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ABBREVIATIONS AND ACRONYMS

A list of abbreviations and acronyms is provided below largely as an information tool. In so

far as possible the unabbreviated name is used to facilitate context comprehension.

ADR
CEDAW
DoJ&CD
DSD

FDR
NABFAM
NPO
SAAM
SALRC

Alternative Dispute Resolution

Convention on the Elimination of All Forms of Discrimination against Women
Department of Justice and Constitutional Development

Department of Social Development

Family Dispute Resolution

National Accreditation Board for Family Mediators

Non-profit organisation

South African Association of Mediators

South African Law Reform Commission
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EXECUTIVE SUMMARY

1. The object of this report is to provide an integrated approach to family dispute
resolution, as one of the plinths of the overarching Alternative Dispute Resolution (ADR)
framework to facilitate access to justice in the arena of family law. In turn, the report aims to
foster early resolution of disputes and intervention with a view to minimising family conflict
particularly in respect of the dissolution of the relationship between parents which, particularly
when adversarial or combative, is to the detriment of children. This entails informing and
developing policies, developing the law and processes to support such policies, and
designing structures to accommodate the policies and laws. The provision of services and
processes for families to collaboratively resolve disputes rather than to further sever or strain
familial relationships through multi-level legal challenges ties in with governments’ goal of
providing an effective, timely legal solution within a democratic, accessible, affordable and

respected legal system.!

2. In recognising the deleterious effect of using an adversarial court system to resolve
disputes in families, the South African Law Reform Commission (SALRC) further recognises
the vast and growing body of authoritative research on the benefits of engaging in
alternative, and increasingly referred to as ‘appropriate’, dispute resolution mechanisms to

resolve family law disputes.

3. The terms of reference of this investigation as set out in issue paper 31 and
discussion paper 148, which are to be considered as incorporated into this report, are as
follows:

To develop recommendations for the further improvement of the family justice
system that will —

(a) be orientated to the needs of all children and families;

(b) foster early resolution of disputes; and

(©) minimise family conflict.

4. This report seeks to make recommendations to improve the family justice system by
way of creating a pathway to foster early resolution of family law disputes through the use
of ADR mechanisms. Preceding litigation with mandatory engagement in ADR mechanisms,

subject to certain exceptions, is therefore aimed at minimising family conflict, empowering

L SALRC Discussion Paper (2019) 21.



families to resolve their conflicts in so far as possible, providing access to appropriate
supportive services, and ultimately avoiding lengthy and costly litigation. The proposal is to
move from a court focused solution to the court as one of the options in the solution and

rarely the first option.

5. This report has six chapters. Chapter 1 provides an overview of the investigation. It
includes an exposition of the problem; and explains the purpose, objective and methodology
of the report. Chapter 2 considers the chapters in the draft Family Dispute Resolution Bill
(draft Bill) in this report dealing with the general principles; information, education and
referral; and related matters. It recognises that the draft Bill contained in this report is
underpinned by 5 foundational general principles; the presence or compliance of which will
trigger the use of the processes included in the draft Family Dispute Resolution Bill or ensure
that the parties are redirected to the relevant court. Chapter 3 primarily focuses on mediation
as one of the vehicles of ADR. This chapter seeks to consider proposals made in respect of
Chapter 4 of the draft Bill in this report which provides for mandatory mediation in family law
disputes. This chapter confirms the SALRC’s preliminary view that mandatory mediation
should be provided for, subject to exceptions to the general rule, and as such would be
constitutional. It further recommends that mediated matters should be expedited through the
court process and that to this end consideration should be given to issuing court directives
for a special roll for settlements and expedition. The SALRC further confirms that a party
who unreasonably refuses to engage in mediation may be met with a punitive costs order
by a court. Chapter 4 discusses the ADR mechanism of collaborative family practice found
in Chapter 5 of the draft Bill. It was referred to as collaborative dispute resolution in the
discussion paper but the SALRC has subsequently concluded that the term “collaborative
family practice” more accurately describes this process and has elected to substitute the
terminology in favour of the term “collaborative family practice”. Chapter 5 focuses on the
ADR mechanism of family arbitration found in Chapter 6 of the draft Bill and Chapter 6
discusses the mechanism of parenting coordination as it relates to the proposals contained
in Chapter 7 of the draft Bill.

6. In this report the SALRC traverses across the four ADR mechanisms found in the
discussion paper, namely family mediation, collaborative family practice, family arbitration,
and parenting coordination. These mechanisms are underpinned by the identified germane

general principles and the cross-cutting need for information and education. Where relevant,



pertinent submissions received from respondents? to the discussion paper and contributions
received during the subsequently held virtual workshops? and expert engagements will form
part of the report and be referred to. The report includes draft legislative recommendations
contained in the draft Family dispute Resolution Bill aimed at providing a procedure to
resolve conflict in family matters in a manner which, while ensuring that the best interests of
particularly children are paramount,* is effective, efficient and affordable. In summation, the
draft Bill seeks to present the ideal of an integrated family justice system or therapeutic-
justice model.

7. Following the sequence of the draft Bill the SALRC’s recommendations are as
follows:

Preamble

8. The SALRC recognises that every person is vested with the right found in section 34

of the Constitution to have any dispute that the application of law can resolve decided in a
fair public hearing before a court or, independent and impartial tribunal or forum. With a view

to:

alignment with a therapeutic justice system;

preserving ongoing family relations;

providing access to justice;

providing appropriate resolution of family law disputes;
allowing the voices of children and parents to be heard;
reducing legal costs; and

expediting the resolution of family law disputes,

the draft Bill provides four mechanisms of ADR, namely mediation, collaborative family
practice, family arbitration, and parenting coordination. These mechanisms are found in
Chapters 4 to 7 of the draft Bill.

2 Annexure A contains a comprehensive list of all respondents to the SALRC ADR in Family
Matters Discussion Paper (2019). 28 substantive submissions were received.
3 Annexure B contains information relevant to some of the workshops that were held on the

SALRC Discussion Paper (2019).
4 Section 28(2) of the Constitution and emphasized in BMGS v MBS and others High Court of
South Africa Case No: 26675/2022 judgment delivered on 8 January 2024 (unreported) [4].



Xi

Objects of the Bill

0. Clause 2 contains the objects of the Bill, which are aimed at ensuring that parties to
a family law dispute are provided with basic legal information regarding applicable legal
services; are informed of processes available for them to resolve the dispute; are
encouraged to resolve the dispute in the best interests of any child affected by the dispute;

and to regulate ADR processes contained in the draft Bill.

General principles

10. Chapter two of the draft Bill contains five general principles which underpin the ADR
processes in the draft Bill. It firstly clarifies that the professional responsibility, obligations
and standards applicable to legal practitioners or other licensed professionals are not
circumvented by the provisions in the draft Bill; and that the obligation of a person to report
abuse, neglect, abandonment or exploitation of a child or adult under the law remains intact
(see clause 3). Secondly, it clarifies that parties may approach a court, at any time during
an ADR process, for an urgent order to protect the health, safety, welfare or interest of a
child or other family member (see clause 4). Thirdly, it provides that parties are required to
make timely, full, candid and informal disclosure of information relevant to the family law
dispute (see clause 5). Fourthly, it provides that a family dispute resolution professional,
which is defined in the draft Bill, must at the outset and throughout the ADR process enquire
as to whether any of the parties have been involved in a coercive or abusive relationship
with any other party. Where such circumstances exist, a party to a family law dispute is
exempted from engaging in mandatory mediation and may approach the court directly (see
clause 17). If the party should wish to engage in an ADR process, it may not be commenced
with unless the party has indicated that they choose to engage in an ADR process; the party
has been informed of the relief available in terms of the Domestic Violence Act 116 of 1998;
any obligation to report such act of coercion or abuse has been complied with; the party has
been given the opportunity of applying for a protection order or has indicated that they do
not wish to; a risk assessment has been done by the family dispute resolution professional,
they believe that it will be safe for the party to engage in the process; and it is believed that
the party will be in a position to negotiate a fair agreement (see clause 6). Fifthly clause 7
places the child at the centre of all family law disputes. The active facilitation of what is
termed the “voice of the child” through a child expert (which is defined) is required during all

ADR processes.
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Information and education

11. The mandatory information and education requirement for all parties to a family law
dispute is triggered at the first point of access to the justice system. This is colloquially
referred to as an entry or reception point (see clause 8). An “entry point” is broadly defined
as ensuring that a party receives adequate information irrespective of the point they seek to
access the justice system from. It provides for an open-ended list of points, which include
various courts, lawyers, police stations, community advice centres, university law clinics,
non-governmental organisations, schools, religious institutions, traditional leaders, and
mental health care- or health practitioners. An information and education programme is
provided to a party of a family law dispute at either the point of entry if the person is appointed
as a programme provider, or the person at the point of entry is required to refer the person

to a programme provider.

12. Clause 9 provides that the Minister of Social Development, in collaboration with the
Minister of Justice and Constitutional Development, is responsible for developing minimum
standards for the information and education programme. Once developed, but prior to
implementation, they are required to consult with the Office of the Chief Justice. This would
primarily include the effect of a family law dispute on both adults and children and how they

may resolve the dispute.

13. Clause 10 provides for the content of the information and education programme. It
is broadly categorised into three parts, A, B and C. Part A provides for information on
mandatory mediation applicable to those parties who do not have children; and Parts B and

C provide for the same information augmented to apply to parties who do have children.

14. Clause 11 provides for a variety of ways in which the programme referred to in clause
10 may be presented, including that it should be provided for in the party’s home language

at prescribed locations.

15. Clause 12 provides that the MEC for social development is required to oversee the
administration and implementation of the mandatory information programme at entry points
other than the courts (see clause 12(1)). Entry points associated with courts must be

overseen by the Office of the Chief Justice (see clause 12(2)). It is clarified that the person
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presenting the programme must at the very least be qualified as prescribed, and may not
have any financial or other interest in the relevant family law dispute (see clause 12(3)).
Sub-clause 12(4) provides that a ‘dispute resolution professional’ defined as persons
ranging from a government employee to ‘any other person designated by the Minister’ (see

definition section) may act as programme providers.

16. Clause 13 regulates the applicability of the programme to parties to the family law
dispute. Where the rights and interests of a child are not affected, the parties must set out
the programme as set out in Part A of the programme. Where the rights and interests of the
child are affected the parties must attend Part A and B of the programme.

17. Clause 14 provides that the programme provider must after completion of the
programme provide each party with a certificate of attendance and a list of available certified

mediators.

18. Clause 15 stipulates that there are pertinent consequences for parties choosing not
to comply with the required attendance of the mandatory information and education
programme. Firstly, if both parties refuse to participate no further proceedings may take
place, and secondly where only one-party refuses to participate a negative inference may
be drawn coupled with a costs order in the event of future court proceedings (see clause
15(1)). Where the dispute resolution professional does not inform the parties about the
mandatory and non-mandatory aspects and content of the information and education
programme, and the consequences of non-participation (see clause 8), a negative inference
may be drawn in respect of the bona fides of the family dispute resolution professional or
their intentions regarding the best interests of the child concerned; and a punitive order may

be made against the person (see clause 15(3)(a) and (b)).

Family mediation

19. The SALRC explains in the discussion paper that the regulation of the mediation
process itself will be primarily addressed in the envisaged overarching draft Mediation Bill
being developed by the SALRC Project 94 investigation. The aforementioned draft Bill aims
to provide a generic framework for the mediation of all matters, to the exclusion of provisions
provided for in the proposed draft Family Dispute Resolution Bill. The draft

recommendations in the attached draft Family Dispute Resolution Bill and its intersection
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with the draft Mediation Bill have been developed pursuant to engagement with the advisory
committee appointed to Project 94. As the Project 94 investigation is currently in the
discussion paper phase, the SALRC has decided, in order to make the proposals in the draft
Family Dispute Resolution Bill workable, to include the regulatory framework for mediation
in this Bill as a transitional arrangement. Clauses 16 to 32 regulate the ADR mechanism of
family mediation in the draft Bill. Clause 16 provides that the Chief Justice may, subject to
specific criteria, recognise one or more organisations to register people as certified
mediators. It further stipulates the minimum requirements necessary for certification as a
mediator. As engaging in mediation is mandatory prior to litigation (see clause 17), to ensure
that all parties irrespective of their financial standing have access to this process, this clause
importantly provides that certification as a mediator is dependent on prescribed recurring
annual community service. Clause 17 however lists six exceptions to the requirement of

mandatory mediation. The exceptions to mandatory mediation are as follows:

o intention to apply for a court order based on a settlement agreement;

° a previous attempt to mediating the dispute was unsuccessful;

° the presence of domestic violence which may adversely affect the safety of the
parties or to negotiate a fair agreement;

° reasonable grounds to believe that a child has been abused by one of the parties to
the dispute or that a delay would result in abuse of a child;

. a signed collaborative family practice participation agreement; or

o a court determines that it is not in the best interest of the parties or the child, including

urgency or potential hardship (see clause 17(4)).

20. Clause 18 delineates the jurisdiction of the court to hear family law disputes. Courts
are generally precluded from hearing family law disputes if a certificate of outcome by a
certified mediator is not submitted to the court (see clause 18(4)). Where a court is seized
with a family law matter it may at any stage, in the best interests of any member of the
concerned family, refer the matter to mediation with or without consent of the parties, or at

the request of the parties (see clauses 18(1) and (2).

21. Refusal by one or both of the parties to a family law dispute to continue engaging in
mediation after attending at least one session is regulated by clause 19. Opting out of this

ADR process is provided for where the dispute centres on a question of law only or there is
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good cause shown, including urgency and potential hardship (see clause 19(1)). The parties
are required to provide their written refusal to continue to the mediator (see clause 19(2)).
However, if the parties are subsequently found to have unreasonably refused to engage in

mediation, the court may impose a punitive costs order (see clause 19(3)).

22. Clause 20 provides for the termination of the services of a certified mediator for a
range of reasons. This provision is coupled with the ability to appoint another certified
mediator or request that another mediator be appointed.

23. A written agreement to mediate is required before the mediation commences (see
clause 21). After consultation with the parties, the procedure to be followed during mediation;
the role of the mediator; and the rights and responsibilities of the parties will be determined
by the mediator (see clause 22(1)). The parties are required to attend the proceedings
themselves accompanied with or without their legal representative or a support person. The
legal representative or support person may, however, be excluded from proceedings if the
mediator deems this to be in the interests of justice (see clause 22(5)). The outcome of this
process is aimed at assisting the parties to reach a satisfactory resolution of the family law

dispute or to suggest options for the settlement thereof (see clause 22(11).

24. Clause 23 provides that a certified mediator is immune from liability for anything done

to discharge their functions where they have not been shown to have acted in bad faith.

25. The time frame for completion of the mediation is 90 days from the date of referral.
The time frame may be extended on good cause shown (see clause 24(2)). The mediation
process may however be terminated by a number of actions, such as a party opting out of
the process, a party initiating litigation; or a mediator withdrawing from the process (see
clause 24(4)).

26. Clause 25 provides that any communication made during the mediation process is

confidential unless otherwise agreed.

27. Subject to a waiver and exclusion of privilege (see clause 27) or limitation of privilege
(see clause 28) a communication made during the mediation process is privileged (see

clause 26)). Clause 27 provides that a privilege may be waived in writing in a record or orally
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during proceedings, and clause 28 provides that there is no privilege where the
communication is in the public domain, where there is a threat or statement to inflict bodily

harm or commit a crime of violence; or where it is part of an agreement.

28. Clause 29 provides that a mediator is required to provide the parties with a certificate
of outcome which sets out the agreement reached, or states that agreement could not be
reached; or sets out why a party refused to participate in further mediation (see clause
29(2)).

29. Clause 30 provides that a written settlement agreement must be concluded once the
parties have reached a mediated settlement to resolve all or part of the family law dispute.
This settlement agreement is considered binding on the parties (see clause 30(3)), and may
be made an order of the court (see clause 30(4)). However, any matter requiring
enforcement e.g. where the interests of a child are affected or a financial commitment is

agreed on, will require approval by a court (see clause 30(4)).

30. Clause 31 provides that the Chief Justice, and the Heads of Court may issue relevant
practice directives, and the Rules Board for Courts of Law may make rules for family

mediation.

31. Clause 32 regulates the costs of the mediation, and the extent of parties’ liability for

costs of the mediation.

Collaborative family practice

32. Clauses 33 to 43 encapsulate the ADR process of collaborative family practice.
Parties may opt to use this process instead of engaging in mediation. Clause 33 stipulates
that a written collaborative family practice participation agreement is required and that it
should identify the collaborative legal practitioners and neutral professionals who will be
involved in the process. It further provides that such legal practitioners are disqualified from

representing the parties in other proceedings (see clause 33(1)(h)).

33. Clause 34 regulates the commencement and conclusion of a collaborative family
practice process; once the parties have a certificate indicating attendance of an information

and education programme and have elected to engage in a collaborative family practice
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process and have signed a participation agreement the process may commence. It is
concluded by way of a signed settlement agreement; the termination of the process; or as
agreed (see clause 34(4)). Although a court may not order parties to engage in such a
process (see clause 34(3)), court proceedings may be stayed on application for a stay in
proceedings to engage in this process (see clause 35). The signed record of the conclusion
of the process must be filed with the court three days after the conclusion thereof (see clause
35(2)), where after the court may confirm such settlement agreement (see clause 36). The
time limit set for concluding a collaborative family practice process is 90 days from the
signature of the collaborative agreement (see clause 37). Clause 38 provides that as a
general rule, a collaborative law practitioner is disqualified from representing a party in
matters not related to the collaborative family practice process. With the exception of
presenting an agreement to the court for approval; or seeking or defending an urgent
application to protect the health, safety, welfare or interests of the party or family member,
an associate legal practitioner may not represent the party in court or another process either
(see clause 38(3)).

34. Clause 39 provides that communications in the collaborative family practice are
confidential to the extent agreed upon. Similarly, subject to the waiver of exclusion of
privilege (see clause 41) and the limits of privilege (see clause 42), a collaborative family
practice communication is privileged (see clause 40). Clause 42, however, clearly provides
that the existence of certain circumstances such as a threat or statement of intent to inflict

bodily harm or to commit a crime of violence is not protected by privilege.

35. Clause 43 provides that if any part of the procedure relevant to the collaborative
family law practice process is found to be invalid, this will not affect the remaining part of
Chapter 5 of the draft Bill.

Family arbitration

36. Clause 44 provides that parties to a family law dispute may after receiving a
certificate of attendance of an information and education program refer the dispute to
arbitration in terms of this Bill; or a court may with the consent of all of the parties to the

proceedings refer the matter to arbitration in terms of clause 45.
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37. The requirements for a family arbitration are contained in clause 46 in the alternative.
The first option provides that the requirements will be prescribed by regulation. The second
option also provides that the requirements will be prescribed by regulation but stipulates
minimum requirements for legal experts and mental health experts and other bodies to act
as a family arbitration tribunal. The duties of the family arbitration tribunal are contained in
clause 47 and provide particularly in respect of affected children that the child’s voice must
be heard, the family advocates report and recommendations must be considered; and that
the nature, scope and methodology of the agreement must be set out (see clause 47(4)).

38. Clause 48 provides that rules may be prescribed to facilitate the resolution of family
law disputes through arbitration.

39. Clause 49 provides that prior to an application for confirmation of an arbitration award
the Office of the Family Advocate must be notified thereof and requested to consider and
comment thereon. Similarly, clause 50 provides that no arbitration award affecting the rights
of the child may come into effect unless it has been confirmed by the High Court, the Civil
Regional Court or the Children’s Court. Furthermore, an application to a court must be made
within 30 days of delivery of the award (see clause 50(2)). The court may confirm, partially
confirm, substitute, vary or remit the award to the arbitration tribunal with appropriate
directions (see clause 50(3)). A court may not confirm the award where the point is raised
that the award is not in the best interests of the child. It will then proceed to hear the matter
(see clause 50(4)(b)). The court is obliged to enquire as to whether the award is in the best

interests of the child (see clause 50(5)).

40. The jurisdiction of the court is not limited in so far as a family law dispute does not
affect the rights or interests of a child (see clause 51). Additionally, the provisions of the

Arbitration Act, 1965 are applicable with the necessary changes (see clause 52).

Parenting coordinator

41. A mental health care professional, legal practitioner or other suitably qualified person
may be appointed as a parenting coordinator (see clauses 53 and 54) where such person
meets the minimum requirements to do so. To this end, they are appointed to act in this role

only (see clauses 54(3) and (4)).
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42. Clause 55 provides that a parenting coordinator may assist in resolving a family law
dispute where a child is involved if an agreement is reached to do so; a court has ordered
such and there is a parenting plan, settlement agreement or court order in place with respect
to parenting arrangements or there is a short term, emerging and time-sensitive situation or
dispute at hand (see clause 55(1)). The process is activated by the signing of a parenting
coordination service agreement (see clause 56(1)). Said agreement must cover specific
issues relating to procedures, fees etc (see clause 56(2)). The authority to act in terms of
this agreement terminates two years after the first dispute meeting unless the agreement or
court order stipulates otherwise. The agreement may be extended for a further two years at
a time (see clause 56(4)) or be terminated at any time by the parties by agreement, a court
order, or the parenting coordinator. Where the parenting coordinator gives notice to the
parties, they must facilitate the appointment of a replacement or the parties must do so (see
clause 56(5).

43. Clause 57 provides that the court retains exclusive jurisdiction in respect of
guardianship, care, contact and maintenance, and the authority to exercise management

and control over the case.

44, Clause 58 stipulates the areas in which a parenting coordinator may assist parties;
provides for the matters on which they may issue directives; and clarifies the matters in
which they may not make directives. In issuing directives clause 59 clearly states that in
matters relating to parenting arrangements or contact with the child, the best interests of the
child are of utmost importance. As a determination is time sensitive and urgent, while a
directive must be reduced to writing, it may be issued orally and reduced to writing not later
than 24 hours after the oral directive (see clause 59 (5)). Such directives are binding on the
parties and enforceable under the Bill, from the date of being issued or as determined by

the parenting coordinator, and if filed with the court (see clause 59(7)).

45, Clause 60 provides for the changing of or setting aside of directives.

46. Clause 61 provides for the parenting coordination process broadly, and clause 40
places an obligation on the parties to provide the parenting coordinator with the necessary
information and authorisation to the parenting coordinator to request and receive information

in respect of a child or party from a person who is not a party. It is relevant that the
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communication between the parties and the parenting coordinator may not be confidential
(see clause 62(2)). Clause 63 provides that a parenting coordinator may be removed by the
parties by agreement or the court depending on how the parenting coordinator was
appointed. Notably, a parenting coordinator may not be appointed if the court is not satisfied

that the parties have the means to pay for the parenting coordinator (see clause 64(1)).

General provisions

47. Clauses 65 to 67 contain general provisions relevant to the issuing of regulations
(see clause 65); the amendment of laws (see clause 66 and the attached schedule to the
draft Bill); and the short title and commencement (see clause 67).
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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from existing
enactments
Words underlined with a solid line indicate insertions in existing enactments

BILL

A Bill to provide for meaningful access to justice by providing for appropriate
resolution of family law disputes; to regulate the process of family mediation, family
arbitration, collaborative family practice and parenting coordination; to introduce a
standardised, compulsory information and education program and mediation
process before engaging the court process; to allow the voices of children and
parents to be heard; to reduce legal costs; to expedite the resolution of family law
disputes; and to provide for matters connected therewith.

PREAMBLE

RECOGNISING THAT -

- everyone has the right to have any dispute that can be resolved by the application
of law decided in a fair public hearing before a court or, independent and impartial tribunal
or forum as provided for in section 34 of the Constitution;

AND BEARING IN MIND THAT -

- every child has the rights set out in section 28 of the Constitution;

- every person has an inherent right to dignity and to have that dignity respected and
protected as provided for in section 10 of the Constitution;

- every person has the right to privacy as provided for in section 14 of the Constitution;
and

- the state must respect, protect, promote and fulfil the rights set out in the Bill of Rights
as provided for in section 7 of the Constitution;
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AND IN ORDER TO -

align the family law system with a therapeutic justice system;
preserve ongoing family relations;

provide for access to justice;

provide for appropriate resolution of family law disputes;
allow the voice of the child and parents to be heard,;

reduce legal costs; and

expedite the resolution of family law disputes.

PARLIAMENT of the Republic of South Africa enacts as follows: —

ARRANGEMENT OF SECTIONS

Sections
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DEFINITIONS AND PURPOSE
1. Definitions
2. Objects of this Act
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CHAPTER 1
DEFINITIONS AND PURPOSE

Definitions and purpose
1.(1) Inthis Act, unless the context indicates otherwise—

“agreement to mediate” means an agreement by two or more persons to refer for
mediation the whole or part of a family law dispute which has arisen, or which may arise
between them, and may include an agreement entered into between the disputing parties
and a mediator before the mediation process commences which sets out the terms
according to which the mediation will be conducted;

“arbitration tribunal” means the arbitrator or arbitrators acting as such in terms of an
arbitration agreement;

“certified mediator” means a person who has been certified as a mediator in terms of
clause 16 of the Act;

“Chief Justice” means the Chief Justice of South Africa appointed in terms of section
174(3) of the Constitution;

“child” means a person under the age of 18 years;

“child expert” for the purpose of clause 7 means a person who has the requisite knowledge
and skillset including —

(a) child-friendly interviewing skills;

(b) an understanding of education and schooling in terms of the educational needs of a
child;

(c) a basic awareness of common psychiatric and psychological disorders that affect
children and their learning;

(d) knowledge and awareness of parental alienation, and the indicators thereof;

(e) thorough knowledge of child development at a cognitive, linguistic and psychosocial
level;

)] an understanding of the various contexts and systems within which the child
develops; and

(9) current knowledge of research and development in the areas of child participation in
divorce, family mediation, parenting plans, and legal aspects relevant to divorce.

“coercive or abusive relationship” includes behaviour defined as ‘domestic violence’ in
section 1 of the Domestic Violence Act 116 of 1998;

“collaborative family practice participation agreement” means an agreement in writing
by persons to participate in a collaborative family practice process;

“collaborative family practice process” means a procedure intended to resolve a
collaborative matter, without intervention by a court, in which persons—

(a) sign a collaborative family practice participation agreement; and
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(b) are represented by collaborative law practitioners;

“collaborative law practitioner” means a legal practitioner who represents a party in a
collaborative family practice process;

“collaborative matter” means a family law dispute which is described in a collaborative
family practice participation agreement;

“Constitution” means the Constitution of the Republic of South Africa, 1996;
“court” means any court in the Republic as provided in section 166 of the Constitution;

“dispute resolution process” includes family mediation, family arbitration, collaborative
family practice and parenting coordination;

“entry point” means the first point of access to the justice system for parties to a family law
dispute, and includes—

(a) courts, social workers, legal practitioners, the Office of the Family Advocate, police
stations, Thusong Service Centres, Therisano Centres; Legal Aid South Africa, and
community advice centres;

(b) traditional courts;

(© community courts, university law clinics, non-governmental organisations and
community-based organisations;

(d) schools;

(e) religious institutions;

)] traditional leaders;

(9) mediators;

(h) health practitioners;

® mental health care practitioners;
0] social service practitioner; or

(k) any other prescribed entry point;

“family” means a societal group that is or has been related by blood (kinship), adoption,
foster care or the ties of marriage (civil, customary or religious), civil union or life partnership;

“family law dispute” means a dispute, or alleged dispute, in which one party maintains a
particular point of view or claim or contention regarding the parties’ respective
responsibilities, interests and rights towards, or with respect to, any member of the family to
which both parties belong, and the other party maintains a contrary or different view;

“family dispute resolution professional” means any of the following:
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(a) a government employee tasked with dealing with family law disputes and includes a
family advocate, family counsellor, social service practitioner, court official,
maintenance officer, and an employee of Legal Aid South Africa;

(b) a legal practitioner advising a party in relation to a family law dispute;

(©) mental health care practitioners or social workers in private practice dealing with
family law disputes;

(d) a mediator conducting a mediation in relation to a family law dispute;
(e) a collaborative law practitioner;

0] a parenting coordinator;

(9) an arbitrator conducting an arbitration in relation to a family law dispute;

(h) a person providing family dispute resolution services within a class of prescribed
persons; or

0] any other person designated by the Minister;

“health practitioner” means any person, including a student, registered with the Health
Professions Council of South Africa in a profession registrable in terms of section 2 of the
Health Professions Act, 1974;

“information and education programme” means a programme developed in accordance
with this Act for the purpose of providing relevant information and education to the parties
involved in a family dispute;

“informed consent” means that the decision parties reach must be sufficiently informed by
information, disclosed,

“law firm” means legal practitioners who practice law together in a partnership, professional
corporation, sole proprietorship, limited liability company or association;

“legal practitioner” means an advocate or attorney admitted and enrolled as such in terms
of sections 24 and 30 of the Legal Practice Act, 2014 (Act No. 28 of 2014);

“mediated settlement agreement” means an agreement, by some or all of the parties to
the mediation settling the whole, or part of, the family law dispute to which the mediation
relates;

“mediation” means a process in which a mediator facilitates and encourages
communication and negotiation between the mediating parties and seeks to assist the
mediating parties in arriving at a voluntary agreement;

“MEC for social development” means the member of the Executive Council of a province
who is responsible for social development in a province;

“mental health care practitioner” means a psychiatrist, psychologist or social worker who
has been trained to provide prescribed mental health care, treatment and rehabilitation
services in family law disputes;
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“Minister” means the Cabinet member responsible for the administration of justice or,
where the context indicates another Minister, that Minister;

“non-party participant” means a person, other than a party and the party’s collaborative
law practitioner, that participates in a collaborative law process, including support persons,
mental-health professionals, financial neutrals and potential parties;

“parenting coordinator” means a third party who is appointed to make directives on
matters incidental to the parents’ parental responsibilities and rights;

“parenting coordination” is a child-focused alternative dispute resolution process in which
a mental health care professional or legal professional with mediation training and
experience assists high-conflict parties in implementing parenting plans, settlement
agreements or court orders and resolving pre- and post-divorce parenting disputes in an
immediate non-adversarial, court-sanctioned, private forum;

“parenting coordination agreement” means an agreement in writing between the parties
to use a parenting coordinator and includes such an agreement that has been included as
a parenting coordination clause in a parenting plan, settlement agreement or divorce order;

“parenting coordination service agreement” means an agreement in writing between the
parties and the parenting coordinator, governing their working relationship and including
information regarding fee payments, billing practices and retainers;

“parenting plan” means a plan that determines parental responsibilities and rights as
contemplated in Chapter 3 of the Children’s Act, 2005 (Act No. 38 of 2005);

“person” means a natural person;
“prescribed” means prescribed by regulation;

“proceedings” means any court litigation, settlement or alternative dispute resolution
processes and includes the furnishing of legal advice or intervention and or investigation by
the Office of the Family Advocate;

“Republic” means the Republic of South Africa;

“social service practitioner” means a ‘social service practitioner’ as contemplated in the
Social Service Professions Act, 1978 (Act No. 110 of 1978);

“therapeutic justice system” means a justice system that aims to foster strong, stable,
and positive family relationships through a therapeutic application of the law focusing on
achieving positive outcomes for families and children involved in family law disputes;

“this Act” includes any regulation made in terms of this Act;
Objects of this Act
2.(1) The objects of this Act are to—

(a) ensure that consistent, standardised and accurate basic legal information is
provided to parties to a family law dispute in relation to all areas of applicable
legal services;
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(b) ensure that parties to a family law dispute are informed of the various
processes and procedures available to them to resolve the dispute;

(©) encourage family members, parents, caregivers and guardians to resolve
conflict in the best interests of the child, other than through court intervention;
and

(d) regulate alternative dispute resolution processes and procedures.

CHAPTER 2
GENERAL PRINCIPLES

Standards of professional responsibility and mandatory reporting not affected
3. This Act does not affect—

(a) the professional responsibility, obligations and standards applicable to a legal
practitioner or other licensed professional; or

(b) the obligation of a person to report abuse, neglect, abandonment or
exploitation of a child or adult under the law of the Republic.

Urgent orders

4, During a dispute resolution process, a court may at any time issue an urgent order
to protect the health, safety, welfare or interest of a child or other family member.

Disclosure of information

5.(1) Except as provided by law other than this Act, a party must, during the dispute
resolution process, at the request of another party, make timely, full, candid and informal
disclosure of information related to the family law matter without formal discovery.

2) A party must promptly update previously disclosed information that has materially
changed.

3) Failure of a party to comply with subsection (1) has the effect that a negative
inference may be drawn about that party’s bona fides, and in the event of any subsequent
court proceedings a punitive cost order may be made at the discretion of the court.

Coercive or abusive relationship

6.(1) A family dispute resolution professional consulted by a party to a family law dispute
must, as a first step, make reasonable enquiries whether any of the parties has been
involved in a coercive or abusive relationship with any other party.

2) Throughout a dispute resolution process, the relevant family dispute resolution
professional must reasonably and continuously assess whether any of the parties to the
dispute resolution has been involved in a coercive or abusive relationship with any other

party.



XXXi

3) If a family dispute resolution professional reasonably believes that any of the parties
to the family dispute has been involved in a coercive or abusive relationship with any other
party, the family dispute resolution professional may not begin with or continue with the
dispute resolution process unless—

(a) the relevant party has been informed of the relief available in terms of the
Domestic Violence Act, 1998 (Act No0.116 of 1998);

(b) where applicable, any obligation to report domestic violence in terms of
sections 2A or 2B of the Domestic Violence Act, 1998 (Act No.116 of 1998)
has been complied with;

(c) the relevant party has been given the opportunity of applying for and
obtaining an interim protection order in terms of the Domestic Violence Act,
1998 (Act No.116 of 1998) or has indicated that they do not elect to do so;

(d) the potentially vulnerable prospective party requests the commencement or
continuation of the process; and

(e) a risk assessment has been done by the family dispute resolution
professional; and

)] the family dispute resolution professional reasonably believes that the safety
of the potentially vulnerable party can be adequately protected during the
process.

(4) A family dispute resolution professional’s failure to protect a party in terms of this
section does not allow a private cause of action against the dispute resolution professional.

(5) A family dispute resolution professional who makes a report referred to in sub-clause
(3)(b) in good faith, is not liable to civil, criminal or disciplinary action on the basis of the
report, despite any law, policy or code of conduct prohibiting the disclosure of personal
information.

Voice of the child

7. During all dispute resolution processes, child participation in family law disputes
involving children should be actively facilitated in accordance with the provisions of the
Children’s Act, 2005, through an independent and suitably qualified child expert.

CHAPTER 3
INFORMATION AND EDUCATION

Reception at entry point

8.(1) A person at an entry point or a family dispute resolution professional consulted by a
party to a family law dispute must inform the parties about—
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(a) the mandatory and non-mandatory aspects and content of the family law
information and education programme as set out in this Chapter; and
(b) the consequences of non-participation.

(2) If the person at an entry point or the dispute resolution professional has not been
appointed as a programme provider, he or she must refer the party to a programme provider
appointed in terms of section 12(3) for purposes of participating in an information and
education programme.

Information and education programme

9.(1) The Minister, in collaboration with the Cabinet member responsible for social
development, must develop—

(a) minimum standards for an information and education programme for the
purpose of educating family members about the effect of a family dispute on
adults and children, and about the manner in which such a dispute may be
resolved; and

(b) an information and education programme in accordance with the minimum
standards contemplated in paragraph (a) and in accordance with this Act.

2) The minimum standards developed in terms of subsection (1)(a) must address—
(a) the nature of the programme;
(b) the funding of the programme;
(© the effect of cultural diversity on the nature of the programme;
(d) the importance of acknowledging the voice of the child;

(e) arrangements for disputes in which domestic violence or child abuse may be
a factor;

f the qualifications of programme providers;
(9) the means of evaluating and maintaining the programme; and
(h) the support services available during and after the process.

3) Once the information and education programme has been developed, but prior to
implementation, it must be submitted to the Office of the Chief Justice for consultation.

Content of information and education programme

10.(2) The information and educational programme referred to in subsection 9(1)(b) must at
a minimum include instruction about the following matters—

(a) as set out in Part A of the programme:

0] Ways in which family law disputes may be resolved other than by the
court;
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(ii) the suitability of mediation, or of any other way of resolving disputes,
such as family arbitration or collaborative family practice, as a
possible way of resolving the dispute to which the matter concerned
relates;

(i) the nature of mandatory mediation as set out in this Act;

(iv) the availability of independent legal advice and representation to a
party;

(V) the conditions for obtaining legal aid and where the parties can get
appropriate legal advice;

(vi) referral to other non-legal service providers or agencies;

(vii)  the legal process and procedures of divorce or separation and the
responsibilities and rights of parties in all circumstances;

(viii)  the nature of financial issues that may arise as a result of divorce or
separation, and services that are available to assist the parties; and

(ix) protective measures available in the case of violence and all forms of
abuse and how to obtain support and assistance; and

(b) as set out in Part B of the programme:
(1) The role of the Office of the Family Advocate;

(ii) the emotional, psychological, physical and other short-term and long-
term effects of conflict on both children and adults;

(iii) the importance of recognising the welfare, wishes and feelings of a
child;

(iv) how the parties may acquire a better understanding of the manner in
which a child may be assisted to cope with the breakdown of a
relationship or with any other family dispute;

(v) the importance of avoiding the placing of a child in the centre of
conflict;

(vi) information for a child and their parents about separation and divorce,
and their adjustment after the separation or divorce;

(vii)  the parental responsibilities and rights of parents towards each other
and towards their child and the advantages of parenting plans;

(viii)  the suitability of parenting coordination; and
(ix) the role of support systems.

2) Apart from the matters referred to in subsection (1), the information and education
programme must also include instruction about the following matters set out in Part C of the
programme:
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(a) The developmental and psychological needs and responses of a child;

(b) the positive parenting behaviour skills needed to build a cooperative parallel
parenting relationship; and

(© the importance of a parent taking care of themselves in order to be able to
help their child adjust.

Format of the programme

11.(1) The format of the programme must include any of the following communication tools
as prescribed:

(a) online resources;

(b) audio-visual materials;

(c) in-person lectures;

(d) literature; and

(e) group meetings and presentations.

(2) The communication tools referred to in subsection (1) above must be provided in a party’s
home language at prescribed locations.

Availability, administration and implementation of programme

12.(1) The MEC for social development must oversee the administration, adoption and
implementation of the programme at all entry points, other than the courts, for use by
participants who are required to attend.

2) The Office of the Chief Justice must oversee the administration, adoption and
implementation of the programme in the courts, for use by participants who are required to
attend.

3) An information and education programme must be presented by a person who—
(@) is qualified and was appointed as prescribed; and

(b) has no financial or other interest in any aspect of the family dispute between
the parties.

(4) Subiject to subsection (3), nothing precludes a family dispute resolution professional
from acting as a programme provider.

(5) The information and education programme must be available at the places and times
prescribed.

(6) Information as prescribed must be provided to parties (other than during an
information and education programme) in cases where mandatory participation in a
programme does not apply.
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13.(1) The parties in any family law dispute that—

(a) does not affect the rights or interests of a child, must participate in the
information and education programme contemplated in section 10(1)(a), as
set out in Part A of the programme;

(b) affects the rights or interests of a child, must—

0] participate in the information and education programme contemplated
in section 10(1)(a) and (b), as set out in Parts A and B of the
programme; and

(i) ensure

that a child involved in the family law dispute receives the

information contemplated in in section 10(1)(b)(vi),

before any proceedings may commence, unless—

(aa)

(bb)

(cc)

(dd)

(ee)

(ff)

a court determines, for reasons that may include urgency and
possible harm or prejudice, that participation is not in the best
interests of the parties or the child;

a party is or will be enrolled in an education programme that
the court deems to be appropriate;

a court determines that a party has previously completed an
educational programme pursuant to this section, or an
appropriate programme, and the court is of the opinion that
the party need not attend the programme again;

a family dispute resolution professional is of the opinion that
the safety of the parties or of their children is at risk;

a party lives in an area where the programme is not available;
or

the court determines that participation is unnecessary in the
circumstances of the case concerned.

(2) Parties in any family law dispute that affects the rights or interests of a child may

participate in the information

and education programme contemplated in section 10(2), as

set out in Part C of the programme, before any proceedings commence.

Certificate of attendance

14. A programme provider appointed in terms of section 12(3) must furnish each party

who attends with a—

(a) certificate of attendance as prescribed; and

(b) list of available certified mediators.
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Compliance

15.(1) Failure of a party to comply with section 13(1)(a) has the effect that—

)

®3)

@)

(b)

when both parties refuse to participate, no further proceedings may take
place; and

when one of the parties refuses to participate, a negative inference may be
drawn regarding that party’s bona fides and a punitive cost order, or any other
appropriate order, may be made at the discretion of the court in the event of
any subsequent court proceedings.

Failure of a party to comply with section 13(1)(b) has the effect that—

@)

(b)

when both parties refuse to participate, no further proceedings may take
place; and

when one of the parties refuses to participate—

® a negative inference may be drawn as to that party’s intentions
regarding the best interests of the child concerned; and

(ii) a punitive cost order, or any other appropriate order, may be made at
the discretion of the court in the event of any subsequent court
proceedings.

Failure of a dispute resolution professional to comply with section 8 will result in—

@)

(b)

a negative inference being drawn with respect to the bona fides of the family
dispute resolution professional, and when the rights or interests of a child are
affected, to the professional’s intentions regarding the best interests of the
child concerned; and

a punitive cost order, or any other appropriate order, may be made, where
applicable, at the discretion of the court in the event of any subsequent court
proceedings.

CHAPTER 4
FAMILY MEDIATION

Certification as a mediator

16. (1) The Chief Justice must, after consultation with the Heads of Court, without delay and
by way of notice in the Government Gazette, recognise one or more organisations to register
persons as certified mediators.

)

The Chief Justice may from time to time recognise additional organisations, by way

of notice in the Government Gazette, to register persons as certified mediators.
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3) When the Chief Justice has recognised an organisation in accordance with
subsections (1) or (2), the persons certified as mediators of family law disputes by that
organisation are deemed certified mediators, for purposes of this Act and any other law that
requires family law mediation services to be rendered.

(4) Prior to recognising any organisation in terms of subsections (1) or (2), the Chief
Justice must ascertain details of the —

(a) qualification and certification standards used by the organisation, including
any such standards that may be applicable to mediation in family law
disputes;

(b) manner in which the organisation requires persons to be assessed for
certification against these standards;

(© codes of conduct that the organisation requires certified mediators to comply
with, as well as the complaints and disciplinary procedures that apply to
mediators certified by the organisation; and

(d) manner in which the mediator standards, the codes of practice, the
complaints and disciplinary procedures, and the register of mediators
certified by the organisation, are published.

(5) The Chief Justice may when recognising an organisation in terms of subsection (1)
or (2) stipulate that the organisation is only recognised to register persons as certified
mediators for family law disputes.

(6) Subiject to subsection (4), the decisions in accordance with subsections (1), (2) and
(5) must be at the discretion of the Chief Justice, provided that the Chief Justice may consult
with any relevant stakeholders prior to making any such decision.

7 The Chief Justice may from time to time, after consultation with the body, at their
discretion, withdraw the recognition of any organisation previously made in accordance with
sections (1), (2) or (5).

(8) The minimum requirements for a person to be certified as a mediator include that
such person must —

(a) provide proof of having met the following training requirements:
® training in a family mediation training course accredited by an
organisation recognised in terms of subclause (1), with assessment
and certification of their attendance and competence; and
(ii) completion of additional training, which includes training in
psychology, training in family law, or training in both.
(b) provide proof of having met the minimum practice requirement of participation
in at least three supervised mediations.
(© be a certified member of an organisation recognised in terms of subsection
(2).
9) A minimum period of recurring annual community service as prescribed is required
from certified mediators upon which continued certification as a mediator is dependent.

(10) Any additional requirements for certification as a mediator may be imposed by the
Chief Justice or prescribed by regulation.
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Commencement of mediation before litigation

17.(2) In order to attempt the resolution of a family law dispute, the parties to a dispute must,
once they have complied with section 13, submit to mediation in terms of this Act before any
other proceedings (including the issuing of summons, or a notice of motion) may commence.

2) The mediation must be performed by a certified mediator agreed on by the parties
or, if the parties are unable to agree, by a certified mediator appointed by an organisation
recognised in terms of section 16(1) of the Act or by the Court.

3) Subject to subsection (2), nothing precludes a programme provider from making their
services available to the parties to facilitate the mediation as a certified mediator.

4) The parties are not compelled to submit to mediation if—

(a) they intend to file a settlement agreement and both parties consent to the
agreement being made an order of court by incorporating it in the divorce
order;

(b) they have previously attempted to mediate the dispute concerned but that
mediation was unsuccessful;

(c) a mediator, after assessing, as prescribed, whether domestic violence as
defined in section 1 of the Domestic Violence Act 116 of 1998 may be
present, is of the opinion that domestic violence is present and that the
domestic violence may adversely affect the safety of the party or a family
member of that party or the ability of the party to negotiate a fair agreement;

(d) a court is satisfied that there are reasonable grounds to believe that abuse of
a child by one of the parties has occurred or there would be a risk of abuse
of the child if there were to be a delay in applying for protection of the child;

(e) they have signed a collaborative family practice participation agreement; or

)] a court determines that participation is not in the best interests of the parties
or the child, including urgency or potential hardship.

Jurisdiction of court

18.(1) A court may at any stage of litigation, if it deems it in the best interests of any member
of the family concerned, refer a matter to a certified mediator to facilitate mediation of the
family law dispute between the parties, and may do so with or without the consent of the
parties to the proceedings.

2) A litigant may, at any stage of the litigation, apply to court for the referral of a dispute
to mediation with such order as to costs as the court deems appropriate.

3) Where a family law dispute is referred to mediation the time limits prescribed for the
delivery of pleadings and notices and the filing of affidavits or the taking of any step shall be
suspended for every party to the dispute from the date of signature of the agreement referred
to in section 21 to the time of completion or termination of the mediation;
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4) Subiject to section 17(4), a court exercising jurisdiction under this Act must not hear
a family dispute unless a party files with the court a certificate of outcome furnished to that
party by a certified mediator in terms of section 29.
Refusal to submit to mediation
19.(1) Notwithstanding the provisions of sections 17 and 18, a party may, within five days
after attending one session with a certified mediator to determine whether mediation
appears to be appropriate for the resolution of the dispute, or the parties and the
circumstances, opt out of further mediation contemplated in those sections, on the following
grounds:

(a) The issue constitutes a question of law only; or

(b) any other good cause shown, including urgency and potential harm or
prejudice.

(2) Parties who refuse to participate in further mediation must provide the
mediator with written reasons for their refusal.

3) The court may impose a punitive cost order, or another appropriate order, if,
during a subsequent hearing, it concludes that a party unreasonably refused to
engage in mediation.

Termination of appointment of a certified mediator

20.(1) If a mediator appointed under this chapter is—

(a) found to be non-compliant with the training or practice requirements as set
out in section 16(8)(a) or (b);

(b) found to no longer satisfy the requirement for certification as required under
section 16(8)(c);

(©) found to have financial or personal interest in the family law dispute;

(d) found to have obtained their appointment by way of fraud or any other
improper means; or

(e) unable to serve as a mediator for the mediation,
the parties may terminate the appointment of the mediator and appoint another certified
mediator for the mediation or request an organisation recognised in terms of clause 16(1) of

the Act to appoint another certified mediator.

2) Notwithstanding subsection (1), the parties may agree to terminate the appointment
of a mediator, or agree to replace a mediator at any time, for any reason whatsoever.

Agreement to mediate

21.(1) Before commencement of the mediation in terms of clauses 17 or 18, a certified
mediator must enter into a written agreement to mediate with both or all parties.
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2) The agreement to mediate must set out—

(a) the role and functions of the certified mediator and their affiliation with an
organisation recognised in terms of section 16(1) of the Act;

(b) the rights and obligations of the parties in respect of the mediation process,
including the duty to disclose all relevant documentation and information
voluntarily, openly and honestly;

(©) the fact that the mediation occurs without prejudice of rights;

(d) the professional fees payable to the mediator; and

(e) other matters the parties and the mediator deem appropriate.

Procedure to be followed during mediation and the role of mediator

22.(1) A mediator may determine the manner in which the mediation is to be conducted after
consultation with the parties, taking into account —

(a) the circumstances of the case;

(b) any wishes that the parties may express; and

(c) the need for a speedy settlement of the dispute.
2) The parties to a family law dispute are required to attend mediation proceedings.
3) A mediation must be conducted in private unless otherwise agreed by the parties.
(4) A party may have their legal representative or a support person attending the
mediation process, but the mediation must take place between the parties to a family law
dispute themselves.
(5) The mediator may, if they deem it in the interests of justice, and subject to the
application of sections 25 and 26, include or exclude any legal representative or support

person from the proceedings.

(6) Notwithstanding subsection (3) a non-party of a mediator’s choice may participate in
a mediation to assist the mediator during the mediation, subject to the consent of the parties.

) A mediator must act independently and impartially and seek to maintain fair
treatment of the parties and, in so doing, must take into account the circumstances of the
case including the best interest of any children.

(8) Prior to accepting the appointment, the prospective mediator must ensure their
availability to conduct the mediation diligently and efficiently.

9) At any stage of a mediation a mediator may meet or communicate with the parties
together or with each of them separately.
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(10) A mediator may not act as a representative or an advisor of a party in any arbitral,
judicial or other dispute resolution proceedings in respect of the dispute that is related to the
mediation.

(11) A mediator may assist the parties to reach a satisfactory resolution of the family law
dispute and may suggest options for the settlement of the dispute.

Immunity of mediator

23. A mediator is not liable for any act or omission in respect of anything done or omitted to
be done in the discharge of their functions as a mediator unless the act or omission is shown
to have been in bad faith.

Commencement and completion of the mediation

24.(1) The mediation process commences when the parties and a certified mediator sign
an agreement to mediate.

(2) The time limit for completion of the mediation is 90 days from the date of referral, and
on expiry of this date the parties may institute legal proceedings even if the mediation has
not been completed, unless the certified mediator, in writing, extends such time period for
completion of the mediation process on good cause shown.

3) The mediation process is concluded by —

(a) the resolution of the matter as reflected in a signed mediated settlement
agreement, on the date of such signature;

(b) the resolution of a part of the matter as reflected in a signed mediated
settlement agreement in which the parties agree that any remaining parts of
the matter must not be included in the process; or

(c) the termination of the process.
(4) The mediation process terminates when —

(a) a party opts out of the mediation process or refuses further mediation in terms
of clause 19;

(b) a party initiates a proceeding in connection with the matter without the
agreement of all the parties;

(©) in pending proceedings in connection with the matter a party —
0] initiates an action, motion, or application;
(ii) requests that the proceeding be put on the court’s active roll; or

(iii) takes similar action that requires a notice to be delivered to the parties;
or

(d) a mediator withdraws from the process.
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Confidentiality of any communication made during the mediation process

25. (1) Any communication made during the mediation process is confidential unless the
parties agree otherwise, or any other law provides otherwise.

2) A communication made during the mediation process includes -

(a) an invitation by a party to engage in mediation or the fact that a party was
willing to participate in mediation;

(b) views expressed, or suggestions made by a party during the mediation in
respect of a possible settlement of the family law dispute;

(© statements or admissions made by a party in the course of the mediation;
(d) proposals made by the mediator or the parties;

(e) the fact that a party had indicated their willingness to accept a proposal (or
parts thereof) for settlement made by the mediator or the parties; and

)] a document prepared primarily for purposes of the mediation.
Privilege, admissibility and discovery

26.(1) Subject to sections 27 and 28, any communication made during the mediation
process is privileged in terms of subsection (2), is not subject to discovery, and is not
admissible in evidence.

2) In court or arbitration proceedings, the following privileges apply:

(a) a party may refuse to disclose, and may prevent any other person from
disclosing, any communication made during the mediation process; and

(b) a non-party participant may refuse to disclose, and may prevent any other
person from disclosing, any communication made during the mediation
process made by the non-party participant.

3) Evidence or information that is otherwise admissible or subject to discovery does not
become inadmissible or protected from discovery solely on account of its disclosure or use
in the mediation process.

Waiver and exclusion of privilege

27. (1) A privilege in terms of section 26 may be waived in writing in a record or orally during
proceedings if it is expressly waived by all parties and, in the case of the privilege of a non-
party participant, if it is also expressly waived by the non-party participant.

(2)A person who makes a disclosure or representation about any mediation communication
which prejudices another person in legal proceedings may not claim privilege in terms of
section 26, but this limitation only applies to the extent necessary for the person prejudiced
to respond to the disclosure or representation.
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Limits of privilege

28.(1) There is no privilege in terms of section 26 for any communication made during the
mediation process that is—

(a) available to the public in terms of any law or made during a session of the
mediation process that is open, or is required by law to be open, to the public;

(b) a threat or statement of intention to inflict bodily harm or commit a crime of
violence;

(c) intentionally used to plan a crime, commit or attempt to commit a crime, or
conceal an ongoing crime or ongoing criminal activity;

(d) part of an agreement resulting from the mediation process, reflected in a
document signed by all parties to the agreement; or

(e) not subject to the privilege in accordance with the terms of an agreement to
mediate between the parties and the mediator.

(2) Privileges in terms of section 26 do not apply to the extent that a communication is—

(a) sought or presented to prove or disprove a claim or complaint of professional
misconduct or malpractice arising from or relating to the mediation process;
or

(b) sought or presented to prove or disprove abuse, neglect, abandonment, or

exploitation of a child or adult, unless the child protection services agency or
adult protection services agency is a party to or otherwise participates in the
process.

3) There is no privilege in terms of section 26 if a court, tribunal or forum finds, after a
hearing in camera, that the party seeking discovery or the proponent of the evidence has
shown that the evidence is not otherwise available, the need for the evidence substantially
outweighs the importance of protecting confidentiality, and the communication made during
the mediation process is sought or presented in—

(@) court proceedings involving an offence; or

(b) proceedings seeking rescission of a contract arising out of the mediation
process or in which a defence to avoid liability under the contract is raised.

(4) If any communication made during the mediation process is subject to an exception
in terms of subsection (2) or (3), only that part of the communication necessary for the
application of the exception may be disclosed or admitted.

(5) Disclosure or admission of evidence excluded from privilege in terms of subsection
(2) or (3) does not render the evidence or any other communication made during the
mediation process discoverable or admissible for any other purpose.

(6) The privileges under section 26 do not apply if the parties in a signed document agree
in advance, or if a record of proceedings reflects that the parties agree, that all or part of the
mediation process is not privileged.

Certificate of outcome
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29.(1) A mediator must provide the parties with a certificate of outcome—
(a) setting out the agreement reached between the parties; or
(b) stating that an agreement between the parties could not be reached; and

(c) if applicable, setting out the reasons why a party refused to participate in further
mediation as provided for in subclauses 19(1) and (2).

(2) Except as required in subsection (1) a mediator may not make a report, evaluation,
recommendation, finding, or other communication regarding a mediation to a court,
arbitrator, or other authority that may make a ruling on the family law dispute that is the
subject of the mediation.

(3) A communication made in violation of subsection (2) may not be considered by a court,
arbitrator, or other authority.

Mediated settlement agreement and enforcement thereof

30.(1) Once the parties agree on the terms of a settlement to resolve all or part of the family
law dispute, they must prepare and sign a written settlement agreement.

2) The mediator must provide support to the parties in preparing and accurately
recording the settlement agreement.

3) A mediated settlement agreement is binding on the parties.

(4) Where a mediated settlement agreement is reached it may be made an order of
court; provided that where the interests of a child is affected or a financial or any other
commitment is agreed upon which would require enforcement, such agreement must be
ratified by a court.

Issuing of Directives and Rules

31.(1) The Chief Justice, and the Heads of Court under the Superiors Courts Act, may issue
relevant practice directives among others, on the following —

(@) mediation under this Act;
(b) screening guidelines for referring matters to mandatory mediation;
(c) expedited processes for the enforcement of mediated settlement agreements.

(2) The Chief Justice and the Heads of Court must consult with the Legal Practice
Council and members of organisations recognised in terms of section 16 before issuing any
practice directive in terms of sub-section (1).

(3) The Rules Board for Courts of Law established under the Rules Board for Courts of Law
Act, 1985 (Act No, 107 of 1985) may make rules for family mediation in the superior courts
and the magistrates’ courts under this Act.
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Costs, funding and fees

32.(1) The parties participating in the mediation process must pay the costs of the mediation
in full, except when the services of the mediator are provided free of charge or when a
sliding scale, as prescribed, applies owing to the indigence of a party or the parties.

(2) Liability for the costs of the mediation must be borne proportionally between the
opposing parties participating in the mediation process: Provided that the parties may agree

otherwise.

(3) The phrase “costs of the mediation” includes only:

@)
(b)
(©)

(d)

(e)

the fees of a mediator;
the travel and other expenses of a mediator;

the cost of any expert advice requested by a mediator with the agreement of the
parties;

the cost of any assistance of a selecting authority for appointing a mediator
provided pursuant to sections 17 and 18; and

the costs of the venue of the mediation.

CHAPTER 5
COLLABORATIVE FAMILY PRACTICE

Requirements for a collaborative family practice participation agreement

33.(1) A collaborative family practice participation agreement must—

@)
(b)
(©)

(d)

(€)

(®

@

be in writing;
be signed by the parties;

state the intention of the parties to resolve a matter through a collaborative
family practice process in terms of this Act;

describe the nature and scope of the matter;
identify the collaborative law practitioner who represents each party in the
process, and the role of the collaborative law practitioner in the collaborative

family practice process should be explained,;

identify the neutral professionals involved in the collaborative family practice
process, and their role therein;

contain a statement by each collaborative law practitioner confirming the
legal practitioner’s representation of a party in the process; and
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(h) include a statement that the representation of each collaborative law
practitioner is limited to the collaborative family practice process and that the
collaborative law practitioners are disqualified from representing any party or
non-party participant in proceedings other than a collaborative family practice
in connection with a collaborative matter consistent with this Chapter.

(2) Parties may agree to include additional provisions not inconsistent with this Act in a
collaborative family practice participation agreement, including, but not limited to—

(a) an agreement concerning confidentiality of communications made
during the collaborative process;

(b) an agreement that a part or the whole of the collaborative family practice
process must not be privileged in any proceeding;

(© the scope of voluntary disclosure;
(d) the role of non-party participants; and
(e) the retention and role of non-party experts.
Commencement and conclusion of a collaborative family practice process

34.(1) Parties may engage in the collaborative family practice process only once they have
obtained a certificate in accordance with section 13.

2) Participation in a collaborative family practice process is voluntary and the process
commences when the parties sign a collaborative family practice participation agreement.

3) A court may not order a party to participate in a collaborative family practice process
in the face of that party’s objection to participation.

4) A collaborative family practice process is concluded by —
(a) the resolution of a collaborative matter as reflected in a signed settlement;
(b) the resolution of a part of the collaborative matter as reflected in a signed
settlement in which the parties agree that any remaining parts of the matter
must not be included in the process;

(© the termination of the process; or

(d) a method specified in the collaborative family practice participation
agreement.

(5) A collaborative family practice process terminates when a party—
(a) gives notice in writing to other parties that the process has ended;
(b) initiates a proceeding other than a collaborative family practice process in

connection with a collaborative matter without the agreement of all the
parties;
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(©) in pending proceedings other than a collaborative family practice process in
connection with the matter—
0] initiates an action, motion, or application to show cause;
(ii) requests that the proceeding be put on the court’s active roll;

(iii) takes similar action that requires a notice to be delivered to the
parties; or

(d) except as otherwise provided in subsection (7), discharges a collaborative
law practitioner or when a collaborative law practitioner withdraws from
further representation of a party.

(6) A party’s collaborative law practitioner must give prompt notice in writing to all
other parties of a discharge or withdrawal.

(7) A party may terminate a collaborative family practice process with or without cause.

(8) Notwithstanding the discharge or withdrawal of a collaborative law practitioner, the
collaborative family practice process concerned continues if, not later than 30 days after the
date on which the notice of the discharge or withdrawal in terms of subsection (6) was
delivered to the parties—

(a) the unrepresented party engages a new collaborative law practitioner; and
(b) in a signed notice—

(1) the parties consent to continue the process by reaffirming the
collaborative family practice participation agreement;

(ii) the agreement is amended in order to identify the new collaborative
law practitioner; and

(iii) the new collaborative law practitioner confirms their representation of
the party concerned in the collaborative process.

9) The provisions of subsection (4) notwithstanding, a collaborative family practice
process does not conclude until a party, with all the consent of the parties, requests a court
to approve the resolution of the collaborative matter or any part thereof as recorded in a
signed document.

(10) A collaborative family practice participation agreement may provide additional
methods of concluding a collaborative family practice process.

Proceedings pending before court
35.(1) Persons in proceedings pending before a court may enter into a collaborative family

practice participation agreement seeking to resolve a collaborative matter related to the
proceedings.
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2) The parties must, within three days of the conclusion of the agreement, file a duly
signed record of the agreement with the court.

3) Subject to subsection (6), the filing operates as an application for a stay of the
proceedings.

4) The parties must, within three days of the conclusion of the collaborative family
practice process, file a duly signed record of the conclusion with the court, which filing will
have the effect of lifting the stay of the proceedings in terms of subsection (3).

(5) The notice may not specify any reason for termination of the process.

(6) A court in which proceedings have been stayed in terms of subsection (3) may
require the parties and collaborative law practitioners to furnish a status report on the
collaborative family practice process and the proceedings, which—

(a) may include only information on whether the process is ongoing or
concluded; and

(b) may not include a report, assessment, evaluation, recommendation, finding,
or other communication regarding a collaborative family practice process
or collaborative family practice matter.

Confirmation of agreement by court

36. A court may confirm a settlement agreement resulting from a collaborative
family practice process.

Time limit for completion of collaborative family practice process

37. The time limit for completion of the collaborative family practice process, after the
collaborative agreement has been signed, is 90 days, and on expiry of that date the parties
may institute legal proceedings, even if the collaborative family practice process has not
been completed, unless the collaborative law practitioner provides the parties with a
reasonable explanation, in writing, for the delay.

Disqualification of collaborative law practitioner and legal practitioners in
associated law firm

38.(1) Except as otherwise provided in subsection (3), a collaborative law practitioner is
disqualified from appearing before a court or in arbitration proceedings to represent a party
in a matter relating to the collaborative matter.

2) Except as otherwise provided in subsection (3), a legal practitioner in a law firm with
which the collaborative law practitioner is associated is disqualified from appearing before
a court to represent a party in proceedings relating to the collaborative matter if the
collaborative law practitioner is disqualified from doing so in terms of subsection (1).

3) A collaborative law practitioner or a legal practitioner in a law firm with which the
collaborative law practitioner is associated may represent a party—

(a) to request a court to approve an agreement resulting from the collaborative
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family practice process; or

(b) to seek or defend an urgent application to protect the health, safety, welfare
or interests of a party, or family member of a party, if a new legal practitioner
is not immediately available to represent that person.

(4) If subsection (3)(b) applies, a collaborative law practitioner, or a legal practitioner in
a law firm with which the collaborative law practitioner is associated, may represent a party
or a family member of a party only until the person is represented by a new legal
practitioner or reasonable measures are taken to protect the health, safety, welfare, or
interests of the person.

Confidentiality of collaborative family practice communication

39. A collaborative family practice communication is confidential to the extent agreed on by
the parties in a signed document or as provided by law of the Republic other than this Act.

Privilege, admissibility and discovery

40.(1) Subject to sections 41 and 42, a collaborative family practice-communication is
privileged in terms of subsection (2), is not subject to discovery, and is not admissible in
evidence.

2) In court or arbitration proceedings, the following privileges apply:

(a) A party may refuse to disclose, and may prevent any other person from
disclosing, a collaborative family practice communication; and

(b) a non-party participant may refuse to disclose, and may prevent any other
person from disclosing, a collaborative family practice communication made
by the non-party participant.

3) Evidence or information that is otherwise admissible or subject to discovery does not
become inadmissible or protected from discovery solely on account of its disclosure or use
in a collaborative family practice process.

Waiver and exclusion of privilege

41.(1) A privilege in terms of section 40 may be waived in writing in a record or orally during
proceedings if it is expressly waived by all parties and, in the case of the privilege of a non-
party participant, if it is also expressly waived by the non-party participant.

2) A person who makes a disclosure or representation about a collaborative family
practice communication which prejudices another person in legal proceedings may not claim
privilege in terms of section 40, but this limitation only applies to the extent that it is
necessary for the person prejudiced to respond to the disclosure or representation.

Limits of privilege

42.(1) There is no privilege in terms of section 40 for a collaborative family practice
communication that is—



(a) available to the public in terms of any law or made during a session of a
collaborative family practice process that is open to, or is required by law to
be open, to the public;

(b) a threat or statement of intention to inflict bodily harm or commit a crime of
violence;

(c) intentionally used to plan a crime, commit or attempt to commit a crime, or
conceal an ongoing crime or ongoing criminal activity;

(d) part of an agreement resulting from the collaborative family practice process,
reflected in a document signed by all parties to the agreement; or

(e) not subject to the privilege in accordance with the terms of a collaborative
family practice participation agreement between the parties.

(2) Privileges in terms of section 40 do not apply to the extent that a communication is—

(a) sought or presented to prove or disprove a claim or complaint of professional
misconduct or malpractice arising from or relating to a collaborative family
practice process; or

(b) sought or presented to prove or disprove abuse, neglect, abandonment, or
exploitation of a child or adult, unless the child protection services agency or
adult protection services agency is a party to or otherwise participates in the
process.

3) There is no privilege in terms of section 40 if a tribunal finds, after a hearing in
camera, that the party seeking discovery or the proponent of the evidence has shown that
the evidence is not otherwise available, the need for the evidence substantially outweighs
the importance of protecting confidentiality, and the collaborative family practice
communication is sought or presented in—

(a) court proceedings involving an offence; or

(b) proceedings seeking rescission of a contract arising out of the collaborative
family practice process or in which a defence to avoid liability under the
contract is raised.

4) If a collaborative family practice communication is subject to an exception in terms of
subsection (2) or (3), only that part of the communication necessary for the application of
the exception may be disclosed or admitted.

(5) Disclosure or admission of evidence excluded from privilege in terms of subsection
(2) or (3) does not render the evidence or any other collaborative family practice
communication discoverable or admissible for any other purpose.

(6) The privileges under section 40 do not apply if the parties in a signed document agree in
advance, or if a record of proceedings reflects that the parties agree, that all or part of a
collaborative family practice process is not privileged.



Severability
43. If any provision of this Chapter or its application to any person or circumstance is
held to be invalid, the invalidity does not affect other provisions or applications of this Act,

which can be given effect to without the invalid provision or application, and to this extent
the provisions of this Act are severable.

CHAPTER 6

FAMILY ARBITRATION

Parties may refer family law disputes to arbitration

44, The parties to a family law dispute may, subject to sections 13 and 17 above, agree,
as prescribed, to refer the dispute to an arbitration tribunal to be resolved through arbitration
in terms of this Act.

Court may refer matter

45.(1) A court presiding over a family law dispute may, with the consent of all the parties to
the proceedings, make an order referring the proceedings, or any part thereof, or any matter
arising therefrom, to an arbitration tribunal for arbitration in terms of this Act.

2) If the court makes an order in terms of subsection (1), it may, if necessary, adjourn
the proceedings and may make any additional order as it deems appropriate to facilitate the
effective conduct of the arbitration.

Requirements for a family arbitration tribunal

46. An arbitration tribunal which conducts a family arbitration in terms of this Chapter
must comply with the prescribed requirements.

Alternatively:

46.(1) The requirements for appointment as an arbitration tribunal in terms of this Chapter
must be prescribed by regulation.

(2) An arbitration tribunal which conducts a family arbitration in terms of this Chapter
must comply with the following minimum requirements:

(a) If the arbitration tribunal consists of a legal expert, such expert must have
experience in dealing with family law disputes of at least 10 years and undergo
ongoing training as prescribed;



(b) If the arbitration tribunal consists of a mental health expert, such expert must have
experience in dealing with family law disputes of at least 10 years and undergo
ongoing training as prescribed;

If the arbitration tribunal consists of a religious body, such body must be one that is formally
recognised by its observant followers and undergo ongoing training as prescribed.

Additional duties of a family arbitration tribunal
47.(1) The arbitration tribunal presiding over a family law dispute must ensure—
(a) compliance with sections 13 and 17 of this Act;

(b) that the consent of the parties to have the dispute resolved through
arbitration constitutes informed consent;

(c) the principles of good faith and therapeutic justice are followed in the
arbitration proceedings;

(d) that any other parties who may have an interest in the outcome of the
arbitration are notified of that outcome; and

(e) that an arbitration agreement setting out amongst others the nature, scope
and procedure must be followed.

2) In addition, the arbitration tribunal presiding over a family law dispute affecting the
rights or interests of a child must ensure that —

(@) the child’s voice is heard, and that legal representation is available if required;
and

(b) the report and recommendations contemplated in section 4(1) of the
Mediation in Certain Divorce Matters Act, 1987, is considered, where an
enquiry has been instituted by the family advocate.

3) The arbitration tribunal is precluded from making their services available to the
parties in terms of subsection (1)(a) to facilitate the mediation as a certified mediator.

Rules applicable to a family arbitration

48. Rules may be prescribed by regulation to facilitate the resolution of family law
disputes through arbitration.

Notification of the Office of the Family Advocate

49, Prior to an application being made in terms of section 50 for confirmation by the High
Court, the Civil Regional Court or the Children’s Court of any arbitration award that affects
the rights and interests of a child, a completed form, duly sworn or affirmed, corresponding
substantially with Annexure A of the regulations published in terms of the Mediation in
Certain Divorce Matters Act, 1987, must be filed with the Office of the Family Advocate for
consideration and comment.



Confirmation of the family arbitration award that affects the rights and interests of a
child

50.(1) No arbitration award affecting the rights or interests of a child may come into effect
unless it has been confirmed by the High Court, the Civil Regional Court or the Children’s
Court on application to that court and on notice to all parties who have an interest in the
outcome of the arbitration.

2) An application to the relevant court in terms of this section must be made within 30
days after delivery of the award to the applicant, or such further period as the Court may
allow on good cause shown.

3) A court may—
(a) confirm the award,;
(b) declare the whole or any part of the award to be void;
(© substitute another award the court deems appropriate for the award;
(d) vary the award on appropriate terms; or
(e) remit the matter to the arbitration tribunal with appropriate directions.

4) In considering an application contemplated in sub-section (1) for the confirmation of
an arbitration award, the court must be satisfied that the award is in the best interests of all
children concerned and to this end the court —

(@) may refer the matter for an enquiry;

(b) may, in such circumstances as prescribed in terms of the Mediation in Certain
Divorce Matters Act, 1987 (Act No. 24 of 1987), cause an enquiry as
contemplated in that Act to be instituted by a family advocate in whose area
of jurisdiction that court is with regard to the welfare of any minor or
dependent child affected by the proceedings in question, whereupon the
provisions of that Act, with the amendments required by the context will

apply;

(c) must, if an enquiry is instituted by the family advocate in terms of section 4 of
the Mediation in Certain Divorce Matters Act, 1987, consider the report and
recommendations contemplated in section 4(1) of that Act;

(d) must, if a report or recommendations by a family advocate, a social worker
or other suitably qualified person have been ordered in terms of section 29(5)
of the Children’s Act, 2005, consider the report and recommendations.

(5) The court must, on application by a party, confirm the award unless—

(a) the application is opposed on one or more of the grounds set out in section
33(1) of the Arbitration Act, 1965 (Act No. 42 of 1965); or
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(b) the court is not satisfied that the award is not in the best interests of all
children concerned, in which case the court must proceed to hear and
determine all relevant issues.

Setting aside of family arbitration award that does not affect the rights and interests
of a child

51. Nothing in section 50 must be construed as limiting the court’s jurisdiction in terms
of any law to review an arbitration award in so far as it relates to a family law dispute that
does not affect the rights or interests of a child.

Application of Arbitration Act to special laws

52. The provisions of the Arbitration Act, 1965, with the amendments required by the

context, must apply to an arbitration conducted in terms of this Chapter in accordance with
section 39 of that Act.

CHAPTER 7

PARENTING COORDINATION

Parenting coordinator

53. A person meeting the requirements set out in section 54 who assists parents in
resolving family law disputes pursuant to section 55 may act as a parenting coordinator.

Requirements

54.(1) The requirements for appointment as a parenting coordinator must be prescribed by
regulation.

2) The minimum requirements for a person to be appointed as a parenting coordinator
include that such person must —

(a) be a mental health care professional or legal practitioner or suitably
qualified person as determined by the regulations from time to time;

(b) who has a minimum of five years’ experience in working with children and
families in the context of disputed residence and contact; and

(©) has training and experience in family mediation and be a certified
mediator; and

(d) has completed a parenting coordination training course.

3) The parenting coordinator is not appointed as a psychotherapist, counsellor or
attorney for a child or the parents. No psychotherapist- patient, or attorney- client -
relationship is created by this appointment or otherwise exists between the parenting
coordinator and any of the parents, nor will the parenting coordinator be considered to be



engaging in the unauthorised practice of law.

(4) A person serving as a parenting coordinator with respect to a family dispute in terms
of this Act may not create a professional conflict by serving in sequential or multiple roles
with respect to the same parties.

When parenting coordinators may assist

55.(1) A parenting coordinator may assist parties in resolving a family dispute where a child
is involved

(a) in accordance with a parenting coordination agreement based on informed
consent and where it is in the best interests of the child; or

(b) in terms of a court order on a finding that there is conflict between the parties
and that the appointment of a parenting coordinator is in the best interests of
the child; and

(© if there is a parenting plan, a settlement agreement or court order in place

with respect to parenting arrangements, contact with a child or other
prescribed matters for the purpose of implementing the parenting plan,
settlement agreement or the court order; or

(d) if a short-term, emerging and time-sensitive situation or dispute arises or
there is a need to phase in contact and care.

(2) A parenting coordination agreement may be entered into in anticipation of, or as a
result of, the need to appoint a parenting coordinator.

3) If a parenting coordinator is appointed upon agreement between the parties, and the
parties cannot agree on a specific parenting coordinator, an organisation recognised in
terms of section 16(1) or the Office of the Family Advocate will be empowered to appoint a
parenting coordinator for the parties.

4) If a parenting coordinator is appointed in terms of a court order, a specific parenting
coordinator must be nominated by the court and provisions for the replacement or change
of the said parenting coordinator and their powers must be made part of the court order.
Parenting coordination service agreement

56.(1) The parenting coordinator can only assume their duties once a parenting
coordination service agreement has been signed.

2) The parenting coordination service agreement must detail specific issues not
contained in the agreement between the parties to appoint a parenting coordinator or the
court order making provision for the appointment of a parenting coordinator, including

(a) the procedures to be followed;

(b) the fees of the parenting coordinator;

(© billing practices to be followed;
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(d) services to be provided; and

(e) that professional peer consultation by the parenting coordinator will be
permitted.

3) A parenting coordinator's authority to act terminates two years after the first dispute
meeting, unless the parenting coordination service agreement or a court order specifies that
the parenting coordinator's authority must terminate at an earlier or later date or on the
occurrence of a specified earlier event.

(4) Despite subsection (3), a parenting coordination service agreement may be
extended for a further two years at a time by a further parenting coordination service
agreement provided the parties and the parenting coordinator agree, or by a court order.

(5) Despite subsection (3), a parenting coordination service agreement may be
terminated at any time by —

(a) agreement between the parties or by a court order made on application by
either of the parties;

(b) the parenting coordinator, on giving notice to the parties and, if the
parenting coordinator has been appointed in terms of an order, to the court;
provided that the parenting coordinator facilitated the appointment of a
replacement parenting coordinator or the parties themselves have appointed
a new parenting coordinator in compliance with the relevant requirements.
Exclusive jurisdiction of the court
57. The appointment of a parenting coordinator does not divest the court of its exclusive
jurisdiction to determine fundamental issues of guardianship, care, contact and
maintenance, and the authority to exercise management and control of the case.
Assistance from parenting coordinators
58.(1) A parenting coordinator may assist the parties by—

(a) reducing harmful conflict and in promoting the best interests of the children;

(b) educating the parties by giving information about

(1) child development;

(i) separation or divorce research;

(iii) the effects of conflict and impact of parties’ behaviour on the children;
(iv) parenting skills, communication, and conflict resolution skills;

(© providing information about resources available to the parties for purposes of
improving communication or parenting skills;

(d) assisting the parties to resolve conflict;

(e) clarifying disputed issues;
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by issuing directives in accordance with subsection (2) with respect to —

(i)
(ii)

parenting arrangements;

contact with a child.

2) For the purposes of subsection (1)(f), a parenting coordinator, in order to implement
the terms of a parenting plan, settlement agreement or court order—

@)

(b)

may issue directives in respect of—

(i)

(ii)

(iif)

(iv)

(v)

(vi)
(vii)

(viii)

(ix)

The implementation of a child’s schedule in respect of parenting time
and contact with the child;

the education of a child, including in relation to the child's special
needs;

the participation of a child in extracurricular activities and special
events;

the temporary care of a child by a person other than -
(aa) the child's guardian; or

(bb) a person who has contact with the child in terms of an agreement
or order of court;

the provision of routine medical, dental, mental health or other health
care to a child;

the discipline of a child;

the transport and exchange of a child for purposes of exercising
parenting time or contact with the child;

parenting time or contact with a child during holidays and on special
occasions; and

any other matters, other than matters referred to in paragraph (b),
that are agreed on by the parties with the parenting coordinator or
directed by the parenting coordinator; and

may not make directives in respect of—

0]
(if)
(i)

a change to the guardianship of a child;
a change to the allocation of parental responsibilities and rights;

the giving of parenting time or contact with a child to a person who
is not entitled to parenting time or contact with the child, unless-;



(©)

(iv)
(V)
(Vi)
(vii)

Iviii

(aa) a rights and responsibilities agreement have been made an
order of the court in respect of the person or was registered with
the Office of the Family Advocate;

(bb) or a person have been specifically excluded in the parenting
plan or rights and responsibilities agreement from having
contact with the child;

(cc) or an allegation is made that the proposed person may pose a
danger to the child;

a substantial change to the parenting time or contact with a child;

the relocation of a child;
the need for supervised visitation by either parent; or

the need for psychological or psychiatric treatment for either
parent.

A parenting coordinator may make non-binding recommendations or
proposals in respect of any issue referred to in (b)(i)-(vii) as well as:

0]

(ii)
(i)
(iv)

minor financial disputes;
variations in care and contact;
supervised contact and level of supervision;

any issue which would be deemed to be in the best interests of the
child.

Directives by parenting coordinators

59.(1) A parenting coordinator—

@)

(b)

(©)

(d)

(€)

may issue directives with respect to matters referred to in section 58 only,
subject to any limitation or conditions set out in the regulations;

may not issue a directive in respect of any matter excluded by the parenting
coordination agreement or court order, even if the matter is included in
section 58;

may not issue a directive that would affect the division or possession of
property, or the apportionment of debts;

must consider the child’s views as ascertained by an independent and
suitably qualified child expert if the child has reached such an age and level
of maturity and development as to be able to participate in terms of section
10 of the Children’s Act; and

may not modify the parenting plan or court order other than minor,
temporary or interim departures from the parenting plan or court order.
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2) In issuing a directive with respect to parenting arrangements or contact with a child,
a parenting coordinator must consider the best interests of the child only, as set out in
section 7 of the Children’s Act.

3) A parenting coordinator may issue a directive at any time.

(4) A parenting coordinator must provide reasons in writing for the directive.

(5) A parenting coordinator may issue an oral directive, but must reduce the directive to
writing and sign it as soon as practicable, but not later than 24 hours, after the oral directive

was issued.

(6) A parenting coordinator must make a directive available to both parties
simultaneously.

@) Subject to section 60, a directive issued in accordance with the provisions of this
Chapter—

(@) isbinding on the parties, effective from the date the directive is issued or from
such later date as may be specified by the parenting coordinator, and

(b) if filed with the court as prescribed, is enforceable under this Act as if it were
an order of the court.

Changing or setting aside directives

60.(1) Any party to a directive issued by a parenting coordinator may, within 10 days after
the parenting coordinator issued the directive or within such other period of time as the court
may direct, file with the court, and serve on the parenting coordinator and all other parties,
an objection to the parenting coordinator’s directive and subject to the court rules and
practise directives launch an application for condonation for late submission.

(2) Responses to the objections must be filed with the court and served on the parenting
coordinator and all other parties within 10 days after the objection was served.

3) The court must review any objections to the directive and any responses submitted
to the objections to the directive and, after so reviewing the objections and responses, may
amend or set aside the directive, if it is satisfied that the parenting coordinator—

(@) acted outside the ambit of their powers, or

(b)  committed an error of law or of an error of both law and fact; or

(c) on any other reasonable grounds for review.

(4) The directive of the parenting coordinator must remain in effect until the court gives an
order.

(5) If the court sets aside a directive, it may make any order to resolve a dispute between
the parties in relation to the subject matter of the directive.



(6) If the court confirms a directive, it may issue any order to enforce compliance with the
directive.

Parenting coordination process and procedure

61. The prescribed parenting co-ordination process and procedures, must include the
following:

(a) An impartial parenting coordinator;

(b) meetings between the parenting coordinator and the parties, which need not
follow any specific procedure and may be informal;

(© an opportunity for each party to state their case;

(d) an opportunity for the parenting coordinator to challenge or question a party’s
statements or views and ask for proof or supporting information; and

(e) a transparent process and

f the opportunity for the parenting coordinator to obtain information from
collateral sources and third parties.

Information sharing in parenting coordination

62.(1) A party must, for purposes of facilitating parenting coordination, provide the
parenting coordinator with—

(a) such relevant information as the parenting coordinator may request in
accordance with section 5, and

(b) authorisation to request and receive information in respect of a child or a
party from a person who is not a party.

(2) Communication between the parties and the parenting coordinator may not be
confidential. No information may be taken into consideration by the parenting coordinator
unless made available to both parties.

Removal of parenting coordinator

63.(1) Where the appointment of the parenting coordinator was made in accordance with
an agreement to appoint a parenting coordinator which has not been made an order of court,
the parties may agree to remove the parenting coordinator.

(2) Where the appointment of the parenting coordinator was made by the court with or
without the consent of the parties, the court may remove the parenting coordinator on
application by either of the parties and on good cause.

Fees

64.(1) No parenting coordinator may be appointed unless the court is satisfied that the
parties have the means to pay the fees of the parenting coordinator.
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2) The state is barred from assuming any financial responsibility for payment of fees to
the parenting coordinator, except that, in cases of hardship, the court may appoint, if it is
feasible, a parenting coordinator to serve on a voluntary or a reduced fee basis.

3) The fees of the parenting coordinator must be shared between the parties
proportionally in accordance with their means, provided that the court may allocate the fees
between the parties differently.

(4) The fees of the parenting coordinator may also be allocated in a different proportion in
accordance with the provisions of the parenting coordination service agreement.

CHAPTER 8

GENERAL PROVISIONS

Regulations

65.(1) The Minister may make any regulations necessary for the proper implementation
and administration of this Act.

(2) Before making any regulations, the Minister must consult such organisations
recognised in terms of section 16 and any other persons deemed appropriate.

Amendment of laws

66. The laws referred to in the first and second columns of the Schedule to this Act are
amended to the extent indicated in the third column of the Schedule.

Short title and commencement

67. This Actis called the Family Dispute Resolution Act, 20xx, and comes into operation
on a date fixed by the President by proclamation in the Gazette.
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SCHEDULE

LAWS AMENDED BY SECTION 66

No. and year

Short title

Extent of repeal or amendment

Act 42 of 1965

Arbitration Act

The following section is hereby substituted for
section 2 of the Act:

Matters not subject to arbitration

2. (1) Arbitration is not permissible in terms of
this Act in respect of any family law dispute, or
any matter incidental to any such dispute.

(2) Any dispute which the parties have agreed
to submit to arbitration under an arbitration
agreement and which relates to a matter the
parties are entitled to dispose of by agreement
may be determined by arbitration unless—

(a) such a dispute is not capable of
determination by arbitration under any
other law of the Republic; or

(b) the _arbitration _agreement _is
contrary to public policy of the Republic.

(3) Arbitration may not be excluded solely on
the ground that an enactment confers
jurisdiction _on _a court or other tribunal to
determine a matter falling within the terms of an
arbitration agreement.

(4) For the purposes of this section—

“family law dispute” means a dispute, or
alleged dispute, in which one party maintains a
particular point of view or claim or _contention
regarding the parties’ respective responsibilities,
interests _and rights towards, or with respect to,
any member of the family to which both parties
belong, and the other party maintains a contrary,
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or different view.

Act 24 of 1987

Mediation in
Certain Divorce
Matters

The following new subsection (c) must be
inserted in section 4(1) and 4(2):

(c) after the referral of a family law dispute,
which deals with the care or guardianship of, or
contact with, a child, to arbitration in terms of
relevant legislation;

Note: the intention is to make section 4(1) and
(2) of the Mediation in Certain Divorce Matter
Act applicable to a family law arbitration which
deals with the care or guardianship of, or contact
with, a child.

Act 68 of 1969

Prescription Act

The following heading is hereby substituted for
section 13 of the Act

13. Suspension of prescription in certain
circumstances

The following sub-section is hereby substituted
for section 13(1) of the Act

(1) [If] The period of prescription shall be
suspended if—

(a) the creditor is a minor or is [insane] a
person with a mental or intellectual disability,

disorder or incapacity or is a person under
curatorship or is prevented by superior force
including any law or any order of court from
interrupting the running of prescription as
contemplated in section 15(1); or
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(b) the debtor is outside the Republic; or

(c) the creditor and debtor are married to
each other; or

(d) the creditor and debtor are partners and
the debt is a debt which arose out of the
partnership relationship; or

(e) the creditor is a juristic person and the
debtor is a member of the governing body of such
juristic person; or

() the debt is the object of a dispute
[subjected] referred to an Ombud with
jurisdiction or arbitration or mediation or other
process providing for the alternative resolution
of a dispute other than negotiation; or




CHAPTER 1: OVERVIEW OF THE
INVESTIGATION

A Introduction

1.1 This report seeks to make recommendations to improve the family justice system
by way of creating a pathway to foster early resolution of family law disputes through the
use of alternative dispute resolution (hereafter referred to as ADR) mechanisms.
Preceding litigation with mandatory engagement in ADR mechanisms is aimed at
minimising family conflict, empowering families to resolve their conflicts in so far as is
possible, providing access to appropriate supportive services and ultimately avoiding
lengthy and costly litigation. The proposal is to move from a court focused solution to the
court as one of the options as a solution and rarely the first option. In this chapter, the
purpose and objective of the investigation is presented as seeking to ensure access to

justice for the most vulnerable in society, namely the children.

1.2 The South African Law Reform Commission (SALRC) recognises the deleterious
effect of using an adversarial court system to resolve disputes in families. It further
recognises the vast and growing body of authoritative research on the benefits of
engaging in alternative and increasingly referred to as “appropriate”, dispute resolution
mechanisms to resolve family law disputes. This rising awareness partly provided the
SALRC with the impetus to integrate the family mediation sub-project, previously part of
Project 94 Alternative Dispute Resolution, and component of Project 100A (then
categorised as Project 100D) Care of and Contact with Children into a sub-project under
the auspices of Project 100A dealing with ADR in family matters.®> The further impetus
was derived from a recommendation contained in the report of the SALRC’s Project 110
Review of the Child Care Act®

5 South African Law Reform Commission Alternative Dispute Resolution in Family Matters
Project 100D Discussion Paper 148 (2019) 1.

6 South African Law Reform Commission Review of the Child Care Act Project 110 Report
(2002).



1.3 The discussion paper, which precedes this report, presents the preliminary views
of the SALRC in the text of the discussion paper and the format of a draft Bill, namely
the draft Family Dispute Resolution Bill. The discussion paper is segmented into six parts
and ten chapters which are to a great extent mirrored in the draft Bill. Following
publication, workshops were conducted on the draft Bill in Cape Town (18 February
2020), Port Elizabeth (20 February 2020), Nkandla (25 February 2020) and Durban (26
February 2020); Polokwane/Ga-Molepo (5 March 2020) and Phokeng/Rustenburg (6
March 2020). However, the workshop process was interrupted by the outbreak of
COVID-19 and the implementation of the ensuing lockdown measures. Two national
virtual workshops were held on 1 and 8 June 2022 to provide a final platform for
engagement and to make submissions on the draft Bill and the proposals contained in
the discussion paper. The date for submissions was extended to 30 September 2022.
Due to capacity constraints, the SALRC relegated this sub-project. It received renewed

attention from November 2023.

1.4 The discussion paper presented the ideal of an integrated family justice system
or therapeutic-justice model aimed at providing a range of cost effective and efficient
dispute resolution options integrated with litigation where necessary and ultimately
resolved formally.”

15 After considering various international developments, the SALRC identified a
number of common themes and proposed a basic service delivery model for the family
justice system to support the resolution of family law disputes.® The components of the

proposed service delivery model are:

° Entry points to the family justice system
o Information
. Triage
. Dispute resolution
o Improved court processes
o Post-resolution support.®
7 SALRC Discussion Paper (2019) 39.
8 SALRC Discussion Paper (2019) 27.

° SALRC Discussion Paper (2019) 27.



1.6

The SALRC explains that the proposed service delivery model should be

underpinned by the following common guiding principles, which deserve to be repeated

in this report:

1.7

(a) The best interests of the child is paramount.

(b) The value of family relationships should be recognised, nurtured and
supported.

(© Families should, as far as possible, be supported (or empowered) to
resolve their own disputes.

(d) Conflict should be minimised.

(e) The family justice system should accommodate the diversity of families.

0] The response to families’ experiencing family restructuring should be
integrated and multidisciplinary.

(9) The safety of family members from violence should be assured.*®

In this report, the SALRC traverses the four themes found in the discussion

paper, namely family mediation, collaborative family practice, family arbitration and

parenting coordination. These themes are underpinned by the identified germane

general principles and the cross-cutting need for information and education. Where

relevant, pertinent submissions received from respondents!! to the discussion paper and

contributions received during the subsequently held virtual workshops*? will form part of

the report and be referred to. The report includes draft legislative recommendations

contained in the draft Bill aimed at providing a procedure to resolve conflict in family

matters in a manner which, while ensuring that the best interests of particularly children

are paramount,® is effective, efficient and affordable.*

10

11

12

13

14

SALRC Discussion Paper (2019) 27 — 28.

Annexure A contains a comprehensive list of all respondents to the SALRC ADR in Family
Matters Discussion Paper (2019). 28 substantive submissions were received.

Annexure B contains information relevant to some of the workshops that were held on the
SALRC Discussion Paper (2019).

Section 28(2) of the Constitution and emphasized in BMGS v MBS and others High Court
of South Africa Case No: 26675/2022 judgment delivered on 8 January 2024 (unreported)

[4].

A litany of recent cases extols the benefit of mediation in family disputes, for e.g. Denver
Wesley Damons v Ivana Laurielle Lee and Herschel Girls School heard in the High Court
of South Africa, Western Cape Division, Cape Town on 20 August 2024 (Case
N0:16939/2024) [18] Parker J expressed the view that “. . .if correctly managed by a
mediator with experience, decisions could be made quicker. Furthermore, “[I]t will cost far
less than a High Court urgent application and appropriate experts could be engaged as and
when needed.” Mandatory mediation has also gained traction in the United Kingdom with
the then Lord Chancellor Dominic Raab MP quoted as saying that “Our plans will divert
thousands of time-consuming family disputes away from the courts — to protect children
and ensure the most urgent cases involving domestic abuse survivors are heard by a court
as quickly as possible.” See Rose N Compulsory family mediation “will reduce demand for
law firms” Legal Futures 23 March 2023 available at https://www.legalfutures.co.uk/latest-
news/compulsory-family-mediation-will-reduce-demand-for-law-firms accessed on 27



https://www.legalfutures.co.uk/latest-news/compulsory-family-mediation-will-reduce-demand-for-law-firms
https://www.legalfutures.co.uk/latest-news/compulsory-family-mediation-will-reduce-demand-for-law-firms

B Purpose and objective of this report

1.8 In brief, the terms of reference of this project as set out in Issue Paper 31 are as

follows:

To develop recommendations for the further improvement of the family justice
system that will —

(a) be orientated to the needs of all children and families;

(b) foster early resolution of disputes; and

(c) minimise family conflict.*®

1.9 The discussion paper and in turn this report seeks to address one of the areas
identified in Issue Paper 31, namely the procedural aspects of family dispute resolution,
and, more specifically, ADR. It is therefore the first discussion paper in a series of

discussion papers.'®

1.10 The parameters of an overarching ADR framework are furthermore being
considered under the auspices of the Commission’s Project 94. The primary aim of
Project 94 is to consider the development of legislation to promote the optimal use of
ADR, including mediation, to provide another avenue of access to justice.l’” Against this
backdrop, the crux of this report is to provide an integrated approach to family dispute
resolution, as one of the plinths of the overarching ADR framework to facilitate access to
justice in the arena of family law. This entails informing and developing policies;
developing the law and processes to support such policies, and designing structures to
accommodate the policies and law. The task is to foster early resolution of disputes and
intervention with a view to minimising family conflict particularly in respect of the
dissolution of the relationship between parents which, particularly when adversarial or

combative, has a deleterious effect on children.®

March 2023.

15 SALRC South African Law Reform Commission Family Dispute Resolution: Care of and
contact with Children Project 100D Issue Paper 31 (2015) 5; SALRC Discussion Paper
(2019) 8.

16 SALRC Discussion Paper (2019) 9.
17 SALRC (2019) 7.

18 The matter of SDL v SJ before the High Court of South Africa Gauteng Division,
Johannesburg dated 2 August 2024 6 is a case in point. The matter has been bitterly
contested for 12 years — in effect exposing the child in this matter from the age of 5 until 17
to the stress and tension of their parent’s ongoing animosity. In the matter of Denver Wesley
Damons v Ivana Laurielle Lee and Herschel Girls School [2] heard in the High Court of
South Africa, Western Cape Division, Cape Town on 20 August 2024 (Case
N0:16939/2024) the bitter dispute between the parents of a young child is sketched in the
judgment.



1.11  The draft Bill which accompanies this report makes proposals pertinent to ADR
mechanisms, more precisely, family mediation, family arbitration, collaborative family
practice and parenting coordination — not only mediation itself.

C Exposition of the problem

1.12 The discussion paper provided an overview of the governing legal framework
applicable to family law and the nature and status of families in South Africa. This
information is considered incorporated by reference and will only be updated where there
has been a change in policy, law or structure of family law services.'®* While, due to the
passage of time, the exact numbers might differ it is safe to say that the concept of ‘family’
in South African society covers a broad range of relationships. The average family unit,
as a microcosm of greater society, unfortunately, continues to be plagued by endemic
poverty and a high incidence of domestic violence. Children are most susceptible to
violence in the home, irrespective of whether it is verbal or physical, or whether they are
the targets or witnesses thereof. With more than half of all children in the country born to
unmarried mothers, or living in single-headed households and a great number of children
affected by separation and divorce, there is a particular need to find the least traumatising,
most efficient and cost-effective way to resolve disputes that arise around the care of and
contact with these children. The primary aim of this part of the project is to provide services
and processes for families to collaboratively resolve disputes rather than to further sever
or strain familial relationships through multi-level legal challenges. This aim ties in with
government’s goal of providing an effective, timely legal solution within a democratic,

accessible, affordable and respected legal system.?°

D Methodology and purpose of the Report

1.13 This report represents the SALRC'’s current thinking and opinions on how the law
should be developed to provide for ADR in family law matters.

1.14 The SALRC has considered the public response to the discussion paper and the

draft legislation contained therein. It has tested public opinion against the solutions

19 SALRC Discussion Paper 148 11 — 14.
20 SALRC Discussion Paper (2019) 21.



identified by the SALRC by way of two public calls for written submissions and through
the holding of workshops for the general public and identified stakeholders. While this
report contains the SALRC’s final recommendations with respect to ADR mechanisms
for family law disputes, these recommendations and the interim framework may be
further augmented by the overarching ADR framework to be provided for in terms of the
SALRC’s Project 94. The report, which contains a draft Bill, will be submitted to the
Minister of Justice and Constitutional Development for her consideration. It however
remains the prerogative of the Minister to promote and implement the Commission’s

recommendations.

E Outline of the Report

1.15 The following chapter (Chapter 2) considers the general principles, information,
education and referral, and related matters found in Chapter two of the draft Bill. It
recognises that the draft Bill contained in this report is underpinned by five foundational
general principles - the presence or compliance of which will trigger the use of the
processes included in the draft Family Dispute Resolution Bill or ensure that the parties
are redirected to the relevant court. This chapter includes submissions received from
respondents to the discussion paper on questions pertinent to this chapter; provides and
concludes with an evaluation and recommendations pertinent to the five general
principles underpinning Chapter 2 of the draft Bill, and the information and education
programme contained in Chapter 3 of the draft Bill which is to be made available to all

parties seeking guidance on family law disputes at various entry points.

1.16 Chapter 3 primarily focuses on mediation as one of the vehicles of ADR. This
chapter seeks to consider proposals made in respect of Chapter 4 of the draft Bill in this
report which provides for mandatory mediation in family law disputes. It commences with
an overview of the proposals contained in the discussion paper and thereafter considers
comments received on this chapter of the draft Bill. An update on the regulatory
framework is provided as to place developments after the publication of the draft
discussion paper in context. This chapter confirms the SALRC’s preliminary view that
mandatory mediation should be provided for, subject to exceptions to the general rule,
and as such would be constitutional. It further recommends that mediated matters should
be expedited through the court process and that to this end consideration should be
given to issuing court directives for a special roll for settlements and expedition. The

SALRC further confirms that a party who unreasonably refuses to engage in mediation



may be met with a punitive costs order by a court. However, it is not in support of

requiring a mediator to make a value judgment of the motives of the parties in this regard.

1.17 Chapter 4 discusses the ADR mechanism of collaborative practice. It was
referred to as a collaborative dispute resolution in the discussion paper but the SALRC
explains that it has subsequently concluded that the term “collaborative family practice”
more accurately describes this process and has elected to substitute the terminology in
favour of the term “collaborative family practice”. This chapter provides an overview of
the proposals contained in the discussion paper; considers the submissions received on
this topic and concludes with an evaluation thereof and the final proposals in this regard.
For the most part the SALRC has confirmed the recommendations contained in the
discussion paper providing for a collaborative approach guided by a team of experts

seeking to resolve the family law dispute as amicably as possible.

1.18 Chapter 5 focuses on the ADR mechanism of family arbitration. This chapter
seeks to provide an overview of the proposals contained in the discussion paper; to
consider the submissions received on these proposals; and to provide the SALRC’s
recommendations in this regard. The conclusion is drawn that for the purposes of
arbitration of family law disputes where children are involved, the Family Dispute
Resolution legislation should apply; and where there are no children the Arbitration Act
should apply.

1.19 Chapter 6 discusses the mechanism of parenting coordination as it relates to the
proposals contained in Chapter 7 of the draft Bill in this report. This chapter seeks to
document the proposals on parenting coordination contained in the discussion paper;
present a summary of the recommendations received on this aspect; and reflect the final
recommendations as found in the report. Among other recommendations, this chapter
confirms that a parenting coordinator issues a binding directive in the capacity of an
expert and not as an arbitrator. Therefore, the directive is not final and may be overturned
by a court. It also includes reference to Chapter 8 of the draft Bill which contains general
legislative provisions. As no comment or change has been made to the general
provisions these provisions have not been amended other than to reflect the revised

numbering.
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CHAPTER 2: GENERAL PRINCIPLES,
INFORMATION, EDUCATION AND REFERRAL,
AND RELATED MATTERS

A Introduction

2.1 In the discussion paper the SALRC provides a situational analysis of the
structural and informational barriers faced by prospective litigants in family law disputes
regarding their rights, responsibilities and processes. Access to information and
education on rights and responsibilities are key to accessing justice and resolving family

conflict.?

2.2 Highlighting the continuous nature of family relationships, both the issue paper

and the discussion paper pertinently endorse the view that

providing parents with information is important to defuse family disputes between
parties, both during and after divorce and separation.??

2.3 Furthermore, failure to provide information and education places children at risk
during litigation and cyclically as they become parents.?® Although the need for
information and education programmes seems to be an ongoing necessity at various
points along the continuum, the discussion paper provides a clear rationale, to achieve
a sustainable outcome, for the provision of information and education programmes at

multiple entry points to the judicial process.

2.4 At the outset of this chapter, it is appropriate to recognise that the draft Bill
contained in this report is underpinned by five foundational general principles. The
presence or compliance of which will trigger the use of the processes included in the
draft Family Dispute Resolution Bill or ensure that the parties are redirected to the

relevant court.

2t Chapter 3 Discussion paper (2019) 43.
22 Issue Paper (2015) 31 and Discussion Paper (2019) 46.
23 Discussion Paper (2019) 45, Issue Paper (2015) 31.
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2.5 This chapter seeks to evaluate the proposals made by the Commission in respect
of the five general principles underpinning Chapter 2 of the draft Bill, and the information
and education programme contained in Chapter 3 of the draft Bill which is to be made
available to all parties seeking guidance on family law disputes at various entry points.

2.6 By way of summary this chapter proposes that the Preamble to the draft Bill
should, in line with sections 6(4)(a) and 70 of the Children’s Act, clearly align the purpose
of the draft Bill with the use of therapeutic outcomes in respect of family law disputes and
the preservation of ongoing family relations. To this end, the term “therapeutic justice” is
defined. It further proposes the extension of “entry points” for information and education
to include, among others, religious and traditional leaders, mediators, health
practitioners, mental health care professionals and social service practitioners; together
with the definition of these terms. It is further proposed that as an interim arrangement a
definition of “certified mediator” be included in the draft Bill until the SALRC Project 94
draft Mediation Bill has been finalised and submitted to the Cabinet member responsible
for justice for consideration. Furthermore, a certification mechanism is required to ensure
that relevant family dispute resolution professionals are adequately qualified and certified
through organisations recognised by the Chief Justice. This is dealt with in Chapter 3
below. The SALRC has amended the objects of the draft Bill to extend the draft Bill wider
than the nuclear family thereby recognising a wider understanding of what constitutes a
family. A definition of ‘coercive and abusive relationship’ has been inserted in the
definitions section to align with the amendments to the Domestic Violence Act 116 of
1998, and to provide for an informed decision to commence or terminate a dispute
resolution process following a risk assessment where any party has been subjected to
coercive or abusive behaviour. The reporting obligations provided for in this Act have
also been incorporated in this clause and in accordance with the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) General
Recommendation No.35 on gender-based violence against women, it is proposed that
the process must be strictly regulated and only allowed subject to a risk evaluation by a
specialised team to ensure free and informed participation by the affected party. The
SALRC confirms that mediation should be available under these circumstances but not
mandatory as in all other family law disputes. It is further proposed that compliance with
mandator reporting will not lead to liability on the part of the mediator. The SALRC further
confirms its stance that the voice of the child should be heard in all matters relevant to
the child, subject to their maturity and other relevant factors. However, it recognises that

to safeguard children, this may not translate to every family law dispute where children
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are involved. This chapter further considers comments received on the information and

education process and confirms the provisions contained in Chapter 3 of the draft Bill.

B Summary of proposals contained in the discussion

paper relevant to Chapter 1 and 2 of the draft Bill

2.7 From the outset the draft Bill on FDR reflects in Chapter 1 that the objects of the
Bill are to —

(a) ensure that consistent, standardised and accurate basic legal information
is provided to parties to a family law dispute in relation to all areas of
applicable legal services;

(b) ensure that parties to a family law dispute are informed of the various
processes available to them to resolve the dispute;

(c) encourage family members, parents, caregivers and guardians to resolve
conflict in the best interests of the child, other than through court

intervention; and
(d) regulate alternative dispute resolution processes.?

2.8 The objects of the draft Bill are followed by five general principles which inform
the reading of the draft Bill. The first general principle contained in clause 3 of the draft
Bill provides that the standards of professional responsibility of legal practitioners or other
licensed professionals are not affected by this draft Bill. Furthermore, that any obligation
to report abuse, neglect, abandonment or exploitation of a child or adult is similarly not
affected. The second general principle is confirmatory in nature and states that a court
may at any time issue an urgent order to protect the health, safety, welfare or interest of
a child or other family member.?> The third general principle provides for timely, full,
candid and informal disclosure of information during the dispute resolution process.
Failure to do so may lead to a negative inference being drawn by the court coupled with
possible punitive measures.?® The fourth general principle provides for an initial and
continuous assessment of whether parties to a dispute are involved in a coercive or

abusive relationship and the steps to be followed before a dispute resolution process

24 Clause 2 of the draft Bill.

25 Clause 4 of the draft Bill as confirmed in BMGS v MSB and others High Court of South
Africa, Gauteng Division, Pretoria Case N0:26675/2022, judgment delivered on 8 January
2024 (unreported) [5].

26 Clause 5 of the draft Bill.
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may be embarked on.?” The fifth and final general principle provides for the facilitation of
child participation in all dispute resolution processes in accordance with the provisions
of the Children’s Act, 2005.28

2.9 With the above as context, the SALRC has recognised the concept of multiple
entry points for the resolution of family law disputes. This initial entry point could be one
of a number of people or service points, e.g. a lawyer, law clinic, faith-based centre,
traditional leader, church or Imam. The SALRC proposed that standardised information
should be provided at every entry point. The party or parties seeking guidance at an entry
point would be channelled to a reception point where they will be provided with a
mandatory standardised information and education program. The parties would then
move on to the next point categorised as triage or diversion, where the parties after
receiving the information and education will decide how the dispute should be dealt with.
There are one of three outcomes. Firstly, if it is an urgent matter it will be channelled
directly to a court with court mandated parenting coordination. Secondly, the parties may
be referred for support services and other services such as psychological support or
counselling. Thirdly, the parties may be channelled to mandatory mediation or a
collaborative family practice process where they will choose and consent on the way
forward. The next point on the dispute resolution continuum is determined by whether
the dispute is resolved or not. If the mediation process or parenting coordination process
is engaged in, and the dispute is resolved, the parties will submit their agreement and
parenting plan to the court. If the dispute or parts thereof are not resolved the parties
may choose to engage in a family arbitration process or to proceed directly to court.

C Submissions, evaluation and recommendations

2.10 A number of respondents welcome the innovation of the family law space brought
about by the draft Bill.?° Legal Aid SA notes that ADR provides an alternative to long,
confrontational, and non-conciliatory court processes. It submits that mediation is

“particularly suitable” in resolving family law disputes. However, some of the respondents

27 Clause 6 of the draft Bill.
28 Clause 7 of the draft Bill.
29 Dr Razia Nordien-Lagardien, lecturer at Nelson Mandela University; La Poppie

Mediations; Wimpie Bartheil on behalf of the Father’'s Rights Movement SA; Jurné Le
Roux, family mediator; Legal Aid SA; Dr Razia Nordien-Lagardien (Lecturer at Nelson
Mandela University); Legal Practice Council, Kwa-Zulu Natal.
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point towards systemic abuse of processes by court officials.*® La Poppie Mediations
suggests that policy and regulatory provisions should be captured in the Bill as they
otherwise have no enforcement value in respect of court officials. Wimpie Bartheil®!
submits that corruption and bribery are a significant issue when it comes to family law
and that the family law industry has placed itself above the law or at best outside of its
view. He refers broadly to abuse by lawyers, attorneys, advocates, social workers,
psychologists or therapists who are aware that most parents would spare no cost to
protect their relationship with their children. In his view, a lack of knowledge of the system

exacerbates the vulnerability of parents. In certain instances, resulting in suicide.

2.11 Wimpie Barthiel endorses the view of Justice van Zyl that High Court judges
mostly come from criminal law backgrounds and therefore do not have the necessary
experience in children of family law disputes. Furthermore, the traditional adversarial
approaches used by the court for civil litigation does not work for family law.*2 Courts are
not equipped to deal with high-conflict cases that deal with parental alienation (PA) or
Hostile-Aggressive Parenting (HAP). Consequently, this may cause “severe damage to
the relationship between targeted parents and children” and may permanently impact a
child’s trust and sense of safety with the targeted parent where they need a relationship
with both parents. Furthermore, it is submitted that the courts are ill-equipped to deal
with allegations of child abuse and molestation, which are commonplace in high-conflict
divorces. The view is further held that protective mechanisms such as obtaining a
domestic violence protection order may be manipulated through false and
unsubstantiated claims to obtain full physical and legal custody of a child.®*® To
substantiate this argument Wimpie Bartheil®* uses the vast difference between the
number of applications for protection orders juxtaposed against the number of
withdrawals and non-confirmation of final orders; or the number of unsuccessful
prosecutions in respect of registered acts of domestic violence offences. He highlights
the irreparable harm to children who are unnecessarily subjected to medical and
psychological examinations for sexual abuse and may witness a parent being arrested

due to a false allegation of breach of a protection order. It is averred that the Office of

30 La Poppie Mediations; Wimpie Bartheil on behalf of the Father’s Rights Movement SA.
st Father's Rights Movement SA.

82 This view is shared by Legal Aid SA.

33 Wimpie Bartheil on behalf of the Father’s Rights Movement SA.

34 Wimpie Bartheil on behalf of the Father’s Rights Movement SA.
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the Family Advocate may engage in “confirmation bias”, whereby it does not embrace
new judgments or evidence, and the courts may embrace judgment by comparison,
whereby a court judges a matter by comparing the matter to others instead of judging

the matter in isolation.

2.12 Wimpie Bartheil®*® with reference to Galatzer-Levy and Kraus notes that the high
divorce rate has translated into a lucrative business for family lawyers. He states that
high-conflict families find endless opportunities for confrontation and further conflict,
assisted by legal representatives, through pleadings, subpoenas, depositions and court
appearances. He is of the view that in some cases, litigation and the legal system may
polarize parents and may unwittingly reinforce some of their problems. Wimpie Bartheil®®
further argues that forensic and private social workers compile reports which explain the
situation in terms of a particular spouse’s psychopathology, which invariably places
blame on the other party to the marriage. The reports impose stereotyped labels on the
parties which in turn cause relationships to become rigid and may contribute to an
escalation in the conflict and parental alienation. He cites various authors on parental
alienation to substantiate his view that in high-conflict divorce cases, parents are so
invested in their arguments that ADR is mostly unsuccessful. He further reports that
parental alienation has become so prevalent that the World Health Organisation has
included aspects thereof under the description of “caregiver-child relationship problem”
in its eleventh International Classification of Diseases (ICD). In summary, he paints a
picture of a judicial landscape in which the rights of parents (particularly fathers) and
children to maintain their relationship are thwarted by “dirty tricks” of industry players and
a lack of knowledge on the bench. Dr Razia Nordien-Lagardien®” makes various
suggestions that relate to policy in her submission with a view to enhancing the practice
of mediation to enhance the parental involvement of unmarried fathers. These include
allocating adequate resources to the Office of the Family Advocate for providing
integrated mediation services to families after separation; that the Department of Social
Development provide services and ensure support for vulnerable families after
separation; that policies are developed that facilitate integrated, holistic services aimed

to strengthen families with the aim of preventing non-compliance.

35 Wimpie Bartheil on behalf of the Father’s Rights Movement SA.
36 Wimpie Bartheil on behalf of the Father’s Rights Movement SA.
87 Dr Razia Nordien-Lagardien (Lecturer at Nelson Mandela University) PhD completed in

2019. Topic: Descriptive guidelines for mediation to enhance the parental involvement of
unmarried fathers.
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Preamble

2.13 The SALRC considered and endorses the submission by Dr Martalas that
ascribing to the use of therapeutic outcomes in respect of family law disputes aligns well
with sections 6(4)(a) and 70 of the Children’s Act and that it should be reflected as such
in the draft Bill.*® The SALRC recommends that the Preamble to the draft Bill should be
amended to incorporate this alignment and that the preservation of ongoing family
relations should be incorporated as well. Furthermore, “therapeutic justice” should be
defined. Although the Sunni Ulama Council Gauteng proposed the inclusion of the
phrase that ‘every person has the freedom of choice as set out in the Bill of Rights
(including the freedom of religious beliefs and practice)’ the SALRC is of the view that
the procedure set out in the draft Bill may limit but does not remove the choice of parties
on how to resolve a family law dispute, and therefore is not in support of this inclusion.
Any envisaged limitation brought about by gatekeeping direct access to a court would
arguably be in the best interest of children and in keeping with section 33 of the Children’s
Act 38 of 2005, which provides that before seeking court intervention parties must seek
to agree through mediation.

38 Endorsed by Dr Razia Nordien-Lagardien, lecturer at Nelson Mandela University.
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2.14 The revised Preamble and recommended definition are provided for as follows:

PREAMBLE
RECOGNISING THAT -

- everyone has the right to have any dispute that can be resolved by the
application of law decided in a fair public hearing before a court or, independent and
impartial tribunal or forum as provided for in section 34 of the Constitution;

AND BEARING IN MIND THAT -

- every child has the rights set out in section 28 of the Constitution;

- every person has an inherent right to dignity and to have that dignity respected
and protected as provided for in section 10 of the Constitution;

- every person has the right to privacy as provided for in section 14 of the
Constitution; and

- the state must respect, protect, promote and fulfil the rights set out in the Bill of
Rights as provided for in section 7 of the Constitution;

AND IN ORDER TO -

- align with a therapeutic justice system;

- preserve ongoing family relations;

- provide for access to justice;

- provide for appropriate resolution of family law disputes;
- allow the voice of the child and parents to be heard;

- reduce legal costs; and

- expedite the resolution of family law disputes.

And
“therapeutic justice system” means a justice system that aims to foster strong, stable,

and positive family relationships through a therapeutic application of the law focussing
on achieving positive outcomes for families and children involved in family law disputes;

Definitions

2.15 Lesley Blake Attorneys proposes that the words “including maintenance courts”
should be included after the word “courts”. It is reasoned that as a maintenance court is
defined in the Maintenance Act, it might be held by those courts that the Act does not
apply to them. The Islamic Forum Azaadville while supporting the definition of “entry
point” suggested that the following entry points should be included, i.e. ‘religious and
traditional Leaders’ as (e) under this definition. This aligns with the comment received

from Dr George Fordham Wara®* calling for the recognition of traditional leaders, chiefs

39 Dr. George Fordham Wara, Post-doctoral fellow, University of the Free State, Free State
Centre for Human Rights.



17

and elders and traditional dispute resolution mechanisms. The SALRC is of the view that
the word “courts” is sufficiently broad to include all courts and for this reason
“maintenance courts” do not have to be included by name. It further supports this
inclusion proposed by the Islamic Forum Azaadville. It recommends that the definition
should not only include the more inclusive reference to religious institutions and
traditional leaders but should also expressly include a mediator, religious leader, health
practitioner, mental health care professional, and social service practitioner in addition
to social workers as provided for in the Social Service Professions Act. This would
include, for example, people providing services at a clinic. Consequently, the terms
“health practitioner”; “mental health care professional”; and “social service practitioner”
have been defined. The SALRC further agrees to retain the catch all provision ‘any other
prescribed entry point.” The SALRC does not recommend defining “traditional leader” as
suggested by the Sunni Ulama Council Gauteng as it is of the view that given the broad
range of persons who might be recognised as traditional leaders, defining the term may

be restrictive.

2.16 The recommended amended definition of “entry point”, and inserted definitions
of health care practitioner’; “mental health care professional’; and “social service

practitioner” read as follows:

“entry point” means the first point of access to the justice system for parties to a family

law dispute, and includes—

@ courts, social workers, legal practitioners, the Office of the Family Advocate,
police stations, Thusong Service Centres, Therisano Centres; Legal Aid South
Africa, and community advice centres;

(b) traditional courts;

(© community courts, university law clinics, non-governmental organisations and
community-based organisations;

(d) schools;

(e) religious institutions;

() traditional leaders;

(9) mediators;

(h) health practitioners;

0] mental health care practitioners;

@ social service practitioner; or

(K) any other prescribed entry point;

“health practitioner” means any person, including a student, registered with the Health
Professions Council of South Africa in a profession registrable in terms of section 2 of
the Health Professions Act, 1974;

“mental health care practitioner” means a psychiatrist, psychologist or social worker
who has been trained to provide prescribed mental health care, treatment and
rehabilitation services in family law disputes; and
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“social service practitioner” means a ‘social service practitioner as contemplated in
the Social Service Professions Act, 1978 (Act No. 110 of 1978);

2.17 The South African Association of Mediators (SAAM), while welcoming the
processes contained in the draft Bill, is of the view that as the proposed Bill is solely
aimed at providing for family dispute resolution, the proposed definitions should be
amended slightly to provide for more specific definitions of individuals concerned with
family dispute resolution as opposed to “mediation” in general or dispute resolution
relating to matters that do not form part of the family law context. It suggests that
provision should be made in the definition of “family dispute resolution professional” for
any additional training or qualification, which may prove to be to the detriment of the
quality of family dispute resolution professional practitioners and family dispute
resolution practice of South Africa, as additional skill, training and experience ought to
be required to assist families. It notes that this is needed to develop and sustain quality
family dispute resolution professionals and develop the field of practice. To this end, it
submits that family dispute resolution professionals should be regulated by the Act as
envisaged and that the conduct of family dispute resolution professionals should be
overseen by family dispute resolution professional service providers, such as SAAM. It
further recommended that amendments should be made to the definitions of “certified
mediator” and “family dispute resolution professional”’, and that a new definition of

“program provider” should be inserted in the draft Bill.

2.18 The SALRC considered the proposals made by SAAM and it agrees that the
mediator needs to be certified and opts to amend the definition of ‘certified mediator’ and
to remove the definition of “mediator”. The aim of the draft Bill is to regulate what is
needed for family mediators and for that, they need to be certified mediators. The SALRC
is of the view that the term “certified” is useful to indicate that a person needs to be
qualified and cannot be mediated by just any person. The suggestion to refer to a
“certified mediator” throughout the Bill is supported. The SALRC recommends that as an
interim arrangement (until the Project 94 Mediation Act is promulgated) the definition of
“certified mediator” should be amended to align with that of the draft Mediation Bill and
clause 5 of the draft Bill contained in the Project 94 Discussion Paper. The word “person”
should be changed to “mediator” to incorporate the referred definition. The SALRC is of
the view that reference should be made to a body recognised to certify mediators and
not an organisation by name. Using generic wording would be advisable so that a
recognised body could be identified without being pre-emptive. To this end the

certification of mediators has been incorporated into clause 16 of the draft Bill which



19

deals with the recognition of organisations who provide certification. While broad
guidelines will be set for training minimum requirements and associated prerequisites
the exact modalities would be left to the recognised organisations. It is further
recommended that the definitions of “agreement to mediate” and “mediated settlement
agreement” as found in the draft Mediation Bill should also be included. The use of the
term “dispute” should be augmented throughout the chapter to read “family law dispute”
to align with the definition in the draft Family Dispute Resolution Bill. The proposed

definition of ‘program provider’ was considered and not accepted.

2.19 The SALRC has taken the definition of “family dispute resolution professional”
under review. It welcomes the endorsement by Ms Ruiters of La Poppie Mediations of
the inclusion of ‘a mediator conducting mediation in relation to a family law dispute’.
While the SALRC understands the reason for SAAM’s proposal to add additional criteria
for certification, training and registration it is of the view that these matters are better
regulated by the organisations which will be recognised by the Chief Justice to certify
mediators. This will allow these criteria to be augmented as required without the need
for lengthy legislative amendments. Although it agrees with Lesley Blake attorneys that
a police official should be removed from the definition and that a maintenance officer
should be included, it is of the view that court officials should be retained as it would
exclude mandated court officials if the reference was removed. It further agrees with Dr
Roux that ‘mental health professionals’ should be included as a family dispute resolution
professional, but that this should be restricted to the category of professionals dealing
with family law disputes. While the SALRC supports the inclusion of ‘family counsellor’
as proposed by the Chief Family Advocate, it has opted to remove the reference to social
workers who would fall under the generic reference to government employees, while at
the same time including social workers in private practice dealing with family law

disputes.

2.20 The SALRC agrees with the Islamic Forum Azaadville that reference to clause
42 in the definition is misplaced and is of the view that the definition does not sufficiently
define the term. It presents two definitions in the alternative for consideration. However,
the SALRC does not support the deletion of the definition of ‘parenting coordination
service agreement’ as proposed by the Sunni Ulama Council Gauteng as courts appoint
parenting coordinators daily and these agreements need to be provided for. Finally, the

SALRC agrees with the Chief Family Advocate that the intervention and or investigation
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by the Office of the Family Advocate should be included in the definition of

“proceedings”.*

2.21 The recommended and amended definitions are provided as follows:

“agreement to mediate” means an agreement by two or more persons to refer for
mediation the whole or part of a family law dispute which has arisen, or which may arise
between them, and may include an agreement entered into between the disputing parties
and a mediator before the mediation process commences which sets out the terms
according to which the mediation will be conducted;

“certified mediator” means a person who has been certified as a mediator in terms of
clause 16 of the Act;

“family dispute resolution professional” means any of the following:

(@ a government employee tasked with dealing with family law disputes and includes
a family advocate, family counsellor, social service practitioner, court official,
maintenance officer, and an employee of Legal Aid South Africa;

(b) a legal practitioner advising a party in relation to a family law dispute;

(c) mental health care practitioners or social workers in private practice dealing with
family law disputes;

(d) a mediator conducting a mediation in relation to a family law dispute;

(e) a collaborative law practitioner;

() a parenting coordinator;

(9) an arbitrator conducting an arbitration in relation to a family law dispute;

(h) a person providing family dispute resolution services within a class of prescribed

persons; or

(@ any other person designated by the Minister;

“mediated settlement agreement” means an agreement, by some or all of the parties
to the mediation settling the whole, or part of, the family law dispute to which the mediation
relates;

“mediation” means a process in which a mediator facilitates and encourages
communication and negotiation between the mediating parties and seeks to assist the
mediating parties in arriving at a voluntary agreement;

“parenting coordinator” means a third party who is appointed to make directives on
matters incidental to the parents’ parental responsibilities and rights;

“parenting coordination” is a child-focused alternative dispute resolution process in
which a mental health care professional or legal professional with mediation training and
experience assists high-conflict parties in implementing parenting plans, settlement
agreements or court orders and resolving pre- and post-divorce parenting disputes in an
immediate non-adversarial, court-sanctioned, private forum;

40 Submissions by Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority
for RSA: International Child Abduction, Department of Justice and Constitutional
Development; and the Office of the Family Advocate Western Cape



21

“proceedings” means any court litigation, settlement or alternative dispute resolution
processes and includes the provision of legal advice or intervention and or investigation

by the Office of the Family Advocate;

Objects of the Act

2.22 Sandra Ferreira of the University of South Africa (UNISA) submits that clause
2(c) of the draft Bill states that an object of the Act is to "encourage parents and guardians
to resolve conflict in the best interests of the child, other than through court intervention”.
As the Act reaches wider than the nuclear family she suggests that this clause should be
amended to encourage family members to resolve conflict in the best interests of the
child, other than through court intervention. The SALRC endorses this submission and
proposes that sub-clause 2(c) should be extended to include family members and
caregivers. The extended sub-clause would therefore include siblings and child-headed

households.

2.23 The recommended objects clause reads as follows:

2.(1) The objects of this Act are to—

@) ensure that consistent, standardised and accurate basic legal information
is provided to parties to a family law dispute in relation to all areas of
applicable legal services;

(b) ensure that parties to a family law dispute are informed of the various
processes available to them to resolve the dispute;

(© encourage family members, parents, caregivers and guardians, to resolve
conflict in the best interests of the child, other than through court

intervention; and
(d) regulate alternative dispute resolution processes.

General Principles

Standards of professional responsibility and mandatory reporting not affected

2.24 The SALRC has taken note of Pat Mkhize of the Mandulo Foundation’s comment
on clause 3 of the draft Bill, that model rules of practice or model standards of conduct
for mediators should be incorporated in the draft Bill instead of recognising the
responsibility, obligations and standards applicable to legal or licensed professionals.

However, the SALRC is of the view that while important, these standards would be better
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placed in a code of ethics for certified mediators as provided for in clause 16 of the draft
Bill.

2.25 Natalie Ruiters of La Poppie Mediations submits in respect of clause 3(b) that the
mandatory reporting obligations contained in section 54 of the Criminal Law (Sexual
Offences and Relates Matters) Amendment Act 32 of 2007 and section 110 of the
Children’s Act 38 of 2005 to report abuse of children be mentioned in the main body of
the proposed Act instead of referring to “the obligation of a person to report abuse,
neglect, abandonment or exploitation of a child or adult under the law of the Republic.”.
She is of the view that not all professionals have specific training in sexual offences, child
abuse, human trafficking or illegal labour practices and should have a clear definition of
where they have a statutory duty to report since there are criminal sanctions in sections
54 of the Sexual Offences Act and section 110 of the Children’s Act where there are non-
reporting of sexual abuse or abuse of children. In the alternative La Poppie Mediations
recommends that the “information and education programmes” should be defined as “a
programme developed in accordance with this Act for the purpose of providing relevant
information and education to the parties involved in a family dispute — that these
programmes include specifics of the statutory legislation that place a compulsory duty to
report on professionals.” A third recommended option is that the proposed Act’s
regulations should list the statutory legislative frameworks that professionals have to
abide by so that no professional can claim not knowing of a statutory obligation to report.
Having considered this submission, the SALRC is of the view that with respect to the first
and second options proposed by La Poppie Mediations that a broad reference to
reporting obligations provides for an open-ended list of obligations rather than restricting
it to what is provided for in the abovementioned two laws. As such it is of the view that
the clause is sufficient. The proposed alternative will, however, be considered under the

comment received in Chapter 3 of the draft Bill below.

Urgent orders

2.26 La Poppie Mediations argues that as urgent orders are provided for in the
Domestic Violence Act and the Maintenance Act but not complied with clause 4 of the
draft Bill, which provides for urgent orders needs to be augmented. La Poppie Mediations
is of the view that all family matters should appear before a magistrate after application
forms are completed by a justice official or clerk to determine urgency and enquire about

interim relief sought and not be left to the discretion of justice official clerks or
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maintenance officers to decide on interim maintenance orders. In its experience the
Maintenance Act 99 of 1998 has not been very successful in securing Interim
Maintenance orders envisaged in terms of section 10(6) of the Maintenance Act. It is
recommended that provision be made for clause 4 to be brought to the attention of
presiding officers to act in the best interest of children and the welfare of children. It is
further submitted that the success of interim “emergency monetary relief’ in the Domestic
Violence Act 14 of 2021 still needs to be seen and it is foreseen that where any applicant
should use the provision of section 4 urgent order a presiding officer might find that there
is already provision in section 10(6) of the Maintenance Act 99 of 1998 or in the Domestic
Violence Amendment Act 14 of 2021. The view is held that where complainants need
urgent relief in interim domestic violence orders based on their injuries, such domestic
violence applications should be tabled before a magistrate immediately and not wait for
all documentation to be gathered including a J88 medical report or identification
documentation before the application is processed. The SALRC is of the view that while
the concerns expressed are valid, this speaks to implementation challenges, which may
in the case of the Domestic Violence Act, be ameliorated by way of the recent
amendments to the Act. It does not believe that there is sufficient reason to amend clause
4. The SALRC further believes that it stands to be noted that not all cases involving

children are automatically urgent.*

Disclosure of information

2.27 Pat Mkhize of the Mundulo Foundation suggests that at the end of clause 5(1)
which provides for timely, full, candid and informal disclosure, the following should be
added:

“[TIhis is in line with the fundamental principles of self-determination and informed
consent”.

2.28 Furthermore, that ‘self-determination’ should be defined to mean “that parties
voluntarily choose the process of dispute resolution in which they directly discuss what
concerns them, and, how they reach the agreement”, and that ‘informed consent’ should
be defined to mean “that the decision parties reach must be sufficiently informed by

information, disclosed”.

41 Denver Wesley Damons v Ivana Laurielle Lee and Herschel Girls School heard in the
High Court of South Africa, Western Cape Division, Cape Town on 20 August 2024 (Case
N0:16939/2024) [25]. In the present case Judge Parker found that the urgency was self-
created and not urgent per se.
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2.29 The Chief Family Advocate in turn enquires whether in respect of clause 5(1)
parties would be in a position to be advised on what information is privileged as would
be the case with discovery. It furthermore questions whether there should be qualified
privilege if there are risks to the protection of children.#? The Sunni Ulama Council
Gauteng comments that during the mediation process, such information will be regarded
as non-prejudicial. It comments that this is an international norm to encourage the
disputants to reach an agreement without fear of intimidation. The SALRC is of the view
that the comment on being ‘non-prejudicial’ is general and should be addressed under
the Project 94 Mediation Bill, failing which it will be considered as a submission under

Chapter 4 below.

2.30 La Poppie Mediations expresses its concern that the punitive costs orders
provided for in clause 5(3) are at the discretion of judicial officers. It explains that unless
magistrates understand the psyche and emotional trauma women go through in a delay
in reporting updated information, women might be exposed to cost orders due to a delay
in reporting a change in circumstances. Where a woman has suffered domestic abuse,
she may due to economic circumstances not be in a position to report and update
changes in information as required in clause 5(2). La Poppie Mediations proposes a toll-
free number or the creation of an electronic portal similar to the Domestic Violence
Amendment Act that will have easy toll-free access for family members to update their
information to avoid costly orders. The Chief Family Advocate shares a similar concern
and questions what the effect would be if discovery is not made due to a valid excuse or
exception. She is of the view that provision should be made for exceptions such as

privilege.*®

2.31 With respect to the comment by the Mundulo Foundation the SALRC is of the
view that self-determination and informed consent are procedural matters and therefore
not best placed in the draft Bill. After consideration of the comment on the requirement
for full disclosure, the SALRC finds that full disclosure is needed to avert unnecessary

litigation. All matters are dealt with in mediation, financial, parenting plans etc. In

42 Submissions by Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority
for RSA: International Child Abduction, Department of Justice and Constitutional
Development; and the Office of the Family Advocate Western Cape

43 Submissions by Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority
for RSA: International Child Abduction, Department of Justice and Constitutional
Development; and the Office of the Family Advocate Western Cape
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Australia, there has to be a “genuine effort” and an open, honest and full disclosure is
required. There is nothing that should be privileged. It is of the view that a cost order
should be provided for where one party does not disclose everything or opts out without
reasons. The SALRC is unclear on what would constitute a valid excuse or exception. It
is of the view that if there are any risks the parties should go straight to court and that
the dispute should then not be dealt with through the ADR mechanism. Additionally, if
any risk to the child presents during mediation, the mediation process should be stopped.
The provisions contained in the Children’s Act would then apply and the matter would be

dealt with through the courts.

2.32 The viability of an electronic repository was considered by the SALRC but it is of
the view that this will be a matter that will need to be considered in the course of time
through subsequent amendments. Until the domestic violence electronic repository has

been given effect to, the clause is to be left as is.

Coercive or abusive relationship

2.33 In respect of the fourth general principle Lesley Blake Attorneys suggests the
inclusion of an additional sub-paragraph defining a coercive or violent relationship (as
previously referred to) with reference to economic abuse; emotional, verbal and
psychological abuse; harassment; intimidation and physical abuse as found in the
Domestic Violence Act 116 of 1998. The Chief Family Advocate further submits that
provision should be made for obtaining a domestic violence protection order and that the
professional should be mindful that breaches of orders should not be allowed and that
the parties should be warned of this.** Zenobia du Toit submits that family law disputes
that involve domestic violence should only be mediated by mediators who are trained to
deal with issues of domestic violence for it to be dealt with sensitively and to ensure that
specific protective procedures are implemented during mediation, for example, the use

of shuttle mediation.

2.34 A number of concerns were raised relating to the need for protection for dispute
resolution professionals. Dr Karen Spurrier*® highlighted a concern regarding physical

safety and proposed that a dispute resolution process, where coercion or violence is

44 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
endorsed by the Office of the Family Advocate Western Cape.

45 Dr Karen Spurrier Counselling & Mediation Practice.
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present, should preferably be done at a police station or that there should be a visible
police or security presence at the office where the session is being held. Based on a
similar concern, La Poppie Mediations recommends that online mediations or a provision
similar to that provided for in section 158 or section 170A of the Criminal Procedure Act
51 of 1977 be explored to provide that a party may have a support person present or for
children under the age of 18 participating in the process to use an intermediary in the
mediation process. While La Poppie Mediations further welcomes the protective
measures recommended in terms of clause 6(4) of the draft Bill which provided that a
private cause of action may not be brought against professionals who fails to protect a
party, it suggests that a similar provision protecting professionals against civil liability as
provided for in section 54(2)(c) of the Criminal Law (Sexual Offences and Related
Matters) Amendment Act 32 of 2007 and section 110 of the Children’s Act 38 of 2005 be

used to protect family dispute resolution professionals who report in good faith.*®

2.35 The SALRC agrees that for the sake of clarity, the term ‘coercive or abusive
relationship’ should be defined. After the publication of the discussion paper in this
investigation the Domestic Violence Amendment Act 14 of 2021 introduced an expanded
definition of ‘domestic violence’ into the Domestic Violence Act. This definition among
others includes coercive behaviour; controlling behaviour; intimidation; economic abuse;
emotional, verbal and psychological abuse; harassment, physical abuse and sexual
abuse. All of the aforementioned could arguably be employed to coercively control a
party in a domestic relationship or to constitute a violent relationship. In support of this
interpretation Singo with reference to the court in S v Engelbrecht*’ for example, notes
that:

Understanding domestic violence as coercive control points to the instrumentality
of emotional, verbal and psychological abuse.*®

46 Section 54 (2)(c) of the Criminal Law (Sexual Offences and Related Matters) Amendment
Act 32 of 2007 provides that “(c) A person who in good faith reports such reasonable
belief or suspicion shall not be liable to any civil or criminal proceedings by reason of
making such report”. Section 110 (3) (b) of the Children’s Act 38 of 2005 provides that
any person (b) who makes a report in good faith is not liable to civil action on the basis of

the report.
47 S v Engelbrecht 2005 (2) SACR 41 (W) 146 — 147.
48 Singo D Coercive and controlling behaviour in the Domestic Violence Act (2023) 140

SALJ 763 at 776.
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While the definition of ‘domestic violence’ or specific definitions such as ‘coercive
behaviour’ or ‘controlling behaviour’ in the Domestic Violence Act could be cross-referred
to in this Bill, Singo questions how these concepts have been defined and argues that
the concepts of coercive and controlling behaviour, both independently defined in the
Domestic Violence Act, are inseparable concepts aimed at coercive control and depriving
the affected person of their autonomy.*° Singo additionally argues that the definitions of
“intimidation” and “coercive behaviour”’ are similarly conflated as they address “two
admittedly related but ultimately distinct forms of abusive behaviour”.5° However, Singo
concludes that although the definitions may be vague and possibly ambiguous they
would be considered constitutional, and while understanding that judicial interpretation
may lend further clarity, the definitions may benefit from a refinement in wording, such
as combining the concepts of coercive and controlling behaviour into one definition and
renaming it ‘coercive control’.>* The SALRC is mindful that there might be better ways of
defining concepts and that these definitions may develop or be changed over time.>?
However, the SALRC is of the view that to determine whether a party, by virtue of
engaging in a dispute resolution process, is or will be put at risk and whether they will be
able to negotiate a fair agreement, the concepts as worded in the Domestic Violence Act
seem to serve the purpose at hand. It is to be noted that, with reference to the proposed
definition of ‘family’, the Bill is potentially applicable to a wider range of persons than that
defined in the Domestic Violence Act and the determination of risk is broader than
determining the presence of coercion or violence between the two parties engaging in
the mediation. The assessment would include the proclivity of the party to such behaviour
towards “any other party”. This would arguably include children, relatives, and former or
new partners. For these reasons, the SALRC recommends that the definition of
‘domestic violence’ in that Act should be used to interpret what constitutes a coercive or
violent relationship. For stylistic and interpretational purposes the SALRC propose that
the word “violence” should be substituted for “abuse”. The Domestic Violence Act

separately defines “economic abuse”, “emotional, verbal and psychological abuse”;

49 Singo D Coercive and controlling behaviour in the Domestic Violence Act (2023) 140
SALJ 763 at 773.
50 Singo D Coercive and controlling behaviour in the Domestic Violence Act (2023) 140

SALJ 763 at 785.

51 Singo D Coercive and controlling behaviour in the Domestic Violence Act (2023) 140
SALJ 763 at 792.

52 Internationally the concept of “coercive control” has an overarching concept has gained
traction. See Brandt S The impact of domestic violence and coercive control on children:
applying evidence-based assessments of children to ‘the grave risk exception’ Hague
Domestic Violence Forum Expert Paper #3 undated.
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“physical abuse” and “sexual abuse”.>® The view is held that the presence of any of these
forms of abuse as opposed to violence, which could be interpreted as physical violence,
would equally impact the risk of the affected party and the ability to negotiate a fair
agreement. As the definition would be best placed in the section housing definitions it
does not support the inclusion of an additional sub-paragraph in this clause to define a

coercive or abusive relationship.

2.36 The SALRC is mindful that the use of mediation in disputes where gender-based
violence, including domestic violence, is or has been present is a topic which requires
particular attention. The SALRC has taken note of the Circular published by the
Department of Justice and Constitutional Development (DoJ&CD) in which it directs its
court administration to desist from utilising mediation services in domestic violence cases
in the implementation of the Domestic Violence Act,>* and the debate this has given rise
to recently. Greyvenstein in his presentation to the Annual SAAM Conference on 29
August 2024% acknowledges that while mediation may recognise the particular
circumstances, and need for the safety and well-being of victims through a less
adversarial process, it may not keep victims safe, address the power imbalances at play,
nor hold the abusive parties accountable.>® Presumably with reference to domestic
violence behaviour which constitutes a crime, he concludes that “mediation is not a viable
solution for such severe issues”.®” He suggests that restorative justice, i.e. a process
aimed at behaviour change whereby the abuser takes full responsibility for their actions
may be the only viable approach in certain cases.®® This approach would flow from
engaging the criminal justice system.>® Greyvenstein, however, does not preclude all

family law disputes where there is an element of domestic violence present from

53 Section 1 of the Domestic Violence Act.

54 Department of Justice and Constitutional Development Circular 3 of 2024 Directive to
Court Administration to desist from utilising mediation services in domestic violence cases
in the implementation of the Domestic Violence Act, 1998 (Act 116 of 1998) 22 January
2024.

55 Greyvenstein L Chairperson of Social Justice Association of ADR Practitioners (SJA)
‘Mediation of Domestic Violence Matters” Annual SAAM Conference 29 August 2024.

56 This caution is similarly expressed by Olson KB Post-Grillo: New Family Mediation

Protection and Revised Dangers Discussions in Dispute Resolution edited by Hinshaw
A, Schneider AK, Cole SR Oxford University Press, 2021 169

57 Page 12 of Greyvenstein’s presentation.

58 Page 12 of Greyvenstein’s presentation.

59 Greyvenstein L Femicide and GBV crimes are unsuitable for mediation: What about other

family disputes with detected GBV Servamus August 2024 73.
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mediation. He supports specialised training and rigorous screening processes including
the need for the National Accreditation Board for Family Mediators (NABFAM) to
establish an ethical code, clear guidelines, and minimum standards to ensure that
mediation is conducted professionally and with care.®® Sheena St Clair Jonker of the
ADR Network further expresses the view that ADR processes to address domestic
violence may be considered subject to practical protective measures, reparative
measures and accountability for perpetrators by agreement being engaged.® The aim is
to bring about therapeutic justice. Practical measures suggested include not having the
parties in the same room and the use of shuttle mediation. While considering the above,
the SALRC has also been cognisant of the CEDAW General recommendation No.35 on

gender-based violence against women,%?which provides as follows:

Ensure that gender-based violence against women is not mandatorily referred to
alternative dispute resolution procedures, including mediation and conciliation.®®

The CEDAW General Recommendation provides that ADR should only be engaged
where the process is strictly regulated and only allowed subject to a risk evaluation by a
specialised team who are of the view that the victim or survivor is engaging in the process
freely and with informed consent and that there are no indicators of further risks to the
victim or survivor or their family members. It is expected that these processes will be
conducted by specially trained professionals who are equipped to ensure adequate
protection of the rights of women and children. The considered view of the SALRC is that
while there may be an overlap, a distinction should be made between the mediation of
matters of domestic violence where a victim is denied access to civil or criminal remedies
including being prevented from applying for a protection order in terms of the Domestic
Violence Act, and family law disputes which may include a context of non-criminalised
behaviour resorting under the definition of “domestic violence” as broadly defined in the

Domestic Violence Act.®* In light of the object of the draft Bill included in this report,

60 This approach is supported by Olson KB Post-Grillo: New Family Mediation Protection

and Revised Dangers Discussions in Dispute Resolution edited by Hinshaw A, Schneider
AK, Cole SR Oxford University Press, 2021 169

61 St Clair Jonker S Mediation in Domestic Violence Matters Linked In available at

https://www.linkedin.com/posts/felicity-quest-786673165 mediation-in-domestic-
violence-matters-activiey-7158113171805798401-OwCx.

62 United Nations Convention on the Elimination of All Forms of Violence Against Women
General Recommendation No.35 (July 2017) para 32(b).
63 Paragraph 32(b) of CEDAW General Recommendation No.35.

64 Section 1 of the Domestic Violence Act.


https://www.linkedin.com/posts/felicity-guest-786673165_mediation-in-domestic-violence-matters-activiey-7158113171805798401-OwCx
https://www.linkedin.com/posts/felicity-guest-786673165_mediation-in-domestic-violence-matters-activiey-7158113171805798401-OwCx
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namely to provide for ADR in family law matters, the SALRC endorses the CEDAW
Committee’s view that prescribed ADR processes should not be a barrier to women
accessing justice. For this reason, the SALRC confirms the stance it took in the
discussion paper that mediation should be available but not mandatory under these
circumstances. The autonomy of parties who may have been subjected to domestic
violence to engage in mediation of family law disputes should be recognised. The primary
aim is not the mediation of domestic violence, which is clearly not provided for in the
Domestic Violence Act. The view is held that after a risk assessment in a family law
dispute, some matters may be suitable for mediation and others might not be. A case-
by-case approach would need to be followed and obtaining a protection order is to be
preferred.®® The application of therapeutic justice through the use of mediation may result
in an understanding of the deleterious impact of conflict in families on the parties and
their children and may spotlight the benefit of applying conflict resolution tools. This
outcome is rarely possible when parties are forced to engage in protracted litigation
without the option of using ADR mechanisms.®® The SALRC has considered the duty of
the police to ensure safety during mediation. It is of the view that in these circumstances
there should be no mediation. Even though there is a school of thought that believes that
mediation may take place, the SALRC recommends that a cautious approach should be
taken. The SALRC is mindful that the definition of ‘domestic violence’ is very broad,
traversing behaviour not considered criminal to behaviour which is severe and capable
of being prosecuted criminally. In certain matters, the conflict or dispute could be
mediated if the exception provided for in clause 6(3) is applied. It is further of the view
that in domestic violence matters there should already be a protection order in place and

if not, the parties should be provided with an opportunity to obtain a protection order

65 This approach is endorsed by Olson KB Post-Grillo: New Family Mediation Protection
and Revised Dangers Discussions in Dispute Resolution edited by Hinshaw A, Schneider
AK, Cole SR Oxford University Press, 2021 169. However the matter of K.J.G v J.T.G
(A85.2024)[2024] ZAGPPHC 913 6 September 2024 illustrates the need for a case by
case risk assessment. While the complication of reciprocal allegations of domestic
violence has given rise to a trend in Johannesburg and Randburg courts to refer family
disputes with alleged domestic violence straight to trial, balancing the circumstances of
each matter remains important. See Courtenay M “The Great Case Law Update” Clarks
Attorneys 11t Annual Johannesburg Family Law Conference 31 October 2024.

66 Matters illustrating the benefit of mediation are SDL v SJ before the High Court of South
Africa Gauteng Division, Johannesburg dated 2 August 2024 77; and the introductory
remarks in Denver Wesley Damons v lvana Laurielle Lee and Herschel Girls School
heard in the High Court of South Africa, Western Cape Division, Cape Town on 20 August
2024 (Case N0:16939/2024) which quote Prof Weston that mediation may achieve “a
more satisfying, durable, and efficient resolution of disputes” and in para [15] where the
court holds that “[M]ediation is a tool, and if used effectively yields potential results”.
Judge Parker in holding that mediation promotes restorative justice however warned that
the use of court-annexed mediation should be utilised more effectively [16].
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before engaging in a dispute resolution process. The SALRC recommends that a

provision for this should be added to clause 6(3).

2.37 The SALRC considers online mediation and the need for intermediaries.
Although it is of the view that a dispute resolution process may not be appropriate under
these circumstances, it concedes that if risks are addressed and safety measures have
been put in place, it may still be engaged in. The SALRC is mindful that there may still
be intimidation. It considers that an insertion after clause 17(4) may be considered if
domestic violence is present and the mediator feels that the matter may continue. It is
further of the view that providing for support persons may be allowed depending on the
circumstances, but that these support persons are not to be allowed to be part of the

discussions.

2.38 The SALRC agrees that a dispute resolution professional, who makes a report in
compliance with a legislative injunction such as is contained in section 110 of the
Children’s Act, should not be criminally liable and that this should also be added to the
clause under subclause 6(3).

Voice of the child

2.39 The Office of the Family Advocate in its broader comment expressed the view
that the proposals in the draft Bill do not make provision for child focussed ADR
processes and that there would seem to be a lack of harmonisation between the aim of
the Children’s Act contained in sections 6(5), 7, 9 and 10, section 28 of the Constitution
and the draft Bill in terms of child participation, decisions impacting on the child and the
children’s best interests.®” Nevertheless, the importance of including the voice of the child
in family dispute resolution proceedings as a general principle was endorsed by a
number of respondents, including the Office of the Family Advocate.®® The view was

expressed that child participation in these proceedings should be done in an age-

67 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

68 Pat Mkhize —Mandulo Foundation; Commission for Gender Equality; Natalie Ruiters, La
Poppie Mediations; Adv Petunia Seabi-Mathope, Chief Family Advocate & Central
Authority for RSA: International Child Abduction, Department of Justice and
Constitutional Development; Office of the Family Advocate Western Cape; Zenobia du
Toit, Miller du Toit Cloete Inc.
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appropriate manner taking into consideration the age, stage of development, maturity
and culture of the child by a suitably qualified person who has such experience. Further,
there should be regulations guiding and not limiting the terms of how this process should
take place.® The view was also proffered that it should not be assumed that all attorneys,
judicial officers and mental health experts have the requisite skill and experience to do
child-focused mediation and ADR.”® The suggestion is made that provision should be
made in legislation or the regulations on how children should be included in any process
impacting on them; the ADR practitioner's appropriate skills, years of appropriate
experience in family law, more specifically children’s rights and qualifications should be
set out; proven insight and experience in dealing with different cultures, religions and
race groups; the appropriate stage at which children can participate and how
participation will take place; that the presiding officer be it in the judiciary, arbitrator or
any decision maker in the ADR process should have the skills and specific experience
relating to family law and children’s rights.”* In a similar vein, Zenobia du Toit, of Miller
du Toit Cloete Inc. is of the view that mediators should be trained to facilitate the voice
of the child and that this should be dealt with in terms of the Children’s Act. It comments
that importantly the mediation certificate issued by the mediator should reflect that the
mediator has heard the voice of the child.

2.40 The Office of the Family Advocate suggests that monitoring mechanisms to
assess the best interests of the child and how this should be implemented should be
included in legislation.”? It explains that in terms of the current position in litigation
matters, the Mediation and Certain Divorce Matters Act 24 of 1987 and the Children’s
Act 38 of 2005 makes provision for the Office of the Family Advocate to make
recommendations on the best interests of children either by way of an enquiry, through

mediation, interrogation of pleadings and settlement agreements, submission of

69 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

70 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

e Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

72 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.
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memaoranda to court, submissions of reports to court, in trials, opposed and unopposed
motions, or engaging in pre-trial conferences. It submits that in this way a child’s best
interests are interrogated before a decision is made on the related matter.” It further
explains that in non-litigation matters the Office of the Family Advocate may conclude,
interrogate and or register parenting plans and parental responsibilities and rights
agreements once satisfied that the agreement serves the best interest of the child
involved.” Furthermore, in litigation matters, it may also interrogate the summons and
consent papers and make comments or request that an enquiry is conducted,
alternatively ratify the summons or consent paper should it be in the best interests of the
minor child’s best interests. The Office of the Family Advocates proposes that provision
for similar safeguards be made.” It further proposes that the existing role that the Office
of the Family Advocate should be extended to any legislation which relates to children in
family law within the ADR landscape. This would require that all agreements and or
directives emanating from all ADR practitioners in family law matters before they are
made an order by way of court or arbitration or a binding directive should be sent to the
Office of the Family Advocate for interrogation.”® This it argues is to ensure constitutional
consistency for all children in family law matters and or ADR or arbitration and that they
are afforded the same benefits impacting on them as is the case for children in civil
matters and in terms of the Children’s Act. The Office of the Family Advocate cautions
that the issue of capacitation of the Office of the Family Advocate should not be used as
the sole argument militating against its involvement in matters impacting on children as
the state has a duty to provide services even under difficult circumstances. It refers to S
v M which refers to S v Jaipal 2005(4)SA 581 (CC); 2005(5)BCLR 423 (CC); 2005 (1)
SACR 215 (CC) at paras 55-6 in which this Court states:

“. .. Furthermore, all those concerned with and involved in the administration of
justice — including administrative officials, judges, magistrates, assessors and

73 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

e Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

75 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

76 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.
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prosecutors — must purposefully take all reasonable steps to ensure maximum
compliance with constitutional obligations, even under difficult circumstances.”’’

2.41 The Office of the Family Advocate emphasises that its office is the only existing
multi-disciplinary unit that is free to the public (legal and mental health with a child

focussed lens is available and accessible to all).”®

2.42 With regard to the framing of clause 7 the Mandulo Foundation suggests that the
word “actively” in respect of active facilitation of the involvement of children in the process
should be deleted, as the participation of a child in the family dispute would depend on
the age of a child. Lesley Blake Attorneys in turn suggests that the following words should
be added to the end of the sentence: “save that no child shall be called upon to participate

in the proceedings of the maintenance court, including mediation in such proceedings”.

2.43 While welcoming this general principle, La Poppie Mediations points out that in
its experience the voice of the child is seldom, if ever, heard in maintenance courts and
domestic violence courts. It points out that in most cases of section 33 (Children’s Act 38
of 2005) parenting plans some of the older children are never invited to participate in
matters affecting them. This is in spite of the fact that children who are aged 12 or older
are allowed in terms of the Children’s Act 38 of 2005 to participate in matters pertaining
to care and access.” The view is held that if more young children are allowed to express
how they feel about care and access arrangements, the more success will be attained in
the mediation process. It is recommended that where children are of the maturity to
participate in proceedings the presiding officer or commissioner of children’s court

enquiries (magistrate) be actively encouraged to hear the voice of the child.

2.44 The Commission for Gender Equality points out that the majority of people who
are unable to access justice in South Africa are marginalised. Additionally, culture and

customs in rural areas (which predominately discriminate against women and children)

m Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

8 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

79 Section 10. Child participation “Every child that is of such an age, maturity and stage of
development as to be able to participate in any matter concerning that child has the right
to participate in an appropriate way and views expressed by the child must be given due
consideration”.
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generally dictate how disputes are resolved. The Commission for Gender Equality
submits that Family Dispute Resolution Professionals must be able to observe these
cultural differences to resolve conflict.2° To this end, the Commission recommends that
Family Dispute Resolution Professionals must be engendered to facilitate the inclusion
of the voice of the child.

2.45 The SALRC in subscribing to section 10 of the Children’s Act and recognising the
value of the NABFAM Ethical and practice standards for obtaining the views and wishes
of the child in ADR processes 20248 agrees that the “voice of the child” should be heard
in all matters relevant to the child, subject to their maturity and other relevant factors.
Clause 7 of the draft Bill provides that children’s voices need to be obtained in all ADR
processes. This includes considering a child’s views and wishes in mediation before
divorce and in parenting coordination after divorce. The SALRC however cautions that
hearing the child’s voice should not be at the expense of the child. An assessment of the
benefits and risks of hearing the child’s actual voice will need to be made. The SALRC
is mindful that section 10 of the Children’s Act provides that children should participate
as they are able. The child might not be able to participate and will then not be heard.
The SALRC acknowledges that not every child’s actual voice needs to be heard as it
may be distressing, even if they are young adults. Section 28(1)(h) of the Constitution
remains the measure to determine if there is substantial injustice. For some children
‘being heard’ is damaging to them. It is essential to build safeguards into these processes
to protect children.

2.46 As a child specialist or representative may participate on behalf of a child (even
a very young child), the SALRC does not support removing the word “actively”. The
child’s participation may still be facilitated without their direct involvement in the
proceedings. For this reason and as an endorsement of the comment by some
respondents relating to the suitability of those supporting or acting on behalf of children
in these matters, the SALRC suggests the insertion of the words “through an
independent and suitably qualified child expert.” This insertion seeks to clarify that not
all mediators are child experts and that training is needed. The SALRC has for the sake
of clarity defined a “child expert” but leaves the interpretation to the court as to who would

be suitably qualified. The SALRC notes that the practice of exposing a child to multiple

80 Endorsed by Dr Razia Nordien-Lagardien, lecturer at Nelson Mandela University.

81 NABFAM'’s ethical and practice standards for obtaining the views and wishes of the child
in mediation and other ADR processes October 2024.
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experts is often to the child’s detriment. This practice is generally not in the best interest
of the child; may even be to the child’s detriment; and result in parties incurring significant
costs. In keeping with BMGS v MSB and others “in every matter where the rights of a
child are at stake, the interests of the child take preference over the interests of the
parents”.82 A wider definiton may protect children from being exposed to multiple
experts, due to challenges being brought against the suitability of a child expert. The
view is additionally held that regulation 36 of the Children’s Act might assist with

understanding who a suitable person is.

2.47 The SALRC notes that the SALRC Project 100B, Review of the Maintenance Act
1998 in addition to recommending that mediation should be incorporated into the
Maintenance Act with a view to the speedy resolution of maintenance matters,
recommends for the inclusion of the voice of the child in its draft amendments to the
Maintenance Amendment Act. This has been done to facilitate the participation of

children in maintenance court proceedings.

2.48 The SALRC recommends that the general principles contained in Chapter two of
the draft Bill, as amended, should read as follows:

CHAPTER 2
GENERAL PRINCIPLES

Standards of professional responsibility and mandatory reporting not affected
3. This Act does not affect—
@) the professional responsibility, obligations and standards applicable to
a legal practitioner or other licensed professional; or
(b) the obligation of a person to report abuse, neglect, abandonment or
exploitation of a child or adult under the law of the Republic.

Urgent order
4, During a dispute resolution process, a court may at any time issue an urgent
order to protect the health, safety, welfare or interest of a child or other family member.

Disclosure of information

5.(1) Except as provided by law other than this Act, a party must, during the dispute
resolution process, at the request of another party, make timely, full, candid and
informal disclosure of information related to the family law matter without formal
discovery.

(2) A party must promptly update previously disclosed information that has
materially changed.

3) Failure of a party to comply with subsection (1) has the effect that a negative
inference may be drawn about that party’s bona fides, and in the event of any

82 BMGS v MSB and others [6].
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subsequent court proceedings a punitive cost order may be made at the discretion of
the court.

Coercive or abusive relationship
6.(1) A family dispute resolution professional consulted by a party to a family law
dispute must, as a first step, make reasonable enquiries whether any of parties has
been involved in a coercive or abusive relationship with any other party.
(2) Throughout a dispute resolution process, the relevant family dispute resolution
professional must reasonably and continuously assess whether any of the parties to
the dispute resolution has been involved in a coercive or abusive relationship with any
other party.
3) If a family dispute resolution professional reasonably believes that any of the
parties to the family dispute has been involved in a coercive or abusive relationship
with any other party, the family dispute resolution professional may not begin with or
continue with the dispute resolution process unless—
@) the relevant party has been informed of the relief available in terms of
the Domestic Violence Act, 1998 (Act N0.116 of 1998);
(b) where applicable, any obligation to report domestic violence in terms of
sections 2A or 2B of the Domestic Violence Act, 1998 (Act N0.116 of
1998) has been complied with;
(c) the relevant party has been given the opportunity of applying for and
obtaining an interim protection order in terms of the Domestic Violence
Act, 1998 (Act N0.116 of 1998) or has indicated that they do not elect
to do so;
(d) the potentially vulnerable prospective party requests the
commencement or continuation of the process; and
(e) a risk assessment has been done by the family dispute resolution
professional; and
() the family dispute resolution professional reasonably believes that the
safety of the potentially vulnerable party can be adequately protected
during the process.
(4) A family dispute resolution professional’s failure to protect a party in terms of
this section does not allow a private cause of action against the dispute resolution
professional.
(5) A family dispute resolution professional who makes a report referred to in sub-
clause (3)(b) in good faith, is not liable to civil, criminal or disciplinary action on the
basis of the report, despite any law, policy or code of conduct prohibiting the disclosure
of personal information.

Voice of the child

7. During all dispute resolution processes, child participation in family law
disputes involving children should be actively facilitated in accordance with the
provisions of the Children’s Act, 2005, through an independent and suitably qualified
child expert.

The relevant definition of “child expert” is included in clause 1 as follows:

“child expert” for the purpose of clause 7 means a person who has the requisite
knowledge and skillset including —

(@) child-friendly interviewing skills;

(b) an understanding of education and schooling in terms of the educational needs
of a child;

(©) a basic awareness of common psychiatric and psychological disorders that
affect children and their learning;
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(d) knowledge and awareness of parental alienation, and the indicators thereof;

(e) thorough knowledge of child development at a cognitive, linguistic and
psychosocial level;

() an understanding of the various contexts and systems within which the child
develops; and

(9) current knowledge of research and development in the areas of child
participation in divorce, family mediation, parenting plans, and legal aspects
relevant to divorce.

In respect of comment received on clause 6 the following definition is added to the
clause 1:

“coercive or abusive relationship” includes behaviour defined as ‘domestic
violence’ in section 1 of the Domestic Violence Act 116 of 1998;

D Summary of proposals contained in the discussion
paper relevant to Chapter 3 of the draft Bill on
Information and Education

2.49 The discussion paper posed a number of questions to determine the need for
and extent of information and education programmes prior to engaging in litigation to
resolve family disputes. A summary of the questions posed will be discussed below

followed by relevant submissions received.

Should attendance of information and education programmes prior to engaging in
mediation or litigation be compulsory for all parties seeking to resolve family law
disputes?

2.50 In the discussion paper the Commission questions whether attendance of
information and education programmes prior to engaging in mediation or litigation should
be compulsory for all parties seeking to resolve family law disputes.®® The preliminary
conclusion is drawn that mandatory information programmes are justified in light of the
evidence which shows that early intervention is “sufficiently effective in reducing conflict

and expediting resolution”.8*

83 SALRC Discussion Paper (2019) 48.
84 SALRC Discussion Paper (2019) 52.
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2.51 Respondents are in support of mandatory information programmes.® The Sunni
Ulama Council Gauteng is, however, of the view that information and education should
take place at a needs level.2® Where a solution is found at the mediation phase there
would be no need for further information or education on arbitration or court process. It
states that religious and traditional leaders who are normally the first port of call when
families are engaged in disputes, have a key role to play. Furthermore, the weight of the
process should be focussed at the therapeutic stage i.e. where elders, parents, or
religious leaders are engaged to resolve the dispute informally. In its view, to
acknowledge diversity, education and training should be given to and facilitated by
religious or traditional leaders. Dr Astrid Martalas submits that finding therapeutic
outcomes to family law disputes aligns well with sections 4(a) and 69(b) of the Children’s

Act and therefore it might be appropriate to refer to this in the draft Bill

2.52 The Sunni Ulama Council, Gauteng suggests that information should be shared
at various points in the process. It identifies the following five steps in the process,
namely entry-level, where the disputant refers the matter for mediation; administration
level, where certain basic documentation takes place; the pre-mediation level; the
mediation level; and the outcome phase. The Islamic Forum Azaadville, proposes a
different flow within the system, namely (a) registration of all disputes at a court and a
register which shows which process will be followed, e.g. therapeutic or adversarial —
there will only be two options, either mediation or litigation; (b) where successful the
outcome of the mediation process will be sent for entry into the court register; (c) where
mediation fails the court will be advised and there will be an entry on the register
indicating the option to engage in arbitration, collaborative dispute resolution or litigation;
(d) the outcome of the next step will be sent to the court for entry in the register; (e) any
review (limited to structure and process and not fact) will be sent for entry in the register;
and (f) the family parenting coordination must be removed as a separate process and be
incorporated within the other methods of FDR. The view is held that the Office of the
Family Advocate will play an important role in the oversight of the “best interests of

children” with possible additional powers.

2.53 The Islamic Forum Azaadville submits that the difference between information

and education as opposed to counselling has not been clarified. It further submits that

85 Sunni Ulama Council, Gauteng; Islamic Forum Azaadville; Dr Astrid Martalas; Black
Lawyers Association, Limpopo Branch; Endorsed by Dr Razia Nordien-Lagardien,
lecturer at Nelson Mandela University.

86 This view is endorsed by the Islamic Forum Azaadville.
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counselling assists with the resolution of disputes and in turn access to justice and that

this needs to be catered for.

2.54 The Office of the Family Advocate submits that its office provides parent
education in the form of information sessions, is child-focused and utilises its impartial
multi-disciplinary team when necessary.®” The Black Lawyers Association, Limpopo
Branch is however of the view that requiring parties to attend a mandatory parent
information or education programme at the Office of the Family Advocate will result in a
bigger bottleneck at this office. It states that the current backlog of parenting plans
already points to a need for the Office of the Family Advocate to be adequately

capacitated.

How should information and education programmes be constituted?

255 In arriving at a proposal that engaging with information and education
programmes should be compulsory over a plethora of platforms or in person, the
Commission emphasises that these programmes would need to be adapted to recognise
a client’s culture and language, with particular recognition being given to the South

African context and African values.®®

2.56 The Sunni Ulama Council, Gauteng, supports the SALRC’s view that information,
education and referral information be made available on widely used platforms.8® The
Black Lawyers Association, Limpopo Branch however emphasises that this information
and these programmes should be accessible to all including the poorest of the poor, the
illiterate and those living in rural areas. They should also be designed in a manner that
will not frustrate access by the parties to the proceedings. It recommends that costs must

be kept to a minimum.

2.57 La Poppie Mediations recommends that the “information and education
programmes” means a programme developed in accordance with this Act to provide
relevant information and education to the parties involved in a family dispute. It suggests
that these programmes should include specifics of the statutory legislation that places a

compulsory duty to report on professionals.

87 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

88 SALRC Discussion Paper (2019) 69.

89 Endorsed by Islamic Forum Azaadville.
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2.58 On a practical note the Black Lawyers Association, Limpopo Branch submits that
an inability to use technology and access to data may be a barrier to accessing this
information and the associated programmes. It suggests that equipment and a person to
operate said equipment could rotate from community to community in addition to
dedicated equipment being placed at courts for such information and education
programmes. It further emphasises that maintenance disputes must be treated as urgent
in that the parties should be able to approach the courts without going through the
education and mediation process. If information and education is required the domestic
violence court may be approached for urgent monetary relief in terms of the Domestic
Violence Act and the officials should be made aware and educated on the

implementation of such.

Who should manage and coordinate the information and education programmes
and where should they be conducted?

2.59 The preliminary finding in the issue paper was that information and education
programmes should be implemented uniformly across the country under the auspices of
the Office of Family Advocate. However, in recognition of the capacity constraints
experienced by the aforementioned office, it was proposed in the discussion paper that
the presentation of the programme could be outsourced to NGOs and the like.®®

2.60 The Office of the Family Advocate however submits that capacity and resource
constraints should not be regarded as the sole reason for exclusion in this regard. It
comments that although the same team who assesses the child at the Office of the
Family Advocate may do the assessment, this impediment could be addressed through
processes that do not generate costs for the beneficiaries of mediation and remain true
to the participation of children.®! It suggests that policies, processes and structures to
accommodate policies and processes that support families should be harnessed to
enhance the Office of the Family Advocate and all other government structures and
state-funded bodies in addressing ADR processes which are in turn relevant, child

focussed and at no cost to its beneficiaries.

90 SALRC Discussion Paper (2019) 70 — 71,

91 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.
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2.61 Finally, while the Office of the Family Advocate recognises the role that private
practitioners have to play, it reasons that their role needs to be evaluated against the use
of this process in a manner which is “opportunistic, with poor regard to beneficiaries of
the service and especially children.” It is of the view that ADR practices by private
practitioners do not incorporate child-focused participation in mediation, which the Office

of the Family Advocate does.%

2.62 The view was submitted that using traditional leaders as a point of entry would
be beneficial considering that the traditional house is the first institution approached
when there are family law disputes.®®* However, according to the Black Lawyers
Association, Limpopo Branch, the problem with traditional leaders mediating and
educating is that most of them still hold the traditional belief that women are perpetual
minors and consequently they are not normally afforded an opportunity to state their
case. It is of the view that constant training and monitoring of tribal houses will be
beneficial to the parties.®* For this reason, it is suggested that a qualified mediator in
terms of the definition needs to be placed in such institutions to ensure fair processes.®
Furthermore, mediators should be accredited even though they might be coming from
different spheres.

2.63 The Black Lawyers Association, Limpopo Branch cautions against using self-help
access to information and education as this option has not yielded positive results in
South Africa.

2.64 According to Lourens Grové of the University of Pretoria Law Clinic, university
law clinics may be very well positioned to assist on multiple levels that go beyond simply
the delivery of ADR services. He is mindful of the need to separate those conducting
mediation from those engaged in subsequent litigation. He submits that trained senior
students would be able to co-mediate with experienced mediators and in such a way a
culture of ADR with the necessary skills, expertise and experience would be exported
into the legal community and society at large. Lourens Grové further points out that with

regard to the implementation of information and education programmes university-based

92 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

93 Black Lawyers Association Limpopo Branch.
94 Endorsed by Dr Razia Nordien-Lagardien (Lecturer at Nelson Mandela University).

95 Black Lawyers Association Limpopo Branch.
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law clinics can also play an important role in training and assessment, drawing on their
own practical experience with the law as well as the expert knowledge in various fields
and particularly in education and assessment found in not only the clinics themselves
but the universities that they are attached to. He submits that one law clinic in South
Africa, for example, has a well-established and experienced research and short courses
section that focuses specifically on such. The money generated through such training

and assessment is in turn used to fund the legal aid activities of the clinic.

Funding of information and education programme

2.65 In the discussion paper the SALRC argues that Chapter 8 of the Children’s Act
38 of 2005 provides for early intervention and development programmes and that this
provides a baseline for further development of these programmes. In light of this
argument, the SALRC endorses the proposal that mandatory information and education
programmes should be funded by the State, augmented by nominal fees being charged

to those who do not meet the indigence test.%

2.66 The Sunni Ulama Council Gauteng agrees that mediation and arbitration should
be made accessible to the marginalised majority. It submits that if costs are not lowered,
people will be denied justice.®”

Should mandatory information and education programmes be legislated?

2.67 After considering the existing legislative framework and the appropriateness of
amending the Children’s Act to include information and education programmes, the
SALRC opted for the inclusion of such programmes in its draft Bill. The proposed Chapter
3 of the draft Bill contains provisions which provide for the reception at an entry point
(clause 8); the minimum standards for the information and education programme (clause
9); the content of the information and education programme (clause 10); the format of
the programme (clause 11); the availability, administration and implementation of the
programme at all entry points (clause 12); the applicability of the programme to various
family configurations (clause 13); the furnishing of a certificate of attendance (clause 14);
and the effect of non-compliance (clause 15). Two definitions, namely that of ‘entry point’

and ‘family dispute resolution professional’ are foundational to the dispute resolution

96 SALRC Issue paper (2015) 31 confirmed in SALRC Discussion Paper (2015) 74 — 75.

97 Endorsed by the Black Lawyers Association, Limpopo Branch.
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process.®® The comments received on these draft clauses, the SALRC'’s consideration

thereof and the final draft recommendations will follow:

Reception at entry point

2.68 Providing information and education on the information and education
programme at a reception or entry point is welcomed.®® Ms Nicolle Kopping-Pavars
observes that the proposed information and education process is very similar to the
Mandatory Information Program (MIP program) that is used in Ontario, Canada. She
explains that the MIP session is something that both applicants and respondents must
attend before any further steps may be taken in their divorce application. Once a divorce
application is filed, each party needs to attend the program which is set out in two
sessions (Tuesday evenings for Applicants and Thursday evenings for Respondents).
The first session deals with property and support issues and the second session deals
with child-related issues and the emotional and psychological aspects of divorce and
separation). Depending on the issues at hand a participant may only have to attend
session one or both sessions. The attendance certificate is signed by the presenters at
the end of the session, and it is then filed with the court and the next steps in the process
may commence. Ms Kopping-Pavars is of the view that this process “should be done
BEFORE proceedings are initiated in court because once the parties are in the court
system, it is hard for them to go back to the options they only learn about in the program

in a litigation-based setting.”%°

2.69 The Commission for Gender Equality recommends that there should be a
Standard Operating Procedure to regulate the referral of parties to a programme
provider. The Commission for Gender Equality suggests that an effective referral system
would be inclusive of the initiating party, receiving party; and supervising party. It explains
that for example, a referral by a Legal Aid South Africa practitioner to the Office of the
Family Advocate or social worker or any Law Clinic must be acknowledged by the
receiving party to the initiating party. This is to ensure that there is a proper record of

monitoring of referrals and that parties in coercive relationships get the required

assistance.
98 Chapter 1 of the draft BiIll.
99 Ms Nicolle Kopping-Pavars; Natalie Ruiters, La Poppie Mediations; Commission for

Gender Equality; the Black Lawyers Association of Limpopo.

100 Ms Nicolle Kopping-Pavars.
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2.70 La Poppie Mediations expresses its concern that government officials are not
adhering to policy documentation requiring them to assist members of the public,
especially domestic violence complainants and vulnerable groups, to access services. It
recommends that mediators also be considered programme providers to save time and
money for family members embroiled in a family dispute. It is of the view that requiring a
mediator to refer parties to a programme provider would waste valuable time. It notes
that a mediator would be able to determine the information needed, obtain such
information, and make the same available to family members at no additional costs. The
Islamic Forum Azaadville agrees that a determination of what information is needed
should be made. Further, this determination should be made at each point of the dispute
resolution process. This approach would recognise the needs of the parties and any
constraints regarding capacity at the point of entry. It further comments that there should
also be minimum standards which are generic enough to provide sufficient knowledge
on all processes and different approaches utilised and accepted by different segments
of the populace and not their effect but their implementation. In its view, the format must
be able to meet the challenges faced by the populace in terms of access and capacity.
In this regard, La Poppie Mediations suggests that section 11 (1) information brochures
or short videos could be played in the reception rooms of mediation offices or be made
available to family members. The Islamic Forum Azaadville observes that mandatory
(forced) attendance would lead to resistance or disinterest and that would not serve the
purpose. But if however, it becomes part of the process then it becomes effective.

2.71 Clause 8(2) of the draft Bill states that where the person consulted is not a
programme provider that they must refer a party to a family dispute to a programme
provider. The Black Lawyers Association of Limpopo enquires where a list of appointed
providers may be found and who is responsible for the appointment of providers. The
Sunni Ulama Council Gauteng comment that the dispute resolution professional may not
be appointed unless they have acquired the necessary skills to be appointed a
programme provider. While the council welcomes the “no door is the wrong door”
approach at entry points, it cautions against the same approach with programme

providers.

2.72  Atfter considering the comment received, the SALRC is of the view that this clause
should apply to both family dispute resolution professionals and persons at entry points.
As the definition of ‘family dispute resolution professional’ includes mediators, the
concern raised by La Poppie Mediations is addressed. The SALRC agrees that minimum

standards should be applied and for this reason, provision has been made under clause
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9 for the development of minimum standards. This includes the qualifications of
programme providers. With regard to the questions posed by the Black Lawyers
Association regarding the list of programme providers, the response is that the list of
appointed programme providers would be compiled after the promulgation of the ADR in
Family Matters Bill. It is of the view that this will be the task of the Department of Social
Development. However, the expert advisory committee advising the SALRC cautions
that although the Department of Social Development may provide training, it would not
be in a position to guarantee employment and appointment of providers, unless this
would form part of approved NGO’s family-oriented programs. The view is held that the
list may be kept on the data base of early intervention programs which is kept by the
Provinces. If this were the case the Department of Social Development may provide

funding through these programs.

Information and education programme

2.73  With regard to clause 9(1) the Sunni Ulama council Gauteng suggests adding the
word ‘consequences’ after the word ‘effect’ so that it reads ‘about the effect and
consequences of a family dispute’. It further suggests that sub-paragraphs ‘(h) the
processes available’ and ‘(i) the support services available during and after the process’
be added to clause 9(2) to be included in the minimum standards. The view was further
expressed that it would be beneficial if the proposed programme were required to be
sent to the interested parties, for example, legal practitioners, children’s court clerks,
social workers and so on, for comments and suggestions before it is sent to the Chief
Justice. The Office of the Family Advocate submits that co-parenting, family cohesion

and conflict resolution skills should inform this process as well.1%

2.74 Dr George Fordham Wara'®? submits that there is a lack of knowledge on the
identity of leaders, chiefs, elders and other neutrals who typically handle these family law
disputes, their qualifications and training, their funding, timelines and procedural rules
involved, enforcement mechanisms etc. He is of the view that a lack of information may
have led to a progressive omission of these practices from the integrated family justice
system. He supports information sharing and the inclusion of traditional dispute

resolution practices in family matters.

101 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

102 Dr. George Fordham Wara, Post-doctoral fellow, University of the Free State, Free State
Centre for Human Rights.
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2.75 After consideration of the comment the SALRC is of the view that the addition of
the words “and consequences” would not expand on the understanding of this sub-
paragraph as it is a synonym of the word “effect”. In its opinion the reference to “the
processes available” is vague. It, however, supports the inclusion of the sub-paragraph
regarding the support services available. It is agreed that co-parenting, family cohesion
and conflict resolution skills should inform this process, but finds that it is unnecessary
to list these skills in this clause as it relates to the programme and not the skills of the
provider. It further supports developing the programme through broad consultation but is
of the view that it may lead to unintended consequences to be prescriptive in this regard.
If finally suggests the insertion of the word “Office of the” before the words “Chief Justice”

in clause 9(3).

Content of information and education programme
2.76 Lesley Blake Attorneys submits that sub-clause10(1)(b)(iii) which provides for the

inclusion of instruction on

“the importance of recognising the welfare, wishes and feelings of children;”
in the information and education programme, should be replaced by the words:

“the needs; and psychological and physical requirements of care of children at
the age of the minor children in the dispute”.

Furthermore, that the following item should be added:

(X) how maintenance of minor children is calculated in law and the minimum costs
to be expected to be taken into account in calculating the maintenance of minor
children.®

2.77 The Black Lawyers Association, Limpopo expresses its concern that requiring
parents to attend parent information and education programmes at the Office of the
Family Advocate will increase the workload and result in further delays. It suggests that
this office be capacitated to deal with attendance of this programme prior to the granting

of a court order.

2.78 With regard to sub-clause 10(1) (a)(v) to (vii) which provides for:

“(v)  the conditions for obtaining legal aid and where the parties can get
appropriate  legal advice;
(vi) referral to other non-legal service providers or agencies;

103 Lesley Blake Attorneys.
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(vii)  the legal process of divorce or separation and the responsibilities and
rights of parties in all circumstances;”
the Black Lawyers Association, Limpopo suggests that Legal Aid South Africa should be
consulted when considering the conditions for obtaining legal aid to ensure
understanding. It reasons that non-legal service providers and agencies should be
consulted in case their scope of mandate is expanded. The Sunni Ulama council,

Gauteng submit that sub-clause 10(1)(b)(vii) should be amended to include:

the responsibilities and rights of parents towards each other and towards the
minor offspring and the advantages of parenting plans;

2.79 The Chief Family Advocate in turn submits that the following should be included
under clause 10(1)(b):

e The best interests of children

e The role of the ADR process and practitioners

e Co-parenting and family cohesion

¢ Rights of children to participate in proceedings

e Parental responsibilities should form part of this information and education.**

2.80 The reason for this is the extended role by the Office of the Family Advocate as
set out in the draft Bill. Additionally, co-parenting, family cohesion and conflict resolution

skills should inform this process as well.*%

2.81 Finally, a respondent suggests that the wording in clause 10(1)(a) and (b) be
grammatically amended to read as follows: “as set out in hereunder and referred to as
Part A of the programme” and “as set out in hereunder and referred to as Part B of the
programme”.’®® And that clause 10(2) should be amended to provide “....... about the

following matters set out hereunder and referred to as Part C of the programme:”%’

2.82 After consideration of the comment received, the SALRC is of the view that the

current introductory wording in the sub-clauses should be retained as it prefers a plain

104104 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

105 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

106 Sunni Ulama council Gauteng.

107 Sunni Ulama council Gauteng.



49

language approach. The SALRC regards sub-clause10(1)(b)(iii) to be aligned with the
Children’s Act and for this reason does not support a change to this sub-clause. It is of
the view that the insertion of co-parenting and related matters is unnecessary as it is
covered under sub-clauses (vii) (iii) and (iv). Further that, “family cohesion” is covered
under the welfare of the child in sub-clause (iii), (iv) and (vii). As the responsibilities and
rights of parents are covered under sub-clause (vii), the SALRC is of the view that it is
neither necessary to list or unpack all of the responsibilities and rights nor to prioritise
some rights e.g. maintenance. For this reason, the insertion of sub-clause 10(1)(b)(x) is
not supported. The SALRC does, however recommend a change in terminology in sub-
clause 10(a)(b)(vii) to “parental responsibilities and rights” instead of “responsibilities and

rights of parents”.

Format of the programme

2.83 The Sunni Ulama Council, Gauteng suggests that the words “one or more” should
precede the listing of the communication tools under clause 11(1). Other respondents to
the discussion paper suggest the inclusion of an additional paragraph “(e) group
meetings and presentations”;'% the inclusion of workshops; and that language should be

customised according to the needs of the parties and be age-appropriate for children.®®

2.84 The SALRC agrees that the format of the programme should be an open-ended
list. It is of the view that the wording of section 213 of the Children’s Act i.e. “any of the
following” would better capture the intention behind the proposed insertion of the words
“one or more”. It therefore recommends the insertion “any of the following”. The SALRC
supports the inclusion of “group meetings and presentations” and is of the view that this

description is wide enough to include workshops without naming it as such.

Availability, administration and implementation of programme

2.85 In a general comment La Poppie Mediations welcomes the proposed Bill and
finds it to be progressive and a step in the right direction in understanding the plight of
vulnerable women engaged in family law disputes and in better regulating the
fragmented legal system that results in unequal treatment in the court system. She notes

that women are often frustrated when seeking to obtain relief by way of an immediate

108 Lesley Blake Attorneys.
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interim order in terms of section 10(6) of the Maintenance Act or interim financial relief in
terms of Rule 43 or Rule 58, or an interim protection order in terms of the Domestic
Violence Act. She further flags the non-compliance by the state in giving effect to
regulations, policy documents and circulars. She is of the view that they have no value if
not enforced and that information and education of the general population is necessary
for them to access services in family courts that they are entitled to. La Poppie Mediations
however cautions against haphazard awareness-raising campaigns of rights and
obligations during the 16 days of activism. She informs the SALRC that there are free of
charge services rendered at some service points such as the Western Cape Wynberg
court which renders mediation services on a Wednesday to provide a restorative justice
approach in domestic violence and harassment matters. Furthermore, La Poppie
Mediations in collaboration with For the Sake of the Children renders other services
including the compilation of parenting plans for single and divorced parents on a
Saturday. Dr Razia Nordien-Lagardien, a lecturer at Nelson Mandela University submits
that she is involved in voluntary mediation services at the New Law Courts in Port
Elizabeth in conjunction with the Law Clinic and Nelson Mandela University. She
cautions that providing services next door to an active court is not ideal. The suggestion
is made that welcoming rooms should be made available that are conducive to

constructive discussion.

2.86 The Commission for Gender Equality echoes the sentiment that services and the
information and education programme should be accessible and implementable. It
comments that access to justice is a central theme of the United Nations Sustainable
Development Goal (SDG) 16, that is, to provide justice for all and build effective,
accountable and inclusive institutions at all levels. It emphasises that equal access to

justice should not become a tool of the rich only.

2.87 Zenobia du Toit of Miller du Toit Cloete Inc. submits that the information and
education tool is vital. It is submitted that the information be developed between the
Family Advocates and the Department of Social Justice and Development. Information
could be disseminated through a number of platforms, e.g. radio stations, courts, video
booths, WhatsApp programmes, pamphlets, structures in outlying areas such as
traditional leaders, religious and cultural organisations, doctors and health centres, and
so on. The view is held that “itis crucial that a vast roll out of information and educational
processes be put into place so that there is delivery of justice, making people aware of
their rights and choices in regard to alternative dispute resolution methods as well as in

regard to their legal rights.” Furthermore, the information should be workshopped by the
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Family Advocate’s offices with the relevant Departments, and the Family Advocate

should be resourced and equipped for this purpose.

2.88 Legal Aid SA submits that if it is not identified as a service provider of the
information and education programmes, the envisaged process can easily be
accommodated in its current programmes. Legal Aid SA comments that it will be able to
refer clients to accredited service providers and ensure that clients have the necessary
information on how to access the information and education programmes. It will also be
able to ensure that their self-help modules include all the information that is required in

terms of the standards that will be set by the Minister.

2.89 If Legal Aid SA will be required to be a service provider of the information and
education programme it states that its current resources will be wholly insufficient and it
will impact negatively on the sustainability of the organisation as it will be an unfunded
mandate. Legal Aid SA argues that it does not have the capacity to provide the
information and education programme to every person who seeks to initiate a legal
process in family law matters. Such an unfunded mandate will result in a situation where
Legal Aid SA will not have sufficient resources to deliver on its core mandate which is to
provide legal representation to persons who cannot afford their own legal representation.
It further argues that if the Minister sets standards for the electronic resources that
exceed what it currently provides through self-help modules on its website, additional
budget and resources must be allocated to Legal Aid SA to ensure that it will be able to
meet the standards for the electronic resources in the information and education
programme. Additionally, it submits that it will also not be in a position to fulfil the non-
legal knowledge requirement in terms of the standards as this does not fall within its
mandate. In its view the Office of the Family Advocate will perhaps be best suited to

provide the information and education on the nonlegal knowledge requirement.

2.90 The Commission for Gender Equality notes that both the Minister for Social
Development and the Minister of Justice and Constitutional Development must develop
minimum standards for an information and education programme. The purpose of
educational programmes is to assist prospective litigants to know their legal rights and
responsibilities as parents; and the responsibilities and rights of their children. It
recommends that the information and education programme must be gender sensitive
and take into consideration the power dynamic that is present between men and women,
LGBTIQA+ persons and the vulnerability of persons with a disability. It suggests that the

programme must consider all forms of disabilities and be offered freely by the DoJ&CD.
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291 SAAM comments that family dispute resolution professionals need to be
categorized according to their experience and training; and that the Minister or the Office
of the Chief Justice needs to confirm the status of a programme provider subject to the
recommendation by a Family Dispute Resolution Service Provider and needs to be
added to the register of Family Dispute Resolution Service Professionals held by the
relevant Office of the Chief Justice or departments. It states that this will assist the
administrative burden and provide functionality to the relevant departments. Further, in
its view, this will also enable the current member organisations to remain relevant and
further of assistance to the relevant departments having to provide solutions for the
proposed implementation. SAAM submits that family dispute resolution professionals
service providers should be approached by certified mediators to obtain guidance and
confirm compliance in accordance with the standards to be provided and that the service
providers would in turn submit applications for the approval of their members to the

relevant institutions or departments as referred to.

2.92 While some respondents emphasise that the places used to provide information
and education programmes must be easily accessible to the poor and vulnerable, others
comment that the manner in which information and education programmes are
administered and implemented should be spread over a seamless system which only
provides the information and education needed at a specific point in time.

2.93 After consideration of the comment received and having regard to section 104 of
the Children’s Act the SALRC recommends that the designation “Minister” should be
replaced with “MEC” in clause 12(1) as the concurrent functions should be considered.
It is the role of the MEC to oversee the administration. The Minister provides national
norms and standards and the MEC implements them. There are two role-players.
Although consideration was given to removing clause 12 (4), it was decided that it should
be retained as a dispute resolution professional who provides information and education
will not be considered to be acting in dual sequential roles and may therefore be a

programme provider.

2.94 The explanation by Lourens Grové of the capacity of law clinics to engage in the

implementation of the information and education programmes is noted and welcomed.
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Applicability of the programme

2.95 Lesley Blake Attorneys submits that it would place an undue burden on the
maintenance court to require the information and education program be completed by
every person attending maintenance court. It is suggested that it should be provided that
parties in a maintenance matter need not participate in the information and education
programme unless a maintenance officer determines that they should do so either before
the commencement of proceedings in terms of Section 6 of the Maintenance Act or after
the maintenance officer has commenced with proceedings in terms of section 6 of the

Maintenance Act.*1°

2.96 The Black Lawyers Association, Limpopo is of the view that completing the
information and education programme should also be compulsory for legal guardians as
there is still a high number of disputes between the legal guardian and the surviving
parent. Similarly, the Sunni Ulama Council Gauteng submits that even in matters outside

of the court process the information, education and referral should apply.

2.97 The SALRC is of the view that parties before a maintenance court should be
informed and educated accordingly. Once they have completed the programme they will
not be required to do so again.!'! It further confirms that the programme applies to all

family law disputes, which includes maintenance matters.

Certificate of attendance
2.98 No comment was received on draft clause 14 requiring a program provider to
provide each party with a certificate of attendance after completion of the program and

a list of mediators. The SALRC considers this clause uncontentious and agreed to.

Compliance

2.99 The Office of the Family Advocate submits that the consequences of non-
compliance by a dispute resolution professional to inform parties of the information and
education programme and consequences for non-compliance therewith; and non-referral

to a programme provider where needed, should be incorporated into current mediation

110 Lesley Blake Attorneys.
m See clause 13(1)(b)(ii)(cc).
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processes such as Section 21, 22 and 33 of the Children’s Act and Mediation in Certain

Divorce Matters Act.11?

2.100 Some respondents however express the concern that the non-compliance sub-
clause may have unintended consequences. Natalie Ruiters of La Poppie Mediations
submits that the refusal to participate in terms of clause 15 may both be a negative and
positive contribution to the law. She refers to the unreported judgment of Brasey AJ in
the High Court of Gauteng Local Division Brownlee v Brownlee: 2008/25274 where it
reflects that Rule 41A is recommended but not forced on parties. Consequently, a cost
order may be made by a presiding officer after hearing a matter to enquire about which
matters could have been better served by mediation. She emphasizes that the tenets of
the restorative justice model require that the model be victim centred. This means that
an unwilling participant's refusal should be investigated before a cost order is considered.
She further explains that some victims of domestic violence may refuse to participate
based on the anticipated triggering of anxiety through hearing the other party’s voice or
seeing other non-verbal gestures. The Sunni Ulama Council Gauteng argues that in
processes outside of the court process, the stringent rules found in clause 15 would
negatively affect the principle of easy access to justice. It states that the non-compliance
punitive actions will then move from the disputants who would invariably come from

disadvantaged positions to the family dispute resolution professional.

2.101 Lesley Blake Attorneys suggests the insertion of clause 15(4) be read with the
proposed insertion of clause 13(3) to provide enforceability for non-compliance when a
maintenance officer has referred parties to an information and education programme.
The suggested effect would be that the tariff of charges for legal costs applicable in the
magistrates court should become applicable to the hearing of the maintenance matter
and the court hearing the subsequent court proceedings should be entitled to make an

order for payment of legal costs, notwithstanding the provisions of the Maintenance act.

2.102 The SALRC is mindful of its recommendations contained in the Project 100B
Review of the law of maintenance. It is therefore hesitant to include provisions which

mirror provisions to be included in the Maintenance Act. The SALRC is further of the

12 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.
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view that clause 15(3) does not allow for cost orders against persons at entry points, but

may be made against family dispute resolution professionals.

E Recommendations

2.103 The revised Chapter 3 on Information and Education provides as follows:

CHAPTER 3
INFORMATION AND EDUCATION

Reception at entry point
8.(1) A person at an entry point or a family dispute resolution professional consulted
by a party to a family law dispute must inform the parties about—
@) the mandatory and non-mandatory aspects and content of the family
law information and education programme as set out in this Chapter;

and
(b) the consequences of non-participation.
2) If the person at an entry point or the dispute resolution professional has not

been appointed as a programme provider, he or she must refer the party to a
programme provider appointed in terms of section 12(3) for purposes of participating
in an information and education programme.

Information and education programme
9.(1) The Minister, in collaboration with the Cabinet member responsible for social
development, must develop—
(a) minimum standards for an information and education programme for
the purpose of educating family members about the effect of a family
dispute on adults and children, and about the manner in which such a
dispute may be resolved; and
(b) an information and education programme in accordance with the
minimum standards contemplated in paragraph (a) and in accordance
with this Act.
(2) The minimum standards developed in terms of subsection (1)(a) must
address—
@) the nature of the programme;
(b) the funding of the programme;
(© the effect of cultural diversity on the nature of the programme;
(d) the importance of acknowledging the voice of the child;
(e) arrangements for disputes in which domestic violence or child abuse
may be a factor;
) the qualifications of programme providers;
(9) the means of evaluating and maintaining the programme; and
(h) the support services available during and after the process.
3) Once the information and education programme has been developed, but prior
to implementation, it must be submitted to the Office of the Chief Justice for
consultation.

Content of information and education programme
10.(1) The information and educational programme referred to in subsection 9(1)(b)
must at @ minimum include instruction about the following matters—
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(a) as set out in Part A of the programme:

0] Ways in which family law disputes may be resolved other than

by the court;

(i) the suitability of mediation, or of any other way of resolving
disputes, such as family arbitration or collaborative family
practice, as a possible way of resolving the dispute to which the
matter concerned relates;

(iii) the nature of mandatory mediation as set out in this Act;

(iv) the availability of independent legal advice and representation
to a party;

(v) the conditions for obtaining legal aid and where the parties can
get appropriate legal advice;

(vi) referral to other non-legal service providers or agencies;

(vii)  the legal process and procedures of divorce or separation and
the responsibilities and rights of parties in all circumstances;

(viii)  the nature of financial issues that may arise as a result of
divorce or separation, and services that are available to assist
the parties; and

(ix) protective measures available in the case of violence and all
forms of abuse and how to obtain support and assistance; and

(b) as set out in Part B of the programme:

(1) The role of the Office of the Family Advocate;

(i) the emotional, psychological, physical and other short-term and
long-term effects of conflict on both children and adults;

(iii) the importance of recognising the welfare, wishes and feelings
of a child;

(iv) how the parties may acquire a better understanding of the
manner in which their child may be assisted to cope with the
breakdown of a relationship or with any other family dispute;

(V) the importance of avoiding the placing of a child in the centre of
conflict;

(vi) information for a child and their parents about separation and
divorce, and their adjustment after the separation or divorce;

(vii)  the parental responsibilities and rights of parents towards each
other and towards their child and the advantages of parenting
plans;

(viii)  the suitability of parenting coordination; and

(ix) the role of support systems.

(2) Apart from the matters referred to in subsection (1), the information and
education programme must also include instruction about the following matters set out
in Part C of the programme:
(a) The developmental and psychological needs and responses of
children;
(b) the positive parenting behaviour skills needed to build a cooperative
parallel parenting relationship; and
(© the importance of a parent taking care of themselves in order to be able
to help their child adjust.

Format of the programme
11.(1) The format of the programme must include any of the following communication
tools as prescribed:

(@) online resources;

(b) audio-visual materials;

(©) in-person lectures;

(d) literature; and
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(e) group meetings and presentations.
(2) The communication tools referred to in subsection (1) above must be provided in
a party’s home language at prescribed locations.

Availability, administration and implementation of programme
12.(1) The MEC for social development must oversee the administration, adoption and
implementation of the programme at all entry points, other than the courts, for use by
participants who are required to attend.
2) The Office of the Chief Justice must oversee the administration, adoption and
implementation of the programme in the courts, for use by participants who are
required to attend.
3) An information and education programme must be presented by a person
who—

(a) is qualified and was appointed as prescribed; and

(b) has no financial or other interest in any aspect of the family dispute

between the parties.

4) Subject to subsection (3), nothing precludes a family dispute resolution
professional from acting as a programme provider.
(5) The information and education programme must be available at the places and
times prescribed.
(6) Information as prescribed must be provided to parties (other than during an
information and education programme) in cases where mandatory participation in a
programme does not apply.

Applicability of programme
13.(1) The parties in any family law dispute that—
@) does not affect the rights or interests of a child, must participate in the
information and education programme contemplated in section
10(1)(a), as set out in Part A of the programme;
(b) affects the rights or interests of a child, must—
(1) participate in the information and education programme
contemplated in section 10(1)(a) and (b), as set out in Parts A and B of
the programme; and
(i) ensure that a child involved in the family law dispute receives
the information contemplated in in section 10(1)(b)(vi),
before any proceedings may commence, unless—
(aa) a court determines, for reasons that may include urgency
and possible harm or prejudice, that participation is not in the
best interests of the parties or the child;
(bb) a party is or will be enrolled in an education programme
that the court deems to be appropriate;
(cc) a court determines that a party has previously completed
an educational programme pursuant to this section, or an
appropriate programme, and the court is of the opinion that the
party need not attend the programme again;
(dd) a family dispute resolution professional is of the opinion
that the safety of the parties or of their children is at risk;
(ee) a party lives in an area where the programme is not
available; or
(ff) the court determines that participation is unnecessary in the
circumstances of the case concerned.
(2) Parties in any family law dispute that affects the rights or interests of a child may
participate in the information and education programme contemplated in section 10(2),
as set out in Part C of the programme, before any proceedings commence.
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Certificate of attendance
14. A programme provider appointed in terms of section 12(3) must furnish each
party who attends with a—

(a) certificate of attendance as prescribed; and

(b) list of available certified mediators.

Compliance
15.(1) Failure of a party to comply with section 13(1)(a) has the effect that—

@) when both parties refuse to participate, no further proceedings may
take place; and

(b) when one of the parties refuses to participate, a negative inference may
be drawn regarding that party’s bona fides and a punitive cost order, or
any other appropriate order, may be made at the discretion of the court
in the event of any subsequent court proceedings.

(2) Failure of a party to comply with section 13(1)(b) has the effect that—

@) when both parties refuse to participate, no further proceedings may
take place; and

(b) when one of the parties refuses to participate—

(1) a negative inference may be drawn as to that party’s intentions
regarding the best interests of the child concerned; and
(i) a punitive cost order, or any other appropriate order, may be
made at the discretion of the court in the event of any
subsequent court proceedings.
3) Failure of a dispute resolution professional to comply with section 8 will result
in—

@) a negative inference being drawn with respect to the bona fides of the
family dispute resolution professional, and when the rights or interests
of a child are affected, to the professional’s intentions regarding the
best interests of the child concerned; and

(b) a punitive cost order, or any other appropriate order, may be made, where

applicable, at the discretion of the court in the event of any subsequent court

proceedings.
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CHAPTER 3: FAMILY MEDIATION

A Introduction and background

3.1 In the discussion paper the SALRC argues that mediation as one of the vehicles
of ADR enhances access to justice. The benefits, particularly in light of the contracting
economy in South Africa, are espoused as circumventing the high cost, delays,
complexity and uncertainty associated with litigation.!** Additional benefits of using
mediation are reflected as including higher rates of settlement and compliance with

ensuing judgments.4

3.2 The SALRC explains in the discussion paper that the regulation of the mediation
process itself will be primarily addressed in the envisaged overarching draft Mediation
Bill being developed by the SALRC Project 94 investigation. The aforementioned draft
Bill aims to provide a generic framework for the mediation of all matters, to the exclusion
of provisions provided for in the proposed draft Family Dispute Resolution Bill. The draft
recommendations in the attached draft Family Dispute Resolution Bill and its intersection
with the draft Mediation Bill have been developed pursuant to an engagement with the
advisory committee appointed to Project 94. Consequently, as the Project 94
investigation is currently in the discussion paper phase, the SALRC has decided, to make
the proposals in the draft Family Dispute Resolution Bill workable, to include the

regulatory framework for mediation in this Bill as a transitional arrangement.

3.3 This chapter seeks to consider proposals made in respect of Chapter 4 of the
draft Bill which provides for mandatory mediation in family law disputes. It commences
with an overview of the proposals contained in the discussion paper and thereafter
considers comments received on this chapter of the draft Bill. An update on the
regulatory framework is provided to place developments after the publication of the draft
discussion paper in context. This chapter confirms the SALRC’s preliminary view that
mandatory mediation should be provided for, subject to exceptions to the general rule,

and as such would be constitutional.!*® In addition to providing timeous access to justice,

13 SALRC Discussion Paper (2019) 91.
114 SALRC Discussion Paper (2019) 92.

115 Itis notable that in the matter of Churchill v Merthyr Tydfil County Borough Council Appeal
No: CA-2022-001778 [75] dated 29 November 2023 the Judiciary of England and Wales
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the view is held that embarking on this process will have a positive impact on the
burgeoning backlog of cases.!® It further recommends that mediated matters should be
expedited through the court process and that to this end consideration should be given
to issuing court directives for a special roll for settlements and expeditions. The SALRC
further confirms that a party who unreasonably refuses to engage in mediation may be
met with a punitive costs order by a court. However, it is not in support of requiring a

mediator to make a value judgment of the motives of the parties in this regard.

B Summary of proposals contained in the discussion

paper

1 Mandatory vs voluntary mediation

34 The discussion paper explained that due to the context specific nature of whether
mediation should be mandatory or voluntary, it would not be dealt with in the generic
draft Mediation Bill, but rather in the draft Family Dispute Resolution Bill. Further that,
the law makes provision for both mandatory and voluntary mediation. Mandatory
mediation is already provided for in the Children’s Act in terms of section 21(3)(a) in
respect of a dispute relating to parental responsibilities and the rights of unmarried

fathers, whereby the matter must be referred to mediation to a family advocate, social

held that a court could stay proceedings for, or order parties to engage in a non-court-
based dispute resolution as long as “it does not impair the essence of the claimant’s right
to proceed to judicial hearing, and is proportionate to achieving the legitimate aim of
settling the dispute fairly, quickly and at reasonable cost.”

116 A bulletin published by Deputy Judge President Roland Sutherland contains a sobering
notice that parties engaged in opposed divorce cases applying for hearing dates are most
likely only to be allocated dates 3 months in advance and if the hearing requires more
than five days a date after 19 October 2026 will be allocated. One of the identified
weaknesses is the shunning of engaging in voluntary alternative dispute resolution.
Legalbrief Legal New Watch “Judiciary: Further backlogs stall Gauteng High Court
(Johannesburg)” 1 August 2024 Issue No: 5939; Legalbrief Legal New Watch “Justice:
Ministers must act urgently to advance mediation” 1 August 2024 Issue No: 5939; Civil
trials in Pretoria are being set down for January 2029. Naude J “Too much work, too few
judges at Gauteng High Courts” 26 July 2024 Independent Newspapers Available at
https://www.iol.co.za/pretoria-news/news/new/too-much-work-too-few-judges-at-
gauteng-high-courts-d300fbe8-1da5-4670-9b4d-be22e640991c. Dr Michael Louis,
Chairperson of the One South Africa Movement notes that urgent change ushering in a
culture of mediation is needed to address hopelessly overcrowded court rolls. Louis M
“Court backlogs are a threat to justice - mediation is part of the answer” Daily Maverick
30 July 2024 Available at https://www.dailymaverick.co.za/opinionista/2024-07-30-court-
backlogs-are-a-threat-to-justice-mediation-is-part-of-the-answer/.



https://www.iol.co.za/pretoria-news/news/new/too-much-work-too-few-judges-at-gauteng-high-courts-d300fbe8-1da5-4670-9b4d-be22e640991c
https://www.iol.co.za/pretoria-news/news/new/too-much-work-too-few-judges-at-gauteng-high-courts-d300fbe8-1da5-4670-9b4d-be22e640991c
https://www.dailymaverick.co.za/opinionista/2024-07-30-court-backlogs-are-a-threat-to-justice-mediation-is-part-of-the-answer/
https://www.dailymaverick.co.za/opinionista/2024-07-30-court-backlogs-are-a-threat-to-justice-mediation-is-part-of-the-answer/
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worker, social service professional or other suitably qualified person; and section 33 in
respect of parenting plans between co-holders of parental responsibilities and rights,
whereby, before seeking the intervention of a court to address difficulties in exercising
rights and responsibilities, they must first seek to agree on a parenting plan.t*” Examples
of instances where the court may refer matters to mediation include lay-forum hearings;
family group conferences, other lay-forums, and pre-hearing conferences in terms of
sections 49, 70, 71 and 69(1) of the Children’s Act respectively. In its analysis of the
benefit or detriment of legislating for mandatory mediation, the SALRC highlights the
apparent paradox thereof and the distinction between “coercion into mediation” and

“coercion within mediation”.118

3.5 The SALRC further points out that no comprehensive family mediation legislation
currently exists in South Africa. In light of this fact, it questions whether family dispute

resolution should be housed in one or another of the following:

¢ Regulation as part of a general Mediation Bill;

e Regulation in a separate Family Dispute Resolution Bill;

¢ A comprehensive ADR BiIll, including all of the above and the recently
enacted international Arbitration Act 15 of 2017, all in separate chapters;

e Regulation through various pieces of legislation dealing with the issues at
hand where required, for example the Children’s Act, the Maintenance
Act, the Arbitration Act, the Superior Courts Act, or the Magistrate’s
Courts Act, always ensuring that the different pieces of legislation are
aligned; or

e Regulation through the Superior Courts Act and Magistrates’ Courts Act
only.1°

3.6 After concluding that a stand-alone Family Dispute Resolution Bill would be the
preferred way forward, it presented a classification system of triggering laws, procedural
laws, standard setting provisions and “beneficial” mediation laws as a framework against
which the Project 94 draft Mediation Bill and the Project 100A (previously Project 100D)
draft Family Dispute Resolution Bill should be evaluated.'?° At this juncture, it noted that
the procedural aspects of mediation, standard setting provisions, and the rights and

obligations of mediators would be fully considered in Project 94.121

17 SALRC Discussion Paper (2019) 97-98. Emphasis added.
118 SALRC Discussion Paper (2019) 103.

119 SALRC Discussion Paper (2019) 111.

120 SALRC Discussion Paper (2019) 112-113.

121 See SALRC Discussion Paper (2019) 113.
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2 Is mandatory family mediation unconstitutional?

3.7 In its exposition of this section the SALRC emphasised that the proposal of
introducing mandatory mediation into South African law is based on the premise that “the
adversarial court system is inadequate to resolve family law disputes, especially in so far
as the protection of children and the dignity of the parties is concerned.”? Mandating
mediation would however require the enactment of new substantive law. It further, in light
of the right to access to courts,'* considered the constitutionality of mandatory family
mediation. As a basis for the uptake of mandatory family mediation, it used the exposition
of section 34 of the Constitution by Currie and De Waal*?* that this section guarantees
three rights, namely:

(a) to have a dispute decided by a court, tribunal or forum;
(b) a fair public hearing; and
(c) that a tribunal must be impartial and independent.

3.8 The SALRC conceded that mediation would, in light of the Constitutional court
judgment in Lufuno Mphaphuli & Associates (Pty) Ltd v Andrews ao'? that private
arbitration is a process distinct from the processes in section 34 of the Constitution, not
be considered to be one of the forums provided for in this section. Pertinently mediation
takes place in private and not in public and may be resolved by mediators who are not
lawyers. Further that, in light of the Lufuno matter, embarking on a path of ADR would
need to be as a result of a choice being made. The right to adjudication through the court
is not waived when such a choice is exercised.?® The provisional conclusion drawn was
that mandatory mediation, as one of the forms of ADR, which seeks to resolve matters
outside of the court system, may interfere with or at best delay a person’s direct access
to a court, tribunal or forum as envisaged by section 34 of the Constitution.'?” However,

on applying the criteria set out in section 36 of the Constitution in respect of the limitation

122 SALRC Discussion Paper (2019)139.

123 Section 34 of the Constitution.

124 Currie & De Waal 2015 at 711 as referenced in Discussion Paper (2019) 119.

125 Lufuno Mphaphuli & Associates (Pty) Ltd v Andrews ao 2009 (4) SA 529 (CC)
126 Lufuno at 217. See SALRC Discussion Paper (2019) 121.

127 SALRC Discussion Paper (2019) 121.
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of rights and the impact of enacting mandatory mediation, the SALRC argued that the
purpose of mandatory mediation may be seen as protecting children and the right to
privacy and dignity of all concerned parties, thereby constituting a legitimate and
important government objective.’?® Furthermore, it would be important to consider
whether the restriction prevented the concerned parties from accessing the court at all;
whether it provided for judicial discretion or an opt-out option; and whether certain
matters are excluded, for example, unsuitable matters such as allegations of sexual
offences; or the option of approaching a court if the mediation was unsuccessful would
be instructive on determining the limitation of the right.'?® The SALRC concluded that
legislating for mandatory mediation would constitute a justifiable limitation of the right to
access to court adjudication where this process allows for exceptions to the general rule,
does not extinguish the right to access to court, does not delay the resolution of disputes,

and does not involve costs that might preclude litigation by indigent parties.**°

3 Mandatory mediation — Costs, funding and fees

3.9 In the discussion paper the SALRC points out that if mediation were to be made
mandatory, the majority of South Africans would not be able to afford the service of
private mediators.'®! Although it notes that funding and fees of mediation would be
canvassed in the Project 94 investigation, it embarked on a preliminary discussion.3?
Consideration was given to the use of the Short Process and Mediation in Certain Civil
Cases Act, 103 of 1991 and the accompanying Rules for Short Process Courts and
Mediation Proceedings in 19922 which seemingly have not been implemented.
Furthermore, consideration was given to the possibility of applying a means test to
provide pro bono services to those persons who are unable to pay for private mediation

services, or applying a sliding scale of affordability; clarifying the concept of ‘community

128 SALRC Discussion paper (2019)137. This stance is supported by the courts e.g. in SDL
v SJ which was heard before the High Court of South Africa Gauteng Division,
Johannesburg dated 2 August 2024 77 the court holds that “[T]he applicant could do well
to consider mediation before a mutually agreed upon, accredited, independent mediator
well versed in family law”.

129 SALRC Discussion Paper (2019) 138.
130 SALRC Discussion paper (2019) 142.
131 SALRC Discussion paper (2019) 144.
132 SALRC Discussion Paper (2019) 145.

133 See SALRC Discussion Paper (2019) 156 and footnotes 48 to 49. Rules for Short
Process Courts and Mediation Proceedings in 1992, R.2196 published in Gazette No.
14188 on 31 July 1992.
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service’ in terms of the Legal Practice Act 28 of 2014 to extend to the provision of pro
bono mediation services by the legal profession; or to include state funded mandatory
mediation under the auspices of the mediation stream of the Office of the Family
Advocate.**

3.10 The SALRC concluded that there was ‘a fair amount of agreement’ that mediation
services should be provided by properly trained mediators both through government
(including social workers) or the private sector (including ADR organisations).!*®
However, it resolved that the State would need to be the primary source of funding.3®
Furthermore, the provision of State-funded mediation may extend to the use of legal
interns, paralegals and students. It was further envisaged that existing private mediation
services may provide services alongside government-funded mediation and that parties
may bear the costs themselves if in a position to do s0.%*" In this regard, the SALRC

confirmed that the fees should be prescribed and reasonable.!38

4  Triggering legislation

3.11 In this part of the discussion paper the SALRC notes that South Africa currently
has sixty-five statutes, in different areas of the law, which require or promote conciliation
or mediation of disputes.'*® The fact that mediation in family matters is distinctive from
other areas of the law, including the potential risks and modalities around domestic
violence and sexual abuse was singled out for attention in respect of categorical or
compelled mediation. While the considered view of the respondents was that a
recognised screening methodology and risk assessment tool such as the Department of
Social Development Risk Assessment Tool should be employed, the prevailing
sentiment was that domestic violence may be mediated, dependent on the
circumstances and provided that this process was additional to and not in lieu of

obtaining a protection order.*° The SALRC among others emphasised that the premise

134 SALRC Discussion Paper (2019) 161.
135 SALRC Discussion Paper (2019) 162.
136 SALRC Discussion Paper (2019) 164.
137 SALRC Discussion Paper (2019) 164.
138 SALRC Discussion Paper (2019) 165.
139 SALRC Discussion Paper (2019) 166.
140 SALRC Discussion paper (2019) 174 — 175.
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underpinning the use of mandatory mediation was that it would benefit children who are
in family law disputes and that children should be given the “best possible decisions and
processes” to yield “the best outcome for them.”#! It was observed that where mandatory
mediation is already contained in the Children’s Act for example, these provisions may
need to be amended consequentially in the event that overarching mandatory mediation

is legislated for.

3.12 The prevailing position in South Africa at the time of publication of the discussion
paper in 2019 was that while legislatively speaking mediation is not a precursor to
instituting litigation, a court may stay a hearing to allow a party to participate in mediation.
In this regard rules 3(1)(a), 6(2) and 7 of the “2011 Draft Mandatory Mediation Rules”
made provision for parties to a dispute to apply to court to refer a dispute to mediation.
Furthermore, the High Court could, in terms of Rule 37(8)(c) of the Uniform Rules, issue
a directive during a pre-trial conference or thereafter, in respect of mediation with the
parties’ consent. The court could also make an order referring a matter to mediation
within pre-determined parameters.'#? Section 49 of the Children’s Act was seen as being
of particular importance. This section empowers the court to take special measures to
“protect the child from the intimidating nature of adversarial litigation”.24® These special
measures have been interpreted to include referring matters to mediation where the Act

refers to such matters and mediation is envisaged.

3.13 The SALRC proposed that family mediation be regulated through specific primary
legislation. To this end, Chapter 4 (clauses 16 to 22) of the draft Family Dispute
Resolution Bill, which accompanied the discussion paper, dealt with family mediation.
Clause 17 of the draft Bill provides that once parties to a family law dispute have
participated in an information and education program, and are not excluded due to
grounds listed in clause 17(4), they are obliged to submit to mediation before any other
proceedings may commence. In other words, mandatory mediation is proposed.** The

parties may jointly agree to and engage a certified mediator, or have one appointed by

141 SALRC Discussion paper (2019) 181.
142 SALRC Discussion paper (2019) 185
143 SALRC Discussion paper (2019) 186.

144 In Denver Wesley Damons v Ivana Laurielle Lee and Herschel Girls School heard in the
High Court of South Africa, Western Cape Division, Cape Town on 20 August 2024 (Case
N0:16939/2024) Judge Parker held that while he could not force parties to mediate, they
were obliged to consider mediation and that although this matter could benefit from
mediation, no meaningful mediation had to date been engaged in. See para [17] and [18].
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a mediation service provider or the court.!* The negation of mandatory mediation is
brought about by the presence of one or more of six grounds, namely the intention of
filing a jointly agreed upon consent order; prior attempts to mediate have been
unsuccessful; the presence of violence which may in the opinion of the mediator affect
the safety of the party or a family member, or the ability of the party to negotiate a fair
agreement; the court is satisfied that abuse of a child has occurred or might occur if a
delay was occasioned for protection of the child; or where a collaborative family practice
participation agreement has been signed; or a court determines that participation is not

in the best interests of the parties or the child, including urgency or potential hardship.4®

3.14 Clause 18 in turn provided that at any stage of litigation a court in a family law
dispute may refer the dispute to mediation, or a litigant may apply for referral.
Furthermore, a court may not hear a family dispute unless a certificate of outcome
furnished by a certified mediator is filed with the court. Clause 19 provided for the parties
to opt out of the mediation process five days after attending only one session of mediation
with a certified mediator where the issue to be resolved is a question of law only, or good
cause shown. Furthermore, as provided for in clause 20, if a party refuses to participate
in further mediation a written explanation must be provided to the mediator and that the
court after evaluating the reasons may impose a punitive costs order. The proposed
timeframe of 90 days was proposed for the completion of the mediation in terms of clause
20. If not completed in this period the parties would be able to proceed with litigation,
unless a reasonable explanation is provided in writing. Clause 21 provided that a
certificate of outcome must be given to the parties by the mediator that either sets out
the agreement reached or that agreement could not be reached. Clause 22 in turn sought

to regulate the costs, funding and fees of mediation.

C Update on the regulatory framework

3.15 In May 2023, in the absence of specific legislation providing for mediation, the
Rules Board introduced the Magistrates’ Courts Mediation Rules, which are voluntary

and not court-annexed.'*’ The aim of the introduction of these Rules was two-fold. Firstly,

145 See clause 17(2) of the draft Bill.
146 See clause 17(4) of the draft Bill.

147 Department of Justice and Constitutional Development Amendment of Rules Regulating
the Conduct of the Proceedings of the Magistrates’ Courts of South Africa, Government
Gazette 5 May 2023, No. 48518.
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to address the recommendations made by the SALRC in its Project 142 Report on Legal
Fees to among others ensure that “court rules and practice directives” be “made uniform
across all courts;"*® and secondly to make a “referral to ADR mandatory, except where
a good cause can be shown.”*® Although the Rules Board sought to align the
Magistrates’ Courts Mediation Rules with that of the High Court Mediation Rules, it is
trite that the court rules and practice directives have different foundational objectives and
principles and that it would not be practical to bring about uniformity across the board. In
giving effect to the recommendation for referral to ADR mechanisms, the Rules for the
Magistrates’ Courts while similar to Uniform Rule 41A essentially remain voluntary. It
provides that it is compulsory for parties to litigation to consider mediation and submit a
notice indicating whether they consider that mediation is possible or not and to submit
reasons therefor. This entails that parties must at the earliest point of litigation seriously
consider whether mediation is possible. The court may in turn consider the reasons given
for agreeing or refusing to mediate when determining an order for costs. Dr Michael
Louis®® however notes that the adoption of these rules has “failed dismally in achieving
its intended purpose”. In his view trial lawyers give spurious reasons for not engaging in

mediation resulting in a ‘tick-box’ exercise.

3.16 The Rules Board considered that mandatory referral to or consideration of ADR
and mediation could not be made in the absence of empowering legislation and proposed
that empowering provisions be included in the Lower Courts Bill and the Superior Courts
Act, 2013. At the same time, the Rules Board repealed the Chapter 2 Rules of the
Magistrates’ Courts which were published in Gazette No 37448 of 18 March 2014 as it
was found to not be functioning optimally. The aim of the latter is to provide a workable
solution for litigants in need of mediation as an ADR mechanism. It is argued that the
empowering provisions of the 2023 Magistrates’ Courts Mediation Rules are housed in
section 6(1)(t) of the Rules Board for Courts of Law Act, 1985 and sections 9(6)(a) and

148 See recommendation 2.2 of the South African Law Reform Commission Investigation into
Legal Fees — Including Access to Justice and Other Interventions Project 142 Report
(2022).

149 See recommendation 2.5 (c) of the SALRC Investigation into Legal Fees (2022).

150 Louis M “Court backlogs are a threat to justice - mediation is part of the answer” Daily

Maverick 30 July 2024 Available at https://www.dailymaverick.co.za/opinionista/2024-07-
30-court-backlogs-are-a-threat-to-justice-mediation-is-part-of-the-answer/.

151 Section 6(1)(t) of the Rules Board for Courts of Law Act 107 of 1985 “The Board may,
with a view to the efficient, expeditious and uniform administration of justice in the
Supreme Court of Appeal, the High Courts and the lower courts, from time to time on a
regular basis review existing rules of court and, subject to the approval of the Minister,
make, amend or repeal rules for the Supreme Court of Appeal, the High Courts and the
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(b) of the Jurisdiction of Regional Courts Amendment Act, 2008.1%2 The Rules Board
reasons that a Magistrate’s Court may in terms of the pre-trial procedure provided for in
section 54(1)(e) of the Magistrates Court Act 1944 (Act 32 of 1944), on the written
request of either party or on its own discretion direct that parties or their representatives
should appear before it in chambers for conference to among others consider “such other
matters as may aid in the disposal of the action in the most expeditious and least costly
manner.”®* Complimentary to this process, and further to the justification of publishing
the Mediation Rules, is the power of the Minister to make rules in terms of section 13 of
the Short Process Courts and Mediation in Certain Civil Cases Act 1991 (Act no 103 of
1991) to regulate the practice and procedure applicable to an interview with, and,
investigation by a mediator contemplated in terms of section 3 of the Act. It submits that

the Mediation Rules are designed to give effect to this imperative.'%*

3.17 ltis instructive that for the purposes of the Short Process Courts and Mediation
in Certain Civil Cases Act, a mediator is defined as a mediator appointed in terms of
section 2 of the Act. Any Rules issued in terms of section 13 of the Act are applicable
only to mediators who have been appointed as such by the Minister of Justice and
Constitutional Development for a particular area or district. Furthermore, such
appointment may only be made from a list of names which have been submitted to act
as mediators, by the “Association of Law Societies; the General Bar Council and the
Department of Justice”.® Thereby restricting the nomination and appointment of a

mediator to attorneys or advocates.

3.18 However, the Rules Board reasons that this apparent restriction would be
overcome by the nature of the appointment of the Dispute Resolution Official, in that,

although a Dispute Resolution Official’s office would be based in Court, such official

lower courts regulating —

® generally any matter which may be necessary or useful to be prescribed for the
proper dispatch and conduct of the functions of the Supreme Court of Appeal, the High
Courts and the lower courts in civil as well as in criminal proceedings.”

152 Correspondence between the SALRC Secretariat and the Rules Board Secretariat dated
5 February 2024 in which it states that subsection 6(b)(i) and (ii) of section 9 appears to
cover the making of rules, relating to the mediation process, to the extent that they are
aimed at simplified and expeditious procedures and limiting costs associated with

litigation.
153 Section 54(1)(e) of the Magistrates Act 32 of 1944.
154 Email correspondence between the Secretariat of the SALRC and the Secretariat of the

Rules Board for Courts of Law dated 5 February 2024.

155 Section 2(1) of the Short Process Courts and Mediation in Certain Civil Cases Act.
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would be appointed in terms of the Public Service Act 103 of 1994, presumably as an
‘employee’ as an “additional to the establishment of departments”, as provided for in
section 8(1)(b) of the Act. Consequently, the Minister of Justice and Constitutional
Development would not need to appoint such an official.

3.19 A shared concern relating to mandatory ADR and mediation centres around three

main points, namely:

(a) The right of access to courts as parties would first have to undergo
mediation/ADR before accessing courts.

(b) The implication for family matters, in particular gender-based violence matters
whether parties are forced to sit together, particularly considering the right to
dignity.

(©) the additional layer of costs for parties where ADR/mediation processes are not
funded by the state.%®

3.20 While it has not been promulgated into law yet, another development that
deserves attention is that of the draft Maintenance Amendment Bill, which accompanied
the SALRC Project 100B Report on the Review of the Maintenance Act. The report
recommends that various amendments be made to the law on maintenance including
the insertion of clauses pertinent to mediation and to provide for ADR. In that report, the
SALRC recommends in favour of mandatory referral of parties to mediation after the
initial investigation of the application or complaint by the maintenance officer. It further
recommends that the Maintenance Act should be amended by the insertion of
subclauses 6(4) and (7) to make the referral of parties to mediation mandatory at various

stages of the process. The subclauses read as follows:

6(4)(a) After investigating the application or complaint, the maintenance officer
must advise the parties to attempt to resolve the matter through mediation, which
can be provided by:

® a private mediator, whose costs must be shared equally between
the applicant and the respondent unless they agree otherwise; or
(ii) if such a mediator is available, a community-based mediator,

whose costs, if any, must be shared by the applicant and the
respondent unless they agree otherwise; or
(iii) the maintenance officer dealing with the matter,
and which mediation must be concluded within 30 days, unless the mediator
provides the parties with a reasonable explanation, in writing, for the delay.

156 The Rules Board.
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(b) If the parties would like to attempt mediation but have not agreed to opt for
mediation as referred to in subsection (a) (i) and (ii), mediation must take place
in terms of subsection (a) (iii).

6(7)(a) If the respondent appears on the return date in order to oppose the issuing
of the maintenance order, the court must advise the parties that they may attempt
to resolve the matter through mediation, which can be provided by:

0] a private mediator, whose costs must be shared equally between
the applicant and the respondent unless they agree otherwise; or
(ii) if such a mediator is available, a community-based mediator,

whose costs, if any, must be shared by the applicant and the
respondent unless they agree otherwise; or
(iii) the maintenance officer dealing with the matter;
and which mediation must be concluded within 20 days, unless the mediator
provides the parties with a reasonable explanation, in writing, for the delay.
and

“Alternative dispute resolution

14A. (1) Should the parties to a maintenance investigation or enquiry elect to
resolve any dispute arising therefrom through mediation or arbitration, such
dispute shall be referred for mediation or arbitration in accordance with the
applicable rules of the Rules Regulating the Conduct of the Proceedings of the
Magistrates’ Courts of South Africa.

(2) The “Rules Regulating the Conduct of the Proceedings of the Magistrates’
Courts of South Africa” means the rules made by the Rules Board for Courts of
Law under section 6 of the Rules Board for Courts of Law Act, 1985 (Act No. 107
of 1985), read with section 9(6)(a) of the Jurisdiction of Regional Courts
Amendment Act, 2008 (Act No. 31 of 2008), with the approval of the Minister
responsible for justice.”.

D Submissions received and evaluation thereof

3.21 In the discussion paper, Chapter 4 of the draft Bill on ADR in Family Matters
contained 7 clauses commencing with the application of the Mediation Act and
concluding with the regulation of costs, funding and fees. For ease of reference,
comment received and where applicable, the evaluation thereof, will be reflected under
the respective clauses. However, general comments, followed by comments received on

the four questions listed above will be addressed first.

3.22 Interms of general comment Dr George Fordam Wara!®’ argues that traditional
dispute resolution practices should be integrated into the draft Bill either by way of a
dedicated chapter on traditional dispute resolution mechanisms or that the

understanding of “family mediation” in Chapter 4 should be expanded to include

157 Dr. George Fordham Wara, Post-doctoral fellow, University of the Free State, Free State
Centre for Human Rights.
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traditional dispute resolution mechanisms. He argues that the current definition of
“dispute resolution process” is restricted to family mediation, family arbitration,
collaborative dispute resolution and parenting coordination. However, sections 70 and
71 of the Children’s Act already provide an opportunity for disputing parties in family
matters to involve traditional leaders, chiefs and elders in the community in resolving
their disputes through family group conferences and lay forums. He suggests that family
group conferences and lay forums should be included in the draft legislation. He further
suggests that mediation conducted by traditional leaders, chiefs and elders should be
recognised and that they should be considered to be mediators, although they are not
certified as proposed. Dr Wara®®® is however mindful that fully integrating a traditional
dispute resolution mechanism within a formal system of rules, regulations and
procedures may be difficult without losing the benefits of what is an informal, self-
regulatory and alternative process. Legal Aid SA similarly argues that the adversarial
family law system is foreign to people with Afrocentric backgrounds. Therefore, despite
the provisions contained in the Recognition of Customary Marriages Act, there is a
preference for traditional, informal dispute resolution procedures at community level in
the case of family breakdown rather than relying on the formal family law system. Added
to this, Legal Aid SA argues, is the reality that their socio-economic and political
circumstances put the family law system out of their reach. Legal Aid SA submits that
creative ways must be found to make the family law system acceptable, applicable and
accessible to a broader range of cultural groups. It further comments that as community-
based organisations and traditional leaders today still play the most important role in
resolving the family law disputes of the majority of the South African population, there is
a serious need to formally recognise the informal dispute resolution procedures offered
by these organisations or institutions. Zenobia du Toit affirms the need to take issues of

culture, religion and customary law into account when mediating.*°

1 Mandatory vs voluntary mediation

3.23 Legal Aid SA recommends that family law mediation, especially if made
mandatory, will serve the purpose of restorative and therapeutic justice for families
concerned, sensitive to the plight and needs of the parties and above all vulnerable

children. If mandatory mediation by the family advocate or community mediation services

158 Dr. George Fordham Wara, Post-doctoral fellow, University of the Free State, Free State
Centre for Human Rights.

159 Miller du Toit Cloete Inc.
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is introduced, the system may become mere acceptable, applicable and accessible to
the indigent and vulnerable. The court annexed mediation which is funded by the state
was therefore in its view a good idea as it would level the playing fields. It however
cautions that mediation will only be as effective as the familiarity of the parties with the
process of mediation, and their willingness to engage in it. It further cautions that parties
who engage in a mandatory mediation model may in no way be denied the protection of
the courts. All agreements should in its view be submitted to the courts for final revision
and approval. Concomitantly courts should interfere where it is clear that an agreement
is not in the best interests of any children involved or where the interests of one of the

parties are seriously affected by such an agreement.®°

3.24  With this said, Legal Aid SA is of the view that parties should not be given a
choice whether to participate in the mediation process or not; they should be compelled
to do so and make a reasonable effort to reach an agreement. In its view, as a
compulsory first step in the process, mandatory mediation forces parents to face and
address issues affecting the future of the family before the courts may be approached.

3.25 Dr Fordam Wara!®! states that while he supports mandatory mediation he
cautions that there may not be enough family law practitioners trained in mediating family
law disputes, which is a specialised field.'®? The Legal Practice Council, Kwa-Zulu Natal
agrees with Dr Wara and submits that mediators should ideally be legally qualified, or at
least have thorough training due to the fact that underpinning family law disputes are
often very complex and may fall outside the field of family law. In its view using mediators
who have no legal training is untenable. Dr Wara also flags concerns around funding
which is dealt with below. The Legal Practice Council, Kwa-Zulu Natal endorses the
support of mandatory mediation in theory but adds that in practice making mediation
mandatory without adequate resources may prove to be disastrous due to resource

constraints.

3.26 Zenobia du Toit ¥3submits that while mandatory mediation is supported, the

question arises as to when it should take place. She explains that while there is much to

160 Legal Aid SA.

161 Dr. George Fordam Wara Post-doctoral fellow, University of the Free State, Free State
Centre for Human Rights.

162 This view is largely supported by the Legal Practice Council, Kwa-Zulu Natal.
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be said for mediation being compulsory before the trial and in heavily opposed cases at
the end of the close of pleadings after discovery has been made, it may also take place
at the commencement of the matter. The view is proffered that there should be an option
to mediate at alternate stages. It is submitted that provision should be made, in the event
of early mediation, for the early disclosure of financial information, duly vouched. The
value of this provision would be that the parties will have seen each other’s cases and
have been able to have disclosure in regard to the financial disclosure as to direct and
interests, assets and liabilities, incomes and expenses. The suggestion is that disclosure
on affidavit be made, much as discovery, and documents be provided upfront if mediation

takes place at an early stage.

3.27 La Poppie Mediations submits that mediation in restorative justice is based on
the free voluntary will of participants and for this reason no party should be compelled to
attend a mediation session despite the benefits it potentially may hold for the parties. It
is of the view that Rule 41A of the High Court rules have been misinterpreted to mean
that mediation should be compulsory. In its view in Brownlee v Brownlee the court held
that it was merely advisable and not compulsory. It further submits that although it
welcomes the proposed training in mediation of prosecutors and maintenance officers to
mediate maintenance matters, it is of the view that they do not have the time nor
psychological training to perform mediation in these matters. La Poppie Mediations
explains that mediation is a specialised field and requires both patience and a conducive
environment for these discussions. Due to the volume of cases, the roles these officials
occupy and the court setting it is suggested that qualified external mediators would be
better suited to mediate these matters. It additionally suggests that maintenance staff
and prosecutors dealing with maintenance and domestic violence matters should go for
regular counselling and debriefing after dealing with every 10 to 20 maintenance matters

as dealing with these types of conflicts is mentally taxing.

2 Is mandatory family mediation unconstitutional?

3.28 Dr Spurrier'® is of the view that as the parties still have a choice after attending
one session of mediation to discontinue the mediation, it will not be unconstitutional to
make engaging in mediation mandatory. She is of the view that all matters capable of

being mediated, including all parenting plans, should be mediated.

164 Dr Karen J Spurrier, Dr Karen Spurrier Counselling & Mediation Practice.
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3.29 Legal Aid SA agrees and expands on its stance by explaining that there are two
instances where the Children’s Act provides for the statutory mandatory referral of child
centred disputes to mediation, and there are child-centred disputes that allow for court
mandated mediation. Section 34 of the Constitution provides that everyone has the right
to have their disputes resolved by law either in a fair public hearing in court or through
an independent tribunal or forum. Legal Aid SA submits that this entails two aspects,
namely a right of access to the courts and a fair hearing in court. Legal Aid SA notes that
section 34 rights, including any other rights contained in the Bill of Rights, will not be
infringed by mandatory family mediation and substantiate their view with the following

reasons:

(a) Parties are compelled to participate in the mediation process but not
compelled to reach a settlement and therefore their access to courts is

not limited.

(b) Mandatory family mediation does not replace access to the courts. The
adjudication process still remains available but another avenue is
prescribed to settle disputes.

(© Mandatory family mediation provides a precursor to access to the courts
and not a limitation on the right of access to the courts.

(d) Mediation does not supplant the litigation process but rather supplements
and complements it.

(e) Mandatory mediation does not waive the right of access to the courts but
merely suspends access to the courts to allow the mediation process to
unfold.

f Even if it is argued that mandatory family mediation limits the right of
access to courts, we submit that Section 34 rights are not absolute and
any perceived unconstitutionality of mandatory court based mediation is
justified in terms of the limitations and the criteria set out in Section 36 of
the Constitution. We argue that mandatory family mediation will serve a
constitutionally acceptable purpose and we submit that the benefits
derived will far exceed any harm suffered.'®

3 Mandatory mediation — Costs, funding and fees

3.30 Legal Aid SA argues that where mediation is made compulsory through
legislation, it is the State’s responsibility to ensure the provision of country-wide quality
mediation services to all its citizens. It submits that the office of the family advocate
already has offices in several big cities in South Africa and is in a sense a pioneer in

divorce mediation in SA. Legal Aid SA recommends that the Office of the Family

165 Legal Aid SA.
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Advocate should therefore carry out the important task of organising and regulating the
mandatory mediation services in South Africa. Legal Aid SA further recommends that the
Office of the Family Advocate should also be responsible for the standardisation of basic
divorce and family mediation training programs and annual continuing education for all
accredited mediators, the development of certain standards for the mediation process
and practice to be met by all accredited mediators and the continual evaluation and

monitoring of the quality of all accredited mediation services.

3.31 The Legal Practice Council, Kwa-Zulu Natal however comments that with both
Legal Aid SA and the Office of the Family Advocate struggling to deal with their existing
functions due to budgetary constraints, they will find it difficult to take on the additional
task of providing mandatory mediation services to the indigent if they are designated as
the service providers. The inevitable outcome would be that those who are reliant on
state-funded services, would be likely to be subjected to lengthy delays in obtaining
mediation. This will undermine the ideal of promoting access to justice and expediting
the resolution of family law disputes. Furthermore, for those who can afford private
mediation services, this will increase costs if the dispute is not resolved through
mediation.

3.32 Legal Aid SA is in turn of the opinion that the mediation process would not be fair
if it will be available and affordable only to those who can afford to pay for private
mediators. Hence, Legal Aid SA recommends that the government should provide
funding for indigent persons. Legal Aid SA supports the view that where mandatory
mediation is funded by the government alone or in partnership with the private sector,
there must be some screening to ensure that those who are indigent get to use the
service for free and those who fall in the middle, can be subsidized. It submits that those
who can afford can then pay fully for the services. Since mediation will reduce the time
required in court or overall require less capacity of the court the cost saving should be
utilised for the government to make services available particularly if it is court annexed

mediation. With regard to fees and funding Legal Aid SA is of the opinion that:

(a) If the model uses court annexed mediation then the Department of Justice
and Constitutional Development or the Office of the Chief Justice should be
responsible for payment and;

(b) With regards to private mediators, provision should be made for the indigent
to appoint private mediators. In this regard it is of the view that funding be made
available to institutions who will then appoint and pay for the services of a
mediator.
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3.33 Furthermore, if Legal Aid SA is required to pay for these services then specific

funding should be made available to be able to appoint and pay for private mediators.

3.34 A number of respondents!®® submit that mandatory mediation should include a
sufficiently well-resourced implementation plan which is publicly funded. Zenobia du Toit
submits that there should be a compulsory number of pro bono hours and pro bono
programmes in place for mediation.!®” Dr Fordam Wara cautions against reliance on
private funding as this may result in a denial of the right of access to justice, as the
mandatory mediation program may be vulnerable to conflicts of interest and financial
power imbalances. He further questions whether there is sufficient funding to sustain the
program. He therefore proposes that mandatory mediation should be qualified by making

the program subject to judicial discretion until such time that it is sufficiently resourced.

3.35 The proposed qualification reads as follows:

(a) As per section 18 of the draft Family Dispute Resolution Bill, 2020, provide
for judicial discretion to refer a family matter to alternative dispute resolution,
including traditional dispute resolution, with or without the consent of the parties
to the proceedings.
(b) In addition, and borrowing from the Children’s Act, 2005, allowing the
Court to
(i) prescribe the manner in which a record is kept of any agreement or
settlement reached between the parties and any fact emerging from the
alternative dispute resolution process which ought to be brought to the
notice of the court; and
(ii) consider a report on the proceedings before the alternative dispute
resolution process to the court when the matter is heard.
(c) Deleting the mandatory provisions of section 17 or otherwise clarifying
that the program is subject to judicial discretion. The Judge could then be given
more leeway to make a mandatory mediation order by, for example, making the
order non-appealable.
(d) Through these changes, the draft legislation will permit the Court to refer any
matter to mediation/traditional dispute resolution mechanisms by order.

Application of Mediation Act

3.36 Clause 16 of the draft Bill provided for the application of the envisaged
overarching Mediation Bill flowing from the SALRC Project 94 investigation. As
discussed above the SALRC, after considering that Project 94 is at the discussion paper

phase in the SALRC research series and the Project 100A Care and Contact with

166 Dr. George Fordam Wara Post-doctoral fellow, University of the Free State, Free State
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Children investigation is at the report phase, decided that transitional provisions would
be included in the draft Bill on Family Dispute Resolution until such time as an
overarching Mediation Act has been enacted and promulgated. For this reason, the
SALRC has removed this clause from the draft Bill on Family Dispute Resolution and
has substituted it with a clause which provides for the certification of mediators. In order
to ensure alignment with the proposed generic law on mediation, the SALRC has elected
to substitute this clause with the relevant parts of clause 5 of the draft Mediation Bill
contained in the SALRC Discussion Paper 168, subject to the necessary changes in
terms of context. The SALRC recommends that the Chief Justice, after consultation with
the Heads of Court, be tasked with recognising one or more organisations to register
persons as certified mediators. This will ensure that only mediators who are certified by
the recognised organisation(s) will be able to provide their services in terms of the
proposed draft Bill on Family Dispute Resolution. The clause further provides a threshold
of minimum requirements for certification. To further align the draft Bill, the definitions of
“agreement to mediate” and “mediated settlement agreement” have been inserted in the
draft Bill on Family Dispute Resolution. The definition of “certified mediator’ has been
reframed to refer to a mediator who has been certified in terms of clause 16 of the draft
Bill. As only certified mediators have a function in terms of the draft Bill, the definition of

“mediator” has been omitted.

Commencement of mediation before litigation

3.37 The Islamic Forum Azaadville comments that provision should be made for
registration of mediation in a court register. It further submits that education and
information should be provided for both at the beginning of the process in respect of the
process itself together with rights and obligations, and at the end of the process in respect
of the consequences of the agreement reached or where no resolution has been
achieved on the way forward. Further that assessments should be made in respect of
the children’s rights, whether parenting coordination should be provided for, and whether
the Family Advocate should be notified. Dr Karen J Spurrier'®® suggests that Magistrates
should be encouraged to place mediated cases first on the roll for the day as these

matters are comprehensive and easy to finalise.

3.38 Although the Office of the Family Advocate supports the need for legislation

relating to mediation in principle, it is of the view that mediation is not suitable in all

168 Dr Karen Spurrier Counselling & Mediation Practice.
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matters, and particularly unsuitable in high conflict matters.'®® It submits that blanket
application of mandatory mediation may therefore be unsuitable and prolong the
finalisation of matters which is likely to negatively impact on the child. It is similarly of the
view that mandatory mediation may be unsuitable in cases involving rape victims and
victims of abuse which may result in the victim experiencing trauma during the mediation
session. It cautions that the Office of the Family Advocate has experienced incidents in
which parties were subjected to violence in the office during a mediation session. It
further cautions that a dispute resolution process (mediation) does not necessarily result
in justice. It relates that many of the victims of domestic violence feel completely
powerless against the wrongdoer. When there is a history of domestic violence there is
a power imbalance within the relationship placing the victim(s), mostly women and
children, at a disadvantage from the outset. The Office of the Family Advocate explains
that it's service delivery mandate towards children broadly must be juxtaposed against
the number of children and the urgency of matters it is required to deal with. While the
creation of a new legal dispensation for parents and other interested persons becomes
necessary in light of the socio-economic realities in South Africa, the high number of
children who have been orphaned by HIV/AIDS, abandoned or displaced makes the work
of the Office of the Family Advocate a daunting task.'’®

3.39 The Office of the Family Advocate recommends that in respect of clause 17(1)
and (2) its role should be extended to any legislation which relates to children in family
law within the ADR and arbitration landscape. This would require that all agreements
and or directives emanating from all ADR practitioners in family law matters before they
are made an order by way of court or arbitration or a binding directive should be sent to
the Office of the Family Advocate for interrogation. It explains that this is to ensure
constitutional consistency and to ensure that all children in family law matters and or
ADR and arbitration landscape are afforded the same benefits in matters impacting on

them as children in civil matters and terms of the Children’s Act.1"*

169 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

170 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

1 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
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3.40 Dr Suzette Moss'’? fully supports the application of mandatory mediation. She
submits that mandatory mediation constitutes a legitimate infringement of the
Constitutional right to access court. She further states that from a social work perspective
mediation provides, especially in cases with high conflict, the first platform for dialogue
between the disputing parties. Dr Moss however concedes that where there is a power
imbalance between the parties, parties could be left without proper protection. In her
view, this is especially applicable when the less powerful party is not legally represented.
She further submits that some cultural practices could disempower one of the parties, or
when one of the parties has mental health issues. Dr Moss is of the view that mandatory
mediation in these cases will require that safety measures are built in as protection for
these vulnerable groups, as is the case in the Australian Family Law Legislation
Amendment Act 2005. Dr Moss submits that if there are no allegations that one of the

parties have abused the children involved, mediation could still be conducted.
3.41 These mechanisms could be:

o If a person is not legally represented, legal representation should be appointed
to such a person prior to mediation.

e When mediation deems not to be possible, the mediation process should be
terminated and the parties be referred to the Office of the Family Advocate for an
investigation to ensure that the rights of the party is not infringed upon.

e A mental-health professional to be present.

e The parties be allocated to separate rooms during the mediation process and
should direct contact between the parties be avoided.

3.42 Dr Moss explains that these precautions should be built in so that the vulnerable
party is not forced into an agreement during the mediation process. These safety
mechanisms at least afford all parties to be heard. She further submits that the argument
that if the mediation process does not achieve a settlement, mediation is nothing more
than a process that prolongs the parties’ access to justice, and does not hold water when
it comes to children. In her view, any attempt that could promote communication between
parties or lessen conflict is in the best interest of the children and not time wasting.
Aspects such as restoring security and balance in the lives of children as soon as
possible are beneficial and could prevent possible attachment issues between a child
and their parents. Although she is further of the view that attempting mediation as a first
stop in the process would not speed up the process should the legal route be inevitable,

the benefit lies therein that mandatory mediation as a platform for dialogue starts the

Office of the Family Advocate Western Cape.

172 Social Work Policy Manager: Families, Department of Social Development.
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conversation between the parties that often still have years ahead of continuous contact
and discussion about the well-being of their children. Without a form of dialogue, conflict
can only escalate. Should conflict escalate despite mediation attempts, it would be

meaningful information for the court to consider.'”®

3.43 A proposal is further made to amend the procedure in divorce proceedings to
require that when a summons is issued, financial disclosure on the affidavit is annexed
to the summons and similarly when the plea and counterclaim are provided, a similar
disclosure on affidavit is made.'’* Zenobia du Toit further suggests that the process in
family law matters should also be streamlined and shortened so that the parties are able
to know their rights and the parameters of their claims earlier and be able to meaningfully
participate in ADR as well as curtail court processes, minimize the effect of the traumatic
and drawn out proceedings on the family, and finalise their disputes in a much more cost

effective way.1’®

3.44 The SALRC supports the proposal that mediated matters should be accelerated
through the court process.'’”® High Courts are piloting specialised family courts where
family law matters have a special roll and judges. One of the considerations could be
that when there is a settlement and it is put on the roll it should be expedited further.
Court directives could be issued for a special roll in settlements and expeditions. The
SALRC recommend that this be considered.

3.45 As the SALRC is not proposing any new changes to the Mediation in Certain
Divorce Matters Act, it is of the view that the concerns raised by the Office of the Family

Advocate in this regard should be allayed.’” All agreements and or directives emanating

173 Dr Suzette Moss, Social Work Policy Manager: Families, Department of Social
Development.

174 Cape Town and National Family Law Committees’ of the Law Society of South Africa
endorsed by Zenobia du Toit, Miller du Toit Cloete Inc.

175 Zenobia du Toit, Miller du Toit Cloete Inc.

176 The impact of chronic litigation is not insignificant. At the time of latest judgment in SDL

v SJ before the High Court of South Africa Gauteng Division, Johannesburg dated 2
August 2024 [6] the divorce litigation had spanned a period of 12 years, with the
consequent impact on the court roll. Furthermore, it had cost in excess of R10 million
rand in legal fees, see paragraph [82].

17 However, notice has been taken of the Centre for Child Law v T S and Others [2023]
ZACC 22 and the finding of unconstitutionality of section 4 of the Mediation in Certain
Divorce Matters Act. As the Department of Justice and Constitutional Development is
attending to this amendment and there are interim measures in place it is deemed
unnecessary to include this amendment in the Schedule to the draft Bill.
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from all ADR practitioners in family law matters, before they are made an order by way
of court or arbitration or a binding directive should be sent to the Office of the Family
Advocate for interrogation. Furthermore, the concerns raised regarding abuse and
domestic violence are catered for under clause 17(4)(a) to (f) which provides exceptions
to mandatory mediation. While the comment regarding procedural matters is recognised,
the view is held that the mediation in terms of the proposed Family Dispute Resolution
Bill will be done before the institution of the divorce action. Mediation may occur at other

junctions in terms of other legislation as provided for under clause 18.

Jurisdiction of court

3.46 Lesley Blake Attorneys submits that section 6 of the Maintenance Act already
provides for mediation. She further submits that as maintenance officers may educate
the parties on their remedies, allowing a maintenance court to refer a dispute to a certified
mediator would be unduly and additionally burdensome for users of that court system.

She suggests that an additional sub-clause be added to clause 18 to read as follows:

(4) the maintenance courts may not refer a matter to a certified mediator, in that
a maintenance officer already performs such mediation in terms of section 6 of
the maintenance act.

3.47 The Sunni Ulama Council Gauteng suggest that the following sub-clause should

be added to clause 18 providing as follows:

(4) Where a mediated agreement is reached and the interest of a minor or minors
are affected and or a financial or any other commitment is agreed upon which
would require enforcement then such agreement must be ratified by the court.

3.48 It submits that a mediation agreement must be entered into by the parties and

the mediator(s) must consent to act as such in line with section 23 (1).1®

3.49 The SALRC does not agree with the proposed exclusion of mediation in
maintenance matters. It argues that it has been provided for in the draft Maintenance
Amendment Bill and has garnered substantial support. The SALRC agrees with the
Sunni Ulama Council Gauteng that an enforcement provision and making the Mediation

in Certain Divorce Matters Act applicable deserve consideration. It agrees to the need

178 Sunni Ulama council Gauteng.
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for including an enforcement provision. But is of the view that certain aspects of the

submission are already covered in the aforementioned Act.

Refusal to submit to mediation

3.50 The view proffered by one of the respondents is that an opt out clause, as is
provided for in clause 19, is generally problematic. However, if the mediator is biased, or
if one of the parties (for whatever reason) distrusts the mediator, the mediation will fail.*”®

3.51 SAAM comments in respect of the refusal to participate in the mediation and the
option of a punitive cost order for unreasonably refusing to engage in mediation as
provided for in sub-clause 19 (2) and (3) that section 21(c) should be amended by adding
the following sub-clause:

21(c) “Stating whether the parties’ conduct during the mediation process was
bona fide and whether they participated”.

3.52 SAAM is of the view that this is a great mechanism to oblige parties to seriously
consider mediation. This approach is welcomed and recommended. The only dilemma
to consider is when a party chooses to participate in the mediation and essence does
not participate, merely avails oneself for the mediation in order to comply with the pre-
requisite attendance to institute proceedings. It explains that the practical limitation in
adding the above would be that a mediator should not divulge information, however,
should a party merely attend mediation and not participate, no negative inference will be
drawn when costs are considered. The concern is that attorneys will advise clients to
attend mediation and make an unreasonable offer and stop participating in the process
in order to proceed with the normal litigation route and the cost order won’t have any
founded reason to give an adverse cost order as the parties did attempt mediation. The
reason for the failure of the mediation, if caused by a non-participating party ought to be
drawn to the attention of the presiding judge. The integrity of the mediation process
should be protected, and this is a means of providing the same, the mediator should not
be held accountable for the failure of a conducive mediation process, and the

participation of the parties should indicate and/ or be considered as part thereof.

3.53 In Australia, the Family Law Act requires parties to a family law dispute to make
a genuine effort to resolve the dispute through mediation before approaching a court to

resolve the dispute. In terms of section 60I(7), a court is prevented from hearing an

179 Zenobia du Toit, Miller du Toit Cloete Inc.



83

application relating to children unless a certificate from a family dispute resolution
practitioner (or mediator) is also filed. In essence, this certificate must state whether or
not the parties attended mediation and further whether or not a genuine effort was made
to resolve the dispute.’®® Mediators are therefore responsible for certifying whether or
not the parties have made a genuine effort!®! and therefore have a new role involving
assessing the performance of their clients in mediation.®? If litigation follows, the court
may take into account the kind of certificate granted in considering whether to make an
order referring the parties back to mediation® and in determining whether to award costs
against a party.'8* Consequently, if one party is regarded as failing to make a genuine
effort, they may become liable to pay all or part of the costs of subsequent legal
proceedings.!®® As regards their new role as assessors in deciding whether the parties
have made a genuine effort to resolve their disputes in the mediation process, some
mediators argue that it compromises their independence and may change their
relationship with the parties.’® Nonetheless, others are content with this new role and
confident that they can use the ‘genuine effort’ requirements to remind parents of their

obligation to take mediation seriously.*®’

3.54 The SALRC is of the view that, as the certification will not be left to the generic
Mediation Bill, and it is necessary to include a statement of the behaviour of the parties,
the comment by SAAM will be incorporated under clause 29 of the draft Bill where the
certificate of outcome will include, where applicable, the reasons why a party refused to
further participate in mediation. However, it notes that currently in terms of the Children’s
Act when one of the parties is not bona fide or is obstructive it can be reported. The
conduct of the parties is not reflected as is done in Australia. There is also provision for
a certificate in terms of section 33(2) and (5) of the Children’s Act regarding the outcome

of the mandatory mediation in respect of a parenting plan; however, the certificate does

180 Section 60I1(8) of the Family Law Act (Australia).

181 In terms of s 60I(7) of the Family Law Act and reg 26 of the Family Law (Family Dispute
Resolution Practitioners) Regulations.

182 Astor H ‘Genuine Effort in Family Dispute Resolution’ (2010) 84 Family Matters n 231 61.
183 Section 13C(1)(b).

184 Section 13D and section 117. See also item 1(3) of Part 2 of Schedule 1 of the Family
Law Rules 2014.

185 Astor, ‘Genuine Effort in Family Dispute Resolution’ 61.
186 Astor n 231 63.
187 Astor n 231 63.
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not make provision for anything to be said of the conduct of the parties. Rule 41(A) of
the High Court Rules and the new Chapter two of the Magistrates Courts Rules provides
for a costs order if one of the parties refuses to mediate. Consequently, clause 19 of the
draft Bill dealing with the refusal to submit to mediation provides that a court may impose
a punitive cost order, or another appropriate order if a party unreasonably refuses to

engage in mediation.

Time limit for completion of mediation

3.55 The Islamic Forum Azaadville submits that provision for the extension of time
should be allowed with the consent of all parties and the court should be notified of such
agreed extension. It states that the rules regarding the mediation agreement must be
included. One of the respondents commented that she is uncertain whether the time
period for mediation would automatically be extended upon providing a reasonable
explanation for the delay. She submits that if it is to be extended, the consequences of
instituting legal proceedings in such circumstances ought to be dealt with, and the
extension period must be considered.'® Advocate Kushmiri Garach®® is, however, of
the view that the 90-day period is too long for the mediation process as the parties are
already in conflict and the timeframe provided will just prolong it. It is further submitted
that the summons should note that the agreement has been discussed with the children

and that they are happy with the arrangement.

3.56 Legal Aid SA in turn submits that it is generally accepted that the earlier mediation
takes place the more favourable the outcome for the parties. It comments that the current
rules in Ontario now require a mediation session to take place within 180 days after the
first defence has been filed. It was hoped this flexibility would improve the settlement
rates and reduce the time needed to solve disputes. Legal Aid SA notes that although
the draft Bill provides for time limits, it is of the view that there is no need to add this in
substantive legislation. It submits that this matter may be catered for in the Rules of
Court.

3.57 SAAM welcomes the inclusion of a time limit for the conclusion of the

mediation.*® It submits that the current mediation members forums may regulate the

188 Jurné Le Roux, family mediator.
189 Family Counsellor, Office of the Family Advocate: Durban-Kwazulu Natal

190 Endorsed by Natalie Ruiters, La Poppie Mediations.
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progress of matters facilitated by its members and or dispute resolution professionals. In
its view, this will oblige the service providers to play an active role in reporting back to
court and regulating their members’ conduct for non-compliance with the time frames.
Furthermore, this will promote the integrity of mediation and the courts' willingness to
refer matters to be resolved.

3.58 The Sunni Ulama Council Gauteng suggests that the timeframe should provide

an exception providing that the time limit must be complied with

unless the mediator provides the parties with a reasonable explanation, in writing,
for the delay or where the delay in completion was a result of matters which
needed to be addressed in order to reach a lasting solution such as:

a. Referral to third party experts for assessment and preliminary treatment
e.g. psychiatrist;

b. The court taking into account the reasons for the delay extends this
period:

Death in the family where a mourning period was needed etc.

3.59 The SALRC notes that mediation of a single issue may of course be dealt with in
a much shorter period of time. However, it will be difficult to mediate all aspects of a
divorce in less than 90 days. For this reason, the 90-day limit is retained and is necessary
for purposes of prescription.'®! Further that, while topical, the SALRC is of the view that
it is unnecessary to give examples of what would constitute reasonable explanations for
a delay. As a result of reconsideration of the clauses in the Bill's chapter on family
mediation and the inclusion of transitional provisions in the Bill, the SALRC concluded
that the clause on time limits should be incorporated into a clause dealing broadly with
the commencement and completion of the mediation. This clause has been incorporated
into the Bill as clause 24. Clause 24 provides for the commencement of the process by
way of a signed agreement to mediate; provides for a time limit of 90 days for completion
of the process; provides for the conclusion of the process by way of the resolution of a
part of or the whole matter or the termination of the process; and concludes with an

explanation of when the process is considered terminated by way of opting out, refusal

191 The SALRC has in its Project 125 Report on the Harmonisation of existing laws

providing for different Prescription Periods made a recommendation regarding the
suspension of prescription periods. It is common cause that the report is currently being
considered by the Department of Justice and Constitutional Development and that it is
the prerogative of the Minister of Justice to promote the legislation contained in that
report. The SALRC is of the view that until such time as that draft Bill has been promoted,
including an identical clause in this draft Bill would be appropriate. The Report is available
at https://www.justice.gov.za/salrc/reports/r-pr125-PrescriptionPeriods.pdf
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to mediating, the initiating of a process without agreement of all of the parties etc or the

withdrawal of the mediator from the process.

Certificate of outcome

3.60 With regard to the certificate of outcome the Islamic Forum Azaadville submits
that the outcome must be recorded in court and that the process must be “non-
prejudicial”. Following its submission on sub-clauses 19(2) and (3) SAAM suggests that

an addition be made to clause 21 which provides as follows:

21(c) Stating whether the parties’ conduct during the mediation process was
bona fide and whether they participated.

3.61 La Poppie Mediations endorses the issuing of a certificate of outcome by the
mediator to the parties. It recommends that where public prosecutors make use of a
mediation process roneo forms are developed that set out clearly what and how an
agreement was reached and how much time was spent on mediation. It comments that
prosecutors may compel a party in a family dispute to comply with a requirement for
mediation or may face the wrath of the criminal court which in its view is not the true

restorative justice method of dealing with family law disputes.19?

3.62 Although some of the comment on this clause is dealt with above under the
discussion of clause 19, it stands to be noted that the SALRC agrees that the certificate
of outcome should reflect the reasons why a party refused to participate in further
mediation. It however does not agree that a value judgement be made as to the intent of
the parties as mediators should not be involved in making a judgement of the parties.
The amended certificate of outcome is provided for under clause 29 of the draft Bill. The
certificate of outcome is needed to initiate or resume litigation. To create alignment with
the draft Mediation Bill two additional clauses are added to clarify that a mediator may
not make a report or other communication to the court, arbitrator, or other authority that
may make a ruling on the family law dispute; and that any such communication in

violation thereof may not be considered by a court, arbitrator, or other authority.

192 Natalie Ruiters, La Poppie Mediations.
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Costs, funding and fees

3.63 The Islamic Forum Azaadville is of the view that fees should be capped. The
Black Lawyers Association Limpopo similarly submits that the fees to be charged by
mediators, arbitrators and coordinators should be regulated in the same way that costs
are regulated in litigation to avoid exploitation of parents.

3.64 The Office of the Family Advocate comments that in its view the discussion paper
does not adequately address the issues of costs relating to ADR processes with specific
regard to the high costs attached to family law litigation, and mediation and ADR
processes which include facilitation, parent coordination, and collaboration. It submits
that currently only the employed and financially strong can afford these processes which
is a small percentage of the population. It comments that this places the principles of
access to justice for the poor and indigent and the benefits of mediation and other ADR
processes on tenuous ground as they can ill afford the related costs whether on a sliding
scale or not. It concludes that the upshot is that a distinction is drawn between the
services provided to children whose parents are financially strong and children growing
up in a poor and indigent household. The Office of the Family Advocate further states
that the sustainability of costs also impacts on the cycle of the ADR process. It postulates
that if tariffs related to mediation and ADR processes are set fairly low it might be a
disincentive for private practitioners to participate. Another consequence of this
approach is that if state funded structures in and outside of government are regarded as
only being of relevance to the poor and not the financially strong or wealthy; even though
this may be the choice of the client or parent it presupposes that government services
are not there for all. It proposes that having a lower scale tariff for mediation and ADR

would equalise the playing fields and the benefits to the consumers of the process.

3.65 In the same vein the Office of the Family Advocate submits that providing for
tariffs on a sliding scale is of little benefit to those “in the socio-economic demographics
of South Africa who are disadvantaged”. The growing unemployment and the divorce
statistics mean that such processes may not be accessible to the majority of the
unemployed nor those who are divorcing or divorced. It reports that statistics on the
divorce rate under unrepresented litigants is higher than represented litigants.

Consideration should be given to how state funded structures could best support the
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demand for mediation and ADR as being a cost-effective response to the burgeoning

statistics on unemployment and divorce.'%

3.66 The Office of the Family Advocate flags what it considers to be two pivotal matters
that it believes will impact on accessibility of these services, namely affordability and
physical access. It argues that these matters are integral to the reasons given for the
benefit of ADR i.e. access to and quick effective service. It notes a gap in research on
the accessibility of appropriately experienced and qualified private practitioners in all
areas, e.g. rural areas; the accessibility of state-funded organs in all areas; the tariffs of
private practitioners relating to ADR; research on state-funded organs/bodies to support
legislation in all areas; and the availability of skill and experience for these processes in

a way that is child focussed.%

3.67 Jurné Le Roux submits that in respect of the liability for the cost of conducting
the mediation as provided for in clause 22(2) and particularly where one party has made
an undertaking to pay the fees in full, it may be prudent to determine that the other party
should still contribute, even if it is a nominal amount, to create a sense of commitment.
She explains that in her experience as a former Family Advocate, it often appeared that
certain parties were less inclined to fully participate in the mediation process as the
service was being provided free of charge and the failure of such process thus did not
have immediate monetary consequences for them.®> SAAM, however, is of the view
that although providing that both parties should pay for mediation so that they
understand that the process incurs expenses and needs to be taken seriously, it may
have an unintended outcome. A non-breadwinner in a divorce action or a custodian
parent attempting to resolve a maintenance matter may not be in a position to pay the
required contribution to the cost of mediation. This might prove to be problematic as the
other party can claim that mediation was not attempted. The procedure for divorce
mediation and matters pendete lite would require a more definitive system that provides

for one party to pay the total costs, alternatively to provide for pro-bono mediators.

193 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

194 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

195 Jurné Le Roux, family mediator.
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Natalie Ruiters!®® suggests that to avoid the situation where one party is unable to pay,

the fees should rather be paid proportional to the parties’ income and means.

3.68 The Black Lawyers Association, Limpopo submits that the tariff of fees
chargeable must be applicable to all service providers.

3.69 The Sunni Ulama Council Gauteng submits that clauses 30 to 33 dealing with
privilege, admissibility and discovery; waiver and exclusion of privilege; limits of
privilege; and severability also find application under this chapter on mediation and

should be replicated here.

3.70 The SALRC confirms that costs, funding and fees will be regulated “as
prescribed” and will be applicable across the board. It agrees that parties should
contribute financially, proportionally according to their income and that this should be
included. It proposes that the word “equally” should be substituted with the word
“proportionally”. This will ensure that both parties are committed to the process. It is also
agreed that clauses similar to clauses 30 to 33 of the draft Bill should be incorporated

under the chapter on mediation.

E Recommendations

3.71 The revised clauses and additional transitional provisions inserted in the draft Bill

to give effect to mediation in family law disputes read as follows:

Certification as a mediator

16. (1) The Chief Justice must, after consultation with the Heads of Court, without
delay and by way of notice in the Government Gazette, recognise one or more
organisations to register persons as certified mediators.

(2) The Chief Justice may from time to time recognise additional organisations, by

way of notice in the Government Gazette, to register persons as certified mediators.

196 Natalie Ruiters, La Poppie Mediations.
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(©)) When the Chief Justice has recognised an organisation in accordance with
subsections (1) or (2), the persons certified as mediators of family law disputes by that
organisation are deemed certified mediators, for purposes of this Act and any other
law that requires family law mediation services to be rendered.

4) Prior to recognising any organisation in terms of subsections (1) or (2), the
Chief Justice must ascertain details of the —

@) gualification and certification standards used by the organisation,
including any such standards that may be applicable to mediation in
family law disputes;

(b) manner in which the organisation requires persons to be assessed for
certification against these standards;

(© codes of conduct that the organisation requires certified mediators to
comply with, as well as the complaints and disciplinary procedures that
apply to mediators certified by the organisation; and

(d) manner in which the mediator standards, the codes of practice, the
complaints and disciplinary procedures, and the register of mediators
certified by the organisation, are published.

(5) The Chief Justice may when recognising an organisation in terms of subsection
(1) or (2) stipulate that the organisation is only recognised to register persons as
certified mediators for family law disputes.

(6) Subject to subsection (4), the decisions in accordance with subsections (1), (2)
and (5) must be at the discretion of the Chief Justice, provided that the Chief Justice
may consult with any relevant stakeholders prior to making any such decision.

@) The Chief Justice may from time to time, after consultation with the body, at
their discretion, withdraw the recognition of any organisation previously made in
accordance with sections (1), (2) or (5).

(8) The minimum requirements for a person to be certified as a mediator include
that such person must —

@) provide proof of having met the following training requirements:

() training in a family mediation training course accredited by a organisation
recognised in terms of subclause (1), with assessment and certification of
their attendance and competence; and

(i) completion of additional training, which includes training in psychology,
training in family law, or training in both.

(b) provide proof of having met the minimum practice requirement of

participation in at least three supervised mediations.
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(© be a certified member of an organisation recognised in terms of
subsection (1).

(9) A minimum period of recurring annual community service as prescribed is
required from certified mediators upon which continued certification as a mediator is
dependent.

(10) Any additional requirements for certification as a mediator may be imposed by
the Chief Justice or prescribed by regulation.

Commencement of mediation before litigation

17.(2) In order to attempt the resolution of a family law dispute, the parties to a dispute
must, once they have complied with section 13, submit to mediation in terms of this
Act before any other proceedings (including the issuing of summons, or a notice of
motion) may commence.

2) The mediation must be performed by a certified mediator agreed on by the
parties or, if the parties are unable to agree, by a certified mediator appointed by an
organisation recognised in terms of section 16(1) of the Act or by the Court.

3) Subject to subsection (2), nothing precludes a programme provider from
making available their services to the parties to facilitate the mediation as a certified
mediator.

(4) The parties are not compelled to submit to mediation if—

(a) they intend to file a settlement agreement and both parties consent to
the agreement being made an order of court by incorporating it in the
divorce order;

(b) they have previously attempted to mediate the dispute concerned but
that mediation was unsuccessful;

(© a mediator, after assessing, as prescribed, whether domestic violence
as defined in section 1 of the Domestic Violence Act 116 of 1998 may
be present, is of the opinion that domestic violence is present and that
the domestic violence may adversely affect the safety of the party or a
family member of that party or the ability of the party to negotiate a fair
agreement;

(d) a court is satisfied that there are reasonable grounds to believe that
abuse of a child by one of the parties has occurred or there would be a
risk of abuse of the child if there were to be a delay in applying for
protection of the child; or

(e) they have signed a collaborative family practice participation

agreement; or
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() a court determines that participation is not in the best interests of the

parties or the child, including urgency or potential hardship.

Jurisdiction of court

18.(1) A court may at any stage of litigation, if it deems it in the best interests of any
member of the family concerned, refer a matter to a certified mediator to facilitate
mediation of the family law dispute between the parties, and may do so with or without
the consent of the parties to the proceedings.

2) A litigant may, at any stage of the litigation, apply to court for the referral of a
dispute to mediation with such order as to costs as the court deems appropriate.

3) Where a family law dispute is referred to mediation the time limits prescribed
for the delivery of pleadings and notices and the filing of affidavits or the taking of any
step shall be suspended for every party to the dispute from the date of signature of the
agreement referred to in section 21 to the time of completion or termination of the
mediation;

(4) Subject to section 17(4), a court exercising jurisdiction under this Act must not
hear a family dispute unless a party files with the court a certificate of outcome
furnished to that party by a certified mediator in terms of section 29.

Refusal to submit to mediation

19.(1) Notwithstanding the provisions of sections 17 and 18, a party may, within
five days after attending one session with a certified mediator to determine
whether mediation appears to be appropriate for the resolution of the dispute,
or the parties and the circumstances, opt out of further mediation contemplated

in those sections, on the following grounds:

@) The issue constitutes a question of law only; or

(b) any other good cause shown, including urgency and potential harm or
prejudice.

2) Parties who refuse to participate in further mediation must provide the
mediator with written reasons for their refusal.

3) The court may impose a punitive cost order, or another appropriate
order, if, during a subsequent hearing, it concludes that a party unreasonably

refused to engage in mediation.

Termination of appointment of a certified mediator

20.(1) If a mediator appointed under this chapter is—
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(a) found to be non-compliant with the training or practice requirements as
set out in section 16(8)(a) or (b);
(b) found to no longer satisfy the requirement for certification as required
under section 16(8)(c);
(© found to have financial or personal interest in the family law dispute;
(d) found to have obtained their appointment by way of fraud or any other
improper means; or
(e) unable to serve as a mediator for the mediation,
the parties may terminate the appointment of the mediator and appoint another
certified mediator for the mediation or request an organisation recognised in terms of
clause 16(1) of the Act to appoint another certified mediator.
2 Notwithstanding subsection (1), the parties may agree to terminate the
appointment of a mediator, or agree to replace a mediator at any time, for any reason

whatsoever.

Agreement to mediate

21.(1) Before commencement of the mediation in terms of clauses 17 or 18, a certified
mediator must enter into a written agreement to mediate with both or all parties.

(2) The agreement to mediate must set out—

(a) the role and functions of the certified mediator and their affiliation with
an organisation recognised in terms of section 16(1) of the Act;

(b) the rights and obligations of the parties in respect of the mediation
process, including the duty to disclose all relevant documentation and
information voluntarily, openly and honestly;

(© the fact that the mediation occurs without prejudice of rights;

(d) the professional fees payable to the mediator; and

(e) other matters the parties and the mediator deem appropriate.

Procedure to be followed during mediation and the role of mediator
22.(1) A mediator may determine the manner in which the mediation is to be conducted
after consultation with the parties, taking into account —
(d) the circumstances of the case;
(e) any wishes that the parties may express; and
() the need for a speedy settlement of the dispute.
(2) The parties to a family law dispute are required to attend mediation

proceedings.
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(©)) A mediation must be conducted in private unless otherwise agreed by the
parties.

(4) A party may have their legal representative or a support person attending the
mediation process, but the mediation must take place between the parties to a family
law dispute themselves.

(5) The mediator may, if they deem it in the interests of justice, and subject to the
application of sections 25 and 26, include or exclude any legal representative or
support person from the proceedings.

(6) Notwithstanding subsection (3)a non-party of a mediator's choice may
participate in a mediation to assist the mediator during the mediation, subject to the
consent of the parties.

@) A mediator must act independently and impartially and seek to maintain fair
treatment of the parties and, in so doing, must take into account the circumstances of
the case including the best interest of any children.

(8) Prior to accepting the appointment, the prospective mediator must ensure their
availability to conduct the mediation diligently and efficiently.

(9) At any stage of a mediation a mediator may meet or communicate with the
parties together or with each of them separately.

(10) A mediator may not act as a representative or an advisor of a party in any
arbitral, judicial or other dispute resolution proceedings in respect of the dispute that
is related to the mediation.

(11) A mediator may assist the parties to reach a satisfactory resolution of the family

law dispute and may suggest options for the settlement of the dispute.

Immunity of mediator
23. A mediator is not liable for any act or omission in respect of anything done or
omitted to be done in the discharge of their functions as a mediator unless the act or

omission is shown to have been in bad faith.

Commencement and completion of the mediation

24.(1) The mediation process commences when the parties and a certified mediator
sign an agreement to mediate.

(2) The time limit for completion of the mediation is 90 days from the date of referral,
and on expiry of this date the parties may institute legal proceedings even if the
mediation has not been completed, unless the certified mediator, in writing, extends

such time period for completion of the mediation process on good cause shown.
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(©)) The mediation process is concluded by —

(a) the resolution of the matter as reflected in a signed mediated settlement
agreement, on the date of such signature;

(b) the resolution of a part of the matter as reflected in a signed mediated
settlement agreement in which the parties agree that any remaining
parts of the matter must not be included in the process; or

(© the termination of the process.

4) The mediation process terminates when —

@) a party opts out of the mediation process or refuses further mediation in
terms of clause 19;

(b) a party initiates a proceeding in connection with the matter without the
agreement of all the parties;

(© in pending proceedings in connection with the matter a party —

(@ initiates an action, motion, or application;

(i) requests that the proceeding be put on the court’s active roll; or

(iii) takes similar action that requires a notice to be delivered to the
parties; or

(d) a mediator withdraws from the process.

Confidentiality of any communication made during the mediation process
25. (1) Any communication made during the mediation process is confidential unless
the parties agree otherwise, or any other law provides otherwise.
2) A communication made during the mediation process includes -
@) an invitation by a party to engage in mediation or the fact that a party
was willing to participate in mediation;
(b) views expressed, or suggestions made by a party during the mediation
in respect of a possible settlement of the family law dispute;
(© statements or admissions made by a party in the course of the
mediation;
(d) proposals made by the mediator or the parties;
(e) the fact that a party had indicated their willingness to accept a proposal
(or parts thereof) for settlement made by the mediator or the parties;
and

() a document prepared primarily for purposes of the mediation.
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Privilege, admissibility and discovery
26.(1) Subject to sections 27 and 28, any communication made during the mediation
process is privileged in terms of subsection (2), is not subject to discovery, and is not
admissible in evidence.
2) In court or arbitration proceedings, the following privileges apply:
(@) a party may refuse to disclose, and may prevent any other person from
disclosing, any communication made during the mediation process; and
(b) a non-party participant may refuse to disclose, and may prevent any
other person from disclosing, any communication made during the
mediation process made by the non-party participant.
3) Evidence or information that is otherwise admissible or subject to discovery
does not become inadmissible or protected from discovery solely on account of its

disclosure or use in the mediation process.

Waiver and exclusion of privilege

27. (1) A privilege in terms of section 26 may be waived in writing in a record or orally
during proceedings if it is expressly waived by all parties and, in the case of the
privilege of a non-party participant, if it is also expressly waived by the non-party
participant.

(2)A person who makes a disclosure or representation about any mediation
communication which prejudices another person in legal proceedings may not claim
privilege in terms of section 26, but this limitation only applies to the extent that it is

necessary for the person prejudiced to respond to the disclosure or representation.

Limits of privilege
28.(1) There is no privilege in terms of section 26 for any communication made during
the mediation process that is—

(a) available to the public in terms of any law or made during a session of

the mediation process that is open, or is required by law to be open, to

the public;

(b) a threat or statement of intention to inflict bodily harm or commit a crime
of violence;

(©) intentionally used to plan a crime, commit or attempt to commit a crime,

or conceal an ongoing crime or ongoing criminal activity;
(d) part of an agreement resulting from the mediation process, reflected in a

document signed by all parties to the agreement; or
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(e) not subject to the privilege in accordance with the terms of an agreement
to mediate between the parties and the mediator.
(2) Privileges in terms of section 26 do not apply to the extent that a communication
is—

(a) sought or presented to prove or disprove a claim or complaint of
professional misconduct or malpractice arising from or relating to the
mediation process; or

(b) sought or presented to prove or disprove abuse, neglect, abandonment,
or exploitation of a child or adult, unless the child protection services
agency or adult protection services agency is a party to or otherwise
participates in the process.

3) There is no privilege in terms of section 26 if a court, tribunal or forum finds,
after a hearing in camera, that the party seeking discovery or the proponent of the
evidence has shown that the evidence is not otherwise available, the need for the
evidence substantially outweighs the importance of protecting confidentiality, and the
communication made during the mediation process is sought or presented in—
(a) court proceedings involving an offence; or
(b) proceedings seeking rescission of a contract arising out of the mediation
process or in which a defence to avoid liability under the contract is
raised.
(4) If any communication made during the mediation process is subject to an
exception in terms of subsection (2) or (3), only that part of the communication
necessary for the application of the exception may be disclosed or admitted.
(5) Disclosure or admission of evidence excluded from privilege in terms of
subsection (2) or (3) does not render the evidence or any other communication made
during the mediation process discoverable or admissible for any other purpose.
(6) The privileges under section 26 do not apply if the parties in a signed document
agree in advance, or if a record of proceedings reflects that the parties agree, that all

or part of the mediation process is not privileged.

Certificate of outcome
29.(1) A mediator must provide the parties with a certificate of outcome—

(@) setting out the agreement reached between the parties; or

(b) stating that an agreement between the parties could not be reached;
and

(c) if applicable, setting out the reasons why a party refused to participate in
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further mediation as provided for in clause 19(1) and (2).
(2) Except as required in subsection (1) a mediator may not make a report,
evaluation, recommendation, finding, or other communication regarding a mediation
to a court, arbitrator, or other authority that may make a ruling on the family law dispute
that is the subject of the mediation.
(3) A communication made in violation of subsection (2) may not be considered by a

court, arbitrator, or other authority.

Mediated settlement agreement and enforcement thereof

30.(1) Once the parties agree on the terms of a settlement to resolve all or part of the
family law dispute, they must prepare and sign a written settlement agreement.

2 The mediator must provide support to the parties in preparing and accurately
recording the settlement agreement.

3) A mediated settlement agreement is binding on the parties.

(4) Where a mediated settlement agreement is reached it may be made an order
of court; provided that where the interests of a child is affected, such agreement must
be ratified by a court.

Issuing of Directives and Rules

31.(1) The Chief Justice, and the Heads of Court under the Superiors Courts Act, may
issue relevant practice directives among others, on the following —

(@) mediation under this Act;
(b) screening guidelines for referring matters to mandatory mediation;

(c) expedited processes for the enforcement of mediated settlement
agreements.

2) The Chief Justice and the Heads of Court must consult with the Legal Practice
Council and members of organisations recognised in terms of section 16 before
issuing any practice directive in terms of sub-section (1).

(3) The Rules Board for Courts of Law established under the Rules Board for Courts
of Law Act, 1985 (Act No, 107 of 1985) may make rules for family mediation in the
superior courts and the magistrates’ courts under this Act.

Costs, funding and fees
32.(1) The parties participating in the mediation process must pay the costs of the

mediation in full, except when the services of the mediator are provided free of charge
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or when a sliding scale, as prescribed, applies owing to the indigence of a party or the
parties.
(2) Liability for the costs of the mediation must be borne proportionally between the
opposing parties participating in the mediation process: Provided that the parties may
agree otherwise.
(3) The phrase “costs of the mediation” includes only:
(a) the fees of a mediator;
(b) the travel and other expenses of a mediator;
(c) the cost of any expert advice requested by a mediator with the agreement of
the parties;
(d) the cost of any assistance of a selecting authority for appointing a mediator
provided pursuant to sections 17 and 18; and

(e) the costs of the venue of the mediation.
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CHAPTER 4: COLLABORATIVE FAMILY
PRACTICE

A Introduction and background

4.1 The discussion paper explains that collaborative dispute resolution is one of the
ADR mechanisms employed to resolve family law disputes.’®” This process allows for
the parties in the dispute to be guided by a multidisciplinary team with a view to resolving
parenting, financial and personal issues amicably. Other than mediation, the
multidisciplinary team may be made up of legal representatives, mental-health
professionals, financial specialists etc. who jointly function as advisers, advocates or
educators. To foster commitment to the process the parties agree in writing that they will
not litigate while the process is underway. Importantly legal representatives who are part
of such a team are disqualified from handling any subsequent litigation if the negotiations
should fail. The discussion paper flagged some concerns around this practice. The
primary concern is that if the process fails the parties would need to engage new counsel
starting the briefing process afresh. The parties may therefore be placed under undue
pressure to settle. A secondary concern is that this process caters towards those parties
who are in the high- to upper-middle income bracket, which is a very select category of
disputants. The third concern is that legal practitioners have been known to bypass the
requirement to withdraw from an unsettled matter, by not signing the participation
agreement until after settlement has been reached. The proposed system of
collaborative dispute resolution was included in clauses 23 to 33 of the draft Bill for
consideration. The SALRC has subsequently concluded that the term “collaborative
family practice” more accurately describes this process and has elected to substitute the
terminology in favour of the term “collaborative family practice”. As the former term was
used in the discussion paper it will be retained and used interchangeably in respect of

the submissions received.

This chapter provides an overview of the proposals contained in the discussion paper;
considers the submissions received on this topic and concludes with an evaluation
thereof and the final proposals in this regard. For the most part, the SALRC has

confirmed the recommendations contained in the discussion paper providing for a

197 SALRC Discussion Paper 216.
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collaborative approach guided by a team of experts seeking to resolve the family law

dispute as amicably as possible.

B Summary of proposals contained in the discussion

paper

4.2 The draft Bill provided that the proposed system of collaborative family practice
may only commence once a certificate of attendance of the information and education
programme has been issued. Further that, an agreement to engage in this process must
be voluntary and in writing, signed by both parties and state the intention of the parties
to resolve the matter in this manner.'®® If a matter is already before the courts, an
agreement must be placed on record before the court, thereby staying the matter.'*® The
dispute is resolved through the signing of a settlement to some or all of the matters in
dispute. The process may, however, be terminated with or without cause and without
reaching settlement.?®® The time limit for completion of the process is stipulated as 90
days from the signature of the agreement.?°® A legal representative, who is part of the
multidisciplinary team seeking resolution, may not represent either of the parties in
subsequent litigation and neither may any legal representative associated with their law
firm. They may, however, seek the court's approval of an agreement flowing from the
process or to seek or defend an urgent application in carefully circumscribed
circumstances.?®?> The proceedings are confidential to the extent agreed upon by the
parties. Although privilege in respect of the agreement may apply, the parties may waive

the same.?®® Grounds for limitation of privilege are further provided for under clause 32.

C Submissions, evaluation and recommendations

4.3  Atthe outset it stands to be noted that few submissions were received regarding

changes to this chapter, with none opposing the inclusion thereof. For this reason and

198 See clauses 23 and 24.
199 See clause 25(2).

200 See clause 24(7).

201 See clause 27.

202 See clause 28(3).

203 See clauses 30 and 31.
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due to the fact that collaborative practice has only been piloted by a few lawyers of own
accord in South Africa the SALRC engaged further with local and international specialists
to test the veracity of the proposal in this regard. These views will be reflected alongside
the submissions in this part. The SALRC is mindful that this option would only be
available to a small cohort of wealthy people who have the financial ability to appoint a
collaborative team. As many of the matters that are currently clogging courts are
sustained by parties with financial staying power or until such staying power runs out, it
is believed that this option would be better than a fully opposed divorce case and might
gain traction if legislated for. Electing this option would exclude such parties from the
requirement of mandatory mediation. The parties would however still need to reach an
agreement to engage in this manner and have to meet the information and education

requirements.

4.4 With this said, Legal Aid SA notes that collaborative law enables legal
representatives engaging in collaborative family practice to create an environment for
parties to see the bigger picture and in the process attempt to minimise the costs relating
to their dispute by being reasonable in their demands.?** This is particularly so when
parties have children because they will continue to play a role in each other’s lives. Thus,
this process aims to preserve the relationship of the parties. It is of the view that round
table conferences are ideal platforms for developing collaborative practice in SA.
Engaging in collaborative family practice will in its view require practitioners to change
their attitudes and not be litigation orientated. Once divorce instructions are received, it
might be ideal to inquire from the client what their views are on the resolution of the
divorce in a collaborative way wherein the needs and interests of both parties will be duly
considered to reach an amicable solution. It is however also of the view that by providing
more options such as collaborative law or arbitration to the process, and thereby adding
more role players to the process, this will undoubtedly increase the costs and the time it
takes to resolve an issue. This would in turn create a barrier and will exclude the indigent
and vulnerable in society from enjoying the benefits of this process. It comments that a
fine balance is necessary to include all in society. Legal Aid SA holds the view that
collaborative law can play a positive role during round table discussions, for example, a
financial planner may be able to assist both parties during these meetings instead of

employing financial planners for each of the parties.

204 This sentiment is endorsed by Pat Mkhize, Mandulo Foundation.
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4.5 The Islamic Forum Azaadville submits that a professional should not be
precluded from operating in different or consecutive functions. The measure should be
the consent of the parties to the dispute. In its view, the benefit would be saved costs
and time utilised. The outcome should however be reviewable and benchmarked against
the principles of fairness and justice.?®> Furthermore, provisions should be made for
registration of the process in a court register; that assessments should be made with
regard to the children’s rights; fees should be capped; provision should be made for the
extension of time with the consent of all parties and subject to notification of the court of

the extension; and the outcome must be recorded in court.?%¢

4.6 Nicolle Kopping-Pavars observes that the proposed model of collaborative
dispute resolution contained in the draft Bill has evolved. She comments that the process
is very much a team-based approach whereby the team assists the parties from a legal
perspective, family or parenting perspective, and financial and property perspective. She
explains that the lawyers play a secondary role in that they provide legal advice and draft
a separation agreement, whereas the family or financial professional plays the primary
role of guiding the parties through the process. Her main concern lies in the availability
of trained financial or other professionals to make this a viable option.

4.7 The SALRC confirms that the Bill in its entirety provides parties with the option of
choosing which ADR process they wish to engage with prior to going to court. Further
that, a certificate would be required by a court prior to being able to proceed with
litigation. It views engaging in collaborative family practice as one such process. The
view is further held that most lawyer mediators will opt for collaborative divorce, once it
is properly regulated. The SALRC is mindful that there are multiple models of
collaborative family practice. It is of the view that the model of collaborative family
practice proposed in this chapter is the model most appropriate to providing a minimum
framework for family law dispute resolution. The team involved in the process may
augment the process to fit the needs of the parties and the dispute they are facing, as
long as the basic principles are followed. One of these principles is that, whereas the
lawyers representing the parties may play a limited role in comparison to other team
players, they are the convenors of the process. The distinct feature of collaborative law
is that parties are represented by lawyers (“collaborative lawyers”) during negotiations.

Highlighting the role of the lawyers becomes necessary due to the fact that by engaging

205 Islamic Forum Azaadville.

206 Islamic Forum Azaadville.
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in a collaborative family practice process these lawyers are contractually bound not to
litigate on behalf of the parties if the negotiations should break down. The parties in turn
demonstrate their commitment to the process and the understanding that if the process
does not culminate in an agreement they will incur the substantial cost of retaining a new
legal team to litigate. The SALRC does not agree that ADR agreements should be
registered in court as these processes should take place before any court action or

application is brought.

Requirements for a collaborative family practice participation agreement
4.8 Pat Mkhize of the Mandulo Foundation submits that with regard to clause 23
which provides for the requirements for a collaborative dispute resolution participation

agreement the following should be inserted after sub-clause 23(1)(e) as follows:

(e) identify the collaborative legal practitioner who represents each party in
the process, and the role of the collaborative legal practitioner in a collaborative
dispute resolution should be spelt out;

4.9 Nicolle Kopping-Pavars notes that it would seem that clause 23 only provides for
legal professionals in the participation agreement. She advises that the evolved Team
Approach model requires that the team members be provided for.

4.10 After considering the comment, the SALRC agrees to the addition to subclause
23(1)(e) and suggests the addition of a new sub-clause 23(1)(e) as follows:

23(1)(e) identify the collaborative legal practitioner who represents each party in
the process, and their role in the collaborative family practice process;

and

23(1)(f) identify the neutral professionals involved in the collaborative family
practice process and their role therein;

4.11 It further recommends that the heading “collaborative law”, should in light of the
comment received be changed to “collaborative family practice” to align with the
proposed long title of the Bill. The preferred term is therefore collaborative family

practice.

Commencement and conclusion of a collaborative family practice process
412 Ms Kopping-Pavars submits that if a collaborative family practice process

terminates due to the initiation of court proceedings, there should be a cooling off period.
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She suggests a waiting period of at least 60 days after termination of the process. The
belief is held that this will prevent a party from retaining lawyers to litigate and
immediately entering into the litigation process.

4.13 The SALRC has considered the comment by Ms Kopping-Pavars, but is unsure
of how a cooling off period would work and is concerned about the infringement of the
parties constitutional right to access court. It is of the view that a cooling off period of 60
days would counter the right to access the remedies provided by a court. Additionally,
training and education are provided in terms of this draft Bill. The SALRC is of the view
that an agreement would not need a court order, it would be the same as a settlement

agreement as is the case in any other unopposed divorce.

Proceedings pending before court

4.14 The question is posed as to how proceedings which are before a court should be
addressed. The view is held that (the then)clause 25 read together with clause 28 reflects
that collaborative legal practitioners and legal practitioners in an associated law firm may
not litigate on behalf of the parties. The concern is raised that this would necessitate
reverting to the litigation practitioners if the matter is not resolved in 90 days.2’

4,15 The SALRC is of the view that the furnishing of the status report by the
collaborative legal practitioners to the court in terms of clause 35 of the revised Bill is at
the court's request and should not be seen as a recommencement of litigation between
the parties. The collaborative legal practitioner would therefore be able to present such

a report to the court.

Time limit for completion of collaborative family practice process

4.16 Ms Kopping-Pavars expresses her concern regarding the proposed 90-day
timeline for completion of the collaborative family practice process. She is of the view
that bearing the number of issues to be addressed such as disclosure, pre-brief and de-
brief sessions and property issues, amidst the emotional trauma families suffer when
going through a separation or divorce process, a trauma she considers to be akin to a
death, requires compassion and time. In her experience, a timeline like this is not healthy

and doesn’t consider that the process is made up of several 4—6-way meetings.

207 Nicolle Kopping-Pavars
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4.17 While being mindful of the potential pitfalls of rigid timelines, the SALRC has
applied the time limit of 90 days to all ADR processes in the Bill with the aim of containing
and expediting the resolution and cost of these matters. It is however mindful that some
of the matters may not have reached a resolution and as such has provided for an
extension of time where sufficiently motivated. This requirement seeks to ensure

accountability on the part of the collaborative legal practitioner.

4.18 No comment was received on the clauses dealing with the confirmation of the
agreement by court (clause 26); disqualification of the collaborative legal practitioner and
legal practitioners in associated law firms (clause 28); confidentiality of collaborative
dispute resolution communication (clause 29); privilege, admissibility and discovery
(clause 30); waiver and exclusion or privilege (clause 31); limits of privilege (clause 32);

or severability (clause 33).

D Recommendations

4.19 The SALRC recommends the enactment of the following clauses to give effect to

collaborative family practice:

CHAPTER 5
COLLABORATIVE FAMILY PRACTICE

Requirements for a collaborative family practice participation agreement
33.(1) A collaborative family practice participation agreement must—

(@) be in writing;

(b) be signed by the parties;

(© state the intention of the parties to resolve a matter through a
collaborative family practice process in terms of this Act;

(d) describe the nature and scope of the matter;

(e) identify the collaborative law practitioner who represents each party in
the process, and the role of the collaborative law practitioner in the
collaborative family practice process should be explained;

() identify the neutral professionals involved in the collaborative family

practice process and their role therein.

(9) contain a statement by each collaborative law practitioner confirming

the legal practitioner’s representation of a party in the process; and
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(h) include a statement that the representation of each collaborative law
practitioner is limited to the collaborative family practice process and
that the collaborative law practitioners are disqualified from
representing any party or non-party participant in proceedings other
than a collaborative family practice in connection with a collaborative
matter consistent with this chapter.

2) Parties may agree to include additional provisions not inconsistent with this Act
in a collaborative family practice participation agreement, including, but not limited to—
@) an agreement concerning  confidentiality  of
communications made during the collaborative process;
(b) an agreement that a part or the whole of the collaborative family
practice process must not be privileged in any proceeding;
(© the scope of voluntary disclosure;
(d) the role of non-party participants; and

(e) the retention and role of non-party experts.

Commencement and conclusion of a collaborative family practice process

34.(1) Parties may engage in the collaborative family practice process only once they

have obtained a certificate in accordance with section 13.

(2) Participation in a collaborative family practice process is voluntary and the
process commences when the parties sign a collaborative family practice participation
agreement.

3) A court may not order a party to participate in a collaborative family practice
process in the face of that party’s objection to participation.

4) A collaborative family practice process is concluded by —

@) the resolution of a collaborative matter as reflected in a signed
settlement;

(b) the resolution of a part of the collaborative matter as reflected in a
signed settlement in which the parties agree that any remaining parts
of the matter must not be included in the process;

(©) the termination of the process; or

(d) a method specified in the collaborative family practice participation
agreement.

(5) A collaborative family practice process terminates when a party—

(@) gives notice in writing to other parties that the process has ended;
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(b) initiates a proceeding other than a collaborative family practice process
in connection with a collaborative matter without the agreement of all
the parties;

(© in pending proceedings other than a collaborative family practice
process in connection with the matter—

0] initiates an action, motion, or application to show cause;

(i) requests that the proceeding be put on the court’s active roll;

(iii) takes similar action that requires a notice to be delivered to the
parties; or

(d) except as otherwise provided in subsection (7), discharges a
collaborative law practitioner or when a collaborative law practitioner
withdraws from further representation of a party.

(6) A party’s collaborative law practitioner must give prompt notice in writing to
all other parties of a discharge or withdrawal.
(7) A party may terminate a collaborative family practice process with or without

cause.

(8) Notwithstanding the discharge or withdrawal of a collaborative law practitioner,
the collaborative family practice process concerned continues if, not later than 30 days
after the date on which the notice of the discharge or withdrawal in terms of subsection

(6) was delivered to the parties—

(a) the unrepresented party engages a new collaborative law
practitioner; and
(b) in a signed notice—
(@ the parties consent to continue the process by reaffirming
the collaborative family practice participation agreement;
(ii) the agreement is amended in order to identify the new
collaborative law practitioner; and
(iii) the new collaborative law practitioner confirms their
representation of the party concerned in the collaborative
process.
(9) The provisions of subsection (4) notwithstanding, a collaborative family practice
process does not conclude until a party, with all the consent of the parties, requests a
court to approve the resolution of the collaborative matter or any part thereof as
recorded in a sighed document.
(10) A collaborative family practice participation agreement may provide additional

methods of concluding a collaborative family practice process.
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Proceedings pending before court

35.(1) Persons in proceedings pending before a court may enter into a collaborative
family practice participation agreement seeking to resolve a collaborative matter
related to the proceedings.

(2) The parties must, within three days of the conclusion of the agreement, file a

duly signed record of the agreement with the court.

3) Subject to subsection (6), the filing operates as an application for a stay of the

proceedings.

4) The parties must, within three days of the conclusion of the collaborative family
practice process, file a duly signed record of the conclusion with the court, which filing

will have the effect of lifting the stay of the proceedings in terms of subsection (3).
(5) The notice may not specify any reason for termination of the process.

(6) A court in which proceedings have been stayed in terms of subsection (3) may
require the parties and collaborative law practitioners to furnish a status report on the

collaborative family practice process and the proceedings, which—

(a) may include only information on whether the process is ongoing or
concluded; and

(b) may not include a report, assessment, evaluation, recommendation,

finding, or other communication regarding a collaborative family

practice process or collaborative family practice matter.

Confirmation of agreement by court
36. A court may confirm a settlement agreement resulting from a

collaborative family practice process.

Time limit for completion of collaborative family practice process

36. The time limit for completion of the collaborative family practice process, after
the collaborative agreement has been signed, is 90 days, and on expiry of that date
the parties may institute legal proceedings, even if the collaborative family practice
process has not been completed, unless the collaborative law practitioner provides

the parties with a reasonable explanation, in writing, for the delay.

Disqualification of collaborative law practitioner and legal practitioners
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in associated law firm

38.(1) Except as otherwise provided in subsection (3), a collaborative law practitioner
is disqualified from appearing before a court or in arbitration proceedings to represent
a party in a matter relating to the collaborative matter.

(2) Except as otherwise provided in subsection (3), a legal practitioner in a law firm
with which the collaborative law practitioner is associated is disqualified from
appearing before a court to represent a party in proceedings relating to the
collaborative matter if the collaborative law practitioner is disqualified from doing so in

terms of subsection (1).

3) A collaborative law practitioner or a legal practitioner in a law firm with which

the collaborative law practitioner is associated may represent a party—

@ to request a court to approve an agreement resulting from the
collaborative family practice process; or
(b) to seek or defend an urgent application to protect the health, safety,
welfare or interests of a party, or family member of a party, if a new
legal practitioner is not immediately available to represent that person.
(4) If subsection (3)(b) applies, a collaborative law practitioner, or a legal
practitioner in a law firm with which the collaborative law practitioner is associated,
may represent a party or a family member of a party only until the person is
represented by a new legal practitioner or reasonable measures are taken to protect
the health, safety, welfare, or interests of the person.

Confidentiality of collaborative family practice communication

39. A collaborative family practice communication is confidential to the extent agreed
on by the parties in a signed document or as provided by law of the Republic other
than this Act.

Privilege, admissibility and discovery

40.(1) Subject to sections 41 and 42, a collaborative family practice-communication is
privileged in terms of subsection (2), is not subject to discovery, and is not admissible

in evidence.

(2) In court or arbitration proceedings, the following privileges apply:
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(a) A party may refuse to disclose, and may prevent any other person from

disclosing, a collaborative family practice communication; and

(b) a non-party participant may refuse to disclose, and may prevent any
other person from disclosing, a collaborative family practice

communication made by the non-party participant.

3) Evidence or information that is otherwise admissible or subject to discovery
does not become inadmissible or protected from discovery solely on account of its

disclosure or use in a collaborative family practice process.

Waiver and exclusion of privilege

41.(1) A privilege in terms of section 40 may be waived in writing in a record or orally
during proceedings if it is expressly waived by all parties and, in the case of the
privilege of a non-party participant, if it is also expressly waived by the non-party
participant.

(2) A person who makes a disclosure or representation about a collaborative
family practice communication which prejudices another person in legal proceedings
may not claim privilege in terms of section 40, but this limitation only applies to the
extent that it is necessary for the person prejudiced to respond to the disclosure or

representation.

Limits of privilege
42.(1) There is no privilege in terms of section 40 for a collaborative family practice

communication that is—

@) available to the public in terms of any law or made during a session of
a collaborative family practice process that is open to, or is required by

law to be open, to the public;

(b) a threat or statement of intention to inflict bodily harm or commit a crime

of violence;

(©) intentionally used to plan a crime, commit or attempt to commit a crime,

or conceal an ongoing crime or ongoing criminal activity;
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(d) part of an agreement resulting from the collaborative family practice
process, reflected in a document signed by all parties to the

agreement; or

(e) not subject to the privilege in accordance with the terms of a
collaborative family practice participation agreement between the

parties.

2) Privileges in terms of section 40 do not apply to the extent that a

communication is—

@) sought or presented to prove or disprove a claim or complaint of
professional misconduct or malpractice arising from or relating to a

collaborative family practice process; or

(b) sought or presented to prove or disprove abuse, nheglect,
abandonment, or exploitation of a child or adult, unless the child
protection services agency or adult protection services agency is a
party to or otherwise participates in the process.

(3) There is no privilege in terms of section 40 if a tribunal finds, after a hearing in
camera, that the party seeking discovery or the proponent of the evidence has shown
that the evidence is not otherwise available, the need for the evidence substantially
outweighs the importance of protecting confidentiality, and the collaborative family

practice communication is sought or presented in—

(a) court proceedings involving an offence; or
(b) proceedings seeking rescission of a contract arising out of the
collaborative family practice process or in which a defence to avoid
liability under the contract is raised.
4) If a collaborative family practice communication is subject to an exception in
terms of subsection (2) or (3), only that part of the communication necessary for the
application of the exception may be disclosed or admitted.
(5) Disclosure or admission of evidence excluded from privilege in terms of
subsection (2) or (3) does not render the evidence or any other collaborative family
practice communication discoverable or admissible for any other purpose.
(6) The privileges under section 40 do not apply if the parties in a signed document
agree in advance, or if a record of proceedings reflects that the parties agree, that all

or part of a collaborative family practice process is not privileged.
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Severability

42. If any provision of this chapter or its application to any person or circumstance
is held to be invalid, the invalidity does not affect other provisions or applications of
this Act, which can be given effect to without the invalid provision or application, and

to this extent the provisions of this Act are severable.
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CHAPTER 5: FAMILY ARBITRATION

A Introduction and background

5.1 The discussion paper explained that section 2 of the Arbitration Act, 42 of 1965
currently prohibits arbitration in family matters.?°® Consequently, to the extent that an
arbitration award of a family matter and particularly in respect of determining the rights
or interests of children falls within the ambit of section 2, it would seem to be
unenforceable as being contrary to public policy.?2®® The SALRC considered whether
there was a need to legislate for arbitration in family law disputes particularly where
children are involved, and if this is the case, whether this should be done by way of
specialised legislation such as the draft Family Dispute Resolution Bill, rather than the
Arbitration Act.?%°

5.2 The SALRC recognised that a tribunal’s arbitral award will bind only the parties
involved in the arbitration to the arbitration agreement. However, the award may affect
the children of the parties. Although a child may be considered to be a de facto third
party to the agreement they are not bound to the arbitration agreement. This is of
consequence as a child’s interests are not necessarily identical to those of the parent

responsible for the care of that child.?!

5.3 A further consideration entertained in this regard was the possible reach or user
uptake of this mechanism. Due to various factors, but primarily cost, it is envisaged that
only a small sector of wealthy families would, alongside the proposed mechanism of

parenting coordination be in a position to make use of arbitration to resolve their disputes.

5.4 A related consideration is whether arbitration in family law disputes should be
considered as one of a suite of ADR mechanisms or a mechanism which acts in parallel
to litigation. The SALRC considered the court’s judicial authority as the upper guardian

of children; and questioned what safeguards would be necessary to protect children if

208 SALRC Discussion Paper (2019) 240.

209 SALRC Discussion Paper (2019) 241 par 9.1.7.

210 SALRC Discussion Paper (2019) 244 par 9.2.8.

21 SALRC Discussion Paper (2019) 249 par 9.3.4 and 9.3.5.
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family arbitration was legislated for; the law that should be applied; and the requirements
for arbitrator accreditation, training and practice supervision standards.?'? It concluded
that the role of the High Court as the upper guardian of all children could not be ousted
by an arbitral process. The SALRC found that the function of the High Court as upper
guardian of all children, and highest instance for resolving disputes and issues of status
involving children was established and that the High Court could further intervene in
matters relating to children if it was in the best interest of the child. These powers were
not available in terms of the Arbitration Act. It further found that the High Court would not
be bound by an arbitral award in respect of children and while unlikely to come to a

different conclusion was not obliged to mirror the award.?*

This chapter seeks to provide an overview of the proposals contained in the discussion
paper; to consider the submissions received on these proposals; and to provide the
SALRC’s recommendations in this regard. The conclusion is drawn that for the purposes
of arbitration of family law disputes where children are involved, the Family Dispute
Resolution legislation should apply; and where there are no children the Arbitration Act
should apply.

B Summary of proposals contained in the discussion

paper

5.5 The SALRC made the preliminary finding that although family arbitration would
not have universal appeal, it should be encouraged. Furthermore, its awards should be
enforceable for those who elect to use this ADR mechanism to resolve their family law
disputes.?!* It tentatively found that if arbitration was supported as a mechanism to
resolve family law disputes this would entail separate legislation. It tabled a list of
guestions and related proposals for consideration, namely:

a) Arbitration of matrimonial property and financial disputes when no
children are directly involved, in terms of the Arbitration Act, 1965;

b) Section 2 of the Arbitration Act could be revised as follows:

0] Any family dispute affecting the rights or interests of a child should

be excluded from the ambit of the Arbitration Act.

212 SALRC Discussion Paper (2019) 251, par 9.3.14.
213 SALRC Discussion Paper (2019) 257 par 9.4.19.
214 SALRC Discussion Paper (2019) 266 par 9.5.5.
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(i) Reference to the term “status” in section 2 of the Arbitration Act
should be removed and replaced with the test set out in clause 5(2) of the
updated Domestic Arbitration Bill. This would also bring the section into
line with the International Arbitration Act 15 of 2017 and would promote
harmonisation of statutes.

C) In accordance with similar developments worldwide, arbitration of all
matters incidental to divorce or family breakdown, including children’s
issues, could be provided for in separate legislation, subject to —

0] an appropriate form of review or appeal; and
(ii) provision for legal counsel for children and the parties concerned
being considered.

d) Which law should apply to family arbitration? Who should act as
arbitrators? Should family arbitration processes be privately or statutorily
regulated?

e) That an arbitrator’s award regarding care and contact with children should
also be submitted to the Office of the Family Advocate so that it can be
monitored in the same way as settlement agreements or parenting plans
are.

f) Despite a court’'s powers to hear the matter de novo, the court’s role
should nonetheless be to give effect to an arbitrator’s award if the court
considers it to be just and equitable. As is the case in England, an award
should serve as a lodestone that points the way to court approval. To
reduce ill-founded applications for a hearing de novo, there could perhaps
be some cost implications for an applicant who is not successful in
improving his or her position on review.

Q) The distinction between non-binding arbitration and parenting
coordination should be determined and a decision should be taken as to
whether both forms of ADR should be supported, and if so, how.

h) Once agreement has been reached on the nature of the arbitration
legislation, an in-depth study should be made to determine the
consequential amendments that would be necessary to the legislation
affected by the proposed amendment.”?*®

5.6 The discussion paper provisionally inserted (the then) clauses 34 to 41 in Chapter
6 of the draft Family Dispute Resolution Bill to provide for family arbitration. The proposal
made provision for self- and voluntary court referral of a family law dispute to
arbitration.?'® The draft Bill attached to the discussion paper provided that where there
are children involved, arbitration would be regulated in terms of the draft Family Dispute
Resolution Bill and where children are not involved, arbitration of family matters would
be regulated by the Arbitration Act. Clause 36 of the draft Bill in the discussion paper
amongst others provided that a mediator may not act in a dual consequential role as
arbitrator if the mediation was not successful. Clauses 37 and 38 of the draft Bill in the
discussion paper provided that an arbitration award pertaining to children would not be
given effect unless confirmed by the High Court. A provisional amendment to section 2

of the Arbitration Act, by way of a schedule to the draft Bill, was also proposed to the

215 SALRC Discussion Paper (2019) 265 — 266 par 9.5.4.
216 See clauses 34 and 35 of the draft Bill.
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effect that arbitration in terms of this Act would not be allowed in respect of family law

disputes affecting the rights and interests of children, or any matter incidental thereto.

C Submissions, evaluation and recommendations

5.7 Zenobia du Toit of Miller du Toit Cloete Inc. submits that the need for arbitration
in family matters is supported by clients, practitioners, experts and ADR institutions such
as the Family Law Arbitration Forum of South Africa (FLAFSA). Ms du Toit submits that
despite many submissions to the government, the Rules Board and other related
interested institutions recommending that there should be a specialised family law
trained judge or magistrate and, or a stream of family courts hearing family law matters,
this has not realised due to resource constraints and the volume of cases before the
courts. She further submits that the benefit of engaging in the arbitration of family law
disputes is that discreet points of law could be heard for substantially less and earlier
than would be the case in opposed court proceedings. Ms du Toit further clarifies that it
is to be kept in mind that the parties mediate and come to settlement agreements in a
round table meeting, which settlement agreements are submitted to a court for approval.
The settlements reached by parties and arbitration awards do not oust the jurisdiction of
the court. These awards would still have to be condoned by a court as part of a final
order of divorce and the High Court will remain the upper guardian of minor children,
meaning that this function will not be usurped by an arbitrator. She submits that a set of
rules should incorporate appropriate remedies for parties after arbitration, which

remedies would safeguard their interests, e.g. appeal, review, etc.

5.8 In light of clause 37 of the draft Bill which proposed that no arbitration award
affecting the rights or interests of a child may come into effect unless confirmed by the
High Court, the Black Lawyers Assaociation of Limpopo questions whether it would be
less complicated and cost-effective to provide that the award be referred by the arbitrator
to the court for confirmation without having to bring a fully-fledged application. The Office
of the Family Advocate submits that the Children’s Court and Regional Courts should be
included in this confirmation process as well as the Office of the Family Advocate.?’

Furthermore, the duties of a Family Advocate should be expanded to include that all

21 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.
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pleadings and consent papers, agreements and applications for arbitration should be
filed with the Office of the Family Advocate for consideration. And that all forms and
applications from children’s courts should be filed with them.?'® As far as the Arbitration
Award is concerned, with reference to subclause 37(4) the comment is made that it
should be just and equitable. A question to be raised is that of onus.?%®

5.9 Furthermore, Ms du Toit and FLAFSA submit that in the same way that mediated
or settlement agreements are considered by the Family Advocate’s offices for their
comment before a court order is made, an arbitration award should be submitted to the
Family Advocate’s office for comment.??° Ms du Toit submits that it should be provided
that any commencement of proceedings for arbitration where children are involved
should also be filed at the Family Advocate’s offices similar to court pleadings. The usual
procedures of serving and filing Annexure A, B and Form 8 with the Family Advocate
should occur simultaneously with the commencement of the arbitration process. This
process would mirror the requirements applicable in terms of the Mediation in Certain
Family Matters Act. There should be a provision that the Family Advocate would be able
to intervene in the same way as would apply in court proceedings and would also be
able to mediate and/or investigate if deemed necessary. Arbitrators, parents and the
legal representatives involved would inevitably have to certify that they have safe
guarded the children and issues relating to them. She further submits that parenting co-
ordination should not be conflated with family law arbitration as it is very different.

5.10 The Chief Family Advocate in turn comments that the existing role that the Office
of the Family Advocate has should be extended to any legislation which relates to
children in family law within the ADR/arbitration landscape. This would require that all
agreements and or directives emanating from all ADR practitioners in family law matters
before they are made an order by way of court or arbitration or a binding directive should
be sent to the Office of the Family Advocate for interrogation. This is to ensure

constitutional consistency in that all children in family law matters and or ADR/Arbitration

218 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

219 Zenobia du Toit, Miller du Toit Cloete Inc

220 Endorsed by Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for
RSA: International Child Abduction, Department of Justice and Constitutional
Development; Office of the Family Advocate Western Cape.
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matters are afforded the same benefits in matters impacting on them as children in civil

matters and in terms of the Children’s Act.?2

5.11 The Office of the Family Advocate suggests that provision should be made for a
family advocate to attend the family arbitration tribunal proceedings as provided for in
clause 36 of the draft Bill either to provide assistance by interrogating parties and
evidence by other experts or to be an arbitrator. It states that a family advocate could
provide evidence in the form of a family counsellor or psychologist testimonies, but that
a family advocate should not be subpoenaed as a witness. The Office of the Family
Advocate further submits that part of the application should also indicate that the award
was made after the intervention of the Office of the Family Advocate and the application
should attach the comments by the Office of the Family Advocate and that the initial
application and subsequent award was served on the Office of the Family Advocate.???
The Sunni Ulama Council of Gauteng submits that clause 36 should be amended by the

addition of a sub-clause (3) which should read as follows:

(3) Ensure that an arbitration agreement setting out amongst others the nature,
scope and methodology has been included.

5.12 Ms du Toit cautions that if the Arbitration Act is amended in terms of the proposed
schedule it would exclude arbitration relating to children, which seems to be allowed in
terms of the proposed Bill. Both FLAFSA and Ms du Toit are in favour of family law

arbitration in terms of the proposed Family Dispute Resolution Bill.

5.13 Although it is submitted that arbitrators in these matters should only be legal
practitioners such as part-time or retired judges, advocates, attorneys, academics in law
etc, Ms du Toit submits that arbitration should not be “an exclusive elitist form of dispute
resolution”. She agrees with FLAFSA’s suggestion that pro bono programs providing
arbitration services should be launched in various centres such as regional courts and in
outlying areas, so that there are obligatory hours for pro bono services for arbitrators. Ms
du Toit and FLAFSA envisage that arbitrators who cannot afford the fees to qualify as
arbitrators, should also be trained on a pro bono basis and be mentored and guided by

221 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.

222 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.
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a qualified arbitrator. The view is held that similar to litigation and mediation, co-existing
and assisting each other, mediation and family law arbitration will be able to assist each
other in moving settlement or agreements or outcomes forward. It emphasises that
arbitration should not be seen as a competitor for mediation. However, it is of the view
that it has to be accepted that there are instances where mediation fails. This does not
mean that mediation cannot be re-introduced from time to time and this in fact should be
encouraged. Arbitration can resolve discreet issues of dispute, where the matter can be
referred back to mediation. It concludes that the two processes could operate in tandem

as litigation and mediation currently do.

5.14 Msdu Toit is also of the view that arbitration on discrete issues would also benefit
litigants who are unable to appoint legal representation. It is believed that arbitration
would give them access to justice and provide guidance and an outcome quickly as to
the way forward. FLAFSA submits that a panel of experts from whom arbitrators may
select a single expert should be available. Preferably only one joint expert should be
appointed. It further submits that consideration should be given to traditional structures
of dispute resolution and the involvement of these traditional, customary law, religious

and cultural structures for assistance to the arbitrator in arbitration.

5.15 FLAFSA argues that arbitration should take place in respect of children and if not
then in the least in respect of paying of maintenance. In its view, this is a purely financial
matter, regulated by the Maintenance Act. It states that the arbitrator would be bound
(e.g. in terms of FLAFSA’s proposed rules) to the Children’s Act’s provisions regarding
representation of children and children’s involvement. Children may be represented in
various ways, for example, by a legal representative, a guardian, or a curator and their
views may be reflected by experts, the Family Advocate and so forth. The view of
FLAFSA is that the arbitration procedure should be regulated by statute and that the

statute should incorporate the requirements for and qualifications of arbitrators.

5.16 FLAFSA concludes that parent coordination is not arbitration. It is a very different
procedure and is informal in nature, does not follow the necessary disclosure or other
processes, reasons do not have to be given, records need not be kept, and so on. The

same relief does not apply in regard to directives.

5.17 Ms du Toit submits that the Bill does not appear to cater for financial arbitrations.
She holds the view that the Bill should incorporate financial arbitration of matrimonial

property and financial disputes. Furthermore, it would not suffice to have these issues



121

heard in terms of the Arbitration Act as various provisions in the aforementioned Act do
not facilitate family law arbitration. The view is held that matrimonial arbitration would
require specific rules and regulations. Additionally, issues such as disclosure,
subpoenas, exchanging information etc would require a specific set of procedures.

5.18 With regard to the requirements pertaining to a family arbitration tribunal
prescribed in terms of clause 39 of the draft Bill included in the discussion paper, Sandra
Ferreira of UNISA suggests that these should be included in the Act. She motivates her
suggestion by stating that depending on circumstances, specialists other than legal
practitioners, such as psychologists or religious leaders, might be equally or more

suitable as arbitrators.

5.19 Ms du Toit suggests that clause 40 which provides for the court’s jurisdiction to
review an arbitration award not relating to a child, should be re-looked at in view of the
possible conflict with the other provisions. Furthermore, that family law should be
defined.?

5.20 In contrast, Legal Aid SA does not support the use of arbitration in family matters.
It argues that arbitration adds an extra layer of costs and time to dispute resolution.
Furthermore, its value is limited as it would be unable to resolve status issues. Legal Aid
SA recommends that when mediation is not able to resolve the division of assets and
liabilities of the estate, the court should consider ordering the automatic appointment of

liquidators and distributors to attend to these issues.

5.21 The SALRC is of the view that the succinct aim of this chapter is to amend section
2 of the Arbitration Act to provide for family arbitration as it is currently prohibited. The
SALRC is further of the view that arbitration of all family law disputes, not just those
affecting the rights or interests of a child, should be dealt with in terms of the Family
Dispute Resolution Bill. In family law, there are unique public policy considerations,
distinguishable from those applying in the world of commercial contracts, which must be
considered. Such considerations include not only that the best interests of the child must
be prioritised, but also that the constitutional values of equality and non-discrimination
must be upheld. Since the Family Dispute Resolution Bill covers all family law disputes,

it would have been inconsistent to exclude family law disputes that do not affect the rights

223 Zenobia du Toit, Miller du Toit Cloete Inc.
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or interests of a child from the ambit of Chapter 6 of the Bill. This position is supported

by the comments received from stakeholders.

5.22 The SALRC welcomes the development of the FLAFSA rules and recognises the
value thereof. It however is of the view that these guidelines may be better placed as a
lodestar for regulations or practice guidelines as opposed to being included in legislation.
The draft Bill makes provision for specific rules, regulations and procedures to be
prescribed by regulation to facilitate the resolution of family law disputes through
arbitration. Additionally, the SALRC is of the view that there is no reason why parties
cannot agree on applicable rules themselves. Although an arbitrator’'s powers in respect
of how discovery should be made; pleadings should be delivered; and the taking of
evidence are set out in section 14 of the Arbitration Act, parties may determine their own
procedural and discovery rules for the process in their arbitration agreement. By
agreement proceedings may be established which are less formal and more flexible, with
regard to the relaxed rules of evidence, and scheduling proceedings at mutually
convenient times.??* Clause 41 of the draft Bill makes the Arbitration Act applicable to
Chapter 6 of the draft Bill. This inter alia means that the parties to an arbitration in terms
of the Family Dispute Resolution Bill may, as parties to an arbitration in terms of the
Arbitration Act, select their own arbitrator based on their expertise in the subject matter
of a dispute. Although the arbitrator is not bound by substantive law, they are obliged to
follow a fair process for all involved. This is important as clause 41 allows parties to
choose any law for use in a family law arbitration under the draft Family Dispute
Resolution Bill, including for example, Sharia law or the Beth Din, as long as no inroads
are made on the best interests of children and the constitutional values of equality and
non-discrimination by an arbitration award. The SALRC has accommodated the proposal
made by Ms Ferriera that dependent on the circumstances various specialists should be
able to act as arbitrators. It is trite that the current Arbitration Act gives no indication of
who should act as arbitrators and it sets no qualifications for arbitrators.??® De Jong in
her review of a number of jurisdictions, found that the office of family arbitrator is
generally reserved for experienced legal practitioners who specialise in family law and

have undergone specific training in arbitrating family disputes.??® In addition, they are

224 De Jong M “Arbitration of family separation issues: A useful adjunct to mediation and the
court process” 2014 17 PER/PELJ 2358.
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usually required to be members of an organisation, which keeps a list of all accredited
arbitrators. However, de Jong notes that in some jurisdictions such as Canada and the
United States, it appears that family arbitrators could also be other professionals licensed
and experienced in the subject matter of a specific dispute, including psychologists and
social workers.??” She notes that lay women from a local community may act as
arbitrators in India. The downside of restricting family arbitration to legal practitioners is
that it may increase the complexity and formality of the arbitration process due to
advocates, attorneys or retired-judge-arbitrators being prone to resort to the customary
tactics of adversarial litigation, thereby transforming divorce arbitration into a privately
instituted court proceeding. Furthermore, they may not have the specialist non-legal
experience required by the parties. However, the benefit of so doing is that involving only
legal practitioners in arbitration could reduce the time and costs of the process. As
arbitrators need not necessarily be limited to experienced family law practitioners, and
recognising that they might be the best qualified to handle the arbitration of all issues
arising from divorce or family breakdown from start to finish in a holistic manner the
SALRC has provided for the appointment of such an arbitration tribunal in two iterations
of clause 46 in the alternative. The first option provides a generic requirement which
would allow parties to refer only one or more specific issues, such as care and contact
arrangements, the valuation of properties or business assets, to arbitration, where the
arbitrator could be someone with specialist technical knowledge in the area of the
dispute, such as a psychologist, valuator or a remuneration expert, or even a lay third
party who has the respect of the parties, such as a religious leader or an elder from the

community.??® The second option specifically includes a religious body.

5.23 The understanding that arbitration relating to children’s matters should not be
final as the High Court is the upper guardian of all children is confirmed. It is satisfied
that applications for confirmation of a family arbitration award affecting the rights or
interests of a child must be submitted to the Office of the Family Advocate. The High
Court will require an endorsement from the Office of the Family Advocate that the award
is in the best interests of the children involved in the matter. The SALRC confirms that
notification of arbitration would be made to the Office of the Family Advocate as would
be done with any other settlement agreement. This would mean that an arbitrator’s award

would be monitored as would any other settlement agreement or parenting plan. Once

221 De Jong M “Arbitration of family separation issues: A useful adjunct to mediation and the
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there is a divorce summons or an application in a family law matter regarding children
Annexure A must be completed and submitted to the Office of the Family Advocate. The
SALRC is aware that this would not apply to disputes where there is no divorce summons
in respect of an application regarding rights and responsibilities where parties are not
married. Consideration was given to whether Annexure A should be included under the
clause dealing with additional duties of the family arbitration tribunal so that court
processes are followed where parties are not married and that the Office of the Family
Advocate is notified of the application for arbitration e.g. “notice of application to the
Office of the Family Advocate”. Two possible solutions were considered, either Annexure
A should be completed at the commencement of the arbitration process or the arbitration
award should be considered an agreement under the Mediation in Certain Divorce
Matters Act. The SALRC agrees with the submissions from various stakeholders that the
Office of the Family Advocate should be involved across the lifespan of the process and
it was therefore decided that as both solutions have merit that both should be included

as options.

5.23 The request by the Office of the Family Advocate to include its office in legislation
for them to act was considered. The SALRC agrees that all settlement agreements
including arbitration awards must first go to the Office of the Family Advocate. The
wording of regulation 2(1)(a) to the Mediation in Certain Divorce Matters Act should be
considered providing for the submission of all Annexure A and settlement agreements
(see regulation 2(2)). The question is whether the Family Advocate should be involved
prior to arbitration or after the award is made. The SALRC has considered the Mediation
in Certain Divorce Matters Act and is of the view that the involvement of the Office of the
Family Advocate should be clear and provision should be made for completion of
Annexure A in all such matters as provided for in the regulations. The Office of the Family
Advocate should therefore firstly be made aware of any agreement to refer a family law
dispute affecting the rights or interests of a child to arbitration through the completion
and submission of Annexure A in terms of the regulations under the Mediation in Certain
Divorce Matters Act, and secondly, a family arbitration award affecting the rights or

interests of a child.

5.24 Although the SALRC can see the allure of the High Court being requested to
confirm the award on application thereby simplifying the process followed, the SALRC is
of the view that this would not be possible in respect of children as these matters must

go to court as the court is the upper-guardian of all minor children. However, an arbitral
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award in respect of family matters that does not involve children and only financial

matters, will be final.

5.26 The SALRC agrees that there is an omission in that Civil Regional Courts should
be included. Similarly, as the powers of Children’s Courts have been extended, including
guardianship matters for unmarried fathers, it was decided to also include these courts
in the clause dealing with the confirmation of the family arbitration award. However,
married parties obtaining a divorce would still need to go to the High Court to settle
guardianship. The amendment to clause 50 would include the High Court, Civil Regional

Courts or the Children’s Courts.

5.25 It stands to be noted that although the discussion paper referred to the inclusion
of arbitration of family law disputes in a Bill regulating Islamic marriages, at the time of
writing this report no legislation to this effect had been promulgated. The draft Muslim
Marriages Bill emphatically entrenched the role of the High Court with respect of children
and its right to refuse to confirm any arbitral award if the same did not ensure the best
interests of the child.??® It however is significant that the Constitutional Court held in
Women’s Legal Centre Trust v President of the Republic of South Africa and Others®*®
(2022) ZACC 23 that Muslim Marriages are to be legally recognised and certain sections
of the Divorce Act 70 of 1979 and the Marriage Act 25 of 1961 are declared
unconstitutional. Consequently, the Divorce Amendment, Act 1 of 2024 was promulgated
on 14 May 2024, recognising Muslim marriages and protecting women and children in
such unions at dissolution.?*! Catto states that the recognition of Muslim marriages opens
the door to the recognition of various other unions,?*? and in turn the dissolution thereof

and how this affects families and society.

229 https://probono.org.zal/legal-recognition-of-muslim-marriages-by-the-constitutional-court/

230 Women’s Legal Centre Trust v President of the Republic of South Africa and Others
(2022) ZACC 23.

231 Divorce Amendment Act 1 of 2024, Government Gazette, 14 May 2024 No. 50651;
Mnukwa N “Women and children in Muslim marriages now protected by law!” South
African Government Available on https://www.gov.za/blog/women-and-children-muslim-
marriages-now-protected-law Accessed on 29 November 2024; Catto A “Constitutional
Issues in Family Law” Clarks Attorneys 11" Annual Johannesburg Family Law
Conference 1 November 2024.

282 Catto A “Constitutional Issues in Family Law” Clarks Attorneys 11" Annual Johannesburg
Family Law Conference 1 November 2024.
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D Recommendations

5.26 The SALRC recommends the enactment of the following clauses to give effect to
family arbitration:

CHAPTER 6
FAMILY ARBITRATION

Parties may refer family law disputes to arbitration
44, The parties to a family law dispute may, subject to sections 13 and 17 above,
agree, as prescribed, to refer the dispute to an arbitration tribunal to be resolved

through arbitration in terms of this Act.

Court may refer matter

45.(1) A court presiding over a family law dispute may, with the consent of all the
parties to the proceedings, make an order referring the proceedings, or any part
thereof, or any matter arising therefrom, to an arbitration tribunal for arbitration in terms
of this Act.

(2) If the court makes an order in terms of subsection (1), it may, if necessary,
adjourn the proceedings and may make any additional order as it deems appropriate
to facilitate the effective conduct of the arbitration.

Requirements for a family arbitration tribunal
46. An arbitration tribunal which conducts a family arbitration in terms of this

chapter must comply with the prescribed requirements.

Alternatively:

46.(1) The requirements for appointment as an arbitration tribunal in terms of this
Chapter must be prescribed by regulation.

(2) An arbitration tribunal which conducts a family arbitration in terms of this
Chapter must comply with the following minimum requirements:

(c) If the arbitration tribunal consists of a legal expert, such expert must have
experience in dealing with family law disputes of at least 10 years and
undergo ongoing training as prescribed;

(d) If the arbitration tribunal consists of a mental health expert, such expert must
have experience in dealing with family law disputes of at least 10 years and
undergo ongoing training as prescribed;

If the arbitration tribunal consists of a religious body, such body must be one that is
formally recognised by its observant followers and undergo ongoing training as
prescribed.
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Additional duties of a family arbitration tribunal
47.(1) The arbitration tribunal presiding over a family law dispute must ensure—
@) compliance with sections 13 and 17 of this Act;
(b) that the consent of the parties to have the dispute resolved through
arbitration constitutes informed consent;
(© the principles of good faith and therapeutic justice are followed in the
arbitration proceedings;
(d) that any other parties who may have an interest in the outcome of the
arbitration are notified of that outcome; and
(e) that an arbitration agreement setting out amongst others the nature,
scope and procedure must be followed.
(2) In addition, the arbitration tribunal presiding over a family law dispute
affecting the rights or interests of a child must ensure that —
(a) the child’s voice is heard, and that legal representation is available if
required; and
(b) the report and recommendations contemplated in section 4(1) of the
Mediation in Certain Divorce Matters Act, 1987, is considered, where
an enquiry has been instituted by the family advocate; and
(© an arbitration agreement setting out amongst others the nature, scope
and procedure has been included.
3) The arbitration tribunal is precluded from making their services available to the

parties in terms of subsection (1)(a) to facilitate the mediation as a certified mediator.

Rules applicable to a family arbitration
48. Rules may be prescribed by regulation to facilitate the resolution of family law

disputes through arbitration.

49, Notification of the Office of the Family Advocate

Prior to an application being made in terms of section 50 for confirmation by the High
Court, the Civil Regional Court or the Children’s Court of any arbitration award which
affects the rights and interests of a child, a completed form, duly sworn or affirmed,
corresponding substantially with Annexure A of the regulations published in terms of
the Mediation in Certain Divorce Matters Regulations Act, 1987 must be filed with the

Office of the Family Advocate for consideration and comment.
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Confirmation of the family arbitration award that affects the rights and interests
of a child

50.(1) No arbitration award affecting the rights or interests of a child may come into
effect unless it has been confirmed by the High Court, the Civil Regional Court or the
Children’s Court on application to that court and on notice to all parties who have an

interest in the outcome of the arbitration.

2) An application to the relevant court in terms of this section must be made within
30 days after delivery of the award to the applicant, or such further period as the Court

may allow on good cause shown.
3) A court may—
@) confirm the award,;
(b) declare the whole or any part of the award to be void;
(© substitute another award the court deems appropriate for the award,;
(d) vary the award on appropriate terms; or
(e) remit the matter to the arbitration tribunal with appropriate directions.

(4) In considering an application contemplated in sub-section (1) for the
confirmation of an arbitration award, the court must be satisfied that the award is in
the best interests of all children concerned and to this end the court —

(a) may refer the matter for an enquiry;

(b) may, in such circumstances as prescribed in terms of the Mediation in
Certain Divorce Matters Act, 1987 (Act No. 24 of 1987), cause an
enquiry as contemplated in that Act to be instituted by a family advocate
in whose area of jurisdiction that court is with regard to the welfare of
any minor or dependent child affected by the proceedings in question,
whereupon the provisions of that Act, with the amendments required

by the context will apply;

(© must, if an enquiry is instituted by the family advocate in terms of
section 4 of the Mediation in Certain Divorce Matters Act, 1987,
consider the report and recommendations contemplated in section 4(1)
of that Act;

(d) must, if a report or recommendations by a family advocate, a social

worker or other suitably qualified person have been ordered in terms of



http://dojcdnoc-ln1/nxt/gateway.dll/jilc/kilc/9uqg/zzqg/0zqg/ryrh#g0
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section 29(5) of the Children’s Act, 2005, consider the report and

recommendations.
(5) The court must, on application by a party, confirm the award unless—

(a) the application is opposed on one or more of the grounds set out in
section 33(1) of the Arbitration Act, 1965 (Act No. 42 of 1965); or

(b) the court is not satisfied that the award is not in the best interests of all
children concerned, in which case the court must proceed to hear and
determine all relevant issues.

Court’s jurisdiction to review arbitration award
51. Nothing in section 50 must be construed as limiting the court’s jurisdiction in
terms of any law to review an arbitration award in so far as it relates to a family law

dispute that does not affect the rights or interests of a child.

Application of Arbitration Act to special laws

52. The provisions of the Arbitration Act, 1965, with the amendments required by
the context, must apply to an arbitration conducted in terms of this chapter in
accordance with section 39 of that Act.
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CHAPTER 6: PARENTING COORDINATION
(FACILITATION OR CASE MANAGEMENT)

A Introduction and background

6.1 The discussion paper recognised that due to various reasons, including the
changing developmental phases of children, even a detailed parenting plan may not
avoid all sources of potential conflict. It considered whether a parenting coordinator could
assist in times of conflict, with a view to maintaining a safe, healthy and meaningful
relationship between a child and their parents.?® It further considered whether this role
needed to be formalised in legislation.?**

6.2 The SALRC explored in the discussion paper whether parenting coordination is
a form of mediation, non-binding arbitration, or a process which runs alongside ADR as
a complementary process. It concluded that it might be better described as a legal-

psychological hybrid process containing elements of mediation and arbitration.

6.3 The SALRC questioned whether a court may delegate its decision-making
authority (judicial authority) to a third party.?® It found that as the law stands judicial
authority rests in the courts,?*® and that this power may not be constrained. The High
Court, as the upper guardian of all children, alone has the “judicial power or authority to
make, rescind, vary and suspend any order pertaining to guardianship, care, contact and

maintenance.”?%’

This chapter seeks to document the proposals on parenting coordination contained in
the discussion paper; present a summary of the recommendations received on this
aspect; and to reflect the final recommendations as found in the report. This chapter

confirms that a parenting coordinator issues a binding directive in the capacity of an

233 SALRC Discussion Paper (2019) 274 par 10.1.10.

234 SALRC Discussion Paper (2019) 272 par 10.1.3.

235 SALRC Discussion Paper (2019) 204 par 10.2.42.

236 SALRC Discussion Paper (2019) 296 par 10.2.47.

237 SALRC Discussion Paper (2019) 296 par 10.2.50. and 10.2.53.
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expert and not as an arbitrator. Therefore, the directive is not final and may be overturned

by a court.

B Summary of proposals contained in the discussion

paper

6.4 The SALRC submitted that although disputing parties have the right to have their
dispute resolved by a court, an agreement to resolve the dispute by way of a different
process, such as parental coordination should, unless the agreement is against good
morals (harmful) as a tentatively constitutionally viable alternative, be supported.?®® The
SALRC found that in the absence of legislation regulating the appointment of parenting
coordinators, they have been appointed in terms of a parenting plan or settlement
agreement by the parties; by way of a court order confirming a parenting plan or
settlement agreement; or by a court in the absence of an agreement.?® In effect the
parenting coordinator acts as an expert who issues a binding directive in this capacity

and not as an arbitrator. The directive is not final and may be overturned by a court.

6.5 The SALRC proposed that a parenting coordinator may be appointed pursuant
to a parenting coordination agreement, provided that —

“(aa) an agreed parenting plan or court order is in existence with respect to
parenting arrangements, contact with a child or prescribed matters;

(bb)  therole of the parenting coordinator is expressly limited to supervising the
implementation of and compliance with the parenting plan or court order;

(cc) any decision-making powers conferred on the parenting coordinator is
confined to ancillary rulings that are necessary to implement the parenting
plan or court order, but do not alter the substance of the parenting plan or
court order or involve a permanent change to any of the rights and
obligations defined in the parenting plan or court order;

(dd) a short-term, emerging and time-sensitive dispute or situation arises;

(ee) all rulings or directives of the parenting coordinator are subject to judicial
review on limited grounds;

(f) the person proposed for appointment as the parenting coordinator is
suitably qualified and experienced to fulfil the role of parenting
coordinator; and

(gg) the fees charged by the proposed parenting coordinator are fair and
reasonable in the light of his or her qualifications and experience, that the
parents can afford to pay for the services of the parenting coordinator,

238 SALRC Discussion Paper (2019) 310 par 10.4.5 to 10.4.7.
239 SALRC Discussion Paper (2019) 309 par 10.4.
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and that at least one of the parents agrees to pay for the services of the
parenting coordinator.”240

6.6 It also proposed that a parenting coordinator may be appointed by “a court order

that provides for the exercise of co-parents’ parental responsibilities and rights.”?4!

6.7 The SALRC considered whether parenting coordination should be utilised in
high-conflict cases only or whether this process would be more suitable to parties who
were nhot chronically resistant to intervention. It provisionally proposed that the level of
conflict should not determine access to this process and that parties should be able to
agree on the appointment of a parenting coordinator.?*? It was further proposed that a
parenting coordinator should be jointly chosen by the parties from a list of qualified
parenting coordinators.?*®* Furthermore, where a parenting coordinator needs to be
replaced for whatever reason, the replacement should be appointed by the chairperson
of a dispute resolution body.?** Although the discussion paper touched on qualifying
requirements including training and experience, it also reflected that a number of
stakeholders were of the view that no one other than a court should make decisions of
this nature.?*® Consequently, no firm proposal was made in this regard. The SALRC
further observed that in both instances, namely where the parties agree to the
appointment of a parenting coordinator or the court orders the appointment of a parenting
coordinator, the decision hinges on whether the parents are in a position to pay for these

services.?*®

6.8 It was recommended that if the practice of parenting coordination was to be
endorsed, the decision-making powers of the parenting coordinator should be restricted
to those issues outlined in Arizona’s law, namely “a short-term, emerging, and time-
sensitive situation or dispute within the scope of authority of the parenting coordinator .
. . that requires an immediate decision for the welfare of the children and parties”.

Furthermore, the decision taken by the parenting coordinator would then be a binding

240 SALRC Discussion Paper (2019) 311 par 10.4.7.

241 SALRC Discussion Paper (2019) 320 par 10.4.38
242 SALRC Discussion Paper (2019) 314 par 10.4.18.
243 SALRC Discussion Paper (2019) 315 par 10.4.19.
244 SALRC Discussion Paper (2019) 315 par 10.4.20.
245 SALRC Discussion Paper (2019) 317 par 10.4.27.
246 SALRC Discussion Paper (2019) 320 par 10.4.39.
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temporary decision.?*” The aim being to assist the parties with an expedient resolution
of conflicts within the parameters of the court order.?*® The SALRC held that to ensure a
fair process a consultation, as opposed to a hearing, should be convened by an impartial
parenting coordinator where both parties are given an opportunity to state their case and
test the other party’s view; and as such should be transparent.?° It was explained that a
complementary goal of parenting coordination is to assist parents with skills to resolve
disputes on their own and to provide an understanding of the deleterious effects of

chronic high conflict on their children.?*°

6.9 Consequently, Chapter 7 (clauses 42 to 53) of the draft FDR Bill set out enabling
clauses, requirements, powers, processes, and fees pertinent to parenting coordinators,

as well as the removal of a parenting coordinator if this should be required.

C Submissions, evaluation and recommendations

6.10 The evaluation of the comment received and the Commission’s
recommendations will commence with general comment received on the matter from
respondents followed by comment from respondents with respect to the numeric
sequence of the clauses in the draft Bill contained in the discussion paper.

6.11 While the Islamic Forum Azaadville is of the view that parenting coordination
should not be legislated for independently but be integrated into the processes of
mediation, collaborative family practice and family arbitration,?® the Sunni Ulama
Council Gauteng is of the view that parent coordination should preferably not be
legislated for at all. It argues that the additional financial burden attached to the creation
of additional structures would deny access to justice to a large majority of society thereby
countering a fundamental goal of the draft Bill. It submits that the process of mediation,
arbitration or court procedures should include the use of specialists from the field of
humanities such as a social worker, psychiatrist, religious and traditional leaders and the

Office of the Family Advocate to reach a solution. The outcome of this approach would

241 SALRC Discussion Paper (2019) 323 par 10.4.48 and 325 par 10.4.56.
248 SALRC Discussion Paper (2019) 326 par 10.4.61.
249 SALRC Discussion Paper (2019) 331 par 10.4.76.
250 SALRC Discussion Paper (2019) 331 par 10.4.77.

251 Endorsed by the Sunni Ulama council Gauteng.
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be that the need for parent coordination would be met. The Sunni Ulama Council
Gauteng argues that many people may feel comfortable with a religious or traditional
resolution of matters as compared to a legal resolution whereas others would feel more
comfortable with a legal resolution rather than a religious or traditional resolution. This
choice (which includes the rights of religion and choice) must be respected to ensure the
ultimate goal of a fair, just and lasting resolution. In its view, the court in its role as “judicial
authority” has the right to make the final decision. It submits that legislating for parenting

coordination will require additional time to finalise the matter and such time would:

a. Allow the festering of the inherent problem(s) leading the dispute to fester
further making an amicable (the prime goal rather than a coerced)
resolution either more difficult or not possible.

b. Will negatively impact on the principle of access to justice.?%?

6.12 Craig Schneider®® of Craig Schneider Associates, Attorneys, mediators &
conveyancers expresses his concern that the approach to ADR and hence legislation in
this regard is too legalistic. He believes that a different mindset and language approach
is needed. However, he supports the inclusion of parenting coordinators under the
nomenclature of “parenting coordination”. He suggests that Chapter 7 of the draft Bill
should include an explanation of the parenting coordination process and its aim and
purpose i.e. to create a space where parents are assisted in resolving conflict by being
empowered, informed and enlightened; that it is a less formal process to ensure parties
are heard and encouraged to resolve their own disputes. It should also include that it is
to be seen as a process to hear the voice of the child directly in a less formal and
adversarial manner; to assist the parties in implementing and complying with the
parenting plan; to achieve the aims and objections of a healthy family and the tenets of

the aims of the South African Constitution.?>*

6.13 Craig Schneider®® further submits that parenting coordinators should be
appointed in all matters rather than only high conflict matters. He explains that if there
are no subsequent disputes parties will not need to make use of a parenting coordinator.
Appointing a parenting coordinator at the outset and including it in all parenting

agreements or court orders, will provide parties with a safety net of knowing that they

252 Sunni Ulama council Gauteng.
253 Craig Schneider Associates, Attorneys, mediators & conveyancers.
254 Craig Schneider Associates, Attorneys, mediators & conveyancers.

255 Craig Schneider Associates, Attorneys, mediators & conveyancers.
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have created a safe space to resolve their own disputes in an informal, less adversarial
and more direct manner. In his view, this obviates the need to go to court to appoint a
parenting coordinator and also reduces the pressure on the courts in dealing with ‘minor’

parenting disputes.

6.14 Inturn Dr Martalas states that one of the criticisms against parenting coordination
has been that the mediation aspect of parenting coordination is not traditional mediation
(with all its qualities of confidentiality and voluntary participation, etc.). She advises that
a different style of mediation, called solution-focused mediation?®® has been introduced
in training in Cape Town, Australia and the Netherlands. She is of the view that, in
addition to other mechanisms, such as informing the parties that the mediation aspect of
parenting coordination has been concluded, applying solution focused mediation, will set
mediation in parenting coordination sufficiently apart from traditional mediation to avoid

confusion for the parties involved.

The SALRC is of the view that the autonomy of the parties to find solutions to conflict on
day-to-day matters relating to their children should not be unnecessarily usurped. While
the option of appointing a parenting coordinator is available to any parent concluding a
parenting agreement or may be imposed by the court where chronic conflict affects the
resolution of matters that the court need not be burdened with, the SALRC is of the view
that parents should still have the choice of whether to appoint a parenting coordinator or
not. It has become necessary to legislate in order for parties to make a choice to this
effect and to provide a framewaork for the recognition of parenting coordination that courts
have already given to this process 2°’ The ever-growing repository of case law in which
various courts have provided guidance is not uniform and has created confusion on how

the process should be dealt with.?*® Arguably the legislature is best placed to provide

256 For more information on solution-focused mediation, see Bannink FP, “Solution Focused
Mediation” The Jury Expert 2008.

257 De Jong M “Towards a More Uniform Approach to Parenting Coordination in South

Africa” PER/PELJ 2022(25) — DOl  http://dx.doi.org/10.17159/1727-
3781/2022/v25i0a12776.
258 In Denver Wesley Damons v Ivana Laurielle Lee and Herschel Girls School heard in the

High Court of South Africa, Western Cape Division, Cape Town on 20 August 2024 (Case
N0:16939/2024) [18] Judge Parker notes that where communication relations between
parties are highly volatile and fractious appointing a mediator may assist with cost
effective and efficient joint decision making.
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structure to a process that is aimed at necessary but the least invasive partial usurping

of parental decision-making in a manner that is in the best interests of the child.?*®

Parenting coordinator
6.15 It is suggested that the reference to clause 43 should rather be clause 44.2%°, As
the then numbered clause 43 contains the requirements for appointment as a parenting

coordinator the SALRC believes that the reference is correct and should not be changed.

6.16 Craig Schneider suggests that the purpose of the parenting coordination should
be included i.e. that the parenting coordinator may issue directives to implement the
terms of the parenting plan and, or the parenting coordination services agreement.?5!

The SALRC agrees that the purpose of the parenting coordinator should be included and
is of the view that it is explained in clause 55 of the revised draft Bill contained in this
report as it stipulates the circumstances in which a parenting coordinator may assist
parties in resolving their disputes.

Requirements

6.17 Some respondents are of the view that the current draft clauses limit the
parenting coordinator’s scope to assist the parties in a meaningful manner.?%2 When the
court or parents eventually appoint a parenting coordinator, the parenting coordinator is
tasked with matters the courts and legal practitioners were most often not able to resolve
in the first place. To refer the matters back to court is not practical and clearly does not
address the problem. These respondents suggest that in light of less skilled and
knowledgeable magistrates and judges in these matters, considered alongside high
volumes of work and turnover of staff at the family advocates offices, the competency of
parenting coordinators to resolve these disputes may be addressed by establishing
national accreditation board exams for parenting coordinators to qualify to work as

parenting coordinators.?%3

259 De Jong M “Towards a More Uniform Approach to Parenting Coordination in South
Africa” PER/PELJ 2022(25) - DOI http://dx.doi.org/10.17159/1727-
3781/2022/v25i0a12776 10.

260 SAAM; Johan Venter and Lynette Roux.

261 Craig Schneider Associates, Attorneys, mediators & conveyancers.
262 SAAM; Johan Venter and Lynette Roux.
263 SAAM; Johan Venter and Lynette Roux.
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6.18 Furthermore, the view is held that a requirement for a parenting coordinator
should be that the person is a suitably qualified mental health professional or lawyer of
not less than 5 years’ experience in family dispute resolution matters with training as a
mediator and 40 hours of training as parenting coordinators.?%* With regard to clause
43(1)Dr LynetteRoux and Dr Martalas agree that specific training in parenting
coordination is required due to the specificity of the role. Dr Martalas included a pro forma
agreement for ease of reference. She further suggests that in addition to the parenting
coordination service agreement, it would be useful to include a pro forma “dispute

resolution clause” which provides a clear mandate for the parenting coordinator.2%®

6.19 Dr Martalas expresses her concern that the draft Bill includes arbitration training
as a requirement for parental coordination. In her view parental coordinators require
specialised parenting coordination training and, since limited decision-making is but one
aspect of the role of parental coordination, such decision-making skills should be
incorporated in parenting coordination training rather than it being a requirement for
parental coordinators to undergo arbitration training. In her view, the focus in arbitration
is on the decision that the arbitrator has to make, which is not the focus of parenting
coordination. The focus of parenting coordination is the resolution of a dispute which
dispute can be resolved in many different ways, the main vehicle being mediation rather
than decision-making.?®® One respondent points out that as family arbitration is not
allowed at present, parenting coordinators would not be able to comply with clause
43(2)(c).?%” Other respondents comment that specific accreditation standards and
requirements for appointment should from a practical perspective be included in the
legislation as arbitrators referred to in clause 43(2)(c) need to possess the necessary

knowledge and skills to arbitrate family law disputes.?® Craig Schneider submits that this

264 Craig Schneider Associates, Attorneys, mediators & conveyancers; endorsed by Dr
Ronel Duchen and Dr Lynette Roux in the stakeholder meeting of 8 June 2022.

265 This clause is obviously not used by everyone, and it would greatly assist the public if
there was a standard clause.

266 My empirical research showed that the majority of disputes were resolved in the
mediation phase of parenting coordination, see Martalas AM, “Alternative Dispute
Resolution Post-Divorce or -Family Separation” 2018, p 339-341, available at
www.pomegranate.org.za/PhD.

267 Sandra Ferreira, UNISA.
268 SAAM; Johan Venter and Lynette Roux.
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sub-clause should be replaced with the following: “have received an accredited 40 hour

PC course and has a minimum of five years’ experience in family disputes.”?®®

6.20 Clause 43(2)(4) of the draft Bill in the discussion paper, which prohibits serving
in sequential or multiple roles, is supported.?’® Dr Roux submits that the parenting
coordinator should be prohibited from obtaining the “voice of the child” when it is
required. The role of being a parenting coordinator and being an assessor to obtain the
voice of the child are two different roles and conducting both is multiple roles. The view
is held that the child’s ‘voice’ should be obtained by an independent mental health

practitioner and fed back into the parenting coordination process.?"*

6.21 A group of Cape Town stakeholders?’2 suggest that sub-clause 43(2) to (4) of the
draft Bill in the discussion paper should be reworded as follows:

(2) The minimum requirements for a person to be appointed as a parenting
coordinator include that such person must —

(a) be a mental-health professional, lawyer or suitably qualified person as
determined by the regulations from time to time;

(b) who has a minimum of five years experience in working with children and
families in the context of disputed residence and contact; and

(c) has training and experience in family mediation and be an accredited family
mediator in terms of the Mediation Act, 20XX and

(d) Has completed a 40-hour parenting coordination training course.

3) The parenting coordinator is not appointed as a psychotherapist,
counsellor or attorney for the child or the parents. No psychotherapist/patient or
attorney/client relationship is created by this appointment or otherwise exists
between the parenting coordinator and any of the parents, nor will the parenting
coordinator be considered to be engaging in the unauthorised practice of law.
(4) A person serving as a parenting coordinator with respect to a family dispute
in terms of this Act may not create a professional conflict by serving in prior,
sequential or multiple roles with respect to the same parties.

6.22 The Black Lawyers Association of Limpopo comments that a parenting
coordinator who is not a legal practitioner must submit the parental plan or mediation
agreement to a licensed legal practitioner for court signature. However, it should not be

required for a licensed legal practitioner to countersign after mediation.?”

269 Craig Schneider Associates, Attorneys, mediators & conveyancers.

270 Dr Lynette M.Roux.

2t Dr Lynette M.Roux.

e Sunel Beeselaar, Esna Bruwer, Janet Bytheway, John Day, Elmarie du Plessis, Astrid
Martalas, Craig Schneider and Adv Joy Wilkin.

273 Black Lawyers Association Limpopo.
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The SALRC welcomes the comments received on the minimum requirements to be
appointed as a parenting coordinator and has amended the clause accordingly. It is
agreed that the requirement for training in arbitration is misplaced and should be
removed. As this clause allows for the promulgation of regulations to further augment
the understanding of suitability for appointment as a parenting coordinator, the view is
held that it is unnecessary to unpack this in granular detail. Furthermore, it should be
noted that the guidance for parenting coordinators concerning minimum qualifications,
ethical obligations and conduct, practice and procedure, and children’s participation in
the process is guided by South African Guidelines on the Practice of Parenting
Coordination drafted by a task team of NABFAM.24

When parenting coordinators may assist

6.23 Johan Venter and Lynette Roux comment that decisions around children are
serious and have long reaching consequences and that wrong decisions may place
children at risk. They submit that the proposed draft Bill limits parent coordinators from
assisting the parties in a meaningful manner. It is surmised that the limitations have to
do with concerns around the competency of parent coordinators and the suggestion is
made that this concern may be addressed by establishing national accreditation board
exams to accredit parent coordinators.?”> Johan Venter and Lynette Roux emphasise
that by the time a parenting coordinator is appointed the courts and legal practitioners
have most often not been able to resolve matters relating to the children.?’® For this
reason, referring matters back to court does not address the problem. In their view
limiting the powers of parenting coordinators simply delays the implementation of
common-sense practical outcomes for the children and contributes to the spiralling legal
fees of the parents. Johan Venter and Lynette Roux therefore submit that the proposals
need to be geared towards challenges experienced in South Africa such as access to
family courts and the Office of the Family Advocate which is compounded by high

volumes of work and turnover of staff.

274 De Jong M “Towards a More Uniform Approach to Parenting Coordination in South

Africa” PER/PELJ 2022(25) - DOl  http://dx.doi.org/10.17159/1727-
3781/2022/v25i0a12776. The SA Guidelines are available at FAMAC 2016
http://www.famac.co.za/parenting-coordination.

275 Jurné Le Roux similarly submits that this position needs to be regulated to ensure
professional competency and efficacy.

218 Endorsed by Jurné Le Roux.
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6.24 Jurné Le Roux, a family mediator and former family advocate emphasises the
importance of parenting coordinators particularly where conflict between holders of
parental responsibilities and rights continues after divorce. She argues that this form of
conflict could be destructive towards the children who are involved in these matters and
limits the possibility of creating a warm and constructive environment of co-parenting.
Several legal practitioners are usually involved in such matters, a number of court actions
and/or applications would have been instituted, and the Office of the Family Advocate
would have been approached to evaluate the issues at hand, however, in these
instances, the conflict between the parties appears to remain uncontained and
unresolved. She submits that parenting coordinators seek to regulate conflict
experienced in the daily living of a family. The role of the parenting coordinator is to
navigate through the conflict and generate immediate decisions regarding the best
interests of the child, without unreasonable delay, and in consultation with the parties

involved.

6.25 The Black Lawyers Association Limpopo however submits that the status quo on
how parties reach a settlement agreement and the endorsement by the family advocate
should remain. However, it argues that an exception should be made in high-conflict
matters which could employ the services of a parenting coordinator. The Association
reasons that putting another responsibility on the battling office of the family advocate

would frustrate access to justice.

6.26 Lesley Blake Attorneys submits that it would be apposite to include a provision
which allows a parenting coordinator to be appointed by the court and accordingly

proposes the insertion of subclause 44(3) as follows:

A parenting coordinator may be appointed by a court upon the conclusion of a
family dispute, in which case a specific parenting coordinator shall be nominated
by the court and provisions for the replacement or change of the said parenting
coordinator and their powers shall be made part of the order of that court.

6.27 Dr Roux confirms that in practice parenting coordinators are often appointed by
court order.?’” This may be as a result of the parties agreeing to appoint a parenting
coordinator. However, often one party refuses to agree to appoint a parenting
coordinator. If the court is not empowered to appoint a parenting coordinator, or fails to

do so, it leaves the parent who has applied or agreed to a parenting coordinator without

217 Dr Lynette M. Roux.
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an avenue for resolving disputes other than through the courts. Often speedy resolutions
are required which parenting coordinators are able to assist with. Most of all the children
are left “in limbo” with no resolution to the issues and conflict that exists in their worlds
at the time. She supports an inclusion in the Bill of a clause that clearly states that courts
can appoint a parenting coordinator even when it is not by agreement of the parties.?’®
The Black Lawyers Association of Limpopo suggests that a dispute resolution body,
preferably the Family Advocate or FAMSA could be empowered to appoint a coordinator

should the parties fail to agree on who to be appointed.

6.28 A group of Cape Town stakeholders?”® suggest that clause 44 of the draft Bill
contained in the discussion paper should be amended as follows:

When parenting coordinators may assist

44.(1) A parenting coordinator may assist parties in resolving a family dispute
when a child or children is/are involved and in accordance with a parenting
coordination service agreement—

(a) if there is a parenting plan or court order in place with respect to parenting
arrangements, contact with a child or other prescribed matters; and

(b) for the purpose of implementing the parenting plan or the court order; or
(c) if a short-term, emerging and time-sensitive situation or dispute arises; and
(d) if the consent on which the parenting coordination service agreement of the
parties is based, constitutes informed consent;_or

(e) if determined by a court.

(2) A parenting coordination service agreement may be entered into in
anticipation of, or as a result of, the [need to appoint] appointment of a
parenting coordinator.

The SALRC agrees that court appointments of parenting coordinators should be
legislated for. Clause 55 of the draft Bill in the report has been updated accordingly.?2°
The SALRC however believes that there is a difference between a “parenting
coordination agreement” and a “parenting coordination service agreement”. The latter of
which is activated by a particular matter requiring the services of the parenting
coordinator; and the former of which is prior to or as a result of the need to appoint a

2r8 Endorsed by Sandra Ferreira, UNISA.

279 Sunel Beeselaar, Esna Bruwer, Janet Bytheway, John Day, Elmarie du Plessis, Astrid
Martalas, Craig Schneider and Adv Joy Wilkin.

280 Davis with reference to TC v SC 2018 (4) SA 530 (WCC) summarizes the lawful dual
scope of a parenting coordinator as supervising the implementation of and compliance of
an existing court order; and making decisions relating to ancillary rulings which are
necessary to implement the court order. The later power not altering the substance of the
court order or involving permanent change. The distinction is between unlimited decision-
making powers, and ancillary rulings within the framework of a court-ordered parenting
plan. See Davis D SC “TC v SC and the Law of Unintended Consequences: Tackling the
difficulties with parenting coordination” paper delivered at Clarks Attorneys 11t Annual
Johannesburg Family Law Conference 31 October 2024.
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parenting coordinator. It should be noted that De Jong is of the view that the requirement
that the situation or dispute to be addressed must be “short-term, emerging and time-
sensitive” might be too restrictive. 22 She argues that this process may be useful to phase
in contact with a child as was the case in S v S?? Although she further argues that the
requirement of informed consent by both parties to the appointment of the parenting
coordinator “seems to be out of touch with practice and reality”,?% the draft Bill has been
amended to provide that a court may appoint a parenting coordinator if it is in the best

interest of the child.??

Parenting coordination service agreement
6.29 Craig Schneider suggests that a template of a parenting coordination service
agreement should be included in the regulations with a view to standardising the

parenting coordination industry.?8®

6.30 Some respondents suggest that the words “or later date” should be included in
clause 45(2) of the draft Bill.?%¢ Furthermore, as court orders appointing parenting
coordinators have to date often been open ended with no termination date, provision
should be made to accommodate such existing orders, at least as a transitional
arrangement. 287 In respect of subclause 45(3), it is submitted that the tenure of a

parenting coordinator authority ought to begin two years after the first dispute has been

281 De Jong M “Towards a More Uniform Approach to Parenting Coordination in South
Africa” PER/PELJ 2022(25) - DOI http://dx.doi.org/10.17159/1727-
3781/2022/v25i0a12776 10.

282 S v S (GSJ) (unreported) case number 2019/13892 of 12 February 2020. Davis
furthermore notes that carefully crafted parenting plans allow for an agreed framework
within which a parenting coordinator may make decisions, thereby allowing for a change
in contact arrangements which are particularly of relevance for young children. In her
view these agreements may be loosely framed with broad principles or be tightly worded,
with detailed provisions. See Davis D SC “TC v SC and the Law of Unintended
Consequences: Tackling the difficulties with parenting coordination” paper delivered at
Clarks Attorneys 11t Annual Johannesburg Family Law Conference 31 October 2024.

283 De Jong M “Towards a More Uniform Approach to Parenting Coordination in South
Africa” PER/PELJ 2022(25) - DOI http://dx.doi.org/10.17159/1727-
3781/2022/v25i0a12776 11.

284 Clause 55(1)(b) of the draft Bill in the report.

285 Craig Schneider Associates, Attorneys, mediators & conveyancers.
286 SAAM; Johan Venter and Lynette Roux.

287 SAAM; Johan Venter and Lynette Roux.
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referred to the parent coordinator.?®® The reason given is that while a parenting
coordination services agreement may be signed, a dispute may only arise two or three

years later.?8°

6.31 Dr Roux proposes that in respect of subclause 45(3) parties should be able to
reappoint the same person as their parenting coordinator, even after the envisaged
extension has expired, for a period of two years at a time. She motivates her proposal
by explaining that parties may not wish to begin the whole process again which would
require providing the whole history of their matter to a new parenting coordinator. This
proposal is supported by SAAM; Johan Venter and Lynette Roux who recommend the

inclusion of the words “at a time” after the words “two years”.

6.32 The view is held that parties may not agree to terminate the parenting
coordination service agreement as provided for by subclause 45(4)(a) if it is in
contravention of a court order.?° It is further submitted that a proviso should be included

as follows:

provided that the PC facilitated the appointment of a replacement PC or the
parties themselves have appointed a new PC in compliance with the necessary
requirements.?°?

6.33 A group of stakeholders from Cape Town?®2 propose that the following changes
should be made to clause 45 with the understanding that the regulations should include
a pro forma parenting coordination service agreement. They state that it is unclear how
the court should be notified of the termination of the agreement. Further, the two years
should start running from the date of the first dispute meeting as a dispute may only arise
a few years after the agreement is signed. Deletions are reflected in bold and square

brackets and insertions are reflected by way of underlining.

288 Craig Schneider Associates, Attorneys, mediators & conveyancers.

289 Craig Schneider Associates, Attorneys, mediators & conveyancers.

290 Jurné Le Roux, family mediator; SAAM; Johan Venter and Lynette Roux.

291 SAAM; Johan Venter and Lynette Roux. Endorsed by Jurné Le Roux, family mediator.
292 Sunel Beeselaar, Esna Bruwer, Janet Bytheway, John Day, Elmarie du Plessis, Astrid

Martalas, Craig Schneider and Adv Joy Wilkin.
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Parenting coordination service agreement

45. (1) The parenting coordinator can only assume their duties once a parenting
coordination service agreement has been signed by the parties and the PC.

(2) A parenting coordinator's authority to act terminates two years after the [parenting
coordination service agreement was signed] first dispute meeting unless the
parenting coordination service agreement or a court order specifies that the parenting
coordinator's authority must terminate at an earlier date or on the occurrence of a
specified earlier event.

(3) Despite subsection (2), a parenting coordination service agreement may be extended
for [no more than] a further two years by a further parenting coordination service
agreement provided the parties and the parenting coordinator agree, or a court order.
(4) Despite subsection (2), a parenting coordination service agreement may be
terminated at any time—

(a) by agreement between the parties or by a court order made on application by
either of the parties;

(b) by the parenting coordinator, on giving notice to the parties and, if the parenting
coordinator is has been appointed in terms of an order, to the court.

The SALRC welcomes the guidance received from the stakeholders who have submitted
comments. The comment received on this clause is agreed with and has been integrated
into clause 55 of the draft Bill in this report.

Exclusive jurisdiction of the court

6.34  While respecting the inherent jurisdiction of the court regarding children and the
right of an aggrieved party to approach a suitable court concerning a directive issued by
a parenting coordinator it is submitted that the specific manner in which shared residency
and contact are exercised, frequently constitutes the crux of a dispute between parties.??
Jurné Le Roux?** argues that the value of the parenting coordinator can in such
instances, among others, be found in the ability to effect immediate observations
concerning the feasibility of arrangements and to adjust the same accordingly in the best
interests of the child. In her view depriving the parenting coordinator of such powers,
could create a delay in addressing urgent issues and be the cause of further conflict. She
is further of the view that the same logic would apply regarding disputes around
maintenance. She suggests that any concerns regarding the ability of the parenting

coordinator to deal with maintenance could be remedied by implementing appropriate

293 Jurné Le Roux, family mediator.

294 Jurné Le Roux, family mediator.
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provisions regarding competency and training.?*> Some respondents support this
reasoning as they explain that in practice, maintenance matters are often resolved in
terms of section 6 of the Maintenance Act by a clerk at the court or between the parties
informally and simply made an order of the court. In their view in light hereof the proposed
exclusion of the maintenance calculation is neither rational nor practical.?®® They suggest
that maintenance calculations based on the pro rata calculation principle informed by
factors such as lack of means and substantial changes to the party’s earnings should be
allowed. Furthermore, many calculations may also be necessary because existing orders
may not have provided for an escalation clause or an agreement with the parties to now

pay certain service providers directly etc.?%’

Assistance from parenting coordinators

6.35 Ms du Toit submits that there is a disagreement between members of a
committee she represents and the Western Cape Family Law Forum regarding parent
coordination.?®® She explains that there are strong views against parent coordinators
being able to issue broad directives, and there are strong supporters of parent
coordinators. There is particularly a strong feeling that the parent coordinator should not
be able to make binding directives other than the manner in which contact is exercised
and to manage ongoing disputes between the parties. Further that parenting
coordinators should not be able to amend primary care or residence of the child, deal
with guardianship issues relating to a child, relocation issues or any major decisions in

regard to a child on a directive basis.?*®

6.36 Dr Lynette Roux comments that a court order may empower a parenting
coordinator to issue a directive for supervised contact for a limited period. She explains
that the issuing of such directives is occasionally necessary. An example of this is when
a parent has a well-documented history of addiction to substances and/or alcohol. In the

event of a relapse, it may be in the best interests of the children for the parenting

295 Jurné Le Roux, family mediator.

296 SAAM; Johan Venter and Lynette Roux.
297 SAAM; Johan Venter and Lynette Roux.
298 Zenobia du Toit, Miller du Toit Cloete Inc.

299 Zenobia du Toit, Miller du Toit Cloete Inc. Davis shares this view as guardianship and
care fall within the exclusive jurisdiction of the court. See Davis D SC “TC v SC and the
Law of Unintended Consequences: Tackling the difficulties with parenting coordination”
paper delivered at Clarks Attorneys 11" Annual Johannesburg Family Law Conference
31 October 2024.
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coordinator to put a supervisor in place for that parents’ contact. Dr Roux’s view is that
although this may result in very limited contact for the children with that parent, it is
preferable to no contact with that parent as long as that parent is sober at the time of
contact. Without the intervention of the parenting coordinator in instances of high-conflict,
the other parent may effectively use such or similar events to stop all contact with the
children with that parent until the courts have dealt with the matter. In her view this is not
in the children’s best interests, especially considering that there are often extensive

delays to getting matters finalised in court.3®

6.37 The Black Lawyers Association Limpopo submits that the words “child daily
routine” in clause 47(2)(a)(i) should be removed or rephrased. It states that the normal
daily routine of a child should be left to the person who has been granted primary care
and residence. The daily routine of a child has to accommodate a parent’s daily routine
to a certain extent. Should the coordinator decide on the child’s daily routine, he or she
will be deciding on the parent’s daily routine and a larger scope deciding on the family’s
daily routine. It is suggested that clause 2(a)(i) should be phrased as follows

(1) The implementation of the child’s schedule in respect of parenting time
and contact with the child.

6.38 Ms Le Roux submits that issues of mental healthcare should be included in
subclause 47(2)(a)(i) to avoid uncertainty and disputes in this regard.>** SAAM; Johan
Venter and Lynette Roux agree but suggest that as disputes of this nature often arise
other health care needs provided for in subclause 47(2)(a)(v) should be defined in the
Act to include mental health disciplines. Ms Le Roux further submits in respect of
subclause 47(2)(a)(ii) read with subclause 47(2)(b)(iii) that provision should be made,
based on the relationship between the child and a parent as well as the level of security
experienced by the child in this regard, to curtail, phase in, or extend contact.3°? In her
view, the supervision or contact ought only to be implemented in exceptional
circumstances, especially where unsupervised contact has been exercised in the past.
Should such circumstances arise, however, it may not necessarily be logistically viable
to approach a competent court on an urgent basis, possibly to the detriment of the child.

Providing the parenting coordinator with powers in this regard, even if limited, maybe a

800 Dr Lynette M. Roux.
801 Jurné Le Roux, family mediator.

802 Jurné Le Roux, family mediator.
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valuable measure to safeguard the best interests of the child.**® With regard to subclause
47(2)(b)(iii) SAAM; Johan Venter and Lynette Roux question its inclusion. They suggest
the addition to this subclause with the following:

“unless-;

- a rights and responsibilities agreement have been made an order of the court
in respect of the person or was registered with the Office of the Family Advocate;

- or a person has been specifically excluded in the parenting plan or rights and
responsibilities agreement from having contact with the child,;

- or an allegation is made that the proposed person may pose a danger to the
child”.

6.39 They motivate for the above insertion based on the fact that they often see that
parents attempt to exclude the in-law grandparents purely on emotional, or subjective
reasons flowing from the breakdown of their relationship. They are of the opinion that in
instances of this nature, the standard best interest of the child standard is simple to apply.
They further submit that the economic position of parents and other factors are vastly
different from those in North America and Canada that these professions are based on.
Courts are not as efficient and both the parents as well as the courts should not waste
time to address some of these aspects through the courts.3%

6.40 SAAM; Johan Venter and Lynette Roux suggest that the word “and” should be
substituted with “with the parenting coordinator or directed by” in subclause 47(2)(a)(ix).
Ms Le Roux additionally suggests that reference to “guardianship” in subclause
47(2)(b)(i) should be substituted with parental responsibilities and rights as contained in
the Children’s Act 38 of 2005, as it may be required of the parenting coordinator to
allocate certain responsibilities associated with daily living to parties to ensure the well-

being and best interests of a child.®®

6.41 The view is also held that parental responsibilities include basic duties; e.g.
transporting the children, taking the children to the doctor, assisting with homework and
a host of other responsibilities. It is unclear to some respondents why in terms of
subclause 47(2)(b)(ii) parenting coordinators may not deal with such matters. SAAM,;
Johan Venter and Lynette Roux submit that at best, the responsibilities should be divided

into categories which parenting coordinators may attend to and that which they may not

803 Jurné Le Roux, family mediator.
304 SAAM; Johan Venter and Lynette Roux.
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address. They further submit that the economic position of parents and other factors are
vastly different from those in North America and Canada that these professions are
based on. Courts are not as efficient and both the parents as well as the courts should
not waste time to address some of these aspects through the courts.3%

6.42 With regard to subclause 47(2)(b)(iv) the comment is made that it may be
necessary, in the best interests of the child, the parties, and their ability to co-parent, for
either or both parties to undergo psychological and or psychiatric treatment.**” Ms Le
Roux explains that the difficulties at hand may vary but may range from anger
management issues to diagnosed psychiatric conditions, which could in all probability
impact on optimal parenting. She is of the view that denying the parenting coordinator
such powers could place the child at risk.3%® With regard to the same subclause SAAM;
Johan Venter and Lynette Roux submit that the standard to be applied in such matters
are based on attachment, and that child participation is necessary to inform the outcome
and best interest of the child. In their view in cases where the reasons for less contact
may have been caused by geographical challenges, work hours, etc. when the situation
normalises, there is no clear reason why such matters cannot be addressed by the
parenting coordinator.®® Regarding the prohibition against making a directive for
psychological or psychiatric treatment found in subclause 47(2)(b)(vii) the submission is
made that in many instances the facts are common cause between the parties in respect
of their conduct, the difference is only as far as them regarding their conduct as wrong.3°
They state that prime examples hereof include anger management issues and parenting
ability. For this reason, they are of the view that a parenting coordinator should be able

to attend to such matters.3!!

6.43 SAAM; Johan Venter and Lynette Roux submit that subclause 47(2)(b)(v)
detailing that directives may not be made in respect of the relocation of a child should be
reworded. They explain that many relocations may be for example be forced by

employment and promotion considerations, or remarriage. It may well be that the

306 SAAM; Johan Venter and Lynette Roux.
807 Jurné Le Roux, family mediator.
308 Jurné Le Roux, family mediator.
809 SAAM; Johan Venter and Lynette Roux.
810 SAAM; Johan Venter and Lynette Roux
811 SAAM; Johan Venter and Lynette Roux



149

geographical relocation is to a neighbouring town. The suggestion is made that a

definition of “child relocation” may be considered to facilitate a more practical approach

and to define relocation within and outside of South Africa’s borders. The comment is

made that with increasing regularity parenting coordinators are requested by the parties

to

assist in guiding and determining the contact when one parent relocates

internationally. In their view, under these circumstances, the parenting coordinator

should be empowered to deal with this.3!2

6.44 A group of stakeholders from Cape Town3!® submit that clause 47 should read

as follows (deletions are reflected in bold and square brackets and insertions are

underlined):

Assistance from parenting coordinators
47.(1) A parenting coordinator may assist the parties by—
[(@) by building consensus between the parties by—
1. (i) giving guidelines on how a parenting plan or court order will be
implemented;
(if) giving guidelines for communication between the parties;
(iii) identifying and creating strategies for resolving conflicts between the
parties; and
4. (iv) providing information about resources available to the parties for
purposes of improving communication or parenting skills;
(v) identifying disputed issues; and
(vi) developing methods of collaboration and parenting; and]
(a) reducing harmful conflict and in promoting the best interests of the children
(b) educating the parties by giving information
i.  about child development;
ii. separation/divorce research;
iii.  the effects of conflict and impact of parties’ behavior on the children;
iv.  about parenting skills, communication, and conflict resolution skills.
(c) providing information about resources available to the parties for purposes of
improving communication or parenting skills
(d) assisting the parties to resolve conflict
(e) clarifying disputed issues
(f) by issuing directives in accordance with subsection (2) with respect to—
(i) parenting arrangements;
(i) contact with a child.
(2) For the purposes of subsection (1)(f), a parenting coordinator, in_order to
implement the terms of a parenting plan, —
(a) may issue directives in respect of—
(i) a child's daily routine, including the child's schedule in relation to parenting
time or contact with the child;
(ii) the education of a child, including in relation to the child's special needs;
(iii) the participation of a child in extracurricular activities and special events;

wn
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[(iv) the temporary care of a child by a person other than—
(aa) the child's guardian; or
(bb) a person who has contact with the child in terms of an agreement
or order;]

(iv) the provision of routine medical, dental or other health care to a child;
(v[i]) the discipline of a child;
(vi[i]) the transport and exchange of a child for purposes of exercising parenting
time or contact with the child;
(vii[i]) parenting time or contact with a child during holidays and special
occasions; and
([ix]viii) any other matters, other than matters referred to in paragraph (a), that
are agreed on by the parties and the parenting coordinator; and
(b) may not make directives in respect of—
(i) a change to the guardianship of a child,
(i) a change to the allocation of parental responsibilities_and rights;
(i) the giving of parenting time or contact with a child to a person who is not
entitled to parenting time or contact with the child;
(iv) a substantial change to the parenting time or contact with a child;
(v) the relocation of a child;
(vi) the need for supervised visitation by either parent; or
(vii) the need for psychological or psychiatric treatment for either parent.
(c) A parenting coordinator _may make non-binding recommendations or
proposals in respect of any issue referred to in (b)(i)-(vii) as well as:

i.  Minor financial disputes

ii. Variations in care and contact

iii.  Supervised contact and level of supervision

iv.  An_issue which would be deemed to be in the best interests of the

child/children.

6.45 With regard to the last point the stakeholders suggest that the recommendations
set out in the Idaho rules could be used as a guideline or basis for the best interests of

children.3*

After considering the comment received on this clause the SALRC has amended the
clause to accommodate the guidance received from the group of stakeholders from Cape
Town. It has considered the comment requesting a rewording of subclause 47(2)(b)(v)
of the draft Bill of the discussion paper but is of the view that a parenting coordinator
does not have the power to make directives with respect to relocation as this would be
usurping the power of the court. A parenting coordinator may however assist the parents
when a decision has been made regarding the relocation of a child. This is not precluded.
The comment regarding reference to “guardianship” in subclause 47(2)(b)(i) has been
noted and corrected to reflect “parental responsibilities and rights”. The suggested

proviso to subclause 47(2)(b)(iii) is welcomed and has been included in the revised
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clause 58 of the draft Bill in this report. The inclusion of a reference to mental healthcare
has been considered. The SALRC is of the view that as parenting coordinators are often
required to make decisions on whether a child should go for therapy or not, the words
“‘mental health care” should be added to clause 58(2)(a)(v) as this clause speaks to
general matters of health care. Finally, the rewording regarding the child’s schedule as

opposed to the “child’s daily routine” has been actioned.

Directives by parenting coordinators

6.46 In respect of clause 48(1)(b) of the draft Bill contained in the discussion paper
some respondents pose the question of why, if the very nature of parenting coordination
work is a combination of mediation with a discretion to exercise directives, simple matters
should be excluded, especially if the parties agree and then need to go to mediation to
achieve the same outcome.?'® The same respondents suggest that this legislation or the
Children’s Act needs to provide better guidance on what is age appropriate to comply
with clause 48(1)(d). It is their view that in practice legal representatives, on arbitrary
grounds, do not comply with child participation based on their own biased views that the
child is not old enough in instances where children were already 5 or 6 years old.3!® They
explain that when one considers that Interactional Evaluations provide a wealth of
information regarding the parent’s parenting skills, and attachment, as well as the nature
of the relationship between the parent and child, the “voice” or opinions of the child can
be obtained from a very young age. However, the requirement of obtaining the child’s
voice will also be defined by the issue at hand, for example, what high school to go to.3!’
They suggest that this clause needs to be worded allowing and defining for all these
scenarios.®®® A group of stakeholders from Cape Town recommend that the words “in
terms of section 10 of the Children’s Act” should be added to clause 48(1)(d).3°

6.47 Ms Le Roux®° suggests that in respect of clause 48(1)(e) it may be prudent to
define “minor...departures” as this may differ subjectively. It may furthermore at times,

given the period of appointment as stipulated in clause 45(2), be required to effect more

315 SAAM; Johan Venter and Lynette Roux.
316 SAAM; Johan Venter and Lynette Roux.
817 SAAM; Johan Venter and Lynette Roux.
318 SAAM; Johan Venter and Lynette Roux.

819 Sunel Beeselaar, Esna Bruwer, Janet Bytheway, John Day, Elmarie du Plessis, Astrid
Martalas, Craig Schneider and Adv Joy Wilkin
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substantial adjustments, as indicated above.®?! Ms Le Roux confirms her view that the
powers of a parenting coordinator should not relate to responsibilities and powers
relating to guardianship and residency and care. However, from her vantage point the
specific manner in which shared residency and contact are exercised, frequently
constitutes the crux of a dispute between parties, as does maintenance. She believes
that the value of the parenting coordinator, in such instances, can among others be found
in the ability to effect immediate observations concerning the feasibility of arrangements
and to adjust the same accordingly in the best interests of the child. Her view is that if
the parenting coordinator is deprived of such powers, this would cause a delay in
addressing urgent issues and be the cause of further conflict. Furthermore, any concerns
regarding the ability of the parenting coordinator to deal with maintenance could be
remedied by implementing appropriate provisions regarding competency and training.
She reiterates that it may be required, based on the relationship between the child and
a parent as well as the level of security experienced by the child in this regard, to curtalil,
phase in, or extend contact. Ms Le Roux states that to deny the parenting coordinator
powers in this regard, may to an extent disregard the need for such a professional in the
first place.®?? Ms Le Roux further acknowledges that the supervision of contact ought
only to be implemented in exceptional circumstances, especially where unsupervised
contact has been exercised in the past. She believes that should such circumstances
arise, it may not necessarily be logistically viable to approach a competent court on an
urgent basis, possibly to the detriment of the child. She suggests that providing the
parenting coordinator with powers in this regard, even if limited, maybe a valuable
measure to safeguard the best interests of the child.32® A group of stakeholders from
Cape Town suggested that the words “or interim” should be added after the word

“temporary”.

6.48 Some respondents are of the view that the wording of clause 48(2) of the draft
Bill in the discussion paper is neither realistic nor practical as the child’s best interest
may be infringed on by the parent's work commitments etc. 324 Although it is in the child’s

best interest that his parents attend his practices and sports events, work circumstances

821 Jurné Le Roux, family mediator.
822 Jurné Le Roux, family mediator.
323 Jurné Le Roux, family mediator.

824 SAAM; Johan Venter and Lynette Roux.
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may not allow it. Working hours, the nomadic nature of employment etc. cannot be

ignored either.32°

6.49 The Black Lawyers Association, of Limpopo submits in respect of clause
48(5) of the draft Bill in the discussion paper that the time frame to reduce the
directive to writing must be specific. It is of the view that leaving this open might
lead to problems when one of the parents wants to challenge the directive. It must
be considered that the objection to a directive must be filed with the court within
10 days in terms of section 49(1). A period of 3 days might therefore be

reasonable.3%6

6.50 SAAM; Johan Venter and Lynette Roux submit that the words “if filed with the
court” in clause 48(6)(b) should be defined. As it is currently worded the questions arise
as to whether it refers to something similar to registering the order with the family
advocate and whether it then has the same power as a court order if the parenting
coordinator were appointed by the parties and not the court. The Chief Family Advocate
in turn submits that all final directives issued by the parenting coordinator must be
properly filed; must provide confirmation that it included child participation; must state
that it is properly understood by both parties and when relevant the child; and upon
request by the Office of the Family Advocate be made available after the consent of a
party.32’

6.51 A group of stakeholders from Cape Town suggest that an additional sub-
clause (6) should be included in this clause, namely that “A parenting coordinator
must make a directive available to both parties simultaneously.”? They further
recommend that the current subclause (6) should become subclause (7), without

amendment.

The SALRC has considered the comment received and consequently added the words
“in terms of section 10 of the Children’s Act” clause 59(1)(d) of the draft Bill, and the

325 SAAM; Johan Venter and Lynette Roux.
326 Black Lawyers Association Limpopo.
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words “or interim” have been added to clause 59(1)(e) as suggested. It agrees that a
time frame should be applied to the writing of a directive and is of the view that a period
of 24 hours after the oral directive has been issued is appropriate given the time sensitive
response required in such situations. As the manner of filing with the court is best
allocated to regulations, it is recommended that it not be formalised in this Bill. It however
supports the guidance given by the Office of the Family Advocate that all final directives
must be properly filed. This will allow for the amendment of such procedures as may
become necessary. The SALRC agrees to the insertion of an additional clause to provide

that a directive must be made available to both parties simultaneously.

Changing or setting aside directives
6.52 The recommendation is made that clause 49(1) of the draft Bill in the discussion
paper should include “and subject to the court rules and practise directives launch an

application for condonation for late submission”.32°

6.53 The comment is made that clause 49(6) should read as follows; “If the court
confirms a directive, it may make any order to enforce compliance with the directive.” 3%
A group of stakeholders from Cape Town suggested that subclause 49(3) should have
a paragraph (c) included and that it should read as follows:

; or

(c) on any other reasonable grounds for review.33!
The SALRC welcomes the comment received on this clause and has incorporated it into

clause 60 of the draft Bill attached to this report.

Parenting coordination process

6.54 Dr Roux submits that in respect of subclause 50(c) of the draft Bill in the
discussion paper consideration should be given to the fact that often in high conflict
matters there is a protection order against at least one party.®3*? Further that it may also
be the case that while there may not be a protection order in place one party is very

intimidated by the other party. Additionally, most often the parties are not able to hold

829 SAAM; Johan Venter and Lynette Roux.
330 SAAM; Johan Venter and Lynette Roux.
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productive, respectful, non-aggressive conversations. She is of the opinion that to expect
these two people to sit in one room and, at least respectfully, sit and consider and discuss
their issues, objections, etc. with regard to an aspect of co-parenting is unrealistic.33
Moreover, it can, and often is, abusive towards the other parent.®** Dr Roux comments
that while both parties should have an opportunity to voice their opinions and to rebut
the other party’s allegations or views, this does not have to be done in a ‘face-to-face’
manner. She suggests that in an endeavour to de-escalate conflict the parenting
coordinator should be empowered to decide as to whether to hold separate or joint
consultations.®* She further cautions that one party may consistently or legitimately state
that they are not available, often when joint consultations are requested, which delays
the speedy resolution to the dispute.®¥*® SAAM; Johan Venter and Lynette Roux submit
that in practice parenting coordination consultations often happen by way of emails
between the parties and not necessarily in person. They propose that the information
provided at individual meetings and via email should be provided by the parenting
coordinator in some form to the other parent to obtain their views in this regard.
Furthermore, as parenting coordinators are often appointed in high-conflict matters, it is
often more productive and reduces the animosity if consultations are held individually.3”

6.55 A group of stakeholders from Cape Town suggest that clause 50(c) to (e) of the
draft Bill in the discussion paper should be reworded as follows (deletions are reflected

in bold and in square brackets and insertions are underlined):

(c) an opportunity for each party to state his or her case [in the presence of the
other party];

(d) an opportunity for [each party] the parenting coordinator to challenge or
question [the other] a party’s statements or views and ask for proof or supporting
information; and

(e) a transparent process; and

(f) the opportunity of the PC to obtain information from collateral sources and third

parties.33

333 Dr Lynette M. Roux.
334 Dr Lynette M. Roux.
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6.56 Craig Schneider submits that provision should be made for the inclusion of
consultation with collaterals and third parties must be included in clause 50 as this is
imperative to assist the parenting coordinator to implement the terms of the agreement,

by making directives or recommendations.3°

6.57 A number of respondents point out that clause 50(e) contains a grammatical error
in that the word “the” should be deleted.>*

The SALRC supports the inclusion of the proposed amendments and has given effect
thereto in clause 61 of the draft Bill in this report.

Information sharing for parenting coordination

6.58 Jurné Le Roux submits that although complete confidentiality would be improper,
it may be required in certain extreme instances, such as in the case of allegations of
abuse, to delay open communication until such allegations have been investigated to
some extent.** SAAM; Johan Venter and Lynette Roux support this view particularly
where it relates to the safety of the children. They submit that such information may
require further investigation before the other parent is alerted; e.g. allegations of sexual
abuse. Often children voice issues about one parent either directly or through the other
parent. In their experience, this needs to be investigated before the other parent is
informed as often the accused parent “retaliates”, or tries to influence the child. In their
view, this is not in the child’s best interests as they recant, or change their version for

fear of the threats made or the manipulation they have been subjected to.342

6.59 The group of stakeholders from Cape Town suggested that clause 51(2) should
be substituted as follows (deletions are reflected in bold and in square brackets and

insertions with underlining):

339 Craig Schneider Associates, Attorneys, mediators & conveyancers.
340 Sandra Ferreira, UNISA; SAAM; Johan Venter and Lynette Roux.
34l Jurné Le Roux, family mediator.
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(2) [No communication between the parties and the parenting coordinator
may be confidential.] No information may be taken into consideration by the
parenting coordinator unless made available to both parties.3*3

The SALRC is of the view that the addition to this clause clarifies the position and that it
would be advisable to retain the proposed deleted part of this clause. It is reflected as

such in the revised clause 62(2) of the draft Bill. . .

Removal of parenting coordinator

6.61 The Black Lawyers Association, Limpopo notes that clause 52 of the draft Bill in
the discussion paper is silent on what should happen if one of the parties does not
approve of a parenting co-ordinator for whatever reason. The suggestion is made that
the aggrieved party should be able to approach the court for the removal of such a

coordinator.

6.62 With regard to clause 52(1) it is questioned whether it is inferred that parenting
coordination directives issued after appointment by the parties without a court order carry
the same weight as court ordered appointments. Specific reference is made to clause
48(6) which seeks to regulate the binding nature of directives.3*

6.63 The group of stakeholders from Cape Town suggest that clause 52(2) should be
amended as follows (deletions are reflected in bold and square brackets and insertions

with underlining):

(2) If the appointment of the parenting coordinator was made by the court with
or without the consent of the parties, the court may remove the parenting
coordinator [at the request and with the consent of both parties.] on
application of one party and on good cause.?*

The SALRC supports the rewording of this clause and has given effect thereto in clause
63 of the draft Bill attached to this report.
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Fees

6.64 SAAM; Johan Venter and Lynette Roux propose that the punctuation and
capitalisation of the word “Provided” after the words “child support guidelines” in clause
53(3) should be revisited. They further request clarity on the meaning of this subclause,
i.e. whether means that the court must make an order of the fees between the parties
upon a finding of good cause set out in the parenting coordinator's report or can the

parenting coordinator do so himself.34¢

6.65 The group of stakeholders from Cape Town propose the following changes:

Add subclause 53(2) “The state may not assume any financial responsibility for payment
of fees to the parenting coordinator, except that, in cases of hardship, the court may

appoint, if it is feasible, a parenting coordinator to serve on a voluntary or a reduced fee

basis.”3*

Add subclause 53(3) “The fees of the parenting coordinator must be shared between the
parties proportionally and in accordance with [child support guidelines] their means,
provided that the court may allocate the fees between the parties differently upon a
finding [of good cause] by the court [or on good cause set out in the parenting

coordinator's report.] 38

They further suggest the insertion of a subclause (4) as follows: The fees of the PC may

also be allocated in a different proportion in accordance with the provisions of the

parenting coordination service agreement.3*°

6.66 Craig Schneider suggests that an additional subclause should be added to
provide that the parenting coordinator has the discretion to direct a party to pay more
than their pro-rata share.*°

346 SAAM; Johan Venter and Lynette Roux.
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6.67 The Chief Family Advocate submits that parties should understand that if they
agree on parenting coordination, as part of a court order, in order to prevent “forum
shopping” the parties must be aware that parenting coordination will be to the exclusion
of other ADR avenues provided by state-funded organs such as the Office of the Family
Advocate and the Department of Social Development unless a final directive is given by
the parenting coordinator and a parent wants it to be interrogated by the Office of the
Family Advocate or the Department of Social Development. This must be explained to

the parties.>*!

The SALRC has considered the comment received on this clause and where appropriate
re-worded this clause to provide clarity. It has also added that a proportional allocation
of fees may be allocated. The revised clause is found in clause 64 of the draft Bill in this

report.

D Recommendations

6.68 The SALRC recommends the enactment of the following clauses to give effect to

parenting coordination:

CHAPTER 7
PARENTING COORDINATION

Parenting coordinator
53. A person meeting the requirements set out in section 54 who assists parents
in resolving family law disputes pursuant to section 55 may act as a parenting

coordinator.

Requirements
54.(1) The requirements for appointment as a parenting coordinator must be
prescribed by regulation.

(2) The minimum requirements for a person to be appointed as a parenting

851 Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for RSA:
International Child Abduction, Department of Justice and Constitutional Development;
Office of the Family Advocate Western Cape.



160

coordinator include that such person must —

(a) be a mental-health care professional or legal practitioner or suitably
qualified person as determined by the regulations from time to time;

(b) who has a minimum of five years’ experience in working with children
and families in the context of disputed residence and contact; and

(© has training and experience in family mediation and be a certified
mediator; and

(d) Has completed a parenting coordination training course.
3) The parenting coordinator is not appointed as a psychotherapist, counsellor or
attorney for the child or the parents. No psychotherapist- patient, or attorney- client
relationship is created by this appointment or otherwise exists between the parenting
coordinator and any of the parents, nor will the parenting coordinator be considered
to be engaging in the unauthorised practice of law.
(4) A person serving as a parenting coordinator with respect to a family dispute in
terms of this Act may not create a professional conflict by serving in sequential or
multiple roles with respect to the same parties.

When parenting coordinators may assist

55.(1) A parenting coordinator may assist parties in resolving a family dispute where
a child is involved
(@) in accordance with a parenting coordination agreement based on
informed consent and where it is in the best interests of the child; or
(b) interms of a court order on a finding that there is conflict between the
parties and that the appointment of a parenting coordinator is in the
best interests of the child; and
(c) if there is a parenting plan, a settlement agreement or court order in
place with respect to parenting arrangements, contact with a child or
other prescribed matters for the purpose of implementing the parenting
plan, settlement agreement or the court order; or
(d) if a short-term, emerging and time-sensitive situation or dispute arises
or there is a need to phase in contact and care.
(2) A parenting coordination agreement may be entered into in anticipation of, or
as a result of, the need to appoint a parenting coordinator.
3) If a parenting coordinator is appointed upon agreement between the parties,
and the parties cannot agree on a specific parenting coordinator, an organisation
recognised in terms of section 16(1) or the Office of the Family Advocate will be
empowered to appoint a parenting coordinator for the parties.
(4) If a parenting coordinator is appointed in terms of a court order, a specific
parenting coordinator must be nominated by the court and provisions for the
replacement or change of the said parenting coordinator and their powers must be
made part of the court order.
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Parenting coordination service agreement
56.(1) The parenting coordinator can only assume their duties once a parenting

coordination service agreement has been signed.

(2) The parenting coordination service agreement must detail specific issues not
contained in the agreement between the parties to appoint a parenting coordinator or

the court order making provision for the appointment of a parenting coordinator,

including
(a) the procedures to be followed;
(b) the fees of the parenting coordinator;
(© billing practices to be followed,;
(d) services to be provided; and
(e) that professional peer consultation by the parenting coordinator will be

permitted.

(3) A parenting coordinator's authority to act terminates two years after the first
dispute meeting, unless the parenting coordination service agreement or a court order
specifies that the parenting coordinator's authority must terminate at an earlier or later

date or on the occurrence of a specified earlier event.

(4) Despite subsection (3), a parenting coordination service agreement may be
extended for a further two years at a time by a further parenting coordination service

agreement provided the parties and the parenting coordinator agree, or a court order.

(5) Despite subsection (3), a parenting coordination service agreement may

be terminated at any time by—

(a) agreement between the parties or by a court order made on application by

either of the parties;

(b) the parenting coordinator, on giving notice to the parties and, if the
parenting coordinator has been appointed in terms of an order, to the court;
provided that the parenting coordinator facilitated the appointment of a
replacement parenting coordinator or the parties themselves have appointed a

new parenting coordinator in compliance with the relevant requirements.
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Exclusive jurisdiction of the court

57. The appointment of a parenting coordinator does not divest the court of its
exclusive jurisdiction to determine fundamental issues of guardianship, care, contact

and maintenance, and the authority to exercise management and control of the case.
Assistance from parenting coordinators
58.(1) A parenting coordinator may assist the parties by—

(a) reducing harmful conflict and in promoting the best interests of
the children;

(b) educating the parties by giving information about
® child development;
(ii) separation or divorce research;

(iii) the effects of conflict and impact of parties’ behaviour on the

children;
(iv) parenting skills, communication, and conflict resolution skills;

(© providing information about resources available to the parties for
purposes of improving communication or parenting skills;

(d) assisting the parties to resolve conflict;

(e) clarifying disputed issues;

f by issuing directives in accordance with subsection (2) with respect to —
® parenting arrangements;
(ii) contact with a child.

2) For the purposes of subsection (1)(f), a parenting coordinator, in order to
implement the terms of a parenting plan, settlement agreement or court order—
@) may issue directives in respect of—
® The implementation of a child’s schedule in respect of parenting
time and contact with the child;
(ii) the education of a child, including in relation to the child's
special needs;
(iii) the participation of a child in extracurricular activities and
special events;
(iv) the temporary care of a child by a person other than -

(aa) the child's guardian; or
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(b)

(©)

v)

(Vi)
(vii)

(viii)

(ix)

(bb) a person who has contact with the child in terms of an

agreement or order of court;

the provision of routine medical, dental, mental health, or other

health care to a child;

the discipline of a child;

the transport and exchange of a child for purposes of
exercising parenting time or contact with the child;
parenting time or contact with a child during holidays and
on special occasions; and

any other matters, other than matters referred to in
paragraph (b), that are agreed on by the parties with the

parenting coordinator or directed by the parenting

coordinator; and

may not make directives in respect of—

(i)
(ii)

(i)

(aa)

(bb)

(cc)

()

(ii)

(i)
(iv)

a change to the guardianship of a child;
a change to the allocation of parental responsibilities
and rights;
the giving of parenting time or contact with a child
to a person who is not entitled to parenting time or
contact with the child, unless-;
a rights and responsibilities agreement have been made
an order of the court in respect of the person or was
registered with the Office of the Family Advocate;
or a person have been specifically excluded in the
parenting plan or rights and responsibilities agreement
from having contact with the child;
or an allegation is made that the proposed person may
pose a danger to the child;
a substantial change to the parenting time or contact
with a child;
the relocation of a child;
the need for supervised visitation by either parent; or
the need for psychological or psychiatric treatment

for either parent.

A parenting coordinator may make non-binding recommendations or

proposals in respect of any issue referred to in (b)(i)-(vii) as well as:
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(1) Minor financial disputes;

(i) Variations in care and contact;

(iii) Supervised contact and level of supervision;

(iv)  Any issue which would be deemed to be in the best interests of
the child.

Directives by parenting coordinators
59. (1)A parenting coordinator—
(a) may issue directives with respect to matters referred to in section 58 only,
subject to any limitation or conditions set out in the regulations;
(b) may not issue a directive in respect of any matter excluded by the parenting
coordination agreement or court order, even if the matter is included in section 58;
(© may not issue a directive that would affect the division or possession of
property, or the apportionment of debts;
(d) must consider the child’s views as ascertained by an independent and suitably
gualified child expert if the child has reached such an age and level of maturity and
development as to be able to participate in terms of section 10 of the Children’s Act;
and
(e) may not modify the parenting plan or court order other than minor, temporary
or interim departures from the parenting plan or court order.
2) In issuing a directive with respect to parenting arrangements or contact with a
child, a parenting coordinator must consider the best interests of the child only, as set
out in section 7 of the Children’s Act.
3) A parenting coordinator may issue a directive at any time.
(4) A parenting coordinator must provide reasons in writing for the directive.
(5) A parenting coordinator may issue an oral directive, but must reduce the
directive to writing and sign it as soon as practicable, but not later than 24 hours, after
the oral directive was issued.
(6) A parenting coordinator must make a directive available to both parties
simultaneously.
(7) Subject to section 60, a directive issued in accordance with the provisions of
this Chapter—

(a) is binding on the parties, effective from the date the directive is issued
or from such later date as may be specified by the parenting coordinator, and

(b) if filed with the court as prescribed, is enforceable under this Act as if it

were an order of the court.
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Changing or setting aside directives
60.(1) Any party to a directive issued by a parenting coordinator may, within 10 days
after the parenting coordinator issued the directive or within such other period of time
as the court may direct, file with the court, and serve on the parenting coordinator and
all other parties, an objection to the parenting coordinator’s directive and subject to
the court rules and practise directives launch an application for condonation for late
submission.
2) Responses to the objections must be filed with the court and served on the
parenting coordinator and all other parties within 10 days after the objection was
served.
3) The court must review any objections to the directive and any responses
submitted to the objections to the directive and, after so reviewing the objections and
responses, may amend or set aside the directive, if it is satisfied that the parenting
coordinator—

(a) acted outside of the ambit of their powers, or

(b) committed an error of law or of an error of both law and fact; or

(© on any other reasonable grounds for review.
(4) The directive of the parenting coordinator must remain in effect until the court
gives an order.
(5) If the court sets aside a directive, it may make any order to resolve a dispute
between the parties in relation to the subject matter of the directive.
(6) If the court confirms a directive, it may issue any order to enforce compliance

with the directive.

Parenting coordination process and procedure

61. The prescribed parenting co-ordination process and procedures, must include the

following:
@) An impartial parenting coordinator;
(b) meetings between the parenting coordinator and the parties, which

need not follow any specific procedure and may be informal;

(© an opportunity for each party to state their case;

(d) an opportunity for the parenting coordinator to challenge or question a
party’s statements or views and ask for proof or supporting information;
and

(e) a transparent process and
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() the opportunity for the parenting coordinator to obtain information from

collateral sources and third parties.

Information sharing in parenting coordination
62.(1) A party must, for purposes of facilitating parenting coordination, provide
the parenting coordinator with—
@) such relevant information as the parenting coordinator may
request in accordance with section 5, and
(b) authorisation to request and receive information in respect of a
child or a party from a person who is not a party.
(2) Communication between the parties and the parenting coordinator may
not be confidential. No information may be taken into consideration by

the parenting coordinator unless made available to both parties.

Removal of parenting coordinator

63.(1) Where the appointment of the parenting coordinator was made in accordance
with an agreement to appoint a parenting coordinator which has not been made an
order of court, the parties may agree to remove the parenting coordinator.

(2) Where the appointment of the parenting coordinator was made by the court with or
without the consent of the parties, the court may remove the parenting coordinator on
application by either of the parties and on good cause.

Fees

64.(1) No parenting coordinator may be appointed unless the court is satisfied that
the parties have the means to pay the fees of the parenting coordinator.

2) The state is barred from assuming any financial responsibility for payment of
fees to the parenting coordinator, except that, in cases of hardship, the court may
appoint, if it is feasible, a parenting coordinator to serve on a voluntary or a reduced
fee basis.

3) The fees of the parenting coordinator must be shared between the parties
proportionally in accordance with their means, provided that the court may allocate
the fees between the parties differently.

(4) The fees of the parenting coordinator may also be allocated in a different proportion

in accordance with the provisions of the parenting coordination service agreement.
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6.69 As no comment was received on Chapter 8 regarding the general provisions, the
provisions have not been amended other than to reflect the revised numbering. The
provisions and schedule to the Bill provide as follows:

CHAPTER 8
GENERAL PROVISIONS

Regulations

65.(1) The Minister may make any regulations necessary for the proper
implementation and administration of this Act.

2) Before making any regulations, the Minister must consult such organisations

recognised in terms of section 16 and any other persons deemed appropriate.

Amendment of laws
66. The laws referred to in the first and second columns of the Schedule to this
Act are amended to the extent indicated in the third column of the Schedule.

Short title and commencement
67. This Act is called the Family Dispute Resolution Act, 20xx, and comes into
operation on a date fixed by the President by proclamation in the Gazette.

SCHEDULE

LAWS AMENDED BY SECTION
66

No. and year | Short title Extent of repeal or amendment
Act 42 of 1965 | Arbitration Act | The following section is hereby

substituted for section 2 of the Act:

Matters not subject to arbitration

2. (1) Arbitration is not permissible in

terms of this Act in respect of any family

dispute affecting the rights or interests of

a child, or any matter incidental to any

such dispute.
(2) Any dispute which the parties have

agreed to submit to arbitration under an
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arbitration agreement and which relates to

a matter the parties are entitled to dispose

of by agreement may be determined by

arbitration unless—

(a) such adispute is not capable

of determination by arbitration

under any other law of the

Republic; or
(b) the arbitration agreement is

contrary to public policy of the

Republic.
Arbitration may not be excluded solely on

the ground that an enactment confers

jurisdiction on a court or other tribunal to

determine a matter falling within the terms

of an arbitration agreement.

For the purposes of this section—
“family law dispute” means a dispute, or
alleged dispute, in _which one party|
maintains a particular point of view or claim
or__contention regarding the parties’
respective responsibilities, interests and
rights towards, or with respect to, any
member _of the family to which both
parties _belong, and the other party|
maintains a contrary or different view.

Act 24 of 1987

Mediation in

Certain
Divorce
Matters

The following new subsection (c) must be
inserted in section 4(1) and 4(2):

(c) after the referral of a family law dispute,
which deals with the care or guardianship
of, or contact with, a child, to arbitration in
terms of relevant legislation;

Note: the intention is to make section 4(1)
and (2) of the Mediation in Certain Divorce
Matter Act applicable to a family law
arbitration which deals with the care or
guardianship of, or contact with, a child.
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Act 68 of 1969

Prescription

The following heading is hereby substituted
for section 13 of the Act

13. Suspension of prescription in

certain circumstances

The following sub-section is hereby
substituted for section 13(1) of the Act

(1) [If] The period of prescription shall

be suspended if—

(@) the creditor is a minor or is [insane]

a person with a mental or intellectual

disability, disorder or incapacity or is a

person under curatorship or is prevented by
superior force including any law or any
order of court from interrupting the running
of prescription as contemplated in section
15(1); or

(b) the debtor is outside the Republic;

or

(c) the creditor and debtor are married

to each other; or

(d) the creditor and debtor are partners
and the debt is a debt which arose out of
the partnership relationship; or

(e) the creditor is a juristic person and
the debtor is a member of the governing

body of such juristic person; or

M the debt is the object of a dispute
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[subjected] referred to an Ombud with

jurisdiction or arbitration or mediation or

other process providing for the alternative

resolution of a dispute other than

negotiation; or




171

LIST OF SOURCES

Access to Justice Task Force, Attorney-General’'s Department A strategic framework
for access to justice Government of Australia 2009 access at http://www.ag.gov.au/a2j

Action Committee on Access to Justice in Civil and Family Matters Meaningful
change for family justice: Beyond wise words Final Report April 2013

Adler RE Sharing the children: How to resolve custody problems and get on
with life Authorhouse Clearwater Florida USA 2001

ADR Center The cost of non-ADR - Surveying and showing the actual costs of
intra- community commercial litigation Survey Data Report Rome 9 June 2010

Alexander N "Mediation and the art of regulation” 2008 8(1) Queensland University
of Technology Law and Justice Journal 1

American Association of Matrimonial Lawyers (AAML) Model Act 2005

American Bar Association Ethical guidelines for settlement negotiations 2002
access at http://www.abanet.org/litigation/ethics/settlementnegotiations. pdf

American Bar Association et al. Model Standards of Conduct for Mediation
September 2005 access at
https://www.americanbar.org/content/dam/aba/migrated/2011 build/dispute resolutio
n/model standards conduct april2007.authcheckdam.pdf.

American Bar Association Section of Dispute Resolution Ethics Subcommittee
Summary of ethics rules governing collaborative practice Draft October 10, 2009

Association of Family and Conciliation Courts (AFCC) Guidelines for parenting
coordination 2005

Association of Family and Conciliation Courts (AFCC) Guidelines for parenting
coordination 2019

Association of Family and Conciliation Courts (AFCC) Innovations in family law
practice (Olson KB & Ver Steegh N (eds)) 2008 access at
https://www.afccnet.org/Resource-Center/Resources-for-Professionals/Innovations-
in-Family-Law-Practice.

Australian Law Reform Commission Family law for the future — An inquiry into the
family law system Final Report 10 April 2019

Astor, ‘Genuine Effort in Family Dispute Resolution’
Astor H ‘Genuine Effort in Family Dispute Resolution’ (2010) 84 Family Matters

Babb Family Law and Therapeutic Jurisprudence

Babb BA Family Law and Therapeutic Jurisprudence: A Caring Combination —
Introduction to the July 2012 Special Issue of Family Court Review Family Court Review
Vol 59 No 3 July 2021 409 — 413


http://www.ag.gov.au/a2j
http://www.abanet.org/litigation/ethics/settlementnegotiations.pdf
https://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/model_standards_conduct_april2007.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/model_standards_conduct_april2007.authcheckdam.pdf
https://www.afccnet.org/Resource

172

Bala N, Birnbaum R & Martinson D “One Judge for one family: Differentiated case
management for families in continuing conflict” 2010 26 Canadian Journal of Family
Law 395

Banks L, Bigsby L, Conroyd M, First C, Griffen C, Grissom B, Lancaster B, Millar D,
Perry A, Scudder K & Shushan J “Hunter-gatherer collaborative practice” 2011 49
Family Court Review 251

BC Justice Review Task Force A new justice system for families and children
Report May 2005 access at
http://www.bcjusticereview.org/working _groups/family justice/final 05 05.pdf

Bekink B Principles of South African constitutional law 2ed Lexis Nexis Cape Town
2016

Boulle L & Rycroft A Mediation principles, process, practice Butterworths Durban
1997

Brand J & Todd C “Mandatory mediation in South Africa: Are there constitutional
implications?” Chapter 3.1 The Dispute Resolution Digest TOKISO 2015 47

Brand J, Steadman F & Todd C Commercial mediation: A user’s guide to court-
referred and voluntary mediation in South Africa 2ed Juta & Co Ltd Cape Town
2016

Burchell J Personality rights and freedom of expression: The modern action
injuriarum Juta & Co Ltd Kenwyn 1998

Burman S & Glasser N “Giving effect to the Constitution: Helping families to help
themselves” 2003 19 SAJHR 486

Burman S, Derman L & Swanepoel L “Only for the wealthy? Assessing the future for
children of divorce” 2000 16 SAJHR 535

Butler D “The need to revise the prohibition on the arbitrability of matrimonial disputes
in South African arbitration law: Possible solutions” Paper delivered at the FAMAC
Conference Cape Town 26 September 2018

Calabrese M Collaborative practice in Italy: Statutory Law N. 162/2014 (a.k.a.
Negoziazione Assistita) access at
https://www.americanbar.org/content/dam/aba/administrative/dispute resolution/news
letter/july2017/calabrese the evolution of collaborative law in italy.authcheckdam.

pdf

Casals MM “Divorce mediation in Europe — An introductory outline” 2005 9(2)
Electronic Journal of Comparative Law 9

Catto A “Constitutional Issues in Family Law” paper read at Clarks Attorneys 11th Annual
Johannesburg Family Law Conference 1 November 2024

Cohl K & Thomson G Connecting across language and distance: Linguistic and
rural access to legal information and services Final Report of the Linguistics and
Rural Access to Justice Project Law Foundation of Ontario Toronto December 2008,
access at
http://www.lawfoundation.on.ca/wp-content/uploads/The-Connecting-Report. pdf



http://www.bcjusticereview.org/working_groups/family_justice/final_05_05.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/newsletter/july2017/calabrese_the_evolution_of_collaborative_law_in_italy.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/newsletter/july2017/calabrese_the_evolution_of_collaborative_law_in_italy.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/newsletter/july2017/calabrese_the_evolution_of_collaborative_law_in_italy.authcheckdam.pdf
http://www.lawfoundation.on.ca/linguistic_rural_access.php

173

Commonwealth of Australia Government response to the Family Law Pathways
Advisory Group Report 13 May 2003 access at
http://www.ag.gov.au/Publications/Budgets/Budget2003/Pages/Governmentresponset
otheFamilyLawPathwaysAdvisoryGroupReportMay2003.

Courtenay M “The Great Case Law Update” paper read at Clarks Attorneys 11th Annual
Johannesburg Family Law Conference 31 October 2024.

Cromwell TA "Access to justice: Towards a collaborative and strategic approach"
2012 63 University of New Brunswick Law Journal access at
https://www.thefreelibrary.com/Access+to+justice%3a+towards+a+collaborative+and
+strategic+approach—a0302776655

Currie | & De Waal J The Bill of Rights Handbook 6ed Juta & Co Ltd Cape Town 2015

Davel CJ & Skelton AM (eds) Commentary on the Children’s Act Juta Revision
Service 2013

Davis D SC “TC v SC and the Law of Unintended Consequences: Tackling the
difficulties with parenting coordination” paper read at Clarks Attorneys 11" Annual
Johannesburg Family Law Conference 31 October 2024

De Jong M “An acceptable, applicable and accessible family-law system for South
Africa: Some suggestions concerning a family court and family mediation” 2005 TSAR
33

De Jong M “Opportunities for mediation in the new Children’s Act 38 of 2005” 2008 71
THRHR 630

De Jong M “A pragmatic look at mediation as an alternative to divorce litigation” 2010
TSAR 515

De Jong M “Is parenting coordination arbitration?” 2013 De Rebus 38

De Jong M “Arbitration of family separation issues: A useful adjunct to mediation and
the court process” 2014 17 PER/PELJ 2356

De Jong M “Suggested safeguards and limitations for effective and permissible
parenting coordination (facilitation or case management) in South Africa” 2015 18
PER/PELJ 150

De Jong M “Australian family relationship centres: A possible solution to creating an
accessible and integrated family law system as envisaged by the South African Law
Reform Commission’s Issue Paper 31 of 2015?7” 2017 2 TSAR 298

De Jong M “Suggestions for a divorce process truly in the best interests of children
(Part 1)” 2018 81 THRHR 48

De Jong M “Suggestions for a divorce process truly in the best interests of children
(Part 2)” 2018 81 THRHR 179

De Jong M “Towards a More Uniform Approach to Parenting Coordination in South
Africa” PER/PELJ 2022(25) - DOl  http://dx.doi.org/10.17159/1727-
3781/2022/v25i0a12776



http://www.ag.gov.au/Publications/Budgets/Budget2003/Pages/GovernmentresponsetotheFamilyLawPath%20waysAdvisoryGroupReportMay2003
http://www.ag.gov.au/Publications/Budgets/Budget2003/Pages/GovernmentresponsetotheFamilyLawPath%20waysAdvisoryGroupReportMay2003
https://www.thefreelibrary.com/Access%2Bto%2Bjustice%3a%2Btowards%2Ba%2Bcollaborative%2Band%2Bstrategic%2Bapproachâ€
https://www.thefreelibrary.com/Access%2Bto%2Bjustice%3a%2Btowards%2Ba%2Bcollaborative%2Band%2Bstrategic%2Bapproachâ€
http://dx.doi.org/10.17159/1727-3781/2022/v25i0a12776
http://dx.doi.org/10.17159/1727-3781/2022/v25i0a12776

174

Department of Justice and Constitutional Development Circular 3 of 2024 Directive to
Court Administration to desist from utilising mediation services in domestic violence
cases in the implementation of the Domestic Violence Act, 1998 (Act 116 of 1998) 22
January 2024.

Dennill | The evaluation of a psycho-education and skills building program at the
time of divorce or separation DLitt et Phil dissertation University of Johannesburg
2012

De Palo G “Mediation as alternative dispute resolution (the functioning of Directive
2008/52/EC on certain aspects of mediation in civil and commercial matters)” Paper
delivered at workshop for the European Parliament's Committee on Legal and
Parliamentary Affairs “Cross-border activities in the EU — Making life easier for citizens”
February 2015

Department of Justice and Constitutional Development Annual Report 1 July 1990 —
30 June 1991 RP 42/1992

Department of Justice and Constitutional Development Annual Report 1 July 1991 —
30 June 1992 RP 40/1993

Department of Justice and Constitutional Development Annual Report 1 July 1992 -
30 June 1993 RP 137/1994

Department of Justice and Constitutional Development Pilot Project for “family
court” 23 January 1997

Department of Justice and Constitutional Development Business Unit: Court Services
Family Court Task Team Family courts in South Africa: Interim policy and
implementation plan 17 December 2002

Department of Justice and Constitutional Development Draft mandatory rules of the
High Courts or the Magistrates’ Courts 11 October 2011

Department of Social Development Framework on mediation for social services
professionals mediating family matters — Mediation: An alternative dispute resolution
programme and/or programme to prevent family disputes March 2012

Department of Social Development White Paper on families in South Africa 26 June
2013

Devenish GE "The limitation clause revisited: The limitation of rights in the 1996
Constitution" 1998 Obiter 256

De Vos W le R & Broodryk T “Managerial judging and alternative dispute resolution in
Australia: An example for South Africa to emulate? (Part 1)’ 2017 4 TSAR 683

De Vos W le R & Broodryk T “Managerial judging and alternative dispute resolution in
Australia: An example for South Africa to emulate? (Part 2)” 2018 1 TSAR 18

De Waal J, Currie | & Erasmus G The Bill of Rights Handbook 3ed Juta & Co Kenwyn
2000



175

De Waal J, Currie | & Erasmus G The Bill of Rights Handbook 4ed Juta & Co
Lansdown 2001

Emery RE, Laumann-Billings L, Waldron MC, Sbarra DA & Dillon P “Child custody
mediation and litigation: Custody, contact and co-parenting 12 years after initial dispute
resolution” 2001 69 Journal of Consulting and Clinical Psychology 323

European Parliament Directorate-General for Internal Policies Quantifying the cost of
not using mediation: A data analysis Note April 2011

Family Law Council The answer from the oracle: Arbitrating family law property
and financial matters Discussion paper May 2007

Family Justice Review Panel Family justice review Final Report published by the UK
Ministry of Justice, the Department of Education & the Welsh Government November
2011

Family Law Pathways Advisory Group Out of the maze: Pathways to the future for
families experiencing separation Report of the Commonwealth of Australia, July
2001 access at
https://www.ag.gov.au/Publications/Documents/FamilylawsystemOQutoftheMazeAugus
t2001/FLPReport.pdf

Faris JA “African dispute resolution: Reclaiming the commons for a culture of harmony”
Paper read at the Lawyers as Peacemakers and Healers: Cutting Edge Law
Conference Phoenix School of Law Arizona 22-24 February 2013

Ferguson L “Arbitration in financial dispute resolution: The final step to reconstructing
the default(s) and exception(s)?” 2012 35 Journal of Social Welfare and Family Law
115

Fidler BJ & Epstein P “Parenting coordination in Canada: An overview of legal and
practice issues” 2008 5 Journal of Child Custody 53

Fricker N “Family law is different” 1995 33 Family Court Review 403

Genn H Paths to justice: What people do and think about going to law Hart
Publishing Oxford 1999

Goldstein E “Facilitation — Did Hummel v Hummel do children any favours” Paper read
at Clarks Attorneys 1%t Annual Johannesburg Family Law Conference 2-3 October 2014

Greyvenstein L Femicide and GBV crimes are unsuitable for mediation: What about other
family disputes with detected GBV Servamus August 2024 73.

Greyvenstein L Chairperson of Social Justice Association of ADR Practitioners (SJA)
‘Mediation of Domestic Violence Matters” Annual SAAM Conference 29 August 2024.

Hall K & Mokomane Z (eds) South African Child Gauge 2018 Cape Town Children’s
Institute, University of Cape Town access at www.ci.uct.ac.za/ci/child-gauge/2018

Hanks M “Perspectives on mandatory mediation” 2012 35(3) UNSW Law Journal
929


https://www.ag.gov.au/Publications/Documents/FamilylawsystemOutoftheMazeAugust2001/FLPReport.pdf
https://www.ag.gov.au/Publications/Documents/FamilylawsystemOutoftheMazeAugust2001/FLPReport.pdf
http://www.ci.uct.ac.za/ci/child-gauge/2018

176

Hawkey K “Mandatory mediation rules to shake up justice system” 2011 515 De Rebus
21

Heaton J (ed) The law of divorce and dissolution of life partnerships in South
Africa Juta & Co Cape Town 2014

Henry WJ, Fieldstone L & Bohac K “Parenting coordination and court relitigation: A case
study” 2009 47 Family Court Review 682

Holness D “The constitutional justification for free legal services in civil matters in South
Africa” 2013 27(2) Speculum Juris 1

House of Commons Justice Committee Impact of changes to civil legal aid under
Part 1 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Eighth
Report of Session 2014-2015 12 March 2015

IACP UCLA Task Force UCLA: Proposed talking points for communications to
those interested in the UCLA 9 September 2009 access at
http://uniformlaws.org/Acts.aspx

IACP Standards and ethics access at
https://www.collaborativepractice.com/sites/default/files/IACP

Joubert J & Jacobs Y “The debate: A case for mandatory mediation in South Africa”
Legalbrief Today October 2009

Joubert J “Mandatory mediation will soon arrive in South Africa, and should be
warmly welcomed by the legal profession” Legalbrief Today 9 November 2011

Joubert J “Mediation rules finally signed by Minister of Justice but require judicial
activism to get the system going” Legalbrief Today 28 January 2014

Kennett W “It's arbitration, but not as we know it: Reflections on family law dispute
resolution” 2016 30 International Journal of Law, Policy and the Family 1

Kierstead S “Parent education programs in family courts: Balancing autonomy and
state intervention” 2011 49 (1) Family Court Review 140

Kopping-Pavars N “Collaborative family law” Paper read at SAAM Mediation
Conference Johannesburg 30-31 July 2014

Law Commission of Ontario Voices from a broken family justice system: Sharing
consultations results September 2010 access at http://www.lco-cdo.org/en/our
current-projects/family-law-reform/voices-from-a-broken-family-justice-system- sharing-
consultations-results-september-2010/

Legal Aid South Africa Evaluation report internship programme 2004
Lord Dyson “A word on Halsey v Milton Keynes” (2011) 77 Arbitration 337

Maclons W Mandatory court based mediation as an alternative dispute resolution
process in the South African civil justice system LLM thesis University of the
Western Cape 26 November 2014


http://uniformlaws.org/Acts.aspx
https://www.collaborativepractice.com/sites/default/files/IACP
http://www.lco-cdo.org/en/our%20current-projects/family-law-reform/voices-from-a-broken-family-justice-system-sharing-consultations-results-september-2010/
http://www.lco-cdo.org/en/our%20current-projects/family-law-reform/voices-from-a-broken-family-justice-system-sharing-consultations-results-september-2010/
http://www.lco-cdo.org/en/our%20current-projects/family-law-reform/voices-from-a-broken-family-justice-system-sharing-consultations-results-september-2010/
http://www.lco-cdo.org/en/our%20current-projects/family-law-reform/voices-from-a-broken-family-justice-system-sharing-consultations-results-september-2010/

177

MacPhail A Report of the Access to Legal Services Working Group Paper prepared
for the Working Group on Access to Legal Services of the Action Committee on Access
to Justice in Civil and Family Matters May 2012

Martalas A “Dispute resolution in South Africa: Parenting coordination keeps families
out of court” 2016 4.3 International Family Law, Policy and Practice 23

Martalas A “That which we call parenting coordination ... or where is the baby?” Paper
read at the Miller du Toit Cloete Family Law Conference in Cape Town 2016

Marumoagae MC “Does collaborative divorce have a place in South African divorce
law?” 2016 49(1) De Jure 41

Marumoagae C “Resolving divorce disputes through a collaborative process” April 2017
De Rebus 22

Maxwell LR Jr & Atha MM Uniform Collaborative Law Act — Spring 2017 update
access at
https://www.americanbar.org/content/dam/aba/administrative/dispute resolution/news
letter/july2017/ucla_update maxwell and atha.authcheckdam.pdf

McQuoid-Mason DJ The law of privacy in South Africa Juta & Company Ltd
Johannesburg 1978

Melville A & Lang K “Closing the gate: Family lawyers as gatekeepers to a holistic
service” International Journal of Law in Context Cambridge University Press June
2010 167

Mnookin RH “Child-custody adjudication: Judicial functions in the face of
indeterminacy” 1975 39 Law & Contemporary Problems 226

Montiel JT “Is parenting authority a usurpation of judicial authority? Harmonizing
authority for, benefits of, and limitations on this legal-psychological hybrid” 2014 7(2)
Tennessee Journal of Law and Policy 364

Morris C “Arbitration of family law disputes in British Columbia” Paper prepared for the
Ministry of Attorney General of British Columbia 7 July 2004

NABFAM guidelines on obtaining the voice of the child
NABFAM Ethical and practice standards for obtaining the views and wishes of the child
in ADR processes October 2024

NADRAC The resolve to resolve: Embracing ADR to improve access to justice in
the federal jurisdiction Report to the Attorney-General Commonwealth of
Australia, September 2009 access at
http://www.nadrac.gov.au/publications/PublicationsA-Z/Pages/default.aspx

Nawi NF & Hak NA “Towards the development of a mandatory family mediation
program in the Malaysian civil legal system” Paper read at the 6™ World Congress on
Family Law and Children’s Rights in Sydney, Australia 17-20 March 2013

Neethling J, Potgieter JM & Visser PJ Neethling’s law of personality Butterworths
Durban 1997


https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/newsletter/july2017/ucla_update_maxwell_and_atha.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/newsletter/july2017/ucla_update_maxwell_and_atha.authcheckdam.pdf
http://www.nadrac.gov.au/publications/PublicationsA-Z/Pages/default.aspx

178

Nhlapo T “South Africa’s courts and lawmakers have failed the ideal of cultural
diversity” The Conversation February 14, 2018 access at
https://theconversation.com/south-africas-courts-and-lawmakers-have-failed-the- ideal-
of-cultural-diversity-91508

NSW Attorney-General’s Department ADR blueprint Discussion paper: “Framework
for the delivery of alternative dispute resolution” Government of NSW April 2009
access at
http://www.courts.lawlink.nsw.gov.au/agdbasev7wr/_assets/cats/m402652I3/adr_blue

print.pdf

NSW Department of Justiceand Attorney-General ADR blueprint Draft
recommendations “Report 1: Pre-action protocols and standards” Government of
NSW August 2009 access at
http://www.courts.lawlink.nsw.gov.au/agdbasev7wr/_assets/cats/m40265213/adr_blue
print draft recsl preaction protocols.pdf

NSW Department of Justice and Attorney-General ADR blueprint Draft
recommendations “Report 2: ADR in government” Government of NSW September
2009 access at
http://www.courts.lawlink.nsw.gov.au/agdbasev7wr/_assets/cats/m40265213/250909
updated adr_recommendations report2.pdf

O’Leary JA “A critical reflection on mediation and facilitation practice” Paper read at the
Miller du Toit Cloete Family Law Conference Cape Town May 2009

Olson KB Post-Grillo: New Family Mediation Protection and Revised Dangers
Discussions in Dispute Resolution edited by Hinshaw A, Schneider AK, Cole SR Oxford
University Press, 2021

Paleker M “Mediation in South Africa’s new Children’s Act: A pyrrhic victory” Paper
read at the Asia-Pacific Mediation Forum Conference 2008 access at
http://www.asiapacificmediationforum.org/resources/2008/7-

Pappas BA “Med-arb and the legalization of alternative dispute resolution” 2015 20
Harvard Negotiation Law Review 157

Peter J “The supremacy of the Constitution and the rule of law in theory and practice”
December 2014 Advocate 32

Pretorius P (ed) Dispute resolution Juta Cape Town 1993
St Clair Jonker S Mediation in Domestic Violence Matters Linked In available at

https://www.linkedin.com/posts/felicity-qguest-786673165 mediation-in-domestic-
violence-matters-activiey-7158113171805798401-OwCx.

Quek D “Mandatory mediation: An oxymoron? Examining the feasibility of implementing
a court-mandated mediation program” 2010 11 Cardozo Journal of Conflict
Resolution 479

Radebe J “Challenges facing access to justice in South .Africa” Paper read at the
University of Cape Town 16 October 2012 access at
http://www.justice.gov.za/m_speeches/2012/20121016_min-uct.html



https://theconversation.com/profiles/thandabantu-nhlapo-169961
https://theconversation.com/south-africas-courts-and-lawmakers-have-failed-the-ideal-of-cultural-diversity-91508
https://theconversation.com/south-africas-courts-and-lawmakers-have-failed-the-ideal-of-cultural-diversity-91508
https://theconversation.com/south-africas-courts-and-lawmakers-have-failed-the-ideal-of-cultural-diversity-91508
http://www.courts.lawlink.nsw.gov.au/agdbasev7wr/_assets/cats/m402652l3/adr_blueprint.pdf
http://www.courts.lawlink.nsw.gov.au/agdbasev7wr/_assets/cats/m402652l3/adr_blueprint.pdf
http://www.courts.lawlink.nsw.gov.au/agdbasev7wr/_assets/cats/m402652l3/adr_blueprint_draft_recs1_%20preaction_protocols.pdf
http://www.courts.lawlink.nsw.gov.au/agdbasev7wr/_assets/cats/m402652l3/adr_blueprint_draft_recs1_%20preaction_protocols.pdf
http://www.courts.lawlink.nsw.gov.au/agdbasev7wr/_assets/cats/m402652l3/250909_updated_adr_recommendations_report2.pdf
http://www.courts.lawlink.nsw.gov.au/agdbasev7wr/_assets/cats/m402652l3/250909_updated_adr_recommendations_report2.pdf
http://www.asiapacificmediationforum.org/resources/2008/7-
https://www.linkedin.com/posts/felicity-guest-786673165_mediation-in-domestic-violence-matters-activiey-7158113171805798401-OwCx
https://www.linkedin.com/posts/felicity-guest-786673165_mediation-in-domestic-violence-matters-activiey-7158113171805798401-OwCx
http://www.justice.gov.za/m_speeches/2012/20121016_min-uct.html

179

Radebe J Opening Address by Minister of Justice And Constitutional Development of
South Africa, Mr J Radebe, at the Inaugural African ADR and Arbitration Conference
Cape Town, 28 November 2013.

Rycroft A “Settlement and the law” 2013 130 SALJ 187

Sander FEA Presentation at the national conference on the causes of dissatisfaction
with the administration of justice April 7-9, 1976, reprinted in Sander FEA “Varieties of
dispute processing” 1976 70 FRD 111

Sander FEA “Another view of mandatory mediation” Winter 2007 Dispute Resolution
Magazine 16.

Schaefer T “Saving children or blaming parents? Lessons from mandated parenting
classes” 2010 19.2 Columbia Journal of Gender and Law 491

”

Schephard A “Taking children seriously: Promoting cooperative custody after divorce
1985 64 Texas Law Review 687

Schepard A “Editorial notes — Special issue: Collaborative practice” 2011 49 Family
Court Review 207

Schneider C “Mediation in Children’s Act, 2005” Paper read at Miller du Toit Cloete
Family Law Conference Cape Town 2008

Scott T “Family arbitration: An introduction” Family Law Week 5 December 2011
access at http://www.familylawweek.co.uk/site.aspx?i=ed90447

Shaw E “Family justice reform: A review of reports and initiatives” Paper prepared for
the Family Justice Working Group of the Action Committee on Access to Justice in Civil
and Family Matters April 15, 2012

SALRC ADR in Family Matters Discussion Paper (2019)
South African Law Reform Commission Alternative Dispute Resolution in Family Matters
Project 100D Discussion Paper 148 (2019).

SALRC Review of the Child Care Act Report (2002)
South African Law Reform Commission Review of the Child Care Act Project 110
Report (2002).

South African Law Commission Alternative dispute resolution Issue Paper 8 Project
94 1997

South African Law Commission Domestic arbitration Report Project 94 2001

South African Law Commission Review of the Child Care Act Discussion Paper 103
Project 110 2001

South African Law Commission Functioning of the Commission: Children affected
by the divorce or separation of their parents: Inclusion of investigation in
Commission’s programme Committee Paper 1012 26 November 2002

South African Law Commission Review of the Child Care Act Report Project 110
December 2002


http://www.familylawweek.co.uk/site.aspx?i=ed90447

180

South African Law Reform Commission Islamic marriages and related matters
Report Project 59 July 2003

South African Law Reform Commission Family dispute resolution: Care of and
contact with children Project 100D Issue Paper 31 December 2015

SALRC Discussion Paper (2019)
South African Law Reform Commission Alternative Dispute Resolution in Family Matters
Project 100D Discussion Paper 148 (2019).

South African Law Reform Commission Investigation into Legal Fees Issue Paper 36
Project 142 2019

Spruyt WMA Kompleksiteit en bemiddeling: ‘n Model vir die ontwerp van
gepaste regulering PhD thesis University of Stellenbosch December 2017

Statistics South Africa Marriages and divorces P0307 2017 28 February 2019

Statistics South Africa Vulnerable groups indicator report Report No. 03-19-02
(2016) 2017

The Law Society of British Columbia Report of the unbundling of Legal Services Task
Force, April 2008

UK Civil Justice Council ADR and civil justice CJC ADR Working Group Interim
Report October 2017

Uniform Law Commission (The National Conference of Commissioners on Uniform
State Laws) The Uniform Collaborative Law Rules/Act: A Summary access at
https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?Docu
mentFileKey=fe28a68e-2b4a-21c5-1ael-cel56a4a283a&forceDialog=0

United Nations Development Programme Programming for Justice: Access for all —
a practitioner's guide to a human rights-based approach to access to justice
(2005)

United Nations Convention on the Elimination of All Forms of Violence Against Women General
Recommendation No.35 (July 2017)

Van Heerden et al (ed) Boberg’s law of persons and the family Juta & Co Ltd
Cape Town 1999

Van Zyl DH “21 years of dealing with family law matters on the Bench” Paper read at
Miller du Toit Family Law Conference Cape Town 2007

Vettori S “Mandatory mediation: An obstacle to access to justice?” 2015 15(2)
African Human Rights Law Journal 355 access at
http://dx.doi.org/10.17159/19962096/2015/v15n2a6

Webb S & Ousky R “History and development of collaborative practice” 2011 49
Family Court Review 213

Woolman S & Bishop M Constitutional law of South Africa 2ed Juta & Co Ltd Cape
Town 2013 59


https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=fe28a68e-2b4a-21c5-1ae1-ce156a4a283a&forceDialog=0
https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=fe28a68e-2b4a-21c5-1ae1-ce156a4a283a&forceDialog=0
http://dx.doi.org/10.17159/19962096/2015/v15n2a6

181

Woolman S “Coetzee: The limitations of Justice Sach’s concurrence” 1996 12 (1)
SAJHR 99

Wright JK “Connect with  J. Kim Wright on Linked In® access at
www.linkedin.com/in/jkimwright/ or _www.JKimWright.com

Younger Report Cmnd 5012 July 1972

Zuckerman AAS (ed) Civil justice in crisis: Comparative perspectives of civil
procedure Oxford University Press United Kingdom 1999

LIST OF LEGISLATION

The Children’s Act 38 of 2005

The Constitution of the Republic of South Africa, 1996

Arbitration Act 42 of 1965

Child Care Act 74 of 1983 (repealed) Children’s Act 38 of 2005

Civil Union Act 17 of 2006

Constitution of the Republic of South Africa 1996 Divorce Act 70 of 1979

Divorce Amendment Act 95 of 1996

Health Professions Act 56 of 1974

Jurisdiction of Regional Courts Amendment Act 31 of 2008 Legal Aid South Africa Act
39 of 2014

Legal Practice Act 28 of 2014

Magistrates’ Courts Act 32 of 1944

Matrimonial Affairs Act 37 of 1953

Mediation in Certain Divorce Matters Act 24 of 1987 National Land Transport Act 5 of
2009

Recognition of Customary Marriages Act 120 of 1998 Rules Board for Courts of Law Act
107 of 1985

Rules Regulating the Conduct of Proceedings of the Magistrates’ Courts of South Africa
Government Notice No R 740 of 23 August 2010

Rules Regulating the Conduct of Proceedings of the Magistrates’ Courts of South Africa
Government Notice No R. 183 of 18 March 2014

Rules for Short Process Courts and Mediation Proceedings 1992 Government Notice R.
2196 of 31 July 1992

Short Process Courts and Mediation in Certain Civil Cases Act 103 of 1991 Superior
Courts Act 10 of 2013


http://www.linkedin.com/in/jkimwright/
http://www.jkimwright.com/

182

LIST OF CASES

BMGS v MSB and others High Court of South Africa, Gauteng Division, Pretoria Case
N0:26675/2022, judgment delivered on 8 January 2024 (unreported)

Centre for Child Law v T S and Others [2023] ZACC 22

Churchill v Merthyr Tydfil County Borough Council Appeal No: CA-2022-001778 dated
29 November 2023 Judiciary of England and Wales

Denver Wesley Damons v Ivana Laurielle Lee and Herschel Girls School heard in the
High Court of South Africa, Western Cape Division, Cape Town on 20 August 2024
(Case N0:16939/2024)

SDL v SJ before the High Court of South Africa Gauteng Division, Johannesburg dated
2 August 2024

Van Jaarsveld v Van Jaarsveld and Another (258/2023)[2024] ZASCA 92 (11 June
2024)

INTERNATIONAL DOCUMENTS, CONVENTIONS AND TREATIES

The United Nations Convention on the Rights of the Child (1989)

European Convention on Human Rights (ECHR) (formally the Convention for the
Protection of Human Rights and Fundamental Freedoms); date of entry into force on 3
September 1953

European Mediation Directive issued by the European Parliament and the Council of
Europe on 21 May 2008

Universal Declaration of Human Rights proclaimed by the United Nations General
Assembly on 10 December 1948

African Charter on Human and Peoples' Rights (also known as the “Banjul Charter”)
adopted by the OAU in Assembly in June 1981

International Covenant on Civil and Political Rights adopted by the United Nations
General Assembly on 16 December 1966 and in force from 23 March 1976

American Convention on Human Rights (also known as the “Pact of San Jose”), date of
entry into force on 18 July 1978, adopted by the United Nations General Assembly on
19 December 1966 and entered in force on 23 March 1976



183

ANNEXURE A: LIST OF RESPONDENTS

LIST OF RESPONDENTS TO ISSUE PAPER 31

© N o gk~ wDN

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

20.
21.
22.
23.
24.
25.
26.
27.

Association of Parental Rights and Responsibilities Assessment Advisory Group
(ASPARAGUS)

Barratt, Prof. Amanda — University of Cape Town

Boezaart, Prof. CJ — University of Pretoria

Boniface, Prof. Amanda — University of Johannesburg

Botha, Ms Karen — attorney, Benita Ardenbaum Attorneys

Child Welfare South Africa (Ms Julie Todd, National Head of Advocacy)
Commission for Gender Equality

Department of Justice and Constitutional Development (Mr Lawrence Bassett:
Deputy Chief State Law Adviser)

Department of Social Development (Directorate: Families, Children’s Act and
Comprehensive Sacial Security)

Department of Social Development, Gauteng Province

Durr-Fitschen, Dr Elzabe (1) — clinical social worker in private practice
Durr-Fitschen, Dr Elzabe (2) — clinical social worker in private practice
Durr-Fitschen, Dr Elzabe (3) — clinical social worker in private practice

Family Mediators’ Association of the Cape (FAMAC)

Familyzone (Dr Ronel Duchen & Ms Irma Schutte)

Gauteng Services to People with Disabilities (SPD)

Leppan, Ms Danilia — presiding officer, Children’s Court, Wynberg

Martalas, Dr Astrid — psychologist

Mendelow, Mr Charles — attorney and mediator, Charles Mendelow & Associates
Inc.

Ministry for Social Development, Western Cape

Nicholson, Prof. Caroline — University of the Free State

O’Leary, Mr John — attorney and mediator

Office of the Family Advocate

Paleker, Prof. Mohamed — University of Cape Town

Pro-Bono.Org — NGO

Roux, Dr Lynette — clinical psychologist

Rubain, Ms Suzette & Horn, Ms Johanna — attorney, Athlone Justice Centre, and

clinical psychologist, respectively



184

28. Schneider, Mr Craig — attorney and mediator, Craig Schneider Associates
29. Scrazzolo, Ms Louise (1) — interested party

30. Scrazzolo, Ms Louise (2) — parent litigator

31. Task Force on the Practice of Parenting Coordination in South Africa

32. Tawonezvi, Ms Pasca — interested party

33. Terezakis, Mr Harry - parent litigator

34. The Cape Law Society (Ms Zenobia du Toit)

35. The Cape Law Society (Ms Sandra van Staden)

36. The Cape Law Society (Mr Craig Schneider)

37. The Justice and Reconciliation Centre (Mr Errol Goetsch)

38. The Law Society of South Africa (LSSA)

39. Wessel, Ms Jakkie — Regional Court President: Limpopo Regional Division
40. Wessels, Ms Marion — interested party

41. Women’s Legal Centre

LIST OF RESPONDENTS TO DISCUSSION PAPER 148

Dr Karen J Spurrier, Dr Karen Spurrier Counselling & Mediation Practice;
Zenobia du Toit, Miller du Toit Cloete Inc.;

Dr Razia Nordien-Lagardien, Nelson Mandela University;

Legal Practice Council, Kwa-Zulu Natal;

Commission for Gender Equality;

Dr Lynette M. Roux, Clinical Psychologist

Johan Venter & Lynette Roux;

© N o 00k~ wdh PR

Dr Suzette Moss, Social Work Policy Manager: Families, Department of Social

Development;

9. Pat Mkhize, Mandulo Foundation;

10. Dr Astrid Martalas, Psychologist;

11. Office of the Family Advocate, Western Cape;

12. Craig Schneider, Craig Schneider Associates;

13. Cape Town stakeholder joint submission (Sunel Beeselaar; Esna Bruwer; Janet
Bytheway; John Day; Elmarie du Plessis; Astrid Martalas; Craig Schneider; Adv
Joy Wilkin);

14. Jurné Le Roux, family mediator;

15. Black Lawyers Association, Limpopo;

16. Legal Aid South Africa;



17.
18.
19.

20.
21.
22.
23.

24.
25.
26.
27.

28.

185

Wimpie Bartheil, The Fathers Rights Movement;

Adell-Mari Wolmarans, South African Association of Mediators (SAAM);

Adv Petunia Seabi-Mathope, Chief Family Advocate & Central Authority for the
R.S.A.: International Child Abduction, DoJ&CD;

Lourens Grové, Faculty of Law, University of Pretoria Law Clinic;

Lesley Blake Attorneys;

Laurie Greyvenstein, Social Justice Foundation;

Dr George Fordam Wara Post-doctoral fellow, University of the Free State, Free
State Centre for Human Rights;

Sandra Ferreira, UNISA;

Natalie Ruiters, La Poppie Mediations;

Islamic Forum Azaadville;

Adv Kushmiri Garach, Family Counsellor, Office of the Family Advocate: Durban-
KwaZulu-Natal;

Sunni Ulama Council Gauteng.



186

ANNEXURE B: WORKSHOPS
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1 JUNE 2022: MS TEAMS
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1 | Professor W Domingo Project Leader and Commissioner
2 | Professor L de Jong Advisory Committee member
3 | Professor M Paleker Advisory Committee member
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VIRTUAL STAKEHOLDER CONSULTATION
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Date

Presentation by the researcher
to the Miller du Toit
Conference in Cape Town.

11-13 March 2020

Virtual meeting of the NCCPF,
hosted by the Department of
Social Development.

24 - 25 November 2020

Meeting of the Advisory
Committee with the Family
Law Committee of the South
Gauteng Judges to present the
recommendations contained in
Issue Paper 31 and
Discussion Paper 148.

30 April 2021
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on family arbitration at the
Miller du Toit Conference.

14 May 2021

A webinar on Discussion
Paper 148 was hosted by the
Advisory Committee with the
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10
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regarding mandatory
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11
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University of Johannesburg
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