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GENERAL EXPLANATORY NOTE: 

 

[                ] Words or expressions in bold type in square brackets indicate omissions from 

the existing rules. 

________ Words or expressions underlined with a solid line indicate insertions into the 

existing rules. 

 

 

36  Inspections, Examinations and Expert Testimony 

(1) A party to proceedings, in which damages or compensation in respect of alleged bodily 

injury is claimed, shall have the right to require any party claiming such damage or 

compensation, whose state of health is relevant for the determination thereof, to submit to a 

medical examination. 

(2) (a) A party requiring another party to submit to a medical examination shall deliver a 

notice to such other party that─ 

        (i)   specifies the nature of the examination required; 

        (ii)   specifies the person or persons who shall conduct the examination; 

        (iii)   specifies the place where and the date (being not less than 15 days from the date 

of such notice) and time when it is desired that the examination shall take place; and 

        (iv)   requires the other party to submit himself or herself for the medical examination at 

the specified place, date and time. 

(b) The notice contemplated in paragraph (a) shall─ 

         (i)   state that the party being examined may have his or her own medical adviser 

present at the examination; and 

        (ii)   be accompanied by a remittance in respect of the reasonable expenses to be 

incurred by the other party in attending the examination. 

(c) The expenses referred to in paragraph (b)(ii) shall be tendered on the scale as if such 

person were a witness in a civil suit before the court: Provided that─ 

         (i)   if the party being examined is immobile, the amount to be paid shall include the 

cost of such person's travelling by motor vehicle and, where required, the reasonable cost of 

a person attending upon the person to be examined; 

        (ii)   where the party being examined will actually lose salary, wage or other 

remuneration during the period of absence from work, such party shall, in addition to the 

aforementioned expenses, be entitled to receive an amount not exceeding the amount 

determined by the Minister, in terms of the relevant legislation, for witnesses in civil 

proceedings, per day in respect of the salary, wage or other remuneration which such 



person will actually lose; 

        (iii)   any amounts paid by a party as aforesaid shall be costs in the cause unless the 

court otherwise directs. 

(3) The person receiving the notice referred to in subrule (2) shall, within five days after the 

service of the notice, notify the person delivering it, in writing, of the nature and grounds of 

any objection which such person may have in relation to- 

   (a)    the nature of the proposed examination; 

   (b)    the person or persons who shall conduct the examination; 

   (c)    the place, date or time of the examination; 

   (d)    the amount of the expenses tendered; 

and shall further─ 

         (i)   in the case of the objection being to the place, date or time of the examination, 

furnish an alternative date, time or place, as the case may be; and 

        (ii)   in the case of the objection being to the amount of the expenses tendered, furnish 

particulars of such increased amount as may be required. 

Should the person receiving the notice not deliver an objection within the said period of five 

days, such person shall be deemed to have agreed to the examination upon the terms set 

forth by the person giving the notice. Should the person giving the notice regard the 

objection raised by the person receiving it as unfounded in whole or in part the person giving 

the notice may on notice make application to a judge to determine the conditions upon which 

the examination, if any, is to be conducted. 

(4) Any party to such an action may at any time by notice in writing require any person 

claiming such damages to make available in so far as such person is able to do so to the 

other party within 10 days, any medical reports, hospital records, x-ray photographs, or other 

documentary information of a like nature relevant to the assessment of such damages, and 

to provide copies thereof upon request. 

(5) If it appears from any medical examination carried out either by agreement between the 

parties or pursuant to any notice given in terms of this rule, or by order of a judge, that any 

further medical examination by any other person is necessary or desirable for the purpose of 

giving full information on matters relevant to the assessment of such damages, any party 

may require a second and final medical examination in accordance with the provisions of this 

rule. 

(5A) If any party claims damages resulting from the death of another person, such party shall 

undergo a medical examination as prescribed in this rule if this is requested and it is alleged 

that such party's own state of health is relevant in determining the damages. 

(6) If it appears that the state or condition of any property of any nature whatsoever whether 

movable or immovable, may be relevant with regard to the decision of any matter at issue in 

any action, any party may at any stage give notice requiring the party relying upon the 

existence of such state or condition of such property or having such property in that party's 

possession or under that party's control to make it available for inspection or examination in 

terms of this subrule, and may in such notice require that such property or a fair sample 

thereof remain available for inspection or examination for a period of not more than 10 days 

from the date of receipt of the notice. 

(7) The party called upon to submit such property for examination may require the party 

requesting it to specify the nature of the examination to which it is to be submitted, and shall 

not be bound to submit such property thereto if this will materially prejudice such party by 

reason of the effect thereof upon such property. In the event of any dispute whether the 

property should be submitted for examination, such dispute shall be referred to a judge on 



notice delivered by either party stating that the examination is required and that objection is 

taken in terms of this subrule. In considering any such dispute the judge may make such 

order as deemed fit. 

(8) Any party causing an examination to be made in terms of subrules (1) and (6) shall─ 

   (a)    cause the person making the examination to give a full report in writing, within two 

months of the date of the examination or within such other period as may be directed by a 

judge in terms of rule 37(8) or in terms of rule 37A, of the results of the examination and the 

opinions that such person formed as a result thereof on any relevant matter; 

   (b)    within five days after receipt of such report, inform all other parties in writing of the 

existence of the report, and upon request immediately furnish any other party with a 

complete copy thereof; and 

   (c)    bear the expense of the carrying out of any such examination: Provided that such 

expense shall form part of such party's costs. 

(9) (a) No person shall, save with the leave of the court or the consent of all parties to the 

suit, be entitled to call as a witness any person to give evidence as an expert upon any 

matter upon which the evidence of expert witnesses may be received unless─ 

[(a)] (i)   where the plaintiff intends to call an expert, the plaintiff shall not more than 30 

days after the close of pleadings, or where the defendant intends to call the expert, the 

defendant shall not more than 60 days after the close of pleadings, have delivered 

notice of intention to call such expert; and 

[(b)] (ii)   in the case of the plaintiff, not more than 90 days after the close of pleadings and 

in the case of the defendant not more than 120 days after the close of pleadings, such 

plaintiff or defendant shall have delivered a summary compiled by the expert, of the 

expert's opinion and the reasons therefor: 

Provided that the notice and summary shall in any event be delivered before a first case 

management conference held in terms of rules 37A(6) and (7) or as directed by a case 

management judge. 

 (b) The opinion and reasons therefor, referred to in subparagraph (a)(ii) hereof, or a 

report compiled by an expert, shall contain a statement by the expert confirming that─ 

(i) the report is in such expert’s own words; 

(ii) the report is for the assistance of the court; and 

(iii) the report is a statement of truth. 

(9A) The parties shall─ 

   (a)    endeavour, as far as possible, to appoint a single joint expert on any one or more or 

all issues in the case; and 

   (b)    file a joint minute of experts relating to the same area of expertise within 20 days of 

the date of the last filing of such expert reports. 

(10) (a) No person shall, save with the leave of the court or the consent of all the parties, be 

entitled to tender in evidence any plan, diagram, model or photograph unless such person 

shall not more than 60 days after the close of pleadings have delivered a notice stating an 

intention to do so, offering inspection of such plan, diagram, model or photograph and 

requiring the party receiving notice to admit the same within 10 days after receipt of the 



notice. 

(b) If the party receiving the notice fails within the said period so to admit, the said plan, 

diagram, model or photograph shall be received in evidence upon its mere production and 

without further proof thereof. If such party does not admit them, the said plan, diagram, 

model or photograph may be proved at the hearing and the party receiving the notice may 

be ordered to pay the cost of their proof. 

[Rule 36 amended by GN R417 of 14 March 1997 (wef 14 April 1997), by GN R2164 of 2 

October 1987 and by GN R2642 of 27 November 1987 (wef 31 December 1987) and 

substituted by GN R842 of 31 May 2019 (wef 1 July 2019).] 

 


