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THE PROMOTION OF 
ADMINISTRATIVE 
JUSTICE ACT 3 OF 2000 
(AJA)  
 
SECTION 1 OF THE AJA – 
DEFINITION OF ADMINISTRATIVE 
ACTION 
 
Bullock NO & others v Provincial 
Government of North West Province  
& another [2004] 2 All SA 249 (SCA); 
[2004] JOL 12570; 2004 (5) SA 262  
concerned the approval of a servitude by 
the Premier of the first respondent in  

 
 
favour of the second respondent. 
Relevant to the present discussion is 
the question whether the decision of the 
Premier to approve the servitude 
constituted administrative action. The 
relevant events all occurred before 
November 2000 when the AJA came 
into operation and, as such, the 
question was whether the conduct of 
the Premier amounted to administrative 
action in terms of s 33 of the 
Constitution and item 23(2)(b) of 
Schedule 6 to the Constitution (para 7). 
The Premier had approved the 
servitude on the basis that the first 
respondent was under a contractual 
duty to grant the servitude in terms of a 
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This is the third – and by far most comprehensive - issue of the AJA 
Newsletter since its inception at the beginning of 2003. Judging from the 
length of this Newsletter it appears that litigation in terms of the Promotion of 
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contract with the second respondent. 
The court a quo  
 

‘concluded that the advice given to the 
Premier was correct and that because 
the decision of the Premier was to give 
effect to a contractual obligation owed by 
the first respondent to the second 
respondent, the Premier’s decision did 
not constitute administrative action and 
was not reviewable under the Act’ (para 
6 of the judgment of the SCA). 

 
The Supreme Court of Appeal pointed 
out that the factors relevant to the 
determination of the question whether 
the Premier’s decision amounted to 
administrative action were summarised 
in Cape Metropolitan Council v Metro 
Inspection Services (Western Cape) 
CC & others 2001 (3) SA 1013 (SCA) 
paras 16 and 17 as follows (para 10, 
Bullock judgment): 
 

‘The section [section 33 of the 
Constitution] is not concerned with every 
act of administration performed by an 
organ of State. It is designed to control 
the conduct of the public administration 
when it performs an act of public 
administration ie when it exercises public 
power (see President of the Republic 
of South Africa and others v South 
African Rugby Football Union and 
others 2000 (1) SA 1 (CC) (‘SARFU’) at 
para [136] and Pharmaceutical 
Manufacturers Association of SA and 
another: In re ex parte President of 
the Republic of South Africa and 
others 2000 (2) SA 674 (CC) at paras 
[20], [33], [38]–[40]).  

 
In paras [41] and [45] of the 
Pharmaceutical Manufacturers 
Association case Chaskalson P said: 

“[41] Powers that were previously 
regulated by common law under the 
prerogative and the principles 
developed by the courts to control 
the exercise of public power are now 
regulated by the Constitution 

 
[45] Whilst there is no bright line 
between public and private law, 
administrative law, which forms the 
core of public law, occupies a 
special place in our jurisprudence. It 
is an incident of the separation of 
powers under which courts regulate 
and control the exercise of public 
power by the other branches of 
government. It is built on 
constitutional principles which 
define the authority of each branch 
of government, their 
interrelationship and the boundaries 
between them (...) Courts no longer 
have to claim space and push 
boundaries to find means of 
controlling public power. That 
control is vested in them under the 
Constitution, which defines the role 
of the courts, their powers in relation 
to other arms of government and 
the constraints subject to which 
public power has to be exercised 
(…) It follows that whether or not 
conduct is ‘administrative action’ 
would depend on the nature of the 
power being exercised (SARFU at 
para [141]). Other considerations 
which may be relevant are the 
source of the power, the subject-
matter, whether it involves the 
exercise of a public duty and how 
closely related it is to the 
implementation of legislation 
(SARFU at para [143]).”’ 

 
The first respondent submitted that ‘the 
decision by the Premier was taken by 
an organ of State in its capacity as 
owner of the land in question, and the 
State was accordingly in no different 
position to that of any landowner who 
may freely grant or refuse to grant rights 
in property vested in such private 
owner. It was accordingly submitted that 
the decision is not capable of 
constituting administrative action’ (para 
13).  
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Cloete JA referred to the decision of the 
Supreme Court of Appeal in Logbro 
Properties CC v Bedderson NO & 
others 2003 (2) SA 460 (SCA), which 
approved (para 12 of Logbro) the 
minority view of Schreiner JA in 
Mustapha & another v Receiver of 
Revenue Lichtenburg & others 1958 
(3) SA 343 (A), who said the following 
(para 12 of Bullock): 
 

‘Although a permit granted under 
s18(4) of Act 18 of 1936 has a 
contractual aspect, the powers under 
the subsection must be exercised 
within the framework of the Act and 
the regulations which are 
themselves, of course, controlled by 
the Act. The powers of fixing the 
terms of the permit and of acting 
under those terms are all statutory 
powers. In exercising the power to 
grant or renew, or to refuse to grant 
or renew, the permit, the Minister 
acts as a State official and not as a 
private owner, who need listen to no 
representations and is entitled to act 
as arbitrarily as he pleases, so long 
as he breaks no contract. For no 
reason or the worst of reasons the 
private owner can exclude whom he 
wills from his property and eject 
anyone to whom he has given merely 
precarious permission to be there. 
But the Minister has no such free 
hand. He receives his powers directly 
or indirectly from the statute alone 
and can only act within its limitations, 
express or implied. If the exercise of 
his powers under the subsection is 
challenged the Courts must interpret 
the provision, including its 
implications and any lawfully made 
regulations, in order to decide 
whether the powers have been duly 
exercised’. 

 
On this authority Cloete JA rejected the 
contention of the respondents that the 
Premier was acting merely as a 

contracting party, saying the following 
(paras 15—16): 

 
‘A decision of an organ of State may 
relate to question of policy, and the 
policy itself may not be open to judicial 
scrutiny: SARFU paragraphs [142] and 
[143]; Permanent Secretary, 
Department of Education and 
Welfare, Eastern Cape and another v 
Ed-U-College (PE) (Section 21) Inc 
2001 (2) SA 1 (CC) paragraph [18]. The 
decision of the first respondent to grant 
the servitude does not fall into this 
category. The first respondent did not 
purport to dispose of the right pursuant 
to a policy decision taken in the light of 
broad policy considerations (contrast 
Logbro paragraphs [19] and [20]); it 
disposed of the right because it thought 
it was obliged to do so. 

 
If legislation has empowered a 
functionary to make a decision, in the 
public interest, the decision should be 
made on the material facts which 
should have been available for the 
decision properly to be made: Pepkor 
Retirement Fund and another v 
Financial Services Board and 
another 2003 (6) SA 38 (SCA) 
paragraph [47]. There is no reason why 
the same does not apply to a decision 
by an organ of State which is 
performing a function which affects the 
public interest and which cannot be 
categorised as a policy decision.’ 

 
In Bester v Sol Plaatje Municipality 
and others [2004] 2 All SA 31 (NC) the 
applicant was a senior employee of the 
first respondent. The applicant was 
charged and convicted in terms of a 
disciplinary procedure of the first 
respondent. The disciplinary procedure 
was contained in the conditions of 
service of the applicant with the first 
respondent. These conditions of service 
in turn were part of a collective 
agreement as envisaged by the Labour 
Relations Act 66 of 1995. The 
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application involved the interpretation of 
the collective agreement. Because of 
this, the respondents argued that the 
court had no jurisdiction to hear the 
matter since, according to the argument, 
the CCMA has exclusive jurisdiction to 
interpret collective agreements. 
 
The court’s reasoning in rejecting this 
argument is relevant to the definition of 
administrative action. The court said as 
follows (paras 6.6—6.7): 

 
‘I am of the view that Mr Strydom, who 
appeared before us on behalf of the 
applicant, is correct in his contention that 
the applicant seeks to enforce his 
constitutional right to just administrative 
action entrenched in section 33 of the 
Constitution and that consequently, this 
Court does indeed have jurisdiction to 
hear this matter. See Fredericks and 
others v MEC for Education & 
Training, Eastern Cape and others 
2002 (2) SA 693 (CC). 
 
The first respondent is an organ of State, 
municipalities being the local sphere of 
government (section 151(1) of the 
Constitution). It is consequently bound 
by the provisions contained in the Bill of 
Rights (section 8(1) of the Constitution). 
Section 33(1) of the Constitution 
provides that “everyone has the right to 
administrative action that is lawful, 
reasonable and procedurally fair.” The 
Promotion of Administrative Justice Act 3 
of 2000 (“PAJA”), is the national 
legislation referred to in section 33(3) of 
the Constitution which gives effect to the 
right to just administrative action 
embodied in section 33(1). 
In terms of section 1 of PAJA, 
administrative action means  

“any decision taken, or any failure to 
take a decision, by – 

 (a) an organ of state, when – 
 (i) exercising a power in 

terms of the Constitution or a 
provincial constitution, or 

(ii) exercising a public 
power or performing a public 
function in terms of any 
legislation; or(…).” 

It is abundantly clear in my view, that 
the passing of the resolutions which the 
applicant seeks to have impugned, 
constitutes “the exercising of a public 
power or performing a public function in 
terms of any legislation” as envisaged in 
the definition quoted above. See 
Administrator, Transvaal v Zenzile 
1991 (1) SA 21 (A) at 34C; 
Administrator, Natal v Sibiya 1992 (4) 
SA 532 (A) at 539C.’ 

 
Manong & Associates v Director-
General: Public Works & others 
[2003] JOL 12347 (C) concerned the 
review of a decision of the Department 
of Public Works (DPW) to appoint the 
third respondents as consultant 
structural engineers on a particular 
project. The DPW has a roster in terms 
of which work is generally allocated and 
the aim of the roster is to  
 

‘distribute work to consultants more 
fairly and also to target historically 
disadvantaged firms and individuals in 
order to develop their experience, 
capacity and numbers’ (at 2 of [2003] 
JOL 12347).   

 
The court began by making the 
following important remarks about the 
interaction between the common law, 
the Constitution and the AJA, as well as 
the role of the AJA in the review of 
decisions (at 16—18 of [2003] JOL 
12347): 
 

‘In Pharmaceutical Manufacturers 
Association of South Africa: Ex parte 
President of the Republic of South 
Africa 2000 (2) SA 674 (CC), the 
Constitutional Court made it clear that 
the body of common law which 
comprised administrative law has been 
constitutionalised. These common-law 
principles have now been subsumed 
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under the Constitution (see paragraph 
[33] of the judgment). The court then 
went on to say:  
 

“There are not two systems of law, 
each dealing with the same subject-
matter, each having similar 
requirements, each operating in its 
own field with its own highest Court. 
There is only one system of law. It is 
shaped by the Constitution which is a 
supreme law, and all law, including 
the common law, derives its force 
from the Constitution and is subject 
to constitutional control” (at 
paragraph [44]). 

 
PAJA has now been passed so as to 
capture the constitutional principles of 
administrative law in a statutory 
framework. PAJA is, at present, the 
immediate source of administrative law 
in South Africa. Even a cursory 
examination of the provisions of PAJA 
reveals that the body of common law 
which had been developed prior to the 
introduction of PAJA remains relevant to 
the interpretation and development of 
PAJA. Section 3 refers to legitimate 
expectations and section 6 sets out 
grounds for judicial review and, like the 
concept of legitimate expectations, 
comprises a set of concepts that require 
recourse to common-law jurisprudence 
in order to give meaning to these 
sections. As Currie & Klaaren Promotion 
of Administrative Justice Act Benchbook 
(2001) at 26ff contend, if provisions of 
PAJA are found to offend the provisions 
of section 33 of the Republic of South 
Africa Constitution Act 108 of 1996 ("the 
Constitution") then, and subject to 
section 36 of the Constitution (the 
limitation clause), a constitutional 
challenge to PAJA may well be 
successful. For the sake of 
completeness, I should mention the 
decision in Marais v Democratic 
Alliance [2002] 2 All SA 424 (C). In this 
case the court found that the decision of 
a voluntary organisation qualified as 
administrative action in terms of section 

1 of PAJA only under the most 
restricted of circumstances (see 
paragraph [48] of the judgment). 
Nonetheless, it was held that the 
common laws of procedural fairness 
and natural justice were applicable to a 
dispute between a mayor and a political 
party, even where the dispute itself did 
not fall under the scope of PAJA. By 
contrast, however, the present dispute 
between an organ of State exercising a 
public power/performing a public 
function in the implementation of a 
public procurement system falls clearly 
within the definition of administrative 
action in section 1 of PAJA. Therefore it 
is to PAJA that one must look for the 
source of law to resolve the present 
dispute.’ 

 
It was common cause that should the 
applicant be successful in its application 
to compel the DPW to comply with the 
roster, another firm and not the 
applicant would be eligible to perform 
the work rather than the third 
respondent. Section 1 of the AJA 
defines administrative action as action 
‘which adversely affects the rights of 
any person’. The respondents argued 
that, because success in the review 
would not result in the applicant being 
appointed to perform the work, the 
applicant suffered no prejudice and, as 
such, none of its rights were adversely 
affected by the decision to appoint the 
third respondent. The applicant argued 
in response that its right which had 
been adversely affected was its right to 
fair administrative action.  
 
The court referred to the following 
extract from Currie and Klaaren 
Promotion of Administrative Justice Act 
Benchbook (2001) at 80—81 in 
response to this contention (at 27 of 
[2003] JOL 12347): 
 

‘[It] may be possible to argue that one of 
the rights affected in some instances is 
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the constitutional right to just 
administrative action itself. It is 
somewhat circular to use an allegation 
that a constitutional right is affected to 
cross the threshold to access the 
protection afforded by a statute giving 
effect to that same constitutional right. 
The Act conditions the holding of the 
rights it grants on adverse affect to a 
right. The right affected logically 
speaking, must be a right other than the 
Act's rights. Nonetheless, given that 
access to the constitutional right has 
been limited by the statute and given 
that the right of just administrative action 
has several different components, this 
interpretation may be viable, at least in 
certain instances, such as to claim the 
right to be given reasons.’ 

 
The court chose, however, not to answer 
the question whether one can invoke the 
AJA on an allegation that one’s right to 
fair administrative action has alone been 
adversely affected, where no other rights 
have been allegedly affected. The court 
chose instead to hold that even if one 
can invoke the AJA on that basis alone, 
the question is whether the applicant’s 
right to fair administrative action had 
been infringed. Having found, on the 
facts, that this right had not been 
infringed, the court was in a position to 
hold that even if one can invoke the AJA 
on this basis, the applicant could not 
prevail. 
 
In Pieterse NO & another v The Master 
& another 2004 (3) SA 593 (C) the first 
applicant, the liquidator of a company 
and the second applicant, the former 
shareholder and director of the 
company, sought to sue the second 
respondent in delict. The first respondent 
had erroneously issued a certificate 
declaring that the company had been 
finally wound up. The effect of this 
certificate was to prevent the applicants 
from suing the second respondent and 

they therefore sought an order setting 
aside the issuing of the certificate. 
 
In finding that the issuing of the 
certificate constituted administrative 
action and could therefore be set aside, 
the court said the following (at 597C—
D): 
 

‘The issuing of the certificate has 
serious consequences in that it leads, 
as in this matter, to dissolution of a 
company. The issuing of the certificate 
constitutes an administrative act and as 
such it is one which the Court can 
review and set aside if the Court is 
satisfied that in issuing the certificate 
the Master failed to apply its mind to the 
matter and/or consider the relevant 
information at his disposal’. 

 
Since the first respondent had 
conceded that he issued the certificate 
in error, the court set it aside. The 
Master issued the certificate on 23 June 
2000 and the court could not, therefore, 
refer to the AJA. 
 
Jayiya v MEC for Welfare, Eastern 
Cape Provincial Government & 
another 2004 (2) SA 611 (SCA) was 
noted in the newsletter covering 
January to August 2003 under the 
citation [2003] 2 All SA 223. 
 
Ritchie & another v Government, 
Northern Cape & others 2004 (2) SA 
584 (NC) was noted in the newsletter 
covering January to August 2003 under 
the citation [2003] 2 All SA 573 (NC). 
 
Noupoort Christian Care Centre v 
Minister of the National Department 
of Social Development & another 
[2004] 3 All SA 475 (T) concerned an 
application for permanent registration 
as an alcohol and drug dependency 
treatment facility (see the discussion 
under ‘Sections 6(2)(g) and 6(3)(a)’ 
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below for a detailed discussion of the 
facts). The applicant argued that the 
failure of the second respondent to 
determine the question of whether the 
applicant was entitled to a permanent 
licence amounted to unlawful 
administrative action. 
 
On the question of the definition of 
administrative action the court said as 
follows (para 25): 
 

‘There can be no doubt that the inaction 
on the part of the second respondent 
complained of, falls under the definition 
of administrative action in section 1 of 
PAJA. In terms of the relevant parts of 
the section “administrative action” means 
any decision taken, or any failure to take 
a decision, by an organ of State when 
exercising a public power or performing 
a public function in terms of any 
legislation. In terms of the definitions 
section a “decision” inter alia includes 
any decision of an administrative nature 
made under an empowering provision, 
including a decision relating to issuing or 
refusing to issue a licence, authority or 
other instrument, or imposing a condition 
or restriction. “Decision” furthermore 
includes the doing or refusing to do any 
other act or thing of an administrative 
nature, and a reference to a failure to 
take a decision must be construed 
accordingly.’ 

 
In Greys Marine Hout Bay (Pty) Ltd & 
others v Minister of Public Works & 
others [2004] 3 All SA 446 (C) the 
applicants sought the review of the 
decision of the first respondent (the 
Minister) to lease a particular piece of 
land to the third respondent. The third 
respondent was a fishing company 
wholly owned by formerly disadvantaged 
persons. The first applicant was also a 
fishing company which had been 
operating at the beach front in Hout Bay 
for some time. The Minister had granted 
a 25-year lease to the third respondent 

over a particular plot of land near the 
sea-shore. The applicants (the second 
applicant was a yacht club and the third 
applicant was a boat manufacturer and 
repairer) objected to the leasing of the 
land because it had, up until that point, 
been undeveloped and used for 
parking. The applicants argued that the 
policy of the Department had been to 
leave the land undeveloped and, 
furthermore, that the Minister’s decision 
to grant the lease was in conflict with 
the provisions of the AJA. The main 
issue in the case was whether the 
decision of the Minister amounted to 
administrative action. 
 
The court, having quoted the definition 
section of the AJA, remarked as follows 
(para 14): 
 

‘In my view there is much to be said for 
the submission that the decisions are 
not of an administrative nature as 
contemplated by section (1) of PAJA. In 
President of the Republic of South 
Africa v South African Rugby 
Football Union 2000 (1) SA 1 (CC) 
(“SARFU”) it was held at paragraph 141 
“that the test for determining whether 
conduct constitutes ‘administrative 
action’ is not the question whether the 
action concerned is performed by a 
member of the executive arm of the 
government. What matters is not so 
much the functionary but the function. 
The question is whether the task itself is 
administrative or not. . . The focus of 
the enquiry as to whether conduct is 
“administrative action” is not on the arm 
of the government to which the relevant 
actor belongs, but on the nature of the 
power he or she is exercising. 

 
At paragraph 143 of the SARFU 
judgment (supra) the court explained 
the necessity to distinguish between an 
action which is characterised as the 
implementation of legislation or the 
formulation of policy, the latter action 
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being one which would not be an 
administrative action. Considerations 
which may be relevant to deciding on 
which side of the line a particular action 
falls were said to be: 

 
• the source of the power; 
• the nature of the power and 

its subject matter; 
• whether it involves the 

exercise of a public duty; and 
• how closely it is related to 

policy matters which are not 
administrative and the 
implementation of legislation 
which is.’  

 
The court then turned to the facts and 
emphasised certain factors which 
pointed, in its view, to the fact that the 
action of the Minister did not amount to 
the implementation of legislation. These 
were (para 15): 
 

(1) That the decision concerned the 
exercise of contractual competence, 
which in term of the State Disposal 
Land Act [the empowering 
legislation] is not in any way 
restricted. 

(2) Although the authority to lease State 
land is referred to in the State 
Disposal Land Act, the Act does no 
more than determine the authority 
which the State in terms of the 
common law in any event has. 

(3) When the State deals as owner with 
its property, it does so according to 
its own policy as to how the property 
is to be developed or otherwise dealt 
with. 

(4) . . . [T]he Minister’s action in dealing 
with the property in question can be 
compared with the tender process 
when an arm of the State or 
provincial authority is clearly 
exercising an administrative function. 
That the State’s position in relation to 
a contract concluded with a third 
party may be similar to that of a 
private person contracting with a 

third party and thus not subject to 
administrative action was 
recognised in Cape Metropolitan 
Council v Metro Inspection 
Services (Western Cape) CC 2001 
(3) SA 1013 (SCA). 

(5) When the State enters into a lease 
of State land it is not implementing 
legislation.’ 

 
The court, focusing on the definition of 
administrative action in the AJA, turned 
to the question whether the applicants 
had demonstrated that the lease of the 
properties to the third respondent 
adversely affected their rights. The 
court emphasised that the land in 
respect of which the lease was granted 
was not previously occupied by the 
applicants. Rather, it had been left 
vacant and had been used by the 
applicants for parking and offloading. 
The court pointed out that the 
applicants, and members of the public 
for that matter, had been using the land 
simply because it was, until that point, 
undeveloped. However, it was 
earmarked for development and was 
owned by the State. The applicants had 
no right in respect of the land, simply 
because they had been using it up until 
that point. As a result, the court held 
that the applicants had failed to 
demonstrate that a right had been 
adversely affected (para 18). 
 
Having reached this conclusion, the 
court pointed out that it was 
unnecessary to decide whether the 
action in question (the granting of the 
lease) had a direct, external, legal effect 
(para 19). However, the court 
considered this matter anyway (ibid): 
 

‘[A]ll the indications are that the 
decisions do not have such a direct 
external and legal effect. Currie and 
Klaaren The Promotion of 
Administrative Justice Act The Bench 
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Book explain that, although the concept 
is borrowed from German Law, it will be 
necessary to find a South African 
interpretation of the phrase. They submit 
that “the phrase ‘direct external legal 
effect’ is intended to capture the idea 
that, to qualify as administrative action, 
decisions must have a real impact on a 
person’s rights.” Tracking the three 
components they suggest the following 
interpretation: 
 
Legal effect 
The decision must be a legally binding 
determination of someone’s rights. In 
other words a decision must establish 
what someone’s rights are or change or 
withdraw them. 

 
Direct effect 
There must be finality in the decision. If a 
number of steps are involved in a 
decision, then only the last step is 
reviewable. 
 
External effect 
The person affected must be someone 
other than a person in government. On 
the analysis proposed by Currie and 
Klaaren the decisions to approve the 
lease agreements were only preliminary 
steps to the conclusion of a lease and as 
such would not be capable of review. 
The conclusion of the lease would also 
in my view not determine any of the 
rights of the applicants nor change or 
withdraw them. The lease establishes a 
contractual relationship between the first 
respondent and the third respondent.’  

 
In Sasol Oil (Pty) Ltd & another v 
Metcalfe NO 2004 (5) SA 161 (W) (see 
the discussion under ‘Section 7’ below) 
the applicants sought the review of a 
decision of the respondent to refuse 
permission for the building of a petrol 
station and convenience store. The 
decision of the respondent had been 
taken pursuant to guidelines drafted by 
the Department of Agriculture, 
Conservation, Environment and Land 

Affairs in Gauteng. The whole matter 
was governed by the Environment 
Conservation Act 73 of 1989 (the 
Conservation Act). In terms of that Act 
the Minister could designate certain 
activities as being potentially dangerous 
to the environment and subject to 
approval. The applicants argued that 
the guidelines were ultra vires the 
Conservation Act and were therefore 
invalid. The crux of the argument was 
that the guidelines went further than 
what was envisaged by the 
Conservation Act and conferred wider 
powers than provided for by the 
Conservation Act. 
 
In rejecting the argument that the 
guidelines were ultra vires and invalid, 
the court said the following (para 13): 
 

‘[Counsel for the respondent] has, in my 
view correctly, taken the point that the 
guidelines do not constitute 
“administrative action” as defined in s 1 
of PAJA. The guidelines do not 
constitute “a decision taken . . . which 
adversely affects the rights of any 
person and which has a direct, external 
legal effect.” He referred me to Cora 
Hoexter's work, The New Constitutional 
and Administrative Law vol 2 at 107-8, 
where the following was said:  

 
“In the German context a legal 
effect means that the decision 
entails a determination (or indeed a 
deprivation) of someone's rights. A 
direct legal effect (or an immediate 
effect) would seem to refer to finality 
- the idea that only final decisions 
ought to be subjected to judicial 
scrutiny:  
 
If, for example, a decision requires 
several steps to be taken by 
different authorities, only the last of 
which is directed at the citizen, all 
previous steps taken within the 
sphere of public administration lack 
direct effect, and only the last 
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decision may be taken to court for 
review.”  
 

And further: 
  
“The allusion to finality in the word 
‘direct’ does, however, add 
something. It seems in the first place 
to re-enforce the common law idea 
that administrative decision-making 
must be ‘ripe’ before it can be 
reviewed; that there is no point in 
wasting the courts’ time with 
decisions that are not yet final and 
whose shape may yet change.” 

 
[Counsel for the respondent] also 
referred me to J R de Ville Judicial 
Review of Administration Act in South 
Africa at 54-8, where, in particular, the 
following was said at 58:  

  
“In Germany, should a high ranking 
official give instructions to a low 
ranking official as to how a certain 
power is to be exercised, the 
instruction itself would not be subject 
to review. Only once the official 
concerned has exercised the power, 
can a decision be taken on review. 
The position is the same where a 
circular indicates how discretionary 
powers should be exercised. The 
circular cannot be challenged for its 
validity as it is an internal 
administrative act. An exercise of 
power in accordance with the circular 
may, however, be challenged on 
review.”’ 

 
The court therefore found that the 
guidelines did not constitute 
administrative action and could not, 
therefore, be challenged as ultra vires 
the Conservation Act. 
 
South African Jewish Board of 
Deputies v Sutherland NO & others 
2004 (4) SA 368 (W) (see the 
discussions under ‘Section 3’, ‘Section 
6(2)(d)’, ‘Section 6(2)(e)(iii)’ and ‘Section 

8’ below) concerned the next instalment 
in a dispute dating back to 1998 
between the applicant and the second 
and third respondents. In that year the 
second respondent (Radio 786) 
broadcasted an interview in which the 
guest made various comments relating 
to the holocaust which occurred during 
World War II and the Israel-Palestine 
conflict. The applicant took exception to 
certain of the remarks and filed a 
complaint in terms of the Code of 
Conduct for Broadcasting Services. 
Radio 786 and others were granted 
leave to approach the Constitutional 
Court directly in order to challenge the 
constitutionality of the clause under 
which the applicant had brought its 
case. This challenge was successful 
and the Constitutional Court declared 
the provision partially unconstitutional 
(see Islamic Unity Convention v 
Independent Broadcasting Authority 
& others 2002 (4) SA 294 (CC)). It was 
to survive, but in an amended form.  
 
Thereafter, the applicant sought to 
reinstitute its claim. In the light of a 
particular interpretation that the first 
respondent (the chairperson of the 
Broadcasting Monitoring and 
Complaints Committee) placed on the 
judgment of the Constitutional Court, he 
dismissed the applicant’s claim. In 
particular, he refused to convene a 
formal hearing in which to consider the 
complaint. The applicant, in this case, 
sought to review and set aside this 
decision. 
 
The court considered briefly whether 
the decision of the first respondent 
amounted to administrative action as 
follows (para 21):  
 

‘The first respondent’s decision in terms 
of para 1.16 of the Complaint Procedure 
to refuse a formal hearing to be 
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convened to consider the complaint 
amounts to “administrative action” for the 
purposes of the Promotion of 
Administrative Justice Act 3 of 2000 
(PAJA) and s 33 of the Constitution. The 
term “administrative action” is defined as 
follows in s 1 of PAJA:  

 
“‘administrative action’ means any 
decision taken, or any failure to take 
a decision, by -   
(a) an organ of State, when -  

(i) exercising a power in terms of 
the Constitution or a provincial 
constitution; or  
(ii) exercising a public power or 
performing a public function in 
terms of any legislation; or  

(b) a natural or juristic person, 
other than an organ of State, when 
exercising a public power or 
performing a public function in terms 
of an empowering provision,  which 
adversely affects the rights of any 
person and which has a direct, 
external legal effect, but does not 
include . . .”  
 

The decision was taken by either an 
“organ of State” or by a “natural or 
juristic person other than an organ of 
state” as an exercise of “public power or 
a public function in terms of legislation or 
an empowering provision” which 
adversely affects rights and which has a 
direct, external legal effect.’ 

 
In New Clicks South Africa (Pty) Ltd v 
Tshabalala-Msimang NO and Another; 
Pharmaceutical Society of South 
Africa and Six Others (CPD 27 August 
2004 (case 4128/2004), unreported) the 
applicants sought the review and setting 
aside of a recommendation made by the 
Pricing Committee and regulations made 
pursuant to the Medicines and Related 
Substances Act 101 of 1965 (the Act). 
The regulations dealt with a new pricing 
system for medicines in South Africa as 
well as dispensing fees and wholesale 
pricing. The Pricing Committee had 

taken representations on behalf of 
interested parties. After this process it 
made recommendations to the first 
respondent in the form of draft 
regulations. These were then published 
as final regulations. 
 
The first question before the court was 
whether the conduct of the Pricing 
Committee constituted administrative 
action. Yekiso J, for the majority, began 
his analysis as follows (para 30):  

 
‘For the conduct of the Pricing 
Committee to constitute an 
administrative action as against the 
applicants, there ought to exist an 
administrative law relationship based on 
authoritative power.  This relationship 
encompasses an element of 
subordination on the object of such 
administrative law relationship which, in 
the instance of these proceedings, 
ought to be the applicants. Use of the 
authoritative power presupposes the 
administrative law relationship between 
the organ of state, as the subject of the 
administrative law relationship and the 
object, which could either be an 
individual or a group of individuals as 
the objects of such relationship.’ 
(Footnote omitted.) 

 
Yekiso J then referred to s 33 of the 
Constitution and the definition section of 
the AJA and continued as follows 
(paras 34—43): 
 

‘In terms of this definition conduct, in 
order to constitute administrative action 
as defined, has to have a direct, 
external legal effect and has to 
adversely affect rights of the individual 
or a group.   On the face of it, it would 
appear that the definition of 
administrative action in section 1 of the 
Promotion of Administrative Justice Act 
limits the scope of administrative action 
in section 33 of the Constitution.   
Whether such limitation conforms to the 
requirements of the limitation clause in 
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section 36 of the Constitution and thus 
passes muster, does not call for 
determination in these proceedings. 
 
From this definition, the following 
elements of the term administrative 
action emerge, namely: 
• a decision 
• that is of an administrative nature 
• made in terms of the empowering 

provision 
• that is not specifically excluded by the 

Act 
• that adversely affects rights and 
• that has a direct, external legal effect. 

 
For the conduct of the Pricing Committee 
to be subject to review in terms of 
section 6 of the Promotion of 
Administrative Justice Act it has to 
embody all the elements enumerated in 
the preceding paragraph failing which 
the conduct complained of cannot be 
subject to review in terms of the 
Promotion of Just Administrative Act.   If 
the conduct of the Pricing Committee 
does not fall within the ambit of the 
definition of administrative action 
contained in section 1 of the Promotion 
of Administrative Justice Act, the issue 
which will then call for determination is 
whether the conduct of the Pricing 
Committee is beyond judicial review.   All 
these issues will be determined in the 
course of this judgment. 

 
To revert to the Pricing Committee, it will 
be recalled that it is a committee that 
was appointed and established in terms 
of section 22G(1) of the Act.  Its 
mandate was to formulate 
recommendations which, if accepted, 
would enable the first respondent to 
make regulations relating to the 
introduction of a transparent pricing 
system for all medicines and Scheduled 
substances sold in the Republic and, on 
an appropriate dispensing fee to be 
charged by a pharmacist or by a person 
licensed in terms of section 22G(1)(a) of 
the Act.    In line with its mandate the 
committee did formulate the required 

recommendations which it submitted to 
the first respondent for acceptance.  It 
was for the first respondent to either 
accept or reject the recommendations 
as formulated.   It is these 
recommendations which are the subject 
of a challenge by the applicants on the 
basis that the conduct of the Pricing 
Committee, in going about fulfilling its 
functions in the formulation of the 
recommendations, constitutes an 
administrative action within the meaning 
of the term as contemplated in section 1 
of the Promotion of Just Administrative 
Act. 
 
For the conduct of the Pricing 
Committee to constitute an 
administrative action within the meaning 
of that term in terms of the Promotion of 
Administrative Justice Act, not only 
should it fall within the ambit of that 
definition, but, at the very least, it will 
have to contain those elements I have 
set out in paragraph [35] of this 
judgment.  The most important of these 
elements are, in my view, that the 
recommendations should adversely 
affect rights and should have a direct 
external legal effect.   I venture to 
suggest at this stage that such conduct 
or action should affect the rights of the 
person concerned directly rather than 
indirectly. 
 
Once the recommendations were 
formulated and submitted to the first 
respondent for acceptance, at that 
stage, that is prior to acceptance 
thereof by the first respondent, they did 
not affect any one of the applicants’ 
existing rights or legitimate expectations 
directly.  Such recommendations did not 
have any force or effect on any one of 
the applicants.   These were mere 
recommendations.  They were not 
binding on the applicants and thus 
could not be construed as having had 
any direct, external legal effect.  The 
applicants did not feel any effect of the 
recommendations.                                                  
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The recommendations, prior to the 
acceptance thereof by the first 
respondent, did not impose any burden 
on the applicants nor did they, at that 
stage, remove rights from any one of the 
applicants.   Even if one were to accept 
that the Pricing Committee is an organ of 
state, in my view, it can hardly be 
conceivable that the formulation of the 
recommendations which can only have a 
final effect once promulgated into 
regulation could be said to constitute 
exercise of public power.   The direct, 
legal effect contemplated in the definition 
of administrative action cannot be 
conditional, in the sense of pending 
acceptance by the first respondent. 
In my view, and on the grounds set out 
in this and the preceding paragraph 
alone, the conduct and the activities of 
the Pricing Committee can hardly be 
construed as constituting an 
administrative action nor do such 
activities fall within the ambit of the 
definition of administrative action as 
defined in section 1 of the Promotion of 
Administrative Justice Act. 
 
Furthermore, for the activities of the 
Pricing Committee to constitute 
administrative action, such conduct, in 
terms of the definition of administrative 
action, should have, in as far as the 
applicants are concerned, a ‘direct legal 
effect’.  For any action to have a direct 
effect, it obviously must affect the person 
concerned directly rather than indirectly.  
Some writers, in particular, de Ville are 
of the view that direct effect requires 
finality in the administration of rights, 
which would exclude preliminary steps in 
multi-staged decisions. This would 
include the making of reports prior to 
decisions and any conduct preparatory 
to the taking of a decision. 
 
As regards the term legal effect, what 
this in my view would entail to is that the 
administrative action or decision must be 
a legally binding determination of 
individual rights.   In other words, the 
recommendations, to constitute an 

administrative action, must either 
establish, change or withdraw existing 
rights.  The recommendations of the 
Committee do not have any of these 
attributes.  The principles of 
administrative justice apply to 
administrative action only and the 
Committee’s recommendations fall 
short of this. 
 
To the extent that the applicants seek to 
have the recommendations to be 
reviewed and set aside in terms of the 
provisions of the Promotion of 
Administrative Justice Act, the 
applicants’ challenge on this ground 
cannot succeed for the simple reason 
that the conduct of the Committee, 
culminating in the recommendations, 
does not constitute an administrative 
action within the meaning of the 
Promotion of Administrative Justice 
Act.’ 

 
However, having found that the 
recommendation could not be reviewed 
in terms of the AJA, Yekiso J held that 
the recommendation was nevertheless 
reviewable in terms of the common law 
and s 33 of the Constitution (para 44). 
He then turned to consider whether the 
passing of the regulations themselves 
fell under the definition section of the 
AJA (paras 48—50): 
 

‘The making of regulations, which 
clearly is a legislative administrative 
action, as against judicial and pure 
administrative action, is not specifically 
referred to in the definition of the term 
“decision” in section 1 of the Promotion 
of Administrative Justice Act.  Could it 
therefore be said that “rule making” was 
deliberately left out of the definition of 
the term “decision” and if so, whether it 
was the intention of the legislature not 
to include “rule making” in the definition 
of administrative action? 
 
The making of regulations, the 
subsequent promulgation and the 
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enforcement of such regulations govern 
the general administrative law 
relationship as against the individual 
administrative law relationship.   The 
former is what would constitute 
“administrative action affecting the 
public” as contemplated in section 4 of 
the Promotion of Administrative Justice 
Act.   This obviously would entail the 
making and promulgation of such 
regulation by following the procedure as 
provided for in section 4(1) of the 
Promotion of Administrative Justice Act.   
Following the procedure as laid down in 
section 4(1) of the Promotion of 
Administrative Justice Act would 
obviously be preceded by a decision to 
follow that procedure.   A decision to 
follow that procedure would constitute a 
decision taken in terms of section 4(1) of 
the Promotion of Administrative Justice 
Act.   Now, the taking of a decision or 
failure to take a decision in terms of 
section 4(1) has been specifically 
excluded from the definition of the 
administrative action.   Could it be that 
the omission to refer to legislative 
administrative action in the definition of 
the term “decision” in section 1, and the 
specific exclusion of taking a decision or 
failure to take a decision in terms of 
section 4(1), is a pointer or an indication 
of an intention to exclude “rule making” 
from the ambit of administrative action?   
In my view the legislature could not have 
intended otherwise.   In short, my view is 
that it was not the intention of the 
legislature to include rule making in the 
definition of and in the ambit of 
administrative action as defined in 
section 1 of the Promotion of 
Administrative Justice Act.  To the extent 
that rule making could be construed as 
the implementation of national legislation 
as contemplated in section 85(2)(a) of 
the Constitution, the latter section of the 
Constitution provides “in implementing 
national legislation except where the 
Constitution or an Act of Parliament 
provides otherwise”.  In the instance of 
this matter the Promotion of 

Administrative Justice Act, which is an 
Act of Parliament, provides otherwise. 
 
Once again, I must re-iterate, the fact 
that rule making does not constitute 
administrative action, does not render 
the regulations themselves to be 
beyond judicial scrutiny.  The 
regulations are subject to review on the 
basis of the principle of legality, the 
principles of common law to the extent 
such common law principles are not 
inconsistent with the Constitution, the 
provisions of section 33(1) of the 
Constitution and other relevant 
provisions of the Constitution.  I am 
making these observations mindful of 
what was said by the Constitutional 
Court in Pharmaceutical 
Manufacturers of SA and Another: In 
Re Ex Parte President of the 
Republic of South Africa and Others 
that the control of public power is 
always a constitutional matter.’ 

 
Yekiso J considered this question later 
in the judgment and said as follows 
(para 69): 
 

‘I have already determined in paragraph 
[49] of this judgment that the 
Regulations do not constitute an 
administrative act within the meaning of 
the term as defined in section 1 of the 
Promotion of Administrative Justice Act.   
I made this determination well aware of 
the remarks by O’Regan J in Bato Star 
Fishing (Pty) Ltd v The Minister of 
Environmental Affairs and Tourism 
and Others where the learned Justice 
said: 

 
“The grundnorm of administrative 
law is now to be found in the first 
place not in the doctrine of ultra 
vires, nor in the doctrine of 
parliamentary sovereignty nor in the 
common law itself, but in the 
principles of our Constitution.  The 
common law informs the principles 
of Paja and the Constitution and 
derives its force from the latter.   
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The extent to which the common law 
remains relevant to administrative 
review will have to be developed on 
a case by case basis as the courts 
interpret and apply the provisions of 
PAJA and the Constitution.” 

 
I made this determination also well 
aware of the remarks by the 
Constitutional Court in Minister of 
Home Affairs v Eisenberg [2003 (8) 
BCLR 838 (CC) at paras 52 and 53] that, 
in that matter, it was not necessary to 
consider causes of action for judicial 
review of administrative action that do 
not fall within the scope of the Promotion 
of Administrative Justice Act.   The 
Regulations which are the subject of this 
review, as I have already determined, do 
not fall within the scope of the Promotion 
of Administrative Justice Act. I re-iterate 
that the Regulations in question are 
susceptible to review on the basis of the 
principle of legality and other provisions 
of the Constitution in particular, the 
administrative justice clause.’ 

 
In a minority judgment, Traverso DJP 
also considered whether the 
recommendations and the regulations 
constituted administrative action. Unlike 
Yekiso J, Traverso DJP found that the 
recommendation did constitute 
administrative action within the definition 
section of the AJA. She reasoned as 
follows (paras 25—40): 
  

‘One of the issues raised is whether the 
making of recommendations by the 
Pricing Committee is reviewable under 
PAJA. 

 
[Counsel for the first respondent] 
submitted that the recommendation of 
the pricing committee is not reviewable 
because it is neither an “administrative 
action” nor a “decision” as defined in 
PAJA.  He argued that the 
“recommendation” of the Pricing 
Committee is purely advisory in nature, 
and therefore does not fall within the 

definition of a decision as contained in 
Section 1(v) of PAJA. 
 
I agree with [counsel for the first 
respondent] that the recommendation of 
the Pricing Committee is not covered by 
those “decisions” listed in Section 
1(v)(a) – (f) of PAJA. 
 
Section 1(v)(g) is more problematical.  
Its wording is much wider and it is a 
typical “catch all” provision.  [Counsel 
for the first respondent] however argued 
that the words “any other act … of an 
administrative nature” should be 
interpreted restrictively and with 
reference to the kinds of decisions listed 
in paragraphs 1(v)(a) – (f). For this 
submission he relied on the ejusdem 
generis principle, as there is a distinct 
genus of decisions listed under this 
definition. 
 
I cannot agree.  Firstly the wording of 
this sub-section makes it plain that the 
actions listed in Section 1(v)(a) – (g) are 
not exhaustive.  This was conceded by 
[counsel for the first respondent]. 
 
Secondly, there is nothing in the 
wording of Section 1(v)(g) which 
indicates that the words “any other act 
or thing of an administrative nature” 
refers to only acts or things belonging to 
a certain “genus”.  PAJA was 
specifically enacted to give effect to the 
constitutional right of citizens to just 
administrative action.  This relates to all 
forms of administrative action and not 
just a restrictive “genus” of acts of an 
administrative nature.  (See 
Pharmaceutical Manufacturers 
Association of SA: Ex parte 
President of the Republic of South 
Africa, 2000(2) SA 674 CC; JR de Ville: 
Judicial Review of Administrative Action 
in South Africa at p. 39.) 
 
The Pricing Committee was appointed 
to make recommendations.  As I will 
show later it is not in dispute that these 
recommendations are a jurisdictional 
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prerequisite for the making of 
recommendations.  It is in my view clear 
that the recommendations could 
adversely affect not only the rights of 
members of the pharmaceutical industry 
but also the rights of consumers, and 
therefore the public at large.  When the 
Committee considered the public 
comment in formulating their 
recommendations they were clearly 
performing a function which was of an 
administrative nature.  I am therefore 
satisfied that the word “decision” does 
not have the narrow meaning contended 
for by the Respondents. 
 
The next point to consider is whether the 
recommendations of the Pricing 
Committee would have a “direct external 
legal effect”.  From the wording of 
Section 22G(2), it is clear that the 
making of a recommendation by the  
Committee is a specific and separate 
requirement for the making of the 
regulations, because it is only upon the 
recommendation of the Pricing 
Committee that the Minister can make 
the Regulations.  That being so, and for 
the reasons set out in the preceding 
paragraph, it follows that the 
recommendations must ultimately have a 
direct external legal effect.  These 
recommendations are not mere 
preliminary determinations, investigative 
actions or intermediate steps, which the 
legislature intended to exclude from the 
definition of administrative action.  (See 
Currie & Klaaren: Promotion of 
Administrative Justice Act Benchbook at 
44-45)  On the contrary the 
recommendations are upon 
promulgation transformed into the 
regulations. . . 
 
I am . . . satisfied that a valid 
recommendation by the Pricing 
Committee is a jurisdictional requirement 
for valid regulations.  Valid 
recommendations entail at least 3 
elements: 
 

(a) A recommendation made by 
the Pricing Committee, and not by any 
other person or entity; 
(b) A fair procedure must be 
adopted and sustained by the Pricing 
Committee in its meetings; 
(c) A proper application of the 
mind by a duly constituted Pricing 
Committee to all representations made 
to it. 
 
These are in my view all matters which 
fall squarely within the definition 
contained in Section 1(v)(g) namely 
“any other act of an administrative 
nature”.’  

 
Traverso DJP then turned to the 
question whether the passing of the 
regulations also constituted 
administrative action within the 
definition as provided by the AJA. She 
said as follows (para 44—58): 
 

‘PAJA excludes the executive powers 
and functions of the National Executive 
under Section 85(2)(b) – (e) of the 
Constitution from the definition of 
administrative action.  It is however 
important to note that the powers and 
functions of the National Executive 
under Section 85(2)(a) of the 
Constitution are not excluded.  They 
are: 

“85(2)  The President exercises the 
executive authority, together with 
other members of the Cabinet by – 

(a) implementing national 
legislation  …” 

 
The implementation of national 
legislation therefore falls under the 
definition of administrative action. 
 
In my view this provides a strong 
indication that the making of 
Regulations falls within the definition of 
administrative action as contained in 
PAJA. . . 
 
Section 33(1) of the Constitution 
provides that everyone has the right to 
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administrative action that is lawful, 
reasonable and procedurally fair. Section 
33(3) provides that national legislation 
must be enacted to give effect to those 
rights.   
 
If the definition of administrative action in 
PAJA has to be given the narrow 
meaning contended for on behalf of the 
First Respondent, it would in my view 
follow that PAJA will not pass 
constitutional muster as it will then not 
give effect to Section 33(1) of the 
Constitution.  It would rather than give 
effect to the Bill of Rights, and in 
particular to Section 33 thereof, limit an 
individual’s right to lawful, reasonable 
and procedurally fair administrative 
action.  
 
Such an interpretation must be avoided 
in favour of one which conforms to the 
Constitution.  See National Director of 
Public Prosecutions v. Mohamed N.O, 
2002 (4) SA 843 CC at 856 A-C. . . 
 
I therefore conclude that both the 
recommendations and the Regulations 
are subject to judicial review.  The 
grounds of judicial review have now 
been codified by Section 6 of PAJA, and 
therefore if PAJA applies to the 
Regulations the review grounds must be 
located within Section 6 of PAJA (Bato 
Star Fishing (Pty) Ltd v Minister of 
Environmental Affairs and Tourism 
2004 (7) BCLR 687 CC at 705 B-D).  But 
as I have stated before, even if I am 
wrong in my conclusion that PAJA 
applies to the rule-making, then the 
Regulations may be challenged on the 
basis of the conventional grounds under 
the Constitution referred to above.’ 

 
 
SECTION 3 – PROCEDURAL 
FAIRNESS 
 
In De Beer v Health Professions 
Council of South Africa [2004] JOL 
12606 (T) the appellant had been 
charged with unprofessional conduct of a 

disgraceful nature in that he had 
allegedly sexually abused a patient. The 
Professional Conduct Committee (the 
committee) of the Board of the Health 
Professions Council (the board) had 
found the appellant guilty and had 
recommended that he be suspended 
from practising for two years. The 
committee recommended that the 
suspension be stayed subject to certain 
conditions. The board disregarded this 
recommendation and decided to 
remove the name of the appellant from 
the register of medical practitioners. 
Before the determination of the board, 
the appellant was invited to make 
written submissions to it. The appellant 
argued that he was entitled to make oral 
submissions before the board.  
 
In rejecting this argument and in finding 
that the provisions of s 3 of the AJA had 
been complied with, the court said the 
following (paras 31—34): 

 
‘[W]here adequate provision is made for 
written representation then the courts 
have tended to regard oral 
representation as excluded (Catholic 
Bishops Publishing Co v State 
President 1990 (1) SA 849 (A) at 
871D–E). There is a general tendency 
to regard oral representations as unduly 
over-judicialising the decision-making 
process. The crucial question is, 
whether the appellant had a real 
opportunity to put his side of the case 
(see Cora Hoexter, above, page 23). A 
person who is entitled to the benefit of 
the audi alteram partem rule need not 
be afforded an oral hearing, however, 
[where] written submissions will suffice 
(see Heatherdale Farms (Pty) Ltd and 
others v Deputy Minister of 
Agriculture and another 1980 (3) SA 
476 (T) at 486D–E; Mbelu v MEC for 
Health and Welfare, Eastern Cape 
1997 (2) SA 823 (Tk) at 833B–C; 
Rutenberg v Magistrate, Wynberg 
1997 (4) SA 735 (T) at 756H–757A). 
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. . . [Counsel for the respondents] 
correctly submitted that the adequacy of 
written representation is fortified by the 
provisions of the Promotion of 
Administrative Justice Act 3 of 2000 
(PAJA). The basic principle is that 
administrative action must be 
procedurally fair (section 3(1)). What 
constitutes fair administrative procedure 
depends on the circumstances of each 
case (section 3(2)). The right to 
procedurally fair administrative action 
requires a reasonable opportunity to 
make representations 
(section 3(2)(b)(ii)). A person whose 
rights are, or legitimate expectation is, 
materially or adversely affected by 
administrative action does not have an 
absolute right to be heard in person. 
The right may be afforded in the 
discretion of the administrator 
(section 3(2) and (3)). In this case it is 
the Board. 
 
. . . [T]he exclusion of oral representation 
in favour of written representation is 
certainly not inimical to 
section 33(1) and (2) of the Constitution, 
Act of 108 of 1996, read with the 
relevant provisions PAJA. What is 
critically important where the regulations 
lays down a procedure for hearing a 
party, be it by means of written or oral 
representation and in those 
circumstances, it is paramount that the 
procedure adhered to is fair. 
Oral representation is not an integral part 
of [a] fair hearing unless the 
circumstances are so exceptional. The 
Board's refusal to afford the appellant an 
oral hearing was not unfair in the 
circumstances of this case. Counsel for 
the respondent pointed out that the 
Board sits twice a year and deals with a 
whole range of matters including 
disciplinary cases. The courts recognise 
that administrative decision-makers 
(whether officials or tribunals) are not 
courts of law. They are not bound by the 
technical procedures of law courts. 
Essentially, what must be observed is 

the principle of fair play to avoid any 
injustice. It is this very purpose which 
should guide the decision-maker in 
applying the rules of fairness to varying 
situations that may arise. There may be 
situations which may require the 
augmentation of written representation 
by oral representation. This requirement 
is flexible and it will always depend on 
the situation and circumstance of each 
case. The refusal of representation is to 
preserve the informal and non-legalistic 
character of the proceedings and to 
ensure that the decision can be made 
quickly (Enderby Town Football Club 
Ltd v Football Association Ltd [1971] 
1 CH 591 at 605 and 608).’ 

 
SA National Defence Union & 
another v Minister of Defence & 
others 2004 (4) SA 10 (T) was noted in 
the newsletter covering January to 
August 2003 under the citation SA 
National Defence Union & another v 
Minister of Defence & others: In re SA 
National Defence Union v Minister of 
Defence & others [2003] JOL 11263 (T); 
[2003] 9 BLLR 932. 
 
In South African Jewish Board of 
Deputies v Sutherland NO & others 
2004 (4) SA 368 (W) (see the 
discussions under ‘Section 1’ above 
and ‘Section 6(2)(d)’, ‘Section 
6(2)(e)(iii)’ and ‘Section 8’ below) the 
first respondent had refused to convene 
a hearing in which the applicant could 
pursue a complaint against a broadcast 
aired by the second respondent (Radio 
786). The facts of this case have been 
dealt with in detail elsewhere in this 
newsletter and need not be repeated 
here. Of relevance to this section is the 
argument of the applicant that the 
failure of the first respondent to 
convene a hearing was in conflict with 
s 3 of the AJA, which concerns 
procedural fairness. 
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The court began by discussing the 
concept of procedural fairness (paras 
31—32):   
 

‘Section 3(2)(a) of PAJA provides 
that “(a) fair administrative procedure 
depends on the circumstances of  
each case.” Section 3(3) provides:  
“In order to give effect to the right to 
procedurally fair administrative 
action, an administrator may, in his 
or her or its discretion, also give a 
person referred to in ss (1) an 
opportunity to -  
(a) obtain assistance and, in 
serious or complex cases, legal 
representation;  
(b) present and dispute 
information and arguments; and  
(c) appear in person.”  
 

Procedural fairness under the common 
law was reflected in the rules of natural 
justice that embodied two fundamental 
principles, the right to be heard (audi 
alteram partem) and the rule against 
bias (nemo iudex in sua causa). The 
choice of the words “procedurally fair 
administrative action”, however, goes 
beyond the rules of natural justice and 
entitles affected persons to “the 
principles and procedures” which in the 
circumstances are “right and just and 
fair” (Van Huyssteen and Others NNO 
v Minister of Environmental Affairs 
and Tourism and Others 1996 (1) SA 
283 (C) (1995 (9) BCLR 1191) at 305D 
(SA) and 1214B (BCLR)). The position is 
summarised by Klaaren and Penfold 
Constitutional Law of South Africa 2nd 
ed (2002) chap 3 “Just Administrative 
Action” at 63-26:  

 
“(T)he unqualified wording of s 33 
indicates that the duty to act fairly is 
now entrenched as a constitutional 
rule. The effect of the duty to act 
fairly is that procedural fairness 
applies to all administrative action 
but that the content of procedural 
fairness varies according to the 
circumstances. In other words, all 

administrative action must be taken 
in a procedurally fair manner. This, 
however, will not necessarily require 
that a hearing be granted but rather 
may be satisfied where some other 
fair procedure is followed, for 
example, notice and comment 
procedures in some circumstances.” 
 

(See Cassem v Oos-Kaapse Komitee 
van die Groepsgebiederaad 1959 (3) 
SA 651 (A) at 663; Premier, 
Mpumalanga, and Another v 
Executive Committee, Association of 
State-aided Schools, Eastern 
Transvaal 1999 (2) SA 91 (CC) (1999 
(2) BCLR 151). In Premier, 
Mpumalanga, v Association of State-
aided Schools (supra) O’Regan J said 
at 109H-110B (para [41]):  

 
“In determining what constitutes 
procedural fairness in a given case, 
a court should be slow to impose 
obligations upon government which 
will inhibit its ability to make and 
implement policy effectively. . . . As 
a young democracy facing immense 
challenges of transformation, we 
cannot deny the importance of the 
need to ensure the ability of the 
Executive to act efficiently and 
promptly. On the other hand, to 
permit the implementation of 
retroactive decisions without, for 
example, affording parties an 
effective opportunity to make 
representations would flout another 
important principle, that of 
procedural fairness.” 
  
(Compare Bel Porto School 
Governing Body and Others v 
Premier, Western Cape, and 
Another (supra at paras [152] - 
[153], where in n 8 at 309 Wade and 
Forsyth Administrative Law (2000) 
8th ed at viii is cited: “it is the 
ordinary person's sense of fairness 
which is the touchstone”.) See also 
Minister of Public Works and 
Others v Kyalami Ridge 
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Environmental Association and 
Another (Mukhwevho Intervening) 
2001 (3) SA 1151 (CC) (2001 (7) 
BCLR 652) at 1184 (SA) paras [101] 
- [102]. (I need not decide whether 
any expectation of the applicant, 
legitimate or otherwise, had been 
frustrated. See President of the 
Republic of South Africa and 
Others v South African Rugby 
Football Union and Others 2000 (1) 
SA 1 (CC) (1999 (10) BCLR 1059) 
para [216] at 96 (SA).)’ 

 
The court then held the following in 
regard to s 3 of the AJA (para 34):  
 

‘The gravity of the issue called and calls 
for a formal hearing. The applicant 
requested a formal hearing from the 
outset and motivated why such a hearing 
was necessary. . . The first respondent, 
by denying the applicant a formal 
hearing, denied it access to a forum to 
challenge and debate a matter of 
considerable gravity (cf Islamic Unity 
Convention v Independent 
Broadcasting Authority and Others 
(supra paras [45] - [50] at 312 - 14)). In 
these circumstances, the refusal to 
convene a formal hearing violated 
applicant’s right to procedurally fair 
administrative action.’ 

 
In Minister of Safety and Security & 
another v Nombungu & others 2004 
(4) SA 392 (T) (see ‘Section 6(2)(d)’ 
below) the first to fifth applicants (in the 
court a quo; for the sake of convenience 
they will be referred to as such) 
challenged their demotion by the South 
African Police Services (SAPS). The 
sixth applicant challenged the failure of 
the SAPS even to consider his 
application for promotion. The cause of 
action in this case arose from the 
rationalisation process of the SAPS in 
which police officers from the former 
homelands were incorporated into the 
SAPS. 

 
The applicants argued that they ought 
to have been granted a hearing so as to 
be afforded the opportunity of audi 
alteram partem. The respondents 
argued that there were thousands of 
members of the SAPS and that it was 
impossible to consult all of them in 
relation to which rank they were to be 
allocated. The court rejected this as 
follows (para 53):  
 

‘[Counsel for the respondents’] second 
argument was that it was, in any event, 
impossible to consult thousands of 
members of the SAPS in relation to the 
rank allocated to each of them. 
Parliament obviously did consider this 
before they passed the Act. The 
moment Parliament decided that a 
rationalisation process should be 
carried out, the obligation arose and it is 
no excuse for the SAPS to say that, as 
thousands of police members were 
involved, they could not consult them. I 
reject [the respondents’] argument in 
this regard without hesitation. It is clear 
to me that his argument, in any case, 
cannot succeed as only 34 members of 
the SAPS, which included the first, 
second, third, fourth and fifth applicants, 
were involved in this instance in the 
Eastern Cape. There is no basis upon 
which the respondents can argue that to 
consult 34 members of the SAPS was 
beyond their means.’ 

 
The respondents also argued that the 
applicants could still use the grievance 
procedures of the SAPS to raise any 
complaints that they had concerning 
their treatment. Furthermore, the 
respondents argued that (para 54): 
 

‘(i)  [T]he applicants have, in any 
event, been invited in the papers to 
make such representations as they may 
desire to make and that, should it 
appear that the SAPS acted incorrectly, 
their positions would immediately be 
rectified but the applicants, for some 
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reason, elected not to avail themselves 
of this opportunity;  
(ii) the respondents were 
prepared to agree that the matter stand 
down or that the matter be postponed 
sine die and the costs be reserved so as 
to enable the applicants an opportunity 
to make such representations or 
submissions as they may deem 
necessary;  
(iii) should it then appear that the 
respondents erred on any of the factual 
or legal issues involved, the respondents 
were prepared to rectify the applicants’ 
positions in accordance with the true 
factual situation, whereupon the matter 
could again be enrolled for adjudication 
on any outstanding issues, unless the 
parties otherwise came to a different 
agreement.’ 

  
The court rejected this argument as 
follows (paras 56—57): 
 

‘It is not necessary to deal with the 
authorities with regard to the principle of 
audi alteram partem. They are clear. 
(See Administrator, Transvaal, and 
Others v Traub and Others 1989 (4) 
SA 731 (A); Administrator, Cape, and 
Another v Ikapa Town Council 1990 
(2) SA 882 (A); Administrator, 
Transvaal, and Others v Zenzile and 
Others 1991 (1) SA 21 (A) at 34B; 
Administrator, Natal, and Another v 
Sibiya and Another 1992 (4) SA 532 
(A) at 537G-538I; Zwelibanzi v 
University of Transkei 1995 (1) SA 407 
(Tk); President of Bophuthatswana 
and Another v Sefularo 1994 (4) SA 96 
(BA); Langeni and Others v Minister of 
Health and Welfare and Others 1988 
(4) SA 93 (W); Minister of Health, 
KwaZulu, and Another v Ntozakhe 
and Others 1993 (1) SA 442 (A); Yates 
v University of Bophuthatswana and 
Others 1994 (3) SA 815 (B) at 836A-D; 
Van Huysteen and Others NNO v 
Minister of Environmental Affairs and 
Tourism and Others 1996 (1) SA 283 
(C) at 30C; Fraser v Children’s Court, 
Pretoria North, and Others 1997 (2) SA 

218 (T) (1996 (8) BCLR 1085); Minister 
of Education and Training and 
Others v Ndlovu 1993 (1) SA 89 (A) at 
105A-H; Minister van Onderwys en 
Kultuur en Andere v Louw 1995 (4) 
SA 383 (A); Yanta and Others v 
Minister of Education and Culture, 
KwaZulu, and Another 1992 (3) SA 54 
(N); Frans v Groot Brakrivierse 
Munisipaliteit en Andere 1998 (2) SA 
770 (C); Baxter Administrative Law at 
540 and Wiechers Administrative Law 
at 122-5.)  
 
I therefore find that the respondents 
were duty-bound to afford the first, 
second, third, fourth and fifth applicants 
a hearing and the right and privilege of 
audi alteram partem and, as they did 
not do so, the appeal must fail with 
regard to the first, second, third, fourth 
and fifth applicants on this ground too.’ 

 
The court did not deal with the AJA 
because the cause of action arose 
before 30 November 2000. 
 
SA National Defence Union & 
another v Minister of Defence & 
others: In re SA National Defence 
Union v Minister of Defence & others 
[2003] JOL 11263 (T) was discussed in 
the edition of this newsletter covering 
January to August 2003. It was noted in 
the newsletter covering September 
2003 – March 2004 as being reported in 
[2003] 9 BLLR 932; (2003) 24 ILJ 1495. 
It has now been reported in 2004 (4) SA 
10. 
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SECTION 5 – REASONS FOR 
ADMINISTRATIVE ACTION 
 
Section 5 – Reasons for 
administrative action and  
Section 6(2)(f)(ii)(dd)  – Action not 
rationally connected to reason given 
for it 
 
In Bullock NO & others v Provincial 
Government of North West Province 
& another [2004] 2 All SA 249 (SCA); 
[2004] JOL 12570; 2004 (5) SA 262  
(see the discussion under ‘Section 1’ 
above) the Premier had approved the 
creation of a servitude in favour of the 
second respondent over the foreshore of 
a dam, the ownership of which was 
disputed. The Premier had done so 
because he had been incorrectly advised 
that he was obliged to do so. The 
approval of the servitude had occurred 
before November 2000 and, because the 
AJA had yet to come into operation, the 
dispute had to be resolved in terms of 
item 23 of Schedule 6 of the 
Constitution. Item 23 reads as follows:  
 

‘(2) Until the legislation envisaged in 
sections 32 (2) and 33 (3) of the new 
Constitution is enacted— 
(…) 
(b) section 33 (1) and (2) must be 
regarded to read as follows: 
 “Every person has the right to— 

 (a) lawful administrative action 
where any of their rights or interests 
is affected or threatened; 
(b) procedurally fair 
administrative action where any of 
their rights or legitimate expectations 
is affected or threatened; 
(c) be furnished with reasons in 
writing for administrative action which 
affects any of their rights or interests 
unless the reasons for that action 
have been made public; and 
(d) administrative action which is 
justifiable in relation to the reasons 

given for it where any of their rights 
is affected or threatened.”’ 

 
The court held that:  
 

‘[i]n the present matter, the Premier was 
advised that the first respondent was 
obliged to grant the servitude over the 
disputed foreshore to the second 
respondent. That advice was wrong. 
The decision to grant the servitude was 
accordingly not justifiable in relation to 
the reasons given for it, as 
contemplated in paragraph (d) of the 
transitional provisions of the 
Constitution quoted above’ (para 18). 
 

Although the AJA uses the phrase 
‘rationally connected to the reasons 
given for the action’ whereas item 23 
used the phrase ‘justifiable’, the 
reasoning of the court in Bullock could 
conceivably be applied to review in 
terms of s 6(2)(f)(ii)(dd) of the AJA. 
 
Of relevance to s 5 of the AJA is the 
discussion in terms of item 23(2)(d) of 
Schedule 6 of the Constitution. Item 
23(2)(d) is a combination of ss 5 and 
6(2)(f)(ii)(dd) of the AJA. Whereas the 
AJA contains one section (s 5) which 
discusses the entitlement to reasons 
and another (s 6(2)(f)(ii)(dd)) which 
discusses review in cases where the 
action is not rationally connected to the 
reasons given for it, item 23 combined 
the two into one subsection (subsec 
(d)). It is open to speculation whether 
the reasoning of the court in Bullock 
could be applied to decisions in terms of 
the AJA since subsec (d) of item 23 
applied to rights ‘affected or threatened’ 
whereas one is entitled to reasons in 
terms the AJA where ‘rights have been 
materially and adversely affected by 
administrative action’. Be that as it may, 
the court in Bullock said the following 
about the meaning of the word ‘rights’ 
under item 23 (para 19). The reasoning 
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could presumably apply to s 5 of the 
AJA: 
 

‘According to the wording of paragraph 
(d) of the transitional provisions, 
administrative action which falls into the 
category contemplated in that paragraph 
can be challenged only by a person 
whose “rights” are affected. By contrast 
paragraphs (a) and (c) contemplate 
“rights or interests” which are affected 
and paragraph (b) contemplates “rights 
or legitimate expectations”. These 
differences cause problems in 
interpretation, as academic authors have 
pointed out (see eg Chaskalson et al, 
Constitutional Law of South Africa 
paragraph 25.3; Davis et al, 
Fundamental Rights in the Constitution 
at 155ff). In my view, the concept of 
“rights” in paragraph (d) should not be 
restricted to rights enforceable in a court 
of law (cf Premier, Mpumalanga and 
another v Executive Committee, 
Association of State-Aided Schools, 
Eastern Transvaal 1999 (2) SA 91 (CC) 
paragraph [31] fn 9 where the 
Constitutional Court said of section 24 of 
the interim Constitution, which was 
preserved in the transitional provisions of 
the 1996 Constitution quoted above: “It 
may be that a broader notion of ‘right’ 
than that used in private law may well be 
appropriate”). The present facts provide 
a good example of why this must be so. 
No-one, save possibly the second 
respondent who may have succeeded to 
the rights of Schoeman, has a right, 
strictly so called, to use the disputed 
foreshore. If a narrow interpretation of 
“rights” in paragraph (d) is adopted, the 
decision of the first respondent, based 
as it is on an incorrect premise, could not 
be challenged, with consequent lack of 
accountability on the part of the first 
respondent, despite prejudice to those 
affected by the decision. In my view the 
TYC, as the owner of a stand in the 
township of Schoemansville which is 
situated on the northern shore of the 
dam, and therefore a party which would 
be concerned with the use to which the 

disputed foreshore is put, had a 
sufficient right in the broader sense 
envisaged in paragraph (d), and 
therefore the necessary standing, to 
mount a constitutional challenge to the 
decision in question and have it set 
aside in a court of law.’ 

 
Kemp NO and others v Van Wyk and 
others [2004] 2 All SA 286 (T); [2004] 
JOL 12621 (see the discussion under 
‘Section 7(2)’ below) concerned an 
application for permission to import 
sable from Zimbabwe to South Africa. 
The first respondent, the director of 
Animal Health at the Department of 
Agriculture, refused the request and the 
applicants sought the review of this 
decision. According to the letter in 
which the request was refused, the 
reasons given were as follows (para 
18): 
 

 ‘1. that Zimbabwe is regarded as a 
[Foot and Mouth Disease]-infected 
country and 2. that the importation of 
animals susceptible to FMD from 
Zimbabwe would pose a risk to the 
animal health status of the Republic of 
South Africa.’  

 
The applicants argued that the reasons 
given for the refusal of the permit were 
not ‘rationally connected to . . . the 
information . . . or the reasons given for 
it’ (para 44).  
 
In applying for the permit, the fourth 
applicant provided a protocol in which 
his proposal for the safe handling of the 
sable, in a manner which would avoid 
the risk of the spread of Foot and Mouth 
Disease, was set out. In summarising 
the details of the applicants’ argument, 
Hartzenberg J said the following (ibid):  
 

‘The way I understand the argument is 
that 1. on the information before it the 
Department knew that a safe protocol 
can be compiled but refused to consider 
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whether the applicants’ protocol was not 
possibly safe, and 2. that by merely 
referring to the conditions in Zimbabwe 
and the general ban the respondents did 
not supply reasons that were intelligible 
and informative. It appeared from the 
argument that the applicants believe that 
the Department had to give a judgment 
explaining why the protocol was not 
acceptable.’ 

 
In rejecting the argument of the 
applicants, the court said the following 
(para 45): 

 
‘In respect of the argument that the 
decision was not rational on the 
information before the respondents. It is 
clear that a weighing up of interests had 
to be done. On the one hand there is the 
interest of the applicant which converted 
to money comes to R10 million. On the 
other hand there was the interest of the 
country as a whole and the possibility 
that the interests of the whole meat 
industry could be jeopardised. It is 
obvious that before a responsible 
decision to allow the importation of the 
sable could be given there must have 
been virtually absolute certainty that 
there would be no risk of infestation of 
FMD. In their replying affidavit the 
applicants argue that the position in 
Zimbabwe is not as bad as the 
respondents make it and they 
furthermore argue that the risks are not 
as high as the respondents warn the 
court to believe. I am satisfied, especially 
as the applicants concede that there is a 
risk of infestation if their protocol is 
utilised, that it cannot be said that the 
decision of the first respondent was 
anything but rational. After all the 
Department acted consistently. It refused 
all applications for the importation of 
sable from Zimbabwe. Each such 
application was accompanied by a 
proposed protocol. It may be, if 
circumstances change, that the 
Department is to re-evaluate the position 
because it is clear that at great cost 

safeguards can be built into a protocol 
that will be virtually risk-free.’ 

 
The court then considered the authority 
relied on by the applicants and 
distinguished it in the following manner 
(paras 46—47): 

 
‘In respect of the attack against the 
reasons given by the respondents the 
applicants rely on the dictum of Schutz 
JA in Minister of Environmental 
Affairs & Tourism and others v 
Phambili Fisheries (Pty) Ltd/Bato 
Star Fishing (Pty) Ltd 2003 (6) SA 407 
(A) at 428 [also reported at [2003] 2 All 
SA 616 (SCA) – Ed] where he refers 
with approval to the Australian Federal 
Court case of Ansett Transport 
Industries (Operations) (Pty) Ltd and 
others v Wraith and others (1983) 48 
ALR 500 at 507 and Hoexter: The New 
Constitutional and Administrative Law 
vol 2 at 244 and on the judgment of Du 
Plessis J in this court in Commissioner 
for South African Police Service v 
Maimela and another 2003 (5) SA 480 
(T) at 485J–486D [also reported at 
[2003] 3 All SA 298 (T) – Ed]. They 
maintain that the reasons supplied by 
the Department were not intelligible and 
informative. It is clear from the 
aforementioned authorities that the 
adequacy of the reasons will depend on 
the particular circumstances of the each 
case. 
 
The applicants complain because the 
respondent did not write a judgment 
dealing with each leg of its proposed 
protocol. It is clear that [the fourth 
applicant] was at all times aware of the 
ban. The introductory paragraph of the 
letter containing the protocol refers to it. 
There is also no dispute that he had 
conversations with the first respondent, 
Dr Gerstenberg and Dr Modisane. He 
knew exactly why the Department 
regarded it unsafe to allow the 
importation of game from Zimbabwe 
into the country. What the applicants 
apparently really want is that the 



   

25

German Technical Cooperation 
 

Department get involved in negotiations 
with them and work out a foolproof 
protocol and give it to them. There is no 
such obligation on it.’ 

 
In JFE Sapela Electronics (Pty) Ltd & 
another v Chairperson: Standing 
Tender Committee & others [2004] 3 All 
SA 715 (C) (see the discussion under 
‘Sections 3 and 6(2)(c)’ above for a 
detailed discussion of the facts) one of 
the complaints of the applicants in their 
challenge to the awarding of the tender 
to the third respondent was that one of 
the conditions of the tender was that no 
information was to be supplied to failed 
tenderers about why their bid had failed. 
The court said the following in this 
regard (at 731i—732f): 
 

‘A person whose rights have been 
materially and adversely affected by 
administrative action is, in terms of 
section 33(2) of the Constitution and 
section 5(1) of PAJA, entitled to be given 
reasons for the action. A tenderer whose 
tender is rejected has a right to be given 
reasons for the rejection of his tender 
(Aquafund (Pty) Ltd v Premier of the 
Province of the Western Cape 1997 (7) 
BCLR 907 (C) at 913I; Transnet Ltd v 
Goodman Bros (Pty) Ltd 2001 (1) SA 
853 (SCA) at 867H and 871D—F); and 
see De Ville Judicial Review of 
Administrative Action in South Africa 
(2003) at 290—291). 
 
A tender condition which provides that 
no reasons will be given is invalid as 
being in conflict with the provisions of 
section 33 of the Constitution (ABBM 
Printing & Publishing (Pty) Ltd 1998 
(2) SA 109 (W); Goodman Bros (Pty) 
Ltd v Transnet Ltd 1998 (4) SA 989 
(W); Transnet Ltd v Goodman Bros 
(Pty) Ltd 2001 (1) SA 853 (SCA)). 
 
The entitlement to reasons brings with it 
an entitlement to relevant information 
and documentation. In ABBM Printing 
& Publishing (Pty) Ltd v Transnet Ltd 

1998 (2) SA 109 (W) at 119C it is in this 
regard said: 

 
“The applicant clearly requires the 
documents referred to in the notice 
of motion in order to determine 
whether the tender process 
complied with the requirements of s 
33 of the Constitution. Until it has 
had sight thereof, it cannot decide 
whether it has any claim to relief 
against the respondents. Sight of 
the documents could well result in 
forestalling any further litigation 
which is in itself good reason for 
ordering their production at this 
stage. . .” 

 
The applicants say that the policy 
contained in paragraph 5.1 of the 
Targeted Procurement Conditions not to 
disclose “information supplied by 
tenderers relating to the examination, 
clarification, evaluation and adjudication 
of tenders and recommendations for the 
award of the contract” to tenderers or 
any other persons not officially 
concerned with the processes, is 
unconstitutional, unlawful and invalid. 

 
The policy embodied in the paragraph 
amounts to a “blanket claim to 
confidentiality” of the type which 
Schwartzman J rejected in ABBM 
Printing & Publishing (Pty) Ltd v 
Transnet Ltd (supra) at 121H in the 
following terms: 

 
“In my judgment, it would be 
counter-productive and contrary to 
the Constitution to allow the 
respondent to hide behind an 
unsubstantiated blanket claim to 
confidentiality on behalf of tenderers 
or the express undertaking of 
confidentiality given to all tenderers. 
. .”  

 
A tender may well contain confidential 
information which should be protected 
from disclosure. However, the blanket 
prohibition on disclosure of information 
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brings the paragraph into conflict with 
section 33 of the Constitution.’ 

 
SECTION 6 – GROUNDS OF REVIEW 

 
Section 6(2)(a)(ii) – Unauthorised 
delegation of power 
 
In Bester v Sol Plaatje Municipality & 
others [2004] 2 All SA 31 (NC) (see the 
discussion under ‘Section 1’ above) the 
applicant was dismissed by the 
disciplinary and appeal committees of 
the first respondent. The first respondent 
(the council) had delegated the authority 
to appoint the appeal committee to the 
second respondent who had in turn 
appointed the third respondent as 
chairperson and sole member of the 
appeal committee. The applicant argued 
that the delegation of these powers was 
ultra vires because the council was 
obliged to decide itself whether to 
dismiss the applicant. 
 
The basis of the applicant’s argument 
was the collective agreement in terms of 
which he was disciplined. In terms of that 
agreement, a disciplinary committee 
could dismiss an employee who could 
then appeal to an appeal committee. In 
the case of a head of department, 
however, the appeal was to the full 
council. As a head of department, the 
applicant argued that the decision to fire 
him ought to have been taken by the full 
council. 
 
The Local Government: Municipal 
Systems Act 32 of 2000 provides for the 
delegation of authority by municipal 
councils. The applicant argued that 
although the Act provides for delegation 
of authority by councils, s 52 of the Act 
says that in the case of conflict between 
the Act and any labour legislation, the 
latter prevails. The applicant argued that 
the collective agreement amounted to 

labour legislation and, as such, 
prevailed over the Municipal Systems 
Act. 
 
The court said the following about the 
delegation of authority (paras 10.1—
10.2):  

 
‘In our present constitutional order, the 
common-law doctrine of legality as part 
of the rule of law, is a fundamental 
principle and has been enshrined in the 
Constitution in section 33 in the concept 
of “just administrative action” – see 
Burns Administrative Law under the 
1996 Constitution at 61. Consequently 
“. . . the Legislature and Executive in 
every sphere are constrained by the 
principle that they may exercise no 
power and perform no function beyond 
that conferred upon them by law”. See 
Fedsure Life Assurance Ltd and 
others v Greater Johannesburg 
Transitional Metropolitan Council 
and others 1999 (1) SA 374 (CC) at 
paragraph 58. See also President of 
the RSA and others v SA Rugby 
Football Union and others 2000 (1) 
SA 1 (CC) at paragraph 148 and 
Pharmaceutical Manufacturers 
Association of SA: In re Ex parte 
President of the RSA 2000 (2) SA 674 
(CC) at paragraph 17. 
 
The power to delegate must be clearly 
provided for, either expressly or 
impliedly: Baxter, Administrative Law at 
432. There is a rebuttable common-law 
presumption against implied power of 
delegation (delegatus non potest 
delegare) – Baxter at 433; See also 
Hoexter, The New Constitutional and 
Administrative Law (2002) Vol II at 134. 
Delegation of power without express 
authority is prima facie indicative of the 
unlawful abdication of power: Baxter at 
434. Where there is no express 
authority to delegate, as is the case in 
the matter before us, it falls upon the 
delegator (the first respondent) to show 
that it is clothed with the power of 
delegation by necessary implication ex 
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facie the empowering legislation (in casu 
the collective agreement); See 
Attorney-General, OFS v Cyril 
Anderson Investments (Pty) Ltd 1965 
(4) SA 628 (A) at 639.’ 

 
The court then went on to consider the 
factors that might rebut the presumption 
against the power to delegate and their 
application to this case (para 10.3): 
 

‘(a) The nature of the power 
Power which entails a considerable 
element of discretion will usually be less 
susceptible to delegation; compare: 
Shidiack v Union Government 1912 
AD 642 at 648; Unlike, for example, a 
decision as to whether or not to suspend 
or dismiss the applicant herein, it can 
hardly in my view be said that the power 
to hear an internal appeal consists of a 
significant element of discretion. 
  
(b) The extent of the transfer of power 
In instances where the delegation of 
discretionary power is only partial and a 
certain degree of control/supervision is 
retained by the delegator, courts would 
more readily approve of delegations; 
See generally the approach in Dawood 
v Minister of Home Affairs; Shalabi v 
Minister of Home Affairs; Thomas v 
Minister of Home Affairs 2000 (3) SA 
936 (CC). While it can be said that there 
would hardly be any supervision or 
control by the Council over the internal 
appeal proceedings before the third 
respondent, I am of the view that what is 
of cardinal importance here is the fact 
that the decision whether to implement 
the third respondent’s finding on appeal 
(whatever it may be) ultimately rests with 
the Council. 

 
(c) The importance of the delegee 
Hoexter (op cit) puts this factor as 
follows (at 136): 

“In a case of ‘delectus personae’, 
where the delegee appears to have 
been chosen for his or her special 
abilities or qualifications, it is more 

likely that the subdelegation will be 
disallowed”.  

In casu, the Council can hardly in my 
view be said to have been chosen to 
hear internal appeals of departmental 
heads because of the Council’s special 
abilities or qualifications. The Council 
comprises of a large, unwieldy body of 
more than 50 persons from different 
backgrounds. The vast majority of them 
are not trained in law. There can be no 
doubt that to have the appeal heard by 
the Council will not meet the applicant’s 
previous fervent aspirations to have the 
appeal heard by “an independent 
legally qualified person”. 

  
(d) Practical necessity 
Acceding to the applicant’s demand to 
have his appeal heard by the Council, 
would lead to immense logistical and 
practical difficulties. Copies of the 
record of the disciplinary hearings 
(some 1000 pages) will have to be 
prepared for each of the councillors for 
their perusal. A special meeting will 
have to be convened whereat the 
appeal will have to be discussed and 
decided (presumably by majority vote). 
In my view, this factor strongly militates 
against the applicant’s case that no 
delegation is permitted in this case.’ 

 
Taking into account the above factors, 
the court rejected the argument of the 
applicant on the following basis (para 
11): 
 

‘11.1 Section 59 of Act 32 of 2000 
confers a general power of delegation 
upon municipalities – the power to 
delegate the authority to hear an appeal 
is not included among the matters 
specifically excluded from being 
delegated in that section. 
11.2 The prevailing legislation 
(the collective agreement) contains no 
express or implied prohibition on 
delegation in clause 7.2.8 [the clause 
upon which the applicant relied]. 
11.3 Taking into account all the 
relevant factors, the probabilities, are 
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overwhelmingly in favour of a finding that 
delegation of the power to hear the 
appeal is permitted.’ 

 
In Scenematic Fourteen (Pty) Ltd v 
Minister of Environmental Affairs and 
Tourism and Another 2004 (4) BCLR 
430 (C) (see the discussion under 
‘Section 7(1) and 9(2)’ below), the 
applicant sought the setting aside of a 
decision of the second respondent not to 
allocate to it commercial fishing rights in 
the hake long-line sector of the fishing 
industry between 2002 and 2005. The 
decision was taken in terms of section 
18 of the Marine Living Resources Act 
18 of 1998. In terms of that section the 
second respondent was to exercise a 
discretion whether to grant applications 
for fishing rights. However, the second 
respondent had created an advisory 
committee which had the task of 
assisting the second respondent in 
evaluating applications (see 441E).  
 
The court set aside the decision of the 
second respondent on the basis that it 
had been unlawfully delegated to the 
advisory committee. The court 
expressed its decision thus (at 442B—
1): 
 

‘In my view this system [of appointing the 
advisory committee] does not pass 
muster. The Legislature, in terms of 
section 18 of the Marine Act, requires 
second respondent to make the decision 
whether to grant the fishing right and 
accordingly requires him to exercise this 
discretion. Section 79 of the Marine Act 
does not authorise second respondent to 
delegate any of his powers to this 
advisory committee (consisting of 
persons external to the department) and, 
under the common law the principle of 
delegatus non delegare non potest is 
applicable. (See Shidiack v Union 
Government 1912 AD 642). . . 
 

It is clear that this was a carefully 
thought out and deliberate system 
constructed by second respondent, on 
his own version, because  

“It was realised that there would be 
unprecedented interest in medium-
term fishing rights and that a large 
number of applications would be 
made. Applicants were to be invited 
in 22 fishing sectors, and hundreds 
of applicants could be expected in 
each one.”  
 

And that  
 
“It was obvious that it would be very 
onerous for one person to scrutinise 
and assess all the anticipated 
applications in every detail.”  

 
For this very reason he appointed an 
advisory committee by an elaborate 
public tender process and incurred the 
costs (which I would assume would 
have not been inconsiderable) of 6 
persons, external to the department, 
from two professional sectors. 
 
To my mind it would have been 
inconceivable, or at the very least 
unlikely, that, having gone through this 
process and incurred these expenses, 
that second respondent would not have 
used this advisory committee for the 
very reason that he appointed them viz 
to relieve him of the “very onerous” task 
of scrutinising and assessing “all the . . . 
applications in every detail.” In that 
event, any discretion that may have 
been exercised in relation to any 
application, including the application of 
applicant, appears to have been 
exercised by the advisory committee 
and it appears highly improbable that 
second respondent would have 
reconsidered each application de novo 
and exercised his discretion in relation 
to each such application, because to 
have done so would negate the very 
system that he deliberately and 
consciously (and, I assume, at what 
would have been a considerable cost) 
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put in place to obviate this precise 
problem. . . 
 
Having regard to the system used by 
second respondent and applied to 
applicant’s application it appears to me 
that the conclusion is inescapable, or at 
the very least appears on a balance of 
probability, that second respondent did 
not exercise his discretion as he was 
required to do in terms of section 18 of 
the Marine Act either because such 
discretion as he was required to exercise 
was exercised, not by him, but by the 
advisory committee to whom he was not 
permitted to delegate such discretion, or 
because he accepted the work done by 
the advisory committee and did not bring 
his own independent discretion to bear 
on the decision that he was required to 
make’.  

 
Section 6 (2)(d) – Actions materially 
influenced by an error of law 
 
In JFE Sapela Electronics (Pty) Ltd & 
another v Chairperson: Standing 
Tender Committee & others [2004] 3 
All SA 715 (C) (see the discussion 
under ‘Sections 3 and 6(2)(c)’ above for 
the detailed facts) the applicants 
impugned the award of particular tenders 
to the third respondent. One of the 
arguments advanced was that the first 
respondent, when awarding the tender, 
had failed to apply the terms of the 
Preferential Procurement Policy 
Framework Act 5 of 2000 (the PPPFA) 
and a document prepared by the 
department of Public Works detailing the 
conditions pertaining to targeted 
procurement.  
 
The respondents argued that the latter 
document did not apply to the present 
case. The respondents argued that the 
document had been devised in 1998, 
was outdated and was presently being 
updated to pertain to the PPPFA. The 
court rejected this argument and found 

that the document had been released in 
order for the Department of Public 
Works to comply with its obligations in 
terms of the PPPFA and was applicable 
to the present tender. Having reached 
this conclusion, the court turned to the 
consequences of the respondents not 
having due regard to the terms of the 
PPPFA or the procurement document 
(at 729c—g): 
 

‘Section 6(2)(d) of PAJA provides that a 
court or tribunal has the power to 
judicially review an administrative action 
if “the action was materially influenced 
by an error of law.” Counsel for the 
applicants submitted that a material 
error of law will always result in an 
unlawful decision and a decision 
influenced by such an error must 
accordingly be set aside. (This view is 
supported by Hoexter New 
Administrative Law (2002) at 155—156; 
Currie and Klaaren The Promotion of 
Administrative Justice Benchbook 
(2001) at 163—164; Burns 
Administrative Law under the 1996 
Constitution (2003) at 174—175; 
Margaret Beukes ‘Review as a Tool for 
the Development of a Culture of 
Accountability in the Public 
Administration’ 2002 SA Public Law 244 
at 256—257. The approach 
propounded by De Ville Judicial Review 
of Administrative Action in South Africa 
(2003) at 154 that different standards of 
review, namely rationality, 
reasonableness and “correctness”, 
should be applied in the review of 
administrative action based on an error 
of law in terms of section 6(2)(d) of 
PAJA, was not argued before me. 
However, it seems to me that in the 
present matter, the standard of 
“correctness” should in any event 
apply). 
 
By reason of its misconstruction of the 
requirement of acceptability laid down in 
the PPPFA, and its failure to apply the 
provisions of the Targeted Procurement 
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Conditions, the respondents were not in 
a position to and accordingly failed to 
consider whether [the third respondent’s] 
tenders should be excluded. . . In my 
view, the award of the . . . tenders was 
materially influenced by an error of law 
and falls to be reviewed under section 
6(2)(d) of PAJA.’ 

 
South African Jewish Board of 
Deputies v Sutherland NO & others 
2004 (4) SA 368 (W) (see the 
discussions under ‘Section 1’ and 
‘Section 3’ above and ‘Section 6(2)(e)(iii) 
and ‘Section 8’ below) concerned the 
correct interpretation of the judgment of 
the Constitutional Court in Islamic Unity 
Convention v Independent 
Broadcasting Authority & others 2002 
(4) SA 294 (CC). Clause 2(a) of the 
Code of Conduct for Broadcasting 
Services reads as follows: 
 

‘Broadcasting licensees shall . . . not 
broadcast any material which is 
indecent or obscene or offensive to 
public morals or offensive to the 
religious convictions or feelings of 
any section of a population or likely 
to prejudice the safety of the State or 
the public order or relations between 
sections of the population.’ 
(Emphasis added.) 

 
In 1998 the second respondent (Radio 
786) broadcasted an interview which 
included a discussion about the 
holocaust which occurred during World 
War II to which the applicant took 
exception. The applicant sought to 
complain about the broadcast in terms of 
clause 2(a). Radio 786 and others 
approached the Constitutional Court 
arguing that clause 2(a) violated section 
16 of the Constitution (the freedom of 
expression provisions). The 
Constitutional Court struck down the 
section partially, as follows (Islamic 
Unity, para 60):  
 

‘Clause 2(a) of the said Code of 
Conduct for Broadcasting Services 
is declared to be inconsistent with 
section 16 of the Constitution and 
invalid to the extent that it prohibits 
the broadcasting of material that is 
“likely to prejudice relations between 
sections of the population”; provided 
that this order does not apply to (i) 
propaganda for war; (ii) incitement 
of imminent violence; or (iii) 
advocacy of hatred that is based on 
race, ethnicity, gender or religion, 
and that constitutes incitement to 
cause harm.’ 

 
Thereafter, the applicant sought to 
revive its complaint against the 
broadcast in the light of the 
Constitutional Court’s decision. The first 
respondent interpreted the decision of 
the Constitutional Court as ruling that 
clause 2(a) ought to be read as though 
the highlighted words no longer existed 
(see para 17). 
 
The court said the following about this 
interpretation of clause 2(a) (para 22):  
 

‘It is not disputed that the first 
respondent erred in construing the 
judgment and order of the Constitutional 
Court. The Constitutional Court did not 
“strike out” the phrase “likely to 
prejudice . . . the relations between 
sections of the population” used in 
clause 2(a) of the Code of Conduct, but 
invalidated that part of this portion of 
clause 2(a) which does not apply to “(i) 
propaganda for war; (ii) incitement of 
imminent violence; or (iii) advocacy of 
hatred that is based on race, ethnicity, 
gender or religion, and that constitutes 
incitement to cause harm”. The effect of 
the Constitutional Court's judgment and 
order, is that a broadcast likely to 
prejudice the relations between sections 
of the population may contravene the 
Code insofar as that broadcast amounts 
to advocacy of hatred that is based on 
race, ethnicity, gender or religion, and 
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that constitutes incitement to cause 
harm.  

 
The first respondent incorrectly assumed 
that the phrase “likely to prejudice . . . 
the relations between sections of the 
population” had to be struck out (paras 6 
and 9 of his ruling). Indeed, the 
Constitutional Court cautioned, at para 
[56] of its judgment, that if these words in 
clause 2(a) “were struck down in its 
entirety with nothing to replace it, a 
dangerous gap would result. Since the 
Constitution specifically mandates 
regulation in this field, it would be neither 
just and equitable nor in the public 
interest to allow such a gap to exist.”’ 

 
The court then turned to consider in 
detail the judicial review of errors of law 
(paras 24—28):  
 

‘The Constitution confers a right to 
administrative action that is lawful, 
reasonable and procedurally fair (s 33). 
The Promotion of Administrative Justice 
Act, which gives effect to the right 
contained in s 33 of the Constitution, 
was in force on 8 November 2002. 
Section 6(2)(d) of PAJA provides that a 
court or tribunal has the power to 
judicially review an administrative action 
if the “action was materially influenced 
by an error of law”. . . 
 
The approach of the courts in the past to 
errors of law was that it could be 
reviewed if the functionary failed to 
appreciate the nature of his powers. In 
Union Government (Minister of Mines 
and Industries) v Union Steel 
Corporation (South Africa) Ltd 1928 
AD 220 at 234-5, for example, Stratford 
JA held as follows:  

  
“If a discretion is conferred by statute 
upon an individual and he fails to 
appreciate the nature of that 
discretion through misreading of the 
Act which confers it, he cannot and 
does not properly exercise that 
discretion. In such a case a court of 

law will correct him and order him to 
direct his mind to the true question 
which has been left to his decision.”  
 

Whether an error of law could be 
reviewed depended on whether the 
functionary committed a jurisdictional 
error, namely where he exceeded the 
limits of his power or abdicated a power 
he should have exercised, and a non-
jurisdictional error, ie where the 
functionary had jurisdiction to decide 
the matter but made the wrong 
decision. The courts were reluctant to 
intervene in the latter case as they were 
concerned about interfering with the 
substance of the decision or substituting 
their decisions for that of the functionary 
(see Hoexter and Lyster at 149-55). . . 

 
Subsequently, the question whether a 
decision based on an error of law could 
be reviewed was summarised by the 
Appellate Division in Hira and Another 
v Booysen and Another 1992 (4) SA 
69 (A) where Corbett CJ at 93G-I said:  

  
“Whether or not an erroneous 
interpretation of a statutory criterion 
. . . renders the decision invalid 
depends upon its materiality. If, for 
instance, the facts found by the 
tribunal are such as to justify its 
decision even on a correct 
interpretation of the statutory 
criterion, then normally (ie in the 
absence of some other review 
ground) there would be no ground 
for interference. Aliter, if applying 
the correct criterion, there are no 
facts upon which the decision can 
reasonably be justified. In this latter 
type of case it may justifiably be 
said that, by reason of its error of 
law, the tribunal ‘asked itself the 
wrong question’, or ‘applied the 
wrong test’, or ‘based its decision on 
some matter not prescribed for its 
decision’, or ‘failed to apply its mind 
to the relevant issues in accordance 
with the behests of the statute’ and 
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that as a result its decision should be 
set aside on review.” 

  
I need not decide whether Hira should 
be discarded in view of the Constitution 
and the apparently wide powers given by 
s 6(2)(d) of PAJA (cf Hoexter and Lyster 
155). The matter can be disposed of on 
the grounds in Hira’s case as well as on 
s 6(2)(d). The distinction between errors 
of law that result in a lack of jurisdiction 
and those that do not is not always easy 
to make (cf Paper, Printing, Wood and 
Allied Workers Union v Pienaar NO 
and Others 1993 (4) SA 621 (A) at 
639D-E: “the common-law grounds of 
review are not static, but subject to 
elaboration and expansion”) and much 
can be said in favour of the view that all 
decisions based on a material error of 
law stand to be reviewed. In 1992, the 
House of Lords in Page v Hull 
University Visitor [1993] 1 All ER 97 
(HL) confirmed that the distinction in 
English law between these two kinds of 
errors of law was no longer to be 
followed (at 107d):   

 
“In my judgment the decision in 
Anisminic Ltd v Foreign 
Compensation Commission [1969] 
1 All ER 208, [1969] 2 AC 147 
rendered obsolete the distinction 
between errors of law on the face of 
the record and other errors of law by 
extending the doctrine of ultra vires. 
Thenceforward it was to be taken 
that Parliament had only conferred 
the decision making power on the 
basis that it was to be exercised on 
the correct legal basis: a misdirection 
in law in making the decision 
therefore rendered the decision ultra 
vires.”  

 
(See further Wade Administrative Law 
8th ed (by Wade and Forsyth) at 270 - 3 
who cite Lord Denning’s public lecture 
on Anismimic ([1974] CLJ 233 at 243:  

  
“I would suggest that this distinction 
should now be discarded. . . . The 

way to get things right is to hold 
thus: no court or tribunal has any 
jurisdiction to make an error of law 
on which the decision of the case 
depends. If it makes such an error, 
it goes beyond its jurisdiction and 
certiorari will lie to correct it.”  
 
“The fundamental principle is that 
the Courts will intervene to ensure 
that the powers of public decision 
making bodies are exercised 
lawfully” (at 107a). 

 
Compare Bel Porto School Governing 
Body and Others v Premier, Western 
Cape, and Another 2002 (3) SA 265 
(CC) (2002 (9) BCLR 891) at para [87]: 

 
“The role of the Courts has always 
been to ensure that the 
administrative process is conducted 
fairly and that decisions are taken in 
accordance with the law and 
consistently with the requirements 
of the controlling legislation. If these 
requirements are met, and if the 
decision is one that a reasonable 
authority could make, Courts would 
not interfere with the decision.”  

 
As a result of his misunderstanding the 
judgment and order of the Constitutional 
Court, the first respondent was not in a 
position to and failed to consider the 
complaint raised by the applicant. His 
ruling was based on his 
misunderstanding of the Constitutional 
Court order.  Instead of dealing with the 
issue of so-called “hate speech” and the 
meaning of s 16(2) of the Constitution, 
he focused on the question of whether 
the broadcast was “offensive to the 
religious convictions or feelings of any 
section of the population” (ie the Jewish 
community) (para 9 at 144 of the 
record). He asked himself the wrong 
question, applied the wrong test, failed 
to apply his mind to the relevant issue 
and based his decision on matters not 
germane to the issue in deciding 
whether to convene a formal hearing (cf 
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Hira’s case supra para [26]). The 
complaint was appropriate and made by 
a responsible body. The substance of 
the complaint, though relevant, was not 
the only consideration and was not a 
matter he had to dispose of: it fell within 
the province of the BMCC. In coming to 
his decision he did not consider whether 
the issues raised in the complaint could 
be resolved without a formal hearing; 
whether the applicant and Radio 786 
were able to present evidence at a 
formal hearing; and whether the parties 
had specifically requested a hearing. His 
error was material and led to an injustice 
and disregard of the applicant’s rights (cf 
by way of analogy S v Fazzie and 
Others 1964 (4) SA 673 (A) at 684A-B).’ 

 
See Minister of Safety and Security & 
another v Nombungu & others 2004 
(4) SA 392 (T) (see the discussion under 
‘Section 3’ above) for an example of an 
error of law. The National Commissioner 
of the SAPS purported to demote the 
first to fifth applicants in terms of various 
pieces of legislation. None of the pieces 
of legislation upon which he relied gave 
him the power to demote police officers 
(see paras 39—46). 
 
Section 6(2)(e)(iii) – Irrelevant 
considerations taken into 
account/relevant considerations not 
considered 
 
In Visser v Minister of Justice and 
Constitutional Affairs & others 2004 
(5) SA 183 (T) the applicant challenged 
the appointment by the first respondent 
of the fourth respondent as Sheriff of 
Newcastle. An Advisory Committee had 
assessed a variety of applicants – nine 
in total. The Committee ranked the 
applicant first and the fourth respondent 
eighth. The Board of Sheriffs then 
ranked the fourth respondent first and 
the applicant second out of four 
applicants (it is not clear from the 
judgment what became of the other four 

applicants). The Board of Sheriffs 
acknowledged that the fourth 
respondent was not the most qualified 
applicant for the job but recommended 
his appointment on the basis that there 
should be a more representative 
selection of Sheriffs. 
 
In setting aside the appointment, the 
court said the following (at 188A—C): 
 

‘There could not have been a proper 
consideration of the recommendation of 
the Advisory Committee, vis-à-vis that 
of the Board for Sheriffs. If so, the 
recommendation of the Committee in 
the mind of first respondent should have 
been accorded much more weight. Its 
composition (see above) denotes it not 
only as a responsible knowledgeable 
body but one which is widely 
representative of all interests of the 
community in the appointment. The 
Board for Sheriffs was represented on 
the committee which had the benefit of 
interviews with all the applicants and 
came to a unanimous decision. In 
contrast, the minutes of the Board (p 
139) provide no reasons for the Board’s 
preference and as a matter of fact, 
demonstrate a measure of vagueness 
as far as grounds for preference are 
concerned.’ 

 
The court did not refer to the AJA. 
There is no clear reason for this as it 
appears from the judgment (although 
this is not explicitly dealt with) that the 
cause of action arose after 30 
November 2000. 
 
The facts of South African Jewish 
Board of Deputies v Sutherland NO & 
others 2004 (4) SA 368 (W) have been 
discussed under ‘Section 1’ and 
‘Section 6(2)(d)’ above (see also the 
discussion under ‘Section 3’ above and 
‘Section 8’ below). The decision that 
was subject to review in this case was 
the decision of the first respondent not 
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to convene a formal hearing to consider 
the applicant’s complaint against the 
second respondent (Radio 786). As has 
been discussed above, the first 
respondent refused to convene a 
hearing because of a particular 
interpretation which he placed on the 
judgment of the Constitutional Court in 
Islamic Unity Convention v 
Independent Broadcasting Authority 
& others (supra). One of the grounds 
upon which the applicant sought to 
review the decision was the factors that 
the first respondent considered when 
deciding whether to convene a formal 
hearing. The applicants argued that the 
first respondent failed to consider the 
relevant factors. 
 
The decision whether to convene a 
formal hearing was taken in terms of 
clause 1.16 of the Code of Conduct for 
Broadcasting Services. The court said 
the following about that clause (para 30):  
 

‘Clause 1.16 required the first 
respondent to determine whether the 
complaint merited a formal hearing. The 
purpose of the power is to determine 
whether the seriousness of the 
allegations and the complexity of the 
issues that arise and, in particular, the 
dictates of procedural fairness, require a 
formal hearing to be convened. While 
the substance of the complaint is not 
irrelevant it is not the only factor to 
consider when the power conferred by 
clause 1.16 is exercised. Where the 
complaint is not frivolous or vexatious as 
envisaged by para 1.6 a request for a 
formal hearing may not be refused 
simply on the basis that the complaint 
has no substance. Additional factors, 
such as the seriousness of the 
complaint, the nature of the issues 
raised and complexity of the legal and 
factual issues, the question whether the 
parties are willing and able to present 
evidence and whether the complainant 

requested a formal hearing, should be 
considered in the exercise of this 
power.’ 

 
The court held that the only factor which 
the first respondent took into account 
when deciding whether the matter 
required a formal hearing was whether 
the complaint had any merit. The court 
rejected this approach as follows (ibid):  
 

‘The first respondent did not have 
regard to any of these factors. Instead, 
he first decided that there was no 
“merit” in the complaint, on an incorrect 
understanding of the Constitutional 
Court’s judgment, and then concluded 
that there was no sound reason for 
holding a formal hearing. The first 
respondent erred by assuming that the 
substance or “merits” of the complaint is 
the only factor to be taken into account 
in the exercise of the discretion whether 
to convene a formal hearing. A ruling on 
this basis cannot be justified (cf Bel 
Porto School Governing Body v 
Premier Western Cape (supra at paras 
[163]-[166])).’ 

 
Stanfield v Minister of Correctional 
Services & others 2004 (4) SA 43 (C) 
was noted in the newsletter covering 
September 2003 to March 2004 under 
the citation [2003] 4 All SA 282 (C); 
2003 (12) BCLR 1384. 
 
Section 6(2)(f)(ii) – Rational 
decisions 
 
Trinity Broadcasting, Ciskei v 
Independent Communications 
Authority of SA 2004 (3) SA 346 
(SCA) was noted in the newsletter 
covering September 2003 to March 
2004 under the citation [2003] 4 All SA 
589; [2003] JOL 12127. 
 
Stanfield v Minister of Correctional 
Services & others [2003] 4 All SA 282 
(C); 2003 (12) BCLR 1384 which was 
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noted in the newsletter covering 
September 2003 – March 2004 was 
reported in 2004 (4) SA 43 (C). 
 
Section 6(3) – Failure to take a decision 
 
Noupoort Christian Care Centre v 
Minister of the National Department of 
Social Development & another [2004] 
3 All SA 475 (T) (see the discussion 
under ‘Section 1’ above) concerned an 
application for permanent registration as 
an alcohol and drug dependency 
treatment facility. The simplified facts are 
as follows: Noupoort Christian Care 
Centre (the Centre) had been operating 
as an alcohol and drug treatment facility 
since 1991. In 1993, the Prevention and 
Treatment of Drugs Dependency Act 20 
of 1992 (the Act) came into operation 
and required centres such as the Centre 
to be registered in order to carry out their 
functions. Before 1993 the Centre had 
applied for registration in terms of the 
predecessor Act and between 1993 and 
2000 the Centre was given various 
indications that its application was being 
considered. In 2001 the Centre made 
another application.  
 
Around the same time, there had been 
various media reports about the 
conditions at the Centre and the manner 
in which the Centre was run. Allegations 
of abuse of the human rights of the 
patients had been made. Various 
delegations were sent to the Centre over 
a period of time to investigate the 
conditions. Ultimately, a delegation 
recommended to the Director-General 
(the second respondent) that a 
permanent licence be granted. However, 
fresh media reports about the conditions 
at the Centre had surfaced and instead 
of granting the permanent licence, the 
second respondent indicated that he was 
not satisfied that the Centre satisfied the 
requirements for permanent registration. 

Another temporary licence was issued 
pending a further Commission of 
Inquiry. The applicant argued that the 
failure of the second respondent to 
determine the question of the 
permanent licence was unlawful and 
unreasonable. It sought an order 
directing the second respondent to 
register the applicant in terms of s 9 of 
the Act. 
 
The court set out to consider whether 
the second respondent had unlawfully 
failed to take a decision he ought to 
have taken. It began its discussion as 
follows (para 28): 
 

‘Although PAJA makes explicit provision 
for instances where failures to take an 
administrative decision occur, the 
principle involved is not foreign to our 
case law. In Cane Furniture Workers’ 
Union v McGregor NO 1930 TPD 682 
at 685—686 it was stated that: 

 
“I think therefore that it follows from 
these decisions that where a statute 
requires an official to give a decision 
within a reasonable time, and he 
fails to do so, the Court will order 
him to carry out his duties, even 
though there has been no direct 
refusal on his part to do so.”’ 

 
The court continued (paras 30—31):  
 

‘[I]t sometimes may be difficult to 
determine whether a duty to take action 
exists. This is so, because a statute 
may often grant a power to an official, 
but it is uncertain whether the provision 
in question also imposes a duty to act. 
That particular question does not arise 
in the present case; from the wording of 
section 9(3) [of the Act] it is evident that 
the Director-General must take a 
decision with regard to the application, 
on such conditions as he may deem fit. 
 
The question for decision is whether 
there has been a failure to take a 
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decision. Taking into consideration the 
definition of “decision” in section 1 of 
PAJA, read with the definition of “failure”, 
and the contents of section 6(3)(a), it is 
evident that a “failure” may include a 
refusal to take a decision, but is not 
necessarily restricted to an explicit or 
positive refusal. In appropriate 
circumstances an unreasonable delay in 
taking a decision may constitute a failure 
to take a decision. Whether an 
unreasonable delay occurred will depend 
on the facts of each case.’ 

 
On the facts the court found that four 
separate investigations into the Centre 
had been carried out and that no further 
information would be likely to be 
forthcoming which would cast more light 
on the conditions at the Centre so as to 
enable the second respondent to reach a 
decision. The court therefore upheld the 
applicant’s claim. 
 
Section 6(2)(i) – Unconstitutional or 
otherwise unlawful administrative action  
 
In Du Plooy v Minister of Correctional 
Services & others [2004] 3 All SA 613 
(T) the applicant successfully sought the 
setting aside of the refusal of the 
relevant parole board to grant him 
medical parole. The applicant was 
terminally ill, suffering from leukaemia. 
He had been convicted of armed robbery 
in 2003 and was serving a 15-year gaol 
sentence. His state of health was rapidly 
declining and various medical 
practitioners recommended that he be 
released on medical parole. These 
recommendations were not followed. 
 
It is not clear from the judgment which 
specific aspect of the right to lawful, 
reasonable and procedurally fair 
administrative action was deemed to 
have been infringed (the judgment was 
written under extreme time constraints). 
The cause of action could presumably 

have fallen under s 6(2)(i) of the AJA, 
as is clear from the following (paras 
28—29): 
 

‘The respondents also violated the 
applicant’s right to just administrative 
action by disregarding the provisions of 
section 33(1) and (2) of the Constitution 
read with the provisions of the 
Promotion of Administrative Justice Act 
3 of 2000 and also his right of access to 
information by disregarding the 
provisions of section 32(1)(a) and (b) of 
the Constitution read with the pertinent 
provisions of the Promotion of Access 
to Information Act 2 of 2000. 
 
The applicant is critically ill. He is dying. 
Imprisonment is too onerous for him by 
reason of his rapidly deteriorating state 
of health to continue remaining in jail 
and to be treated at a prison hospital. 
What he is in need of is humanness, 
empathy and compassion. These are 
values inherently embodies in Ubuntu. 
When these values are weighed against 
the applicant’s continued imprisonment, 
then, in my view, his continued 
incarceration violates his human dignity 
and security, and the very punishment 
itself becomes cruel, inhuman and 
degrading.’ (Footnote omitted.) 

 
 
SECTION 7 – PROCEDURE FOR 
JUDICIAL REVIEW 
 
Section 7(1) – Time periods 
 
Sasol Oil (Pty) Ltd & another v 
Metcalfe NO 2004 (5) SA 161 (W) (see 
the discussion under ‘Section 1’ above) 
concerned an application by the second 
applicant to open a petrol station and 
convenience store. The application was 
sought in terms of s 22 of the 
Environment Conservation Act 73 of 
1989 (the Conservation Act). In terms of 
s 36(2) of the Conservation Act, 
reasons may be sought within 30 days 
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of a decision of an administrative nature 
being made against an applicant and 
review of such a decision after a further 
30 days. The respondent argued that the 
applicants had sought the review of the 
decision after the time prescribed by the 
Conservation Act had expired. The time 
period prescribed by the AJA is 180 
days. 
 
The court began by pointing out that  
 

‘in the interpretation of ordinary statutes, 
to the extent that there is an 
inconsistency between earlier and 
subsequent legislation, the provisions of 
subsequent legislation will ordinarily 
prevail’ (para 7).  

 
Counsel for the respondent argued that 
the maxim generalia specialibus non 
derogant applied: the argument being 
that the AJA is a piece of general 
legislation which cannot derogate from 
the provisions of an Act (the 
Conservation Act) which deals 
specifically with environmental matters 
(ibid). In response, the court said the 
following (ibid): 
 

‘In my view, PAJA cannot be regarded 
as ordinary legislation. The preamble to 
PAJA refers to the fact that ss 33(1) and 
(2) of the Constitution of the Republic of 
South Africa Act 108 of 1996 provide 
that everyone has the right to 
administrative action that is “lawful, 
reasonable and procedurally fair and that 
everyone whose rights have been 
adversely affected by administrative 
action has the right to be given reasons”. 
The preamble also refers to s 33(3) of 
the Constitution, which requires national 
legislation to be enacted to give effect to 
those rights and to provide for review of 
administrative action by a Court, or, 
where appropriate, an independent and 
impartial tribunal, and imposes a duty on 
the State to give effect to those rights 
and to promote an efficient 

administration. PAJA then proceeds to 
enact provisions designed to give effect 
to those rights in respect of 
administrative action.  
 
The purpose of PAJA is plainly to give 
effect to the rights, constitutionally 
enshrined in the Bill of Rights of the 
Constitution, to just administrative 
action. It is constitutional legislation. It is 
triumphal legislation. It is widely 
recognised that the Bill of Rights was 
incorporated in our Constitution with the 
unanimous approval of all political 
parties represented in Parliament 
because we, the citizenry, believed that 
there were potent lessons to be learnt 
not only from our apartheid past but 
also from the experience of other 
countries around the world, especially in 
the past century. . . We were resolved, 
almost unanimously, that never again 
must such injustices as had been 
experienced under apartheid and in 
other parts of the world prevail in our 
own country. Over the past 100 years, 
most of the terrible suffering which 
humankind has actually experienced, 
whether it arose from war, genocide, 
religious persecution, racial 
classification, racial segregation, forced 
removals, arrest under the pass laws, 
detention without trial, confiscation of 
property, denial of access to health, or 
the application of fatally flawed 
economic policies, derives from the 
exercise of administrative power. The 
limitation of administrative power, 
according to law reflecting 
internationally respected human rights, 
lies at the heart of a modern 
constitutional democracy.  
 
PAJA is not general legislation in the 
sense that it is some generally useful 
tool. It is, rather, “universal” legislation: 
it confers rights upon all who live in 
South Africa insofar as their dealings 
with organs of State are concerned. To 
the extent that earlier legislation is 
inconsistent with PAJA, PAJA must 
prevail. Section 7(1) of PAJA very 
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sensibly provides that reasonableness is 
the primary yardstick in determining 
whether a review application has been 
timeously brought. Reasonableness 
always depends on the facts of each 
particular case. Lesser time periods than 
the maximum of 180 days allowed in 
terms of s 7(1) of PAJA which may be 
provided in earlier legislation, may be 
indicators of reasonableness within 
certain contexts, but they can never be 
determinative of the issue. In this 
particular case, the first applicant 
became aware of the respondent’s 
decision on 5 May 2003. The application 
for review was issued on 31 July 2003, 
less than three months after the 
respondent’s decision. This particular 
matter is complex. There is much that is 
at stake. The legal principles with which 
the parties have had to grapple are, in 
many respects, new and rapidly 
evolving. The applicants clearly needed 
to consider their position carefully. I do 
not think it can be said that the 
applicants came to Court after 
unreasonable delay. Furthermore, the 
provisions of the ECA are obviously 
dated. They are of an era, or in the 
broad sense of the term, a regime in 
which reasons for administrative action 
seemed less important than they do in 
our new constitutional order. It seems to 
me that it would be quite inappropriate to 
hold the applicants to the provisions of 
s 36 of the ECA.’ 

 
In Scenematic Fourteen (Pty) Ltd v 
Minister of Environmental Affairs and 
Tourism and Another 2004 (4) BCLR 
430 (C) (see the discussion under 
‘Section 6(2)(a)(ii)’ above for a 
discussion of the facts) the applicant 
sought the review of the second 
respondent’s decision not to allocate 
certain fishing rights to it. One of the 
arguments of the respondents was that 
the applicant had taken longer than the 
allowed 180 days to approach the court, 
as provided by s 7(1) of the AJA. 
 

The internal appeal by the applicant 
against the decision was dismissed on 
12 August 2002. The letter notifying the 
applicant of its failure arrived only on 26 
September 2002. However, an email 
purportedly informing all applicants of 
the decisions in their appeals was sent 
out on 20 August 2002. The applicant 
argued that the 180-day period began 
on 26 September, when the letter was 
received. The respondents argued that 
the period began on 20 August, when 
the email was received. 
 
The court began by considering the 
correct legal position in determining 
when an internal appeal concludes (at 
434G—435C): 
 

‘The word “conclude” in section 7(1) [of 
the AJA] is not defined in the Marine Act 
and no reason was put up by either side 
why it should not be given its normal 
and ordinary meaning.  
 
It was contended by applicant that the 
ministerial appeal concluded, not when 
he decided the appeal, but when 
applicant was notified of this refusal. 
(See Clan Transport Co (Pvt) Ltd and 
Others v Road Services Board and 
Others 1956 (4) SA 26 (SR) at 28H–
29C and Leyds NO v Simon 1964 (1) 
SA 377 (T) at 383C.)  
The correctness of this principle was 
not seriously challenged by 
respondents and, and in my view, 
correctly so. The common-law position 
has always been that an applicant in 
review proceedings is required to bring 
such proceedings within a reasonable 
period of time and that this period is 
determined either by the statute 
concerned or by the court in the 
exercise of its discretion having regard 
to all of the facts of the matter. . . 
 
This is bolstered by the provisions of 
section 9 of PAJA which allows the 
court to extend this 180-day period 
referred to in section 7(1) “. . . where 
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the interests of justice so require.” (See 
section 9(2) of PAJA.)’ 

 
The court then went on to assess the 
email and found that it did not contain 
sufficient details to inform the applicant 
that its appeal had been unsuccessful. 
Therefore, the period of time in which to 
approach the court for relief began on 26 
September. The court held that even if it 
was wrong in its assessment of s 7(1), it 
would exercise its discretion in terms of 
s 9(2) of the AJA to allow the matter to 
proceed (at 436G—H). 
 
Section 7(2) – Exhaustion of internal 
remedies 
 
Kemp NO and others v Van Wyk and 
others [2004] 2 All SA 286 (T); [2004] 
JOL 12621 (see the discussion under 
‘Section 5’ above) concerned the review 
of a decision refusing permission to the 
applicants to import sable from 
Zimbabwe to South Africa. Of relevance 
to the present discussion is the fact that 
the applicants received a letter from the 
first respondent explaining the reasons 
for the refusal of the application 
whereupon the applicants approached 
the court seeking the setting aside of this 
decision. The applicants did not seek to 
utilise the available internal remedies. 
The third respondent, the Meat Industry 
Forum of South Africa, was not originally 
a party to the application but, having 
heard of it, applied unopposed to be 
joined. The third respondent argued that 
the applicants had failed to avail 
themselves of available internal 
remedies and, as such, the matter was 
not ripe for adjudication before the court. 
The first and second respondents had 
reached an agreement with the 
applicants to the effect that the matter 
was properly before the court. 
 

In rejecting the argument of the third 
respondent Hartzenberg J said the 
following (para 37): 

 
‘Mr Epstein on behalf of the third 
respondent has argued that the 
application must be dismissed because 
the applicants failed to exhaust their 
remedies in terms of section 7(2) of 
PAJA. In my view there are exceptional 
circumstances in terms of section 
7(2)(c) ie the agreement between the 
applicants and the first and second 
respondents, who are directly involved 
and who want the court to consider the 
matter; the fact that there is some 
urgency in the matter and that the 
court’s finding may give direction to the 
parties and the fact that the third 
respondent, although directly interested 
in the outcome of the matter, was not 
directly involved at the time when the 
administrative action was taken.’ 

 
 
SECTION 8 - REMEDIES 
 
In South African Jewish Board of 
Deputies v Sutherland NO & others 
2004 (4) SA 368 (W) (see the 
discussions under ‘Section 1’, ‘Section 
3’, ‘Section 6(2)(d)’ and ‘Section 
6(2)(e)(iii)’ above) the court set aside 
the decision of the first respondent to 
refuse to convene a formal hearing to 
consider a broadcasting complaint. As a 
remedy the applicant had sought an 
order directing the first respondent to 
convene a formal hearing. 
 
The court then said the following about 
the validity of substituting the decision 
of the administrator with the decision of 
the court (paras 35—38):  
 

‘Generally, a review Court, when setting 
aside a decision of an administrative 
authority, will not substitute its own 
decision for that of the administrative 
authority, unless exceptional 
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circumstances exist. In Masamba v 
Chairperson, Western Cape Regional 
Committee, Immigrants Selection 
Board and Others 2001 (12) BCLR 
1239 (C) at 1259E it was said that  

  
“(t)he purpose of judicial review is to 
scrutinise the lawfulness of 
administrative action in order to 
ensure that the limits to the exercise 
of public power are not transgressed, 
not to give the courts the power to 
perform the relevant administrative 
function themselves. As a general 
principle, therefore, a review court, 
when setting aside a decision of an 
administrative authority, will not 
substitute its own decision for that of 
the administrative authority, but will 
refer the matter back to the authority 
for a fresh decision. To do otherwise 
would be contrary to the doctrine of 
separation of powers in terms of 
which the legislative authority of the 
State administration is vested in the 
Legislature, the executive authority in 
the Executive, and the judicial 
authority in the courts. The 
Constitutional Court has held that 
both the interim and the final 
Constitutions provide for such a 
separation of powers and that this 
separation must be vigilantly upheld, 
‘otherwise the role of the courts as 
an independent arbiter of issues 
involving the division of powers 
between the various spheres of 
government, and the legality of 
legislative and executive action 
measured against the Bill of Rights 
and other provisions of the 
Constitution, will be undermined’ (per 
Chaskalson P in South African 
Association of Personal Injury 
Lawyers v Heath and Others 2001 
(1) SA 883 (CC) at para [26]). . . .”   
 

(And see Ruyobeza and Another v 
Minister of Home Affairs and Others 
2003 (5) SA 51 (C) at 63G-J.)  

 

Whether there are exceptional 
circumstances justifying a court in 
substituting its own decision for that of 
the relevant administrative organ, is “in 
essence . . . a question of fairness to 
both sides” (Livestock and Meat 
Industries Control Board v Garda 
1961 (1) SA 342 (A) at 349G; Erf One 
Six Seven Orchards CC v Greater 
Johannesburg Metropolitan Council 
(Johannesburg Administration) and 
Another 1999 (1) SA 104 (SCA) at 
109C-G; Masamba v Chairperson, 
Western Cape Regional Committee, 
Immigrants Selection Board (supra) 
at 1259H).  

 
Section 8(1) of PAJA empowers a court 
to grant in terms of s 6(1) any order that 
is just and equitable including orders:  

   
“(c) setting aside the 
administrative action and -  

(i) remitting the matter for 
reconsideration by the 
administrator, with or without 
directions; or  
(ii) in exceptional cases -  

(aa) substituting or 
varying the administrative 
action or correcting a defect 
resulting from the 
administrative action; or  
(bb) directing the 
administrator or any other 
party to the proceedings to 
pay compensation;. . . .” 

 
In University of the Western Cape 
and Others v Member of Executive 
Committee for Health and Social 
Services and Others 1998 (3) SA 124 
(C) at 131D-J Hlophe J summarised the 
guidelines concerning substitution:  

  
“Where the end result is in any 
event a foregone conclusion and it 
would merely be a waste of time to 
order the tribunal or functionary to 
reconsider the matter, the Courts 
have not hesitated to substitute their 
own decision for that of the 
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functionary. . . . The Courts have 
also not hesitated to substitute their 
own decision for that of a functionary 
where further delay would cause 
unjustifiable prejudice to the 
applicant. . . . Our Courts have 
further recognised that they will 
substitute a decision of a functionary 
where the functionary or tribunal has 
exhibited bias or incompetence to 
such a degree that it would be unfair 
to require the applicant to submit to 
the same jurisdiction again. . . . It 
would also seem that our Courts are 
willing to interfere, thereby 
substituting their own decision for 
that of a functionary, where the Court 
is in as good a position to make the 
decision itself. Of course the mere 
fact that a Court considers itself as 
qualified to take the decision as the 
administrator does not per se justify 
usurping the administrator’s powers 
of functions. In some cases, 
however, fairness to the applicant 
may demand that the Court should 
take such a view.”  
 

In Minister of Environmental Affairs 
and Tourism and Others v Phambili 
Fisheries (Pty) Ltd; Minister of 
Environmental Affairs and Tourism 
and Others v Bato Star Fishing (Pty) 
Ltd 2003 (6) SA 407 (SCA) Schutz JA 
said at 432 (para [53]) that  

 
“(j)udicial deference is particularly 
appropriate where the subject-matter 
of an administrative action is very 
technical or of a kind in which a 
Court has no particular proficiency”. 

  
This is not such a case. He said at 
431G-H (para [50]) that  

 
“judicial deference does not imply 
judicial timidity or an unreadiness to 
perform the judicial function. It simply 
manifests the recognition that the law 
itself places certain administrative 
actions in the hands of the Executive, 
not the Judiciary.”  

 
This is a case where substitution of the 
order is fair and, consequently, justified. 
The first respondent has already 
expressed his views on the broadcast 
and its substance or “merits”. It is 
undesirable that he be called upon to 
do so again and it would be unfair to all 
involved to require him to do just that. In 
view of my remarks, the outcome is a 
foregone conclusion. Any further delay, 
given that the complaint was filed in 
1998, would deprive the applicant of its 
right to have the “formal hearing” it is 
entitled to. The first and third 
respondents do not oppose the 
application and, in fact, the third 
respondent has in its letter of 14 
October 2002 referred the matter to the 
BMCC to decide whether or not an oral 
hearing should be held because it 
regarded the BMCC as “better placed to 
decide on this matter”. This decision is, 
as their letter continues,  

 
“further informed by the fact that the 
complaint is not a clear cut matter 
and requires that a body of the 
BMCC stature fully consider the 
legal arguments particularly in the 
light of the Constitution being 
central to the determination of this 
complaint”. 

  
Of course, all of this came to naught 
and the “formal hearing” was never 
held. But it should have been.’ 

 
Nontembiso Norah Kate v The 
Member of the Executive Council for 
the Department of Welfare, Eastern 
Cape (SECLD 1907/03, unreported) 
concerned the question of the correct 
interpretation of the decision of the 
Supreme Court of Appeal in Jayiya v 
MEC for Welfare, Eastern Cape 
Provincial Government & another 
2004 (2) SA 611 (SCA); [2003] 2 All SA 
223. The applicant had applied for a 
social grant and was only granted her 
application three years later. She 
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successfully claimed back-pay form the 
Department of Welfare but was not paid 
the full amount due to her. She therefore 
instituted the present action to claim the 
outstanding money owed to her. 
 
The court was concerned with whether 
Jayiya is authority for the following 
propositions (para 20): 

a) Individual state officials may not 
be sued in review proceedings for 
alleged wrongful administrative 
acts. 

b) ‘Appropriate relief under s 38 of 
the Constitution is excluded by 
the provisions of PAJA.’ 

c) Back-pay may not be ordered as 
compensation in terms of s 8 of 
PAJA. 

 
The court began its discussion as follows 
(para 16): 
 

‘All courts, including the High Court, are 
enjoined by the Constitution to uphold 
the rights of all, to ensure compliance 
with constitutional values, and to do so 
by granting ‘appropriate relief’, ‘just and 
equitable orders’, and by developing the 
common law ‘taking into account the 
interests of justice’. In a new 
constitutional democracy such as ours 
that means that courts have to devise 
means of protecting and enforcing 
fundamental rights that were not 
recognized under the common law. In 
doing so the courts have to keep in mind 
not only that the new executive and 
administration carries a greater burden 
than the old to provide for these rights, 
but that they have had to do this in the 
context of unifying separate structures of 
administration, at least in this province, 
as far as the administration of 
fundamental social rights were 
concerned. The courts, in fashioning 
new remedies and in the enforcement of 
those remedies, must thus take account 
of the practical difficulties experienced 
by the new administration, and must also 

be extremely wary not to move into 
areas that, by virtue of the constitutional 
separation of powers, fall outside their 
domain. But it should be clear that 
these difficulties may not serve as an 
excuse for failing to fashion and enforce 
new remedies simply because they did 
not exist under the common law. In 
these situations the judge who fails to 
examine the existing law with a view to 
ensuring the effective realisation of 
constitutional rights and values that 
were not recognised before is not, as is 
often presumed by proponents of this 
course, merely neutrally and objectively 
applying the law. That will only ever be 
true if the existing common law 
proceeds from a fair and equal 
baseline, an assumption that will not 
often be open to the present judiciary in 
South Africa in cases such as the 
present, given our unequal past. More 
often than not such a supine approach 
will effectively result in a choice for the 
retention of an unequal and unjust 
status quo.’ (Footnotes omitted.) 

 
One of the possible readings of Jayiya 
is that (para 19)  
 

‘no one other than the political head of 
a government department may be cited 
as a party to proceedings against the 
state’.  

 
In the course of rejecting this 
interpretation Froneman J said the 
following (ibid):  
 

‘the provisions of PAJA [do not] 
envisage that only the “administrator” as 
defined in that statute may be sued as a 
party to the proceedings.’  

 
As authority for this proposition, the 
court referred to s 8(1)(c)(ii)(bb) of the 
AJA which says that an ‘administrator or 
any other party’ may be ordered to pay 
compensation as a remedy (emphasis 
added). 
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The court then continued as follows 
(para 20): 
 

‘The further comments [in Jayiya], that 
‘constitutional damages’ may only be 
awarded where no statutory or common-
law remedies exist and that back-pay 
and interest cannot be claimed under 
PAJA, are also in my respectful view not 
straightforwardly obvious. Sections 8(1) 
and (2) of PAJA provide that the court 
may grant any order that is just and 
equitable including, in the case of judicial 
review under section 6(1), directing the 
administrator or any other party to the 
proceedings to pay compensation in 
exceptional circumstances. On the face 
of it the wording of PAJA does not 
preclude judicial review under the 
general rule of law principle of legality, 
nor does it preclude appropriate 
constitutional relief under such a claim. 
The remedies available under PAJA too 
are couched in wide, open-ended and 
permissive terms. The fact that disregard 
of public statutory responsibilities may 
have become commonplace in this 
province does not necessarily mean that 
it can no longer constitute exceptional 
circumstances for the purposes of s 
8(1)(c)(ii)(bb) of PAJA.’ (Footnotes 
omitted.) 

 
The court turned to the following overall 
assessment of the Jayiya decision 
(paras 25—26): 
 

‘In formal terms I would then consider 
the decision to have been given per 
incuriam in so far as it sought to hold 
that only the nominal respondent 
referred to in s.2 of the State Liability Act 
may be cited in proceedings against the 
state where administrative acts of state 
functionaries are challenged in court; 
[and] to have been obiter as far as the 
comments on the relief sought in the 
form of back pay and interest are 
concerned . . . In substantive terms the 
effect of a reading of the judgment in 
Jayiya in the strict terms set out . . . 
above has consequences that in real 

terms would mean that persons in the 
position of the present applicant and of 
Mrs Jayiya would be deprived of the 
protection of the rule of law and the 
Constitution. . . 
 
The present case shows that Jayiya is 
being interpreted in this unacceptable 
manner. . . As stated earlier, in the 
opposing affidavit filed on behalf of the 
respondent the claim is made that back 
pay and interest is not payable under 
PAJA, no doubt because a comment to 
this effect has been made in Jayiya. 
And it requires little imagination that if I 
make an order of payment and there is 
non-compliance with the order reliance 
will be placed on Jayiya if the applicant 
seeks to enforce the judgment through 
court procedures. I recognize that the 
latter issue is not presently a live one 
before me, but the fact that the 
respondent has already placed reliance 
on what, in my respectful view, is an 
unfortunate and wrong reading of 
Jayiya in an attempt to excuse the 
flagrant disregard of the applicant’s 
fundamental constitutional rights, does 
not fill one with confidence that Jayiya 
will not later again be used as an 
excuse not to comply with court orders. 
The issue is of such fundamental 
importance that I considered it 
necessary to deal with it in this 
judgment: to make it clear that, in my 
respectful view, the judgment in Jayiya 
may not be used to excuse non-
compliance with court orders.’ 
(Footnotes omitted.) 

 
Another issue in this case was the 
question of appropriate remedy 
generally. The court characterised the 
arguments of the respondent as follows 
(para 29): 
 

‘[Counsel for the respondent] submitted 
that the relief sought by the applicant in 
the form of judicial review of (1) the 
delay in processing the application for a 
social grant; (2) the failure to initially 
make full payment; (3) the failure to 
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inform applicant of short payment and 
her rights in regard thereto; and (4) the 
continuing failure to pay the outstanding 
amount due to the applicant, was not 
competent and was in any event not 
essential to applicant’s real claims for 
back pay and interest. The judicial 
review relief served merely as a cloak to 
justify bringing the claim in the High 
Court, and not in the Magistrates’ Court.’ 

 
The court rejected this as follows (para 
30):  
 

‘Even in this form the defences do not 
gain in substance. Judicial review of 
administrative action is normally 
associated with the setting aside of 
unlawful administrative action, but to 
argue that because of this there can be 
no sense in reviewing past events which 
cannot be “set aside” in practical terms is 
to conflate the process of what has 
become known as review, with the 
remedies that may follow upon judicial 
scrutiny of a decision which turns out to 
be unlawful. It is true that a judge cannot 
“set aside” the fact that for three years 
the respondent’s officials did nothing to 
deal with the applicant’s application for a 
social grant, but that does not deprive 
the courts of the competence to find that 
conduct unlawful, and, in consequence 
of that finding, to order some form of 
remedial relief. The same reasoning 
applies to each of the applicant’s claims 
for judicial review. 
 
The respondent has offered no lawful 
justification for any of the conduct sought 
to be reviewed by the applicant. The 
conduct is clearly unlawful. That unlawful 
conduct continued over a period from 
April 1996 and still continues to the 
extent that the applicant has still not 
received the monetary equivalent of 
what she would have received had her 
application been dealt with properly. In 
my view it matters little that at various 
stages over this period the interim 
Constitution, the final Constitution alone, 
and now the Constitution and PAJA 

together, regulated the legal position. 
They all in one form or another 
guaranteed the applicant the 
fundamental right to lawful 
administrative action. This she has 
been consistently deprived of in a 
shameful manner. She is in my view 
constitutionally entitled to a proper 
redress of the continuing wrong done to 
her. All the legal instruments referred to 
above provide for the granting of just 
and equitable relief, unencumbered by 
the possible technical niceties of relief 
under common law review, a system 
not premised on a constitutionally 
entrenched fundamental right to lawful 
administrative action.’ 

 
 
Bato Star Fishing (Pty) Ltd v Minister 
of Environmental Affairs and 
Tourism and Others 
 
The landmark decision of the 
Constitutional Court in Bato Star 
Fishing (Pty) Ltd v Minister of 
Environmental Affairs and Tourism 
and Others (CCT 27/03, 12 March 
2004, unreported) has now been 
reported in 2004 (4) SA 490 (CC); 2004 
(7) BCLR 687. 
 
 

 
 
Deference: appeals vs reviews 
 
Foodcorp (Pty) Ltd v Deputy Director 
General, Department of 
Environmental Affairs and Tourism: 
Branch Marine and Coastal 
Management and Others 2004 (5) 
BCLR 487 (C); 2004 (5) SA 91 
concerned an application to set aside 
the decision of the first respondent  
 

MISCELLANEOUS 
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‘in terms of which the separate fishing 
quota allocated for pilchards and 
anchovy was replaced by a single 
percentage quota for both’ (para 1). 

 
Prior to the decision of the first 
respondent, the total allowable catch 
(TAC) for pilchards and anchovies were 
calculated and established separately. 
Taking into account the views of experts, 
the first respondent determined that it 
would be preferable for the conservation 
of marine resources to ascertain the 
TAC of both varieties of fish in terms of 
one formula providing one quota. In 
dismissing the application, the court 
made the following remarks of relevance 
to the standard of review (paras 58—64): 

 
‘The common-law grounds raised by the 
applicant include the traditional ones of 
arbitrariness and unreasonableness 
(irrationality) of the decision in question, 
failure of the first respondent to apply his 
mind properly to the relevant facts and 
circumstances and ultra vires conduct in 
making his decision. The statutory 
grounds relate to section 33(1) of the 
Constitution, in that the decision 
constituted administrative action that 
was not “lawful, reasonable and 
procedurally fair”. They also relate to 
certain provisions of section 6(2) of 
PAJA (paragraph 38 above) on the basis 
that the decision was arbitrary, grossly 
unreasonable and procedurally unfair, 
while the first respondent, as decision-
maker, acted without authority and 
beyond his powers in making the 
decision and determining the final 
allocations.  
 
These are serious allegations to make 
against any decision-maker burdened 
with the responsibility of implementing 
the policy-laden and polycentric 
objectives and principles of the Act 
(paragraph 15 above). If they should be 
correct, the decision would have to be 
overturned and the decision-maker 
would probably be held incompetent to 

exercise the duties and functions 
adhering to his office. By the same 
token such allegations should not be 
made unless they are based on proper 
and justifiable grounds. It is obvious that 
this Court, in reviewing the decision and 
the conduct of the decision-maker must 
take careful, and indeed meticulous, 
cognisance of all the relevant facts and 
circumstances in the context of the 
applicable legal principles and statutory 
provisions.  
 
[Counsel for the applicant] quite 
correctly conceded (paragraph 41 
above) that our courts are reluctant to 
become involved in issues of policy, 
particularly when such policy relates to 
the development and implementation of 
a highly technical and complex system. 
In Bel Porto School Governing Body 
and Others v Premier, Western Cape 
and Another 2002 (3) SA 265 (CC) at 
292 (paragraph 87) Chaskalson CJ 
stated this approach even more widely 
when he said: 

 
“The role of the Courts has always 
been to ensure that the 
administrative process is conducted 
fairly and that decisions are taken in 
accordance with the law and 
consistently with the requirements 
of the controlling legislation. If these 
requirements are met, and if the 
decision is one that a reasonable 
authority could make, Courts would 
not interfere with the decision.” 
 

This dictum was quoted with approval 
by Schutz JA in a recent case 
emanating from the Supreme Court of 
Appeal, namely Minister of 
Environmental Affairs and Tourism 
and Others v Phambili Fisheries (Pty) 
Ltd and Another [2003] 2 All SA 616 
(SCA) at 631i–632b (paragraph 46). 
The learned judge of appeal proceeded 
to point out (paragraph 47 at 632b–c) 
that the decision-maker in that case had 
a wide discretion to strike a balance in 
furtherance of the objectives and 
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principles of the Act. In such capacity he 
gave effect, to a large extent, to 
government economic policies. Under 
such circumstances judicial review called 
for deference. . . Schutz JA concluded 
(at 633e paragraph 50): 

 
“Judicial deference does not imply 
judicial timidity or an unreadiness to 
perform the judicial function. It simply 
manifests the recognition that the law 
itself places certain administrative 
actions in the hands of the executive, 
not the judiciary.” 

 
The learned Judge of Appeal 
supplemented this at 634d (paragraph 
53): 

 
“Judicial deference is particularly 
appropriate where the subject matter 
of an administrative action is very 
technical or of a kind in which a court 
has no particular proficiency. We 
cannot even pretend to have the 
skills and access to knowledge that 
is available to the Chief Director. It is 
not our task to better his allocations, 
unless we should conclude that his 
decision cannot be sustained on 
rational grounds.” 
 

As in the present case, Schutz JA was 
called upon to consider allegations that 
the decision-maker had acted arbitrarily, 
capriciously or irrationally. In this regard 
the following passage from his judgment 
is, with respect, extremely appropriate 
when considering the similar allegations 
in the present case (633f–634a 
paragraph 51): 

 
“The respondents’ complaint is that 
in reaching his decision the Chief 
Director acted arbitrarily, capriciously 
or irrationally. But in pressing for 
what would be to the advantage of 
the respondents they show little 
concern for the interests of others, or 
the benefit of the public as a whole. 
This is not an approach that should 
or may be adopted by the Chief 

Director. He is obliged to have 
regard to a broad band of 
considerations and the interests of 
all that may be affected. If the Chief 
Director had indeed acted in 
accordance with the respondents’ 
prescriptions one may imagine the 
fate of a review application brought 
by the “pioneer” companies, they 
pointing to trawlers rusting by the 
quayside, the one-time crewmen 
lounging in the streets and the 
fishing nets, like the regimental 
colours, laid up in the cathedral, the 
“pioneers” in consequence 
complaining of capricious action. 
The Chief Director’s decision is 
indeed a polycentric one. And in 
deciding whether his decision is 
reviewable it should be remembered 
that even if the respondents had 
succeeded in proposing what to my 
mind would be a better solution than 
that adopted by him (they did not 
attempt to do so), it would not be 
open to me to adopt it, for the 
reason stated by Chaskalson P in 
Bel Porto above at 282F–G 
paragraph [45]: ‘The fact that there 
may be more than one rational way 
of dealing with a particular problem 
does not make the choice of one 
rather than the others an irrational 
decision. The making of such 
choices is within the domain of the 
Executive. Courts cannot interfere 
with rational decisions of the 
Executive that have been made 
lawfully, on the grounds that they 
consider that a different decision 
would have been preferable.’” 
 

Simply to suggest that the decision-
maker is “wrong”, Schutz JA opined (at 
634b paragraph 52), was the language 
of appeal and not of review. This is the 
word that is invariably used when the 
substance of the decision, and not the 
procedure by means of which it was 
made, is under attack. In this regard he 
quoted with approval from Hoexter ‘The 
Future of Judicial Review in South 



   

47

German Technical Cooperation 
 

African Administrative Law’ (2000) 117 
SALJ 484 at 485: 

 
“The important thing is that judges 
should not use the opportunity of 
scrutiny to prefer their own views as 
to the correctness of the decision, 
and thus obliterate the distinction 
between review and appeal.”’ 

 
The court then concluded with the 
following (para 65): 
 

‘When these principles are applied to the 
facts in the present matter, despite 
[counsel for the applicant’s] persuasive 
arguments to the contrary, it is clear that 
the applicant has done exactly what 
Schutz JA has said it should not do. It 
has attacked the first respondent’s 
decision because, in its view, it is wrong 
and should never have deviated from the 
previous formulae in terms of which 
pelagic fish allocations were made. It 
has suffered potential damage because 
of what it believes to be a diminution of 
the quantum of TAC for pilchard it should 
and would have received under the 
single percentage system. It has 
demonstrated little or no sensitivity to the 
interests of other participants or to the 
public at large or, for that matter, to the 
objects and principles of the Act within 
the context of the relevant policy 
framework (paragraph 15 above). It is 
difficult to escape the conclusion that the 
present application is no more than an 
appeal disguised as a review.’ 

 
 
The effect of unlawful action not set 
aside 
 
In Oudekraal Estates (Pty) Ltd v City 
of Cape Town & others [2004] 3 All SA 
1 (SCA) the predecessor in title of the 
appellant had been granted permission 
in 1957 to develop a township on land 
which it owned (and which the appellant 
still owns). In 1996 the appellant, which 
had brought the land in 1965, applied to 

the first respondent for approval of an 
engineering services plan. The first 
respondent refused to approve the plan 
on the basis that the right to develop the 
township had lapsed. Of importance in 
the matter before the Supreme Court of 
Appeal were the following: 
  
a) The decision of the original 
administrator who granted the 
development rights was ultra vires. The 
administrator had failed to consider the 
fact that on the site earmarked for 
development were various Muslim 
graves, some especially holy, and had 
he done so he would not have granted 
the development rights. 
b) Given (a), the original 
administrative act was clearly unlawful. 
The question then was whether the first 
respondent was entitled simply to 
disregard the initial unlawful act or 
whether that act was valid until declared 
invalid by a court of law. 
 
The Supreme Court of Appeal said the 
following, making it clear that the first 
respondent was not simply at liberty to 
disregard the initial administrative act, 
even though it was unlawful (para 26): 
 

‘In other words, was the Cape 
Metropolitan Council entitled to 
disregard the Administrator’s approval 
and all its consequences merely 
because it believed that they were 
invalid provided that its belief was 
correct?  In our view it was not.  Until 
the Administrator’s approval (and thus 
also the consequences of the approval) 
is set aside by a court in proceedings 
for judicial review it exists in fact and it 
has legal consequences that cannot 
simply be overlooked. The proper 
functioning of a modern state would be 
considerably compromised if all 
administrative acts could be given effect 
to or ignored depending upon the view 
the subject takes of the validity of the 
act in question.  No doubt it is for this 
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reason that our law has always 
recognized that even an unlawful 
administrative act is capable of 
producing legally valid consequences for 
so long as the unlawful act is not set 
aside.’ 

 
The court then considered various 
writings of academics which sought to 
assess the rationale of this rule and said 
the following (para 29, footnotes 
omitted): 

 
‘In our view the apparent anomaly – 
which has been described as giving rise 
to “terminological and conceptual 
problems of excruciating complexity” – is 
convincingly explained in a recent 
illuminating analysis of the problem by 
Christopher Forsyth [‘The Metaphysic of 
Nullity: Invalidity, Conceptual Reasoning 
and the Rule of Law’ in Essays on Public 
Law in Honour of Sir William Wade QC 
ed Christopher Forsyth and Ivan Hare 
(Clarendon Press) 141.  Cited with 
approval by Lord Steyn in Boddington v 
British Transport Police [1999] 2 AC 
143 (HL) 172B-D].  Central to that 
analysis is the distinction between what 
exists in law and what exists in fact. 
Forsyth points out that while a void 
administrative act is not an act in law, it 
is, and remains, an act in fact, and its 
mere factual existence may provide the 
foundation for the legal validity of later 
decisions or acts.  In other words 

 
“… an invalid administrative act may, 
notwithstanding its non-existence [in 
law], serve as the basis for another 
perfectly valid decision.  Its factual 
existence, rather than its invalidity, is 
the cause of the subsequent act, but 
that act is valid since the legal 
existence of the first act is not a 
precondition for the second.”  

  
It follows that 

 
“[t]here is no need to have any 
recourse to a concept of voidability or 
a presumption of effectiveness to 

explain what has happened [when 
legal effect is given to an invalid 
act].  The distinction between fact 
and law is enough.” 
 

The author concludes as follows: 
 

“[I]t has been argued that unlawful 
administrative acts are void in law. 
But they clearly exist in fact and 
they often appear to be valid; and 
those unaware of their invalidity 
may take decisions and act on the 
assumption that these acts are 
valid. When this happens the 
validity of these later acts depends 
upon the legal powers of the second 
actor. The crucial issue to be 
determined is whether that second 
actor has legal power to act validly 
notwithstanding the invalidity of the 
first act.  And it is determined by an 
analysis of the law against the 
background of the familiar 
proposition that an unlawful act is 
void” (our emphasis).’ 

 
Having referred to the above 
explanation, the court made the 
following important remarks which 
demonstrate the approach to enquiries 
of this nature (paras 31—32, footnotes 
omitted): 

 
‘Thus the proper enquiry in each case – 
at least at first – is not whether the initial 
act was valid but rather whether its 
substantive validity was a necessary 
precondition for the validity of 
consequent acts. If the validity of 
consequent acts is dependent on no 
more than the factual existence of the 
initial act then the consequent act will 
have legal effect for so long as the initial 
act is not set aside by a competent 
court. 
 
But just as some consequences might 
be dependent for validity upon the mere 
factual existence of the contested 
administrative act so there might be 
consequences that will depend for their 
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legal force upon the substantive validity 
of the act in question. When construed 
against the background of principles 
underlying the rule of law a statute will 
generally not be interpreted to mean that 
a subject is compelled to perform or 
refrain from performing an act in the 
absence of a lawful basis for that 
compulsion.  It is in those cases – where 
the subject is sought to be coerced by a 
public authority into compliance with an 
unlawful administrative act – that the 
subject may be entitled to ignore the 
unlawful act with impunity and justify his 
conduct by raising what has come to be 
known as a ‘defensive’ or a ‘collateral’ 
challenge to the validity of the 
administrative act.’ 

 
Having concluded that in certain 
circumstances the appropriate approach 
would be to mount a collateral attack on 
the validity of the initial administrative 
act, the court continued to examine 
these circumstances in greater detail 
(paras 35—38, footnotes omitted). 
 

‘It will generally avail a person to mount 
a collateral challenge to the validity of an 
administrative act where he is 
threatened by a public authority with 
coercive action precisely because the 
legal force of the coercive action will 
most often depend upon the legal validity 
of the administrative act in question.  A 
collateral challenge to the validity of the 
administrative act will be available, in 
other words, only ‘if the right remedy is 
sought by the right person in the right 
proceedings’. Whether or not it is the 
right remedy in any particular 
proceedings will be determined by the 
proper construction of the relevant 
statutory instrument in the context of 
principles of the rule of law.   
 
It is important to bear in mind (and in this 
regard we respectfully differ from the 
court a quo) that in those cases in which 
the validity of an administrative act may 
be challenged collaterally a court has no 
discretion to allow or disallow the raising 

of that defence: the right to challenge 
the validity of an administrative act 
collaterally arises because the validity 
of the administrative act constitutes the 
essential prerequisite for the legal force 
of the action that follows and ex 
hypothesi the subject may not then be 
precluded from challenging its validity.  
On the other hand, a court that is asked 
to set aside an invalid administrative act 
in proceedings for judicial review has a 
discretion whether to grant or to 
withhold the remedy.  It is that 
discretion that accords to judicial review 
its essential and pivotal role in 
administrative law, for it constitutes the 
indispensable moderating tool for 
avoiding or minimizing injustice when 
legality and certainty collide.  Each 
remedy thus has its separate 
application to its appropriate 
circumstances and they ought not to be 
seen as interchangeable manifestations 
of a single remedy that arises whenever 
an administrative act is invalid.   
 
In our view that analysis of the 
problems that arise in relation to 
unlawful administrative action 
recognizes the value of certainty in a 
modern bureaucratic state, a value that 
the legislature should be taken to have 
in mind as a desirable objective when it 
enacts enabling legislation, and it also 
gives proper effect to the principle of 
legality, which is fundamental to our 
legal order. (Fedsure Life Assurance 
Ltd & Others v Greater 
Johannesburg Transitional 
Metropolitan Council & Others 1999 
(1) SA 374 (CC) paras 56, 58 and 59; 
Pharmaceutical Manufacturers 
Association of SA & Another: In re 
Ex Parte President of the Republic of 
South Africa & Others 2000 (2) SA 
674 (CC) para 50). While the legislature 
might often, in the interests of certainty, 
provide for consequences to follow 
merely from the fact of an administrative 
act, the rule of law dictates that the 
coercive power of the state cannot 
generally be used against the subject 
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unless the initiating act is legally valid.  
And this case illustrates a further aspect 
of the rule of law, which is that a public 
authority cannot justify a refusal on its 
part to perform a public duty by relying, 
without more, on the invalidity of the 
originating administrative act:  it is 
required to take action to have it set 
aside and not simply to ignore it.   
 
It will be apparent from that analysis that 
the substantive validity or invalidity of an 
administrative act will seldom have 
relevance in isolation of the 
consequences that it is said to have 
produced – the validity of the 
administrative act might be relevant in 
relation to some consequences, or even 
in relation to some persons, and not in 
relation to others – and for that reason it 
will generally be inappropriate for a court 
to pronounce by way of declaration upon 
the validity or invalidity of such an act in 
isolation of particular consequences that 
are said to have been produced.’ 

 
On the facts, the court held that the 
administrator’s initial decision was such 
that it needed only factually to exist, 
rather than being valid in law (paras 
39—40). The first respondent was not, 
therefore, entitled simply to disregard it. 
The appeal, however, was dismissed on 
other grounds.  
 
Legitimate expectations 
 
In Greys Marine Hout Bay (Pty) Ltd & 
others v Minister of Public Works & 
others [2004] 3 All SA 446 (C) (see the 
discussion under ‘Section 1’ above for 
the detailed facts) the applicants 
challenged the granting of a lease to the 
third respondent over a particular piece 
of land. The applicants argued that it 
was implicit in their contract of lease with 
the state that the land would be left 
undeveloped, and that they had a 
legitimate expectation to be consulted 
before a decision was taken to grant a 

lease in respect of the land. When the 
second applicant had concluded a lease 
agreement with the second respondent, 
the latter had represented to the second 
applicant that the lot in question would 
be left undeveloped. The applicants 
argued that the Minister had embraced 
this representation and that they, 
therefore, had a legitimate expectation 
that the land would be left undeveloped. 
 
The court turned to the requirements for 
an actionable legitimate expectation 
(para 21): 
 

‘The requirements which must be 
present to found a legitimate 
expectation are explained in South 
African Veterinary Council and 
another v Szymanski 2003 (4) BCLR 
378 (SCA) at paragraph 19. These are: 

 
• The representation underlying the 

expectation must be clear, 
unambiguous and devoid of relevant 
qualification; 

• The expectation must be 
reasonable; 

• The expectation must have been 
induced by the decision-maker; and 

• The representation must be one 
which it is competent and lawful for 
the decision-maker to make without 
which the reliance cannot be 
legitimate. 

 
The fact that the applicants may 
subjectively have believed that they 
would be granted a hearing before the 
first respondent concluded a lease in 
respect of [the lot over which the lease 
in favour of the third respondent was 
granted] is accordingly insufficient.’ 

 
The court continued to examine in the 
detail the facts upon which the 
applicants relied for their arguments in 
respect of legitimate expectations. The 
court summarised its finding in this 
regard as follows (para 25): 
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‘I am satisfied that, with reference to the 
documents on which the applicants have 
relied, no case has been made out that a 
policy decision of the first respondent, 
communicated to the applicants, had 
been taken. What is more, even if such a 
decision had been taken that could not 
of itself confer any benefit on the 
applicants or anyone else. Finally the 
correspondence does not reveal a clear 
and unambiguous statement devoid of 
relevant qualification made by the first 
respondent.’ 
 
 

PROMOTION OF 
ACCESS TO 
INFORMATION ACT (AIA) 

 
 

SECTION 44(1) – REFUSALS OF 
REQUESTS 
 
In Minister for Provincial and Local 
Government of the Republic of South 
Africa v Unrecognised Traditional 
Leaders of the Limpopo Province 
(SCA 29 September 2004 (case 
375/2003), unreported) the applicant 
(as it was in the High Court) was a 
voluntary association of traditional 
leaders. In 1996 the premier of the 
Northern Province (as it then was) 
established the Ralushai Commission 
with the purpose of investigating  
 

‘disputes relating to irregularities and 
malpractices in the appointment of 
certain traditional leaders in that 
province’ (at para 4).  

 
The applicants applied, in terms of the 
AIA, for access to a report compiled by 
the Commission. This was first done by 
way of a letter to the Minister’s office. 
The office made it clear that the request 
was denied in terms of s 44(1) of the 

AIA. The applicants unsuccessfully had 
recourse to the internal appeal system 
and they then successfully approached 
the Pretoria High Court for relief.  
 
The question before the Supreme Court 
of Appeal was whether s 44(1) could be 
applied to the facts of this case. The 
court reasoned as follows (para 15): 

 
‘The proper interpretation of subsec 44 
(1)(a) depends largely on the meaning 
to be ascribed to the phrase “obtain for 
the purpose of formulating a policy”. 
According to the Shorter Oxford English 
Dictionary “obtain” means “to procure or 
gain, as a result of purpose and effort” 
or “to acquire or get”. The word “obtain” 
is capable of both a narrow and a wide 
meaning. There are no indications in 
the Act itself, either textual or purposive, 
which point in one direction or the other. 
 
However, the genesis of the legislation 
was the Constitution and the Act must 
be interpreted with due regard to its 
terms and spirit. The right of access to 
information held by the state is couched 
therein in wide terms. Subsection 44 
(1)(a) must be construed in the context 
of s 32 (1)(a), read with sections 36 and 
39 (2) of the Constitution (cf Bato Star 
Fishing (Pty) Ltd v Minister of 
Environmental Affairs 2004 (4) SA 
490 (CC) para 72). It is clear that 
subsec 44 (1)(a) limits the right of 
access to information and s 36 of the 
Constitution requires that the scope of 
such a provision be restricted only to an 
extent which is reasonable and 
justifiable. Section 39 (2) obliges every 
court to promote “the spirit, purport and 
objects of the Bill of Rights” when 
interpreting any legislation. It must also 
be borne in mind that the Act was 
enacted in order to give effect to access 
to information and promote the values 
of openness, transparency and 
accountability which are foundational to 
the Constitution. 
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In the light of what is set out in the 
preceding paragraph it is clear that the 
restrictive meaning of “obtain” is to be 
preferred. In the context under 
discussion it must mean procuring 
information for any of the purposes 
referred to in the subsection. In view of 
that interpretation it is clear from the 
facts of this case that the Minister did not 
“obtain” the report in terms of s 44 (1)(a). 
Consequently the withholding thereof in 
terms of that subsection was not 
justified. The court below erred in 
construing the subsection differently. It 
follows that the purported exercise of the 
power in terms of the subsection by [the 
information officer of the Minister] was 
invalid. 
 
Regarding the justification of the refusal 
based on subsec 44 (1)(b), the findings 
of the court below cannot be faulted. It 
found that the Minister had failed to 
show that the disclosure of the report 
“could reasonably be expected to 
frustrate the deliberative process” and 
the success of a national policy on 
traditional leadership. It is notable from 
the quoted provisions of s 44 (1) that in 
the answering affidavit [the information 
officer] merely repeats the wording of the 
section. Clearly, para (b) enjoins an 
information officer to consider all the 
facts and to determine whether it could 
reasonably be expected that a disclosure 
of a report would frustrate any of the 
purposes referred to in subsec (1)(b)(i) 
or (ii).’ 

 
 

NOTES AND ARTICLES 
 

 
 
‘Breaking ground: Some thoughts on the 
seismic shift in our administrative law’ 
121 (2004) SALJ 424 is a paper 
delivered by Justice Kate O’Regan at the 
South African Law Journal Jubilee 
Conference held in Johannesburg in 
2003. In the paper, Justice O’Regan 

discusses the use of administrative law 
before 1994 and the full-blown 
acceptance of the right to administrative 
justice in the new constitutional order. 
The paper takes a specific look at the 
idea of ‘reasonableness’ and 
administrative law. 
 
There are two responses to Justice 
O’Regan’s paper, also published in the 
SALJ. The one is by Justice JM Hlophe, 
Judge President of the Cape High Court 
(‘A response to Justice O’Regan 121 
(2004) SALJ 445. The other is by the 
Dean of the University of Cape Town 
Law School, Professor Hugh Corder 
(‘Without deference, with respect: A 
response to Justice O’Regan’ 121 
(2004) SALJ 438). 
 
See Mervyn Dendy ‘Four books on 
constitutional and administrative law’ 
April (2004) De Rebus 62 for a review, 
amongst others, of G E Devenish, K 
Govender & D H Hulme Administrative 
Law and Justice in South Africa (2001). 
 
See David Matlala ‘The law reports’ 
August (2004) De Rebus for a case 
note on Bullock NO & others v 
Provincial Government of North West 
Province & another (discussed above) 
and Trinity Broadcasting (Ciskei) v 
Independent Communications Authority 
of South Africa 2004 (3) SA 346 (SCA), 
which was discussed in the newsletter 
covering September 2003 to March 
2004. 
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(SALRC) 
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0001 0001 
Tel: 012-322-7558 Tel: 012-481-2892 
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