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1.  INTRODUCTION

Welcome to training for NGOs on the Promotion of Admin-
istrative Justice Act, No. 3 of 2000 (AJA). This training is 
designed to help you in your work in the way you relate to 
government. This workbook has been written not just as a work-
shop guide, but as an information resource, for you to refer 
back to often and refresh your understanding of the AJA.

We are going to talk about ways in which the AJA can assist you 
to deal with problems you encounter, and the way it empowers 
you to act on behalf of citizens. You will learn how to use the 
AJA to challenge administrators when they fail to do their 
job properly. 

First we are going to look at the background and context to 
the AJA. We will look at the constitution and legal framework 
of the Act, and the Batho Pele policy – what government is 
doing to improve the relationship between administrators and 
the public. Before discussing why the AJA (and other law and 
policy) is important, it will help you to understand why these 
have been passed if you think about your relationship with the 
administration and civil servants.

To focus on this question, your facilitator will ask you to com-
plete Exercise 1, below.

EXERCISE 1 – CIVIL SERVANTS & NGOS

Depending on the amount of time available for the workshop 
you are attending, your facilitator will either break you into 
small groups to do this exercise, or will run the exercise as a 
brainstorm. 

BY THE END OF THIS 
SECTION

You should:

• Understand the focus and purpose of this 
training on the AJA.

• Understand what is meant by the terms 
‘administration’ and ‘administrator’;

• Be aware of your own relationship, and 
the relationship of your organisation to 
the administration.
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What people say about civil servants

What do people say about civil servants? Include some of your own reflections / experiences.

  GOOD THINGS      BAD THINGS
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Dealing with the civil service – Your personal story

Write up a case story of your personal experience of a problem that you had  in dealing with the 
administration. 

What was the problem?

Who were the parties involved?

What was done about the problem?

Was it resolved? What happened? Where is it now?
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Dealing with the civil service – Your organisational story

Write up a case story of your organisation’s experience of a problem that you had  in dealing with the 
administration. 

What was the problem?

Who were the parties involved?

What was done about the problem?

Was it resolved? What happened? Where is it now?
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We’ve all heard the negative things people have to say about 
civil servants. Much of this criticism is based on the way the 
public service has worked in the past – being rude and uncar-
ing, taking forever to make decisions and then not properly 
explaining these decisions to members of the public.

These are not just criticisms that the public has of the admin-
istration. Civil servants themselves have similar complaints 
about the administration, and are well aware of the public’s 
perception of them.

Recent laws (the Constitution and the AJA) and an important 
policy (the Batho Pele White Paper) have attempted to 
improve not only the services offered by the administration, 
but also the way members of the public view administrators 
themselves.

This Workbook has been written to help you as an NGO worker 
relate more effectively with administrators, and to empower you 
to assist citizens with problems they encounter in their daily 
lives.

Training is also being offered to administrators on the AJA. By 
equipping “both sides” we can help improve the relationship 
between government and the people. Thus, the Workbook is 
not simply about the AJA. Instead, it is really about how 
to inform and assist members of the public to assert their 
rights, and to improve and better manage their relationship 
with the administration. 

The Workbook will help you understand how administrators 
do their job. In the process, it will also outline clearly how to  
comply with the new policy and laws, and how to access the 
service you need from civil servants.

In the Workbook, we deal with the following: 

• Chapters 2 & 3 – look at the legal background and 
context of the AJA. We will look at some important parts 
of the Constitution, the Batho Pele principles and the AJA 
itself.

• Chapter 4 – examines how administrators do their 
jobs, to give you an understanding of the way decisions 
have to be made in terms of the AJA. We will consider em-
powering provisions, what administrators need to know to 
make a decision, and how they decide.

‘ADMINISTRATION’ AND 
‘ADMINISTRATORS’

The administration does the day-to-day work 
of government and is commonly known as the 
‘public service’ or ‘civil service’.  It is made 
up of:

• All government departments at national, 
provincial and local levels;

• The police and the army; and

• The ‘parastatals’.  These are 
organisations such as public enterprises 
and regulatory boards.  Examples are 
Eskom, Telkom and the SABC.

Section 1 of the AJA says an administrator is 
“an organ of state or any natural or juristic 
person taking administrative action”.  Put 
simply, this means any person within the 
administration who takes decisions that 
amount to an administrative action.  This 
could include Ministers, Directors-General, 
Directors, Assistant Directors and clerks.
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• Chapters 5, 6 & 7– Take you as an NGO through the 
process of responding to first and second notices 
under the AJA, and finally through steps for request-
ing reasons. Both the Constitution and the AJA require 
administrators to give written reasons for their decisions. 
In this part of the Workbook, we will show you how to get 
these reasons from administrators.

• Chapter 8 – covers the processes of internal appeal. You 
are required by law to make use of any internal appeal 
which is available before you consider court action..

• Chapter 9 – takes a look at Section 4 decisions under 
the AJA - where groups of people rather than individuals 
are affected. This part of the law, both in the Act and the 
regulations, is hazy in its details.

• Chapter 10 – examines judicial review. its possibilities 
and pitfalls, and alternatives to court action. In this sec-
tion, we look at what a person who is not satisfied with 
an administrative action can do to take further action. 
This last part is a fertile area of possible involvement for 
NGOs.

• Chapters 11 and 12 – are practically focused on the 
implementation of everything you have learned up to 
this point. They include some exercises to get NGOs 
strategising and working together around the AJA.

• Chapter 13 – gives our answers to the exercises in the 
manual. Should you disagree with any of the answers 
offered, please write to us at ian@accord.org.za and offer 
your perspective.

• Chapter 14 – covers the Promotion of Access to Infor-
mation Act, which has the potential to greatly enhance 
the impact of the AJA, when used together with the AJA. 
The AIA is a considerably more complicated Act than 
the AJA, so this section just gives you an overview of the 
important information you need to know to bring an ap-
plication for information.

• Chapter 15 – includes a number of resoures, such as the 
latest version of the AJA, and the Regulations to the Act.



12

Promotion of Administrative Justice Act

13

Learner Workbook

2.  THE CONTEXT

A background to the AJA

1. Important terms and concepts

There are some terms and concepts that we will use a lot when 
talking about the AJA. By the end of this section you will under-
stand where the AJA came from, and why.

EXERCISE 2 – TERMS AND CONCEPTS

Before continuing, you will be asked by your facilitator to com-
plete the following focus exercise. In the spaces provided, fill in 
what you understand by the terms listed. 

The Constitution is:

The Bill of Rights is:

Legislation is:

BY THE END OF THIS 
SECTION

You will:

• Understand the background and context 
to the AJA;

• Be able to explain some of the important 
terms and concepts used;

• Identify the sections in the Constitution 
that are important for the AJA;

• Be able to explain why the Batho Pele 
White Paper is so significant both for the 
administration, and for the public.
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Regulations are:

Administrative Law is:

An organ of state is:

Judicial review is:



14

Promotion of Administrative Justice Act

15

Learner Workbook

a. The Constitution

South Africa is governed by the Constitution of the Republic 
of South Africa, Act 108 of 1996 (the Constitution). One of the 
most important things that the Constitution does is to make 
South Africa a “constitutional democracy”. This means that 
the Constitution is the highest law in the country and all 
laws and all people (including Parliament, the President, 
the Ministers, the administration and the courts) must 
follow and obey it. 

The Constitution contains the most important rules of our 
political system. It sets out what institutions make up the South 
African state, what their powers are, and how they may use 
their powers. The Constitution has a Bill of Rights (including 
the right to Just Administrative Action) that protects the 
rights of all people inside the country, and it explains what 
their obligations and duties are. 

b. The Bill of Rights 

Our Constitution contains a Bill of Rights (in Chapter 2). The 
Bill of Rights is a list of all the human rights that are protected. 
These are the rights that all people in South Africa have, 
not only citizens. The state has to “respect, promote and 
fulfil” these rights and cannot do anything that goes against 
these rights. The Bill of Rights is in the Constitution to make it 
part of the highest law and to make it possible for people to use 
it in court.

c. Legislation and regulations

The Constitution is the highest and most important law in 
South Africa, but it also gives legislatures the power to make 
written laws, such as the AJA. These written laws are called 
legislation. Although the Constitution is itself legislation (hav-
ing been passed by Parliament in 1996), all other legislation is 
subordinate to the Constitution. This means that legislation 
will only be allowed if it complies with the Constitution. 

Very often, legislation will set out a broad framework and will 
give (delegate) the power to an administrator to make rules for 
how the Act will work in practice. These rules are known as 
regulations.

CHANGING THE 
CONSTITUTION

Because the Constitution is the highest law it 
is more difficult to change than other laws.  
The Constitution can only be changed by 
Parliament if it uses special procedures and if 
two-thirds of the members of Parliament, and 
two-thirds of the House of Provinces agree to 
the change.
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EXAMPLE

The South African Passports and Travel Documents 
Act 4 of 1994 (the Passports Act) deals with pass-
ports. But the Act says nothing about things like:

• What forms must be used when you apply for a 
passport;

• What the application fee is; or

• How long the passport is valid for and whether 
it can be renewed.

Instead, the Act gives the Minister of Home Affairs 
the power to make regulations to cover these. These 
regulations are therefore an important source of 
law on the subject of passports.

The AJA also has regulations to cover: 

• Public inquiries;

• Public hearings;

• Notice and comment procedure;

• Notice of administrative action and rights; 
and

• Requests for reasons.

This is not a closed list though and the Minister has 
the power to make regulations over a wide range of 
issues.

d. Administrative Law

This is the branch of the law dealing with the administration. It 
is made up of: 

1. General administrative law. This is the law that gov-
erns the administration by setting out:

• General rules and principles that all administrators must 
follow; and 

• Remedies for people affected by administrative decisions. 

2. Particular administrative law. This is the body of 
law governing specific areas of the administration. It is 
made up of laws that give the administration the power 
to act. For example, the law relating to refugees and im-

LEGISLATURES

Legislatures are the part of government that 
makes new laws; amends (changes) any 
written laws that need to be changed; and 
scraps old written laws that are no longer 
necessary.  

In South Africa, we have:

• A national legislature (Parliament) to 
make laws for the whole country.  These 
laws are known as Acts of Parliament or 
simply Acts;

• Provincial Legislatures to make laws 
for their province.  These are called 
Provincial Acts; and

• Local legislatures, called municipal 
councils, to make laws (called By-Laws) 
for their municipal areas.
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migration, vehicle licensing, state tendering procedures, 
land-use planning or civil aviation.

The AJA is part of general administrative law. It covers the 
entire administration at national, provincial and local levels. 
Because the rules in the AJA are general, they do not give 
powers to administrators. Instead, the AJA says how the powers 
given to administrators by particular administrative laws 
must be exercised. 

e. Organs of state

You will note from both the Constitution and the AJA that these 
laws bind all ‘organs of state’. This term is used to cover:

1. The legislature. As we’ve already said, the legislature is 
made up of Parliament, the nine provincial legislatures 
and the municipal councils. Their main function is to 
pass new written laws (legislation) and to change or scrap 
existing laws. 

2. The judiciary. The judiciary is made up of the courts 
and the judges and magistrates. Their function is to inter-
pret and to enforce the law (including the Constitution). 

3. The executive. The National Executive is made up 
of the President and the cabinet (the ministers). At pro-
vincial level, the executive is the Premier of a province 
and the provincial Executive Council. At local level, the 
executive is the respective District or Municipal Council. 
The executive makes political decisions. It develops 
policy and often writes legislation which it asks Parlia-
ment (or the other legislatures) to consider and pass. 

4. The administration. That is, the government depart-
ments, police, army, parastatals and so on.

f. Judicial review

Because the government must obey the law it is possible to take 
the government to court if you believe it has broken the 
law. The power that courts have to decide whether a decision 
made by the administration is allowed by the law is called 
judicial review. 

During judicial review, the court will hear both sides of the 
argument as to whether the decision should be allowed to stand. 
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Once it has done this, it may decide that the administration’s 
action was not allowed by the law and is therefore invalid.

The AJA sets out the procedures and grounds for challeng-
ing administrative action. If someone feels that a decision by 
an administrator is wrong, unlawful, unreasonable or that fair 
procedures were not followed, they can approach a court for 
judicial review of the decision.

2. Important sections in the Constitution

The Constitution deals with the right to administrative 
justice in Section 33. Before looking at this though, it is 
important to note that the Constitution deals with the adminis-
tration in other places as well. 

The first of these provisions relating to the administration are in 
the introductory sections to the Constitution (Sections 1 and 2) 
and the introduction to the Bill of Rights (Sections 7 and 8).

Section 1, 2, 7 and 8

Sections 1 and 2 are the introductory sections to the Constitu-
tion. Sections 7 and 8 introduce the Bill of Rights and explain 
who must follow it.

Section 1

This section says that South Africa is a democratic state 
founded on the following values:

• Human dignity, equality and the advancement of human 
rights and freedoms;

• Non-racialism and non-sexism;

• Constitutional supremacy (meaning the Constitution is 
the highest law) and the rule of law; and

• That everyone of 18 and older has the right to vote, that 
regular elections will be held and that the government 
must be democratic, accountable, responsive and open.



18

Promotion of Administrative Justice Act

19

Learner Workbook

Section 2

This section says that the Constitution is the highest law in 
South Africa and that any law or conduct that goes against it 
will be invalid.

Section 7

Section 7 introduces the Bill of Rights. It stresses that “the state 
must respect, protect, promote and fulfil the rights in the 
Bill of Rights”.

Section 8

This section deals with who is bound by the Bill of Rights. It 
says the Bill of Rights “applies to all law, and binds the 
legislature, executive, judiciary and all organs of state” 
(which includes the administration).

The Constitution has an entire Chapter devoted to the admin-
istration – Chapter 10. Of the sections in Chapter 10, the most 
important is Section 195.

Section 195

Section 195 sets out the “basic values and principles 
governing the public administration”. These are that the 
administration must be governed by the democratic principles 
and values enshrined in the Constitution, including the follow-
ing principles:

• A high standard of professional ethics must be main-
tained;

• Resources must be used efficiently, economically and 
effectively;

• The public administration must be development ori-
ented;

• Services must be provided in a way that is impartial, fair, 
equitable and without bias;

• The administration must cater to people’s needs;

• People must be encouraged to participate in policy devel-
opment;
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• The administration must be accountable and transparent 
and the public must be given information that is timely, 
accessible and accurate;

• There must be good human resource management and 
career development practices for members of the admin-
istration;

• The administration must be broadly representative of the 
people of South Africa.

Of most importance for this Workbook though is the right to 
Just Administrative Action in Section 33 of the Bill of Rights, 
which reads as follows:

Just administrative action (Section 33)

(1) Everyone has the right to administrative action that is 
lawful, reasonable and procedurally fair.

(2)  Everyone whose rights have been adversely affected by 
administrative action has the right to be given written 
reasons.

(3) National legislation must be enacted to give effect to 
these rights, and must

(a) provide for the review of administrative action by a 
court or, where appropriate, an independent and impar-
tial tribunal;

(b) impose a duty on the state to give effect to the rights 
in Subsections (1) and (2); and

(c) promote an efficient administration.

Briefly, this means people have a right:

• To fair and reasonable administrative action that is 
allowed by the law; 

• To be given reasons for administrative action that affects 
them in a negative way; and

• To challenge decisions that they believe are wrong.
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3. Batho Pele

Since 1 October 1997, the South African public service has been 
guided by a new service delivery approach and framework. 
This new set of principles guiding the public service is found 
in the ‘Batho Pele’ White Paper. This policy calls for a change 
in systems, procedures, attitudes and behaviour of the public 
service for the benefit of internal and external customers. The 
AJA, having similar objectives, complements and advances 
the Batho Pele principles by means of legislation. This is very 
good news for all people who are receiving service from the 
administration!

The Batho Pele White Paper sets out eight national service de-
livery principles, which highlight improved service that people 
should be receiving from the public service: 

• People should be regularly consulted about the level 
and quality of services they are receiving and should 
receive in future; 

• The administration should set clear service standards, 
outlining the level and quality of services that customers 
can expect; 

• People should benefit from increased access to serv-
ices, especially those who find barriers to access (such as 
their race, gender or disability; where they live; how much 
money they have; their access to modern communication 
systems; their culture and so on); 

• As customers of the public service, we should benefit from 
higher levels of courtesy – there should be standards of 
behaviour for the treatment of the public;

• People should be provided with more and better 
information about services, so that we have full, ac-
curate, relevant and up-to-date information about the 
services that are available; 

• Increased openness and transparency from the 
public service, about how services are delivered, how well 
they perform, the resources they use and who is in charge, 
should become features of the administration; 

• We should benefit from an administration that takes re-
sponsibility for, and remedies failures and mistakes, 

BATHO PELE

‘Batho Pele’ is a SeSotho term meaning 
‘People First’.  The name was chosen to 
express the main message of the campaign 
– that the purpose of the Public Service is to 
serve all the people of South Africa.
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so that when problems occur, there is a positive response 
and problems are sorted out; and 

• The people should be given the best possible value for 
money, so that we feel that our taxes are used properly.

Batho Pele is really about ensuring that the resources 
already used to run the public service are geared towards 
delivering quality services. It is about getting rid of wasteful 
and expensive internal procedures and using the money saved 
to provide better services to more people. It is also about mak-
ing sure that the state’s priorities for where money should be 
spent are in line with the public’s priorities. 

Batho Pele is not only about putting ‘the customer’ first. It is 
also about giving the people who serve the customer – the front-
line staff – a major role in the new public service. Front-line 
staff, whether serving the public directly or providing services to 
other parts of government, are often best placed to tell manag-
ers what needs to be done to improve services for both internal 
and external customers. Front-line staff and those who support 
and manage them now have the opportunity to have their say 
about how to change and streamline systems and procedures 
that often get in the way of providing a good service.



22

Promotion of Administrative Justice Act

23

Learner Workbook

3.  A LAW TO PROTECT 
YOUR RIGHTS

An Introduction to the AJA

1. What is the AJA and where does it 
come from?

The AJA is an Act of Parliament, passed to ‘give effect to’ the 
right to just administrative action in Section 33 of the Bill 
of Rights. Because the rights in Section 33 are very broadly 
worded, the AJA was passed to explain how the right works in 
practice and to set out procedures to be followed.

Very briefly, the AJA:

• Requires an administrator to act lawfully and reason-
ably, and to follow fair procedures when making 
decisions;

• Requires an administrator to give adequate reasons for 
their decisions; 

• Requires an administrator to inform people about their 
rights to appeal or review and to request reasons; 

• Gives members of the public the right to challenge 
administrative decisions in court on a number of 
grounds; and

• Lays down the procedures that must be followed by 
people seeking judicial review. 

If you are not sure about how to interpret something in the AJA, 
you should remember that:

• The AJA is there to give effect to the right to just admin-
istrative action in the Constitution; and

• The AJA is there to help ensure the government is demo-
cratic, accountable, open and transparent. 

GIVING EFFECT TO THE 
CONSTITUTION

It is not unusual to have an Act of Parliament 
‘giving effect’ to the rights in the Constitution 
in this way.  For example, the Labour 
Relations Act 66 of 1995 provides the details 
about the labour relations right (Section 23) 
in the Bill of Rights.  And the Promotion of 
Access to Information Act 2 of 2000 gives 
effect to the right of access to information in 
Section 32. 

BY THE END OF THIS 
SECTION

You will be able to:

• Understand what the AJA is and where it 
comes from;

• Describe what is meant by an 
‘administrative action’;

• Explain what is meant by ‘procedural 
fairness’;

• Understand the scope, reach and impact 
of the AJA.
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2. The definition

There are certain conditions under which the AJA applies 
– you cannot simply use the AJA whenever you like to address 
any issue with government. As you will see later in this chapter, 
these conditions can get quite complicated, but for the purposes 
of your work you can refer back to this very simple definition. 

The AJA can be used to deal with any administrative action 
that affects you. Understanding the concept of an administrative 
action is the key to the AJA. Like a table with four legs, there are 
four key aspects to the definition of an administrative action 
under the AJA. It is:

1. A final decision (or failure to take a decision)

2. Taken by an organ of state (or private body performing 
a public function) 

3. that goes against a member (or members) of the 
public’s rights interests or legitimate expectations; 
and 

4. that is not expressly excluded by the AJA.

A table without all four legs will fall over – in the same way, the 
definition fails if all four parts are not present. 
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EXAMPLE

You are a 62 year old woman, and a South African 
citizen. You application for a pension is turned 
down, and you are not told why. This is an adminis-
trative action because:

1. A final decision has been taken (the refusal of a 
pension);

2. by an organ of state (Dept. of Social Welfare);

3. that goes against your rights (to have a pension 
because you are a poor woman, over 60, and a 
South African citizen);

4. and is not expressly excluded (the awarding of 
pension is definitely included under the AJA).

All four parts of the definition fit – the case has 
passed the “litmus test” and you can use the AJA to 
take it further.

In the second example, you have been turned down 
for membership of Encounter Medical Aid Society 
because you are HIV-positive. This is not an admin-
istrative action under the AJA, because:

1. A final decision has been taken (you are excluded 
from the medical aid);

2. but not by an organ of state (a medical aid is 
a private company, and is not a private body 
performing a public function);

3. that goes against your legitimate expectations 
(to pay membership fees and be offered medical 
insurance);

4. and is not expresssly exclluded by the AJA (medi-
cal services are not excluded by the AJA).

Just because one part of the definition does not 
fit – in this case the organ of state/private body 
carrying out a public function – this means that 
the definition is not complete and the AJA does not 
apply.
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3. Unpacking the terms

Let us look in more detail at the key terms in the four-part 
definition that we have outlined above:

a. ‘a final decision’

The AJA says administrative action is limited to:

• A decision; or 

• A failure to take a decision. 

However, the AJA requires an administrator, as we shall see 
later, to inform the member of the public of their intention to 
take a decision – the administrative action is when the admin-
istrator makes the final decision, after considering what they 
have to say, and communicates it to the person.

Failing to make a decision can have a major adverse (nega-
tive) effect on someone’s rights – for example, an administrator 
failing to make a decision when someone applies for a passport 
‘adversely affects’ the right to a passport given in the Constitu-
tion. 

b.  ‘taken by an organ of state’

As we mentioned in the previous section, ‘organs of state’ are all 
the different ‘parts’ of government, including:

• Departments at national, provincial or local government 
level;

• The national, provincial and local legislatures;

• The national and provincial executives; and

• The judiciary (or courts); and

• ‘Parastatals’, such as Eskom and Telkom. 

In other words, decisions of any of these, unless excluded, will 
usually be covered by the AJA if they amount to administrative 
action.

Also falling under the definition of an administrative action are 
private bodies performing a public function. These bodies 
may be specifically contracted to fulfil a function of government 
(e.g. paying out pensions), or they may be private bodies that 
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fulfil a function of government (e.g. education, or regulation of 
an official function.

EXAMPLE

The following are examples of private bodies car-
rying out a public function who would be subject to 
the AJA:

• Hopewell Private School, because it is provid-
ing education – a public function;

• Medical Council, because it is regulating the 
behaviour of doctors – even though it is a pri-
vate association and not a government body;

• Thuso Pension Payments, because they have 
been contracted to pay out pensions in rural 
areas on behalf of government. 

Note: these organisations are subject to the AJA in 
their dealings with the public, when they carry out 
the functions outlined above. Internal decisions 
(e.g. about payment of staff, or selection of a medi-
cal aid) would not be considered subject to the AJA.

c. ‘that goes against your rights’

To be an administrative action in terms of the AJA, the deci-
sion taken must adversely affect the rights, or legitimate 
expecctations of members of the public. This means that 
the decision must impose a burden or have a negative effect on 
someone. It includes decisions that:

• Require someone to do something, to tolerate something 
or not to do something;

• Limit or remove someone’s rights; or 

• Decide someone does not have a right to something. This 
is called an “adverse determination of a person’s rights”. 

A beneficial decision (one in someone’s favour) would there-
fore not be an administrative action in terms of the AJA. 

A decision that is in one party’s favour may, however, have an 
adverse effect on someone else, and in this case it become’s 
an administrative action.
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EXAMPLE

Refusing to grant someone a licence is a decision 
that has an adverse effect on that person, while 
deciding to grant them a licence does not. 

Quite often though, a decision to grant one person 
a benefit will have an adverse effect on someone 
else. For example, when permission is granted to 
construct a building, this could have an adverse 
effect on a neighbour whose view may be blocked 
by the new building. 

Where any party is negatively affected, the rules in 
the AJA must be followed. 

A legitimate expectation could be created if, for example, the 
government announced that all people would be given access 
to clean and safe drinking water. If, two years later, no taps 
had been installed in an informal settlement on the outskirts of 
Alexandra, Johannesburg, the people living there could take the 
matter up under the AJA.

d. ‘that is not expressly excluded by the AJA’

The AJA says some actions by particular organs of state are 
not administrative actions and are therefore not covered 
by the Act. Most of these actions are governed directly by the 
Constitution and have their own specific rights, procedures 
and remedies. These ‘excluded actions’ include:

• Policy decisions of the national executive (the President 
and the Ministers) and provincial executives (Premiers 
and MECs);

• The making of legislation by Parliament, a provincial 
legislature or a municipal council; and

• The exercise of judicial functions by the officers of courts 
and some other bodies. 

The AJA also excludes decisions to either allow or deny ac-
cess to information taken under the Promotion of Access 
to Information Act. This is because this Act has similar but 
more detailed rights and procedures that the state must follow 
when dealing with a request for information. It also has its own 

PROMOTION OF ACCESS TO 
INFORMATION ACT

This Act was passed to “give effect to” the 
right of Access to Information in Section 
32 of the Constitution. It allows the public 
access to information held by the state and 
to information held by anyone else if that 
information is needed to protect one’s rights.  
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remedies for people who are not satisfied with these decisions. 
A brief introduction to the AIA is part of the this training, and 
there is a section later in this manual on the AIA.

e. Other technical aspects of the definition

When you read the Act itself, you will see that the definition 
of an administrative action looks quite different to the one we 
have given you. We have simplified the definition down to the 
core elements that are important for your work as NGOs. What 
follows is a brief explanation of the other terms you will find in 
the Act.

i. ‘a decision that is of an administrative nature’

Not every decision a member of the administration takes is of 
an administrative nature. Deciding what to have for lunch or 
what to do after work are obviously not. But decisions that an 
administrator takes as part of their job are ‘of an administrative 
nature’. You don’t have to worry about this, because all deci-
sions that an administrator takes that affect you will be of an 
administrative nature.

ii. ‘made in terms of an empowering provision’

To be an administrative action, a decision must be taken in 
terms of an empowering provision, but this is technical 
jargon that is only appropriate for administrators. For the most 
part clerks have very little free will in making decisions – they 
must act according to the laws and regulations that tell them 
how to do their jobs. These laws are called empowering provi-
sions, and are usually part of an enabling statute that allows 
an administrator to make a decision.

EXAMPLE

The Minister of Home Affairs is allowed to increase 
passport application fees.

The “empowering provision” that gives the Minis-
ter the power to make this decision is Section 4(e) of 
the Passports Act. 

You do not need to be very concerned about empowering pro-
visions – the administrator does. If a matter goes to judicial 
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review, your lawyer will also worry about empowering provi-
sions, to see if the administrator did their job correctly. You only 
need to worry about your rights and legitimate expectations.

Although a decision will not be regarded as an administrative 
action in terms of the AJA if it is not made in terms of an em-
powering provision, you should note that such a decision can 
still be set aside by a court in terms of the AJA. This is because 
Section 6 of the AJA says a court can set aside a decision if it was 
not taken in terms of an empowering provision (see below). 

iii.  ‘that has a direct external legal effect’

This is another way of saying that to qualify as an administrative 
action, decisions must have a real impact on a person’s rights. 
This is effectively part of our definition already.

4. Applying the definition

You should now have a very clear understanding of what an 
administrative action is under the AJA. This is the heart of the 
Act. If a decision of action by government is an administrative 
action, then the Act applies; if it isn’t, the Act doesn’t... it’s that 
simple! This real-life situation will help you understand the 
theory:

EXAMPLE

1. The Department of Health has been inundated 
with demands by experts, health practitioners 
and the general public to introduce, on a na-
tional scale, an anti-retroviral HIV/AIDS drug 
programme. The department is not sure of logis-
tical burden that will result form such a national 
roll out of the service. It decides to appoint a 
task team to conduct a feasibility study relating 
to the national roll out of the service.  Is this an 
administrative action? 

To find out, we need to look at the definition of 
administrative action. 

a. This is a final decision (appointment of the 
task team). 

b. The department is an organ of state.
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c. The decision is not specifically excluded by the 
AJA.

BUT

d. The decision does not adversely affect any-
one’s rights. 

For these reasons, the decision is not an administra-
tive action under the AJA. 

This does not mean that the decision is not subject 
to the Constitution and other laws though. The 
Department is still bound by the particular rules 
set out in the laws governing the public service 
and public finance, and by the laws governing the 
health service.

2. After completing the feasibility study, the De-
partment decides to put out a tender for a drug 
commpany to make the drugs and provide them 
to hospitals and clinics. Is this administrative 
action?

Points (a), (b) & (c) are still the same. But, again, the 
decision does not involve an adverse determination 
or deprivation of anyone’s rights. 

Therefore, the decision is not an administrative 
action in terms of the AJA. 

Once again, this does not mean the law does 
not govern the decision. For example, the laws 
governing public finance management and state 
tender procedures require contracts above a 
certain value to be put out to public tender. If the 
Department decided to ignore these requirements 
and contract directly with a supplier it would be 
acting outside the law and its actions (and the 
contract) would be invalid. 

3. The request for tenders to design and make and 
distribute the drugs is published in the State 
Tender Bulletin. Is this an administrative ac-
tion?

The answer remains the same, because:



32

Promotion of Administrative Justice Act

33

Learner Workbook

• The decision still does not adversely affect 
anyone’s rights.

4.  10 tenders are received and are considered. Is 
this administrative action?

Until a final decision is made on which tender to 
accept, the Department’s actions do not adversely 
affect rights. So, again, this is not administrative ac-
tion under the AJA. However, the Department must 
still follow the law regarding tenders. 

5.  The Department decides to accept tender 1 and 
to reject tenders 2 to 10. Is this administrative 
action?

With regard to tenderer 1 (the person or company 
given the contract) this is not administrative action 
under the AJA because the decision is a beneficial 
one. 

However, in relation to the people or companies 
that were not successful, this is an administrative 
action in terms of the AJA because: The decision 
to award the tender to tenderer 1 and not to them 
may have adversely affected their right to a fair and 
equitable decision.

This shows: Some decisions have opposite effects 
on different people. As the entire decision-making 
process cannot be separated, fair procedures have 
to be followed from the very beginning to comply 
with the AJA.

5. Procedural fairness

Both the Constitution and the AJA say that administrative 
actions must be lawful, reasonable and procedurally fair 
(and that reasons must be given for administrative action that 
adversely affects rights). 

There are two parts to the idea of procedural fairness:
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§ The first part is that administrators should not make 
decisions that adversely affect people without consulting 
them first. 

§ The second part is that the decision-making process must 
be free from any real or apparent partiality, bias 
or prejudice. When making a decision, administrators 
must be seen by everyone to be making the decision fairly 
and impartially and not because of their own private or 
personal interest in the matter. 

The AJA says all administrative actions must be procedurally 
fair. It then goes on to set out the rules that make sure all ad-
ministrative action is procedurally fair. In the following chapters 
of this Workbook, we will show you how to make sure that the 
administrators you are dealing with follow these rules when 
making decisions and that they follow the correct procedures 
when decisions have been made.

6. Overview of the Act

We are pleased to tell you that compared to other legislation, 
the AJA is quite short, with only a Preamble and 10 sections. 
These are dealt with briefly below.

Since you now have an understanding of the Act and the con-
cept of an administrative action under the Act, you should read 
the Act. The understanding of an administrative action that you 
already have should make it simple to understand. 

Preamble

The ‘Preamble’ of an Act is like the introduction to it in that 
it sets out why the Act has been written. The Preamble to the 
AJA says that it was written to ‘give effect to’ Section 33 of the 
Constitution and to:

• Promote an efficient administration and good govern-
ance; and

• Create a culture of accountability, openness and transpar-
ency in the public administration.
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Section 1 – Definitions

Section 1 defines some of the words used in the Act, for exam-
ple:

• ‘Administrative action’;

• ‘Decision’; and

• ‘Organ of state’.

Section 2 – Application of the Act

This section says that some types of decisions may be exempted 
(excluded) from the AJA. However, before this is allowed, those 
wanting to be excluded from the AJA must apply for an exemp-
tion and Parliament must agree to it. Up until early 2003, no 
applications for exemption had been received or agreed to by 
Parliament.

Section 3 – Procedurally fair administrative action 
affecting any person

This section deals with what is meant by “procedurally fair 
administrative action” that has a negative effect on any indi-
vidual. 

Section 4 – Administrative action affecting the public

This section has the rules about decisions affecting a group of 
people. 

Section 5 – Reasons for administrative action

This section deals with what written reasons for decisions should 
say and when they must be given.

Section 6 – Judicial review of administrative action

This section sets out the grounds on which a court can set aside 
an administrative action.

LAWFUL, REASONABLE 
AND FAIR PROCEDURES

Lawful means that administrators must obey 
the law and must be authorised by the law for 
the decisions they make.  

Reasonable means that the decision taken 
must be justifiable – there must be a good 
reason for the decision.  

Fair procedures means that decisions should 
not be taken that have a negative effect on 
people without consulting them first.  To 
ensure fairness, the AJA sets out procedures 
that you must follow before you make 
decisions.  
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Section 7 – Procedure for judicial review 

This section sets out the procedure for taking a matter on 
review.

Section 8 – Remedies in proceedings for judicial 
review

This deals with what a court hearing a judicial review matter 
can decide to do.

Section 9 – Variation of time

In some cases, the time limits for certain things under the AJA 
can be extended. Section 9 sets out when this is possible. 

Section 10 – Regulations 

Section 10 gives the Minister of Justice and Constitutional 
Development the power to draw up regulations about, amongst 
other things:

• The procedures to be followed during public inquiries;

• The procedure to be followed in notice and comment 
procedures; and

• The code of good administrative conduct that will be 
drawn up.

Now that you have a good understanding of the Act you should 
be able to apply it to real-life situations.

EXERCISE 3 – IS THIS AN ADMINISTRATIVE ACTION?

Examine the scenarios outlined on the next page, and for each 
of them answer the question: “Does this situation fall under the 
ambit of the AJA, and why?”
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1. School governing body

A governing body of a public school decides to change the 
school colours. This decision means that the school uniform is 
going to change. Each parent is expected to provide new school 
uniforms for their children by the beginning of the new year. 
The school has 1000 pupils.

Does this problem fall under the AJA?    YES  /  NO

WHY?

2. No payment for pensioners

Parliament decides to pass an Act aimed at exempting all 
pensioners from paying for public services. The President has 
to announce the date of commencement of the Act in a gazette. 
The President decides to delay the announcement. This delay 
leaves thousands of pensioners unsure of where they stand and 
without services

Does this problem fall under the AJA?    YES  /  NO

WHY?
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3. Good & Easy Payment Systems

Good & Easy Payment Systems, a private company contacted 
by the Department of Social Development to dispense social 
grants payments on its behalf, decides that it will only make 
payments on Saturdays and Sundays of the second week of each 
month. There is chaos as the company cannot deal with the 
numbers of beneficiaries needing service on these days. Many 
of them go home without being paid.

Does this problem fall under the AJA?    YES  /  NO

WHY?

4. Kokolaola Town Council

The Town council of Kokolaola makes a decision to evict those 
that have not paid rent, and to disconnect the water and lights 
of those who have not paid their bills.

Does this problem fall under the AJA?    YES  /  NO

WHY?
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5. Department of Health

The Department of Health decides to introduce an essential 
health service in some districts of the country and not the 
others. This leaves people in the excluded districts without an 
essential service, and suffering from the very ailments that the 
service was meant to cure. 

Does this problem fall under the AJA?    YES  /  NO

WHY?

6. Forest road

The Department of Transport wants to build a national road 
through the forest on a piece of land neighbouring Westbrook 
residential area. The forest is a source of livelihood for the com-
munity, as people go there to collect fire wood, and water from 
the river. It also serves as an important water retention system. 
If the road is built, it will completely destroy the forest. 

Does this problem fall under the AJA?    YES  /  NO

WHY?
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4.  THE OTHER SIDE

Administrators making 
decisions with the AJA

While you are being trained how to use the AJA to challenge 
poor decisions by government, and to protect the rights of the 
public, administrators are at the same time being trained how 
to use the AJA to offer effective, efficient service.

While we are not going to go into the technicalities of how they 
make decisions, how they follow procedures and comply with 
their provisions, there are certain things that it will be helpful 
for you to know about.

In this section we will look at

1. How the AJA works in practice – how should an ad-
ministrator make a decision?

2. What are the differences between decisions affecting 
individuals and groups of people?

3. What are principles of good administration – what 
kind of service you should expect to receive, and can 
demand from civil servants?

4. How much choice do administrators have? The difference 
between mandatory and discretionary provisions.

1. Administrators making decisions

The AJA prescribes very clearly, for the most part, how an 
administrator should go about making a decision, especially a 
decision that negatively affects someone’s rights. The AJA deals 
with two types of decisions affecting the public:

• Those affecting individuals; and

• Those affecting groups of people, or sections of the 
public.

The procedures an administrator will need to follow differ 
depending on whether the decision affects an individual (which 

BY THE END OF THIS 
SECTION

You will:

• Have an overview of how administrators 
are supposed to make decisions under the 
AJA;

• Understand the difference between 
individual and group processes;

• Understand the importance of 
empowering provisions.

  ‘ADVERSELY AFFECTS’

Adversely affects means that the decision 
must impose a burden or have a negative 
effect.  It includes decisions that:

• Require someone to do something, 
to tolerate something or not to do 
something;

• Limit or remove someone’s rights; or 

• Decide someone does not have a right to 
something.  

As already mentioned, decisions may 
adversely affect the rights of the applicant 
and/or third parties.  So, a decision to grant 
someone a building permit to build a wall 
around their property may adversely affect 
the rights of that person’s neighbours (who 
are therefore third parties).
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is covered by Section 3 of the AJA) or whether it will affect the 
broader public (which is covered by Section 4 of the AJA).

The principles are the same, but the different provisions of Sec-
tion 4 allow for more efficient and cost effective procedures to 
be used, where the process that applies to individuals could be 
considered laborious and unreasonable.

First we shall explain how the AJA works in decisions that affect 
individuals, which is the most common situation that you will 
be dealing with. Then we shall look at the different approaches 
that should be used when the decision affects the wider public.

a. Decisions affecting individuals

When a decision affects an individual, the process to be followed 
by an administrator is relatively straightforward, and can be see 
in the flowchart on the opposite page.

The process has been designed to be fair and transparent – to 
allow you the opportunity to represent yourself and ensure the 
administrator has the correct information before them when 
they are making a decision.

The process begins when you make an application, or when the 
administration decides to take some action against you.

EXAMPLE

Mr. Ntombela has a license to operate a taxi on the 
Durban to Johannesburg route. The Department of 
Transport receives a number of complaints from 
rival taxi owners that he has been  operating on local 
routes within Durban at the end of each return trip. 
Mr. Ntombela’s license specifically states that he is 
not permitted from operating a local taxi service. 

The clerk in charge of issuing taxi permits sends 
Mr. Ntombela a letter informing him of the allega-
tions, warning him that the Department intends to 
withdraw his taxi license, and requesting that he 
make representations to show why the Department 
should not take this step.

“DECISIONS”

Section 1 of the AJA says that a decision can 
be a decision (or a failure to make a decision) 
relating to:

(a) making, suspending, revoking 
(withdrawing) or refusing to make an 
order, award, or determination;

(b) giving, suspending, revoking or refusing 
to give a certificate, direction, approval, 
consent or permission;

(c) issuing, suspending, revoking or refusing 
to issue a licence, authority or other 
instrument;

(d) imposing a condition or restriction;

(e) making a declaration, demand or 
requirement;

(f) retaining (keeping), or refusing to deliver 
up, an article; or

(g) doing or refusing to do any other act or 
thing of an administrative nature.
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The administration decides to do something that may affect 
the rights of an individual or individuals

A preliminary decision is made on the available facts. If this 
is in favour of the person, no notice is required.  If it might 
adversely affect anyone’s rights, they must be served a first 
notice.

A first notice must be sent – this is notice of the intended 
action, to anyone whose rights may be adversely affected.  
They must be advised of right to make representations and 
of the closing date for representations

A final decision is made – after considation of the facts 
(including representations received)

If it is in the someone’s favour 
– the parties should be notifed

If the decision is against someone, a second notice should be 
sent setting out:
• Clear statement of the decision;
• Notice of the right to request reasons; and
• Notice of the right to internal appeal or review

How an administrator makes a decision

The administrator should 
notify the person if a decision 
has been made in their favour. 
Failure to do so does not 
violate the AJA, but it is bad 
administrative practice, and 
NGOs can complain about it!

It is also worth noting that in 
any one situation, a decision 
may go against one party, 
while being in another’s 
favour. Each party should be 
treated separately under the 
provisions of the AJA.
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In either situation, the second step is the same. If the adminis-
trator is considering taking a decision against a person a first 
notice must be sent, informing the person of the intended 
decision. The first notice must include information on how to 
respond to the notice, to whom, and by what date.

If no representation is received by the administrator by the due 
date, the administrator may proceed to make a final decision 
against the person. If representations were received, but they do 
not change the decision, the administrator may also go ahead 
and make a decision.

When a final decision has been made, the administrator must 
send out a second notice to all affected persons, informing 
them of the decision. The notice should include the reasons for 
that decision, or it should tell the person that they can request 
reasons, and how to do so. The second notice should also 
inform the person of any internal appeal processes which may 
exist, and how they can be initiated.

EXAMPLE

No response is received from Mr. Ntombela by 15 
May 2003, the due date stated in the first notice. 
The clerk is now empowered to go ahead and with-
draw Mr. Ntombela’s license to operate a taxi. 

He must then be sent a second notice, informing 
him of the decision. The notice should also tell 
him who he should write to in the Department for 
reasons for this decision, and should tell him how to 
begin an internal appeal process should he wish to 
contest that decision.

The administrator’s work is now complete, and the onus is on 
the affected person to take further action by starting an internal 
appeal process (if there is one), and if that process is unsuccess-
ful, or there is not one, by taking the matter on judicial review.

THIRD PARTIES

A third party is anyone other than the person 
who has made the application whose rights 
may be affected by the decision.

For example, if you decide to build a high 
wall around your property and apply for a 
building permit to do this, you are the ‘first 
party’ and the Municipal Council that must 
take the decision is the ‘second party’.  In 
this case, anyone else (besides yourself and 
the Municipal Council) whose rights may be 
affected by the decision is regarded as a third 
party.  So, if the wall that you are planning to 
build would interfere with your neighbour’s 
view, then your neighbour is a third party 
and must be given the opportunity to make 
representations before a decision is made.  

Administrators have to consider that there 
may be people whose rights may be affected 
by their decision (third parties) other 
than the person who actually made the 
application, and that they must also be given 
an opportunity to make representations and 
these must be taken into account before 
deciding.

FAIR OPPORTUNITY

Even if an administrator thinks that the 
decision they wants to make will not change, 
the person must still be given a reasonable 
opportunity to make representations.
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b. Decisions affecting groups / sections of the 
public

Imagine a situation where a large number of people are affected 
by a decision – such as the pending decision to build a national 
highway through certain parts of the environmentally sensitive 
Wild Coast. It is not possible for the Roads Department to 
contact each person in the region and use the above process.

The AJA therefore makes provision for alternative means for 
administrators to use to achieve the same objectives of making 
decisions fair, and just and transparent. Section 4 of the AJA sets 
out the procedures for administrator to follow.  

EXAMPLE 

If the administration is planning something that 
may affect the whole community – such as when a 
local council decides to build a new sports field on 
land that has, until then, been used as communal 
grazing land – then there are alternatives to the 
individual first/second notice procedure that can 
be used.

These public procedures are designed to involve the public in 
the decision, to provide accountability, and to gather informa-
tion to help the administrator.  

They are:

• A public inquiry;

• A notice and comment procedure; 

• Both a notice and comment procedure and a public 
inquiry; or

• Another fair procedure.

The detail about how these procedures should be followed is 
set out in the Regulations on Fair Administrative Procedures, 
and is covered in Chapter 9 of this manual. We also look at how 
NGOs can best respond to these decision-making processes.
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c. Overlap between individual & group

There can be overlap between individual (Section 3 of the AJA) 
and group (Section 4) processes. In Chapter 9 we discuss situa-
tions where it is appropriate for the administration to use both 
in order to satisfy the constitutional directive to be just, fair and 
transparent in making decisions that affect people’s rights.

2. Principles of good administration

We have now outlined a lot of rules, regulations and procedures. 
But remember that the Constitution and AJA are there to make 
sure that people are treated fairly by the administration. They 
do this by making sure that:

§ Any decisions that affect people are taken properly;

§ People are informed about the decision and given a 
chance to ask for reasons; and

§ People can challenge decisions they believe are wrong 
through internal appeals and review.

It is important to bear in mind at all times that the AJA is not 
intended to be a technical document – rather, it is designed to 
ensure good governance. By using the AJA, and by calling 
civil servants to order when they have failed to implement these 
principles, you can play a role in participative governance. 
You can play your part in the implementation of Batho Pele 
principles in our administration.

Remember that Batho Pele is intended to give you the very 
things you wish to see government doing more of, such as:

• committing to high service standards, and increased ac-
cess to services;

• being courteous and offering better information;

• offering increased openness and transparency; and

• taking responsibility for mistakes and remedying them.
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3. Empowering provisions

It might also be helpful to you to know that administrators oper-
ate under certain conditions, and understanding this will help 
you to know how to use the AJA more effectively.

Administrators, for the most part, have very little freedom 
to choose how they would like to make decisions. The work 
of civil servants is controlled by laws and regulations called 
empowering provisions. Quite simply, these are the rules 
that allow them to make decisions; they have to make decisions 
according to those rules (they must make sure the conditions in 
the empowering provision are met).

EXAMPLE

Just because someone has followed all the proce-
dures when applying for a disability grant does not 
mean that they are entitled to the grant. They have 
to show that they are in fact disabled. 

Similarly, if someone applies for a pension and fol-
lows all the correct procedures when applying, they 
still need to satisfy the conditions for a pension (that 
they are over a certain age, earn less than a certain 
amount of money and so on).

Usually, this is quite straightforward, although there may be 
many conditions. For example, an empowering provision may 
say that if a person is over 18 and completes a driving test 
satisfactorily, they must be given a licence.

However, some conditions are quite vague and use words that 
are difficult to define. These are known as conditions with an 
“undefined legal concept” in them. Examples are:

 “If the person is a fit and proper person, then ABC will 
follow”

 OR

 “In exceptional circumstances, an administrator may 
decide to do ABC”

 OR
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 “If the administrator finds XYZ reasonable (or unrea-
sonable), then ABC should follow”

Words such as “reasonable” and “exceptional circumstances” 
have always been difficult to define. As a result, it is not always 
easy for an administrator to know how to act and whether or not 
their actions will be allowed.

To be able to decide whether someone satisfies an undefined 
legal concept, an administrator needs to give the concept 
meaning. This is done by setting a standard against which 
people or circumstances can be measured. Such standards need 
to be:

• Relevant;

• Fair; and

• Reasonable.

For example, if an undefined legal concept used the words “in 
special circumstances”, an administrator needs to decide what 
they would regard as special circumstances. When doing this, 
an administrator needs to be careful to show that the circum-
stances they regards as special are relevant to the issue, that they 
are fair and that they are reasonable.

To create such standards, administrators need first to consider 
the purpose of the enabling statute and the purpose of the 
empowering provision. That is, what is the statute trying to 
achieve? If it is trying to ensure that only people with high moral 
character and no criminal convictions are admitted as attorneys 
(by saying only “fit and proper people” may be admitted), then 
quite clearly an administrator can set a standard that excludes 
people who fall below this level.

EXAMPLE

The Red Fire Extinguisher

A municipality passes a by-law that says, except in 
exceptional circumstances, all fire extinguishers in 
their area must be painted red. 

A nightclub has a room where all the walls are red. 
They decide to paint their fire extinguisher white. 
Have they violated the by-law?

‘ENABLING STATUTES’ 
AND ‘EMPOWERING 
PROVISIONS’

An enabling statute is a law that allows 
(‘enables’) the administration to act.  For 
example, the Social Assistance Act (SAA) is 
an enabling statute, allowing for a variety of 
pensions and grants.  

Section 4 of the SAA is an empowering 
provision that empowers administrators to 
award old age pensions.  Section 5 of the SAA 
empowers them to award disability grants, 
and Section 8 empowers them to award 
discretionary grants.
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In deciding, one must look at the purpose of the 
by-law. If the purpose of the by-law is to make sure 
that, if there is a fire, it is easy to see where the fire 
extinguisher is, then they have not violated it.

In some cases, there are guidelines about how an administrator 
should act. The first guideline can be found by looking at: 

• How such decisions have been made within their depart-
ment; and

• How the courts have interpreted these words in the past.

EXAMPLE

‘Fit and proper’

People are only allowed to practice as attorneys if 
they are ‘fit and proper’. There are a number of 
court cases where people have not been admitted as 
attorneys because they did not satisfy this require-
ment, or where they have been removed from the 
roll of attorneys and they have taken the matter to 
court. As a result, the courts have said people with 
convictions for crimes involving dishonesty, drug 
habits and those that have conducted their casework 
in particular ways are not fit and proper. There may 
also be circulars, memos and regulations in your 
department that offer some guidance as well. Even 
though these may later be challenged in court, they 
do provide a good starting point.

Sometimes, the Preamble to the enabling Act may also say what 
the purpose of the Act is. For example, the Preamble of the 
Special Pensions Act (69 of 1996) makes it clear why the Act was 
written by saying it is:

“To give effect to Section 189 of the Constitution; to 
provide for special pensions to be paid to persons 
who made sacrifices or served the public interest in 
the cause of establishing a democratic constitutional 
order; to prescribe rules for determining the 
persons who are entitled to receive those pensions; 
to establish a Special Pensions Board and a Special 

EMPOWERING PROVISIONS

The empowering provision is an extremely 
important aspect of any administrative action.  
Any action not authorised by the empowering 
provision is not allowed.  In fact, Section 6 
of the AJA says that a court can set aside 
decisions where:

• The decision was taken by an 
administrator who was not authorised to 
do so by the empowering provision;

• The decision was taken by someone who 
was delegated to take the decision, but 
the empowering provision did not allow 
such delegation; 

• That a “mandatory and material 
procedure or condition” set out in the 
empowering provision was not followed; 
or

• The action was taken for a reason that 
was not authorised by the empowering 
provision; or

• That the action was not rationally 
connected to the purpose of the 
empowering provision.



48

Promotion of Administrative Justice Act

49

Learner Workbook

Pensions Review Board; and to provide for related 
matters.”

There may also be a textbook on the subject that will help an 
administrator to decide. And, lastly, where they are still unsure, 
they could check with their departmental legal adviser.

Where a person has not supplied either sufficient proof or has 
not given enough information to meet the conditions in the 
empowering provision, it is good administrative practice for 
an administrator to write to that person and request additional 
information or proof.

a. Why is this important to you as an NGO?

If you are to assist someone in a matter under the AJA, you need 
to find out what the law or regulations say about the matter. 
In some cases, an administrator will have no choice – they will 
have to do what the empowering provision says. In other cases, 
they will have a choice, or discretion as to what to do. 

There are therefore two types of empowering provisions:

• Mandatory provisions; and

• Discretionary provisions.

i. Mandatory provisions

A mandatory provision is one that follows the following for-
mula:

 “If XYZ exists, then the administrator must (or shall) do 
ABC”.

 OR

 “If XYZ exists, then the administrator must not (or shall 
not) do ABC”.

The words must or shall, and must not or shall not indicate that 
the provision is mandatory. 

Where a provision is mandatory, the administrator has no 
choice in the matter. They must strictly follow the provision.

 EXAMPLE 

Section 3 of the Social Assistance Act (66 of 1992)
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Subject to the provisions of this Act, any person 
shall be entitled to the appropriate social grant if he 
satisfies the Director-General that he-

(a) is an aged or disabled person or a war vet-
eran;

(b) is resident in the Republic at the time of the 
application in question;

(c) is a South African citizen; and

(d) complies with the prescribed conditions.

ii. Discretionary provisions

Discretionary provisions give an administrator a choice (or 
discretion) as to what to do. They have the following formula:

 “If XYZ, then the administrator may do A or B or C.

 OR

 “If, in the opinion of the administrator the following 
exist, then the administrator may do A or B or C”

EXAMPLE 

The Regulations to the South African Passports and 
Travel Documents Act (4 of 1994) state:

3 (a) A South African passport may be issued to 
an applicant in the Public Service or other 
government institution if –

(i)  It is for an official journey; or

(ii) Such applicant is stationed outside the Re-
public and he or she journeys to and from the 
Republic while on leave. 

Understanding this difference, and knowing how to apply the 
regulations in the specific case you are dealing with, will inform 
your strategy for achieving success in protecting your client’s 
rights or legitimate interests.
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5.  FIRST NOTICE

How to respond to a first notice

We have covered the definition of an administrative action 
under the AJA – the key to understanding the Act– and we have 
an overview understanding of how administrators should be 
using the Act. Now we are going to look in some detail at how 
you can use the AJA to protect people’s rights and legitimate 
interests, begining with the first notice.

1. A preliminary decision

The process begins when a person applies for something (e.g. a 
building permit). The administrator’s job is to measure the facts 
of the matter against the conditions in their empowering provi-
sion and come to a preliminary decision. (It may also be that 
the administrator initiates the action, like in the Ntombela case 
desccribed in the previous chapter – the same process applies). 
One of two possible options faces them:

a. Either:

• The person has complied with all the procedures;

• The person meets the conditions in the empowering 
provision;

• The person is clearly entitled to what they are applying 
for; and

• No-one else’s rights could be affected by the deci-
sion…

 In which case the administrator can decide in favour of 
the person and send them a notice that the decision is 
in their favour. This notice should give the person any 
other information they might require (such as when they 
may begin construction).

b. Or, the administrator may want to make a decision 
which goes against someone’s rights (including the 
rights of the applicant and/or the rights of third parties). 
A notice must now be sent to that person or these people 
before the decision is taken.

BY THE END OF THIS 
SECTION

You will:

• Understand the importance of a first 
notice – i.e. the administrator is 
intending to take a decision against you;

• Know when the administrator has 
followed procedure in writing the notice;

• Know how to recognise and well written, 
and poorly written notice;

• Be in a position to challenge the 
administrator if they have not follwed 
procedure; and

• Know how to write a response to a 
first notice if you wish to dispute the 
administrator’s intended decision.
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2. The first notice

Section 3 of the AJA stipulates that, before taking a final 
decision which may adversely affect someone’s rights, the 
administrator must give a person whose rights will be affected:

a) Adequate notice of the nature and purpose of the pro-
posed administrative action;

b) A reasonable opportunity to make representations;

c) A clear statement of the administrative action;

d) Adequate notice of the right to request reasons; and

e) Adequate notice of any right to review or internal ap-
peal, where applicable.

In practice, an administrator can only do (c), (d) and (e) after 
they have made a final decision.  And, they can only make a 
final decision after they have given the person notice of the 
decision they are planning to take and a chance to make repre-
sentations.  As a result, the only way for these criteria to be met, 
is for two notices to be sent:

ß A first notice to cover the requirements in (a) and (b); 
and

ß A second notice to cover the requirements in (c), (d) and 
(e).

a. Adequate notice of the nature and purpose of 
the action 

‘Adequate notice’ means that the person must be given enough 
time to respond to the planned administrative action. 
The person also needs to have enough information to be able to 
work out how to respond to the proposed action.  They need to 
know the nature of the action (what is being proposed) and the 
purpose (why the action is being proposed).

b. A reasonable opportunity to make 
representations 

The length of time to allow a person to make representations 
will be different in different circumstances. Sometimes, this 
will be set out in the administrator’s enabling statute or in their 
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guidelines. If not, the person should be allowed at least enough 
time to raise objections, provide new information, or 
answer charges.

A ‘reasonable opportunity to make representations’ can some-
times mean that a person affected by the administrative action 
must be given a hearing where that person can make a verbal 
input.  At other times, it may only mean that a person must be 
allowed to submit written representations to the administra-
tor and that they must read and think about them.

To meet these requirements, the administrator’s notice should 
include:

• Adequate notice of the nature of the decision:

ß Who will take the decision?

ß What decision will be taken?

ß When will the decision be taken?

ß Where will the decision be taken?

ß How is the decision going to be taken?

• Adequate notice of the purpose of the decision:

ß Why is the decision going to be taken?

• Reasonable opportunity to make representations:

ß By when should representations be made (the dead-
line)?

ß How should they be made?

ß To whom should they be addressed?

ß Where should they be sent?

The letter should say what the deadline for making representa-
tions will be.  If, by this date, representations have not been 
received, they are entitled to proceed with the matter, 
make a decision and advise the person of what has been 
done.

An example of what this first notice should look like is on the 
following page.



54

Promotion of Administrative Justice Act

55

Learner Workbook

 Department of Social Development
Private Bag X 61

 Johannesburg
 0001

Tel: 011-322-7558
Fax: 011-322-7550

Email: abrooks@dsd.gov.gau.za

1 September 2002

Reference: 12345/01

CERTIFIED MAIL

Ms A Dube
PO Box 123
Diepkloof, 0123

Dear Ms Dube

RE: Your application dated 20/08/2002

You have applied for an old age pension.

Unfortunately, it seems that you may not be a South African citizen. 

The document you sent us to prove your age is a Lesotho birth certificate. As 
a result, I may not be able to award you a pension.

The reason why I would not be able to award you a pension is that Section 
3 of the Social Assistance Act says that only South African citizens qualify 
for old age pensions from the state. If you are a Lesotho citizen, you will not 
qualify.

If you have a document that shows that you are a South African citizen, 
please send it to me at the above address as soon as you can. It will probably 
be easiest for you to take a photocopy of this document (as well as the origi-
nal document) to a police station or magistrates’ court in your area. These 
people will certify the document for you. Once you have a certified copy of 
such a document, please send it to me at the above address.

If you do not agree with this decision, you may write to me at the above 
address explaining why you do not agree. Please make sure that you do so 
before 30 September 2002. If I have not heard from you by then, I will have 
to turn down your application.

Sincerely

A Brooks

DIRECTOR GENERAL, DEPT OF SOCIAL DEVELOPMENT
ab

The Administrator’s ad-
dress, telephone number, 
fax number and email 
(usually be on their let-
terhead).

Date

Reference number

Mailing instruction

Applicants name and 
address

Greeting / salutation

Subject

The problem

The nature of the decision 
to be taken

The purpose of the 
decision

REQUEST FOR FUR-
THER INFORMATION

Reasonable opportunity to 
make representations

Complimentary closing

Signature

Administrator’s name, job 
title and department
Administrator’s initials

A FIRST NOTICE
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PO Box 123
Diepkloof, 0123 

Tel: 073-4452367

15 September 2002

Reference: 12345/01

CERTIFIED MAIL

Mr. A Brooks
Department of Social Development
Private Bag X 61
 Johannesburg
 0001

Dear Mr. Brooks

RE: Your notice about my pension application (1/9/2002)

You have indicated your intention to reject my pension application based on 
your understanding that I am not a South African citizen.

I was born in Maseru, Lesotho, but am married to a South African, Mr. P. 
Dube of Diepkloof, Johannesburg, and have been a South African citizen 
since 1984.

Unfortunately, when I made my initial application I had left my South African 
identity book in Maseru after visiting relatives. I have now made a special trip 
back there at great cost to go and fetch the document.

A copy of the ID book is attached to this letter. It has been certified at the 
Diepkloof police station.

I hope that this now satisfies your requirements and there will be no further 
delays in issuing my pension.

Sincerely

Mrs. P. Dube

Your address, telephone 
number, (and fax number 
and email, if you have 
them).

Date

Reference number

Mailing instruction

Administrator’s name, 
department and address.

Greeting / salutation

Subject

The problem

Your response

Reasons for the missing 
documentation

Information about the at-
tached documentation – in 
case it becomes detached

Complimentary closing

Signature

Your name

RESPONSE TO A FIRST NOTICE
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3. Responding to a first notice

As an NGO, you will often be in a situation where someone 
comes to you for assistance after receiving a notice letter from 
an administrator.

You should take the following steps to respond to that first 
notice:

1. First, check to see if the notice is in fact a first notice, 
and not a second notice – i.e. has the AJA been complied 
with. If the letter is actually a second notice (i.e. notice 
of a final decision), and the person never received a first 
notice, write to the administrator asking why the AJA has 
not been followed, and requesting for a first notice to be 
issued and procedure to be followed.

 In doing so you can help to play an important role in 
ensuring the implementation of the AJA.

2. If the letter is a first notice (notice of an intention to take 
a decision), check that there are instructions on how to 
make representations. Write a letter of representation 
on behalf of your client, or assist your client to write one 
themselves. It is not essential that this reponse be sent by 
certified mail. It can be:

• sent by ordinary mail;

• faxed;

• emailed; or

• if you cannot write you may appear in person before 
the administrator to present your response.

3. If the deadline has already expired, and it could be 
considered an unreasonably short deadline from the time 
the letter was receieved, then write a letter to protest the 
unreasonable deadline, and include your representa-
tions to challenge the administrator’s intended decision.

a. Empowering provisions

If your client is trying to secure a pensions – she is over 60, and 
earns less than R500 per month as a domestic worker – but is 
in fact not a South African citizen, nothing you can do or say to 
the administrator will secure her a pension.

WRITTEN RECORDS

When you are dealing with a problem under 
the AJA, use all the methods available to 
you. Phone the administrator to discuss the 
problem, and ask a lawyer you know to give 
you legal advice on what to do. 

But it is very important that you keep a 
written record of absolutely everything that 
you do. If the administrator says anything 
to you ask them for it in writing, and keep 
copies of all letters, faxes and emails which 
you send to the administration on behalf of 
your client.

ASSISTANCE

An important role of NGOs, advice offices and 
para-legals is to assist members of the public 
in drawing up written responses to notices 
and requests for reasons.
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This is why we have raised the issue of empowering provisions. 
The administrator in this case will have a very specific mandate 
– they can only issue a pension to a South African citizen (a 
mandatory provision). It is your job as an NGO to know the 
law if you are going to assist someone, and to know where you 
have room to manouevre – i.e. where the administrator has a 
discretionary provision that allows them to use their judge-
ment on a particular matter.

Try not to see yourself in an adversarial relationship with the 
administrator unless absolutely necessary – work with them to 
get the problem solved. This may include asking them for advice 
about the law and regulations, and asking them what they can 
and cannot do  under their empowering provisions.

On the following page there is an exercise for you to practice 
responding to a first notice.
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Orlando West Local Council Private Bag X 61
Soweto

2045
Tel: 011-377-8790
Fax: 011-377-8700

Email: amkhize@dsd.gov.gau.za

1 September 2002

Reference: 12345/02

CERTIFIED MAIL

Ms Mchunu
PO Box 978
Soweto, 0123

Dear Ms Mchunu

RE: Withdrawal of your licence

You have a licence to operate a restaurant in Orlando West.

It has come to our attention that you are serving liquor at your restaurant. 
In fact, it seems that you were recently arrested by the police for doing so. 
As you know, your licence to run a restaurant does not allow you to serve 
liquor. As a result, you are acting illegally and we are therefore considering 
withdrawing your licence.

If you do not agree with this, you may write to me at the above address ex-
plaining why you do not agree. Please make sure that you do so before 
30 September 2002. If I have not heard from you by then, I will have to 
withdraw your licence.

 

Sincerely

A Mkhize

Orlando West Local Council
AM

The Administrator’s 
address, telephone 
number, fax number and 
email (usually be on their 
letterhead).

Date

Reference number

Mailing instruction

Applicants name and 
address

Greeting / salutation

Subject

The problem and the 
nature of the decision the 
administrator intends to 
take

Reasonable opportunity to 
make representations

Complimentary closing

Signature

Administrator’s name, job 
title and department

Administrator’s initials

EXERCISE 4 – RESPONDING TO A FIRST NOTICE

Below, there is  a letter from the Orlando West Local Council about an intended decision to withdraw Ms 
Mchunu’s restaurant license. You are a para-legal at the Orlando West advice office, and have been ap-
proached by Ms Mchunu who feels she has been dealt with unfairly and wishes to challenge the decision of 
the Local Council. Listen to her reasons, and then write a response to the notice in the space provided.
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After interviewing Ms Mchunu to discover the substance of your response to the proposed decision on the left 
hand page, write a response to this first notice:



60

Promotion of Administrative Justice Act

61

Learner Workbook



60

Promotion of Administrative Justice Act

61

Learner Workbook

6.  THE SECOND NOTICE

An administrator sends a second notice to a person when they 
have made a final decision. If they have followed procedure 
properly the administrator has given the person adequate op-
portunity to represent themselves, and has still decided to make 
a decision that is not in their favour.

As mentioned in the previous chapter, it may happen that no 
first notice has been sent, and your client has not had the op-
portunity to represent themselves. If this is the case, please refer 
back to the previous chapter and object to the administrator.

1. Responding to a second notice

As an NGO you may receive a lot of requests to assist people 
when they have received second notices. There are three impor-
tant things to check when a person receives a second notice:

a. A clear statement of the decision

In the second notice, the administrator should have clearly laid 
out the final decision they have made, in a manner that can 
be understood by the person receiving the notice.

The letter should include a clear statement of the decision:

ß Who took the decision;

ß What decision was taken;

ß When the decision was taken;

ß Where the decision was taken (which department does 
the administrator work for);

ß How the decision was taken.

b. Notice of right to request reasons

If the administrator does not include reasons for their decision 
in the second notice, they should clearly state how the person 
can go about receiving reasons. Chapter 7 of the Workbook 
goes into reasons in some depth and outlines how to go about 
writing a letter to request reasons.

BY THE END OF THIS 
SECTION

You will:

• understand that a second notice is a final 
decision;

• know whether an administrator has 
followed proper procedure;

• be able to recognise a properly written 
second notice;

• know how to take the matter further if 
your rights have been affected.

BEING UNDERSTOOD

The AJA says that everyone should be able to 
receive a decision and reasons in a language 
that they can understand. You can ask the 
administrator to send a letter to the person in 
their own language.
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The letter should clearly state:

ß When reasons should be requested (within 90 days);

ß Where the request should be sent;

ß To whom it should be sent; and

ß How the request should be made (for example, in 
writing).

c. Internal appeal

The second notice should also include information on any in-
ternal appeal or review processes which may be available. 
Not all departments have internal appeal options, but where 
they exist, the law states that they must be followed before a 
matter is taken to court.

An administrator must tell the person that they have these 
rights without waiting for the person to ask. If there is an 
internal appeal in the department, they must state at least the 
following:

• The name and address of the person or body to 
which the appeal must be made;

• When it must be made (the deadline or time period in 
which it must be made);

• The formal requirements of the appeal (such as that it 
must be in writing or that it must be on a special form.  A 
copy of the form must be included with the notice).

If there is no internal appeal, then the administrator must tell 
the person:

• That they can take the matter on review;

• When and how to do so, that is, to which court and 
within 180 days (6 months) of the person receiving your 
notice.  Or, where there is an internal appeal, within 6 
months of the final decision.

An example of a properly written second notice appears on the 
opposite page.
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Department of Social Development
Private Bag X 61

Johannesburg
0001

Tel: 011-322-7558
Fax: 011-322-7550

Email: abrooks@dsd.gov.gau.za

4 October 2002

Reference: 12345/01

CERTIFIED MAIL

Ms A Dube
PO Box 123
Diepkloof, 0123

Dear Ms A Dube

RE: Your application dated 20/08/2002

You have applied for an old age pension. Unfortunately, I have had to decide 
not to award this to you because it appears that you are not a South African 
citizen. Section 3 of the Social Assistance Act says that social grants (includ-
ing old age pensions) can only be paid to South African Citizens.

Section 10 of the Social Assistance Act gives you the right to appeal against 
this decision if you believe that it is wrong. Your appeal must be in writing 
and it must be made within ninety (90) days of receiving this letter. When ap-
pealing, you should use the proper form. I am enclosing a copy of this form 
with this letter for you to use.

The appeal may be lodged at your nearest District/Service Office. 

You also have the right to request written reasons for my decision from me. 
If you would like written reasons, you must send me a request for these, in 
writing, to my address above. You may send it by mail, fax or email, or you 
can deliver it personally. The request must reach me though within 90 days 
of you receiving this letter. Please note that if you have any difficulty writing 
this request, you can go to any of our offices and the staff there will help you.

Please remember to quote my reference number (12345/01) in your request 
for reasons and to provide me with your address and any contact telephone 
or fax numbers you may have.

Sincerely

A Brooks
DIRECTOR GENERAL, DEPT OF SOCIAL DEVELOPMENT
ab

The Administrator’s ad-
dress, telephone number, 
fax number and email 
(usually be on their let-
terhead).

Date

Reference number

Mailing instruction

Applicants name and 
address

Greeting / salutation

Subject

Clear statement of the 
decision / administrative 
action

Notice of the right to 
internal appeal – note that 
the appeal form must be 
attached to the letter

Notice of the right to re-
quest written reasons (and 
how to go about doing this)

Complimentary closing
Signature

Administrator’s name, job 
title and department
Administrator’s initials

A SECOND NOTICE
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2. Role for NGOs

There are a number of things NGOs can do to assist people 
with respect to the second notice:

1. Firstly, check that the notice letter that the person has 
received complies with the above criteria.

2. If information is missing, write to the administrator to 
complain and assert your client’s rights under the 
AJA. In doing so you will help to popularise the AJA, and 
bring the conduct of the administration in line with the 
AJA.

3. Few members of the public understand their rights in 
respect of reasons and internal appeal. This is an 
area where you can offer support to someone who feels 
that their rights have been unfairly compromised.

In the chapters that follow we discuss reasons, internal appeal 
and judicial review in some depth. It is worth noting, however, 
that there are other options than judicial review which are 
available as a last resort should reasons and internal appeal not 
solve the person’s problems. These are discussed at the end of 
the chapter on judicial review.
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