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Part 1
Introduction — about this guide

For most of South Africa’s past, administrative decisions have been shrouded
in secrecy. Ordinary people have never known why decisions have been
taken that go against them or even how such decisions were taken. Not only
that, but members of the administration have generally had a very bad
reputation amongst members of the public.

Recent legislation (the Constitution and the Promotion of Administrative
Justice Act) and policy (the Batho Pele White Paper) has tried to change this.

In this guide, we will look at each of these and how they affect the way
members of the administration are expected to act and we will often refer to
the Promotion of Administrative Justice Act (the ‘AJA’). But this guide is not
just about the AJA. Instead, it is really about how to make decisions and to
use procedures that will improve the relationship between the administration
and the public.

By following the simple procedures set out in this guide, you will be able to
comply with the new policy and laws, but more importantly, you will improve
the lives of all people in South Africa by making sure that decisions that affect
them are properly taken and explained. And you will help to change the way
people think about the public service.
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Part 2
New law and policy

&

New laws and policy have attempted to improve the quality of services
offered by the administration. We consider these briefly in this part.

Before starting, we need to quickly consider what the terms ‘administration’
and ‘administrators’ mean:

r"l
W ‘Administration’ and ‘administrators’

The administration does the day-to-day work of government. It is commonly
known as the public service and is made up of:
> All government departments at national, provincial and local levels;

» The police and the army; and
» The ‘parastatals’ (such as Eskom, Telkom and the SABC).

An administratoris anybody within the administration who takes decisions that
affect the public. This includes Ministers, Directors-General, Directors, Assistant
Directors and clerks.

As an administrator, you are required to follow these new laws and policy:
The Constitution;
The Promotion of Administrative Justice Act (the AJA); and
The Batho Pele White Paper.

1. The Constitution

South Africa is governed by the Constitution of the Republic of South Africa,
Act 108 of 1996 (the Constitution). As the highest law in the country, all laws
and all people (including Parliament, the President, the Ministers, the
administration and the courts) must follow and obey it.

As you know, the Constitution has a Bill of Rights that protects the rights of all
people inside the country, and it explains what their obligations and duties are.
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The Constitution has an entire Chapter devoted to the administration —
Chapter 10. Of the Sections in Chapter 10, the most important is Section 195.

oA

O i Section 195

Section 195 sets out the “basic values and principles governing the public administration”,

that is:
- Ahigh standard of professional ethics must be maintained;

Resources must be used efficiently, economically and effectively;

The public administration must be development oriented;

Services must be provided in a way that is impartial, fair and without bias;

The administration must cater to people’s needs;

People must be encouraged to participate in policy development;

The administration must be accountable and transparent and the public must be

given information that is timely, easy to find and accurate;

There must be good human resource management and career development

practices for members of the administraton; and

The administration must be broadly representative of the people of South Africa.

Just as important is the right to Just Administrative Action in Section 33 of the
Bill of Rights, which reads as follows:

(1) Everyone has the right to administrative action that is lawful, reasonable and
procedurally fair.
(2) Everyone whose rights have been adversely affected by administrative action has the

right to be given written reasons.
3 National legislation must be enacted to give effect to these rights, and must
(a) provide for the review of administrative action by a court or, where
appropriate, an independent and impatrtial tribunal;
(b) impose a duty on the state to give effect to the rights in subsections (1) and
(2);and
(c) promote an efficient administration.

Briefly, this means people have a right:
- To fair and reasonable administrative action that is allowed by the law;
To be given reasons for administrative action that affects them in a
negative way; and
To challenge decisions that they believe are wrong.
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2.  The Promotion of Administrative Justice Act (AJA)

You will notice that Section 33(3) in the box above also required Parliament to
pass a law to “give effect” to the right to just administrative action. This law,
passed in 2000, is the Promotion if Administrative Justice Act (the AJA).

The AJA:
- Sets out the rules and guidelines that administrators must follow when

making decisions;

Requires administrators to inform people about their right to review or

appeal and their right to request reasons;

Requires administrators to give reasons for their decisions; and

Gives members of the public the right to challenge the decisions of

administrators in court.

@ Note

This guide does not deal with the Code of Good Administrative Conduct that the Minister
of Justice will draw up. The Code will include guidelines and information for administrators
to assist them to meet the requirements of the AJA.

The AJA allows the Minister to make regulations over a wide range of subjects. This guide
does not deal with these in detail. Instead, it touches only on those on Fair Administrative
Procedures (that deal with how administrators should work). The latest version of these
regulations can be found on the following website:

http://www.doj.gov.za/reg/regadminregs.pdf

The regulations to the AJA will change from time to time. As a result, you need to check the
regulations and the Code of Good Conduct regularly.

3. The Batho Pele White Paper
Since 1 October 1997, the South African public service has been guided by a
new service delivery policy - the ‘Batho Pele’
White Paper.

The Batho Pele White Paper sets out Batho Pele

. . . . oo ‘Batho Pele’ is a SeSotho term
eight national service delivery principles, meaning ‘People First'.

which deal with the administration’s
need to:

Regularly consult with its customers about the level and quality of
services they are receiving and should receive in future;

Set service standards, setting out the level and quality of services that
customers can expect;

Increase access to services, especially to those people who find
barriers to access (such as their race, gender or disability; where they
live; how much money they have; their access to modern
communication systems; their culture and so on);
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Ensure higher levels of courtesy by setting out and sticking to
standards of behaviour for the treatment of customers;

Provide more and better information about services, so that
customers have full, ac curate, relevant and up-to-date information
about the services that are available;

Increase openness and transparencyabout how services are
delivered, how well they perform, the resources they use and who is in
charge;

Remedy failures and mistakes, so that when problems occur, there is
a positive response and problems are sorted out; and

Give the best possible value for money, so that customers feel that
their taxes are used properly.

Batho Pele is therefore about ensuring that the resources (such as money and
people) already used to run the Public Service are geared towards delivering
guality services. Many improvements that the public would like to see cost
nothing — a smile, treating customers with respect, being honest with
customers when giving information, and apologising if things go wrong.

These are really about adopting different (and better) standards of behaviour.

Batho Pele also gives the people who serve the customer - the front-line staff
- a major role in the new public service. Front-line staff, whether serving the
public directly or providing services to other parts of government, are often
best placed to tell managers what needs to be done to improve services for
both internal and external customers.
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Part 3
Making decisions with the AJA

&=

The AJA sets out the rules you need to follow when making decisions. In
this part, we will look at how this works for you in practice.

The AJA deals with two types of decisions affecting the public:
Those affecting individuals (which we look at in section A of this part of the
guide); and
Those affecting sections of the public (which are covered in section B of
this part).

@ Note

The AJA only covers decisions that adversely affect people’s rights. This means
that the decision must impose a burden orhave anegative effect. Itincludes
decisions that:

Require someone to do something, to tolerate something or not to do

something;

Limit or remove someone’s rights; or

Decide someone does not have a right to something.

However, in this guide our main focus is on good administrative practice (using
procedures that are fair and explain to people what you have done) and good
decision-making. Because it is difficult to know before a final decision is made
whether that decision will adversely affect anyone’s rights, you should follow the
procedures that the AJA sets out at all times.
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@ Note on the Promotion of Access to Information Act

Decisions under the Promotion of Access to Information Actare not covered
by the AJA, since this Act has its own rules about how to make such decisions.
The Promotion of Access to Information Act (2 of 2000) was passed to “give
effect to” the right of “Access to Information” in Section 32 of the Constitution. It
allows the public access to information held by the state and to information held
by another member of the public if thatinformation is needed to protect one’s
rights.

Section A - Decisions affecting the public

1. Overview

When called on to make a decision, the process is as follows:
Step 1- check whether or not you are empowered to act;
Step 2— check which procedures must be followed;
Step 3 - check which conditions must be met;
Step 4 - check what the consequences will be;
Step 5— make a preliminary decision. If this in favour of the person, notify
them of your decision. If not, move to step 6;
Step 6 — notify anyone whose rights may be adversely affected by the
preliminary decision (the first notice) and allow them to make
representations;
Step 7 — consider all representations made and make a decision; and
Step 8 — notify anyone whose rights are advers ely affected by the decision
(the second notice) Also, notify those people in whose favour you have
made a decision.

This process is illustrated in Flowchart 1 on the following page and is
described in detail in the pages that follow.

10
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FLOWCHART 1- GENERAL OVERVIEW

I am required to act because |
received an application

The administration decides
to do something that may
affect the rights of an
individual or individuals

whether | am empowered to act.

Step 1 - Analyse empowering provision to see

followed

Step 2 — Check which procedures have to be

Step 3 — Check which conditions must be met

Step 4 — Check what the consequences will

If the decision is in favour

be of the person (and nobody

else’s rights are adversely
affected) — notify the

Step 5 — Make a preliminary decision

person of your decision.

representations

Step 6 - Send first notice — notice of intended action, to anyone whose rights may be
adversely affected. Advise of right to make representations and set closing date for

Step 7 — Make the decision - by considering the facts (including representations received)

Do | have a discretion?

No, it's a mandatory provision - decide

Yes — exercise, using S6 as a guide and
taking all representations into account

If in favour - notify

Step 8 - If against, send second notice setting
out:
Clear statement of the decision;
Notice of right to request reasons; and
Notice of right to internal appeal or review

11
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2. Theeight-step process

Step 1 —Am | empowered to act?

Whenever you need to decide, the first question is: “am | authorised to make
this decision?” To find out, you need to check your empowering provision.
This will tell you whether the administration in general may act, and will tell
you as an administrator whether you have the authority to act.

Empowering provisions are what give members of the administration the
authority to act. Most empowering provisions are found in anenabling
statute .

@ ‘Enabling statutes’ and ‘empowering provisions’

For example, the Social Assistance Act (SAA) is an enabling statute , allowing for
a variety of pensions and grants. Section 4 of the SAA is anempowering
provision that empowers administrators to award old age pensions. Section 5 of
the same act empowers the administration to award disability grants, and Section 8
empowers them to award discretionary grants.

Empowering provisions not only give the administration the power to act by
describing what can be done and how. They also deal with who is allowed

to act and often set out the procedures to be followed by the person acting.

So, an empowering provision may say that the Department of Social Welfare
is empowered to award old age pensions of a certain amount to certain
people that meet certain requirements.

This provision may s ay that the person authorised to act is allowed to
delegate this authority to someone else. The question will then be whether
this power has been properly delegated to you. If the answer to this question
is “no”, then you cannot act and should send the application to someone who
is authorised to act.

12
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When considering whether you have the authority to act, you need to
consider:
Whether the application has been sent to the correct institution. For
example, if it is an application for a liquor licence and you work with
applications for disability grants, you need to send the application to the
right place;
Whether you are the right person to make the decision. That is, do you
personally have the authority to act? If not, you must check whether
the authority can be delegated to you and, if so, whether this has been
done. If the authority cannot be delegated or has not been properly
delegated to you, then you cannot act and must send the matter to
someone whois authorised to act; and
Whether the action you are expected to take falls within the
geographical area that you are empowered to act in. For example, if
an administrator in the Eastern Cape receives an application for an old
age pension from someone in Gauteng, they may not act. Instead,
they should send the application to the proper department in Gauteng.

&? Note

In all cases where you send an application to someone else to deal with,
you must also notify the person who made the application about what you

have done. You should tell them where the application has been sent, why
it was sent there, and give them the name, telephone, fax, postal and
physical addresses of the person to whom it has been sent.

Step 2 — Check which procedures must be followed

If you are empowered to act, the next step to take is to check what
procedures need to be followed in taking a decision and whether or not the
person making an application has followed the proper procedures. (For
example, when applying for a disability grant, a District Surgeon must
examine the applicant. If this has not been done, you may not take a
decision).

If the procedures have not been followed, you should return the application to
the person and advise them what procedures must be followed. If these are
still not followed, the application must be rejected and, since this is a decision
that adversely affects rights, the peison must be notified of the decision (as
set out in Step 8).

There may also be procedures in the empowering provision that you as an

administrator will have to follow. You need to check carefully what these are
and make sure that you have followed them before continuing.

13
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Step 3 — Check which conditions in the empowering provision must be
met
Before you can act, you must make sure the conditions in the empowering
provision are met. For example, just because someone has followed all the
procedures when applying for a disability grant does not mean that they are
entitled to the grant. They have to show that they are in fact disabled.
Similarly, if someone applies for a pension and follows all the correct
procedures when applying, they still need to satisfy the conditions for a
pension (that they are over a certain age, earn less than a certain amount of
money and so on).

Usually, this is quite straightforward (although there may be many conditions).
For example, an empowering provision may say that if a person is over 18
and completes a driving test satisfactorily, they must be given a licence.

However, some conditions are quite vague and use words that are difficult to
define. These are known as conditions with an “undefined legal concept” in

them.

Examples of an undefined legal concept are:
“If the person is a fit and proper person, then ABC will follow”

OR

“In exceptional circumstances, an administrator may decide to do
ABC”

OR

“If the administrator finds XYZ reasonable (or unreasonable), then
ABC should follow”

Words such as “reasonable” and “exceptional circumstances” have always
been difficult to define. As a result, it is not always easy for an administrator
to know how to act and whether or not their actions will be allowed.

For administrators to be able to decide whether someone satisfies an
undefined legal concept, they will need to give the concept meaning. This is
done by setting a standard that others may be measured against. Such a
standard needs to be:

Relevant;

Fair; and

Reasonable.

For example, if an undefined legal concept used the words “in special
circumstances”, administrators need to decide what they would regard as
special circumstances. They would need to show that the circumstances they
regard as special are relevant to the issue, that they are fair and that they are
reasonable.

14
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To create such standards, administrators need first to consider thepurpose
of the enabling statute and the purpose of the empowering provision. That is,
what is the statute trying to achieve? If it is trying to ensure that only people
with high moral character and no criminal convictions are admitted as
attorneys (by saying only “fit and proper people” may be admitted), then quite
clearly a standard can be set that excludes people who fall below this level.

In some cases, there are guidelines about how you should act. The first
guideline is to look to how such decisions have been made in the past.
Guidance can be found in:
How such decisions have been made within your department; and
How the courts have interpreted these words in the past.

Exanpl e

People are only allowed to practice as attorneys if they are “fit and proper”. There
are a number of court cases where people have not been admitted as attorneys
because they did not satisfy this requirement, or where they have been removed
from the roll of attorneys and they have taken the matter to court. As a result, the
courts have said people with convictions for crimes involving dishonesty, drug
habits and those that have conducted their casework in particular ways are not “fit
and proper”.

There may also be circulars, memos and regulations in your department that
offer some guidance as well. Even though these may later be challenged in
court, they do provide a good starting point.

Sometimes, the Preamble to the enabling Act may also say what the purpose
of the Act is. For example, the Preamble of the Special Pensions Act (69 of
1996) makes it clear why the Act was written by saying it is:

“To give effect to Section 189 of the Constitution; to provide for
special pensions to be paid to persons who made sacrifices or
served the public interest in the cause of establishing a democratic
constitutional order; to prescribe rules for determining the persons
who are entitled to receive those pensions; to establish a Special
Pensions Board and a Special Pensions Review Board; and to
provide for related matters.”

There may also be a textbook on the subject that will help you to decide. And,
lastly, where you are still unsure, you could check with your departmental
legal adviser.

15
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Where a person has not supplied either sufficient proof or has not given
enough information to meet the conditions in the empowering provision, it is
good administrative practice for you to write to that person and request
additional information or proof.

An example of such a letter appears on the following page.

16
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Department of Social Development
Private Bag X 61
Johannesburg
0001
Tel: 011-322-7558
Fax: 011-322-7550
Email: abrooks@dsd.gov.gau.za

1 August 2002
Reference: 12345/01
CERTIFIED MAIL

Mrs Dube
PO Box 123
Diepkloof, 0123

Dear Mrs Dube,

RE: Your application dated 20/08/2002
You have applied for an old age pension.

Unfortunately, you have not provided us with proof of your age. Old age
pensions are only available to women over the age of 60 and men over the
age of 65. As a result, before | can decide whether or not to grant you a
pension | need to see a certified copy of:

Your birth certificate;

Your identity document; or

Any other document that proves your age or when you wereborn.

It will probably be easiest for you to take a photocopy of your birth certificate
or other documents (as well as the original document) to a police station
or magistrates’ court in your area. These people will certify the document for
you.

Once you have a certified copy of such a document, please send it to me at
the above address by 31 August 2002 If | have not received any proof of

your age by that date, | will have to refuse your application. Please make
sure to keep the original document in a safe place.

Sincerely

DESIGNER TO INSERT SIGNATURE

B Ntshaba

Applications Clerk, DEPARTMENT OF SOCIAL SERVICES

bn
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Your address,
telephone number,
fax number and
email (this will
usually be on your
letterhead).

Date

Your reference
number

Mailing instruction
Applicants name
and address

Greeting / salutation

Subject

The problem

What information
you need

Helpful advice

Note deadline for
documents to be
sent (failing which
the application will
be refused)

Complimentary
clos ing

Signature

Your name, job title
and department

Your initials
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Step 4 — Check what the consequences will be
Once the conditions have been satisfied, certain consequences will flow from

this based on what the empowering provision says. In some cases, the
administrator has no choice — they must do something. In other cases, the

administrator will have a choice, or discretion as to what to do.

There are therefore two types of empowering provisions:
Mandatory provisions; and
Discretionary provisions.

i Mandatory provisions
A mandatory provision is one that follows the following formula:

“If XYZ exists, then the administrator must (or shall) do ABC”.
OR
“If XYZ exists, then the administrator must not (or shall not) do ABC".

The words must or shall, and must not or shall not indicate that the
provision is mandatory.

Where a provision is mandatory, you have no choice in the matter. Instead,
you must strictly follow the provision.

Exanpl e

Section 3 of the Social Assistance Act
Subject to the provisions of this Act, any person shall be entitled to the
appropriate social grant if he satisfies the DirectorGeneral that he -

(a) is an aged or disabled person or a war veteran;

(b) is resident in the Republic at the time of the application in question;
(c) is a South African citizen; and

(d) complies with the prescribed conditions.

ii. Discretionary provisions
Discretionary provisions give you a choice (or discretion) as to what to do.
They have the following formula:
“If XYZ, then the administrator may do A or B or C.
OR

“If, in the opinion of the administrator the following exist, then
the administrator maydo A or B or C”

18
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Exanpl e

The Regulations to the South African Passports and Travel Documents Act (4 of
1994) state:

3 (a) A South African passport may be issued to an applicant in the Public
Service or other government institution if —
() Itis for an official journey; or
(i)  Such applicant is stationed outside the Republic and he or she
journeys to and from the Republic while on leave.

An empowering provision never gives you an unfettered discretion— that is,
the power to make a decision entirely on your own and without any restriction
on what you decide. Instead, it will usually give you some guidance as to how
to make the decision.

Even if they don’t, the Constitution and the AJA demand that this discretion be
exercised at least in a way:

That is fair;
That takesrelevant factors into account; and
That excludes irrelevant factors.

You will therefore need to have as much information as possible about the
issue before taking a decision.

Steps 1 —4 are covered in Flowchart 2 on the following page.

19
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FLOWCHART 2

ANALYSING EMPOWERING PROVISIONS

Read the empowering provision carefully. Consider:
- Purpose of the Act
Purpose of the specific empowering provision
How the empowering provision relates to the purpose of the
Act

Do I have authority to act?
Has the application been sent to the right institution?
Am | the right person to decide?
Is it in my geographical area?
If not, send it to the correct place or person and notify the applicant

Have the procedures in the empowering provision been complied
with? If not, send it back to the applicant for them to comply.

What are the conditions in the empowering provision that have
to be met? Make sure to understand what the words in the
provision mean.

What kind of provision is it — mandatory or discretionary?

Preliminary decision

20
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In the space below, fill in your empowering provision and complete the
guestions that follow:

My Empowering Provision

My empowering provision is found in the following enabling statute:

It is in Section of the statute and reads as follows:

It sets out the following procedures that must be followed:

Once these procedures have been followed, the following consequences
arise:

The empowering provision (mandatory or discretionary)

21
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Step 5 —Make a preliminary decision
You must now measure the facts of the matter against the conditions in the
empowering provision and come to apreliminary decision.

a. If it is clear at this point that:
The person has complied with all the procedures;
The person meets the conditions in the empowering provision;
The person is clearly entitled to what they are applying for; and
No-one else’s rights could be affected by the decision ...

... then you can decide in favour of the person and send them a notice that
the decision is in their favour. This notice should give the person any other
information they might require (such as where to collect their pension).

b. If anyone’s rights may be adversely affected by this decision, a
notice must now be sent to the person before the decision is taken (as set

out in Step 6)

@ ‘Adversely affects’
Adversely affects means that the decision must impose a burdenor have a negative
effect. Itincludes decisions that:

Require someone to do something, to tolerate something or not to do something;
Limit or remove someone’s rights; or

Decide someone does not have a right to something.

Step 6 — The first notice
Before taking any decison that might adversely affect someone’s rights, you
must send them a first notice giving them:

Adequate notice of the nature and purpose of the administrative action;
and

A reasonable opportunity to make representations.

@ NOTE

In urgent situations, you might not have to send a first notice. For example, if you were
a child welfare officer and came across an unattended child that was clearly neglected
and was in a dangerous situation, you could remove the child without first notifying the
parents about what you intend to do.

However, once you have acted, you must immediately notify anyone whose rights may
be affected about what you have done (as set out in Step 8)

22
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a. Adequate notice of the nature and purpose of the action
“Adequate notice” means more than just informing a person that an
administrative action is being planned. You must give the person enough time
to respond to the planned administrative action. The person also needs to
have enough information to be able to work out how to respond to the
proposed action. They need to know the nature of the action (what is being
proposed) and the purpose (why the action is being proposed).

b. A reasonable opportunity to make representations

The length of time to allow a person to make representations will be different
in different circumstances. Sometimes, this will be set out in your enabling
statute or in your guidelines. If not, you should at least allow people enough
time to raise objections, provide new information, or answer charges.

@ NOTE

Even if you think that the decision you want to make will not change, the person
must still be given a reasonable opportunity tomake representations.

You need to make sure that you say in the letter what the deadline for making
representations will be.

To meet these requirements, your notice should include at least:

Adequate notice of nature of the decision:
=  Who will take the decision?
=  What decision will be taken?
= When will the decision be taken?
= Where will the decision be taken?

Adequate notice of purpose of the decision:

= How is the decision going to be taken?
= Why is the decision going to be taken?

Reasonable opportunity to makerepresentations:
= By when should representations be made (the deadline)?
= How should they be made?
= To whom should they be addressed?
» Where should they be sent?

You must diarise the matter for the deadline mentioned in the letter. On this

date, you must check their file and establish whether or not representations
have been received. If not, you are entitled to proceed with the matter,
make your decision and advise the person accordingly (as set outin
Step 8).

An example of what this first notice should look like is on the following
page.

23
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Department of Social Development
Private Bag X 61
Johannesburg
0001
Tel: 011-322-7558
Fax: 011-322-7550
Email: abrooks@dsd.gov.gau.za

1 September 2002
Reference: 12345/01
CERTIFIED MAIL
Ms Dube

PO Box 123
Diepkloof, 0123

Dear Ms Dube

RE: Your application dated 20/08/2002
You have applied for an old age pension.
Unfortunately, it seems that you may not be a South African citizen.
The document you sent us to prove your age is a Lesotho birth certificate. It
seems that you may not be entitled to an old age pension. As a result, | may
not be able to award you a pension.
The reason | would not be able to award you a pension is that only South

African citizens qualify far old age pensions from the state. If you are a
Lesotho citizen, you will not qualify.

If you do not agree with this decision, you may write to me at the above
address explaining why you do not agree. Please make sure that you do
so before 30 September 2002. If | have not heard from you by then, | will
have to turn down your application.

Sincerely

/}543_

A Brooks
DIRECTOR GENERAL, DEPARTMENT OF SOCIAL SERVICE

ab
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In some cases, you may need to write to a person asking them for
further information (as was discussed in Step 3). In such cases, you
might be able to combine this request with your first notice as is shown

on the following page.

Department of Social Development
Private Bag X 61
Johannesburg
0001
Tel: 011-322-7558
Fax: 011-322-7550
Email: abrooks@dsd.gov.gau.za

1 September 2002
Reference: 12345/01
CERTIFIED MAIL

Ms Dube
PO Box 123
Diepkloof, 0123

Dear Ms Dube

RE: Your application dated 20/08/2002
You have applied for an old age pension.
Unfortunately, it seems that you may not be a South African citizen.

The document you sent us to prove your age is a Lesotho birth certificate. It
seems that you may not be entitled to an old age pension. As a resdult, | may
not be able to award you a pension.

The reason | would not be able to award you a pension is that only South
African citizens qualify for old age pensions from the state. If you are a

Lesotho citizen, you will not qualify.

If you have a document that shows that you are a South African citizen,
please send it to me at the above address as soon as you can. It will
probably be easiest for you to take a photocopy of this document (as well as
the original document) to a police station or magistrates’ court in your area.
These people will certify the document for you. Once you have a certified
copy of such a document, please send it to me at the above address.

If you do not agree with this decision, you may write to me at the above
address explaining why you do not agree. Please make sure that you do
so before 30 September 2002. If | have not heard from you by then, | will
have to turn down your application.

Sincerely

/}543_

A Brooks
DIRECTOR GENERAL, DEPARTMENT OF SOCIAL SERVICE

ab
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&? Standard letters and forms
While standard forms are not encouraged, some of the information that you will
provide in your first notices will always be the same. To save time, you could
use a template (that is, a standard letter where you fill in additional information)
or even a photocopied form for some information. For example:

Have another look at the two versions of the first notices on the preceding pages.
You will notice that the following information will usually always be the same:

= Your address block;

= How representations should be made (for example, in writing); and

= To whom they should be sent (including that persons address).

As a result, you may be able to draw up a template that includes this as
standard. Or you may be able to make a photocopied form setting out how to
make representations and attach this to each notice you send out.

However, the date by which representations must be made will always
change. You must therefore be careful to make sure you change this in
each new notice or you should use terms such as ‘within four weeks of
receiving this notice’ or ‘within two months of the date on which this notice
was sent’ in your photocopied forms.

Step 7 — Making the decision

Once all representations have been received (or once the deadline set for
them has passed), you must now decide (taking all the representations you
have received into account).

The actual process of making a decision involves comparing the facts
presented by an applicant with the conditions that are set in the empowering
provision. Where the provision is mandatory, this will be quite a simple
process. For example, the law relating to pensions says anyone who is over a
certain age (60 for women and 65 for men) and who satisfies certain other
requirements will be able to receive a pension. If a woman over 60 applies for
a pension (and she satisfies all the other requirements), she must be given a
pension.

However, where the empowering provision is discretionary, you will have to
consider the facts and check what the empowering decision allows you to do.
Some empowering provisions will allow only for decisions in favour or against
the person. Others though will allow for a decision in favour (with conditions)
or against (with conditions). For example, a disability grant can be given for a
fixed period only and will be conditional on the level of disability that the
person has after the period has passed.

Section 6 of the AJA is very important at this stage, because it says what a

court will look at when a case is taken on review. As such, it gives you
excellent guidance on how to make such a decision.
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Section 6 of the AJA says that you:

- Can only take a decision if you are authorised to do so by the empowering
provision (or if the authority has been properly delegated to you);
Must not make biased decisions;

Must follow all of the procedures and conditions in the empowering
provision;

Must not allow any ulterior motives to influence your decsion;
Must consider all relevant factors when deciding;

Must ignore all irrelevant factors when deciding;

Must not allow any one else to influence your decision;

Must act in good faith when deciding;

Must act reasonably.

@ NOTE

At the back of the guide, you will find a Checklist based on Section 6 that you can use to
help you when making decisions.

This process is represented in Flowchart 3 on the following page.
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FLOWCHART 3

MAKING DECISIONS

provision)?

Law, Facts and Proof
Do | have enough information to decide (consider empowering
Are the conditions in the empowering provision met?

Are the facts the applicant has put forward supported by proof?
Have | sifted out the relevant facts from any irrelevant ones?

What kind of

decision is it?

Mal

ndatory:

Take the decision;
Notify the person

If negative, give a clear
statement of the
decision and notify of
right to appeal or review
and to request reasons
(if not already given)

Co

Discretionary:
Check what options there are. Could |
make the decision:

In favour;

Against;

Against or in favour with reservations
or conditions?

nsider S 6:

Have | acted in accordance with the
empowering provision?

Am | biased (or could anyone think |
am)

Am | making the decision for an ulterior
motive?

Did | follow all of the procedures?
Have | taken all relevant
considerations into account?

Did | ignore irrelevant considerations?
Did anyone influence me to make this
decision?

Have | acted in bad faith?

Did | make the decision arbitrarily?
Have | acted reasonably?
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If the decision is now in favour of the person and no one else’s rights will be
affected, you may take it and notify the person. You should aso provide the
person with any other information they might need (such as where to collect
their pension). The AJA does not apply to this, since it is not a decision that
adversely affects rights.

If the decision adversely affects anyone’s rights, a second notice needs
to be sent to them as set out in Step 8.

Step 8 — The second notice

Ifanyone’s rights are adversely affected by the decision, you need to send all
of these people a second notice setting out:

A clear statement of what was decided;

Notice of the person’s rights to appeal or review; and

Notice of their right to request written reasons.

a. A clear statement of the decision

You must state clearly what was decided. For example, you might say: “I have
decided not to award you a disability grant.”

b. Adequate notice of any right to appeal or review

Anyone adversely affected by a decision can challenge it if they think the
decision was wrong. In some cases, this might be an appeal to a supervisor
or an appeal board. If there is no such internal appeal though, the person can
take the matter to court for the court to decide. This is known asjudicial
review.

You must tell the person that they have these rights without waiting for the
person to ask. If there is an internal appeal in your department, you must
state at least the following:
- The name and address of the person or body to which the appeals must
be made;
When it must be made (the deadline or time period in which it must be
made);
The formal requirements of the appeal (such as that it must be in writing or
that it must be on a special form. If it must be on a special form, please
remember to include a copy of the form with the notice).

If there is no internal appeal, then you must tell the person:
That they can take the matter on re view;
When and how to do so, that is, to which court and within 180 days (about
6 months) of the person receiving your notice or, where there is an
internal appeal, within 180 days of the final decision.
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C. Adequate notice of a person’s right to request reasons
Anyone adversely affected by a decision is allowed to request written reasons
for the decision and must be told that they have this right. You should at least
state:

Where the request can be made;
When it must be made (what the deadline is); and
To whom the request should be made.

The regulations on Fair Administrative Procedures to the AJA say that you
should also say:

That the request must be:

» In writing;

» Addressed to the person who took the decision;

» Sent by post, fax or electronic mail, or that it may be hand delivered;

Where the person can get assistance if they cannot write;

That the person must say in their request:

» Which decision they are asking for reasons for;

» Which of their rights have been affected:;

» What their full name and postal (and email) addresses are; and

» What contact telephone or fax numbers they may have.

@ NOTE

We will look at how to write reasons in part 4 of this Guide.

In other words, your second notice should include at least the following:

A clear statement of the decision:
= Who took the decision?
= What decision was taken?
= When was the decision taken?
= Where was the decision taken?
= How was the decision taken?
» Why was the decision taken?

s
@ NOTE

While the AJA does not say that you have to provide reasons for your decision, it is
very good administrative practice to do so at this point. This will help people to
understand why decisions have been taken and will reduce the number of requests
for reasons too.
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Adequate notice of the right to internal appeal (if there is one):

To whom the appeal should be made;

When the appeal should be made;

Where the appeal should be made;

How it should be made; and

What form the appeal should be in (in writing or by using a
special form).

Adequate notice of the right to review

Where (to what court)?

How (by making application to court)?

When (180 days after receipt of this notice OR after internal
remedies exhausted).

Adequate notice of right to reasons:

When should they be requested (90 days)
Where should request be sent?

To whom should it be sent?

How should request be made?

The information required by the regulations.

An example of a second notice appears on the following page.
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Department of Social Development
Private Bag X 61
Johannesburg
0001
Tel: 011-322-7558
Fax: 011-322-7550
Email: abrooks@dsd.gov.gau.za

4 October 2002

Reference: 12345/01
CERTIFIED MAIL

Ms A Dube
PO Box 123
Diepkloof, 0123

Dear Ms Dube

RE: Your application dated 20/08/2002

You have applied for an old age pension. Unfortunately, | have had to
decide not to award you an old age pension.

On 1 September, | wrote to you to advise you that it seemed you might not
be a South African Citizen. In that letter (copy attached), | pointed out that
only South African citizens are entitled to old age pensions from the State. |
mentioned that the birth certificate you sent me showed that you were born
in Lesotho and | asked whether you were able to prove that you are a South
African. | also asked you to please send me this proof, or anything else you
wanted to tell me, by 30 September 2002. It is now 4 October and | have
still not heard from you. As a result, | must refuse to grant you an old age
pension.

If you believe my decision is wrong, you can appeal to our Board of Appeals
to have it changed. You will need to make this appeal in writing within 30
days of receiving this letter and using the attached form. This appeal must
be sent to the following address:

Old Age Pension Appeal Board

ATTENTION: Ms X Khumalo

Private Bag X56

Johannesburg

2000

You also have the right to request written reasons for my decision from me.
If you would like written reasons, you must send me a request for these, in
writing, to my address above. You may send it by mail, fax or email, or you
can deliver it personally. The request must reach me though within 90 days
of you receiving this letter. Please note that if you have any difficulty writing
this request, you can go to any of our offices and the staff there will help you.

Please remember to quote my reference number (12345/01) in your request
for reasons and to provide me with your address and any contact telephone
or fax numbers you may have.

Sincerely

/%5—

A Brooks
DIRECTOR GENERAL, DEPARTMENT OF SOCIAL SERVICE

Enclosure
ab
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@ Standard letters and forms

Again, standard forms are not encouraged. However, much of the information
that you will provide in your second notices will always be the same. To save
time, you could use a template (that is, a standard letter where you fill in
additional information) or even a photocopied form for some information. For
example:

Have another look at the second notice on the preceding page. You will notice
that the following information will usually always be the same and could be in
your template or on a form that you attach to your second notice every time:

o Notice of the right to request reasons and how to do so;
o Notice of the right to an internal appeal; and
o0 Notice of the right to review.

However, the date by which the request for reasons must be received and
the dates by which internal appeals and review procedures must be started
will usually be different. You must therefore be careful to make sure you
change this in each new notice or on any form you use. Or, if you are
using a photocopied from, you could say ‘within 4 weeks of receiving this
notice’ or similar words, depending on your circumstances.

The process involved in Steps 5— 8 is represented in Flowchart 4.
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FLOWCHART 4

SECTION 3 NOTICE PROCEDURES

Consider the empowering provision:
Has the applicant complied with the
procedures?

Has the applicant provided all the
information required?

If | made a decision, could a 3" party
be adversely affected?

NO Yes — notify the 3" party and
give them a chance to make
representations

If the decision — - )
will be in favour If the decision, once finally taken, will
of the person, adversely affect rights, notify the
notify them person of the intended action and the

right to make representations —
unless this has already been done!

Decide — taking all representations into account (and noting that, if
there is a discretion, this must be properly exercised).

Then, send second notice, setting out:
- A clear statement of the administrative action;
Notice of the right to request reasons;
Notice of the right to internal appeal (if there is one); and
Notice of the right to review.
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3. Procedure when the administration initiates a decision

Up to now, we have focused on the procedure when someone applies for
something. However, there will be situations where you decide to act without
having received an application from a member (or members) of the public.

Exanpl e

Ms Mchunu has a licence to run a small restaurant in Soweto. It is so successful
that the patrons queue around the block to eat there. Part of its appeal seems to
be that Ms Mchunu sells liquor after hours.

The local council is concerned and decides to withdraw Ms Mchunu’s licence.

The procedure is essentially the same as when someone applies for
something. Thatis:

Step 1- check whether or not you are empowered to act;

Step 2 - check which procedures must be followed;

Step 3 - check which conditions must be met;

Step 4 - check what the consequences will be;

Step 5— make a preliminary decision. If this in favour of the person, notify

them of your decision. If not, move to step 6;

Step 6 — notify anyone whose rights may be adversely affected by the
preliminary decision (the first notice) and allow them to make
representations;

Step 7 — consider all representations made and make a decision; and

Step 8 — notify anyone whose rights are adversely affected by the decision
(the second notice) Also, notify those people in whose favour you have

made a decision.

Go back and have a look at Flowchart 1 to see how this works.

The major difference is that the first notice will obviously use different
language (because you are planning to take a decision rather than reply to
someone’s request for something).

Have alook at the first notice on the following page to see how this is
done. (CHECK)
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Orlando West Local Council
Private Bag X 61

Soweto

2045

Tel: 011-377-8790

Fax: 011-377-8700

Email: amkhize@dsd.gov.gau.za

1 September 2002
Reference: 12345/02
CERTIFIED MAIL
Ms Mchunu

PO Box 978
Soweto, 0123

Dear Ms Mchunu

RE: Withdrawal of your licence
You have a licence to operate a restaurant in Orlando West.
It has come to our attention that you are serving liquor at your restaurant. As
you know, your licence to run a restaurant does not allow you to serve liquor.
As a result, we are considering withdrawing your licence.
If you do not agree with this decision, you may write to me at the above
address explaining why you do not agree. Please make sure that you do

so before 30 September 2002. If | have not heard from you by then, | wil
have to withdraw your licence.

Sincerely

/%T

A Mkhize
Orlando West Local Council

am
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@ Discretionary procedures in Section 3
In addition to the mandatory procedures, to ensure fairness you are expected to
consider following three additional procedures.

» Providing assistance in responding to the action. In serious or complex
cases, this may mean that a person must be allowed to have legal
representation.

A person should be given an opportunity to present information and
arguments in their favour and to challenge information and arguments
against them.

A person affected may need to be given the opportunity to appear in person
before the administrator.

When deciding whether or not to follow one of these optional procedures, both
the Constitution and the AJA require decisions to be made fairly. You will
therefore need to decide which procedures will, in the circumstances, be fair to
the people who will be affected by your decision.
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Section B - Decisions affecting the public

Section 4 of the AJA sets out the procedures to follow when making decisions
that may adversely affe ct the public.

Exanpl e

An example would be where the administration is planning something that may
affect the whole community, such as when a local council decides to build a new
sports field on land that has, until then, been used as communal grazing land.

These public procedures are designed to involve the public in the decision, to
provide accountability, and to gather information to help the administrator.
They are:
- A public inquiry;

A notice and comment procedure;

Both a notice and comment and a public inquiry; or

Another fair procedure.

The detail about how to follow these procedures is set out in the regulations
on Fair Administrative Procedures to the AJA.

@ NOTE

Please note that these regulations will change from time to time and that, before

using any of these procedures, you should first check the regulations. You can
find the latest copy of the regulations on the following website:

http://www.doj.gov.za/reg/regadminregs.pdf

1. Notice and comment
There are four basic steps to a notice and comment procedure:
1. Anotice must be given, which sets out enough information on the

proposed action.
2. You must call for comments on the proposed administrative action, and

you must allow enough time for those comments to be made.
3. You must consider the comments that you receive.
4

. You must decide whether or not to take the proposed administrative
action, with or without changes.
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Regulations

The regulations on Fair Administrative Procedures to the AJA provide the details
of this procedure. For example, they say:
The notice must be published in the Government Gazette if the action affects
the rights of people throughout South Africa. If they affect people in one
province, the notice must be in the Provincial Gazette. And, if they affect only
people in a specific area, it must be in a newspaper that is distributed in that
area.
People must be given at least 30 days after publication of the notice to make
their comments.
The notice must be published in English and at least one other official
language. If the people affected are from one province or area, the other
official language used must be one that is co mmonly used in that area.

Neither the AJA nor the regulations say what should be done at the end of this
process. h terms of good administrative practice though, it is important to
notify people about the decision taken at the end of the process and to tell
them about any internal appeal or review processes they may have.

Generally, such a notice should be published in the same place that your
original notice was published. So, if you used a local newspaper to notify
people about your intended action, then you should use the same newspaper
to notify them of your decision and their rights to review and appeal.

2.  Public inquiry

There are four basic steps to a public inquiry procedure.

1. Before the inquiry, you must decide whether to conduct the inquiry yourself
or to appoint another person or a panel of people to conduct it.

2. You must give notice of the inquiry. This must include details and
information about the matter and issues being investigated in the public
inquiry. It must also state where and when the inquiry will be held.

3. A public hearing must be held.

4. After the inquiry, you must compile a written reportand publish a summary
of the report.

i * Regulations
The regulations on Fair Administrative Procedures provide the details of this
procedure For example:

They set out similar rules for the notice of the public inquiry as those for a

notice and comment procedure.

They deal with special assistance that must be given to communities that have
a lot of people who cannot read or write.

They deal with the notice of the hearing itself — which must be published in
newspapers covering the country or the particular area co ncerned.

And they deal with the procedure to be used at public hearings.
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Again, the AJA and these regulations do not deal with what should happen
once the decision is taken. Good administrative practice though would require
you to publish your decision and the rights the public have to internal appeal
or review in the same place that you published your notice of the public
inquiry.

3.  Which procedure should I follow?

The notice and comment procedure is a good choice when the impact of the
administrative action is on the general public.

The public inquiry procedure is a good choice when there are issues
impacting on a specific community or when a specific issue keeps coming up
again and again. Itis also a good choice where it makes better sense to hear
oral submissions from members of the public.

It is even possible to follow both. For example, you may have a notice and
comment procedure and then, based on the comments, decide that a public
inquiry will also help.

You may also follow a different procedure as provided for in other legislation
as long as it complies with the fairness requirements of section 33 of the
Constitution.
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Part 4
Giving Reasons

The AJA requires you to give written reasons for any decision you take that
adversely affects anyone’s rights. In this section, we will look at when and
how to provide written reasons.

1. Who can request reasons?

Anyone whose rights have been adversely affected by a decision can request
written reasons.

2. When should | give reasons?

According to the AJA, the request for reasons must be made within 90 days of
the date on which the person became aware (or should have become aware)
of the administrative action. You must then give adequate reasons, in
writing, within 90 days.

ﬁ? NOTE

The AJA says you must give reasons for your decisions to a person who
requests them. Of course, you can give reasons at the same time you notify
people ofyour decisions. Sometimes this can help settle potential disputes
before they arise.

Sometimes a request for reasons will be made months after the decision has
been taken. If you do not give reasons at the same time as telling the person
the decision, it is a good idea to make a note of the reasons at the time the
decision is made and to file this note in the person’s file. Having made a note,
you will easily be able to provide reasons when requested to do so.
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Regulations
The regulations on Fair Administrative Procedures deal with the formalities that a
person requesting reasons must follow. Generally, these must be in writing and
sent by post, fax or email, or delivered by hand. They must also say what decision
the person is asking about and must provide their address and contact telephone
and fax numbers.

However, if you receive a verbal request from someone who cannot write or needs
any other assistance, you must help that person to make their request in writing.

Once you receive the reque st, you must acknowledge receipt. If you decide not to
give reasons, you must still write to the person and tell them why you are refusing
to give reasons for your decision.

Again, please remember that the regulations will change from time to time and you
need to check them regularly.

3. What are adequate written reasons?

You must provide a satisfactory explanation of why a decision was taken.
This does not mean that the reasons have to convince the person that the
decision was correct. Instead, your reasons must have enough detail to
explain why the administrative action was taken. It is not enough to just
repeat the relevant sections of the empowering provisions in your reply.

If the person requesting reasons has raised specific questions, these should
be answered as far as possible.

The reasons should be written in a language that the requester can
understand. For example, do not use technical terms unless you know the
person will understand these.

Generally, the length of your statement will depend on the complexity, nature
and importance of the decision that it explains. The more complex or serious,
the better motivated your statement should be.
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4.  Structure of reasons
Often the reasons you supply may be very simple and short. For example,
there may be no cost order necessary or the decision itself may have been
quite simple. The more difficult and complex a decision is, the greater the
need for more detailed reasons to be supplied. In all cases though, you must
comply with the following minimum requirements:

A clear decision must be set out, which also includes your particulars (as

the person who took the decision);

Adequate reasons for the decision must be given; and

You must provide information on any legal remedies available.
In general, your reply should include the following parts:

i Address block

Make sure to include:
Your address (which will usually be on the letterhead you use);
The date of the letter;
Your file reference number;
Any special mailing instruction, if necessary (such as “By
Registered Mail”; or “By Fax”);
The name of the person to whom you are writing;
Their address;
The name of the particular person you want to see the letter if you
are writing to a department or business (for example, “Attention: Ms
P Ndlovu™);
Your salutation (such as “Dear Ms Mkhize” or “Dear Sir”); and
The subject of the letter (such as “RE: Your application for a liquor
licence).

ii. The problem
Re-state the purpose of the application and say why you are writing (for
example, “I am writing in connection with your application for a disability
grant”). This will indicate that you understood the nature of the proceedings.

iii. The decision
This is where you state exactly what decision has been taken without yet
giving reasons for the decision:

1. State the main decision in one sentence only, but do not give any
reasons for the decision here. The purpose of this sentence is for
the recipient to get a clear and simple answer to the question: “Did |
succeed in my application?” or “What does the Department want
from me?”

Where you are acting on your own authority (and where you can't refer
to an application), you can test whether your decision is clear and
complete by checking to see that it answers the question: Who has to
do what, when and where?
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2. State all the subordinate decisions. Every subordinate decision

must be stated in one sentence only, without giving any reasons for
it. Remember that you are only allowed to make subordinate
decisions if the empowering provision allows it. Subordinate
decisions include:
a. Conditions attached to the main decision.
b. Time limits attached to the main decision.
c. Exceptions attached to the main decision.
d. Exemptions to the main decision.

3. Make a cost order, if the empowering provision allows or requires it.
State the amount that must be paid, who must pay it, and by what
date the amount should be paid. If you have to issue an
assessment before the amount can be paid, attach the assessment
as an enclosure.

iv. Reasons for the decision (and any subordinate decisions)

1. For the main decision:

a. Explain why you have authority to make this particular decision
(in simple cases, where there is no dispute about your authority,

it may not be necessary to elaborate on this requirement).
b. State the facts of the matter. Two sets of facts are important:

i. The history of the matter.

1. If the matter arose from an application by
someone, say who applied for what and when.

In some cases, you may have given other people a
chance to comment or make representations before
taking your decision. If this is the case, you must say
who you informed and what their responses were.

If you have already sent these responses to the
original applicant and they have replied to them, you
must also mention this.

2. If you initiated the matter, say why your
Department decided to start an investigation.
Set out who was informed of the investigation
and what their responses were.
ii. List all thefacts on which the decision is based.

c. Give the reference of the empowering provision — that is, say
what provision covers decisions on these types of facts.
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d. State the purpose of the empowering provision. List the
conditions that must be met before an administrator may
exercise the powers in the empowering provision. If you rely on
a Court’s interpretation of the section, give the reference of the
case and explain what impact this decision has had on the
section.

e. Apply the law to the facts listed.

f. If you have a discretion:
i. State that you are using a discretionary power;
ii. Say what the scope of the discretion is;
iii. Say which alternative you chose, and
iv. Why you chose it.

g. If the provision is mandatory, say that it is mandatory (and that
you don’t have a choice).

2. Repeat the process for each of the subordinate decisions and any
cost order.

@ Note

This structure sets out all the elements of a sound motivation for a decision. Of course, you
can keep it short and simple in clear cases. This applies in particular to situations where,
after having read the party's representations, you know that the actual dispute focuses on
one very specific issue. In such a case, it is important to address this topic and keep the
rest very brief.

V. Advice on legal remedies

1. Ifthere is an internal appeal available:

a. Give the contact details of the person responsible for the internal
appeal (including their name, physical address, email address,
fax number and telephone number);

b. Set out the period of time that they have to lodge the appeal or
the date by which it must be lodged; and

C. Explain any prescribed or special forms that must be used for
the internal appeal. Attach copies of these forms as an
enclosure.

2. If there is no internal appeal:

a. Say which Court has jurisdiction to hear a review; and
b. State the time limit within which the review has to be lodged.
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Vi. Ending off

Write a complimentary closing (such as “Yours sincerely”);
Sign the letter;

Write your name and job title clearly underneath your signature;
Say what department you are from;

If you will be sending enclosures, say how many there are (for example,
“Encl. (3)");
Include the writer’s initials (if the letter is typed on your behalf); and

Indicate who complimentary copies will be sent to (for example, “CC: Dr P
D Smith”)

Remember to include:

Your assessment for any fees payable; and
An internal appeal form (if prescribed).

An example of such a letter and explanatory notes about it appear on the
following page.

rP"l
W Standard letters and forms

Again, although standard forms are not encouraged, you will notice that the
‘advice on legal remedies’ will always be the same. As a result, you could draw
up a template of a letter where this information is always the same, or you could
print this on a separate document, photocopy it, and send it with each set of
written reasons you produce.
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Department of Social Development
Private Bag X 61
Johannesburg
0001
Tel.: 011/3227558
1 December 2001

Reference: 12345/01
CERTIFIED MAIL

Mrs Dube

PO Box 123
Diepkloof, 0123
ID. Number:

Dear Mrs Dube,

RE: Your application dated 20/09/2001

You have applied for an old age pension.

Decision:
Your application for an old age pension dated 20/09/01 has been rejected.

Reasons:

We have rejected your application since it appears that your assets exceed
an amount of R5 000. Having assets of this amount excludes you from a
social pension.

In your application for an old age pension, you stated that you do not have
any assets. However, it has come to our knowledge that you have recently
received R100 000.00 in an out-of-court settlement relating to the death of
your late husband 10 years ago. On 10 October 2001, we wrote to you
asking whether or not this was true and, if so, how much money you
received. You have not responded to this letter. One of our officers tried in
vain to contact you at your house on 25 and 30 November to discuss the
matter with you. On one of these occasions, one of your neighbours
confirmed our information with regard to the above stated out- of-court
settlement.

Amongst other conditions, regulation 13 of the regulations to the Social
Assistance Act 66 of 1992 says that your assets may not exceed an amount
of R5 000.00. Since your assets are around R100 000.00, you do not qualify
for a pension grant or for a reduced grant.

Based on these facts and the relevant legal provisions your application had
to be rejected.

Advice regarding legal remedies:

Under section 10 of the Social Assistance Act, you have the right to appeal
against this decision. It must be done in writing within ninety (90) days of
receiving this letter. The appeal may be lodged at your nearest
District/Service Office.

Sincerely

A Brooks
DIRECTOR GENERAL, DEPARTMENT OF SOCIAL SERVICE

ab
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Part 5
Judicial Review

&

Anyone who is not satisfied with your decision (or who has exhausted all
internal appeals and is still not satisfied) may take the matter to court for
review. This is known as ‘judicial review’ and your role in this is briefly
discussed.

1. Introduction

For the rights to just administrative action to be more than just rights on paper,
there must be a way to enforce them. The most important way in which these
rights can be enforced is by judicial review. This means that any person who
believes an administrative decision is wrong can challenge the decision in
court.

2.  Exhaustion of internal remedies

Before someone can ask a court to review an administrative action, there is
an important rule in the AJA that must be complied with— the rule of
exhaustion of internal remedies. This means that, where the law sets out
procedures allowing someone to review or appeal a decision of the
administration, these must be used up before an affe cted person can
approach a court. A person can therefore only ask for judicial review asa last
resort.

3. Time limit

One of the most important rules in the AJA is that an application for judicial
review must be made within 180 days (approximately 6 months) of the date
on which all internal remedies were exhausted.

Where there are no internal remedies available, the application must be made
within 180 days of the date on which the applicant became aware of the
decision (or could reasonably be expected to have become aware of the
decision).
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4.  Your rolein judicial review

The person who takes the administrative action to court (the Applicant) will
issue a “notice of motion”. This is a notice to the other side (the Respondent)
that a court action is being started. The Applicant will attach affidavits and
other relevant documents to the notice of motion. This notice of motion will be
served on the administrator (who will be the Respondent in this matter).

The Respondent (or Respondents) must deliver all documentation and
records regarding the administrative action to the relevant registrar or clerk of
the court within 15 court days (working days).

As the decision-maker, you may also be required to make an affidavit
explaining the circumstances and factors that you took into account when

making the decision. The attorney or advocate handling the matter for your
department will assist you to do this.
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Checklist
The following checklist can be photocopied and used by you to help you when
taking decisions. When you use it, remember to place the completed form
on the file to which it applies. This will assist you greatly if you need to
write reasons at a later date or if the matter is taken on review.

Am | authorised to take this decision by the empowering provision? That is:

O What is the empowering provision? Write it down in the following
space:

O Has the application or request been sent to the right department?

O Am | the right person to take this decision?

O Is the matter in my geographical area?

Did | act under an authorised delegation of power? If so ...
O Is the delegation in writing?

Am | impartial?

O Do | have any personal interest in this matter?

O Do | have any financial interest in this matter?

O Do I personally know any of the parties involved?

O Do | have any prejudice against any of the parties involved?

Did | comply with all procedures set out in the empowering provision?
Did | follow the prescribed procedure?

If 1 did not follow the prescribed procedure, does the empowering provision
allow me to follow a different but fair procedure or is it a justified departure
(for example, if the matter was urgent)? If you followed a different procedure,
write down what you did in the following space and why you did it:

O Did | give notice to all parties whose rights may be adversely affected by my
decision? Fill in their names in the space below:

Did | give them an opportunity to make representaions?

Did | consider all of the representations before | made my decision?
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O

Did | take the decision based on the correct information - factually and
legally? What are the facts?

What is the law that | took into account?

What factors did | consider as relevant when | made my decision?

What factors did | disregard as irrelevant factors / considerations when |
made my decision?

Did | take the purpose of the empowering provision into account in making my
decision? What is the purpose of the empowering provision? Write it down:

Did | make my decision in good faith?

Is this my decision, and not a decision that | made because | was influenced
or told to do it in this way by others?

What is the connection between the decision | took and the purpose for which
it was taken?

Did | make my decision within the prescribed time or within a reasonable time
(if there is no prescribed time)? How long did it take me?
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Recent laws and pl:\!iv.-_:.r hape arrn-nptnd to cha.ngn tha wily tha p:.blic
service works and to improve the lives of all in Souwth Africa. In this bool,
these mew laws and policies are locked at in some detall.

Of particular importance to the way the public service is now expected
o work is the Proenation of Administrative justice Act 3 of 2000 (the
AJAL This boak locks at the impact of the AJA an the public service and
on individual administrators. It explaing what the AJA is and what it
means for the way that administracors work, [t is written in very plain
language and offars useful axamples and ideas that you as an
administrater can foll e,

By following the sirmple ndes and procedures set out in this book, you
weill nriake sure that you camply with the law. But more importantdy, you
weill mriake sure that everyone whose rights may be affecved by your
dacigans knows why you took your decision and what they can da if thay
disagrr;r: withi it, I this Wiy, yau will contribate toa [rul:f open and
demacratic South Africa.

This book was produced by Justice Cellege with the assstance of GTZ
(German Development Co-operation)

Writnen by G:’&g Maoran

Princed by Lhereno Printers

For more copies of this bool, or for other publications on the Al&, please
contact either GTZ or Justice College at the following addresses:

GTZ Justice College

Aztertion: Matasha Jeﬁ:hn Private Bag X459

5 A Law Commission Prezoria

Private Bag X668 [ ]|

Pratoria

]

Tel: 012-322-7558 Tel: 012-3134-7700

Fane:  O12-322-7559 f 320-0936 Fa:  012-324-3785 / 126-4288
Emall: njelthaf@salawcom.org. za Emal:  admin@justcol.org.za
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