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Editorial

s South Africa will soon join
Athe world in celebrating

Christmas and New Year with
lots of festivities, the Department
of Justice and Constitutional
Development continues to caution
vulnerable groups, especially women
and children who continue to be
exposed to all forms of violence and
abuse around this time.

We recently celebrated 16 Days of
No Violence Against Women and
Children, this edition of Justice
Today particularly looks at pieces of
legislation that cater for vulnerable
groups.

Women, in some cases, find
themselves in abusive relationships
and experience difficulties in getting
out of such situations.
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We bring you the Domestic Violence
Act, which provides victims with
accessible legal instrument to
prevent further abuse taking place
within a domestic relationship whilst
also giving a step-by-step guide on
how to report it.

Another form of abuse, which is very
rife especially in rural communities
and mostly affects a girl child, is
the distorted form of Ukuthwala/ an
abduction into a forced marriage,
which infringes on rights of little girls
and young women.

In this edition, we share with you
departmental initiatives creating
awareness against such practices
in ensuring that the custom is not
practised in violation of the law and
human rights.
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The department continues to ensure
that the wellbeing of children is
prioritised through the enhancement
of its maintenance Electronic Funds
Transfer (EFT) system.

This system enables the department
to provide for children in a speedy
and effective manner.

This process has, in turn, improved
efficiency and reduced long queues
in courts.

Lastly, relax, unwind and participate
on our Eye Chat.

On behalf of Justice Today team, |
wish you all a Merry Christmas and a
prosperous New Year. All the best for
2015, enjoy!

GMsungwa@justice.gov.za

MOKGETHWA NGOEPE
MNgoepe@)justice.gov.za

MOSIMA MASHAO

MaMashao@justice.gov.za

LUYANDA MAKAPELA
LMakapela@justice.gov.za

NANA MZILA

SMzila@justice.gov.za

ISSUED BY INTERNAL COMMUNICATIONS
For any enquiries or contributions, please contact Luyanda Makapela:
Tel. 0123151723 | Email. LMakapela@justice.gov.za




COURAGEOUS

AND REPORT DOMESTIC VIOLENCE

Glory Msungwa
. Domestic Violence is regarded as a pattern of abusive behavior that
B transgresses the right of citizens to be free from violence. It is when
e, one partner in a relationship harms the other to obtain or maintain

power and control over them. That harm can take a variety of forms,
whether it is verbal abuse like shouting, emotional abuse such as
manipulation, control, humiliation, physical abuse including hitting
or punching, and sexual abuse like rape and inappropriate touching.

According to the SAPS's crime statistics researched by the Institute
for Security Studies and Africa Check, the Domestic Violence Act
makes it a legal requirement for the police to keep a register of all
cases of domestic violence reported at each station. As stipulated
in the Domestic Violence Act, any victim of domestic violence can
approach any local magistrate’s court and request assistance to apply
for a protection order against any person that they have a domestic
relationship with. A protection order is a court order that compels
an abuser to stop the abuse and sets certain conditions preventing
the abuser from harassing or abusing a victim again. A clerk of the
court will assist in the completion of the forms and take a victim
before a magistrate who will determine whether to grant an interim
protection order or not.

Important facts on Domestic Violence:

omestic Violence is regarded as the most common and

widespread human rights abuse in South Africa. The Domestic

Violence Act 1998 (Act 116 of 1998) was introduced in 1998
with the purpose of affording protection to victims of abuse by
creating obligations to all relevant bodies, such as the South African
Police Service( SAPS), the National Prosecuting Authority (NPA) and
the Judiciary.

The Act also provides victims of domestic violence with an accessible
legal instrument to prevent further abuses taking place within their
domestic relationship or environment. It recognises that domestic
violence is a serious crime against society, extending its definition
to include not only married women with children, but also unmarried
women who are involved in relationships or living with their partners,
people in same sex relationships and those who share living spaces.




Apply for a protection order at a magistrate’s court nearest to where
you live and/or work, at any time, during and outside court hours as
well as on public holidays or weekends.

First, apply for the interim protection order by completing the relevant
form at your nearest magistrate’s court or high court.

The application must be made by way of affidavit which states the:

Grounds on which the other person has a material interest in the
well-being of the complainant.

Occupation of the other person and capacity in which such a
person brings the application.

Written consent of a complainant, except in cases where a
complainant is:

A minor, a mentally disabled person, an unconscious person or a
person whom the court is satisfied that he or she is unable to provide
the required consent.

On receipt of the relevant form, a clerk will send an application to
a magistrate who will then set a date for a complainant to return to
court, so that an application can be considered.

A magistrate will also prepare a notice to inform the abuser about the
protection order and when he or she should come to court.

After the court appearance, a magistrate may grant the protection
order.

L
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DOMESTIC VIOLENCE

of domestic violence. The Domestic Violence Act, 1998 (Act 116 of 1998) was enacted with the main purpose

to afford the victims of domestic violence maximum protection from domestic abuse that the law can provide.- =
The Act further introduced measures which seek to ensure that relevant organs of state
give full effect to the provisions of this Act, and thereby to convey a message
that the State is committed to the elimination of domestic violence »

WHAT IS DOMESTIC VIOLENCE?

D omestic Violence is regarded as a serious social evil and South Africais one of the countries with highincidences

In general, domestic violence may:

- Beanon-going pattern of coercive control

* Increase in severity over time

Be complicated due to the fact that a victim and perpetrator
often share financial, social and familial tie

Forms of abuse in terms of the Domestic Violence Act

Physical Abuse may include:

« Shoving, slapping, punching, kicking, throttlmg, biting

« Assault with objects, guns, knives or any other dangerous
weapon

Sexual Abuse may include:

«  Rape, attempted rape, indecent assault ! -

« On-going verbal abuse W|th saxual slurs such as btteh,gh e
Slt, ete; o gt o 2 :



n an effort to enhance the maintenance system, the

MAH NT EI NAN @ EI Department of Justice and Constitutional Development

introduced the Electronic Funds Transfer (EFT) system

in 2006. This initiative was introduced to ensure that all

@@NTUN@E@ T@ IE beneficiaries receive maintenance monies in their bank
accounts within 24-48 hours.

A g@@@@g@ Ll'_l_ll:H] ﬁ@@@ﬁ For the past nine years since its inception, courts have a

IEFF reduced number of maintenance beneficiaries queuing for
their monies, reduced travel costs and money kept in the

country's courts.

Glory Msungwa

According to the Third Party Funds (TPF) Director, Mr Nico
Van Harmelen, 97, 77% maintenance beneficiaries are
currently receiving their monthly payments through the EFT
system. “We are satisfied with the progress, as at the end
of September 2014, approximately 215 000 beneficiaries
received their money within 48 hours, while the remainder
of the beneficiaries 4 889, receive their monies in cash,” said
Mr Van Harmelen.

Although the department has not yet achieved its target of
all courts making their own decentralised payments by the
end of 2014, it has made a significant progress. He indicated
that as at September 2014, 392 courts were using EFT
payments to beneficiaries, limiting the time to 48 hours in
which beneficiaries receive their monies Mr Van Harmelen
applauded staff members that have been working hard to
ensure that beneficiaries receive their monies on time.

“These officials are our unsung heroes and heroines of the
department. They have been making EFT payments since
April 2006 and have therefore enhanced the experience of
numerous maintenance beneficiaries of the justice system,”
he said.

Mr Van Hermelen said the TPF unit at the national office, all
relevant officials at the regional level and at all courts have
worked very hard in ensuring that the system is a success,
not only has it been innovative in starting to make EFT
payments in 2006 but at the forefront, under the leadership
of the Chief Director, Mr Johan Johnson in decentralising the
function since 2010 to enhance the maintenance payment.
“Without such innovations, maintenance beneficiaries
would still be standing in long queues,” he expressed.

The department has recently commissioned a service
provider to provide an automated system for the financial
administration and accounting for the TPF.

All courts staff members and maintenance beneficiaries
are however encouraged, in the meantime, to make use of
the direct maintenance payment system, whereby a court
may, after consideration of the facts, grant and order that
forces the employer to pay the beneficiary directly. “The
monies can reach the beneficiary on the same day that it
gets deducted from the salary of the defendant, without
having to be paid to the relevant court first,” said concluded
Mr Harmelen.

December 2014 | 7




Gender Issues: Ms Ntibidi Rampete stands for the
rights of women and children.

s it has always been the role of the Department of Justice and
Constitutional Development (DOJ&CD) to prevent the abuse
of women and children and prosecute offenders, Justice
Today looks into the practice of the distorted form of Ukuthwala as
one of the violations of children, women and ultimately human rights.

Ukuthwala is referred to as a form of abduction that involves
kidnapping a young woman either by a man, his friends or peers with
an intention of compelling a young woman's family to agree into
marriage.

However, the parties involved would have already consented to
getting married and want to hasten the process by initiating abduction.
During this period, when a young woman is staying at a potential
groom's family house, she will not have any sexual intercourse with a
prospective groom.

For years, Ukuthwala has been practised in South Africa by certain
cultural groups. Although in some cultures the practice is condoned
and viewed as a way of life, the practice has since been distorted
in many areas of the country Ms Ntibidi Rampete, Director: Gender
Directorate within the department stressed on the negative
implications of such a distorted practice on children, women and the
economy as a whole.

81 JUSTICE TODAY

Ms Rampete explained that through outreach campaigns conducted
in rural areas on distorted Ukuthwala/forced marriages, it has been
observed that in most instances, the custom is practised in violation
of the law and human rights.

“What is happening lately is a distortion of the practice as young
girls are married to older men without their consent in terms of the
Recognition of Customary Marriages Act. For a customary marriage
to be legally valid, consent of a girl /young woman is required,” said
Ms Rampete.

She highlighted that the distorted form of Ukuthwala which results in
the abduction of a girl without her consent and rape is punishable by
law through the Prevention and Combating of Trafficking in Person’s
Act 13 of 2013 and the Criminal Law ( Sexual offences and related
matters) Amendment Act, 32 of 2007. The laws allow prosecution for
the abduction of and sex between an adult and a girl under the age of
16 respectively.

“However, even if the victim is over the age of 16 and is forced into
marriage and sex without her consent, it is still regarded as a rape
and a perpetrator, including parents who are accomplices, can be
prosecuted,” she clarified.

The impact of the distorted Ukuthwala, especially on children, is
detrimental in that some leave school, making it impossible for
them to get an education in order to be economically independent.
“It perpetuates the cycle of poverty amongst women and continues
subjugation of women,” said Ms Rampete.

“The distorted form of Ukuthwala may also result in child mortality as
these girls are pressurised into having sex at a young age while their
reproductive organs have not fully developed,” Ms Rampete stressed.

Although the department has not done research to give a conclusive
finding to determine hotspots for distorted Ukuthwala, in the last few
years, some incidents have been reported in the Eastern Cape and Kwa-
Zulu Natal. Ms Rampete indicated that there could be other provinces
involved in this practice. The Gender Directorate has since partnered
with regional offices, the National Prosecuting Authority (NPA), Legal
Aid South Africa (LASA) and traditional leaders /authorities to conduct
extensive awareness and public education during the 16 Days of
Activism campaign this year.

“However, our work as the Gender Directorate of educating
communities on the scourge of violence against women and children
is not only during 25 November to 10 December yearly, but it is
conducted throughout the course of the year, “she reported.

In creating awareness on the dangers involved in the distorted
practice of Ukuthwala and in rural areas, the Gender Directorate
recently conducted campaigns in the Eastern Cape Mganduli on the
26 November 2014 and the 1-5 December 2014 in KwaZulu-Natal.



THE NEW SEXUAL OFFENCES ACT OFFERS
SPECIAL PROTECTION FOR CHILDREN
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a person commlts a act of sexual lon or an act
of sexual violation with a child undermf 16 years, such
an act, despite the consent of the chi n offence (statutory
’rape and statutory sexual violation);

: e both parties are children under 16 years, the National
Director of Public Prosecutions must authorise the prosecution
in writing. In such a case, both children will be charged.

« Other offences that may be committed against children include:
— The sexual exploitation of a child
— The sexual grooming of a child

— The exposure or display of or the causing exposure and
display of pornography to children

— Using children for pornographic purposes or

— Benefiting from child pornography

— Compelling or causing children to witness sexual offences
or sexual acts or self masturbation and exposure or display
of or causing exposure or display of genital organs; anus or
female breasts (flashing) to children.

« The Act makes it an offence for a person who knows of a sexual

offence that was committed against a child to fail to report such
offence to a police official.
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Chapter 6 of Criminal Law (Sexual Offences and Related
(Act 32 of 2007), established the National Register for Sex

The NRSO was established by an Act of Parliament in
2007.

It is a record of names of those found guilty of sexual
offences against children and mentally disabled people.
The register gives employers in the public or private
sectors such as schools; créches and hospitals the
right to check that the person being hired is fit to work
with children or mentally disabled people.

South Africa needs a register to curb the high prevalence
of sexual offences against children and mentally disabled
persons, by registering all the details of convicted sexual
offender.

A sexual assault is when someone touches another
person without permission.

A sexual act involves penetration or an act of
sexual violation.

Having sex without permission is known as rape.

All sexual offences against a child and people who are
mentally disabled are placed on the Register.

The Act expands the definition of rape to include all forms
of sexual penetration without consent, irrespective of
gender and age.

It lists new sexual offences against children and
mentally disabled persons; such as:

* Sexual grooming;

* Exposure to pornography;

* Creation of child pornography;

* Flashing;

* Causing children to witness sexual assault.

_‘“ Diepariment:
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Go to the nearest police with a family member or a friend
Make a statement

The police will take down everything you tell them in the
form of a statement

You are allowed to make changes to the statement
Do not forget to get a case number from the police officer

When reporting to the police, he/she may ask for a
medical person to carry out an examination.

The findings will be included in your case file

Do not forget to give the police officer your address and
telephone numbers

When you move, inform the police so that they can
keep you informed

Special child-friendly courts have been set up around the
country with safety and comfort at the heart of justice for
children and victims of sexual offences. To make victims
feel safer, toys are provided, as well as a television (one
way mirror) to get testimony in a manner that makes the
child comfortable.



What are the obligations of employers?

* The law requires all organisations working with children
and mentally disabled persons, to take steps to prevent
workers whose names are in the register from working
with children or a person who is mentally disabled.

Employers in public or private sectors such as the
medical or education sector at schools and creches
can check that the person being hired is fit to work with
children or mentally disabled people.

Offenders are not allowed to apply for foster care or
adoption, and any processes related to the supervision

of children and mentally disabled person.

What must an employer do if a staff member’s name
is on the Register?

If an employer at any time finds out that the name of an
employee appears in the Register, the employer must
immediately terminate the employment of the worker,
unless the person can be moved to another post which
will not bring the worker into contact with a child or a
person who is mentally disabled.

What does the Register expect of employees?
Honesty! An employee found guilty of a sexual offence
against a child or a person who is mentally disabled
must tell an employer about the ruling. In terms of the
Criminal Procedure Act, the employee must tell his/her
new employer about the court decision when applying for
a job. Not telling an employer about a court decision in
respect of a sexual offence could lead to one getting a fine
or imprisonment, or both.

A person who does not reveal that he/she has been found
guilty of an offence and applies for permission to run a
business or organisation working with children or mentally
disabled persons is breaking the law.
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The Justice Today EYE CHART has clues whose solutions can be
found by carefully reading all the articles in this issue. Fill in the
answers correctly and stand a chance to WIN.
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T is regarded as the most common and 3. Which system is used by the department to pay out mainte-
widespread human rights abuse in South Africa. nance monies within 24-48 hours?

2. e is referred to as a form of abduc- 4. What is the surname of the Director responsible for the
tion that involves kidnapping a young woman by a man and Third Party Funds?

his friends or peers with an intention of compelling a young
woman'’s family to agree into marriage.
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Complete the EYE CHART and Fill in your details on the entry form and fax to
086 226 0222, attention Nthabiseng Ngwetsana. The first 3 correct entries drawn will a prize.

NAME

POSTAL ADDRESS

TELEPHONE:

Terms & Conditions: If you have won a prize, you are advised not to enter any other competitions run in Justice Today for a period of 12 months to afford other
employees an opportunity to win.
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