
NATIONAL DEFENCE FORCE: SUBMISSION FROM PAC TO THEME
COMMITTEE 6.4

1. The supreme law, the constitution, should only contain fundamental principles that structurise and constrain the

Defence Force.  A Defence force force by its nature cannot be entirely regulated by Constitutional provisions.

The legislature should make the necessary laws and regulations in the spirit of the constitution and through the

power it exercises over the Minister of Defence.

2. The Defence Force should not fall under the Public Service Commission because of its peculiar nature and

functions.

3. PAC holds it to be crucial that the Defence Force should be under civilian control through a constitutional

provision.

4. Members of the Defence Force should be bound by the constitution, equally.  No regard to anything except

citizenship should be taken into account in the Defence Force eligibility and the exercise of rights and

privileges.

5. All the agencies of the Defence Force shall be viewed by the constitution as constituting a single unit with the

SANDF and shall therefore exercise no autonomy of whatever semblance.

6. The Defence Force should be made to be throughly conversant with the internal and foreign policies of the

government.

7. The Defence Force members shall unconditionally execute the constitutional and legal commands of the

Defence Force but shall reserve the right of refusing to execute immoral, amoral and unlawf ul commands from

an officer of the Defence Force.

8. Arms production should fall out of the duties and functions of the Defence Force.

9. Parliamentary Select Committee on Defence should be allowed an important role in defence matters.  Nothing

should take place without its consent.



7 October  1994

PACs INITIAL SUBMISSIONS ON THE CONSTITUTION MAKING-PROCESS

AND PUBLIC PARTICIPATION IN THAT PROCESS

INTRODUCTION

The Constitution drafting task with which the Constitutional Assembly is seized, is a very complex
and involved one.  This is due partly to the fact that this process has few, if any parallels, in the
world.  In addition, it has very rigid and complex guidelines (Constitutional principles) which must
be adhered to.  This does suggest therefore that, although the process may involve some trial and
error, the participants must ensure that the outcome is perfect in order to get the required
certification.  Equally, this process is likely to be time-consuming and costly.

1. CONSTITUTION-MAKING PROCESS

1.1 s73 requires that the Constitutional Assembly should pass the New Constitutional Text
within two years.  The PAC accepts this time-frame as a target which the process must
earnestly endeavour to meet.  However, as the Constitutional Drafters themselves did
recognise, this time-frame is not cast in stone or sacrosanct and should the
Constitutional Assembly feel that it is reasonably necessary to extend it, the PAC will
be amenable to such a proposal.

1.2 There are a number of factors which will have an impact on the time-frame.  These,
inter alia, are:
1.2.1 A structured and inclusive process of public participation in the Constitution-

making process.
1.2.2 The setting up of structures and processes through which the Constitutional

Assembly will seek to carry out its mandate.

By and large, this has been achieved by inter alia, the setting up of the

Constitutional Committee, Theme Committees, Administrative Support staff

and so on.  The PAC is satisfied that these structures and processes do seem

adequately equipped for the challenges that lie ahead.  They should be given the

opportunity to perform their tasks.

1.2.3 A clear, focused and integrated, programme.  The topics allocated to the Theme

Committees would in our opinion, meet this requirement.  It is important

therefore, that the process must clarify the functions, objectives and powers of



Theme Committees.  Progress of the Theme Committees in processing work to

the Constitutional Committee, will in due course indicate whether the

Constitutional Assembly will meet the target date of May 1996 (S73 (1)).

In this regard, the PAC also feels that there are additional factors which, if addressed quite early in

the process, will facilitate progress on the substantive aspects of the process.  These are:

(a) A Common understanding of the full implications of the Constitutional Principles.  These

principles cannot be amended and are binding on the Constitutional Assembly (S74).  It is

important therefore, that the practical meaning of the Constitutional principles and their

implications for a Final Constitutional Model/Framework, are known as soon as possible.

The PAC suggests that either these principles should be among the first issues to be discussed by

the Theme Committees, or that a Technical Committee or the panel of Constitutional Experts be

requested to give possible interpretations of them.  Some people have argued for instance, that the

Constitutional Principles are drafted in a broad and flexible manner and could accommodate more

than one Constitutional Model/framework.

In addition, one would like to know for instance, what principle II implies, in requiring that

due regard should be paid to chapter Ill of the Interim Constitution before a new chapter on

Fundamental Rights is drafted, and the practical implications of S161 and so on.

(b) There are a number of concepts and Conceptual issues that are raised by the Constitutional

principles and the Constitution-making process which need some discussion, clarification or

common understanding.  These include, a Democratic State, Representative Government,

Self-determination and so on.  This suggests therefore, that Theme Committee I on the

Character of the State, should be given some priority.  Most of these concepts are part of the

terms of reference of that Theme Committee.  We believe that a common understanding of

their implications will help to facilitate the smooth functioning of the process.



1.2.4 We are drafting a Final Constitution while on the other hand, we are busy

implementing the New Interim Constitution.  It has been suggested that

already some of the Constitutional principles form the basis of the interim

Constitution.  Equally, in some instances, these principles require that the

Constitutional Assembly should pay due regard to the Interim Constitution

(Principle II).  Further, certain chapters of the Final Constitution (eg. on

Provincial Government) are prioritised and would also require an input from

the Commission on Provincial Government (see S161).  This implies that

although the Constitutional Assembly has the task of drafting a Final

Constitution, it cannot however, ignore the development of the Interim

Constitution and its jurisprudence.  This of course, has implications for the

time-frame and the entire work of the Constitution-making process.

1.2.5 The Constitutional Assembly takes its decisions by a 2/3 majority

(S73) and a 1/5 of its members have the right at any stage, to refer parts of

the final Constitution to the Constitutional Court to check whether they are in

accordance with the Constitutional principles (S71(4)).  These suggest a need for

negotiations and bargaining before decisions are taken and such a process is

bound to take its toll on the allocated time for the passing of the Final

Constitution by the Constitutional Assembly.

1.3 Recommendations

1.3.1 We will not at this stage attempt to breakdown the time-frame of two years given
by the Constitution.  We endorse the programme of work suggested by the
Administrative Staff of the Constitutional Assembly which goes up to the end of
the 1994 session.



1.3.2 The PAC recommends that at the end of the 1994 session, we need to assess the
progress achieved.  This will allow participants to prepare well in advance for the
crucial 1995 sessions.  In addition, the Administrative staff can then prepare a
programme for 1995 bearing in mind the progress and experiences of 1994 and
the factors mentioned in 1.1 and 1.2 above.

1.3.3 We recommend that what has been approved by the Constitutional Committee
and the Constitutional Assembly in terms of process and substantive programme
for 1994, must be implemented without further delays.  Flexibility should,

where it is reasonably necessary, be allowed.

1.3.4 Issues must be fully discussed and where possible finalised.  No matters should be

deliberately shelved so that they can be steamrolled later when the deadline is

approaching or is very near.
2. PUBLIC PARTICIPATION IN THE CONSTITUTION-MAKING PROCESS.  This
must be encouraged.  It should involve all sectors of Society from all corners of the country.
Genuine public participation will enable our people to be involve in the decision-making
process rather than to react to already made decisions.  The interaction between the people
and their elected representatives will enable the latter to remain in touch with the needs of
the people and also creates a sense of accountability.  These will assist in legitimising the
New Constitution as the population will feel that it is their constitution as they were
directly involved in its making.

On the other hand, public participation is time consuming and can be a costly affair.
However, these should not prevent attempts to encourage public participation.  Public
participation should therefore, be planned, structured and managed so that it does not end
up hampering progress.

In this context, the PAC views public participation in two ways which are not mutually
exclusive.  They are:

2.1 Direct Public Participation

This suggests the full involvement of our people from all sectors of our Society in the
constitution making process.  The creation of this National Dialogue should go beyond
our interacting only with those who have the resources and live in accessible areas.  The
process must endeavour to reach even the poor people who reside in the most remote
areas of our country.

The Constitutional Assembly must come out with a multi-dimensional approach to this
issue.  It should for instance, invite oral and written submissions, sponsor or co-sponsor
seminars and workshops on various aspects of the Final Constitution.



Further, in order to encourage grassroots participation, public fora to hear views of the
people should be convened in selected areas of the country by Committees, sub-
committees and commissions of the Constitutional Assembly.

Chiefs, Local Authorities, Provincial Governments and other relevant structures should be

mobilised to assist in this process.

2.2 Indirect Public Participation.

Here we envisage a process where (a) the media plays an effective role in explaining the process to

the people.  A media strategy therefore, is imperative. (b) The Constitution-making process takes

note of comments made, either, in the media or in Academic Journals by experts and other

interested persons and, (c) The Constitution-making process should whenever it is necessary, go

out to the people to explain developments in the process.  This will empower people, counter

disinformation and also ensures that control of the process does not slip away from the

Constitutional Assembly into the hands of experts and other influential groups in our society.

On (c) above, it is important that the process should recognise that the electronic media reaches a

limited number of people.  The print media and Radio, are the most effective means.  There is a

need therefore, for representative official spokespersons of the process who will go on radio talk-

shows to explain the process in very simple terms.  Equally, statements can be issued which will

appear in the Newspapers, or be read on Television or radio.  This will inform people and

popularise the process and will also help to focus the National debate.

In this regard, language becomes an issue.  The Constitutional Assembly, must also utilise the

vernacular media when issuing advertisements or making important statements.  This of course, will

have resource implications and may also depend on the subject matter.  Nevertheless, attempts

should be made to go beyond the traditional Newspapers.



Equally it is necessary to reiterate that official spokesperson should be representative of the

population and should include persons who can speak the other 9 official languages.  This

will enable them to communicate in debates with the public in languages that people can

understand.  Of course, statements whenever it is necessary, should be translated.

2.3 The PAC is encouraged by this spirit of openness, free-flow of information, accountability of

public officials and the involvement of the people in the decision - making process.  This will

definitely enhance the quality of our decisions, increase their acceptability and will go a long

way in ensuring good and stable government.



30 JANUARY 1995

THEME COMMITTEE 1 - SUBMISSION BY THE PAC

DEMOCRACY AND THE CHARACTER OF THE STATE

PAC believes in the classical definition of democracy, viz, a government of the
people by the people for the people.  It, thus, believes that all citizens of South
Africa are the people, naturally entitled to a democratic rule.

The entirety of the constitution shall enshrine legal principles that buttress and
protect the democratic rights of all citizens of the South African State.
Allegiance to the state shall be premised on the visible democratic actions and
processes followed by the government of the state.

Periodic elections of the goverrunent should be constitutionally established and
protected.

The Constitution shall be the supreme law of the country.

The bearing of rights by the individual citizens of the state shall not be based on any
phenomenon except citizenship.  There shall, therefore, be no regard to race, class,
status, sex or religion in the exercise and enjoyment of rights.

The constitution shall legally and philosophically view the

citizens as of equal worth in everything within its ambit.

The state shall be a constitutional one.  Parliament shall be the

supreme law maker under the sovereignity of the constitution.

There shall be a unitary state aiming to merge the culturally

heterogeneous people of this land into one politically,

economically and socially homogeneous nation through

politically unhindered evolutionary process.

A Bill of Human Rights shall protect the fundamental and non-

fundamental rights of all citizens without any regard to race,

culture, sex, class, status or creed.  It is only the right of the

individual that shall be protected.



The government shall be accountable to the civil society via its

elected representatives, the National Assembly, primarily, and

directly through its social formations when such a need does

arise.

There should be one legislative chamber, the National

Assembly with revisionary process of the statute making

resting with the Select Committees.

The executive of the government shall be accountable to

Parliament.

An independent constitutional court shall be the bulwark of the
rights of citizens.

There shall be a three tier government, viz ,
(a) National
(b) Provincial and
(c) Local

The provincial and Local governments must serve the purpose
of the decentralisation of administrative functions and also that
of representing and enlighting the National government on the
peculiar problems and wishes of their respective domains.

M Dyani - MP

30 JANUARY 1995



PAN AFRICANIST CONGRESS  (P.A.C.)

THEME COMMITTEE 2

SEPARATION OF POWERS

The PAC believes that if the objectives of efficiency and political freedom are to be
served, complete separation of powers is neither feasible nor effectual in preventing
malpractices.  "Checks and balances' are more effective than total separation: though
too great a degree of direct control of one government organ over another would
constitute interference and would stand in the way of efficient government, a measure
of control and partial separation of powers is conducive to the basic principle of
limited government.

Although the doctrine of separation of powers cannot, by itself, furnish adequate
guarantees of protection against excess of power by any organ of government, it
certainly has an important contribution to make if interpreted in a limited sense.  The
PAC proposes enforceable limitation of powers, the following being the minimum
requirements:

(i) The legislature shall not administer laws.

(ii) The legislature shall not function as a court of law except with regard to internal
disciplinary action.

(iii) The executive shall not exercise legislative powers (except when such powers
have been delegated to it by the legislature.)

(iv) Control by the legislature over the executive authority in the sense that the
former has to vote funds for the latter.

(v)     The executive shall not function as a court of law.

(vi) The judiciary shall not exercise legislative powers.

(vii) The judiciary shall not perform executive functions.

(a) The relationship legislature/executive.

(i) Members of the executive shall have seats in any legislative body.



(ii) Members of the executive shall not appoint any member to any legislative

authority.

(iii) The executive shall have no powers with regard to the holding or not holding of

elections, which matter shall be regulated exclusively by the constitution.

(iv) The executive shall have no power to convene or to terminate assemblies of the

legislature arbitrarily, since this should be regulated either by the constitution or

by the legislature itself.

(v) The executive shall have no powers to determine or to change the salaries,

pensions, conditions of service and working conditions of members of

legislative assemblies, such powers to be laid down solely in the constitution or

by the supreme legislature to enable voters to exercise control thereof in

elections.

(vi) The legislature shall control the country's budget, and the executive shall

account for the funds appropriated to it without any secrecy.

(vii) No legislasture may delegate legislative powers to the executive without

retaining control.  Such control should include at least direct parliamentary

control over delegated legislation, for example by a parliamentary public

protector or committee, and in any case the powers of review of the courts

should be retained as they exist at present.

(ix) The executive shall execute valid legislation.

(b) The relationship of the legislature and the executive vis-a-vis the judiciary.

(i) An Independent Judiciary is imperative.

The judiciary should be independent in the following respects:
* judicial officers shall not be elected, appointed or dismissed by the

legislature or the executive.



* The term of office of judicial officers shall not be laid down by the legislature
or the executive, but the term of office and reasons for dismissal shall be laid down in
the constitution.

The salaries and pensions of judicial officers shall not be controlled by the
legislature and the executive, save as is provided in the constitution.

(ii) An entrenched, justiciable bill of human rights is fundamental to the principle of
the separation of powers, checks and balances, and the limitation of powers.

(iii) judicial review of administrative and executive acts is likewise fundamental; like
a bill of human rights, this should be entrenched.

(iv) Formal, judicial acts should be supplemented by a strong public protector
institution.

(v) It shall be compulsory for the executive to carry out court orders, which shall
mean inter alia that legislation and executive acts which have been declared
unconstitutional or ultra vires by the courts shall not be administered or carried
out.

1. It is self-evident that sanctioning is a function of a court of law, and pre-
eminently a constitutional court.

2. It follows therefore that any citizen should be given the locus standi to institute
an action to enforce the above-mentioned principles which must be embodied
in the constitution.



PAN AFRICANIST CONGRESS (P.A.C.)

OF AZANIA

SUMMARY OF SUBMISSION TO CONSTITUTIONAL ASSEMBLY

THEME COMMITTEE 3

The PAC has always maintained that the interpretation and understanding of the
Constitutional Principles must precede any debate on the final Constitution.

The ideal situation would be to return to the 1909, 1961 and 1983 Constitutions
which all provided for a full unitary state now that we have democratically elected
representatives.

The proponents of a federal state had in the past used the unitary state as a very
powerful and undiluted tool to oppress the majority of our country.  It is ironic now
that the same parties want to take the power away from the people by diluting it into
a federal system on the basis of divide and rule.  These parties are fully aware of the
advantages that a unitary system will have for empowering the majority of our
people.

What South Africa (Azania) needs is a strong Central Government to provide the
necessary programmes to correct the imbalances of the past and to fully empower the
people both politically and economically.

When considering the various Constitunial Principles the PAC has produced the
following summarised proposals:

Constitutional Principle No I

Refers to a Sovereign State.  With such a State there can be devolution of power to
the various levels of government.  We can have Provincial and Local Government

without having independent states.  We can never balkanise our country again.



Constitutional Principle 4

States that Constitution is the Supreme law and will bind both National and

Provincial Government.
Constitutional Principle 16

States that Government shall be structured at National, Provincial and Local levels.
This principle rules out a pure federal state.  It refers to Provincial and not federal.

Constitutional Principle 18

The powers and functions of National and Provincial Government shall be as defined
in the Constitutional Principle 18 (2).  The powers of the Provincial Legislature shall
not be less than as stated in the Interim Constitution.  Therefore, the existing
concurrent powers cannot be removed but only more can be added.  Currently the
Interim Constitution gives no exclusive powers for Provinces and the PAC support
this.

Constitutional Principle 19

The powers and functions of both National and Provincial Government shall include
concurrent and exclusive powers.  Constitutional Principle 19 should be read subject
to Constitunial Principle 21.  To maintain a strong central government, as little as
possible exclusive powers must be granted to provinces.

Constitutional Principle 21

This principle can provide for either a unitary or a federal state and is halfway
between the two (hybrid).
To achieve effectiveness Constitutional Principle 21(1) can be used in both instances
for National and Provincial Government.

Constitutional Principle 21(2) Gives the National Government the power to intervene

in protection of National interest regardless of exclusive powers that might be given

to Provincial Government.
Although Constitutional Principle 19 gives concurrent and exclusive powers to

National and Provincial Governmwnt, (21 (ii) states that national Government can



overrule exclusive powers of provinces.

21 (iii) Foreign Affairs remains exclusively for National Government

21 (iv) As far as uniformity is required National Government power is exclusive

21 (v) National Economic Policy, Inter ... Provincial Common markets is
exclusive to National Government.

21 (vi) Provincial Planning .... can be either exclusive or concurrent

21 (vii) Mutual cooperation must be concurrent only

21 (viii) Where there is disagreement on exclusive or concurrent, National
Government will prevail.

22. National Government shall not encroach upon the geographical and functional

integrity of Provinces.  In practice it means nothing because it is the same as

Constitutional Principle 16.

23. Refers to any disputes on concurrent powers between National and provincial

Government and the national get prededence



PAC SUBMISSIONS ON CONSTITUTIONAL PRINCIPLE II: An Entrenched Bill of Rights:

INTRODUCTION

It must be remembered that chapter 3 of the Interim Constitution covered mainly, Rights which were
necessary during the Transitional phase.  It therefore, paid more attention to those rights which limited the
abuse of power by the State and restore human dignity.  Chapter Three dealt mostly with Civil and
Political Rights - a less controversial area.

It is important therefore, to note that this is a limited rights' Chapter and not a fullyfledged Bill of Rights.
In addition, The undemocratic nature of the World Trade Centre process would not have been suitable for
drafting a Bill of Rights for South Africa.

It is against this background that we should view the injunction of Constitutional principle II that the

Constitutional Assembly should draft an entrenched and justiciable Bill of Fundamental Rights, Freedoms

and Civil Liberties after due consideration of Chapter Three of the Interim Constitution.

CONSTITUTIONAL PRINCIPLE II AND ITS IMPLICATIONS

(i) It is not quite apparent to us what is meant by "After having given due consideration to inter
alia  the fundamental rights contained in Chapter 3 of this Constitution." The PAC will be
comfortable with an interpretation of this provision which does not impose any limitations on the
Constitutional Assembly as to which rights can be included or excluded in the final Bill of Rights.
We humbly submit that this section merely implores the Constitutional Assembly to, as it goes about
drafting the Bill of Rights, take into consideration the jurisprudence which will be generated by
Chapter 3 and the reasons why certain provisions were inserted in that chapter.

(ii) The constitutional Assembly therefore is expected to draw a comprehensive South African Bill of
Rights.  It must be a Bill of Rights that will protect the rights of individual citizens while allowing the
State to provide for the well - being of all members of our Society without any unfair discrimination
and within reasonable environmental constraints.  This implies that not only Civil and Political Rights
must be included but also Socio-Economic and Solidarity Rights.



(iii) While this Bill of Rights should not ignore South African Realities, it should however, meet
International norms and standards and must be compatible with South African obligations under
International Law.

(iv) The PAC does support the concept of an entrenched and justiciable Bill of fundamental Rights and
freedoms.  Indeed, it is imperative that it should not be a document composed of "ringing
declarations of Human rights" that are "more impressive in terms of literary stvle than in practical
enforceability."

Further, we submit that "practical enforceability" should go beyond justiciability in the narrow sense
of enforcement only by the courts.  Other fora/forums and mechanisms should be devised to give
meaning to the Rights in the Bill of Rights.  For instance, an institution modelled along the lines of
the European Human Rights Commission can be designed so as to assist in enforcing the South
African Bill of Rights.

(v) A South African Bill of Rights should reflect clearly the shift of power from an oppressing minority
group to a more democratic and representative dispensation.  It must answer unambiguously the question,
"A Bill of Rights: By whom and for whom?" It must also therefore be accessible and peopleoriented.

CONCLUSION

The PAC will, when the process deals with substantive provisions, make its humble contribution towards

making the document, a Bill of Rights that our people can claim as their own as they would have

participated in its drafting and more importantly as it will be encompassing their rights and aspirations.

R K Sizani - MP

19 January 1995



13 February 1995

PAC SUBMISSION ON STATE SECURITY STRUCTURES

THEME COMMITTEE 6 - SUB THEME 4

1. The constitution must create state Security Structures.

2. The security structures should be civilian.

3. In executing the work of national security and safety, all the state security

structures have to work in concert.  That, is, there should be a mechanism

designed to prevent individual structures pursuing conflicting strategies that

may inadvertently harm, neutralise or render one structure or more structures

ineffective.

4. The value and significance of all the security structures has

constitutionally to be located at the peaceful political, economic and social

development of the country and the free pursuit of happiness and contentment of

all the individuals making the nation of South Africa.

5. Absolute loyalty to the constitution in public affairs should be required of the

personnel serving in the security structures.  Such loyalty should also be

steadfastly inculcated.

6. The maintenance of peace with South Africa's neighbours and the world at

large should be the primary aim of the security structures.

7. The possibility of individual members- of the security structures taking out

membership of political parties, thus, putting themselves in a

situation of also having to carry out political party decisions and obligations is,

to PAC problematic, despite PAC's embrace of the principle of unfettered



exercise of political rights by all individual South Africans.  PAC feels that

members of security structures should reserve all political rights except the right

of having from time to time trying to balance a loyalty between the needs and

policies of his or her national calling and those of her or his political party.

8. PAC accepts the idea that correctional services fall out of the ambit of security

structures.

9. Parliament must oversee and control the security forces so that democratic life

of the country is secured.

M M Z Dyani - MP

2~



22 February 1994

PAC SUBMISSION TO THEME COMMITTEE 1 ON BLOCK 2 AND 3

2.1 The South African constitution like that of the United States of America should

in its preamble enshrine the reality and truism of the equality of all human beings

in general but should entrench that equality in the body of the constitution in

respect of the nationals of the South African State.

2.2 The constitution should not couch the equality of South African Nationals in

impalpable terms that allow the possibility of various jurisprudential

interpretations.  Neither should the constitution give way to intellectual contests

on the nation of the equality of all South African nationals.  The constitution

must succinctly define and spell out what is meant by the equality of all South

African nationals.

2.3 PAC believes and prays that the constitution should be designed to facilitate the

fast but not forced transition from political emancipation to economic

emancipation where social justice shall be founded in the ruins of a social

stratification based on institutionalised economic advantage and disadvantage.

PAC firmly believes that it is only when individual members of the nation enjoy

equal access to all national resources that South Africa will be truly free and

foundation for peace and security is attained.

3.1 South Africa should be a single sovereign state with provincial and local

governments that derive their power from a central government.



3.2 PAC feels a dire need for galvanising all the presently, culturally
heterogeneous people of South Africa into a single whole, not by means of force
of whatever nature but through allowing the now freed people to freely and
equally interact in the united economy that South Africa happens to have.
Taking ethnicity, race or territorial ethnicity into account in the practice of
politics and economics in South Africa, is anathema to PAC and cannot be
countenanced because that is bending backwards in favour of divisive and
retrogressive tendencies of those who still represent in our society the vestiges
of racialism and racism.  PAC strongly believes that the logic of South African
history which is even attested to by the national aspirations and ideals of the
south African liberation movement, is leading towards the realisation of a
homogeneous nation via the evolutionary path.  PAC is, thus, loath to any
constitutional attempts aimed at obstructing the existing evolutionary movement
towards a de-ethnicised and de-racialised nation.

3.3 The mainly ethnically demarcated provincial governments such as we have
today in South Africa are worrying to PAC as they perpetuate ethnic identity
and affinity.  The emergence of scourges such as the policies of ethnic cleansing
find fertile ground for germination in such political arrangements.

3.4 From its inception, PAC is politically committed to the propagation and
promotion of a politically joined commonwealth through the establishment of a
federation of Southern Africa.  South Africa needs to join that federation as a
unitary state inhabiting a united people.

4.1 PAC believes that a constitution written by democratically elected persons with
the interested members of the nation freely contributing in the formulation of the
same, has to be the supreme law and all political decisions and actions must
therein find their legitimacy and justification.

4.2 All law, statutory or otherwise and all ordinances, political policies and
commands must of necessity conform to the provisions of the constitution to be
of legal force

4.3 In the constitution must vest the sovereignty of the nation.

M Dyani - MP





1 MARCH 1995

PAC PRELIMINARY SUBMISSION

THEME COMMITTEE 2 BLOCK 213

STRUCTURE OF GOVERNMENT

NATIONAL LEVEL

The Legislature
The PAC stands for a unicameral legislature.  In South Africa the case for a second chamber has not been made.
If it has been made, it certainly has not been proved.  Our present Senate obviously does not as yet represent
provinces.  It is a mirror image of the National Assembly.
It cannot be said that Senators are doing a better job of reviewing legislation than the Select Committees of the
National Assembly.  Rather than reducing the number of the members of the National Assembly, the PAC would
suggest instead that we strengthen the Select Committees of the National Assembly, and abolish the Senate,
because it is a very expensive duplication!

The Executive

The PAC stands for a strong presidency and a president who is a member of the National Assembly and the
leader of the majority party.
Ministers must be appointed by the President.  They must be members of Parliament and should be responsible
to Parliament.  We are, of course, opposed to constitutionally enforced coalitions or enforced power-sharing.
Coalitions must be a

voluntary consequence of the political process.

At Provincial Level

(i) The PAC support provincialism with purely administrative centres, and with very soft borders.  This will
bring government and services closer to the people.
(ii) While we accept that provinces can play a role in economic

management and development, the PAC believes that they should not have any taxation powers.
(iii) Equally they should have delegated powers from central government and no exclusive powers.  The
present nine provinces should be reviewed with a view to reducing their number.  We have too many structures
which are sapping the resources that should build houses, roads and schools.



In drawing the boundaries, we also need to take into account the question of land claims.  We do not want to
have tribal border wars in this country again.

A G Ebrahim

MP



PAN AFRICANIST CONGRESS (PAC)

22 MAY 1995

THE RIGHT TO ENVIRONMENT

The right to environment is viewed as a so-called third-generation right.  These are rights which

traditionally were not constitutionally protected as they were collective rights as opposed to

justiciable individual rights.  There are of course some national legislations dealing with the

protection of environment.  However, even in International law, the said category of rights are still

developing.

The African Charter on Human and Peoples Rights of 1981 has taken the lead in international

Human Rights instruments by having Art 24 which provides that "All peoples shall have the right to

a general satisfactory environment favourable to their development."

In South Africa, s29 of the Interim Constitution states that "Every person shall have the right to an

environment which is not detrimental to his or her health or well-being." Unlike Art 24 of the

Charter, s29 seems to create an individual right to a healthy environment.  Art 24 on the other

hand, provides for a right of a "people" which seem to be broader so as to include the protection

and preservation of the environment for present and future generations.

A future South African Constitutional framework for the protection of the environment should

centre around the concept of "sustainable development." One of the major tasks facing a

democratic South African Government is the creation of conditions for economic development in

order to address the basic needs of society.  This should be accomplished within the reasonable

limits of environmental constraints.  The concept of sustainable development" therefore, allows the

state to provide for the well-being of its citizens without endangering the interests of future

generations.



Consequently a Legal framework for the protection of the environment should have the following

elements:-

1. The right of individuals to a clean and healthy environment.

2. A duty on the state and private persons (that is, individuals and corporations) to protect and

conserve the environment for the common good, the good of future generations and that of

humanity.

3. Within these reasonable environmental constraints, allow the state to promote economic

development in order to meet the basic needs of the populace.

The Constitutional protection of the environment therefore, should protect both individual and

collective rights.

R K Sizani - MP



PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

7 April 1995

PAN AFRICANIST CONGRESS

INTERIM SUBMISSION BLOCK 2

THEME COMMITTEE 3

Question 1

No

Question 2

a. Yes, as listed in Schedule 6 so as to comply with Constitunial Principle 18 (2).  These should
be viewed as concurrent powers only.

b. With reference to Constitutional Principle 19 in so far as it refers to exclusive powers this
should be construed to mean exclusive administrative powers only.

Question 3

No

Relationship between national and Provincial Governments in relation to their powers.

Question 4

1. Only Powers of Provinces (which are concurrent with National) should be listed and no
exclusive powers to be listed.  Residual powers will reside with National Government.

2. Yes national overrides all provincial legislation in accordance with Constitutional
principle 21.

3. The Commission on Provincial government must be maintained to make
recommendations on provincial government problems.

The financial and fiscal Commission must be maintained.



The Constitutional Court shall be the final arbiter.

4. The basis for allowing only concurrent and exclusive administrative powers
is to allow for an evolving process.

5. Some of the fields of activity like abbatoirs etc. are really Local Government functions and
can be delegated to Local Government.

Local Government should be as independent as possible from the Provincial Government.  Since it
is listed in Schedule 6 as a provincial government power, and may be important in the light of
Principle 18 (2), however, a Provincial Government must be given merely superiority and co-
ordinated powers.  The Constitution must guarantee a local government share when the revenue is
being allocated.

Mrs P de Lille

MP
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PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

NATIONAL ASSEMBLY

9 June 1995

PAC SUBMISSION TO THEME COMMITTEE 1 (BLOCK 6)

PAC believes in a government that governs according to the will of the people, the citizens.  The

citizens, through their elected representatives have to rule themselves and should not be ruled by

any junta clique of whatever kind or a cabal of whatever nature.  Not a single stratum of the

political agency shall have any power that has not constitutionally or conventionally been delegated

to it by the Constitution.

Through periodic elections the people, as the embodiment of the sovereignty of the state, shall elect

their representatives to different levels of government for the sole purpose of the promoting and

protecting their interests and further to bring governance closer to them.  Mechanism(s) should be

put in place wherein representatives who fail the mandate of the constituents is easily and swiftly

recalled and made to account for those particular action.  This will speed up the process wherein

the representative would be recalled from his office without having to wait for the next round of

elections.

In this scenario the PAC believes that different mechanisms of recall or reasons for the recall should

differ as one moves from one level of Government to the other as embedded in Constitutional

Principle XV1.

Following from the above, the PAC submits that the electorate should be protected against

contending parties that would seek to exploit the electorate in order to gain their support without a

relative duty to develop those communities from which those electorate reside.  This becomes



essential given the nature of underdevelopment in this country and the expectations that is being

created by the various contending parties.  The PAC thus submits that this be incorporated into the

new Constitution or should be a Constitutional Principle.

All citizens of age shall be entitled to vote and be voted for without regard to any other factor

except for that of citizenship.

All individuals who were born in South Africa and accept South Africa as a permanent home shall

be lawful citizens.  All individuals who have stayed in South Africa for a continuous period of five

(5) years and declare an intention of staying in South Africa permanently for their benefit and that

of South Africa shall be eligible for the citizenship of South Africa.

M. M. Z. Dyani - MP



PAN AFRICANIST CONGRESS (PAC)

22 May 1995

LABOUR RIGHTS

Important labour rights are protected in section 27 of the interim Bill of Rights: every person shall

have the right to fair labour practices; workers shall have the right to form and join trade unions,

and employers shall have the right to form and join employers' organizations (organizational rights);

workers and employers shall have the right to organize and bargain collectively (collective

bargaining rights); and workers shall have the right to strike for the purpose of collective

bargaining.

The said Bill also states (somewhat ambiguously) that the "employers' right to lock out for the

purposes of collective bargaining shall not be impaired ..." It is submitted that a so-called right to

lock out should not be protected in the Bill of rights because it is not the opposite of the workers's

right to strike but that the employers are given enough protection in that they have property rights

of the productive resources.  It would lead to serious imbalances in the collective bargaining

process if the employers are given a constitutionally protected right to lock-out whilst the whole

purpose of granting workers a right to strike is the very fact that this is a legitimate weapon in and

a necessary corollary to the collective bargaining process - it underscores the workers' right to

collective bargaining.

It is submitted that the right to Fair Labour Practices should be spelt out more clearly in the Bill of

Rights: it must be made abundantly clear that this right places a positive obligation on the state to

provide the necessary mechanisms (such as an industrial court or similar structures) to deal with

and determine unfair labour practice disputes.  Access to such mechanisms is (to both workers and

employers) as important a right as the right of the ordinary citizen to have access to a court of law

to deal with legal disputes.

Furthermore, it is submitted that the Right to work (even though this places a positive obligation on

the state as second generation human rights usually do) must also be protected in the Bill of Rights

in order to ensure that state resources will be channeled to the creation of jobs as much as is

practically possible.  It must also be ensured that important workers' rights such as the right to a

Living Wage and/or a minimum wage and a right to an act such as the Basic Condition of

Employment Act and Acts which enshrine the right to work in safe working conditions will be

prescribed.



Lastly, the Bill of Rights in the Final Constitution should also protect the important organizational

rights and right to collective bargaining referred to above (and protected in terms of the interim

Constitution).

R K Sizani



PAN AFRICANIST CONGRESS(PAC)

THE RIGHT TO ECONOMIC ACTIVITY

We are opposed to such a clause.  This is not a universally accepted fundamental right.  In
addition, it goes too far and may limit unnecessarily the state’s regulation of the economy.  This
free for all may result in monopolies and strangulation of weak economic forces.

One aspect of this right, as it appears in S26 (1) of the Interim Constitution, that of the right to
“pursue a livelihood anywhere in the country” can be accommodated under freedom of
movement.

R. K. Sizani - MP



PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

PAC

12 June 1995

PRELIMINARY SUBMISSIONS OF THE PAC ON FOREIGN RELATIONS AND
INTERNATIONAL LAW.

All states which engage in foreign relations and want to be taken seriously by other states or
nations, have to abide by a certain code of conduct which requires, inter alia, that they,

1. Respect international Law and international obligations they have undertaken.
2. Observe principle of non-intervention in domestic affairs of other states.
3. Prohibition on the use of force to settle conflicts unless it is in self defence.
4. Respect the principle of equality of states, their sovereignty and territorial integrity.
5. Peaceful coexistence of all states.
6. Promotion of the need to observe and protect Human Rights.

These are some of the principles that should guide foreign relations and can be found in the United
Nations Charter and the United Nations' Resolution 2625, 1970 on principles of international law
concerning friendly relations.  These are part of customary international law and bind all states.

International Law and the FINAL South African Constitution.

The FINAL Constitution will be Supreme Law of the country.  What about its relationship with
International Law?

The PAC subscribes to the notion that our country should respect national law but should also
ensure that our law is in line with international law, International norms and those obligations we
have undertaken under international law.

It is within the above context that we can support the Constitutional position that international law
shall apply to South Africa as long as it is not in conflict with the constitution or Statute law. (see
S231(4) of the interim constitution).  We also support the notion that there is an assumption in this
regard that the law makers will not deliberately legislate so as to violate international law or
obligations undertaken under international law.  So, courts should seek to find an interpretation that
reconciles, where possible, national law with international law.

However, it must be said that we do accept the Jus Cogens doctrine.  This means that there are
certain norms of international law which would not accept any limitation by national law.  These



norms include, the rule against torture and genocide and the non-discrimination principle.  Our
constitution should reflect this position.

M Dyani
MP



PAN AFRICANIST CONGRESS (PAC)

23 May 1995

THE FREEDOM OF LANGUAGE AND CULTURE

This is a very involved and sensitive freedom.  The advent of white minority rule and colonialism
meant the imposition of a foreign language and culture on the African people in South Africa.  With
the introduction of a democratic dispensation, we should ensure that the suppressed culture and
languages should be allowed to develop and adapt to changing conditions and circumstances.

CONTENT

The Interim Constitution reached an unhappy compromise, especially on languages.  Ideally, it
would be preferable to have one national language with provinces being allowed to choose their
own official languages.  This would have been cost effective and more efficient.  The political
dynamics of our country did not allow this.  Now we have 11 national languages, provinces can
choose their own official languages.  The languages which were suppressed should be developed.
In addition, every person should receive educational instruction in a language of his or her choice.
This compromise has not been implemented.  We feel it should be given a chance to be
implemented and developed.

We submit therefore that the final constitution must adopt a language policy which is similar to the
compromise achieved by SS3, 31 and 32 of the Interim Constitution.

On Culture, there is a definite need to affirm the previously suppressed cultures.  They should be
allowed to develop and adapt to changing circumstances.  The constitution should protect this.
The final constitution should provide that every person shall have the right to use the language and
to participate in the cultural life of his or her choice.

R. K. Sizani - MP



PAN AFRICANIST CONGRESS (PAC)

22 May 1995

THE RIGHT TO EDUCATION.

Right to Education is a fundamental Human Right.  It gives full meaning to freedom of expression,
human dignity and the full development of the human personality and the country.

Content of the Right

1. The right of all persons to education and to equal access to educational institutions.

2. The right of children to free and compulsory education until they have completed standard 10
or have attained the age of 18 years, whichever comes first.

3. The right of every person to instruction in the Language of his/her choice.

4. The right of every person to establish where practicable, and at their own expense,
educational institutions based on a common culture, language or religion, provided that there
shall be no discrimination on the ground of race.

Application of the Right

1. It imposes positive duties upon the state to ensure that all its citizens have access to
education and attain at the very least some minimum literacy.

2. This right is enjoyed by human beings.

3. It is important that the right be enshrined in the rights Chapter of the Constitution despite the
fact that its full realisation may depend on socioeconomic conditions.  It is therefore possible
that the right may be limited by the state, eg., the issue of free and compulsory education can
be introduced by legislation in Phases. (For example, the first phase may provide for free
primary education for the first five years.)

R. K. Sizani - MP



PAN AFRICANIST CONGRESS (P.A.C.)

OF AZANIA

PARLIAMENTARY OFFICE

8 JUNE 1995

LOCAL GOVERNMENT

The PAC does recognise the centrality of the Constitutional Principle XVI that :

“Government shall be structured at national, provincial and local levels"

The PAC understands Local government to mean that :

It is a Democratic Local Government that is part of the government of a state comprising of
democratically elected representatives of the enfranchised residents of a defined
geographical area within that state, who, as a legal entity separate of its individual
members, is vested with prescribed governmental authority which it may exercise relatively
independent from state control.

It follows from the above that the following must be the minimum guiding principles of these local
governments, that they:

1. will first and fore most be accountable to the people it serves

2. will be accessible

3. will promote a participative and inclusive approach in all decision that are to be taken

4. will redress imbalances of the past and improve conditions of the previously neglected
communities with special attention to the rural communities

5. will be effective and efficient local administration and government

6. will provide affordable and sustainable service delivery with the utilisation of local
expertise where possible

7. be represented in the proposed Local Government Commission that would deal with
relation with other levels of government



The PAC thus submits that the Local government must be autonomous democratically elected and
financially viable in order to facilitate development and deliver effective and efficient services which
will ensure and uplift the quality of life and the standard of living of the people it governs.
It needs to be emphasized that the delivery of services to and facilitation of development of the
communities becomes the essence of these Local Governments.

Relationship of the Local Government with other levels of Government

The need to understand the form of state becomes more relevant when one has to deal with the
question of relationship(s)between the three tiers of Government, especially during this period of
Reconstruction And Developments wherein state institutions should be utilised to further enhance
that goal (of the RDP and to further address the backlog of apartheid).  On this basis, there is thus a
need for control to be exercised over the Provincial and local Governments and other like
institutions to ensure that the grand policy is being applied.  The PAC's preliminary submissions are
based on this irrefutable fact.

The PAC acknowledges the limits imposed on it by the Interim Constitution in the form of
Constitutional Principles but would nevertheless make the following submissions:

that there should be a strong Central Government and the other two tiers of governments
becoming mere administrative institutions.  That the relationship(s) between the three levels
of government will be dealt with in the various Commissions, the Commission on Provincial
Government, the Commission Local Government and the Fiscal and Financial Commission
respectively.

The PAC strongly contends that the question of Traditional Leaders needs equally a strong
concern.  Whether one should accommodate them in the Local Government structure, what role
they should play in that scenario -- these are issues to which consensus is needed.

The PAC submits that the Constitution should only contain a framework of Local Government
powers, functions and structures.  The detail should be dealt with in the National Legislation
wherein the opinions of the various Commissions would. have been solicited.

Ms Patricia De Lille (MP) PAC



12 February 1996

PRELIMINARY SUBMISSION OF THE PAC ON THE SECOND HOUSE

Preliminary Observations

Current proposals on the second house mainly see it as a house of review or as a house of
provinces.

The PAC is convinced that we neither need a senate to carry out these tasks nor can it be said that
the senate is the only institution that can effectively do such work.

Our experience with the present senate is that it is a mirror image of the National Assembly.  The
strong party system ensures that, in most instances, the same positions taken at the lower house will
be maintained at the upper house.

Provinces are an artificial creation of the Interim Constitution and still need to be nurtured, and
developed.  As of now therefore, it is not correct to say that our Senators are representatives of
provinces.  They are representatives of political parties.

We humbly submit that the present Senate cannot be said to be doing a better job in reviewing
legislation than the National Assembly and its standing committees.  We need to strengthen the
standing committees of the National Assembly and enhance the participation of the public in the law
making process.

In addition, the PAC would support the Constitutionalisation of the Intergovernmental forum.  This
would create a far cheaper and more useful constitutional forum where MECS and National
Ministers could meet to discuss policy formulation, legislation and matters of common concern.
Equally, the PAC has already indicated in an earlier submission that it is in favour of the retention
of the Fiscal and Financial Commission.  This commission can advise national government about
the financial needs of provinces and the allocation of resources to them.
The PAC therefore, submits that looking at the current proposals and on the strength of the
performance of the present Senate, a case for the establishment of the second house has not been
made or proved.

Alternative Proposal of a Second House

If it is felt that there is a need for a second house, probably consideration should be given to the
viability of the establishment of an unelected second house.

This house could be drawn from persons who have made outstanding contributions in various
fields, such as, business, sports, religion, academic, gender, labour and could have a significant
representation from traditional leaders.  It should consist of about 90 senators.



This house could be called the National Council as it will be representative of various sectors of
society.

One of its functions should be to make evaluative comments on all bills passed by the National
Assembly.  In this regard, it could raise reasoned objections to any legislation and the National
Assembly can either, accommodate those objections or pass the bill as it is.  This does not imply a
power to veto the decisions of the National Assembly.

However, it may be necessary in certain matters, to provide for a possibility of allowing, where a
significant number of Senators are opposed to a measure, a cooling off period of a month or two
before the National Assembly passes such a measure.  An example, could be a case where a
significant number of traditional leaders are opposed to a bill affecting traditional land, law and
institutions or where a significant number of all the Senators are opposed to a measure.  This of
course, should not apply to money bills.

Equally, the National Council should be given a meaningful role in nation building which could
include mediating in certain disputes which may undermine national unity and stability.

Senators should be appointed for a period of five years.  Some could be appointed by the President
either, on the recommendation of an independent commission or, on the recommendation of that
particular group or body.

It may be necessary in dealing with eligibility to place an age restriction of 35 years
and above.

Conclusion

One of the merits of this proposal is that such an unelected house will not be subject to political
party loyalties or fear of electoral retribution.  It can discuss and reflect on all national issues and
give a valuable and an objective second opinion without fear or favour.  This National Council
could therefore be a house of "truth" or a true conscience of the nation and government.

In addition, the accommodation of traditional leaders in an essentially Western liberal institution,
may result in the creation of a truly hybrid African institution.  This in our opinion, will give
traditional leaders a more meaningful role than being isolated and marginalised in a toothless
Council of Traditional Leaders.

It must also be said that this proposal does not cover all the aspects of this issue.  However, should
it merit consideration, which we think it should, we are prepared to work with others in developing
it.

R K Sizani - MP
Pan Africanist Congress



FINAL SUBMISSION ON THE PAC ON THE RIGHT TO PROPERTY

On the 22nd May, 1995, we made a preliminary submission on the right to property.  We

submitted two options - option I proposed that there should be no property clause in our

constitution and the second one was a simple property clause which placed emphasis

on land restitution and access to land.

The PAC reviewed this submission at its Constitutional Workshop in Cape Town on 17 -

19 November 1995.  It was resolved that the new South African constitution must not

have a property clause and that the PAC should make its final submission on this matter

along those lines.

Land and the Property Clause.

The history of South is a history of wars: wars over land, which led to the dispossession,

subjugation, and consequent colonisation of the indigenous African people.  The myth

that the white settlers simply arrived and took our vast areas of uninhabited land and

thus have a right to it has surely now been totally exploded.

This conquered land was turned into private property of white settlers as the National

Director of the National Land Committee, Brendan Pearce, has written that, "The land

which settlers acquired by coercion, purchase or deceit was transformed into private

property and distributed within settler communities.  Despite the shaky and even

fraudulent basis to this title to land, settler's monopoly to access to colonial political

structures ensured that these land claims were





entrenched and became the foundation of the system of property in land within colonial

South Africa".  Presently, this system of colonial property relations has unfortunately

been entrenched by the property clause of the Interim constitution.  This has affected

negatively land reform and land redistribution.

These colonial property relations have meant for instance, that out of a total land area of

122 Million hectares, white farmers who constitute a mere 58 000, own about 83 million

hectares which is 81% of the land area of South Africa.  (Source: Land Use, Agricultural

Productivity and Farming Systems, Weiner et al., DBSA, 1989.)  The inclusion of a

property clause in our constitution does not only hamper the redistribution of Land, it

also legitimises land robbery.



PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA
National Assembly

29 February 1996

PAC  Submission on the Preamble

In total submission to humankind and humble submission to Almighty God, we, the African
people forming the nation of the republic of Azania declare that: the land mass within the
boundaries of Azania rightly belongs to all the individuals who hitherto were members of
sovereign kingdoms and chiefdoms that obtained in this republic before the advent of colonial
land dispossessions, which individuals at this time constituted the overwhelming majority of
the multi-cultural nation of the republic of Azania that later came into existence.

As land dispossession and the resistance to it constituted the primary feature of the interaction
between the African people and the colonialists up until the discovery of gold, which merely
changed the methods of exploitation and oppression and ushered in political resistance in the
stead of military resistance, we hold that not until the land mass of the republic of Azania has
been equitably and economically redistributed, shall, the idea of freedom, contain any
substance.

Following from the above we are absolutely convinced that all contradictions of history,
politics and nationhood in our country cannot be reconciled except through the complete end
to the colonial dispossession and the rigorous economic restructuring by way of economic
distribution that results in economic equity for all, the only true basis on which political
equality and enjoyment of human rights in a non-racial society can be firmly founded.

Therefore, there is the need to create a society of politically free, decolonised and
economically satisfied citizens of one democratic Azania on this basis, who share a common
patriotism paying allegiance only to a muted Republic of Azania whose sovereignty shall vest
in the totality of political and constitutional power of each and every individual citizen
regardless of race, sex, class or creed.

There is therefore a need for the writing by elected representatives of the people of a
constitution that puts the freedom and dignity of citizens and humanity at the centre of all
things and activity.  Such a constitution shall be a constitution spelling out the inter-
dependence of political freedom, decolonisation and socio-economic justice and equity which
only a democratically elected African government can promote.

DYANI M M Z, MP


	0004
	0113
	0114
	0115
	0116
	0117
	0336
	0523
	2165
	5079
	7323
	7452
	7593
	7819
	7873
	8348
	9584
	9601
	12146
	13609
	14680

