
12 October 1994

NATIONAL PARTY PROPOSALS FOR THE ADOPTION OF A NEW
CONSTITUTIONAL TEXT (Main points)

The Constitutional Assembly (CA) decides on the chapter Division for the new
Constitutional text.

* The index of the present Constitution (200 of 1993) could
be used as a valuable point of departure to add, delete or
join chapters and themes. A comparison with other modem
constitutions will also be informative.

* For these purposes the CA could appoint a special ad hoc
advising committee in terms of section 72(1) of the
Constitution, or (preferably) the panel that is envisaged in
section 72(2) could formulate a proposal n this regard.

* The formulation of those chapters on which the CA decides,
falling under the framework of the respective theme
committee is assigned to each theme committee, in order
of priority. Target date: 31 October 1994

2. The CA considers proposals, debates and decides on the foundation or
vision which must serve as a  directive yardstick for the constitution writing
process (and the subsequent interpretation of the Constitution).

· The requirements of the. present Constitution(especially those prescribed in
Annexure 4) need to be thoroughly analysed.

· The foundation of the present Constitution will also be useful, including the
preamble and the last (unnumbered) provisions on national unity and
reconciliation.

· Inputs on these fundamentals can also be requested from the public; it is
after all the intention to give expression to the national will in the Constitution in
principle rather than detail

An advisory committee or the  panel of experts could also be
used for this purpose.          Target date:      25 November 1994

3. The theme committees formulate draft chapters.



· The technical committee of a theme committee draws up the
specific chapter (for co-ordinating purposes in conjunction with the panel of
experts) after an initial debate in the theme committee.

.  The technical committee's draft is discussed and after on and possible
amendments, this draft (as well as alternative formulations where consensus on
this draft could not be reached) is submitted to the Constitutional Committee and
published in the  Government Gazette  and in the general media for wide
consideration and comments before a cut-off date.

· After the expiry of the cut-off date, the theme committee again debates the
draft chapter as proposed by the technical committee as well as the alternative
formulations in conjunction with the comments received after its publication.
the theme committee tries to reach consensus on the final formulation of a specific
chapter. In the case of consensus the final formulation is submitted to the
Constitutional committee. Where consensus could not be reached, alternative
formulations are also submitted to the Constitutional Committee.

Target date: Through to 30 June 1995

4. When theme committees submit  draft chapters, the Constitutional
Committee deals with them, debates them, amends them or refers them back to the
theme committee concerned where necessary, or even to another theme committee
for comment. Target date:             30 June 95

5. As draft chapters are finalised by the Constitutional Committee, they are
submitted to the CA for debate.  At this stage consideration can be given to
refering a specific chapter (in compliance with clause 71(4) of the Constitution) to
the Constitutional Court for an opinion on its compatibility with the Constitutional
Principles. Target date:  30 September 1995

6. When all the chapters are provisionally approved by the CA, the
Constitutional Committee consolidates and co-ordinates the complete text and
fleshes it out with the necessary formal provisions, including transitional
provisions, commencement, repeal of acts, short title, etc.
Target date: 30 November 1995

NOTE:



I . More than 90% of the population of the country is represented in the
Constitutional Assembly by elected political parties.  Inputs can
thus be rnade in the first instance by the party structures of political parties.
This can assist in limiting the public consultation process.

2.    National Party supports the idea that civil society in general should be
involved in submitting written proposals, elucidated where by oral
presentations.

3. The National Party supports a   transparent process . All stages of progess
should be made public as widely as possible.  The population should be
informed and have the opportunity to react on proposals.



THEME COMMITTEE   1

NATIONAL PARTY PROPOSALS : DEMOCRACY AND THE CHARACTER

THE STATE

The concept of "democracy" as encapsulated in the letter and spirit of the

Constitutional Principles, implies the following fundamental characteristics:

1. A Constitutional State (Rechtsstaat) based on an entrenched

Constitution which constitutes the supreme law.  The formal aspects of the
Constitutional State include:

(i) the vertical and horizontal separation of powers in a balanced way,
and which will prevent the abuse of power by any organ of state at all
levels;

(ii) the principle of legality viz the basis of all state action is the law, of
which the Constitution forms the basic normative standard;

(iii) the Protection of fundamental rights and freedoms in a justiciable and
entrenched bill of rights;

(iv) state action shall be transparent, predictable and proportional to the
objectives it sets out to achieve;

(v) an independent judiciary shall protect and enforce the Constitution and all

fundamental rights;

(vi) the exercise of state power shall be controllable and within set limits.

The material aspects of the Constitutional State imply that all organs of state will

exercise their powers with a view to the advancement of the higher values which are

encapsulated in and reflected by the spirit of the Constitution and which, e.g. ,

include the promotion of a rights culture and respect for the Constitution by all state

organs as well as by the citizenry.



2. One sovereign state, a common citizenship, and adult suffrage based on a

common voter's roll.

3. Representative Government at all levels of government viz

national, provincial and local.  This principle implies proportional
representation in all legislative and executive structures.

4. A multi-party system and regular elections.

5. An electoral system based on proportional representation, which may possibly
include elements of geographical representation.

6.   Transparent, anti-totalitarian and accountable government.

7. The vertical separation of power shall be founded on autonomous and original

powers for each level of government.

8. At the national level Parliament shall comprise of two

Houses viz, the National Assembly and the Senate.  The Senate shall represent

the provinces at national level and its members shall be empowered to act

authoritatively on behalf of the provinces.

9. Levels of decision-making will be determined with regard to the quality and

effectiveness of the rendering of services in accordance with the principle of

subsidiarity.

10. The role and function of civil society and its institutions shall be recognised

and protected as will collective rights of self-determination of inter alia,

linguistic, cultural

and religious groups.  The viability of corporate selfdetermination, as a

method for furthering these objectives and the letter and spirit of

Constitutional Principle XII, should be explored.



11. Loyalty to the single sovereign state shall be premised on

the enhancement of national reconciliation whilst, simultaneously, the richness
of the diversity of language, culture and religion shall be protected and
conditions for their promotion be encouraged.

12. The preamble shall embody the encompassing and encapsulating philosophy

of the Constitution and should, as such, have normative value.

13. The principle of the Constitutional State (Rechtsstaat) and the Constitution

as the Supreme Law, shall be inviolable and non-repeallable.

14. Proposals regarding national symbols and official languages will be put

forward in due course.

In the final analysis the "democracy" envisaged in the Constitutional Principles and

with which the new Constitution shall comply, shall be premised on the values of

freedom and equality.  Those values imply:

that the state obtains its value by securing the liberty of the people;

that no discrimination on whatever grounds shall be tolerated or

allowed in the pursuit to achieve substantive equality for all;

the minority must have the right to political opposition and the chance to itself
becoming the majority;

that the majority has to respect the liberty of the people and the rights of the

minority.  Hence, "the majority" is not identical with "the people'' and "the state" is

not identical with “society".





THEME COMMITTEE 2

NATIONAL PARTY PROPOSALS REGARDING THE SEPARATION OF POWERS

The proposals contained in this document deal with the separation of powers as envisaged in

Constitutional Principle VI viz. .horizontal separation between the legislature, executive and

judiciary.  The proposals, furthermore, deal with principles (and not detail) and accordingly entail

broad outlines which will be filled in as the work of the theme committee progresses.

1. As a general point of departure, the new Constitution must improve the current checks and

balances provided by the

division of powers between the legislature, the executive and the judiciary.

2. The legislature at the national, provincial and local levels shall comprise of elected

representatives who directly represent the voters.  Such representatives shall act

independently from the respective executive authorities.

3. In order to enhance the objectives set in the previous paragraph, an electoral system based

on proportional representation and which may include elements of geographical

representation, shall be devised.  The viability of corporate self-determination, as a method

for
- 2-

furthering collective rights of self-determination, should be explored.

4. The concept of representative government, apart from what has been stated above, also

entails that the role of opposition parties in the legislatures must be clearly

defined e.g. regarding meaningful consultation and participation in decision making.

5. At the national level, the legislature shall comprise of the National Assembly and the Senate.

6. The Senate shall represent the Provinces at the national



level and its members shall be directly elected and empowered to act authoritatively on

behalf of the provinces, jointly and separately.

7. Decreasing the number of members of the National Assembly, should be considered.

8. The method of appointment, the functions and the functioning of the Head of State, the

Head of Government and the Cabinet (including its composition) should best serve the

nation's interests.

9. All executives) should be completely responsible to the relevant legislatures)

3

In this regard the advisability to define the rights of the legislature viz-a-viz the executive in

the Constitution should be explored.  The same applies to Parliament's control over the

administration of laws by the executive.

10. Provision must be made for Cabinet members to also be appointed from outside the ranks of

Parliament, and on the grounds of expertise.

11. Government at all levels must be transparent, accountable and responsive.

12. The complete independence of the judiciary as the interpreting authority and protector of

the Constitution

shall be ensured.  In particular, the judiciary shall protect and enforce the Constitution and

all fundamental rights.

13. The mechanisms and procedures for the appointment of judges must be credible and

transparent.

14. The exercise of all state powers shall be controllable and within set limits.
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THEME COMMITTEE 4                    NATIONAL PARTY PROPOSALS

REGARDING CONSTITUTIONAL PRINCIPLE II (FUNDAMENTAL RIGHTS

AND FREEDOMS)

1. There shall be, as part of the Constitution, an entrenched and justiciable bill

of rights (Appropriate alternative names for "bill of rights" might include

"catalogue of fundamental rights" or "charter of fundamental rights”)

2. Human dignity, as an inviolable and inalienable universal principle, shall be

the fundamental value on which the bill

of rights be premised.  In order to attain that objective, a pre -script to the

actual catalogue of fundamental rights (in a similar vein as is contained in

certain Continental basic law) could be considered

3. The new bill of rights should, in principle, contain all the universally

accepted fundamental rights and freedoms

currently forming part of chapter 3. Where necessary, current formulations

may be reconsidered.  A list containing rights which currently are part of

Chapter 3 but which, due to their transitionary nature, should be deleted or

re-formulated, will be submitted at the appropriate time.

4. The contents of the bill of rights shall bind all executive and legislative

organs of state at all levels of government and shall be directly enforceable.

5. The locus standi bestowed by the current section 7 (4) (b) shall be retained.

6 . In the drafting process care should be taken not to undo very positive

achievements in the development of a human rights jurisprudence, which had



already been achieved by the Courts, the legal fraternity, NGO,s and the

public at large.

7. The bill of rights shall make provision for the application, where appropriate,

of international public law (including international human rights law) and

human rights protocols, treaties and other similar instruments.

8. The bill of rights shall primarily apply to the "vertical" relationship between
the state and the citizenry.  However, it should be ensured that non-public
law areas of the law (e.g. all statutory law, the common law and customary
law) be equally influenced by the letter and spirit of the bill of rights.

9. The inclusion of more socioeconomic rights in the bill of rights itself,

is legally untennable and will, moreover, give rise to immense practical

problems for government.  Alternative mechanisms to redress issues pertaining

to socioeconomic rights, could be utilised and should result in an even more

effective protection of such rights one such method would be to make use of

directive principles which could link up with the objectives of the RDP.

This

method  has  been   utilised   successfully   in,   e.g. The constitutions of India

and Namibia.

10. The principle of the limitation of fundamental rights according to

strict criteria, should be retained.  The criteria set forth in section 33(1) could,

in principle, be retained.

11. The basic and pivotal value currently underpinning Chapter 3 is that

of "an open and democratic society, based on freedom and equality".  This

basic normative value should be retained.



12. Further and detailed proposals regarding specific sections which should be

added, deleted, amended or re-formulated, will be put forward in the course of the

work of the Theme Committee and when appropriate.



NATIONAL PARTY

THEME COMMITTEE 5

JUDICIARY AND LEGAL SYSTEM MATTERS PERTAINING TO THE RELATIONSHIP

BETWEEN DIFFERENT LEVELS OF THE COURT, AND A SINGLE OR SPLIT JUDICIARY

Issues pertaining the judicial system and the court structure, ought to be viewed against the

background of:

- ways and means which will secure and enhance the independence of the judiciary in

general, and its legitimacy in particular;

- the enhancement of a human rights culture;

- a properly qualified and broadly representative Bench;

- procedures which will lead to easier and fuller access for the public to the Courts,

Particularly as far as the protection of fundamental rights is concerned.

The "traditional" court structure, consisting of Lower (Magistrates and other) Courts, and a

Supreme Court (consisting of Provincial and some Local Divisions) with a single Appellate

Division, has been retained in the Constitution of 1993.  The hierachy of the current court structure

should in Principle, be retained, as should the Special Courts, e.g. the Industrial Court



All these courts have a well-system, the Water Court, etc.developed set of rules, procedures and

traditions which should be adhered to.  However, aspects such as access to the Courts, the use of

assessors and, in general, the enhancement of legitimacy., should continuously receive attention.

The introduction of a Constitutional State-model with the Constitution being the Supreme Law,

of necessity resulted in a re-appraisal of the court structures.  The Constitutional Court, as the

Court of final (and in some instances, exclusive) jurisdiction in Constitutional matters, was

established.  This system should be retained.

The principle of a separate Constitutional Court should be retained, as should the basic elements

of that Court's jurisdiction as it is set out in Section 98.  Some of the procedural elements set out

in Section 102 will probably require re-visiting with a view to "streamlining the road" to the

Constitutional Court and provide easier access.  Also, and in a similar vein, the possibility of

"direct access" to the Constitutional Court provided for in Section 102 (2) should be placed on a

firm footing.

The provision which is made in Section 35 (3) for "seepage" of the spirit, purport and objects of chapter 3 to non-public law

areas of the law (and thus to the "private sphere,' and private law), will result in the "ordinary courts"

being placed in a f avourable position to enrich and improve those areas of the law by way of applying

 relevant aspects of Chapter 3. A similar method is followed in German Constitutional Law.

In this way, the suspected negative consequences brought about by a "split" judiciary will be softened.

One of the consequences and, indeed, realities to be faced up to, resulting from the introduction of a

 Constitutional State and the founding of a separate Constitutional Court, is that the judges of the

 Constitutional Court will have to fulfil a role alien to our legal tradition.  In the words of Prof Lourens

du Plessis:

It is matter of concern that South African jurists are generally speaking, schooled in a literalist,



 technalist approach to the interpretation of written law.  This approach is, as was pointed

 out earlier, conspicuously inappropriate in giving meaningful effect to a justiciable

 constitution containing a bill of rights.  Constitutional interpretation does not only require

 creativity, tact, imagination and sensitivity, but also a resolute willingness to be

 independent from and impartial towards vested and competing interests and

value-systems.  At the same time, however, the judiciary, in particular, cannot shrug off

 the responsibility of making hard political choices which the legislature and the executive

are sometimes loath (or may have neglected) to make. (Du Plessis, L M "The Genesis of

the Chapter on Fundamental Rights in South Africa's Transitional Constitution" (1994) SA

Public Law pp 20-21.

Our contention is that the sui generis role to be played by the Constitutional Court, firstly, calls for

acceptance of the fact that the' judges of that Court will, more often than not, be called u-pon to

decide "political" issues, and secondly, of necessity results in re-considering the way in which those

judges are to be appointed.  With regard to the appoinment of all judicial officers other than those

of the Constitutional Court, the present method (i.e. the Judicial Service Commission and the

Magistrates Commission) should be retained.



THEME COMMITTEE 3
NATIONAL PARTY SUBMISSION

BLOCK 2: INTERGOVERNMENTAL RELATIONS

A. INTRODUCTION

In any modern state in which government is structured at different levels and in which powers and
functions are distributed constitutionally among them, formal and informal structures, mechanisms
and procedures regarding intergovernmental relations are imperative.  In a modern state, such a
degree of interaction, interdependence, co-ordination and co-operation exists between the various
levels that it becomes impractical, even impossible, to perform government functions at these levels
in isolation.  The necessity of intergovernmental relations is beyond argument; what can and should
be discussed is the nature and extent of the formal and informal provision that should be made for
it.

However, the National Party wishes to emphasise that the objective of mechanisms for
intergovernmental relations should never be to subject the provinces to national control,
supervision or domination.  Unless the different levels of government always liaise and co-operate
on the basis of equality, respect each other's constitutional status and domain and honestly listen to
each other and meet each other's wishes and needs, the practice of intergovernmental relations will
be in conflict with the constitutional entrenchment of different levels of government and their status
and powers, and the idea of constructive intergovernmental relations will be lost.  We strongly
recommend that this basic point of departure be followed throughout.

B. THE TRANSITIONAL CONSTITUTION

1. The transitional constitution makes limited provision for intergovernmental relations:

(a) The provinces are formally represented in the Senate and, therefore, in the legislature at
national level (section 48).

(b) The Constitutional Court has jurisdiction in constitutional disputes between state bodies at
different levels of government (section 98(2)(e)).

(c) The Financial and Fiscal Commission, which is a body operating at national level, is inter
alia responsible for recommendations in connection with the fair allocation of funds to the
provinces (sections 155 and 199).

(d) The Commission on Provincial Government, also operating at national level, must
promote the establishment of provincial government and, in the process, advise the
Constitutional Assembly on a future provincial system, and advise the national government on
the establishment and consolidation of provincial administrations and the rationalisation and
integration of resources (section 164).



2. In pursuance of the transitional constitution, various informal mechanisms for intergovernmental
relations have nevertheless been established:

(a) The Intergovernmental Forum, jointly chaired by the Ministers of Provincial Affairs and
Constitutional Development and of Public Service and Administration, and attended by the
Premiers of all nine provinces, is the most important structure that has been formed.

(b) The Technical Committee to the Intergovernmental Forum is responsible for the
preparatory work of the Premiers' Forum.

(c) Ministerial Forums are established ad hoc on a line-function basis between ministers at
national level and members of provincial executive councils.

(d) Technical Committees consisting of officials assist the Ministerial Forums.

(c) A Senate Secretariat promotes communication between the Senate and the provinces.

C. THE FINAL CONSTITUTION

1. The Constitutional Principles

In terms of the Constitutional Principles contained in Schedule 4 to the transitional constitution, a
system is envisaged of which extensive structures, mechanisms and procedures for
intergovernmental relations must, by definition, form an integral component.  The following
examples may be mentioned:

(a) The principle of concurrent powers referred to in CP XIX and XXI(6) and (7) presupposes
the closest interaction, co-ordination and co-operation between the national and provincial
levels.

(b) The performance of functions for other levels of government on an agency or delegated
basis alluded to in CP XIX, presupposes mechanisms or structures for liaison.

(c) The whole system of revenue sharing among the various levels of government envisaged in
CP XXVI and XXVII, can only be implemented and conducted efficiently and satisfactorily
through special mechanisms for liaison and co-operation.

(d) CP XXII, in terms of which the national government may not encroach on the geographical,
functional or institutional integrity of the provinces, also presupposes procedures for liaison and
for the prevention and resolution of jurisdictional disputes.

(e) On local government (CP XXIV), which is a provincial function, but over which the
national government has always exercised much influence, close liaison will definitely be of the
utmost importance.



2. Options
2.1 Broadly speaking, there are three ways in which to approach the provision of structures,
mechanisms and procedures for intergovernmental relations:

(a) One method would be to make no formal provision for intergovernmental relations and
allow all structures, mechanisms and procedures to develop informally according to practical
needs and developments.

(b) Another method would be to include in the constitution extensive provisions on all
conceivable mechanisms and structures for intergovernmental relations.

(c) A third method would be to include in the constitution only a commitment to the principle
of intergovernmental relations, the detail to be filled in legislation adopted by Parliament at a
later stage.

We prefer the third method.  The first method ignores the constitutional necessity for mechanisms
for intergovernmental relations, whereas the second seems to be too inflexible, not allowing for the
development of the new provincial system and of relations between the different levels of
government.  After all, intergovernmental relations is a process of interaction which cannot be
confined to mere structures.

2.2 Without sacrificing flexibility, parliamentary legislation dealing with intergovernmental
relations, could, firstly, provide for structures and mechanisms such as those already established
informally (see paragraph B2).  These could, of course, be fleshed out in the legislation.  Secondly,
the following additional mechanisms could be considered:

(a) A single structure for the co-ordination of intergovernmental relations, called the Advisory
Committee on Intergovernmental Relations, and consisting of representatives of the national
government, the provinces and other bodies concerned, such as the Commission on Provincial
Government, could be established.

(b) Provision could be made for the representation of the Senate on certain bodies such as the
Financial and Fiscal Commission and the Commission on Provincial Government.

(c) Senate liaison with the provinces, inter alia through the Senate Secretariat, could be
extended.

(d) Express scope for further formal and informal developments could be built into the
legislation.  The legislation should, in other words, provide for a compulsory minimum of
mechanisms, with room for additional optional structures and procedures.

D. PROPOSALS



1. The necessity for structures, mechanisms and procedures for intergovernmental relations
which, at the same time, respect the constitutional status and domain of each level of
government, should be acknowledged in the constitution.

2 The constitution should only lay down the principle that intergovernmental relations must
be provided for in parliamentary legislation and should not provide an detail itself.

3 Consideration should be given to the inclusion in such parliamentary legislation of the
mechanisms contemplated in paragraph C2.2 above.



NATIONAL PARTY SUBMISSION

THEME COMMITTEE 1          BLOCK 2

1. EOUALITY

The concept of "equality', should not be viewed in isolation but should be seen in its

interrelatedness to the concepts of "liberty" (or "freedom") and "human dignity".

The interrelatedness between dignity, equality and freedom is perhaps best illustrated by saying that

the dignity of mankind is the point of reference for the ideas of equality and freedom; in its basic

substance it allows the ideas of equality and freedom to be attributed to the guarantee of human

dignity, (Cf Wiirtenberger T "Equality" in Karpen (ed) The Constitution of the Federal Republic of

Germany at 68).

The concepts of "freedom" and "equality', are also central to the value system which

underpins the current Chapter 3. That fact becomes evident when one looks at the wording

of  Section 35(1).  The two concepts also appear in s. 33(1)(a)(ii) and in s. 26(2).  It can

thus be argued that the concept of "an open and democratic society based on freedom and

equality (s. 35(1)) establishes the basic  2 values on which Chapter 3 is premised.  Hence, the

two concepts go hand in hand, qualifying and balancing one another.  The one cannot be given

content without regard   being had to the other.

This basic balance between the two concepts should be retained as the around norm of the new bill

of rights and the Constitution as a whole.  In the sense as set out, the concepts of "equality" and



"freedom" entail more than each being a fundamental right; each represents an encompassing value

system.

The idea of eauality includes two seemingly opposite viewpoints: on the one hand the formal equal

treatment, and on the other hand the active equalization of unequal fact and circumstances.  Equal

voting rights, equality before the law and access to the law, and access to public institutions can be

regarded as examples of formal equality.

on the other hand, active equalization attempts to even out existing inequalities e.g. inequalities at economic,

social or educational levels.  Through unequal treatment, attempts are made to attain a situation of

substantive eguality. on the other hand, an overwhelmingly strong dynamism of the equality principle

contradicts the idea of freedom, just as much as an exclusively freedom-orientated   policy gives the

opportunity for the more skilled and more

advantaged   to   achieve   prosperity   at   the   cost   of   the  disadvantaged.

The balanced view entails that equality and freedom are mutually related and dependent

upon each other.

Hence, in order to attain substantive equality, affirmative action programmes are necessary

as they embody active equalization.  However, as the process of active equalization is based

on the premise of a temporary state of unequal treatment in order to attain the set objectives

in fact and circumstance, active equalization can never be a limitless exercise: in principle, it

must come to an end when the objectives had been attained.  Therefore, any affirmative

action clause should include a qualification to that effect.

The encompassing prohibitions concerning discrimination as are contained in s. 8(2) should

be broadly retained.

Questions pertaining to the effect that the principle of equality may have an customary law, are

intricate and complex.  In principle, equality should prevail over discriminatory practices.

However, it,should be left to the individual in each instance to seek relief from the courts.  Due to a

conglomerate of factors, the issue  should be treated with circumspection in order not to unduly

disturb traditional patterns of authority.



2. ELIMINATION OF VERTICAL AND HORIZONTAL DISCRIMINATION

The primary mechanism through which discrimination, horizontal and vertical, should be addressed,
is the bill of rights.

There can be no doubt that bills of rights had initially  been intended to only apply vertically.

There seems to be unanimity of opinion amongst South African commentators that the

current Chapter 3 although primarily designed to apply vertically, also finds definite and

substantive horizontal application.

Apart from the fact that bills of rights by definition are devised to primarily apply vertically, the

necessity for their horizontal application has been given recognition in most jurisdictions.

Horizontal application, however, never applies in an unqualified way.  For example, in the USA,

horizontal application is mostly tied up with the doctrine of "state action'#; "It is state action of a

particular character that is prohibited.  Individual invasion of individual rights is not the subject-

matter of the Amendment" However, the US Supreme Court, in order to strike down

discriminatory practices in private-law relations, at times bent backwards to construct "state

action".  Also, the Civil Rights Acts were utilized to  -tamp out discriminatory practices which fall out

of reach of the Bill of Rights itself.

The current s. 35(3) of the interim Constitution shows some remarkable similarities with the method followed

in Germany.  In that country, the Constitutional Court has applied the principles enshrined in the catalogue

of fundamental rights to non-public law spheres of the law in a more disciplined and consistent manner than

its American counterpart.  The Court thus identified a certain objective order of values" that derives from the

specific provisions of the Basic Law and which serves as a guide in the construction of all branches of the

law.' In this way, the guiding principles of the Basic Law find application in private law, particularly to the

extent that such application will result in a "betterment" of private law.  Similarly, our s. 35(3) provides: "In

the interpretation of any law (1) and the application (2) and development (3) of the common law (4) and

customary law (5), a court shall (6) have due regard to the spirit, purport and objects (7) of this chapter"

Thus a court is obliged (shall (6)) when interpreting any law (1) (viz. including all statutory law) and the



development (3) (i.e. betterment / improvement) of the common law (4) (i.e. all private law and non-state

law) and customary law (5) (including indigenous law), to apply the spirit, purport and objects (7) (i.e. the

values underpinning) Chapter 3.

Any remaining possibility of "private discrimination" viz discrimination on the horizontal level is

moreover, eliminated by s. 33(4).

3.   ONE, SOVEREIGN STATE

The concept of 'lone, sovereign state" primarily distinguishes the nature of the state model from a
model such as the confederalist model.  Whereas the latter concept implies that "member states" are
autonomous except for specifically defined areas where they act as one, the concept of 'lone,
sovereign state" basically calls for loyalty to that state in a primary sense.

Given that basic point of departure it does not, however, follow that the internal structuring of the
'lone sovereign state" cannot make provision for different levels of
government, each based on original powers.  Concepts such as a "unitary
state" or a "federal state" relate to the method in which a particular state is
internally  structured.  Hence, the concepts of 'lone sovereign state"

and a "unitary state,, bear different meanings : the latter   relates to the internal structure of the

state whereas the   former relates  to the overall model of the state.  The two  concepts are,

accordingly, not synonymous and should not be equated to one another.

In the sense as set out above, the concept of provincial autonomy should be evaluated vis-a-vis the constitutional

position of provinces within one, sovereign state.   The   position of provinces will basically be determined by   the

internal structure of the single, sovereign state. For   example should the single, sovereign state have the internal structure of a unitary state,

provinces will only have delegated (as apposed to original) powers.  Should the single sovereign state have a federalist - like internal

structure, provinces will have original powers (i.e. powers which are defined in the Constitution).
Hence, the extent  of provincial autonomy is determined by   the Constitution. On the basis that there shall be a



single, sovereign  state, provinces could thus never claim   a degree of autonomy which will usurp the role and functions bestowed on them

by the Constitution and which would moreover imply that a province could function as an entity not falling within the encompassing

authority of the Constitution.

Constitutional Principle XVIII (1) clearly provides that provinces shall have original powers ("shall be defined in the Constitution") (See

also Constitutional Principle XVIII (27))- The powers and functions of the provinces thus defined shall determine the actual degree of

provincial
autonomy.

Within the parameters thus set, it is the position of the National Party that the federal

characteristics enshrined in the current Constitution, shall accordingly be retained and

strengthened.  The provincial autonomy thus attained will in no way infringe the character

of the one, sovereign state.

MINORITY PARTICIPATION AND SELF-DETERMINATION

The envisaged democracy shall be a Participatory democracy based on the principle of

inclusiveness.  The latter principle is reflected by elements which are encapsulated by the

letter and spirit of the Constitutional Principles and which inter alia include: proportional

representation; a multi-party system and the protection of the role of minority parties; the

promotion of conditions for the encouragement of the diversity of language and culture; and

the protection of the organs of civil society.

Hence, government (i.e. legislature and executive) shall be structured in a way that gives

full effect to the principle of inclusiveness and accordingly broadly reflects all interest

groups at all levels of government.

In order to realise these objectives, it may be necessary   to draw a distinction between political

representation on the one hand, and the need for non-party political representation on the other



hand.  Party political interests will be served by means of participation in the formal structures of

government (i.e. legislative and executive) on a proportional basis.  Non-party political interests, on

the other hand, will obviously be served through the usual means of the structures of civil society.

However, given the diversity of, in particular, language and culture, mechanisms should be devised

to give additional promotion to those interests through the means of formalised statutory bodies

which will receive financial assistance from the state.  Such a step would be in accordance with the

letter and spirit of Constitutional Principle XI, and may also, arguably, comply with the "any other

recognised way', envisaged in Constitutional Principle xxxiv (1).



NATIONAL PARTY SUBMISSION ON
THE HUMAN RIGHTS COMMISSION

THEME COMMITTEE 6.3
1 General

The National Party supports the institution of a Human Rights Commission as envisaged in
S115 to 118 of the transitional constitution and as constituted in terms of the relevant legislation,
Act 54 of 1994 ("the Act").  The institution as established in South Africa compares well with
similar bodies internationally.

2 Composition and Structure

We agree with the composition as set out in Section 115 and support the retention of this
section.  We also agree with the structure of the Commission as set out in the Act where it provides
for the establishment of committees of the Commission under the chairmanship of a Commissioner.
We believe that the structure and operation of the Commission must be kept as flexible as possible
in order to cope with whatever tasks and problems arise.  These are after all unchartered waters and
the Commission will be doing pioneering work.  It should not be pinned down further in its
structure.  If the Commission wishes to deal with any aspect of any category of rights or conduct an
investigation, it can establish a committee to undertake the task.

3 Powers and Functions

The powers and functions of the Human Rights Commission should be to promote the protection
of all fundamental rights and their application as entrenched in the constitution - see the present
section 116 (1).  The National Party's position is that all the fundamental rights entrenched in the
constitution should be justiciable.

The terms of the Commission's mandate to promote the protection of fundamental rights as set out
in Section 116 of the constitution should be retained with possible additions and adjustments.
Although we agree that these powers should be framed in broad terms, it may nevertheless be
necessary to spell out some functions in the constitution in and if so, to do so greater detail, and to
make some additions to the list of functions and powers set out in Section 116.  For example: 0 In
terms of the needs and perceived needs of the South African community it should, perhaps be
spelled out that the Commission has a function to "educate" as well as promote awareness of
fundamental rights.  The reference to an "educational" function does not appear in so many words
in either the constitution or the Act.  In fact, much of the Act is devoted to fleshing out Section
116(3) of the constitution and spelling out in detail the investigatory powers of the Commission.
· The other functions of the Commission should receive greater  attention in the constitution.
The lobbying, monitoring, research and advisory powers of the Commission could be fleshed out in
the constitution.

0 Although the constitution is silent on the mediation powers of the Commission, this receives
attention in the Act and perhaps there should be specific reference to this in the constitution.



0      Section 116(3) may need clarification.  This section provides that "where it is necessary for
that purpose to do so it [the Commission] may arrange for or provide for financial assistance to
enable proceedings to be taken to a competent court".  The Act on the other hand goes further and
provides that the Commission "may bring proceedings in a competent court in its own name or on
behalf of a person or a group or class of persons".  If this function is retained then the Constitution
should be adjusted accordingly.

4 Administration

While it may not be necessary to include a reference to staffing of the Commission in the
constitution itself (Section 117(1)), the National Party nevertheless believes that a reference to the
accountability of the Commission to Parliament and parliamentary control over the Commission's
expenditure should be retained in the constitution.  The present section 117(2) and section 118
should therefore be retained.



Gender Advisory Committee
National Party

I refer to your letter dated 23 November 1994 with regard to the legislation affecting Gender Equality or The Status of
Women.

On behalf of the National Party Women I wish to submit the following recommendations:

4.1 REASONS FOR THE INCLUSION OF A COMMISSION ON GENDER EQUALITY IN THE FINAL
CONSTITUTION.

There is a need for a Commission on Gender Equality in order to uplift women from a position of triple discrimination,
e.g. Apartheid, Tribal and Customary Law, and Double Workload of home and job.

It should not be a matter of purely legislation because you also have to remove discrimination from the hearts and minds
of men.

4.2     STATUS AND FUNCTIONS OF THE COMMISSION

The commission must be composed of women and gender sensitive men from all political parties who are outside of
Parliament.  This commission must have legal status: in other words it must be a statutory body and must be headed by a
person with experience in Human Relations and Gender Affairs.

FUNCTIONS OF THE COMMISSION.

4.2.1 It needs to examine proposed legislation and should have the right to suggest an input or
make amendments to proposed legislation.

4.2-2 It must have powers of investigation and must be able to take cases to court.

4.2.3 It must examine existing legislation and propose amendments.

4.2.4 It must be able to do research and gather evidence from institutions and make suggestions to
Parliament as how to deal with problems arising from this.

4.2.5 It must have an educational function.  The public in general must be made more aware of their
rights.

Tribal and Customary laws should be a special function of this Commission and it should investigate and make
recommendations on undesirable practices as practised under Tribal, Customary and Black Laws.

4.3 THE CONSTITUTION MUST ABIDE BY THE 34 PRINCIPLES AGREED ON AT
KEMPTON PARK



5.1     METHODOLOGY TO REACH THE PUBLIC

Special teams will have to be chosen and trained by the Commission and sent out to the Rural areas.
These teams must be able to communicate in the Rural languages.

These teams must not only inform the people with regards to their rights but must also investigate their
needs.

The radio and/or TV as communication media can play an important roll in this regard.

5.2 INSTITUTIONS TO BE CONSULTED

All Political Parties

Women's National Coalition

Women's Lobby

H.S.R.C.

Law Commission

The relevant Departments of all Universities.

I hope this information will be of assistance to you,

Joan Hunter for the Gender Advisory Committee.



PAN AFRICANIST CONGRESS

23 May 1995

SOCIO-ECONOMIC RIGHTS

We submit that socio-economic rights are fundamental rights like civil and political rights.  In some

instances, it can be argued that socio-economic rights are a condition precedent to the full

realisation of civil and political rights.  For example, the right to education will assist enormously

the full enjoyment of freedom of speech.  We do not therefore, see any conflict between these

rights, they are in fact interdependent.

The PAC does concede that there may be some problems with the issue of justiciability of some

socioeconomic rights.  But we respectfully submit that justiciability deals with enforcement by the

courts and not whether these rights can be constitutionalised or can be rights per se.  It is therefore

possible to constitutionalise them and then use a different enforcement mechanism.  For example,

the right to free and compulsory education can be in the constitution and be implemented in phases

through legislation.  The Human Rights Commission can be empowered to monitor this and submit

comments.  Even the so-called guiding principles of state policy can, where appropriate, be

employed so as to guide and influence policy makers, the public and the courts about the

importance of these rights.

Finally, the list of socioeconomic rights which appear in Chapter 111 of the interim constitution, is

not exhaustive.  We would still like to see a right to a home/house, protection against eviction, a

right to access to land based on affirmative action and the right to social security and so on.

R. K. Sizani - MP



DRAFT : FOR DISCUSSION PURPOSES ONLY

THEME COMMITTEE 2

BLOCK 2        AGENDA ITEM 2

PROPOSALS BY THE NATIONAL PARTY REGARDING STRUCTURE OF
GOVERNMENT

1. GENERAL POINTS OF DEPARTURE

1, 1 As a general point of departure, it is the position of
the National Party that the structures of Government as set out in the
Constitution of 1993, should be retained.  Inasmuch as the current position
should be amended, specific proposals will be submitted.

1.2 A clause which sets out that all state authority emanates from the
people should be invoked.  Such a clause will form the basis of the
representative democracy, and shall state that the people will exercise their
authority by means of elections and voting, according to prescribed
procedures.
1.3 The concept of a representative democracy entails that the duly elected
representatives of the people shall take decisions on behalf of the people (as
opposite to a direct democracy where the people rule by plebiscite or
referendum).

1,4 The envisaged democracy shall, furthermore, be a Parliamentary
democracy which entails that the executive is directly accountable to the
legislature and, within certain parameters, depends on statutory authorization.
1.5 The envisaged democary shall also be a participatory democracy based
on the principle of inclusiveness.  The latter principle is reflected by elements
which are encapsulated by the letter and spirit of the Constitutional Principles
and which inter alia include: proportional reprensentation; a multi-party
system and the protection of the role of minority parties; the promotion of
conditions for the encouragement of the diversity of language and culture;
and the protection of the organs of civil society.



Hence, government (i.e. legislature and executive) shall be structured in a
way that gives full effect to the principle of inclusiveness and accordingly
broadly reflects all interest groups at all levels of government,
In order to realise these objectives, it may be necessary to draw a distinction
between political representation on the one hand, and the need for nonparty
political representation on the other hand.  Party political interests will be
served by means of participation in the formal structures of government (i.e.
legislative and executive) on a proportional basis.  Non-party political
interests, on the other hand, will obviously be served through the usual
means of the structures of civil society.  However, given the diversity of, in
particular, language and culture, mechanisms should be devised to give
additional promotion to those interests through the means of formalised
statutory bodies which will receive financial assistance from the State.  Such
a step would be in accordance with the letter and spirit of Constitutional
Principle XI, and may also, arguably, comply with the "any other recognised
way" envisaged in Constitution Principle XXXIV (1).

2,   NATIONAL LEVEL
2.1 Legislative Structures

2.1.1 The legislature shall consist of two houses viz a National Assembly and
a Senate (the exact powers of each and the relationship between the two
houses, will be dealt with at the appropriate stage of the process).
2,2.2 Section 48 should be revised, inter alia, regarding the following aspects
senators should be directly elected the terms of office of senators should
differ from those of members of the National Assembly, and should coincide
with elections for provincial governments.
2.2,3 Apart from the aforegoing, the legislative structures established by the
current Constitution, should be retained.

2.2 Executive Structures

Based on the particular circumstances of South Africa
and the principle of inclusiveness, the National Party regards it necessary
that the concept of multiparty participation in decisionmaking at executive
level be provided for at national and provincial levels.

3,   PROVINCIAL LEVEL



3.1 Legislature

3.1.1 Constitutional Principle XVIII(1) inter alia provides that the powers and
functions of provincial governments shall be defined in the Constitution,
which implies that provincial legislatures shall have autonomous and original
powers.
3.1.2 In accordance with Principle XXI(1) it is the National Partyfs view that
the lowest level of government at which decisions can be taken most
effectively should be held responsible for such powers and functions.
3.1.3 The principles laid down by ss 125, 127, 131 and 132 shall be retained.

3,1.4      Mechanisms shall be developed to provide for formal and informal
liaison between provincial governments and the Senate, jointly and
individually.  The formal mechanism could be structures along the lines of the
current Commission on Provincial Government (the latter being a
transitionary body) and could be bestowed with similar powers and could
function with a view to attain similar objectives as those currently exercised
by the Commission on Provincial Government.  For reasons which are
obvious, certain adaptations (compared to the role and functions of the CPG)
will have to be made e.g. the members of such a body will not be appointed
by the President (see $163) but will come from democratically elected
representatives (i.e. members of the Senate and the Provincial
Governments).

3.2 Executive

See the comments under Paragraph 2.2,

4,    GENERAL COMMENTARY

4,1 As     the   Constitutional     Principles    provide for government to be
structured at national, provincial and local levels (XVI) and as the Principles
furthermore state that the powers of provincial governments shall be defined
in the Constitution (XVIII(2)) and shall include exclusive and concurrent
powers (XIX) fit is inevitable that the Constitution will refer to those structures
and institutions to the extent which will be necessary in order to attain the



objectives set by the Constitutional Principles. it is also necessary that clear
legal understanding be given to the definition of norms and standards and
overriding powers where applicable.
4,2 To the extent that provincial structures and institutions need not be
defined in the Constitution, provinces may elect to deal with such details in
provincial constitutions.

24 February 1995



NATIONAL PARTY PRELIMINARY SUBMISSION

THEME COMMITTEE 4

BLOCK 5 ITEM 10: FREEDOM OF ASSOCIATION

1 Content of the right

The right to freedom of association protects contact with other people and co-operation among
individuals for common purposes.  As such, the right protects the freedom of the individual to
associate with anybody and to form and join associations, as well as that of associations to freely
pursue their goals.  This right covers all forms of association, although specific rights with regard to
political activities and parties, trade unions and employers I organisations and educational
institutions based on common language, culture and religion are provided for in the transitional
constitution.

1.2 Controversial issues

(a) Private discrimination

By implication, the freedom of association includes the right not to associate with another.  The
immediate question is whether the state may limit the grounds on which the individual or a private
institution may refuse to associate with another and whether the individual or institution may be
allowed to dissociate on any (rational or irrational) ground.  May a club for men exclude women
from membership?  May a political party refuse members on the basis of language or culture?  May
a church refuse members on the basis of sexual orientation or race?  These questions may become
quite sensitive and in order to prevent abuse of this right, section 33(4) provides for legislation
prohibiting private discrimination.  This seems to be a practical approach to the  problem.  It must,
however, be borne in mind that such legislation does not in itself have constitutional status and
insofar as it limits the right to freedom of association, it will have to comply with the limitations
clause.  It should, therefore, for example, not be possible through such legislation to negate the
essential content of the right to freedom of association.

(b) Trade union arrangements

These matters should be dealt with expressly in the provision on the right to fair labour practices.

2. Application of the right

2.1 Nature of the duty on the state

The state must respect the individuals freedom of association and must refrain from restricting the
right on grounds not covered by the limitations clause.  Measures to prevent private discrimination
as provided for in the present section 33(4) should, however, be possible.

2.2 Application to common law and customary law

The right should apply to common law and customary law.



2.3 Other actors

In principle, other actors are not bound by the right.  In terms of the transitional constitution,
private individuals and institutions will be bound only insofar as specific legislation prohibiting
private discrimination (section 33(4)) applies to them.

2.4 Bearers of the right

This is one of those rights that obviously apply to natural as well as juristic persons such as clubs
and other associations.
2.5 Limitation of the right

The right to freedom of association should be capable of limitation by the state.  The state should
be able to limit the right in the public interest as long as it complies with the limitations clause.

3 Wording

It is our view that the wording of the present section 17 should be followed unamended.



NATIONAL PARTY PRELIMINARY SUBMISSION

THEME COMMITTEE 4

BLOCK 5 ITEM 9: FREEDOM OF RELIGION, BELIEF AND OPINION

1 Content of the right

In terms of the transitional constitution, this right includes the right to freedom of conscience,

religion, thought, belief and opinion, as well as academic freedom in institutions of higher learning

(section 14).  The right refers to the right of individuals to hold (and not to hold) any religious and

secular conviction and to the right to express, profess, practise and propagate them publicly and in

association with others.  The right is, therefore, closely linked to the freedom of expression and of

association and to political rights and should be retained as one of the most fundamental rights of

the individual.

1.2 Controversial issues

(a) Religion in state institutions

The purpose of the right is, of course, inter alia to prevent the state from interfering in the personal

beliefs of people and from favouring certain beliefs over others.  This does not necessarily mean an

absolute separation between church and state.  As a matter of fact, an absolute separation would

prevent the state from any action whatsoever, including fulfilling its duty to create the opportunity



and space for different religions to exist, practise and flourish.  In this regard, two schools of

thought exist.  In terms of the American approach, based on the so-called ,establishment" and "free

exercise" clauses, a very strict separation is observed.  In terms of the "establishment clause,,, all

religious activities in schools and other state, state-aided and state-funded institutions are

prohibited, irrespective of whether they are conducted voluntarily.  The "free exercise clause” in

turn, prohibits any state involvement in religious matters.  This strict approach sometimes leads to

rather absurd results not always concomitant with public opinion in America about religion, and has

led, for example, to the so-called "neutrality dilemma", in terms of which the individual is protected

against instruction favouring religious convictions, but not against instruction offending religious

convictions. (See Valente Law in the Schools (1980)112.)

A different approach is followed in Germany.  Freedom of religion is coupled with a duty by

the state to promote religious observances in state institutions such as schools.  The potential

tension between freedom of religion and the right to practise it in schools with state assistance has

been defused by the German Federal Constitutional Court by simply requiring such observances to

be voluntary and inclusive.  "Neutraliteit beteken dus nie soos in die VSA die staat se algehele

weerhouding nie, maar die skep van gelyke geleenthede vir verskillende geloofsoortuigings"

(Malherbe "In Handves van regte en Onderwys" 1993 TSAR 687 703.  See also Malherbe "Die

onderwysbepalings van die 1993 grondwet" 1995 TSAR 1 7.)

The inclusion of section 14(2) reflects South African attitudes on this matter,

subscribes to the German approach and we propose that it be retained unamended.  In the

words of Du Plessis and Corder (Understanding South Africa’s Transitional Bills of Rights (1994)

157): "Section 14(2) is a prime example of a provision attesting to the negotiators' unwillingness to



erect walls of separation between church and state". (See also Cachalia et al Fundamental Rights in

the New Constitution (1994) 52.)

(b) Academic freedom

There is no compelling reason why academic freedom at and the autonomy of institutions of higher

learning must be included under this right.  It is clear from Du Plessis and Corder 156-157 that,

although analogous to the Namibian constitution, the present wording was a compromise.  This

created a number of problems.  Firstly, aspects of academic freedom were included under different

rights - freedom of scientific research under section 15 and the "remainder', under section 14.

Apart from anything else, academic freedom at least includes the freedom to teach and conduct

scientific research and reference in another section to such a basic component of academic freedom

only creates confusion.

Secondly, as a mere component of freedom of religion, belief and opinion, some uncertainty exists

as to whether academic freedom includes institutional autonomy.  Although it could be argued that

the autonomy of institutions of higher learning over matters of academic relevance is covered by

academic freedom, any doubt in this regard should be removed.

Thirdly, inclusion of academic freedom under section 14 does not reflect the full scope of the right.

It is often said that academic freedom is a collective term for a number of other rights such as the

freedom of expression, conscience, and association, and an inference is possible that by including it



under section 14, the scope of the right has been limited.  These concerns can be eliminated by

providing for academic freedom in a separate, substantive provision.  The argument that

academic freedom is already covered by the freedom of thought, belief and opinion (Du Plessis and

Corder 157), is refuted, firstly, by the fact that it was in any case thought necessary to include a

particular element of academic freedom, namely the freedom of scientific research, under section 15

and, secondly, by the fact that express reference to particular matters already covered by broadly

formulated rights appear in the bill of rights in respect of other rights as well, for instance in the

case of the freedom of the press and other media (section 15(1)).

For the reasons advanced here, we propose that academic freedom and related aspects be

consolidated and protected in separate provision. (See also the arguments by Malherbe "Die

onderwysbepalings van die 1993 grondwet" 1995 TSAR 8-11 en "Die regsbeskerming van

akademiese vryheid en universiteitsoutonomie in ‘n nuwe Suid Afrika” 1993 TSAR 359 379-381).

Such a provision should therefor refer to academic freedom as the right to teach and to do scientific

research and it should further refer expressly to the right of institutions of higher learning to

autonomy over matters of academic relevance.

(c) Systems of law of religious communities

The present section 14(3) only allows for legislation to be adopted in this regard without creating

any constitutional right.  Although a right in this regard can be created, it should not lead to the

preservation of practices otherwise prohibited by the equality clause (section 8), the rights of

children (section 30), and other rights such as those relating to human dignity (section 10), life



(section 9), freedom and security of the person (section 11), servitude and forced labour (section

12), privacy (section 13), and freedom of movement (section 180.

2. Application of the right

2.1 Nature of the duty on the state

This matter has been dealt with under paragraph 1. The state has duty to refrain, but also a duty to

provide opportunity and scope.

2.2 Application to common law and customary law

In principle, the right should apply to common law and customary law.  Provision for the

recognition of particular systems of religious law (paragraph 1.2(c)), may affect this matter.

2.3 Other actors

It has been shown that academic freedom binds the state as well as the institution (Malherbe 1993

TSAR 366).  The individual teacher (and the institution, in the case of its autonomy or the

academic freedom of its staff) enforces the right against the state, whereas the teacher enforces

the right against the state and the institution.  Of course, it can be argued that for this purpose the

institution should be regarded as a state body, but one should never lose sight of the fact that the



institution may find itself in a position where it may act against the state for its own sake or for

that of its staff.

In respect of the other aspects covered by the right, it seems as if only the state should be

bound.

2.4 Bearers of the right

It follows from the previous remark that natural as well as juristic persons can be bearers of

academic freedom.  In respect of religion, a church should also be able to act against the state

whenever the latter discriminates against it, etc.

2.5 Limitation of the right

The present section 14 contains two specific limitation provisions, namely religious observances in

state or state-aided institutions provided that they are conducted on an equitable, free and voluntary

basis, and recognition of systems of law of religious communities.  Both have been discussed.  In

addition, the general limitations clause should apply to limitations placed on the free exercise of the

right for the protection of community interests such as public order and health and public morals.

3. Wording

We suggest the following wording for a substantive provision on academic freedom:



“(1) Every person has the right to academic freedom [Alternatively: freedom of scientific

research and teaching] at institutions of higher learning.

 (2) Every institution of higher learning shall be autonomous with regard to matters related

to subsection (1) .”

The present sections 14(1) and 15(1) should be amended to accommodate the new

provision.



BLOCK 2

NATIONAL PARTY SUBMISSION

THEME COMMITTEE 4

THE RIGHT TO HUMAN DIGNITY

A    Content of the Right

It is difficult to view this fundamental right in isolation because it bears a direct relationship to the

right to equality dealt with in our previous submission.  It must also be borne in mind that the right

to dignity stands in close relationship to the concept of 'freedom" or "liberty".

It is self evident that the right to human dignity entails a fundamental right which is enshrined in

Section 10 of the Constitution, 1993.  The NP believes that the concept of human dignity is so

fundamental that it should be broadened by elevating the reference to "the dignity and value of

mankind" to a position of an inviolable and prepositive value.  This would provide the right with a

greater impact in the whole Constitution.  This could be achieved by way of a preamble to the bill

of rights or by formulating the opening sections of the bill in such a way that such an effect is

attained.

In addition to such a broadening, the bill of rights itself must retain the "ordinary" fundamental right

itself.



The interrelatedness between human dignity, equality and freedom is perhaps best illustrated by

saying that the dignity of mankind is the point of reference for the ideas of equality and freedom.  In

its basic substance the right to human dignity allows the ideas of equality and freedom to be

attributed to the guarantee of human dignity.

There can be no greater violation of human rights (except the violation of life itself) than the

violation of a person's human dignity.  It is for this reason that our present bill of rights specifically

prohibits slavery or forced labour in Section 12 and provides for the protection of the human

dignity of detained persons in Section 25(1)(b) of the Constitution, 1993.

The NP's view is that this fundamental right is self-evident and universally accepted and should be

noncontentious.

B    Application of the Right

This fundamental right imposes the vertical application of a duty on all organs of State as

contemplated in Section 7 and must apply at Central, Provincial and Local Government level.

A culture of respect and protection of the right to human dignity must be encouraged, developed

and nurtured throughout South African Society.

All law, legislation, common law and customary law must be scrutinised and applied by the courts

in a spirit which, ensures the maintenance of human dignity.  Accordingly, this fundamental human



right should have complete vertical and horizontal application and should apply to individual

persons or groups or classes of persons Section 7(4) of the Constitution, 1993.

The right to human dignity should not be limited in any manner whatsoever, but should be absolute.

This principle should apply even during a State of Emergency.



THEME COMMITTEE 2

NATIONAL PARTY SUBMISSION

BLOCK 6 ITEM 5: THE ELECTORAL SYSTEM

A THE PRESENT SYSTEM

In terms of the present party list system of proportional representation, the most elementary form of

PR, the voter casts a single vote for the party of his or her choice, which brings about a direct

relationship between the percentage of the total votes cast in favour of a party and the number of

seats which that party obtains in parliament.  The system of proportional representation as applied

in South Africa does not provide for the expression of voter preference between candidates as in

the preferential system, no special threshold of minimum votes for a seat apart from the quota is

required, and the only additional special feature of our system is the provision for national and

provincial lists of candidates, which promotes the national distribution of candidates and, thus,

representatives.

Our present system is easy to understand and apply and fulfils the most basic requirement of

any electoral system: it accurately reflects the support each party enjoys among the voters.  By

definition, this gives all interest groups an opportunity to be represented and ensures a legitimate

electoral system.

However, the system also carries with it two distinct disadvantages:

(a) The first is a disadvantage often associated with proportional representation, namely the
problem of insufficient contact between the electorate and their representatives and, eventually,
separation and even alienation of voters and representatives.

(b) In the election of 1994, the system was applied without voters' lists.  Elections without the
registration of voters are bound to cause disorderliness, electoral malpractices, voting by
disqualified persons and, eventually, an increase in voter dissatisfaction and alienation.



B PROPOSALS

In view of the above, the National Party would like to submit the following proposals for a future
electoral system:

1 Proportional representation

We believe that in principle the system of proportional representation has proven to be the most
suitable electoral system for South Africa and that it should be retained.  The system guarantees
representation of all significant interest groups in South African society - something which is just
not possible in a constituency system.  Furthermore, as mentioned above, it accurately reflects the
support of the various parties and enhances the legitimacy of the system.

2 Voter registration

It is imperative that future elections be conducted on the basis of proper voters' lists.  For the

reasons mentioned above, elections without voters' lists will lead to an increase in electoral disorder

and, in the long run, seriously undermine voter satisfaction and the legitimacy of elections and the

constitution itself.  Another significant advantage of voters' lists is that it forces parties and

candidates to get down to grassroots level to register voters.  This encourages the development of

an informal identification of voters with parties and candidates at this early stage in the electoral

process, thus countering the separation between voters and representatives caused by proportional

representation.  Democracy is not served only by an electoral system that ensures an accurate

reflection of voter preferences; it is equally served by a system that ensures satisfactory liaison

between the electorate and their representatives.  It should also be emphasised that voters' lists

should be prepared on a provincial basis.  A voter should be registered in the province where he or

she resides.

3 Geographical allocation of representatives

For proper linkage between voters and representatives, it is not enough merely to register voters
and to provide for national and provincial lists of candidates.  No proper voter/representative
identification has ensued under the present system and an additional mechanism is required to link
elected members to the voters.  We propose as follows:



(a) The constitution should provide formally that after the election, and after the results have

been published and Parliament has been constituted, the parties must formally designate their MP's

and Senators as representatives of the various magisterial districts in South Africa.  The public must

be informed of this in various ways, inter alia by publication in the Gazette.  The objective is to link

members of Parliament constitutionally to geographical areas of the Republic, providing them with

the formal clout and status to act on behalf of the voters in a particular district.

(b) As all parties represented in Parliament must designate their members in this way, it may

happen that a particular magisterial district is represented by more than one representative, creating,

as it were, multi-member constituencies.  This is not necessarily undesirable.  As a matter of fact,

since we are at present already talking of a ratio of one representative per 80 000 of the population,

more than one representative per district is probably called for.

(c) Obviously, larger parties will be able to designate each of their members to fewer districts

than smaller parties.  For this reason, parties should have a choice when they designate their

members.  A party should be able either to cover as many districts as possible, which means that

every member may be made responsible for quite a number of districts, or may choose to

concentrate on particular districts and leaving the others to other parties.

(d) In order to strengthen the link between a district and a member, Senators should be
designated only in their respective provinces, whereas parties should, in any case, preferably
designate their members according to their place of ordinary residence.  Parties will have to take
this factor into account when preparing their candidate lists, which may also contribute to a better
nation-wide distribution of candidates.

(e) An important advantage of this proposal over the constituency system is the fact that in the
latter system, the elected member only formally represents all the voters in that constituency.  In
practice, he or she actually represents only the majority who has elected him or her and not the
supporters of the other parties.  This will be the case especially in constituencies in which the



election has been fought with great animosity and bad blood between the parties.  In contrast, our
proposal enables a party to designate a member for its own supporters in a particular district.

(f) We believe that the adoption of this proposal will to a large extent eliminate the disadvantage in
respect of voter/representative linkage caused by the present electoral system, without at all
affecting the proportional principle central to that system.



PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

9 MAY 1995

PAC SUBMISSION ON GOVERNMENT ACCOUNTABILITY

The issue of Government accountability is well established and a widely accepted democratic

principle.  The present government has committed itself to the principles of accountability and

transparency.

There are different mechanisms which one could put in place in order to ensure that government is

accountable and views have been expressed in this regard.  At issue is the fact that there is a

tendency to reduce government accountability only to elected representatives of government and

forget about the bureaucracy, the administrative arm of government which welds enormous

discretionary power.  The history of forced removal and building of toilet cities bears testimony to

this.

In the new dispensation there has been an inheritance of the bureaucracy (which has and is still

unable to annihilate skewed administrative procedures of the past.  The fact that a new policy

guideline in the form of RDP which is essentially geared to delivery (especially to the previously

neglected communities) means that more than ever, mechanisms of accountability should be in

place.  Where a particular administrative body fails to carry out its duty, the public must be able to

question that immediately.  This does not mean that his mechanism should enjoy constitutional



status for it is designed to change the framework which the administration operates in this

transitionary phase.

One could cite examples to support the need for this namely: The then Minister of Housing - Joe

Slovo had to appoint a new Director-General

Minister of Public Works had the same schisms.

Minister of Water Affairs and Forestry voiced the same frustration.

There is more a preoccupation with paperwork than with assisting the

communities which are in dire need.  Thus the need to formulate procedures that are going to

expose the inactivity of the bureacracy notwithstanding the other mechanisms that have been

developed by the courts of law.

M M Z DYANI

MP -PAC



NATIONAL PARTY SUBMISSION

THEME COMMITTEE 1

BLOCK 4:  ACCOUNTABLE GOVERNMENT

In terms of Constitutional Principle VI, there shall he a separation of powers between the

legislature, the executive and the judiciary, with appropriate checks and balances to ensure

accountability, responsiveness and openness. (Italics added.) This commitment refers to a crucial

aspect of any democratic constitutional system.  In the final analysis, any democratic system is

based on two indispensable premises, namely representative government (those in government

must be representative of the people, which can be determined only through free and fair

elections) and responsible government (the elected government. must he responsible to the repre-

sentatives of the people and to the people themselves and may govern only with their continuous

support).  The reference to accountability in Constitutional Principle VI can be said to represent

this latter essential component of a democratic system.

For this reason, we, firstly, concur with the inclusion of an express commitment in the

constitution (for example, in the Preamble), to the principle of responsible (or, in the words of

Constitutional Principle VI, accountable) government as suggested by the Technical Committee.

For the reasons advanced below, this, however, is not essential and in itself will have no concrete

effect.

The principle of responsible or accountable government can he given effect only through
specific arrangements and, therefore, we, secondly, support the approach of the Technical
Committee to refer to all the various mechanisms and instruments without which a mere
commitment to responsible government will have no substance.  We also agree with the categories
of mechanisms mentioned by the Committee, namely (i) judicial review (mainly on the basis of the
bill of rights), (ii) the separation of powers and concomitant checks and balances, including an
express provision on executive responsibility to the legislature (sections 92 and 153), (iii) access to
information and transparency, and (iv) various offices and commissions.

However, without going into detail, and only to complete the picture, we wish to add the
following aspects to the list of mechanisms that need to be employed to comply with the principle
of responsible government.



(a) free, fair and regular elections, which is probably the most important mechanism to ensure
responsibility, because it enables the voters to express themselves on the government's
performance, either to demonstrate rejection or continuous support;

(b) the full range of parliamentary control mechanisms, such as motions of no-confidence,
approval of the budget questions, interpellations and hearings, and reports by the auditor-general.
Parliament  remains the primary arena enforcing government responsibility and these mechanisms
must be provided and protected in full;

(c) distribution of powers among different levels of government, because it brings government
closer to the people and facilitates accountability.

As pointed out by the Technical Committee, the detail on these as well as the other aspects
mentioned by the Committee, will be provided by the appropriate Theme Committees.



NATIONAL PARTY PRELIMINARY SUBMISSION

THEME COMMITTEE

THE SENATE

A PURPOSES OF A SECOND CHAMBER

It' is the considered opinion of the National Party that the constitution should provide for

a second chamber of parliament, called the Senate.  Our reasons for this are as follows:

1 The main purpose of a second chamber is to represent particular interests in society not
adequately represented in the popularly elected house.  This is particularly relevant in
federations or other decentralised societies where second chambers are often established to
represent the constituent states or provinces.  We believe that a second chamber to
represent the constitutionally entrenched, but still fledgling, South African provinces in
decision-making at national level is strongly called for, both for symbolic reasons and for
the real influence it can exercise in the governing process.  This is particularly important in
view of the fact that the national parliament has extensive powers to legislate on matters
affecting the provinces, for example in the case of provincial finances and in those cases
where national legislation overrides provincial legislation (see the present section 126(3)).

2 From a broad perspective, a second chamber can, by providing a second opportunity to
consider legislation, enhance the quality of parliamentary decision-making and serve as an
effective control mechanism in a democratic society.  In this regard, a second chamber is
often referred to as a house of revision, that promotes thorough consideration of matters
before parliament, strengthens control over the executive and alleviates parliament's
workload in the process.  It is our contention that a second chamber can serve a useful
purpose in this regard in South Africa,

3 A second chamber that represents the provinces would give appropriate effect to the
Constitutional Principles contained in Schedule 4 of the transitional constitution.  The
Constitutional Principles dealing with aspects such as a three tier system, constitutionally
entrenched provinces with a certain measure of autonomy and the close links between the
national and provincial levels envisaged by those Principles, both financially and in respect
of the exercise of their respective powers, obviously presuppose the legislative liaison that
can be provided by a second chamber.

For these reasons, a bicameral legislature at national level seems a necessary and logical component
of a future South African constitution.  As a matter of fact, it could even be considered to include
in the constitution an express reference to the purpose for which a second chamber is established,



In view of the fact that a second chamber will, as a matter of course, fulfil a revising function by
participating in the legislative process and other functions of parliament, only the main purpose of
providing the provinces with representation in national decision-making, needs to be mentioned,

B COMPOSITION OF THE SENATE

1 Number of members

Two aspects should be considered in this regard:

(a) The National Party is of the opinion that the Senate should be composed of an equal
number of members for each province.  By this arrangement, the equal status
formally enjoyed by the provinces is recognised and the purpose of the Senate to
represent the provinces at national level is confirmed.

(b) The present number of ten Senators per province should be retained.  The size of the
country and of the population warrant a second chamber of at !east the present size.
A reduction in the number of Senators would make it very difficult for the Senate to
function effectively and, in any case, make it even more difficult for smaller parties
to obtain seats in the Senate.

· Method of electing Senators

If it is accepted that the main purpose of the Senate should be to represent the provinces in national
decision-making, Senators should be elected/appointed according to a method that serves and
promotes that purpose.  In this regard, the present method of nomination by the political parties
holding seats in the various provincial legislatures has been criticised for not providing enough
linkage between a province and its Senators.  A few alternative methods could be considered:

(a) Direct election by the electorate of each province.  The objection here is that it
could lead to a mere duplication of the composition of the National Assembly.

(b) Indirect election an a proportional basis by the respective provincial legislatures.
The end result will probably be the same as at present, but a formal constitutional link,
presently largely absent, will be established between Senators and their respective
provinces.

(c) Nomination by the provincial legislatures from among their members.  This would
strengthen the link between the provinces and the Senate even more, but would result in
dual membership, which could create tremendous practical problems.



(d) Nomination by the provincial executives from among their members.  This is the
German method, even providing that members of the executives rotate according to the
matters to be discussed.  We feel this can only lead to practical problems, a Senate lacking
proper cohesion and injury to smaller parties.  As it entails membership by members of the
provincial executives in the national legislature, it in any case affects the principle of the
separation of powers (Constitutional Principle VI).

The only feasible option seems to be the one in (b), indirect election by the provincial legislatures,
and we propose accordingly.  However, we further believe that the present proportional formula
according to which the parties nominate Senators should be reconsidered as it tends to favour the
bigger to the disadvantage of the smaller parties.  Normally, in composing a parliamentary
committee, for example, the smaller parties are being favoured to some extent.  The present
formula should be adapted accordingly and applied in such a way that when the provincial
legislatures elect their Senators, all but the very small parties represented in such a legislature will
be able to nominate at least one Senator.

3 Qualifications of Senators

The qualifications for Senators should be the same as for members of the National Assembly, with
the addition of the requirement that all Senators must be ordinary resident in their respective
provinces, This, we believe, is a necessary concomitant to the main purpose of the Senate and the
attempt to strengthen the ties between Senators and their provinces.

C POWERS OF THE SENATE

Powers should be assigned to the Senate in accordance with its purpose to (i) represent the
provinces in national decision-making and (ii) provide an opportunity for reconsideration during the
legislative process in parliament.  On this basis, the following existing and additional powers should
be assigned to the Senate:

(a) As second chamber of the national parliament, the Senate, like the National
Assembly, shall consider all bills introduced in parliament.

(b) With regard to disagreements on ordinary bills, the present arrangement in terms of
which a joint committee is established to submit proposals to a joint sitting where the bill
must be adopted by a majority of ail members of parliament (section 59 of the transitional
constitution), is unsatisfactory.  The purpose of a joint Committee always is to submit
proposals that will be acceptable to both houses sitting separately (cf the conference
committees of the United States Congress and the Mediation Committee of the German
parliament).  Our joint committee should fulfil the same function, namely. to submit proposals
to the houses sitting separately and only if agreement Is still not reached, should a joint sitting
be held,



(c) Section 61 of the transitional constitution provides that bills affecting the boundaries or
powers and functions of the provinces, must be adopted by both houses sitting separately.
Furthermore, such a bill, If it affects a particular province or provinces only, must also be
approved by a majority of the Senators from that province or provinces.  In the absence of
agreement between the houses, no law is made.  For effective representation of the provinces
in matters affecting them, this arrangement should be retained.

(d) The present section 60 in terms of which the Senate can only delay and not veto money bills,
emphasises the Senate's subordinate position with regard to this 'crucial category of bills.
Actually, there is no substantial reason why the same arrangement as In the case of ordinary
bills cannot apply here.  In other words, if the Senate and the National Assembly disagrees on
a money bill, a joint committee (eg the joint standing finance committee) could be asked to
submit proposals to the houses sitting separately, and if agreement is still not reached, the bill
is disposed of at a joint sitting.  We propose accordingly,

(e)  Other financial bills affecting the provinces should be dealt with as provided in sections 1 55-1
57 of the transitional constitution, Such bills should be adopted by both houses sitting
separately and in the case of disagreement, the normal provisions for resolving disputes
(section 59) shall not apply.  This means that no law is made if the houses cannot agree.

(f) The provision for constitutional amendments (section 62) should also be retained.  In other
words. amendments should be adopted by a two-thirds majority at a Joint sitting, but
(i) amendments affecting the legislative and executive powers of the provinces must be
adopted by a two-thirds majority in both houses sitting separately, and (ii) amendments
affecting a particular province or provinces should only be adopted with the consent of the
affected province or provinces.

(g) It could further emphasise the function of the Senate as the representative of the provinces, if
it is required that any bill directly affecting the provinces or a particular province shall be
introduced in the Senate first.

(h) For such bills, the committees of the Senate could in addition be required expressly to hold
public bearings where the provinces could state their views.

(I) The Senate's role as the legislative body that has the "advise and consent" function, ie to
assent to, or make recommendations for, certain top executive and judicial appointments,
should be extended.  The Senate is already involved in nominations for justices (section
105(1)(h)), the public protector (section 110(2)), and the auditor-general (section 191(2))
and, in addition, in the election and impeachment of the President (sections 77 and 87) and
the establishment of a Pan South African Language Board (section 3(10)).  In addition, the
Senate should also be involved in the appointment of constitutional bodies such as the
Human Rights Commission, the Commission on Gender Equality, the Commission an
Provincial Government, the Financial and Fiscal Commission, the Public Service
Commission and the Independent Electoral Commission.  The Senate should also have the



function to assent to appointments to bodies such as the Land Claims Court, and to offices
such as the National Commissioner of Police and Chief of the National Defence Force.

The Senate should, in any case, be represented in the Commission on Provincial Government and
the Financial and Fiscal Commission.

(k) The Senate's role as watchdog aver the constitutionality of bills (section 98(9)) should be
confirmed.

D FUNCTIONING OF THE SENATE

We believe that the present provisions pertaining to the functioning of the Senate are in order and
that no substantial amendment in that regard is necessary.  With regard to voting, the convention
should, however, be allowed to develop that in the case of bills or other matters directly affecting
the provinces, party discipline does not apply so that Senators may vote freely.  This would enable
a Senator to put the view of the province before that of the party when he or she deems it
appropriate.

E CONCLUSION
The Senate can and should be a dignified, respected and Authoritative body that effectively
represents provincial interests in national] decision making, contributes significantly to thorough
consideration of legislation and other issues before parliament, strengthens parliamentary control
over the executive and, in the process, furthers good government.  We believe that the above
proposals can contribute to the achievement of these objectives.



12 May 1995

PRELIMINARY NP SUBMISSION TO THEME COMMITTEE 6.3

COMMISSION ON GENDER EQUALITY

I INTERIM CONSTITUTION

The present position is that in terms of sections 1 19 & 120 of the Interim Constitution a
Commission on Gender Equality ("CGE") must be established "to promote Gender Equality
. . ." etc.  An Ad Hoc Select Committee of Parliament is at present considering legislation to
establish the CGE.  The problem is that at best the CGE is unlikely to be operational before
the end of the year and in the meantime Theme Committee 6.3 is tasked with considering
whether to constitutionalise the CGE in the final constitution which must be ready 6 months
thereafter.  It will therefore be impossible to assess whether the CGE has managed to make
an impact.  The National Party has therefore based its submission to Theme Committee 6.3
on its basic approach to gender equality and on its submission to Parliament.  However we
believe that ultimately such a Commission in the final Constitution should not be too limited
in its scope.

· GENERAL

The NP supports the establishment of a Commission to promote gender equality, particularly in
relation to the development of our disadvantaged communities in terms of the final constitution for
the following reasons:

2.1 Although much has been done in recent years to promote equality between men and
women in South Africa, nevertheless our history of discrimination has caused
backlogs which has resulted in women in particular are being a disadvantaged group,
and especially in underdeveloped communities.

The incontrovertible evidence of this past deprivation is set out in our country's report on
the Status of Women in South Africa which will become part of the record at the UN's 4th
International Conference on Women at Beijing in September 1995.  It is important that the
equality provisions of the Bill of ]Rights are not seen as hollow protections and that real and
effective equality will be achieved.

2.2 Discrimination against women is not peculiar to South Africa, but is recognised
internationally as a problem and a focus of United Nations action.

2.3 A number of international documents and covenants such as the 1985 forward
looking strategies adopted by the UN's 3rd International Conference (which will be
revisited and updated at the Beijing Conference), and the international convention on
the elimination of all forms of discrimination against women, which South Africa
signed in 1993 and hopes to ratify this year, call for national machinery to monitor



and improve the status of women to be established where it is lacking.  It is
particularly important for South Africa at this junction to participate fully in the
international community and fulfil its international obligations.

2.4 Such national machinery has been successfully established in countries such as
Australia, Canada, India, Argentina, Brazil and similar institutions and mechanisms
operate in inter alia Germany, Denmark and England.  South Africa is in a position to
draw on their experience and expertise.

2.5 The establishment of such national machinery for gender equality very much accords
with the goals of the RDP to transform our country into one in which there is
"equality between men and women and people of all races".  The development
function of such a body should be emphasised.  For example sustainable development
as indicated at the International Conference on Population and Development in Cairo,
Egypt last year by the promotion of economic, social and gender equity based on
respect for human rights, especially the right to development.  Relevant references to
the RDP are inter alia on pp 9, 10, 46, 61, 76. 77, 79, 84, 93, 115-6, 121-2, 136 and
145.

2.6 South Africa's interim constitution has been well received internationally and at home
for its commitment to equality and gender equality.  It would therefore be entirely
inappropriate to remove the Commission from the constitution even before it has
become operational.  However we believe that ultimately there is a strong case for
such a Commission to have a broader relevance than just gender issues.

2.7 The general consensus among representative women's' groups on the need for
machinery such as a gender Commission.

3. SPECIFIC PROPOSALS:

3.1 An appropriate name for the Commission should be considered in terms of the
projected equal opportunities and gender equality activities of the Commission.  The
focus of the Commission should be in the first place the creation of an environment
in which women and all disadvantaged people in our society will be able to realise
their full potential.

3.2     Not too much detail should be included in the constitution itself so that legislation to
establish the Commission and determine its powers and functions may be amended
to suit any future developments and requirements.

3.3 The constitution must provide that the Commission is an independent and
autonomous organ of State.  The constitution should indicate that the Commission is chiefly
an advisory body but with powers to monitor, educate, lobby and conduct research.  The
NP would prefer a smaller streamlined body subject to the requirement of representivity.
The NP would therefore suggest a commission comprising 6 - 1 0 commissioners of whom



at least 2 should be full time.  The appointment procedure followed should be the same as
for the Human Rights Commission and the Public Protector.

3.4 LEGISLATION:

Legislation should include the objects, powers and functions and provide that the
commission should be properly funded with its own office and secretariat.

The legislation establishing the Commission should set out its objects in detail.  These
should include submitting proposals to government; monitoring legislation; conducting
research and investigating and referring complaints of discrimination, and particularly
Gender discrimination to the Human Rights Commission or the Public Protector; raising
public awareness and educating society so as to encourage greater socio-political and
economic participation of women and other disadvantaged groups; monitoring and assisting
in the implementation of the goals of the RDP, a key focus of which is to ensure a full and
equal role for women and other disadvantaged groups; devising and assisting in the
implementation of programmes to achieve attitudinal changes and lobbying both the public
sector and civil society.

The commission should have powers and functions appropriate for it to achieve its objects.

CONCLUSION:

The NP would support a Commission to promote gender equality and the interests and
development of all disadvantaged groups and communities with particular emphasis on
development, but would favour wording in the Constitution which would permit future flexibility of
such a Commission as to its main focus.
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MEMORANDUM TO SUB THEME COMMITTEE 6.1

PUBLIC ADMINISTRATION

SUBMITTED BY THE NATIONAL PARTY

INTRODUCTION

The National Party is emphatic about the decisive role that the Public Service has to play to ensure
stability, investor's confidence, economic growth, the upholding of the Constitution and the promotion of
the democratic rights and freedoms of all South Africans.
For this reason it is imperative that South Africa should at all times - right now and in the future - have a
strong, professional, impartial and highly competent Public Service, which is responsive to the will and
the needs of the people, and which enjoys the trust and the respect of all South Africans and which is
broadly representative of the South African community.
The Constitution should lay the foundation for the building and maintenance of such a Public Service, and
should, therefore, provide for a number of vital issues in regard to the Public Service.  These are:

the nature and value system of the Public Service

the institutions and mechanisms for the rendering of advice on management and
personnel policies

the institutions and mechanisms for the implementation of policies

the institutions and mechanisms for the evaluation and control of policy implementation

2. NATURE AND VALUE SYSTEM

The National Party submits that Constitutional Principle XXX contained in Schedule 4 of the present
Constitution is of such a binding nature on the Constitutional Assembly, that provisions in regard to the
Public Service must be incorporated in the final Constitution.

Such provisions, should only serve as a basic cornerstone.  The actual building blocks should be
provided for in  separate statutes.  Constitutional provisions should, therefore be:

of a fundamental or principle nature only
clearly understandable

implementable
brief

inspiring

Matters of administrative and managerial nature and detail should be dealt with in separate
statutes, in the interest of flexibility and adaptability, in the light of changing circumstances.
The provisions in the Constitution should commit Parliament and all the people of South Africa to
a Public Service which is:

professional
stable
non-partisan
broadly representative
a-political
fair



loyal to lawful government policies responsive to the needs and the
will of the people
development orientated

       respectful of the fundamental rights and freedoms of all South Africans
and which renders services which are efficient, effective and economic.

The National Party believes that these principles should apply to the whole of the
Public Service (national, provincial and the security services).

The Constitution should also provide that separate statutes should govern the
management, administration and regulation of the Public Service.  This would allow
for separate statutes for the security services and other arms of the Public Service.

3. POLICY ADVICE

The National Party firmly believes that the people of South  Africa are its most
important asset.  Similarly, the people employed in the Public Service are its most
important asset - an asset which must be valued, cared for, upgraded through
training and enriched by the appointment of outside expertise where and when it is
needed.

i)   NATIONAL LEVEL

The Constitution should provide for an autonomous, independent and legitimate
institution such as a Public Service Commission, which should advise the
government on personnel and management matters and particularly in regard to
policy frameworks for personnel administration and management within individual
departments.

Members of the Commission should be appointed by the State President for a period of 5
years, subject to confirmation by Parliament. Membership should consist of a Chairman and
not fewer  than two members and not more than  four  members.

The Public Service Commission should report to Parliament and be accountable to
Parliament.

The conditions of service of members of the Public Service Commission, as well as the
detailed functions and regulation of the PSC should not be provided for in the Constitution
but in a separate statute.

The PSC should not be responsible for policy implementation, nor should it act as an appeal
body in personnel matters.  Its role should be an advisory one.

ii) PROVINCIAL LEVEL



The Constitution should provide for a Provincial Legislature to establish a Provincial
Service Commission which should advise the provincial government on personnel and
management matters.  Members of the Provincial Service Commission should be appointed
by the Premiers for a period of 5 years, subject to confirmation by Provincial Legislatures.
Membership should consist of a chairman and not fewer than two members and not more
than four members.

The Provincial Service Commission should report to the Provincial Legislature and be
accountable to it.

4. IMPLEMENTATION OF POLICY

The National Party submits that the implementation of personnel policies should be
entrusted to a National  Personnel Department supplemented by similar Provincial Personnel
Departments.  Such departments should, inter alia, be responsible for managerial efficiency and
training, labour relations, promotions, appointments, transfers etc.  There should, however, be
the maximum devolution of powers to individual departments.

Implementation should be strictly in accordance with the policy frameworks laid down by
Government upon the advice of the PSC.

5. EVALUATION AND CONTROL

Within the National Personnel Department there should be an inspectorate which should inspect
personnel managements practices within individual departments and report thereon on an annual
basis.  There should be statutory provision for such an inspectorate.
Within the Provincial Personnel Departments there should similarly be an inspectorate which
should inspect personnel management practices within individual departments and report thereon
on an annual basis.
Reports of the Inspectorate should be submitted to Parliament in the case of National Departments,
and to Provincial Legislatures in the case of Provincial Departments.
Reports of the Inspectorate in regard to all departments should also be submitted to the PSC, which
should study the reports and advise Government there about.

6. CONCLUSION

The National Party believes that provisions along the lines suggested, will give overdue recognition to the
importance of the personnel and management function in departments, that it will ensure
uniformity, equity and fairness and that it will restore confidence and trust.

S J DE BEER  MP
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Enclosed please find the National Party proposals regarding

1.    Executive
2.   Checks and Balances
pertaining to Block 2 and 3 of Theme Comaittee 2.

J A RABIE MP

CONSTITUTIONAL CHECKS AND BALANCES

In the narrow sense of the word, constitutional checks and balances refer to the way in which the
different branches of governnent, viz the legislative, executive and judicial branches, control one
another.  In a wider sense, the purpose of constitutional checks and balances is to prevent the
concentration of government power, which may lead to abuse, and to ensure control over the
exercise of power without effective government.  In this wide sense of the word, constitutional
checks and balances may refer to an those democratic techniques which promote and ensure
responsible constitutional government.

A number of constitutional checks and balances can be identified.

I An entrenched constitution

An entrenched constitution is a crucial form of control over government.  A
constitution creates government bodies and allocates powers to them.  In the process, a
constitution defines and limits those powers, and determines the relationship between the state and
the individual.  If a government can amend a constitution easily, the constitutional limitation of
government   power is not effective.  The fact that a  constitution is entrenched  and that the
government can amend it only by special or more difficult procedures  than for ordinary  laws, is
therefore in itself a check on government power.

2 Separation of powers

One of the most well-known and  important methods to prevent the concentration of  power, is by
the application of the doctrine of the separation of powers.  In terms of, this doctrine, attributed to
Montesquieu, government authority is divided into legislative,  executive and judicial authority,
and exercised by different bodies.  In  theory  the  object is that the body responsible for



the               of laws shall not also be  responsible for their execution or for adjudication on
them.  Likewise the executive is not supposed to enact laws or to adminster justice, and the
judiciary should not make or execute laws.  In practice, a larger or smaller degree of
overlap may be among the different branches of government.  No system exists in which a
total or absolute separation  of powers can be found, or in which government 'bodies act in
total isolation.
An integral aspect of the doctrine of separation of powers is that the different branches of
government control one another.  In this narrower sense  of the word, reference is also
sometimes made to the system of checks   and balances , the whole idea being that no
single branch of government can exercise too much authority on its own and that for
important decisions, they need one another's co-operation.  Checks and balances in this
sense probably function strongest in the American system, where the  legislature and the
executive are to a large extent in a power  equilibrium.  Examples are:   Congress makes
laws but the president must also approve thus and has a veto which congress can override
only with a two-thirds majority in both houses.  The Senate must consent to all senior
presidential appointments and congress may also impeach  the president for misbehaviour.
With the co-operation of the Senate the president appoints justices of the Supreme Court,
but the Court reviews the commonality of all congressional and presidential actions.

As in many other countries, a relative separation of powers exists in South Africa.
Legislative authority is vested in parliament, but through his or her power to confirm bills,
the President is involved in its exercise.  In addition the executive has the delegated power
to make subordinate legislation.  Executive authority is vested  in the President, but he or
she is elected by parliament his or her ministers must be members of parliament , and the
President and cabinet is dependent on the support of parliament for staying in power.
Justices are appointed by the executive, a matter in which parliament is also involved.  A
separation of powers is prescribed by the Constitutional Principles ( Principle VI).
Although applied on a relative basis, the separation of  powers remains the most important
formal method for distributing government authority.

3 Levels of government

Another manifestation of the distribution of government authority can be found in the
existence of different tiers or levels of government.  The tem levels of govermnent refers to
the vertical distribution of government authority among bodies that usually exercise those
powers on a nationwide, regional and local basis.  The purpose is, firstly, to allocate
functions to that level of government where it can be performed most effectively, secondly,
the existence of different levels of govemnwnt serves to distribute power and prevent its
concentration and possible abuse.  The constitutional method by which this distribution of
power is effected, may determine whether the state can be called a union or a federation.

Different levels of Government are entrenched in the South African constitution in
terms of the Constitutional principles, they must also be provided for in the final



constitution ( Principle xvi ).

4 Bills of rights

The relationship between the state and the individual is an unequal relationship.
They  have the power to order the individual to do something against  his or her will and,

therefore, the state can easily violate the rights of the individual.  A bill of rights limits the
competency of the state to limit the rights of the individual and thus attempts to prevent
abuse of power by the state.  The purpose of a bill of rights is not to paralyse the state so
that it is unable to perform necessary functions.  It does, however, contain rules on how
and when the state may limit the rights of the individual, and if the state  does not observe
those rules, the limitation of rights is invalid.  In this sense a bill of rights is one of the
most powerful checks on the powers of government.

South Afiica has a bill of rights which is entrenched in the constitution and which
can be enforced by the courts against the state. Again the constitutional principles
prescribe the inclusion of a jusdiciable bill of rights in the final constitution ( Principle ii ).

5 Control

The constitutional function of control over the exercise of government authority takes
many forms.

5. Public control

The public has an important control function through the press public congresses and
debates, and mterest and pressure groups.  Ultimately, the public controls goverment
through regular, multi-party elections in which the government may be rejected Control by
the public presupposes democratic elections and an informed electorate. Fundamental
rights such as freedom of expression, free association and the right to vote and participate
in politics, are of course of major importance in this regard.

5.2 Parliamentary  control

As the directly elected representative of the electorate, controls the executive in various
ways.

(a) Parliament must approve the budget, in the absence of which the government
has no money to execute its policies.

(b) In question time and through interpellations, members of parliament obtain
explanations from ministers with regard to their actions.



(c) During debates, members may criticise the executive.

(d) Parliamentary committees may investigate the activities of the executive.

(e) Subordinate legiskton issued by the executive must be tabled in parliament.

(f) The auditor-general submits regular reports to parliament on state expenses.
The public protector investigates and reports to parliament on any aspect of
government administration.

 (h) If parliament adopts a motion of no-confidence in the goverment, it will be
unable to remain in power.

5.3 Judicial control

The courts have the authority to control both parliament and the executive through the
review of their laws and actions.  In this regard, the constitution is of  crucial importance.
In terms of section 4 of the constitution, the constitution is the supreme law of the
Republic, and any law or act which is in conflct with the constitution, shall be of no force
and effect.  The authority to enforce the constitution and to review all government actions
is vested in the courts.  In other words, government isubject to the law and the courts have
the authority to declare government decisions invalid wherever they are in conflict with the
law.  This is the single most important  feature of a constitutional state, which is a side in
which the law is supreme.

6 Other control

There are quite a number of other extremely important forms of control over the exercise
of government authority.  Some of them are expressly aimed at the prevention of
domination and thus at the protection of minority and other interests.

6.1 Bicameralism

In many parliaments, a second house is created to represent interests as the provinces or
awes of a federation.  This may imply special decision-making procedures which confer a
substantial or delaying veto on the second house.  See for example the role of the Senate in
the South African parliament - section 61 and 155157.

6.2 Electoral systems



It is common knowledge that some electoral systems reflect the support of political parties
more accurately than others.  In particular, systems of  proportional  representation  are
better suited to represent minority parties and interests than constituency systems. An
electoral system that prevents the majority from commanding a disproportional number of
seats is in itself a check on government power..

6.3 The executive

More and more, it is accepted that in modern societies that the executive enjoys a
commanding role.  Modern govermnent has become so complex that the executive, with
the vast bureaucracy at its disposal, is the only branch of goveroment that has the
expertise, information and infrastructure to cope with the demands made on the
government.  The most important decisions are thus made by the executive.  For this
reason, it is not enough any more to have different interests in society  represented in
parliament and be satisfied that they are represented effectively in the decision-making
process.   In a modern society, the most prominent if not all of these different interests
should also be represented in the executive.  An executive consisting of different interest
groups or political parties, by definition limits the power of the majority to govern
alone.  This feature has been provided for expressly and intentionally in the transitional
constitution. In addition, co decision-making in the executive furdw curbs the power of
the mgjority see section  89(2) of the transitional constitution.

6.4 Parliamentary decision making

The power of   parlaiment  to take simple major decisions can be limited in particular
instances.

(a)  Especially  in the case of legislation affecting  the provinces quite a
number of  arrangements has been made in the constitution to ensure the input or
control of the provinces or protect their interests - see sections 61, 62, 155, 156
and 157.

(b) The constitution can be amended only by a two-thirds majority - section 62.

(c) The Constitutional Principles and the provision that the Consututional Court
must   certify   the final constitution may not be amended at all - section 74.

6.5 Consultation



There are many instances in the transitional constitution where the government is
allowed to exercise its powers only in or after consultation with certain bodies or
persons.

(a)      The President normally acts in consultation with his cabinet (section 82(3)).

(b) The President may exercise some of his most important powers only after
consultation with the Deputy Presidents (sections 82(2), 88(4) and 94(1)).

(c) Some top judicial appointments may be made only after consultation with
bodies or persons, such as the Chief Justice, the President of the Constitutional

Court and the Judicial Service Commission (sections 97(1) and 99(4) and (5)).

(d) In many cases, parliament may make laws only after consultation with certain
bodies.  Two examples will suffice: (i) Certain laws dealing with provincial finances may
be adopted only after recommendations have been received from the Financial and Fiscal
Commission (sections 155-157). (d) Laws aaffecting traditional communities may be
adopted only after consultation with the council for traditional  leaders (on 184(5).

7 Condusion

Without doubt, constitutional checks and balances are an extremely important feature of
any  democratic constitution.  They are not designed to prevent the government from
governing. Their purpose is to ensure and protect witch has taken so long to develop -
democratic government.  Without sufficient and effective constitutional checks and
balances most societies will simply deteriorate into a system where either a dictator or the
masses will govern and not the law. That will bring an end to democracy.

NATIONAL PARTY SUBMISSION
THEME COMMITTEE 2 BLOCK 2

ITEM 2.1(b):
THE NATIONAL EXECUTIVE

The following views on the composition, powers and functioning of the national executive are
hereby submitted.  These views adhere to the relevant Constitutional Principles, especially Principle
VI with regard to the separation of powers as applied in the transitional constitution, and sufficient
constitutional checks and balances to ensure accountability, responsiveness and transparency.  The



views in this document expand on the proposals already submitted to Theme Committee 2 which
called for a national executive that will best serve the interests of the nation, that is responsible to
parliament, transparent, accountable, responsive and inclusive, and that provides for appointments
to the executive from outside parliament as well.

A. THE HEAD OF STATE/GOVERNMENT

We believe that the powers of head of state and of government should be combined in the office
of the executive President as at present.  A developing  democracy needs strong government and
leadership and, except for important checks and balances to prevent the abuse of power, the office
of the head of state and of government should be structured to provide that.

A ceremonial head of state is not recommended.  In theory, such an office serves as a unifying
symbol, but this is not necessarily the case in diverse societies.

In view of the uncertainty in this regard, it is our view that provision should not be  made for such an
office.  Furthermore, it is our view that, after his or her election, even an executive head of state has the duty
to represent the whole nation and in that sense becomes a symbol to everybody.

The President should be indirectly elected by parliament as at present.  In principle, we are not opposed to a
directly elected head of state, as it may enhance  strong leadership.  However, a directly elected head of state
can lead to a measure of separation between the legislature and the executive that may, at this stage in the
development of our fledgling democracy, cause an undesirable degree of tension between those branches of
goverrunent.  Of course, sufficient separation is needed for parliament to control the executive effectively.

In principle, the President should have the powers provided for in the transitional constitution, the most
salient of which include the following:

(a) The President chairs the cabinet. (Provision can be made for a deputy president to chair
meetings in his or her absence - see below.)

(b) The President has a number of important executive powers, which he or  she exercises mainly in
consultation with the cabinet.

(c) The President is responsible for the observance of the constitution, and to  uphold and defend the
constitution.  The President shall with dignity provide  executive leadership in the interests of national unity.

(d) The President appoints ministers, deputy ministers and other office holders according to
procedures laid down in the constitution.

(e) The President confirms bills adopted by parliament, but has no substantial veto. [In order for the
President effectively to ensure observance of the constitution, his or her power to refer a bill back to

parliament in the event of a procedural shortcoming, could be extended to bills violating the constitution
or, at least, he or she could be empowered to refer such bills to the Constitutional Court.  This
would supplement the existing provision for prior control by the Court - see section 98(2).]



The term of office of the President is linked to that of parliament and after every election for
parliament, a presidential election takes place.  The President and his or her cabinet is subject to
motions of no-confidence by parliament - see below.

5 Succession to the office of President depends on our proposal for two deputy presidents.  If
adopted, one of the deputy presidents nominated by the cabinet  could, in the event of a vacancy,
act as President until a new President has been elected by parliament

B. THE DEPUTY PRESIDENT(S)

Provision should be made for two or, at least, one deputy presidents.  There  are two reasons for
this proposal.. (a) Experience has told us that an executive head  of state cannot possibly do justice
to all his or her executive powers, responsibilities and duties and perform all the ceremonial
functions of the office as well.  The President simply needs assistance in respect of both his or her
executive and ceremonial functions. (b) Provision for one or two deputy presidents creates the
opportunity for the accommodation of a minority party and thus for much needed coalition politics
in a diverse society.

Examples that may be considered in this regard are, firstly, of course, the present constitution and,
secondly, a country like the Netherlands where the office  of deputy premier is held by the leader of
the second largest party in the coalition.

The deputy president(s) should have substantial powers.  The President must assign certain powers
to them, and they may act on behalf of the President in his or  her absence, including as
chairpersons of the cabinet.  They must also be consulted  on important policy decisions, ministerial
appointments, etc., as provided in the present constitution.

C. THE CABINET

It remains our view that it would be in the best interests of the country if  the executive were constituted on a
multiparty basis.  This can be motivated  very  briefly.

(a) In modern states, the executive is by far the most powerful and prominent  branch of government.
With the vast bureaucracy at its disposal, the executive is the only branch that has the expertise, information
and infrastructure effectively to cope with the demands made on modern governments.  The executive is
furthermore better equipped to act on short notice and to plan ahead.  For these and other reasons,
governmental initiative has long since shifted to the executive and, to a considerable degree, the function of
the legislature has been reduced to little more than the legitimation of executive initiatives.  When the
accommodation in government of different interests in society is considered, it would be, at the very least,
extremely shortsighted not to take cognisance of this simple fact.  Mere representation in the legislature
suddenly appears much less effective, against this background.  Therefore, if the purpose of the system of
proportional representation in the legislature is to afford minority and other interests effective representation
in the decision-making process, it would be logical to extend their representation to the executive as well.



(b) The purpose of government is not only to govern,  but to provide peace, order  and   stability to its
subjects.  In diverse societies, where differences may be strong  and  permanent, or at least long term in
nature, it is particularly imperative upon  government to ensure that all views are accommodated.  In a
diverse society, this is as strong  incentive for the accommodation of different parties in the executive as for
the formation of a coalition government in a more homogenous country  where no party commands an
absolute majority: In both cases this is the only sound way to ensure stable and responsible government.  Put
another way, it should be as necessary in a diverse society to form a multi-party executive as in countries like
Germany, Switzerland, Belgium and the Netherlands.

Representation in the executive of some non political experts is recommended in principle, but should be
used sparingly, as it could undermine the executive's responsibility to parliament.

Although we are convinced of its merits, we understand that the idea of a multi-party executive is novel and
contentious.  We therefore propose that  consideration be given to the following mechanisms to facilitate the
smooth functioning of the executive.  Their purpose is to ensure effective government in the interests of the
nation, while allowing minority involvement and influence for the sake of stability and harmony.

(a) The basis of any multi-party executive arrangement should be an extensive policy accord.  The more
contentious issues can be agreed upon and decided beforehand, the less conflict will arise in the
executive.  This is standard procedure in all Western European coalition governments, and the fact that,
in South Affica, a multi-party executive is prescribed by the constitution, does not in any way detract
from this basic point of departure.  In practice, this would imply that the parties constitutionally entitled
to cabinet membership would sit down before assuming office to thrash out as complete a policy accord
as possible.

(b) An extensive general policy accord could be supplemented by an annual accord on the priorities for
that year.  This will allow for some flexibility in respect of the application of the general accord, as well
as for the inclusion of new priorities.  This is the procedure followed in Germany.

(c) Matters not included in the general and annual accords are simply not allowed on the cabinet agenda.
This may sound inflexible, but is very strictly adhered to in Germany.  It forces the parties to include
beforehand every conceivable detail in the accords and, more often than not, prevents hasty and emotional
action on ad hoc issues.

(d) An alternative to the previous course of action could be the appointment of a special cabinet
committee to consider all matters not contained in any policy accord before it is allowed on the cabinet
agenda.  This is the practice followed in Denmark and also serves to defuse contentious issues and allow
for some measure of give and take before hard decisions are to be taken.

(e) Classification of issues into different categories with the purpose of distinguishing between routine
or non-contentious matters (over which consensus is less important), and contentious issues or matters of
principle (over which consensus may be imperative), can relieve the pressure on consensus decision-making
on every issue and thus on the multi-party executive.

(f) With regard to cabinet responsibility, a directive could apply that on matters covered by the policy
accord(s), full joint cabinet responsibility will apply and all members of the executive shall defend decisions
publicly, but that in the case of other matters, every party shall be free to maintain and express its own
views.  Of course, in the case of an extensive policy accord, as explained above, these matters could be
reduced to an absolute minimum.



(g) It is, of course, much too early to pronounce on the success of the present multi-party executive.  We
believe that it will yet prove to be one of the outstanding innovations of the constitutional transformation
and that it will be at least shortsighted, if not irresponsible, to reject it out of hand and, in any case, this
early in the life of the transitional constitution.  Various conventions that will facilitate the functioning
of the executive, and will provide us with valuable guidance for the future, should be allowed to
develop.

With regard to cabinet procedure we propose that consensus decisionmaking be the norm as at
present (see section 89), but that it be qualified. by the classification of decisions into different
categories in order to allow for majority decisions on non-contentious issues (see above).  Cabinet
responsibility should also be applied on a qualified basis as explained above.

D. A PARLIAMENTARY EXECUTIVE

It is evident from the above that a parliamentary executive is preferred.  We believe that the formal
link between the executive and the legislature should be  retained.  As argued above, it may be
undesirable in a developing democracy to provide for a more pronounced separation of powers
between the executive and the legislature.  In this respect, we therefore argue in favour of a
qualified application of Constitutional Principle VI, which deals with the separation of  powers.

The executive should thus be dependent on the support of and should also be responsible to
parliament.  This implies that, although the President will not be a  member of parliament, his or her
ministers and deputy ministers should, in the main, remain members of parliament.  Provision for
some members of the executive to be non political party experts can be made as indicated above.
Another implication is that the executive will be unable to govern without the support of parliament
and that it should resign or call an election if parliament adopts a motion of no-confidence in the
executive. (The present section 93 seems to be in order.) Parliament should also be able to impeach
members of the executive for misconduct or inability to perform their functions.

Sufficient constitutional checks and balances effectively to control the executive and prevent excessive
concentration and possible abuse of power, should also be provided in the constitution.  Such mechanisms
include, inter alia, public control through a free press and regular, multi-party elections, parliamentary
control through various parliamentary forums and instruments, and judicial control by the courts over all
government actions.  These mechanisms may affect the position of the executive as explained in this
document.



THEME COMMITTEE 2

NATIONAL PARTY SUBMISSION

PROVINCIAL LEGISLATIVE AND EXECUTIVE STRUCTURES

A INTRODUCTION

1 The transitional constitution as point of departure

In principle, the National Party believes that the provincial legislative and executive structures

provided in the transitional constitution form a convenient point of departure for the deliberations

in this Theme Committee.  Those structures could, of course, be amended as may be deemed

necessary.  The National Party for one has a number of minor suggestions in this regard.

2 Establishment of the Provinces

We accept the existence of the nine provinces as established in terms of section 124 of the

transitional  constitution and, apart from possible consequential amendments for example to the

names of the provinces, do not propose any fundamental changes to that provision.  However,

perhaps the extensive provisions in section 124 dealing with the amendment of provincial

boundaries could now be simplified.

B THE LEGISLATURE

1 Composition

1.1 Electoral system



In principle, the electoral system of proportional representation should be retained for the election

of members of provincial legislatures (section 127).  Elsewhere we propose an adaptation to that

system for the purposes of the election of the National Assembly in terms of which (i) elections

should be held on the basis of voters' lists, and (ii) elected members should be designated after the

election by their respective parties to formally represent particular magisterial districts, and we now

propose that it should apply to the provincial legislatures as well.

1.2 Members

(a) If the idea is accepted that the membership of our legislatures must be decreased, the

present section 127 which provides for a minimum and maximum number of members for

provincial legislatures should also be reconsidered.

(b) The qualifications and disqualifications for membership of provincial legislatures and related

matters should remain the same as for Parliament (sections 132 and 133, as well as sections 134

and 136).

1.3 Term

The present provisions with regard to the term and the dissolution of a provincial legislature,

including the effect of motions of no-confidence, should be retained unamended (sections 128 and

154).  The executive remains accountable to the legislature and dependent upon its support and the

present provisions follow logically from that principle.

2 Functioning

The provisions regarding the following matters concerning the functioning of the provincial

legislatures should be retained without substantial amendment:



(a) sittings (section 130);

(b) the election of a Speaker and Deputy Speaker (section 131);

(c)     the powers, privileges and immunities of legislatures (section 135)

(d) the adoption of rules and orders (section 137);

(e)     the quorum and requisite majorities for decision-making (sections 138 and 139);

(f) legislative procedures (sections 140 and 141);

(g) public access (section 142); and

(h)      the administration of provincial legislatures (section 143), from which, of course, the

transitional provision (subsection (1)) may now be deleted.

C  THE EXECUTIVE

1 Composition

1.1 The Premier

(a) There seems to be no compelling reason why the provisions dealing with the election and

term of office of the Premier and Acting Premier should be amended.  The present sections 145,

146 and 148 could, therefore, remain unchanged.



(b) The powers of the Premier should be retained (section 147), but it could be considered that,

analogous to the position at national level (see section 82(2)), the Premier should be compelled

to consult with the leaders of the other parties in the Executive Council before exercising certain

of his or her powers.

1.2 The Executive Council

(a) Elsewhere the National Party has argued strongly in favour of the retention of the principle

of a government of national unity in terms of which the national executive should be composed

on a multi-party basis.  We propose that the same principle be adhered to at provincial level and

that the provincial executive councils also remain composed proportionally by those parties that

qualify.  Section 149 should, therefore, be retained unamended.

(b) A reduction in the number of members of the executive councils could be considered,

especially in the case of the smaller provinces, provided that it does not detrimentally affect the

proportional composition of a council (section 149(1))

(c) Decision-making on the basis of consensus (section 150) must be retained as a corollary to

the point made in paragraph (a).

(d) The other provisions pertaining to the executive councils, namely assignment and transfer of

powers (sections 151 and 152), accountability (section 153), and votes of no-confidence (section

154), can all be retained unamended.



NATIONAL PARTY SUBMISSION

THEME COMMITTEE 4

BLOCK 3. SERVITUDE AND FORCED LABOUR

1 Content of the rights

1.1 The two rights involved here, namely servitude or slavery on the one hand, and forced
labour on the other, are not in dispute.  They prohibit human beings from being used or traded as
objects of property and from being kept in captivity for such purposes and for the purposes of
forced labour.  They prohibit the violation of the right to occupational freedom and they protect a
person from being forced to perform unjust or oppressive work, or work involving unavoidable
hardship, against his or her will.  No open democratic society can countenance such practices and
both rights should be guaranteed and protected in the Constitution.

2 Application of the rights

2.1 Nature of duty on state

The two rights could be distinguished.  With regard to servitude, the state must refrain from
instituting any practice, law or other action that amounts to, promotes, or condones servitude in
any form.  As a matter of fact, it could well be argued that no situation in which this right could be
limited lawfully under section 33(1), can really be contemplated in a modern democratic society.
With regard to forced labour, please refer to paragraph 2.5 below, where it is argued that some
exceptions of lawful limitations may exist.  Of course, with the exception of those cases, the state
should be bound to respect and protect the rights.

2.2 Application to common and customary law

The rights should apply to common law and customary law.

2.3 other actors bound

On the one hand, the state as primary institution bound by these rights, may not adopt legislation
dealing with private relations which allows for servitude or forced labour.  In other words, the state
cannot make a law in terms of which private person may follow these practices.  That law will be
unconstitutional and, in this sense, the rights will apply horizontally  it   could also be argued that



the state’s duty to protect persons against the violation of these rights could include a duty to
protect the individual against any abuse by anybody else and that legislation expressly prohibiting
servitude or forced labour in any form by any other actor might be promulgated.  In view of the
remarks in paragraph 2.5, regulatory legislation in respect of forced labour may also become
necessary.

2.4   Bearers of the rights

By the nature of the rights all natural persons should be the bearers of these rights.

2.5   Limitation of the rights

As argued above, we find it difficult to contemplate a situation in which the freedom of servitude
could be limited lawfully, in other words, in a manner which would be reasonable, justifiable in an
open and democratic society based on freedom and equality, and necessary. on the other hand, it
seems as if freedom of forced labour is capable of being limited lawfully.  In view of certain
provisions of the International Covenant on Civil and Political Rights (Article 8) and the European
Convention for the Protection of Human Rights and Fundamental Freedoms (Article 4), at least
military service, performance of labour by prisoners as part of a lawful sentence by a court of law,
and civil service during an emergency or disaster, could serve a examples of the lawful limitation of
the right.

3   Wording
We believe that the present wording of section 12 of the interim Constitution 1993, should be
retained.



NATIONAL PARTY SUBMISSION

THEME COMMITTEE 4

BLOCK 3. FREEDOM AND SECURITY OF THE PERSON

1   Content of the rights

Two rights are involved, namely freedom of the person, and security of the person.  Briefly, it may

be said that freedom of the person refers to the physical liberty of a person, which then refers

directly to the unlawful deprivation of that liberty, for instance, by detention without trial.  As a

matter of fact, this right is closely linked to the procedural rights of detained, arrested and accused

persons in section 25 of the Constitution, 1993.  Although it could be argued that the right has a

broader scope and should include all forms of freedom, it seems that in the context of the existing

Chapter 3, which provides amply for other forms and aspects of freedom, the right should have this

narrower meaning.

Security of the person refers to the physical, mental and psychological integrity of the

individual.  This right inter alia prohibits torture and cruel, inhuman or degrading treatment and

punishment - which is explicitly prohibited by section 11(2) of the Constitution, 1993.  It may also

include a prohibition on medical experimentation without consent (see for instance Article 7 of the

International covenant on Civil and Political Rights).  In Canada, for example, the right even covers

various forms of psychological trauma.  In addition, the competency of a pregnant woman to

decide on an abortion might to involved here.  We are opposed to an unqualified right in this

respect and, if necessary, this should be spelled out in the bill of rights, probably under the right to

life.  Other issues to be considered are whether capital punishment and any form of corporal

punishment is in conflict with this right.  Since the Constitution 1993, is silent on this, the courts

will have to decide.

2     Application of the rights



As a general remark we wish to point out that in principle we are in favour of the broad and

inclusive terms in which the present bill of rights contained in the Constitution 1993, are couched.

This implies that when we argue in favour of or against a particular aspect in the discussion below,

it does not necessarily mean we believe it should be expressly addressed in the bill of rights.  This,

of course, also implies that wherever this approach creates uncertainty about the exact meaning of a

provision, or where the bill of rights does not expressly mention a particular issue, the matter will

have to be decided by the courts.

2.1 Nature of duty on state

In principle, the state must refrain from instituting any practice, law or other action that amounts to,

promotes, or condones the violation of these rights.  The detail in connection with the position of

detained, arrested and accused persons will be discussed under the procedural rights presently

contained in section 25 of the Constitution, 1993.

2.2 Application to common and customary law

The rights should apply to common law and customary law.

2.3 Other actors bound



In principle, the bill of rights binds the state (section 7(1)).  That does not mean that the bill of

rights will never bind private persons.  As a matter of fact, in terms of section 35(3), such a

development is to be expected.

Against this background, we believe that, on the one hand, the state as primary institution,

bound by these rights, may not adopt legislation dealing with private relations which allows for the

violation of the freedom and security of the person.  In other words, the state cannot make a law in

terms of which a private person may subject another human being to these practices.  That law will

be unconstitutional and, in this sense, the rights under discussion will apply horizontally.  It could

also be argued that the statels duty to protect persons against the violation of these rights could

include a duty to protect the individual against any abuse by anybody else and that the state should

take positive steps in this regard.

2.4   Bearers of the rights

By the nature of these rights natural persons should be the bearers of these rights.

2.5   Limitation of the rights

Freedom of the person can be limited in terms of section 33(1) of the Constitution, 1993.  In this

regard cognisance should again be taken of the rights of detained, arrested and accused persons

contained in section 25, which assumes that persons may be detained under certain circumstances

and, therefore, that the freedom of the individual may be limited.  However, with regard to the



security of the person, it is impossible to imagine circumstances under which torture and cruel,

inhuman or degrading treatment or punishment could be reasonable, justifiable in an open and

democratic society based on freedom and equality and, moreover, necessary (section 33(1)).

2.6  Wording

We believe that the present wording of section 11 of the Constitution 1993,

should be retained.



PRELIMINARY NATIONAL PARTY SUBMISSION

THEME COMMITTEE 5

BLOCK 6: ATTORNEYS-GENERAL AND JUDICIAL APPOINTMENT

1. Section 108 of the Constitution of the Republic of South Africa, Act 200 of 1993
('the Constitution') provides that the authority to institute criminal prosecutions on behalf
of the state is vested in the attorneys-general.  The Attorney-General Act 92 of 1992
provides for the area of jurisdiction, powers and functions of the attorney-general and
acknowledges the independence of the attorney-general.  In addition, it provides for the
accountability of the attorney-general to Parliament.

2. In spite of the attorney-general exercising wider responsibilities than the
prosecution of alleged criminals, the latter remains the main function of the attorney-
general.  Under his or her delegation, public prosecutors institute criminal proceedings
against alleged contraventions of the law.  The exercise of the discretion to institute pro-
ceedings, is not done in vacuo, but against a set of principles governing this matter.  The
standing of the attorney-general's office is recognized in law and in practice, as the
attorney-general is an advocate of the Supreme Court and therefore an officer of the
Court.  It is consequently imperative that one attorney-general should be appointed for
every Division of the Supreme Court.  This will ensure the smooth operation of the
attorney-general's office and contribute to the professional management of prosecution
services in the area of jurisdiction of every particular Division.

3. The independence of the attorney-general should in no way be compromised by the
process of appointment.  The process of appointment (and dismissal) of an attorney-
general should be transparent and accountable.  In order to achieve this, the composition
of the Judicial Services Commission ('JSC') should be amended to include two attorneys-
general.  The JSC would then have the duty to make recommendations to the President on
suitable candidates for appointment.  Every attorney-general would therefore be
appointed by the President on the advice of the JSC.  Procedures similar to those
providing for the removal of a judge should be included in the Constitution in respect of
the dismissal of an attorney-general.

4. The independence of the attorney-general should be entrenched in the Constitution.  A
statement on the independence and impartiality of the attorney-general is therefore an absolute
necessity.  The clauses pertaining to the Public Protector (section 111 of the Constitution) and the
Auditor-General (section 192) are examples in this regard.  In addition, the functions and powers of
the attorney-general need to be set out.



5. The Constitution should make it clear that the responsibility for deciding on prosecutions
should in the final instance only rest with the attorney-general, who remains accountable to
Parliament.

6. In respect of public prosecutors, a statement dealing with their independence vis-d-vis the
State should be introduced in Constitution, without derogating from the powers of the attorney-
general under whose delegation they institute criminal proceedings.  The detail of their appointment
etc. should however be dealt with in separate legislation.

BLOCK 7: GENERAL

1. SECTIONS 33 AND 35 OF THE CONSTITUTION

The interpretation clause of the charter of fundamental rights (section 35) should not be amended.
The limitation clause (section 33), which influences the interpretation clause, should be retained
subject to the National Party's Preliminary Submission on this matter in Theme Committee 4.

2. SECTION 107 OF THE CONSTITUTION

The provision for the use of languages in court should not be amended.  Section 107 was included
in pursuance of sections 3 and 31 in respect of language rights and gives further expression to those
rights.

3. SECTION 231 OF THE CONSTITUTION

3.1 The retention of this measure in the new Constitution is of vital importance.  The increasing
role that bi- and multi-lateral relations play in the South African agenda, the global nature of many
problems and the need for South Africa to deal with other nations underlines the necessity for a
measure dealing with international agreements.  It is also important that the Legislature have a say
in something which directly affects the progress of the country and its people.  In support of the
concepts of openness and accountability which permeates the Constitution, it is important that the
power to enter into or accede to international agreements be balanced by empowering Parliament
to ensure that checks and balances are placed on the exercise of the Executive (and the President in
particular) of its powers in this regard.

3.2 Certain changes to section 231 are however proposed.

3.2.1 Subsection (1) can remain as it is except for the deletion of the words 'within the meaning of
the previous Constitution'.  These words no longer have any significance in view of the
changed position in respect of the territory of the Republic.

3.2.2 Subsection (2) can remain as it is except for the deletion of the words  ”negotiated and
signed in terms of section 82(1)(i)”.  Many (multi-lateral) international agreements are no longer



open to negotiation and signature, but only to accession.  Furthermore, a number of international
agreements are in their particular nature not law-making, but create a platform for good relations
between countries and therefore do not need ratification.  The retention of the above-mentioned
phrase in those circumstances creates a contradiction.  Furthermore, Parliament need not be
occupied with non-law-making agreements, or pro forma agreements establishing diplomatic and
consular relations.  Parliament would therefore be competent to ratify agreements where a
particular agreement requires accession or ratification to bring it into force on an international
plane.

3.2.3 Subsection (3) can largely be retained.  It might, however, be useful to qualify the word
'expressly' by adding the phrase 'by Act of Parliament', thereby removing any doubt which may
exist.

3.2.4 Subsection (4) can be retained without amendment.

4. SECTION 232 OF THE CONSTITUTION

The interpretation clause of the Constitution can only be dealt with once the substantive provisions
of the new Constitution have been agreed upon.  This is a technical matter which is not of
importance at the moment.

BLOCK 8: Legal Education and Legal Professions

1. There is no need to deal with legal education in the Constitution.

2. There is no need to deal with private legal professions in the Constitution.  The position in
respect of judges, magistrates, attorneys-general and public prosecutors is dealt with elsewhere in
the Constitution.

BLOCK 9: Transitional arrangements

1. Transitional arrangements should be dealt with when the substantive measures have been agreed
upon.
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THEME COMMITTEE 1

BLOCK 3: SUPREMACY OF THE CONSTITUTION

As pointed out in the briefing document made available by our Technical Committee,

the principle that the constitution shall be the supreme law of the land is a non-

contentious issue.  We strongly support the principle that the state and all its organs

shall be subject to a constitution in which their structures and powers, as well as the

relationship between the state and its citizens, are defined.

We agree that the supremacy of the constitution will be the most important

feature of the final constitution.  The consequences of this for the position of

parliament as the highest legislature, the executive as the authority that execute those

laws, and the judiciary as the authority responsible for the application of the

constitution to the actions of those other branches are indeed as far-reaching as

expounded in the briefing document.

In particular, we wish to react as follows to the issues raised in paragraph 2.2

of the briefing document:

2.2.1 Inter-relationship between bill of rights and constitutional supremacy

We believe that the notion of an entrenched, justiciable constitution is actually very

closely related to a justiciable bill of rights.  A bill of rights enforced by the courts,

but not part of the supreme law of a land, cannot be an effective instrument of law, as

it can be amended or abolished too easily.  In order to be such an instrument, it needs



to be a part of an entrenched supreme constitution.  As a matter of fact, a bill of rights

will and should form an integral and prominent part of the constitution.

2.2.2 Equality

This matter has been addressed in a previous submission of the National Party.

2.2.3 Relationship between constitutional supremacy and separation of powers

In a very direct sense, supremacy of the constitution will not be effective if the courts

are not afforded the authority to review the actions of other branches of Government

This presupposes at least a measure of separation between the different branches of

government which will enable the judiciary effectively to exercise its review function.

In a broader, more indirect sense, the idea of the separation of powers, its underlying

premise of preventing an over-concentration of power and effecting meaningful

checks and balances is, of course, an essential feature of a constitutional state.  Again

the separation of powers can be provided for effectively only in a written, entrenched

constitution that has higher status than the government bodies, the powers of which it

seeks to control.

2.2.4 Impartial and independent judiciary

We can only reiterate that a supreme constitution, which includes a bill of rights, -

cannot be an effective instrument of law if there is no effective way of enforcing it'

We believe that an impartial and independent judiciary is the most suitable instrument

for this purpose.  As a matter of fact, in our view, an independent judiciary goes hand

in hand with the idea of a supreme constitution.



2.2.5 Horizontal application of the constitution

In our understanding this matter will be dealt with extensively and exhaustively by

Theme Committee 4. Suffice to say that the transitional constitution provides for
limited horizontal application of the bill of rights in particular, and that it should be
retained in the final constitution.

2.2.6 Entrenchment of the constitution

We believe that the principle of the entrenchment of the constitution should also be

considered by this Theme Committee.  A supreme constitution that is not entrenched,

and that can be amended easily, cannot be an elective instrument to control state

action.  In actual fact, entrenchment is one of the ways in which a constitution is

afforded higher status or, put another way, in which the supremacy of a constitution is

given real and practical meaning.  To explain: if the constitution provides that it is

supreme, but that particular section can be amended by an ordinary majority, that is a

majority of a quorum, that supremacy can be abolished almost by the stroke of a pen

and cannot mean very much.

Conclusion

By way of summary, one can conclude that the following concepts are inextricably

bound to one another and should all be provided for in the final constitution:
(i) constitutional supremacy;

(ii) justiciability of the constitution;
(iii) entrenchment of the constitution,



(iv) the separation of powers; and
(v) effective protection of fundamental rights and freedoms.
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ITEM 14: SOCIO-ECONOMIC RIGHTS

14.1        RIGHTS IN PROPERTY

1 Content of the right

Section 28 of the Constitution 1993 provides for the entrenchment of rights in

property including their acquisition, tenure and disposal by every person.  It also

prohibits deprivation of these rights otherwise than in accordance with a law and

provides for expropriation of rights in property for public purposes only and subject to

the payment of agreed or just and equitable compensation determined by a court of

law.

While the NP in the interests of a settlement accepted the full text and wording of

Section 28(3) at the World Trade Centre, subsequent developments have shown that

many of the additional factors set out in that section have proved to be controversial

and can lead to legal uncertainty.  Furthermore, legislation contemplated in Section

121 to 123 of the Constitution 1993 has been enacted during 1994 catering for most, if

not all, of these concerns.

Accordingly the NP proposes that Section 28(3) should be redrafted and updated as

follows:

"28(3) No law referred to In subsection (2) shall provide for expropriation of any

rights in property unless:

(i) Such expropriation is for public purposes only;

(ii) such law provides for full compensation which shall be just and equitable;

(iii) such compensation is to be determined, in the absence of agreement, by a court

of law; and

(vi) such determination and payment of compensation shall be expeditiously made

and effected

The NP believes that rights in property must be entrenched in the new text and regards

this as fundamental to a sound economic system and investor confidence.  The NP

believes that every person, including juristic persons, must have the right to acquire,

inherit, hold and dispose of rights in property.  This is in line with international



declarations and Bills of Rights in other countries (Sec Art 17 of the U N Declaration

1948; Art 14 of the African Charter 1981 of OAU).

Sacob also subscribes to this view - see their submission to the C.A. on 4 April 1995 at

pages 16 - 17 as do the submissions of the Council of Southern African Bankers on 17

February 1995 at page 11 and the Chamber of Mines on 31 March 1995 at page 14.

While rights in property must be fully protected against arbitrary or capricious action

by the State, the NP nevertheless also recognises that every person or community

dispossessed of rights in land before 27 April 1994 under any law inconsistent with

Section 8(2) of the Constitution 1993, is entitled to claim restitution subject to and in

accordance with Sections 121 to 123 of the Constitution and the subsequent legislation

passed by Parliament.

Thus the NP's view is that there must be an even handed approach by the State which

must recognise the vested interests of owners of rights in property and the claims of

those dispossessed of property, particularly land, since 1913 under racially based laws.

2 Application of the rights

2.1 Nature of the duty imposed on the State

Primarily the rights apply against the State including all organs of State at every level

of government and therefore impose a positive duty on the State.  The position has

already been further regulated by legislation.  The holder of rights in property is also

protected by other legislation and the common law against the illegal action of other

persons.

2.2 Common law and customary law

The rights should be applied to common law and to customary law (provided the term

"rights in property" is retained).  The NP supports respect for various customary

usages of land such as lease agreements, traditional communal tenure, time-share

schemes and usufruct.  These usages inter alia can be beneficially employed to assist

the disadvantaged who do not have the immediate capital to purchase their own

property.

2.3 Actors other than the State



The right applies vertically against the State. The relationship between the holder of

the right and other persons is regulated by statute and common law.

2.4  Bearers of the right

Every person, including a juristic person, is the bearer of this right.

2.5 Limitation of the right

The State is under a duty to respect every person's rights in property.  Accordingly any

legislation which may regulate or limit the right in any way must always be subject to

the criteria laid down in the general limitations clause.

The Wording

Sections 28(1) and 28(2) should be retained with the addition in Section 28(1) of the word

"inherit" after the word "acquire".  Section 28(3) should be amended as set out in paragraph 1

of this submission.
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THEME COMMITTEE 6

SUBTHEME COMMITTEE 6.1: ELECTION COMMISSION

A. INTRODUCTION

The principle of regular, free and fair elections is fundamental to a future democratic system in

South Africa.  This is confirmed by Constitutional Principle VIII which provides for "representative

government embracing multi-party democracy, regular elections, universal adult suffrage, a

common voters' roll, and, in general, proportional representation".  It is therefore imperative that

the administration of elections be conducted with the necessary impartiality and efficiency so as to

ensure a credible, transparent and, ultimately, legitimate election process.  Without legitimate

elections democracy itself is in jeopardy.  In developing democracies, in particular, the legitimacy of

the system itself depends interalia  on the extent to which the electorate accepts the validity of the

elections.  The mechanism to which this responsibility is assigned is therefore of vital importance.

The National Party hereby submits its general views on this matter.  If necessary, a further, detailed

submission may be made at a later stage.

B. POINTS OF DEPARTURE

The primary objective of any election process is to arrive by legal means at an accurate, reliable and

legitimate reflection of the will of the people with regard to the election of their representatives in

government.  In accordance with this objective, the National Party believes that impartiality and

efficiency are the two most important criteria with which the administration of elections must

comply.  All the other criteria mentioned, for example, by Mr Peter Harris in his presentation to the

Sub-theme Committee, such as independence, professionalism, transparency, impartial and speedy

adjudication and stability, relate to those two basic requirements.  By impartiality we mean that

the election process must be conducted without political bias, it must be free from direction of any

outsider,  political party or any other person with a direct interest in the election, and it must be

protected against interference or manipulation of any kind.  It goes without saying that the



efficiency with which the election process is conducted is crucial not only for its smooth and

expeditious finalisation, but also for its credibility and legitimacy.  Inefficiency tends to create

suspicion against the impartiality of the process.

In practice, impartiality and efficiency may sometimes appear to be in conflict.  An impartial

electoral agency may lack the know-how or manpower to ensure efficiency, or an efficient agency

may lack the independence to be accepted as being sufficiently impartial.  In this submission, the

National Party endeavours to put forward a proposal that can bridge these apparently conflicting

points of departure and can ensure an impartial and efficient election process.

C. THE STATE v AN INDEPENDENT BODY

The basic question of which body should administer elections in order to ensure the necessary

impartiality and efficiency is sometimes presented as a simple choice between the state apparatus

and an independent body.  In other words, either the state, through its department responsible for

elections, conducts the process, which may affect its impartiality, or an independent body is created

to take up the responsibility, which may affect the efficiency with which the process is conducted.

We believe this is an over-simplification and that it is indeed possible to reconcile these apparently

conflicting options.

D. AN ELECTORAL COMMISSION

1. The National Party believes that a permanent independent electoral commission

should be in charge of future elections at all levels.  Such a commission must manage every election

in accordance with the principle of regular, free and fair elections and with the purpose of ensuring

that the result provides and accurate, reliable and legitimate reflection of the will of the people in

the election of their representatives.

2. The commission must be independent and impartial and must be able to perform its

functions without bias or interference of any kind.  The National Party believes that this can be



ensured, inter alia, firstly only if the basic principles governing the composition, powers and

functioning of the commission are included and entrenched in the constitution.  Provisions

analogous to those on the Public Protector and Auditor-General should be considered in this

regard. Secondly the commission must be directly responsible to Parliament and must submit annual

reports to Parliament on its activities and findings.  A special parliamentary committee should be

established to evaluate the work of the commission.

3. In order to ensure the efficiency of the election process, the National Party believes that the

expertise and experience that have been acquired over the years in the Department of Home

Affairs be utilised in the administration of future elections.  South Africa can ill afford it financially

and politically to simply allow that know-how to go to waste.  For this reason, we propose as

follows:

(a) The electoral commission contemplated above must appoint a chief electoral

officer, as well as permanent and professional officals, to take responsibility for the

actual conduct of elections.  The commission should recruit experienced officials

from the Department of Home Affairs.  Furthermore, other officials operating at

local level should also be involved in the actual conduct of elections at grass-roots

level.  For practical purposes, regional offices should be established in the various

provinces.

(b) It is incumbent upon the electoral commission to control and monitor the

election process and the administration of the election by the chief electoral officer.

This is the position in countries such as Australia, India and Canada.

(c) The conduct of the commission and the chief electoral officer and all officials

must at all times be in accordance with the principles of independence,

transparency, accountability, professionalism, efficiency and impartiality.  For

this purpose, all officials involved should undergo training on a continuous basis.

The chief electoral officer is accountable to both the commission and parliament.



4. With regard to the adjudication of electoral disputes, we believe that the function of the

electoral commission is to control and monitor the election process and not to act as referee.

Control and adjudication cannot be the responsibility of the same body.  Special provision for the

expeditious and impartial adjudication of disputes is therefore required.  That could take the form

either of referring disputes to the Supreme Court to be adjudicated on a priority basis or, in view

of the specialised and urgent nature of electoral disputes, to a special electoral court.

E. CONCLUSION

The National Party believes that the above proposal can reconcile and give effect to the criteria of

impartiality and efficiency, can bring together the need for an independent electoral agency and

the utilisation of existing expertise and experience, and can facilitate the objective of regular, free

and fair elections.  If we succeed in ensuring that future elections be conducted according to the

principles of justice, fairness and transparency, democracy itself will be served.

1 JUNE 1995

ADDENDUM
TO THE NATIONAL PARTY SUBMISSION

INDEPENDENT ELECTORAL COMMISSION

(1) There shall be an autonomous and accountable Electoral Commission -

a) to be   responsible, whether directly or ndirectly, for the administering, organising, supervision
and conducting of free and fair elections at all levels of government;

 
b) the establishment of which, and its powers, functions and duties to be prescribed by an Act of

Parliament, subject to the provisions of subsection (2).
 
(2) Such Commission shall -



consist of at least seven members who are suited to serve on the Commission by virtue of their

a) professionalism, qualifications, expertise and experience; and
b) commitment to fairness, accountability and credible electoral processes; and
c) be chaired by a judge of the Supreme Court.

(3) The President shall whenever it becomes necessary appoint as members of the 
Commission persons -

a) nominated by a joint committee of the Houses of Parliament, composed of one member of each
party represented in Parliament and willing to participate in the committee; and

 
b) approved by the National Assembly and the Senate by resolution adopted, without debate, by a

majority of at least 75% of the members present and voting at a joint meeting:

Provided that if any nomination is not approved as required in paragraph (b) , the joint committee
shall nominate another person.

(4) The Commission shall be supported by an Elections Directorate consisting of staff to be
appointed, as determined by law, with due regard to their qualifications, expertise and experience in
the conducting of elections.
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SUBMISSION: TRADITIONAL LEADERS

(INDIGENOUS AUTHORITIES)

THEME COMMITTEE 2 - BLOCK 4

TRADITIONAL DEMOCRACY

"While delegations of traditional
leaders stressed the importance of
their role as providers of services

and keepers of peace, order and stability
in many rural areas, there was

acknowledgement that the best of
the old ways could be married with

new democratic ideals for the benefit
of all the people."

Constitutional Talk
19/5/95

1. INTRODUCTION

The National Party recognises the existence and importance of the Indigenous Authorities
in South Africa as well as their role and function as it must be defined in the Constitution
which is presently being written.

The National Party assumes that Indigenous Leaders will not only be consulted in the process of
writing the Constitution, but that it will also be expected from them to do structured research,
make submissions and be actively involved in the process of constitution writing.  Indigenous
Leaders should accept joint responsibility for the establishment of the interests of Indigenous
Authorities as well as for the detail and the manner in which it will be done.



In this submission the National Party proposes working methods and guidelines for handling the
intricate and sensitive aspects of dealing with Indigenous Authority Systems without wishing to
make decisions about their future on behalf of the Indigenous Authority Systems.

2. TERMINOLOGY:

In the existing literature there is a tendency to refer to tribal authorities as "traditional
authorities".  This is partly the result of an almost frantic denial or rejection of so-called
"tribalism" and partly an attempt to portray these authorities as conservative, stagnant
institutions which have no capacity to accommodate social and political change and which
should be eliminated without delay or at the least be allowed to die out by themselves.

There is, however, ample evidence of not only the prevalence of such authorities on the African
continent, but of an increasing tendency to reinstate them and to utilise their intrinsic qualities in the
establishment of sound local government.  These authorities are still an essential part of the social,
economic and political fabric of the societies in which they exist and they symbolize political order
and protection against injustice and against unseemly behaviour, evil, and calamity.

Indigenous terminology which appeals to the people should be a point of departure for the
designation of the persons of authority, their offices, and the institutions which will form part of a
new dispensation.  These can then be translated into the other official languages.

The National Party itself avoids the concept "traditional authorities", and give preference to the
terms "Indigenous Authorities" and "Indigenous Leaders" to identify the structures and leadership
in the communities living in the rural communal areas of South Africa.

3. POINTS OF DEPARTURE

3.1 The National Party recognises the system of Indigenous Authorities, as well as the
variety of traditions and practices which exist as an inherent part of different
cultures.  We endeavour to protect and maintain the Indigenous Authorities wherever
the need exists.



3.2 The National Party accepts the Transitional Constitution as the point of departure for
the recognition, protection and involvement of the Indigenous Authorities in future
constitutional structures.

3.3 The National Party accepts the democratic principles contained in the Transitional
Constitution as the basis of any future dispensation which also includes the Indigenous
Authorities.

3.4 The National Party recognises that although not democratically elected Indigenous Leaders
do not govern autocratically, but in-counsel as is the recognised custom in each community
involved.

3.5 Indigenous Authorities and Leaders should be involved in the process to include them in
future constitutional structures on a agreed democratic basis.

4. CHAPTER 11 OF THE TRANSITIONAL CONSTITUTION

4.1 Chapter 11 of the transitional constitution has two main purposes, firstly, to provide
formal constitutional recognition for indigenous authorities and indigenous law
and, secondly, to establish constitutional links between indigenous authorities
and systems and the constitutional structures at all levels.

4.2 With regard to the first purpose, Chapter 11 of the transitional constitution provides as
follows:

(a) Indigenous authorities that observe indigenous law and that have been recognised by law
previously shall continue to exist and to exercise and perform their powers and functions in
terms of those laws (section 181(1)).  This is not only a transitional provision that provides
for their continued existence.  It is also a formal constitutional recognition of indigenous
authorities and indigenous law and must be regarded as the main purpose of Chapter 11

(b) Indigenous law shall be subject to the law (section 181(2)).  This means that indigenous law
forms part of the South African legal and judicial system and does not enjoy higher status
than other laws or authorities.  Indigenous law can also be amended by parliamentary and
provincial laws on the subject.



4.3 With regard to the second purpose of establishing constitutional links between indigenous
authorities and the constitutional structures, Chapter 11 provides as follows:

(a) An Indigenous Leader residing within the area of jurisdiction or a local government, is ex
officio entitled to be a member of that local authority and to be elected to any office of that
local authority (section 182).  This must be read as a qualification of the provisions of section
179 in terms of which local governments must be elected democratically.

(b) Each province must establish by law a house of traditional leaders that must advise that
provincial legislature on matters and bills affecting indigenous communities, indigenous law
and traditions and customs of Indigenous Leaders (section 183).  Section 183 contains
certain detail with regard to the way in which a law establishing such a house must be
adopted and in which such a house must advise the provincial authorities.

(c) At national level, a council of traditional leaders must be established which must be
elected by an electoral college consisting of the members of the various houses of traditional
leaders (section 184(2)).  This council must advise the national government on matters
pertaining to indigenous authorities, indigenous law, or the traditions and customs of
indigenous communities, and must advise the President at his request on any matter of
national interest (section 184(4)).  Section 184 provides for details in respect of the necessary
legislation to be adopted and for the way in which the council must advise the government.

4.4 The Constitutional Principles with which the final constitution must comply provides that
the institution, status and role of indigenous leadership must also be recognised and
protected in the final constitution and that indigenous law shall also be recognised and
applied by the courts (CP XIII).  The Final constitution must, therefore, contain
provisions in this regard.

4.5 The National Party endorses and supports the provisions in the Transitional Constitution
regarding the recognition of Indigenous Authorities.   In principle the Party thus supports
the following provisions in the Constitution:

Chapter 11 (section 181: recognition of indigenous authorities)
(section   182:   indigenous   authorities   and   local government)
(section 183: provincial Houses of Traditional Leaders)
(section 184: Council of Traditional Leaders)

Section 126(1) and (3): Provincial powers, read in conjunction with Schedule 6.



Section 229: Continuation of laws
Section 235: Transitional arrangements

Section 160(3)(b): Provincial recognition of a traditional monarch; in KwaZulu/Natal of the Zulu
monarch.

Schedule 4, CP XIII and CP XVII

The National Party has taken note of the various Provincial Laws which have created, in
accordance with the provisions of the Constitution, Provincial Houses of Traditional Leaders in
KwaZulu/Natal, Free State; North West; Northern Transvaal and Eastern Transvaal.

5. IDENTIFICATION OF INDIGENOUS LEADERS

The National Party recognises that Indigenous Leaders are denoted by means of established and
recognised practices which include inter alia:

- hereditary (genealogical position)
- family selection (family councils)
- recognised systems of ratification by the communities involved.

The Party also notes the claims of certain people to being Indigenous Leaders, but who are not
recognised as such.  The National Party suggests that a Body of Experts be appointed to support
the Government in identifying the true Indigenous Leaders.  The Body of Experts should include
inter alia:

- Representatives of the Council of Traditional Leaders (to be called
Indigenous Leaders)
Representatives of the provincial Houses of Traditional Leaders (to be called Indigenous 
Leaders)

- Experts on the subject of Genealogy of the groups concerned
- Anthropologists

The National Party would further like to establish inter alia the following principles for the
identification of Indigenous Leaders of:



- A ruling line of descent of at least 5 generations
- Historical recognition by other Indigenous Leaders and by people in a specified geographic 

area as well as the concerned families and tribes.

6. THE STATURE AND FUNCTIONS OF INDIGENOUS LEADERS

6.1 With the imposition of European political and administrative control over Indigenous
Authorities, the influence of so-called Western civilization, and of the Christian religion,
limited availability of land, coupled with the economic disruption (inter alia as a result of
impoverishment and the introduction of a money economy) and other factors and controls,
severe inroads were made into Indigenous Authorities and in the functions, powers and
status of Indigenous Leaders.  In many respects they became "officials" of the dominating
"white" governments deriving their status and powers not from the tradition and cultural
usages and concepts but from the fact that they were "appointed" or "recognized" by the
government of the day.

6.2 The Indigenous Leaders played a pivotal role, not only in the political structure of society,
but also in their economical and social life, their religious beliefs and rituals, the military
organisation and the judicial structure.  The details have been written up in a large number
of textbooks and documents and need no elaboration on our part.

6.3 If the need occurs a distinction can be made between those functions which was traditionally
executed in Indigenous Authorities and those Local Government services which were later
allocated to Tribal Authorities by various forms of government over many years.

6.4 The traditional duties should be allocated to the relevant Indigenous Authority whilst the
local government services could be allocated to the Regional Service Councils in their new
form.

7. RELATIONSHIP BETWEEN GOVERNMENT AND INDIGENOUS AUTHORITIES

7.1 The National Party believes it to be imperative that the Council and Houses of Traditional
Leaders should be able to participate in the constitution writing process.  The Indigenous
Authorities are seen by the National Party to be an important vehicle in the finalising of the
detailed accommodation of the relevant communities in the final Constitution at National,
Provincial and Local Government levels.  The National Party is therefore of the opinion that



urgent attention must be given to the establishment of all the above-mentioned structures, as
provided for in the Transitional Constitution.

7.2 The Council of Traditional Leaders must in the process of writing the final
constitution, in consultation with the above-mentioned Body of Experts, advise the
Constitutional Assembly on possible amendments of the provisions relevant to the
Council.

7.3 The research and legislation of the various Provincial Legislatures which arise from the
implementation of the Transitional Constitution must be evaluated and refined by the various
Houses of Traditional Leaders in consultation with the above-mentioned Body of Experts.  In
the process of constitution writing, proposals for the detail description of the role and
functions of Indigenous Authorities on local and provincial level must be submitted to the
Constitutional Assembly by the Houses of Traditional Leaders.

7.4 The National Party is of the opinion that Indigenous Authorities should be accommodated as
follows:

7.4.1 National Government:

The provisions of the Transitional Constitution as described in 4.3(c) and amended in the
process described by 7.2 are to be adopted.

7.4.2 Provincial Government level:

The provisions of the Transitional Constitution as described in 4.3(b) and amended in the
process described by 7.3 are to be adopted.

7.4.3 Local Government level:

The Indigenous Authorities are to be accommodated in the same way as the Rural
Councils and should be called Rural Local Authorities.

The Indigenous Leaders residing in the area of the Rural Local Authority appoints
half of the representatives in the Rural Local Authority.  The other half of the
representatives are to be democratically elected by the community.



In order to facilitate development at grass roots level within the area of jurisdiction of a
Rural Local Authority consideration should be given to the creation of informal voluntary
Settlement Advisory Forums (SAF's).

Settlement Advisory Forums could advise both the Rural Local Authority and the Regional
Services Council personnel on matters pertaining to the development and administration of
the particular settlement.  Depending on the needs of the settlement, the Forum may request
the presence of particular members of the RLA and/or relevant administrative personnel at
its meetings.

7.4.4.  Provision will have to be made for the training of figures of authority as well as the various
categories of functionaries and civil servants who will be responsible for sound economic
and administrative development at the local government level.



TO: THEME COMMITTEE 5
FROM: THE NATIONAL PARTY

THE RECOGNITION AND APPLICATION OF CUSTOMARY LAW

1. PRESENT POSITION:

1.1 Section 1(1) of the Law of Evidence Act (45 of 1988) - in essence identical to section 11(1)
of the (repealed) Black Administration Act (38 of 1927) - provides for the recognition and
application of customary law:

"Judicial notice of law of foreign states and indigenous law -

(1) Any court may take judicial notice of the law of a foreign state and of indigenous
law as far as such law can be ascertained readily and with sufficient certainty:
Provided that indigenous law shall not be opposed to the principles of public policy
or natural justice: Provided further that it shall not be lawful for any court to declare
that the custom of lobola or bogadi or other similar custom is repugnant to such
principles.

(2) The provisions of subsection (1) shall not preclude any party from adducing
evidence of the substance of a legal rule contemplated in that subsection which is in
issue at the proceedings concerned.

(3) In any suit or proceedings between Blacks who do not belong to the same tribe, the
court shall not in the absence of any agreement between them with regard to the
particular system of indigenous law to be applied in such suit or proceedings, apply
any system of indigenous law other than that which is in operation at the place
where the defendant or respondent resides or carries on business or is employed, or
if two or more systems are in operation at that place (not being within a tribal area)
the court shall not apply any such system unless it is the law of the tribe (if any) to
which the defendant or respondent belongs.

4) For the purposes of this section "indigenous law" means the Black law or customs
as applied by the Black tribes in the Republic or in territories which formerly formed
part of the Republic."

1.2 In KwaZulu/Natal the customary law has been codified in: The KwaZulu Law on the Code
of Zulu Law 16 of 1985 and the Natal Code of Zulu Law Proc R151 of 1987.
The coded versions have amended the customary law in some important respects.



1.3 Details of the application by the courts of the provisions of the Act of 1988 and of the Zulu
codes are dealt with in various textbooks, articles etc..

2. THE PROVISIONS OF THE CONSTITUTION.

The Constitution of the Republic of South Africa, 1993 (Act 200 of 1993) contains various
provision relating to customary law.

2.1 Section 241(1) provides for the continued existence and functioning of all existing courts
and judicial officers until changed by a competent authority.  In terms of section 241(10) the
jurisdiction and procedure of such courts of law remain in force.

2.2 In terms of section 101(2) the supreme court has retained the jurisdiction which vested in it
prior to the commencement of the Constitution.

2.3 Section 181(1) reads:

A traditional authority which observes a system of indigenous law and is recognised by law
immediately before the amendment of this Constitution, shall continue as such an authority and
continue to exercise and perform the powers and functions vested in it in accordance with the
applicable laws and customs, subject to any amendment or repeal of such laws and customs by a
competent authority."

2.4 Section 181(2) provides for the recognition and application of customary law and its
"regulation by law":
"Indigenous law shall be subject to regulation by law".

2.5 Section 182 refers to the membership of a local government "of a traditional leader of a
community observing a system of indigenous law and residing on land within the area of jurisdiction
of an elected local government .........”

2.6 The implication of section 181(2) read with section 101(2) and section 241 is that section 1
of the Law of Evidence Amendment Act (45 of 1988 - supra) continues to be the enabling
provision for the recognition and application of customary law.



2.7 Section 14(3), concerning personal and family law adhered to by persons professing a
particular religion and marriages concluded under a system of religious law, does not seem to affect
customary law.

2.8 Section 126 read with schedule 6 confers legislative competencies on the provincial
legislatures; in other words, traditional authorities and customary law are within a provincial
legislature's legislative competence.

2.9.1 There is a potential incompatibility of certain customary laws with the provisions of Chapter
3 (Fundamental Rights), especially as regards Section 8 of the Constitution:

"8(1): Every person shall have the right to equality before the law and to equal protection of the
law."

"8(2) No person shall be unfairly discriminated against, directly or indirectly, and, without
derogation from the generality of this provision, on one or more of the following grounds in
particular: race, gender, sex, ethnic or social origin, colour, sexual orientation, age, disability,
religion, conscience, belief, culture or language."

"8(3)(a):This section shall not preclude measures designed to achieve the adequate protection and
advancement of persons or groups or categories of persons disadvantaged by unfair discrimination,
in order to enable their full and equal enjoyment of all rights and freedoms."

"8(3)b) ........................”

"8(4) Prima facie proof of discrimination on any of the grounds specified in subsection (2) shall be
presumed to be sufficient proof of unfair discrimination as contemplated in that subsection, until the
contrary is established."

2.9.2 Section 103 deals with the power of the courts to deal with allegations that any law or
provision of such law is invalid on the ground of its inconsistency with a provision of the
Constitution; the Supreme Court, and in the final instance the Constitutional Court (see section
98(2)), are competent to deal with a possible conflict between customary law and the provisions of
this Constitution.



2.9.3 One of the potential areas of incompatibility concerns the position and rights of women in
terms of customary law (majority, locus standi in judicio, inheritance, property etc.)

3. THE NEW CONSTITUTION

3.1 Schedule 4, containing the constitutional principles to be included in the new constitution, has
various provisions that could affect the validity of customary law rules; particular reference should
be made to: Constitutional Principles nos.: II, III, IV, XIII

3.2 There are no constitutional guarantees as to the continued existence of customary law; this
may result in legislative and judicial action diminishing the role and application of customary law,
and eventually even the gradual phasing out thereof.

4. THE NATIONAL PARTY'S APPROACH TO CUSTOMARY LAW

"4.1 The future of customary law depends on a policy decision whether the present legal pluralism
be dissolved, harmonized or continued.  The following approaches regarding the future of
customary law exist:

(a) the continued existence of the current system of legal dualism, with or without an extensive
set of rules for conflict of laws;

(b) the integration of the two systems (legal unification) - that may take the form of:
(i) systematic integration (partial integration);
(ii) natural integration during the course of time; or
(iii) drastic integration by means of codification (involving

the whole legal spectrum); and

(c) the abolition of one of the systems - which may take the form of:

(i) systematic abolition;

(ii) abolition through disuse;

(iii) drastic and immediate abolition by means of legislation."

(This paragraph is quoted from Vol. 32 (Indigenous Law) of the "Law of South Africa", p. 219-
220).



4.2 The National Party believes:

4.2.1 that full recognition should be given to the customary (indigenous) legal systems, with the
provisos that such customary law (a) shall not conflict with specific legal provisions contained in a
parliamentary or provincial law and (b) shall not be opposed to the principles of public policy or
natural justice (provided that the lobolo or bogadi custom be not declared to be so repugnant).

4.2.2 that the cause of action should determine what system of law the court should apply, but
that courts should be given judicial freedom to determine whether in a particular instance
indigenous law, or the law of the land, should be applied.

4.2.3 that any legislative provisions (in Parliamentary or Provincial laws) affecting customary law
must first be discussed with the Council of Traditional Chiefs and, where appropriate, with the
relevant House of Chiefs;

4.2.4. that legislation be introduced to remove gender discrimination in the application of
customary law, especially as regards the question of majority, locus standi and inheritance of.

5. The National Party proposes that consideration be given to incorporate the following clauses in
the new constitution:

THE APPLICATION OF CUSTOMARY LEGAL SYSTEMS

"(1) Customary legal systems shall be recognized and applied in all courts provided that it shall not
be in conflict with a parliamentary or provincial Act or with the principles of public policy or
natural justice.  It is accepted that the lobolo or bogadi customs are not repugnant to the principles
of public policy or

(2) The Courts shall have a judicial discretion to decide which system of law shall be applied in a
particular case, taking into account the cause of action, the intention of the parties and the
implications of such application.”

The National Party is furthermore of the view that initiatives should be taken by way of
Parliamentary or Provincial Acts to and the customary legal systems with regard to the removal of
gender



The National Party is in favour of the retention of section 181(1) and (2) of the present
Constitution



NATIONAL PARTY SUBMISSION

THEME COMMITTEE 3

BLOCK 2: NATIONAL AND PROVINCIAL
LEGISLATIVE AND EXECUTIVE COMPETENCES

 INTRODUCTION
Before proceeding to the questions put by the Technical Committee, we wish to emphasise that the matter of
national and provincial legislative and executive competences entails some of the most crucial issues to be
resolved in the constitutionmaking process.  Not only the status, powers and functions of both the provinces
and the national government are involved. the relationship between these levels of government and,
eventually, the form of the future South African state itself, is at stake.  For this reason, we wish to make a
responsible, fair and constructive contribution to the deliberations on this aspect of the constitution in the
best interests of the whole country and all its regions and people.

We believe that in drafting the constitution, the Constitutional Principles form the legal framework within
which we are obliged to operate, and also our guiding light for the direction that we should take.  The
Constitutional Principles are not only a technical instrument. they breathe the democratic spirit that should
guide and sustain us in our task.  With regard to the provinces, the Constitutional Principles obviously call
for extensive arrangements covering in detail all aspects of the relationship between the different levels of
government, but they also call for a strong, viable and entrenched  provincial system as an integral part of a
stable and democratic dispensation.  In our endeavours we should heed the technicalities as well as the
underlying spirit of these Principles.  Therefore, it is our view that within the framework of the Constitutional
Principles, it is incumbent upon us to protect and strengthen the autonomy and position of the provinces.

We are further mindful of the fact that, due to the complex and dynamic nature of modern government
and of the relationships between different levels of government, the formal distribution of powers often do
not fully and accurately reflect the true relationship between those levels and that we should allow for
continuous growth and development in this respect.  For the same reason, we should not focus too narrowly
on a particular theoretical model, but should work towards the development of a system unique to our own
circumstances and needs.

Guided then by the Constitutional Principles pertaining to the provinces and also by those Principles
providing for a democratic system based on freedom, equality, accountability, transparency and an
entrenched, justiciable constitution, we approached the questions of the Technical Committee.

For the sake of convenience, a summary of the salient viewpoints and proposals emerging from this
submission, is as follows:



(a) We believe in strong and viable provincial government for South Africa and our proposals are
directed at protecting and strengthening the position and autonomy of the provinces.

(b) In South African circumstances, the powers of the provinces should be listed in a schedule to the
constitution and residual powers should vest in the national government.  In addition, the following
should be provided for:

(i) In terms of the criteria for the allocation of functions to the provinces set out in Constitutional
Principle XXI, we propose that Agency and Delegated Functions, Forestry, Land Affairs, Publication
Control, Public Works and  Water Affairs be added to the present list.  However, we believe that a proper
allocation can be accomplished only if all relevant information is available.  We propose, therefore, that
accurate information should be obtained from the state administration on the progress made with the
implementation of the present list of provincial functions before a list of provincial functions is finalised.

(ii) Due to the complexities of modern government, a strict separation between the levels of government
is impossible and undesirable.  Therefore, we propose that Parliament should have concurrent powers with
the provinces over its list of functions.

(iii) Provincial laws in respect of these matters should, however, prevail over national laws except insofar
as national laws comply with certain prescribed criteria.  These overrides should be restricted inter alia by
narrower definition, the principle of subsidiarity and the Constitutional Principle that the national level may
not encroach upon the geographical, functional and institutional integrity of the provinces.

(c) The principle of subsidiarity in terms of which functions should be allocated to the lowest level of
government where it can be exercised and performed effectively, should apply to the allocation of
functions and the application of the overrides.

(d) A second list of matters  should be identified over which Parliament may only adopt
framework legislation, in order to allow the provinces to make detail legislation on those matters not
subject to any other overriding powers of the national level, A further submission on matters to be
included in such a list will be made at a later stage, but expert advice should be obtained on which
matters  qualify for such a list.  In addition, the state administration should be approached for an input
in this regard based on progress to date with the implementation of the present list of provincial
functions.

(e) Regional differences are part of the South African reality and the principle of asymmetry in terms of
which differences may exist among the provinces in respect of their structures, powers and functions,
should be allowed to develop, Asymmetry can be promoted as follows: (i) Provinces should be allowed
to adopt their own constitutions. (ii) Provinces should be able to take up functions according to their
different needs and capabilities.  In this regard, the transfer of functions to the provinces should be the
responsibility of an independent body and not the executive. (iii) Provision should be made for the
performance of functions on an agency or delegated basis in order to allow provinces to request other
governments to perform particular functions on their behalf (iv) Asymmetry will finally be furthered
by the concept of framework legislation which will enable provinces to make detail legislation peculiar
to their own circumstances and needs.

(f) Mechanisms for the promotion and regulation of inter-governmental relations must be provided to
enhance interaction and co-operation between the provincial and central levels of government.
Detailed proposals in this respect will be made at a later stage.



(g) Detailed submissions on local government as a provincial function, and the Senate as the body
representing provincial interests in national decision-making, will also be made later.

2 THE QUESTIONS
A ALLOCATION OF POWERS

AI Should the Constitution list only the competences of the government at national level?  If so, which?
In general, no.  Firstly, we do not believe there is any compelling reason to deviate from the arrangement
contained in the transitional constitution in terms of which only the powers and functions of the provinces are
listed, As a matter of fact, if one adopts the principle that residual powers should be vested at the national
level (see below), it would be rather illogical to list the competences of the national government and not those
of the provincial level.  Normally, in other systems, residual powers are vested at the level of which the
powers are not listed.  Secondly, Constitutional Principle X'VIII(I) provides that both the powers and
functions of the national government and the provinces shall be defined in the Constitution.  Although this
could be interpreted to mean that the powers and functions of both levels of government need not actually be
listed in the Constitution, and that it is still possible under this Principle only to make the necessary
arrangements to determine the powers and functions of each level of government, we feel that the Principle at
least implies that listing national competences without sufficient reference to the provinces would be
inconsistent with the Principle.

A2 Should the Constitution list only the competences of government at provincial level?
(a) In general, yes.  The same reasons and arguments apply.  We see no reason why the present
approach in terms of which only provincial competences are listed in a schedule need to be amended.

(b) In our reasoning, in present South African circumstances the sensible corollary to
this is that residual  powers shall vest at the national level

(c) What needs to be done, however, is to look carefully into the present list of
provincial functional areas in order to identify according to the criteria contained in Constitutional Principle
XXI, (and bearing in mind the limitation imposed by Principle XVIII(2) which prescribes that provincial
powers shall not be substantially less than those provided for in the transitional constitution), those matters
that rightfully belong at provincial level.  In particular, we believe that the principle of subsidiarity referred
to in Principle XXI(I) should be applied consistently.  In terms of this principle, functions must be allocated
at the lowest level where it can be performed effectively.

In addition, the allocation of functions should be done inter alia with reference to the progress
made to date with the implementation of the transitional constitution and the practical experience of the
provinces in this regard since April 1994.  We propose that the state administration, and possibly the
Commission on Provincial Government, be requested to furnish this information in order for the Theme
Committee to form a well-founded opinion on the ideal list of provincial functions.

Meanwhile, in terms of the criteria in Principle XXI, we recommend that the following matters be
added to the present list of provincial functions: Agency and Delegated Functions, Forestry, Land Affairs,
Publication Control, Public Works, and Water affairs.

(d) The provinces should not have exclusive jurisdiction over such a list of functions As pointed out in
the introduction, we believe that the complexities of modern government require a more flexible approach
providing for concurrency and cooperation.  We therefore see the list of provincial competences as a list of



matters over which there shall be concurrency with the national level.  This implies an arrangement with
regard to which legislation shall prevail, requiring in turn an exposition of the criteria in this regard - the
so-called "overrides" (see below).

Although Constitutional Principle XIX provides for exclusive and concurrent powers for both the
national and provincial levels of government, this does not necessarily mean the exclusive allocation of
complete functional areas to the provinces.  We believe that exclusive powers for the provinces should be
arrived at firstly, through the prevalence of provincial laws if national legislation does not comply with the
"overrides" and, secondly, by the concept of framework legislation which implies that the detail of those
matters dealt with by national framework legislation, shall be the exclusive concern of the provinces. (These
concepts are discussed in more detail below.)

(e) As at present, the provinces should be able, firstly, to make laws that are reasonably necessary for
or incidental to the effective exercise of their powers and functions and, secondly, to recommend to
Parliament the passing of laws on any matter not within their competency.

A3 Should the Constitution list both national and provincial competences?

In view of the comments above, not in principle.  Of course, we envisage a list of provincial matters over
which the two levels of government shall have concurrent powers, as well as a list of matters over which the
national level shall only have the authority to adopt framework legislation.  To this extent, the Constitution
will contain a list of provincial as well as national competencies.
With regard to framework legislation, our proposal is that matters be identified which require only a
framework of general principles and/or guidelines that apply throughout the Republic, whereas detail
provisions can be left to the provinces to fill in.  As a matter of fact, providing for the detail will be the
exclusive concern of the provinces in the sense that the national government will only be able to promulgate
framework legislation and not to prescribe detail on the grounds, for instance, of effectiveness, maintenance
of economic unity, promotion of interprovincial commerce, etc.  This will allow the provinces the opportunity
to design detail peculiar to their  different circumstances and needs, thus giving expression to provincial
diversity, without sacrificing national control over norms, standards, etc.  We believe there are a number of
matters even now in the list of provincial functions, as well as other matters presently under exclusive
national jurisdiction, which the national government need not deal with in detail.  The matters we have in
mind may, therefore, extend to both the residual and concurrent powers.  Moreover, some matters in the
existing list of provincial functions do not readily present themselves as matters over which national
legislation will ever be required for the sake of, for example, the maintenance of economic unity, the
protection of the common market, the security of the country, or the implementation of national economic
policies.  They may, however, require uniform norms and standards.  Such matters should then rather form
part of a separate list not subject to the whole range of "overrides".  We further propose that in order not to
impede the freedom of the provinces to act, or to prevent their action altogether, they should be able to
proceed in respect of these matters in the absence of national framework legislation.  Of course, as soon as
such framework legislation is promulgated, their own arrangements must be amended accordingly.

The items to be included in a list of matters subject to national framework legislation need careful
consideration and a further submission in this regard will be made at a later stage.  However, we believe this
to be a highly technical matter and we propose that expert advice be obtained as well on the functions that
qualify for such a list.  We further propose that the state administration should be approached for an input in
this regard based on its experience to date with the implementation of the present list of provincial functions.

The following draft provision on framework legislation is submitted for consideration:



"(I) Subject to subsection (2), a provincial legislature shall be competent to make laws for the province
with regard to all matters which fall within the functional areas specified in Schedule Y.

 (2) The national parliament shall be competent to enact only framework legislation which sets out
principles and/or guidelines, and which shall be generally applicable in all the provinces, with regard to the
matters which fall within the functional areas specified in Schedule Y."

B RELATIONSHIP BETWEEN NATIONAL AND PROVINCIAL GOVERNMENTS
Bl Should exclusive and concurrent powers be listed expressly for each level of government?
In principle, no.  However, as explained already, we foresee a list of concurrent matters as well as a list of
matters subject to national framework legislation only.  See below with regard to concurrency and national
preemption.

B2 Should the Constitution expressly provide for overriding powers for the national level of
government in certain prescribed instances?
Yes.  We have already stated that a list of concurrent powers should be provided for.  It stands to reason that
when one adopts the notion of concurrency, an arrangement in this regard will be necessary.  We therefore
believe that the Constitution should expressly provide for overriding powers for the national level.  However,
the prescribed instances in which national legislation shall prevail or, put another way, the criteria with
which national legislation has to comply in order to enjoy preference, have to be reconsidered.  As they stand
in the transitional constitution, we believe they are virtually limitless.  The present section 126(3) enables the
national level to undermine the integrity and autonomy of the provinces systematically and completely.  For
this reason, we propose that the overrides be redrafted more narrowly.  In addition, balancing criteria such
as the subsidiarity principle, which forces the national government to justify its interference in a
provincial matter, and Constitutional Principle XXII which prohibits the national government to
exercise its powers in a way that encroaches upon the geographical, functional and institutional
integrity of the provinces, should be included.  We therefore propose the following set of
"overrides".

"(I) A law passed by a provincial legislature in terms of this Constitution shall prevail over an
Act of Parliament which deals with a matter allocated to the provinces, except insofar as -

(a) the Act of Parliament deals with a matter that cannot be regulated effectively by
provincial legislation;

(b) the Act of Parliament deals with a matter that, to be performed effectively, requires
to be regulated or co-ordinated by uniform norms or standards for the management or
administration of that matter that apply generally throughout the Republic;

(c) the Act of Parliament is necessary to set minimum standards not provided by
provincial legislation for the rendering of public services.,

(d) the Act of Parliament is necessary for the maintenance of national economic unity or
policies, the protection of the environment across provincial boundaries, the promotion of
inter-provincial commerce, the protection of the common market in respect of the mobility of
goods, services, capital or labour, or the maintenance of national security; or



(e) the provincial law materially prejudices the economic, health or security interests of another
province or the Republic. (2) An Act of Parliament shall prevail over a provincial law as
provided for in subsection (1) only if it applies uniformly in all parts of the Republic. (3) An Act
of Parliament and a provincial law shall be construed as being consistent with each other, unless,
and only to the extent that, they are, expressly or by necessary implication, inconsistent with
each other.

 (4) An Act of Parliament shall prevail over a provincial law only if a dispute in this regard cannot be
resolved by the Constitutional Court on a construction of the Constitution.

(5) In exercising its powers in terms of this or any other section of the Constitution, Parliament shall not
encroach or cause, enable or allow any encroachment upon the geographical, functional or institutional
integrity of any province.

(6) This section shall be construed in terms of the principle that a power shall be allocated to the level of
government at which it can be exercised most effectively.  "

B3 Should the competences of the provinces be fixed by the Constitution, or should the Constitution
allow for an evolutionary process?
We do not believe that these alternatives are mutually exclusive.  On the one hand, we need constitutional
certainty as to the powers of each level of government.  Therefore, the powers of the provinces should be
spelled out and entrenched in the constitution.  Simultaneously, enough flexibility should be provided to
allow for future developments and for differences among the provinces.  This creates the opportunity of
encouraging asymmetry in our provincial system.  We believe that regional and provincial differences are a
part of the South African reality that should be accommodated in our system.  The principle of asymmetry is
a particularly suitable vehicle for this purpose.

Asymmetry can be encouraged in the following ways.

(a) The provinces should be allowed to adopt provincial constitutions that may differ from the
provisions of the constitution regarding provincial legislative and executive structures and processes (see
the present section 160).

 (b) The list of provincial functions should, in principle, apply to all provinces, Albeit concurrent, it is a
set of original functions entrenched in the constitution and determining the position and status of the
provinces.  However, the national level and the provinces should also have the power to perform functions
for other levels of government or for other provinces on an agency or delegated basis.  This would enable a
province unable or unwilling to take care of a particular function, to request another province or the national
level, to perform that function on its behalf The principle, however, is that it is a provincial function and that
it is for a province to decide not to perform it by itself

(c) The provision dealing with the transfer of functions to the provinces in relation to current legislation
is also of particular relevance (the present section 235(8)).  This provision, inter alia, allows for the
extension of the powers of a province as it becomes capable of exercising it, implying that at any given time,
the powers of provinces may vary.  However, the decision whether a province is indeed capable of exercising
a particular function effectively should not be in the sole discretion of the national executive, but should be



arrived at independently.  We therefore propose that this decision be entrusted to an independent tribunal or
other forum.  Details in this regard should be worked out.

(d) The concept of framework legislation, which allows provinces to adopt detail legislation peculiar to
their own circumstances and needs, will also further the idea of asymmetry.  This concept has been discussed
above.

B4 Should the Constitution provide for additional inter-governmental mechanisms to enhance co-
ordination and to prevent or mediate possible conflicts regarding the exercise of competences, ie what
mechanisms should regulate this relationship?

Yes, additional inter-governmental mechanisms should be provided for. in modem states, levels of
government cannot operate in separate compartments and extensive cooperation and interaction are
imperative.  This should be encouraged and promoted by means of formal and informal structures and
processes.  A further submission in this regard will be made at a later stage.

B4 Should the fields of potential activity of provincial authorities be amended?

We have already indicated that the present list of provincial functional areas should be extended - see above.

C LOCAL GOVERNMENT

Cl How, in broad terms, should the Constitution deal with local government as a consideration in the
distribution of competences between the national and provincial levels of government.

Local government is a fully-fledged level of government and should be entrenched as such.  See in this regard
Constitutional Principle XVI.  In addition, the Principles prescribe a framework for the structures, powers
and functions of local government to be provided for in the constitution (Principle XXIV).  Local government
should, nonetheless, still fall under the control of the other levels of government and should be one of the
functional areas over which provinces have jurisdiction.  This arrangement has two implications.  Firstly, the
national and provincial levels will be able to make laws affecting local government but, as presently,
provided, should not be allowed to compromise the fundamental status, purpose and character of local
government (see section 174(4) of the transitional government).  Secondly, as a functional area of the
provinces, they will be able to regulate local government in full.  However, the provisions on local
government in the constitution will enjoy higher status than any provincial law and the latter must
always be consistent with those provisions.  Recognition of local government in the supreme
constitution has thus changed the traditional discretionary authority of higher levels of government
over local government.  They are unable to regulate and affect local government at will.  This
position should be retained.

D MISCELLANEOUS

Dl What should the nature and extent of the provinces' national involvement in matters
concerning provincial government be?  Should there be a second parliamentary chamber



representing the provinces, and if so, how should it be composed?  What should the voting
mechanisms be for deciding questions of this nature, both where a second parliamentary
chamber is instituted and alternatively, in the event of a unicameral Parliament being
established?

In principle, we are strongly in favour of a second parliamentary chamber to represent provincial
interests in the national legislature.  A further submission in this regard will be made at a later stage.
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NATIONAL PARTY PRELIMINARY SUBMISSION

THEME COMMITTEE 1

Block 6

Item 8: Citizenship

Item 9: Suffrage

ITEM 8: CITIZENSHIP

1. Introduction

1. 1 Section 5 of the Constitution of the Republic of South Africa, Act 200 of 1993 ('the
Constitution') establishes a South African citizenship.  The fundamental right guaranteed in section
20 provides that every citizen shall have the right to enter, remain in and leave the Republic, and
that no citizen shall without justification be deprived of his or her citizenship.

2. Constitutional Principles

2.1 Constitutional Principle I provides inter alia that the new Constitution shall provide for one
sovereign state and a common South African citizenship.

2.2 Constitutional Principle II provides that everyone shall enjoy all universally accepted
fundamental rights, freedoms and civil liberties, which shall be provided for and protected by
entrenched and justiciable provisions in the Constitution, which shall be drafted after having given
due consideration to inter alia the fundamental rights contained in the Constitution.

2.3 Constitutional Principle III provides inter alia that the new Constitution shall prohibit all
forms of discrimination and shall promote equality.

3. Citizenship

3.1 Legislation which governs aspects of citizenship is subject to the provisions of sections 5
and 20, as well as the preamble which states that all South Africans shall be entitled to a common
South African citizenship in a sovereign and democratic constitutional state.  Section 5 recognizes



citizenship in its true constitutional sense.  It confirms the relationship between the individual and
the sovereign state.

This implies that the state has certain responsibilities vis-d-vis that individual, and it
confers certain competencies, powers and rights on that individual.  It also places a limited
number of obligations on the individual.  In essence, it determines the status of that
individual in respect of the state itself as well as other citizens.  Section 8 of the
Constitution in general prohibits any form of discrimination, and different 'classes' of
citizenship are consequently not allowed.

3.2 Citizenship also includes the right of an individual to decide on a change of
citizenship for him- or herself

3.3 Citizenship also implies the right to a passport and in general the right to be assisted
by South African diplomatic representatives outside of the national territory where possible
and practicable.  Rights to citizenship also imply that the state cannot bar any citizen from
leaving or re-entering the national territory.  No citizen can be forced to live in exile.

3.4 Section 6 of the Constitution provides that a citizen shall have the right to vote in
elections at all levels of government.

3.5 Citizenship can be acquired in a number of ways, of which birth is indirectly
referred to in section 30(1)(a) of the Constitution (the rights of children to a name and
nationality) and which is probably the most important one.  It is submitted that the
acquisition of citizenship by birth within the national territory should be guaranteed in the
Constitution.  The difference in the concepts of 'nationality' and "citizenship' should be
borne in mind: the former refers to membership of a particular state vis-á-vis the
international community, and the latter refers to the status of an individual vis-á-vis his or
her own state and its citizens.  Other ways of acquiring citizenship should continue to be
prescribed by ordinary legislation.

3.6 It is submitted that the principles of the present sections 5 and 20 be retained in the
constitutional text subject to paragraph 3.5 above.

3.7 It is furthermore submitted that the reasons supporting the entitlement of non-
citizens (i.e. a person with rights to permanent residency) to vote existed initially, are no
longer valid and that political rights be restricted to citizens only.  Section 21 of the
Constitution limits the right to vote to citizens only, and it is submitted that this principle
should be extended in the constitutional text as well as other legislation.  Provision should
however be made for persons with rights to permanent residency to acquire full citizenship
if they are currently not able to do so.



3.8 Provisions restricting eligibility for political or public office to citizens only should
be retained.

ITEM 9: SUFFRAGE

1. Introduction

Section 6 of the Constitution provides that every person who is a citizen or a person who in
terms of legislation has been accorded the right to exercise the franchise, who is older than
18 years and who is not subject to disqualifications prescribed by law, shall be entitled to
vote in elections for government at all levels.  Section 21 guarantees the right of every
citizen to take part in the activities of a political party, to campaign on behalf of political
parties, to freely make political choices, to vote in secret and to stand for election to public
off-ice.

2. Constitutional Principles

2.1 Constitutional Principle I provides that the Constitution shall provide for a
democratic system of government, and Constitutional Principle II states that everyone shall
enjoy all universally accepted fundamental rights, freedoms and civil liberties.

2.2 Constitutional Principle VIII provides that there shall be representative government
embracing multi-party democracy, regular elections, universal adult suffrage, a common
voters' roll, and, in general, proportional representation.

3. Suffrage

3.1 Citizenship confers certain rights, as well as responsibilities, on a person.  One of
the rights so conferred is the right to vote.  On the other hand, it also implies that the state
may, for example, require of the citizen an oath of allegiance or a duty to help to defend
the national territory and its inhabitants against foreign armed aggression.  It could
therefore be argued that a citizen's rights in this respect represent the one side of the coin,
whereas the citizen's responsibilities represent the other.  It is therefore untenable that a
person who holds right to permanent residency should have the 'advantages' of citizenship,
but not its 'disadvantages'.  It is therefore submitted that citizenship should be a
prerequisite for the franchise in respect of national and provincial level of government.

3.2 At local level of government, the question of rights and duties of citizens become
less important as the issues decide at that government level pertain to the day-to-day
running of a limited number of matters.  Government at local level is primarily involved
with the supply of services, and the interests of voters focus on these services rather than



their status vis-d-vis the state.  It follows therefore that the interests of persons in respect of
local government ought to be the decisive principle, and not citizenship.  It is therefore
submitted that different requirements, for example such as permanent residency, may be provided
for at local government level.

3.3 A vote should always be an informed choice, and a general age limit should therefore be
prescribed.  International practise supports the notion of age restrictions and it is therefore
submitted that the constitutional text regulate the matter.  Other minimum requirements, for
example citizenship in respect of the right to vote at national and provincial level, should also be
prescribed in the Constitution.  It is therefore submitted that, in addition to the submissions under
paragraphs 3.1 and 3.2 of this Item, a minimum age of 18 years be prescribed in the constitutional
text.

3.4 Given the spirit and purport of the Constitution, it is submitted that grounds for
disqualification be incorporated into the constitutional text.  This would ensure uniformity and
would remove any perception of manipulation of requirements by political parties.  It is submitted
that the present grounds for disqualifications contained in section 26 of the electoral Act 202 of
1993 should be retained in principle, except for paragraph (d) thereof, which should be amended to
include any convicted prisoner irrespective of the crime committed or the sentence imposed.

3.5 Subject to the decision in principle on the question of referenda, dealt with under Item 7 of
Block 6 of this Committee under the heading 'Representative Government', it is submitted that the
requirements in respect of suffrage with regard to referenda should be the same as those required in
respect of elections.

NATIONAL PARTY (NP)
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NATIONAL PARTY SUBMISSION

THEME COMMITTEE 1

REPRESENTATIVE GOVERNMENT

A. INTRODUCTION

Representative government is one of the most fundamental characteristics of a democratic system

and one of the most basic principles with which the final constitution must comply.  Representative

government means that government authority shall not be exercised arbitrarily, but on behalf of the

people.  That, in turn, requires that the people shall be involved in the designation of the

government so that the government shall be representative of the people.  It took centuries to

develop, until today representative government is ensured through direct elections by the people of

their representatives in government.

Representative government, therefore, assumes the entrenchment of principles such as universal

adult franchise, a common voters' roll, freedom of political choice and activity, free, fair and regular

elections, a multi-party system and a fair and suitable electoral system.  In our view, the

Constitutional Principles already contain these principles.

Traditionally, representative government was associated with the legislature only, on the

assumption that the executive shall be appointed from the legislature (specifically from the majority

party) and, thus, indirectly, still be representative of the people.  This led to the attitude that as long

as the legislature is representative of the people, the position of the executive and its relationship

with the electorate is not that important.  The twentieth century has shown that this is an

oversimplified view in modern societies.  Firstly, there has been a manifest transfer of authority

from the legislature to the executive.  The executive is nowadays the most powerful and prominent

branch of government.  With the vast bureaucracy at its disposal, the executive is the only branch of

government that has the expertise, information and infrastructure effectively to cope with the



demands made on modern governments.  The result is that Parliament has been relegated to being a

de facto rubber stamp of executive initiatives.  For this reason, the position and role of the

executive has become as important as that of the legislature to the concept of representative

government.  Secondly, the phenomenon in Western European democracies that, more often than

not, no party obtains an absolute majority, has led to the emergence of coalition governments in

which more than one party serve in the executive.  Contrary to tradition, therefore, representative

government for these countries came to mean government by more than one party.  Thirdly, the

establishment of the modern concept of the state in much less homogeneous societies than ever

before, especially in the less developed part of the world, has led to the formation of governments

on the simple majority basis which too often were not at all representative of those diverse

societies.

In view of these facts, the principle of representative government should apply both to the

legislature and the executive.  The National Party has made another submission to the relevant

Theme Committee on the composition of the executive.

B. ELECTORAL SYSTEM

Constitutional Principle VIII expressly prescribes a system of proportional representation.  This is

not a contentious matter.  The National Party has already submitted a detailed paper in this regard

to the relevant Theme Committee.

C. DEGREE OF FLEXIBILITY

Although the principles underlying representative government are stated generally and they

obviously allow for flexibility in respect of their detailed implementation, it would be impossible to

depart from the essence of those principles.  For example, it would be possible to determine the

term of Parliament, in other words, how often elections must take place, but not to abolish the



principle of regular elections.  It would be possible to determine the voting age, but not to abolish

the principle of universal adult suffrage.  Similarly, the type of proportional electoral system could

be determined, but it would be in breach of the Constitutional Principles to adopt a constituency

system.

D. PARTICIPATORY DEMOCRACY

1. Involvement in parliamentary process

We agree that representative government does not stop at regular elections for decision-making

bodies, but that it extends to the continuous involvement of the electorate in the decision-making

process.  For this reason, it is necessary to provide sufficient mechanisms and opportunities for the

people to participate in the parliamentary process.  This applies to the lawmaking function of

Parliament, as well as its function to reflect and articulate the views of the public on all matters of

interest to it.  With reference to Constitutional Principle X, the legislative procedures of Parliament

should be formulated to provide for all this.  Much has been done already, for example, in the case

of prior publication of bills, but more can still be achieved.  In this regard, the recently adopted

Standing Orders of the Gauteng Legislature, which make express and extensive provision for public

participation and for the presentation of petitions, could serve as a convenient point of departure.

2. Right of free access to information

The principle of free access to information (Constitutional Principle IX and section 23 of the

transitional constitution) is of particular relevance to the practical implementation of the idea of

optimum public participation.  In order for the public to enjoy an informed involvement, its needs

information.  All decision-making processes, at legislative as well as executive levels, should be

aimed at efficiency, but also at providing the public with as much information as possible.



3. Referenda

Whereas we are in favour of optimum public participation, we do not believe, however, that regular

referenda as a standing constitutional feature of our decision-making system would be feasible.

Switzerland is the only country where referenda are used on a regular basis and there it can be

justified on account of the small size of the country and population, as well as the sophistication of

the electorate and the efficiency of the administration and infrastructure.  In contrast, referenda on a

regular basis would be too costly and difficult in South African geographical, demographic and

other circumstances.

NATIONAL PARTY (NP)
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Block 8: Agenda Item 11:
Foreign Relations and International Law

1. Introduction

1.1 Foreign relations and international law are dealt with in the Constitution in relation to
three issues: the powers of the head of state to conduct foreign relations, the deployment of
the military beyond South African borders and international law and treaties.

2. Constitutional principles

2.1   Constitutional Principle I states that the Constitution shall provide for the establishment of one
sovereign state.

2.2 Constitutional Principle XXI(3) provides that where there is necessity for South Africa to
act as a single entity, as is the case in respect of foreign relations, powers should be allocated to the
national government.

3. Head of State's powers and responsibilities

3.1 Section 82(1)(i) of the Constitution of the Republic of South Africa, Act 200 of 1993 (“the
Constitution") states that the President may 'negotiate and sign international agreements', whilst
section 82(1)4 empowers him or her to appoint and receive diplomatic representatives.

3.2 Section 35(1) inter alia directs courts of law to have regard to public international
law applicable to the fundamental rights entrenched in the Constitution when adjudicating
the charter of fundamental rights.  Indirectly, therefore, functions exercised by the head of
state having relevance to fundamental rights will need to be exercised in accordance with
regard to public international law.

3.3 The principle relating to the head of state having to exercise his or her powers in
consultation with the Executive Deputy Presidents and Cabinet is not at present in issue, as this
matter more properly should be dealt with by Theme Committee 2, although the exercise of powers
and performing of functions by him or her in respect of foreign relations needs to be assessed



subject to consensus on the principle of consultation between the President and other functionaries.
Subject to the National Party's submission to Theme Committee 2, it is submitted that the present
situation in this regard be retained, so that the President shall exercise his or her powers vis-á-vis
foreign relations after consultation with the Executive Deputy Presidents.

3.4 It is submitted that the so-called royal prerogatives previously contained in South
African constitutions have been replaced by the statutory provisions of section 82.  There
is no need to retain these prerogatives as the powers listed in section 82 adequately provide
for the effective performance of duties by the head of state.

4. Employment of the military beyond South African borders

4.1 Section 82(4)(a) of the Constitution states that the President is the Commander-in-Chief of
the SANDF.  This provision, as well as paragraph (b) which lists the President's powers in this
respect, should be retained in principle.

4.2 Section 227 of the Constitution lists the functions of the SANDF.  Subsections (1)(a) and
(b) state that the SANDF may be employed for service in the defence of the Republic, for the
protection of its sovereignty and territorial integrity and for service in compliance with the
international obligations with regard to international bodies or other states.  Section 228(4)
provides for the President having to inform Parliament of his or her decision to employ the SANDF
under the aforementioned circumstances.

4.3 It is submitted that these provisions be retained in principle, as they provide for
accountability of the President's decisions and as the separation of powers between the Executive
and the Legislature is also re-emphasized.

4.4 Section 227(2)(d) and (e) provides that the SANDF shall not breach binding international
customary law relating to aggression, and that it shall in armed conflict comply with binding
international customary law and treaties.  Reflecting the values underlying an open and democratic
society based on freedom and equality and respect for the rule of law, these measures should be
retained.

5. International law and treaties

5.1 The retention of this section 231 of the Constitution is of vital importance.  The increasing
role that bi- and multi-lateral relations play in the South African agenda, the global nature of many
problems and the need for South Africa to deal with other nations underlines the necessity for a
measure dealing with international agreements.  It is also important that the Legislature have a say
in something which directly affects the progress of the country and its people.  In support of the
concepts of openness and accountability which permeates the Constitution, it is important that the
power to enter into or accede to international agreements be balanced by empowering Parliament
to ensure that checks and balances are placed on the exercise of the Executive (and the President in
particular) of its powers in this regard.



5.2 Certain changes to section 231 are however proposed.

5.2.1 Subsection (1) can remain as it is except for the deletion of the words 'within the meaning of
the previous Constitution'.  These words no longer have any significance in view of the
changed position in respect of the territory of the Republic.

5.2.2 Subsection (2) can remain as it is except for the deletion of the words 'negotiated and
signed in terms of section 82(1)(i)'.  Many (multilateral) international agreements are no longer
open to negotiation and signature, but only to accession.  Furthermore, a number of international
agreements are in their particular nature not law-making, but create a platform for good relations
between countries and therefore do not need ratification.  The retention of the above-mentioned
phrase in those circumstances creates a contradiction.  Furthermore, Parliament need not be
occupied with non-law-making agreements, or pro forma agreements establishing diplomatic and
consular relations.  Parliament would therefore be competent to ratify agreements where a
particular agreement requires accession or ratification to bring it into force on an international
plane.

5.2.3 Subsection (3) can largely be retained.  It might, however, be useful to qualify the word
'expressly' by adding the phrase 'by Act of Parliament', thereby removing any doubt which may
exist.

5.2.4 Subsection (4) can be retained without amendment.

6. Ancillary matters

6.1 Section 218(1)(e) of the Constitution provides that the National Commissioner of the SAPS
shall be responsible for international police liaison.  This provision should be retained.

6.2 Section 116(2) of the Constitution provides that the Human Rights Commission shall report
to a relevant legislature any legislation which may be contrary to the relevant norms of international
human rights law.  This measure should be retained in principle.



15 JUNE 1995

SUB-THEME COMMITTEE 6.2

NATIONAL PARTY SUBMISSION
RELATING TO VARIOUS SECTIONS CONTAINED IN

CHAPTER 12 OF THE INTERIM CONSTITUTION

1. SECTIONS 185 TO 188

The NP proposes that these sections, dealing respectively with the National Revenue Fund, the
Annual Budget, Procurement Administration and Guarantees by National Government, should also
be contained in the Final Constitution.

2. SECTION 189: SPECIAL PENSIONS

This section deals with Special Pensions and can be deleted since the provision will soon be carried
into effect.

3. SECTION 190: INCOME TAX OF ELECTED REPRESENTATIVES

The NP submits that Section 190 of the Interim Constitution should be retained in an amended
form as set out below.

One of the corner stones of tax morality is the certainty that all taxpayers have to pay their fair
taxes, irrespective of their status or position in society.  One way to enhance this is to make public
the tax returns of all taxpayers.  This has, however, never been the policy in South Africa.  The
argument is that such practice would be counter-productive since taxpayers would not be willing to
reveal information in connection with their secret or unlawful activities in their tax returns if they
run the risk of being exposed.

There is, however, one group of taxpayers whose actions should be above suspicion and who
should set an example to other taxpayers.  It is those persons who hold public office and have been
elected by the people.  This group includes all elected representatives at all levels of Government.
Those are the representatives who make the tax laws and lay tax burdens on other people.



A strong case can be made out that the tax affairs of such persons should be totally transparent.  It
will inspire public confidence if there is certainty that the elected leaders bear an equitable tax
burden and honour their commitments.

Much can be learnt from the experience in other countries with respect to transparency provisions
pertaining to income tax returns as well as the financial position and interests of elected
representatives.

The NP is of the opinion that the Constitution should require of the Commissioner for Inland
Revenue to submit an annual report to Parliament stating the names of those elected public
representatives at all levels of government who are in default with respect to their tax
commitments.  Information should be disclosed with respect to tax returns in arrears for more than
a year as well as amounts of tax outstanding for more than a year.  This should be sufficient
exposure and the NP does not propose any other special steps against such defaulters.

The NP is not in favour of a constitutional provision in connection with the disclosure of the
financial position and interests of elected representatives.

4. SECTIONS 207 AND 208: COMMISSION ON REMUNERATION OF
REPRESENTATIVES

The National Party submits that the provisions in Sections 207 and 208 of the Interim Constitution
for a Commission on Remuneration of Representatives should also be contained in the Final
Constitution.

NATIONAL PARTY (NP)



NATIONAL PARTY PRELIMINARY SUBMISSION

THEME COMMITTEE 4

THE LIMITATION OF RIGHTS

A. INTRODUCTION

It is widely accepted that the rights guaranteed in a bill of rights are not absolute.  In any modern

society in which so many people must live together in a peaceful and orderly fashion, the state must

be able to limit the rights of the individual (or juristic persons where applicable), for the protection

of some public interest.  In Park-Ross and another v The Director, Officer for Serious Economic

Offenses 1995 2 BCLR 198 (C) 214 Tebbutt J said: “ .... it does not mean that the rights of

individuals entrenched in the Constitution are absolute or limitless or that limitations to such rights

are not accepted ... It is self-evident that limitations must exist".

For this purpose, a bill of rights may contain clauses in which provision is made for the limitation of

rights by the state and, of course, for the conditions and procedures with which the state must

comply when limiting rights.  Authorization to limit rights is, in other words, not a blank cheque.

Two types of limitation clauses exist.  One is the specific limitation clauses that apply to specific

rights.  The other is a general limitations clause that usually applies to all the rights contained in the

bill of rights.  The former type of limitation has been addressed in our submissions on the various

rights to be included in the future bill of rights.  Except to say that both may be employed in the

same bill of rights and that the special relationship between a general limitations clause and any

specific limitations should be kept in mind (see in this regard Rautenbach General Provisions of the

South African Bill of Rights (1995) 106-107; Du Plessis and Corder Understanding South Africa's

Transitional Bill of Rights (1994) 129-130), we restrict ourselves in this submission to the general

limitations clause.

B. APPLICATION OF A GENERAL LIMITATIONS CLAUSE



1. General

We agree with the general approach to the application of a general limitations clause advocated by

most writers (see for example Cachalia et al Fundamental Rights in the New Constitution (1 994)

107-1 1 0; Basson South Africa's Interim Constitution; Text and Notes (1 994) 50) and already

being applied in several decision (see for example Qozoleni v Minister of Law and Order and

another 1994 1 BCLR 75; Matinkinca and another v Council of State, Ciskei and another 1994 1

BCLR 17; Khala v Minister of Safety and Security 1994 2 BCLR 89 (W); Park-Ross and another v

The Director, Office for Serious Economic Offenses 1995 2 BCLR 198 (C)).  It is indeed fairly

obvious that the first question to be asked is whether, in fact, there has been a limitation of a right

guaranteed in the bill of rights and, secondly, whether or not the limitation satisfies the

requirements of the general limitations clause.

2. Onus

It seems to be accepted that the onus to establish whether in fact a particular right has been limited

is on the person alleging the limitation, but once that has been established, the burden of proof

shifts to the state to demonstrate that the limitation complies with the requirements of the general

limitations clause (see for example Qozoleni v Minister of Law and Order and another 1994 1

BCLR 75 (E); Khala v the Minister of Safety and Security 1994 2 BCLR 89 (W) 98; Government

of the Republic of South Africa v the Sunday Times Newspaper and another 1995 2 BCLR 182

(T); Park-Ross and another v the Director, Office for Serious Economic Offenses 1995 2 BCLR

198 (C).  See, in contrast, the Namibian case of Kauesa v Minister of Home Affairs and others

1994 3 BCLR 1 (NmH)).  We believe that our courts follow the proper approach.

C. THE PRESENT SECTION 33

In some ways a general limitations clause is the pivotal provision in any bill of rights.  In

every case where the infringement of a right is alleged, the question will be whether the



infringement has been valid in terms of the general limitations clause.  The actual wording

of a general limitations clause is therefore of crucial importance and it may be useful to

direct our further comments to the particulars of our present general limitations clause,

section 33.

1. "may be limited by law of general application"

This is a necessary qualification.  The idea behind it is that the state may not limit rights

arbitrarily, but only in terms of the law - the law, by definition, meaning legal rules

applicable to society as a whole and not to a particular individuals only.  Rights may thus

be limited directly by a law of a competent legislative authority, or by an executive or

administrative body acting in terms of powers delegated to it by such a law.  As pointed

out by Rautenbach 87-88, this may include the exercise of a discretion which, in turn

however, may not be limitless.

2. "to the extent that it is reasonable" and "justifiable in an open and democratic

society based on freedom and quality"

It is generally accepted that these phrases introduce into our bill of rights the notion of

proportionality in terms of which, firstly, the limitation must be sufficiently important to

justify the limitation of the right and, secondly, a balance must be struck between the

limitation imposed and the public interest that the state wants to protect or further by the

limitation. (See in this regard Cachalia et al 112-115; Du Plessis and Corder 124, Rautenbach 92 et

seq.) According to Canadian decisions such as R v Oakes(1986)26 DLR (4th) 200, the second

aspect entails three components, namely (i) the limitation must be designed to achieve the stated

objective; (ii) the limitation must impair as little as possible the right in question; and (iii) there must

be a proportional relationship between the effects of the limitation and the pursued objective.  Our

courts, too, have already adopted this approach, inter alia with reference to the leading Canadian

cases. (See in particular Park-Ross and another v The Director, Office for Serious Economic



Offenses 1995 BCLR 198; Nortje and another v Attorney-General of the Cape and another 1995 2

BCLR 236 (C); Matinkinca and another v Council of State, Ciskei and another 1994 1 BCLR 17).

In terms of this approach, the Zimbabwian court has, for example, found unreasonable and

unjustifiable a regulation that permits a maximum security risk prisoner to write and receive only

one letter per month (Woods and others v Minister of Justice, Legal and Parliamentary Affairs 1995

1 BCLR 56 (ZS)), whereas a South African court has struck down a provision authorising the

director of the office for serious economic offenses to enter and search premises and to seize and

remove any property, including documents, without authorization by an impartial arbiter such as a

judicial officer (Park-Ross and another v The Director, Officer for Serious Economic Offenses

1995 2 BCLR 198 (C)).  Evidently, these phrases are of particular importance in the application of

the general limitations clause and they should be retained unamended.

3. 'shall also be necessary"

The so-called 'strict scrutiny" test in American law has been adopted by this phrase for the purposes

of the limitation of certain rights only.  When these rights are limited, the state obviously bears a

heavier burden of proof.  In American terminology, for example, the state must demonstrate a

compelling  state interest as opposed to a mere legitimate or even overriding interest.  According to

Rautenbach 100, "necessary" implies that there is no alternative and that the court should

accordingly determine whether the most effective course of action has been adopted and whether

the best balance has been struck between the limitation and the object sought by it. (See also Du

Plessis and Corder 127-128.) The provision will in all probability be applied in the same way in

South Africa.

We agree that this provision does not confer on the rights in question any higher status (Cachalia et

al 11 5).  It is nevertheless important to consider the rights that should enjoy this additional

protection.  Although the clause can be drafted only after the specific rights to be entrenched in the

bill of rights have been finalised, we believe that at least the right to use the language and

participate in the cultural life of one's choice should be added.  The same arguments in favour of the

inclusion of the right to freedom of conscience, religion, thought, belief and opinion (section 14(1)),

could apply in the case of language and culture.  In principle, we are also in favour of the approach



followed in the present clause, in terms of which certain enjoy the stricter protection only in so far

as they relate to political activity.  We do not think that rights such as the right to freedom of

expression needs to enjoy the special protection in general.  In our view it is indeed only in relation

to political activity that such special protection is necessary.

The phrase "in addition to being reasonable as required in paragraph (a)(i) " is open to question.  It

is not clear whether indeed it was the idea that in these cases the other criteria of justifiability

(paragraph (a)(ii)) and negation of the essential content of the right (paragraph (b) should not apply

as well.  It seems logical that in these cases a limitation must in addition to all the other (standard)

requirements, also be necessary.  This aspect needs clarification.

4. "shall not negate the essential content of the right"

The obvious purpose of this phrase is that even if a limitation of a right complies with all the other

criteria, but negates the so-called essential content of that right, the limitation shall be disallowed.

Without entering into the debate of what "essential content" really means and whether it applies to

society in general (the relative approach) to a particular individual only (the absolute approach),

this is a very strict provision which should have the effect of always making any government body

think twice before it imposes a limitation (see the remarks by Rautenbach 105).  However, one

could argue that, maybe, this is too strict a requirement.  It may, in practice, become an overriding

criterion which will always have to be considered first, and, in the process, decreases the value of

the latter as appropriate and important criteria for limitations.  The consequence could even be that

the courts may feel compelled to adopt some or other relative approach in order to give effective

meaning to those other criteria.  In this regard very strong criticism has been voiced against the

phrase by Marais J in Nortje and another v Attorney General of the Cape and another 1995(2)

BCLR 236 257-258.  The argument was that it cannot be justified that even if it can be shown

convincingly that a limitation is reasonable, justifiable in an open and democratic society based on

freedom and equality and in certain cases, even necessary, the limitation may still not be in order on

the ground that it negates the essential content of the right.

At the very least, the phrase is ambiguous and should be clarified, especially with regard to its

relationship to the other requirements.



Section 33(2)

This is an obvious but necessary provision.  In addition, it reinforces two aspects in particular.

Firstly, the phrase "save as provided for in subsection

(1) or any other provision of this Constitution" provides that "limitations" of the rights in the

bill of rights contained elsewhere in the Constitution are not subject to the general limitations

clause, thereby confirming the supremacy of the whole constitution as provided for in section 4.

In actual fact, as constitutional provisions they form part of the definition of the rights in the bill

of rights and should not be called "limitations".  Secondly, the subsection makes it clear that all

law, including the common law and customary law, are subject to the general limitations clause.

Section 33(3)

This subsection is also necessary to make it clear that the bill of rights does not exclude the

existence of other rights recognised or conferred by the common law, customary law or

legislation.  Such rights may, of course, not conflict with those entrenched in the bill of rights.

Section 33(4)

This aspect has been dealt with in our submission on the equality principle (the present section 8).

Section 33(5)(a) and (b)

We are uncertain whether it is still necessary to make an exception in the case of labour and we

recommend that the deletion of this provision be considered if the rights in respect of labour

relations are sorted out satisfactorily.
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Item 24: States of emergency and suspension of rights

1. Content

Section 34(1) of the interim constitution provides for the declaration of a State of Emergency by an

Act of Parliament under certain limited circumstances.  The period of the State of Emergency is

limited to 21 days unless the National Assembly extend the time by resolution of a two-thirds

majority of its members. (Sec 34(2)).

The Supreme Court is given jurisdiction in terms of Section 34(3) to decide on the validity of such

a declaration.

Section 34(4) of the interim Constitution states that the rights included in Chapter 3 may only be

"suspended" in consequence of a declaration of a state of emergency, and only to the extent

necessary to restore peace or order.  Subsection (5) prohibits the creation of retrospective crimes,

the indemnification of the state and the "suspension" of a number of sections.  The following rights

may not be "suspended" under a state of emergency: (Section 34(5)(c)):

* the application of chapter 3 (section 7)

* non-discrimination (section 8(2))



* life (section 9)

* human dignity (section 10)

* prohibition of torture or cruel and inhuman punishment (section 11 (2))

* prohibition on servitude or forced labour (section 12)

* right to religion (section 14)

* the right to fair labour practices (section 27(1) and (2))

* protection of children's rights (section 30(1)(d) and (e) and (2))

* the general limitations clause (section 33(1) and (2)); and

* the "suspension" clause (section 34).

In consequence of the “suspension" of sections 11 (1) and 25, a special procedure is provided for

under subsections 34(6) and 34(7).

2. Application

2.1 Firstly, although section 34 contains the heading "suspension" and this terminology is

reflected in this section, it is submitted that such usage is incorrect in that the rights under chapter 3

are never totally suspended (i.e. completely removed), but are limited to a much greater extent than

is the case under section 33 and other criteria are applied.  Arguing that these rights have been

completely wiped out for the duration of the state of emergency, could in extreme cases lead to

serious anomalies and authorise abuse of the law.  The wording of subsection (4) referring to the

suspension ‘of certain rights” only to the extent necessary to restore peace or order" strongly

underlines the submission that the rights are only limited to the extent necessary and not suspended

altogether.  Basson 'South Africa's Interim Constitution: Text and Notes" (1994) at p. 53 echoes

this submission by stating that the "suspension" of fundamental rights "... must be distinguished



from the ordinary limitations on fundamental rights..." (our emphasis).  Section 34 therefore

provides for special limitations because of the special circumstances prevailing, namely a state or

emergency.  It is incorrect to describe the application or effect of this section as a "suspension" of

rights.  In order not to create the perception that fundamental rights may be abused during a state

of emergency, the NP submits that the section should be amended by the deletion of the terms

'suspension" and "suspended" and the substitution therefore of the terms "limitation" and "limited"

wherever necessary.

2.2 Secondly a further difficulty arises out of section 34 in that subsection (4) and (5) appear

to be in conflict with one another.  Subsection (4) provides that "(all) the rights entrenched in this

chapter may be suspended (sic) only in consequence of the declaration of a state of emergency ... "

(our insertion and emphasis), whereas subsection (5)(c) prohibits the "suspension " of certain

identified rights.  Subsection 4 cannot allow the "suspension" of all rights when subsection 5(c)

qualifies the specific rights in respect of which suspension is prohibited.  It is submitted that the

wording should reflect that subsection (4) is to be read subject to the provisions of subsection

(5)(c).

2.3 Thirdly, section 34(5)(c) by implication provides that the right of equality before the law

and to equal protection of the law (section 8(1)) may be "suspended".  The exclusion of this right

from the category of rights which may not be "suspended" is insupportable.  The exclusion creates

the perception that the very foundation of the state, (namely a constitutional state with a respect for

the rule of law) can be suspended during a state of emergency.  A state of emergency cannot

suspend the constitutional state.  The rule of law continues to be a basic principle (although the

content of certain laws may be changed because of special circumstances).  Without section 8(1),

section 8(2) is meaningless.  Neither is possible without the other.  Inequality before the law or

unequal protection of the law per se constitutes discrimination (prohibited by section 8(2)).  It is

therefore our submission that section 8(1) should also be included under section 34(5)(c).



2.4 Fourthly, the exclusion of many rights from section 34(5)(c) may be questioned.  Given,

from subsection (4), that the rights may only be 'suspended" to the 'extent necessary to restore

peace or order", it is submitted that the provisions of section 33 adequately provide for the special

circumstances which could exist during a state of emergency.  When applying section 33 to

determine the extent of the limitation of a particular right, the circumstances prevailing at the time

of such determination are taken into account by the Court.  The Court would therefore take into

account the circumstances which justify the declaration of a state of emergency and adjudicate the

extent of the limitation against the background of the prevailing circumstances.  In our submission

therefore, only section 11 (2) and 25 need to be specially limited in view of the special provisions

contained in section 34 in this regard.  It is therefore submitted that the question of whether the

“suspention” " of rights (other than those contained in section 11 (2) and 25) ought to be included

in this section, should be thoroughly investigated by the Technical Committee and its advice

obtained in regard to the necessity for providing for the special limitation of each of the rights

reflected in the new text.

2.5 Finally, the criterion provided in subsection (4) ("only to the extent necessary to restore

peace or order") differs from the criteria in section 33.  The wording of section 34 should reflect

whether these criteria are mutually exclusive or whether a two stage approach should be adopted

when determining the extent of the limitation.  It is submitted that the interaction between the

application of these two sections ought to be investigated by the Technical Committee and its

advice obtained.

NATIONAL PARTY (NP)
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LOCAL GOVERNMENT

A. INTRODUCTION

The National Party believes that sound local government is the cornerstone of a healthy and viable

democratic system.  Local government brings decision-making closer to the people and affords

them better opportunities to become involved in government processes in respect of matters

affecting their daily lives.  In addition, strong local government that performs effectively and enjoys

the support of the people can in many ways achieve more than other levels of government in the

fight against crime, poverty and other social problems and in creating stable, peaceful and

prosperous local communities.  For these reasons we believe that local government deserves our

closest attention in the constitution-making process.

B. POINTS OF DEPARTURE

1. Local government should be recognised constitutionally as a fully-fledged level of

government.  Not only will that give effect to Constitutional Principle XVI; it will lay the

foundation for sound local government in South Africa.

2. In accordance with Constitutional Principle XXIV, a specific chapter of the constitution

should provide for a constitutional framework for local government.  On the question whether

to adopt a maximalist or a minimalist approach in such a framework, it is suggested that a middle

course be followed.



3. With regard to the relationship between local government and other levels of

government, in particular the question whether a hierarchical approach should be followed or

whether we should aim at creating different spheres of government, we believe that local

government should be subject to national and provincial legislation, but that does not mean that

local government should be completely subservient to any higher level.  Any legislative or other

action by higher levels with regard to local government must be in terms of and subject to the

framework for local government entrenched in the constitution.  This is how the constitutional

recognition of local government will be given practical effect and meaning.

4. With regard to the autonomy of local government, we fully support the fundamental

premises expressed in the European Charter of Local Self Government, especially article 4.2,

which reads: "Local authorities shall, within the limits of the law, have full discretion to exercise

their initiative with regard to any matter which is not excluded from their competence nor

assigned to any other authority." This is the same approach that has been followed in section

174(3) of the transitional constitution.

5. With regard to the actual powers and functions of local government, the ultra vires

approach was followed in the past, meaning that a fixed list of local government functions was

determined outside the ambit of which local government could not go.  On the other hand there is

the "inherent powers" approach, which means that a local government can exercise all powers and

perform all functions as its community agrees to and is willing to pay for, except if specifically

prohibited by national or provincial legislation.  We lean towards the latter approach, although we

recommend (see paragraph 4.3) the inclusion in the constitution of a minimum list of

matters to which local government must attend.  The idea is to entrust a local government with the

responsibility to provide access for its community to a minimum number of basic services, without

denying them the opportunity to perform any other function not prohibited by law.

6. There should be no restriction on either national or provincial government to delegate or

devolve powers and functions to local government.  However, the principle that finance follows

function should be a prerequisite in such cases.



C. SPECIFIC CONSTITUTIONAL PROVISIONS

For the sake of convenience, we refer to the various provisions of the transitional constitution

which we consider to be relevant in this regard.

1. Definition

The term "competent authority" as used in chapter 10 of the transitional constitution and in these

proposals should be defined for the purposes of the final constitution in order to differentiate

between legislation of Parliament and the provincial legislatures in respect of local government

matters. (As suggested by the Commission an Provincial Government (document 9 paragraph

3.15), this could probably be done with reference to their respective powers in terms of the

constitution.)

2. Section 158: Financial allocations by the national government

This provision should be retained unamended, so that financial allocations by the national

government -

(a) to a provincial or local government, shall be made in terms of an appropriation act;

and

(b) to a local government, shall ordinarily be made through the provincial government

of the province in which the local government is situated.



3. Section 174: Establishment and status of local government

3.1 We propose the following provision.  It corresponds with the proposals contained in the

document Local Government beyond 2000, except for the underlined amendments:

"174. (1) Local government shall be established to cover the national territory of the Republic

for residents of areas demarcated by law of the competent authority.  The law of such a

competent authority dealing with demarcation shall base its norms for demarcation on

technical and developmental considerations rather than political expediency,

(2) A law referred to in subsection (1) may make provision for categories of local

government with differentiated powers, functions and structures.

(3) A local government shall be autonomous and, within the limits prescribed by or

under the law of a competent authority, shall have the right to exercise its powers to regulate

its own affairs and shall have adequate and appropriate legislative, executive and financial

powers to allow it to function effectively with regard to its entrusted powers and functions."

3.2 The present subsections 174(4) and (5) can be retained unamended:

"(4) Parliament or a provincial legislature shall not encroach on the powers, functions and

structure of a local government to such an extent as to compromise the fundamental status,

purpose and character of local government.

(5) Proposed legislation which materially affects the status, powers or functions of local

governments or the boundaries of their jurisdictional areas, shall not be introduced in

Parliament or a provincial legislature unless it has been published for comments in the

Gazette or the Provincial Gazette, as the case may be, and local governments and interested

persons, including organised local government, have been given a reasonable opportunity to

make written representations in regard thereto."



4. Section 175: Powers and functions of local government

4.1 The present section 175(1) can be retained:

"175. (1) The powers, functions and structures of local government shall be determined by

law of a competent authority."

4.2 In pursuance of the suggestion in Local Government beyond 2000, p.11, the following

subsection 175(2) is proposed:

"175. (2) A local government shall be assigned such legislative, executive and financial

powers and functions as may be necessary to provide services for and to promote the

development of the communities that it governs."

4.3 The present subsection 175(3) should be retained but amended as indicated:

"175. (3) A local government shall, to the extent determined-in any applicable law, make

provision for access by ail persons residing within its area of jurisdiction to at least water,

sanitation, transportation facilities, electricity, primary health services, education, housing

and security within a safe and healthy environment, provided that such services and

amenities can be rendered in a sustainable manner and are financially and physically

practical."

4.4 The present subsections 175(4) and (5) can be deleted if subsection (2) is amended as

proposed.

4.5 The present subsection 175(6) should be retained as subsection 175(4):



"175. (4) A local government may, in its discretion, by means of a resolution of its council,

provide for the assignment of specified functions to local bodies or sub-municipal entities

within its area of jurisdiction as prescribed and regulated by or under law where, in the

opinion of the council, such assignment of functions will facilitate or enhance the provision

or administration of services, the adherence to municipal bye-laws or, more generally,

good governance in the public interest: Provided that such assignment of functions -

(a) shall not be inconsistent with an Act of Parliament or an applicable provincial

law; and

 (b) shall not diminish the accountability of such local government."

5. Section 176: Council resolutions

The section should be retained as amended:

“176.  Matters before the council of a local government pertaining to-

(a) the budget of the local government, shall be decided by a resolution of the

council adopted by a majority of at least two-thirds of all its members: and

(b)land use planning, shall be decided by a resolution of the council adopted by at least

a majority of all its members: Provided that a council may delegate the power to make

decisions on matters pertaining to land use planning to the executive committee or to a

committee or officials -designated for this purpose: Provided further that section 177

shall apply mutatis mutandis to the appointment and functioning of a committee

appointed for this purpose."

6. Executive committee(s)



The present section 177 should be retained as amended:

"177.  A council of a local government shall elect, according to a system of proportional 

representation as may be prescribed by law, from among its members, an executive 

committee or committees to exercise such powers and perform such functions as may be 

determined by such council: Provided that -

(a) the council shall determine the number of members of and the quorum for the

executive committee or committees;

(b) all committees shall endeavour to exercise their powers and perform their functions 

on the basis of consensus among their members; and

(c) if consensus on any matter cannot be achieved, such matter may be decided by a

committee by resolution of a majority of at least two-thirds of all its members, or the

committee may, if a majority of the committee so decides, submit a report and

recommendation (if any) on the matter to the council for a decision."

7. Section 178: Administration and finance

Again we follow the suggestions made in Local Government beyond 2000, p 15.

7.1 Subsections 178(1) and (2) can be retained unamended:

"178. (1) A local government shall ensure that its administration is based on sound principles

of public administration, good government and public accountability so as to render efficient

services to the persons within its area of jurisdiction and effective administration of its affairs.



(2) A local government shall, subject to such conditions as may be prescribed by law of

a competent legislature after taking into consideration any recommendations of the Financial

and Fiscal Commission, be competent to levy and recover such property rates, levies, fees,

taxes and tariffs as may be necessary to exercise its powers and perform its functions:

Provided that within each local government such rates, levies, fees, taxes and tariffs shall be

based on a uniform structure for its area of jurisdiction."

7.2 In pursuance of a suggestion by the Commission on Provincial Government (p.10 of

document 9), the following subsections should be substituted for the present subsection 178(3):

"178. (3) Subject to subsection (4), a local government shall be entitled to an equitable share

of revenue collected nationally so as to ensure that it is able to provide basic services and

exercise the powers and perform the functions allocated to it.

(4) The Financial and Fiscal Commission shall make recommendations regarding -

(a) the percentage of revenue collected nationally to be allocated to local government

in each province; and

(b) the criteria for the allocation of an equitable portion of the percentage allocated to

a province in terms of paragraph (a) to local government within the province,

taking into account the different categories of local governments provided for in a

law of the competent authority."

8. Section 179: Elections

The following provision suggested in Local Government beyond 2000, as amended, is proposed:



"179. (1) A local government shall be elected democratically, and such election shall take

place in terms of an applicable law and at intervals of not less than three and not more than

five years.

(2) Sixty percent of the elected members of a local government shall be elected

according to a simple majority system on the basis that each member shall represent a ward

and forty percent of the elected members shall be elected according to the system of

proportional representation applicable to an election for members of the National Assembly.

(3) Subject to section 6, every natural person shall be entitled to vote in an election of a

local government if he or she -

(a)is ordinarily resident within the area of jurisdiction of that local government or is

under the law liable for the payment of property rates, rent, service charges or levies to

that local government; and

(b) is registered as a voter on the voters' roll of that local government.

(4) Subject to subsection (2), a voter shall not have more than one vote per local

government.

(5) No person shall be qualified to become or remain a member of a local government if

he or she -

(a)  is not eligible to vote in terms of subsection (3),

(b) is a member of the National Assembly or the Senate or a provincial legislature;

(c) is not qualified to become a member of the National Assembly.'

(d) is an employee of a local government; or

(e) is disqualified in terms of any other law."



9. Section 180: Code of conduct

The provision prescribing the adoption of an enforceable code of conduct for members and officials

of local government is commendable and should be retained.

10. Section 182: Indigenous leaders and local government

The participation of indigenous communities and leaders in local government has been dealt with in

another submission.

11. Section 187: Procurement administration

We propose that this provision, which applies to all levels of government, be retained unamended.

12. Section 200: The Financial and Fiscal Commission

Although the Financial and Fiscal Commission is not in the first place a negotiating forum with

regard to allocations to the various spheres of government, we believe that the representation of

local government in the Commission should be strengthened.  Accordingly, we propose the

following provision dealing only with the composition of the Commission:

"200. (1) The Commission shall consist of -

(a)a chairperson and deputy chairperson, appointed by the President in consultation

with the Cabinet;



(b) a person designated by each of the various Executive Councils of the provinces,

who shall be appointed by the President;

(c) four members appointed by the President on the advice of the Cabinet; and

(d) three members designated by organised local government, at least one of whom

shall have expertise in local government finance, who shall be appointed by the

President."

13. Section 207: Commission on remuneration of representatives

This provision, which applies to all levels of government, is dealt with in another submission.

14. Section 212: Public administration

Although the principles pertaining to public administration should apply to local government, local

government does not, in practice, fall under the provisions of the constitution with regard to the

Public Service.  It is suggested that local government should only be regarded as part of the Public

Service as an institution to which the relevant principles apply, and not in terms of its structure and

function.

15. Section 221: Local policing

The existing provision can be retained unamended as far as local government is concerned.

D. NEW PROVISIONS



1. A Local Government Commission

In pursuance of the suggestion in Local Government beyond 2000, p.29, we propose the

establishment of a Local Government Commission as follows. (Our amendments to that suggestion

are underlined.):

"(1) There is hereby established a Local Government Commission for the Republic which

shall have the powers and functions entrusted to it by this Constitution or by law of

Parliament.

(2) The Commission shall consist of a chairperson and the number of members determined

and appointed by the President: Provided that at least sixty Percent of the members of the

Commission shall be appointed from nominations made by organised local government in a

manner which shall ensure equitable representation of local government in each province as

well as minority groupings within local government.

(3) The object of the Commission shall be to be the guardian of local government and to

facilitate the establishment, development, maintenance and recognition of local government,

for the achievement of which the Commission shall be competent to -

(a) advise Parliament with regard to all legislation affecting local government;

(b) advise the national government with regard to policies regarding local government 

systems, processes, institutions, powers and functions;

(c) initiate any law or policy referred to in paragraphs (a) or (b); and

(d) initiate and conduct research with regard to any law or policy referred to in 

paragraphs (a), (b) or (c).



(4) No draft legislation affecting the status, powers or functions of local government shall be

tabled in Parliament unless the Commission has had reasonable opportunity to consider such draft

legislation and has made its report and findings thereafter available."

2. Provincial Intergovernmental Forums for Local Government

We propose that such forums be established as suggested in Local Government beyond 2000, p.30,

in order to protect the autonomy of local government, and to ensure that adequate consultation

between local and provincial legislatures and executives takes place before legislation and policies

affecting local government are adopted:

"A provincial law shall provide for the establishment of a provincial intergovernmental forum

for local government consisting of the member of the executive council responsible for local

government in that province, not more than four members of the provincial legislature

concerned elected by such legislature, and an equal number of members of local governments

in the province nominated by organised local government in that province: Provided that the

representatives of organised local government equitably reflect the various interest groups

elected as councillors."

3. Borrowing powers

We support the observations made by the Commission on Provincial Government (paragraph 3.12

of document 9) in this regard.  The borrowing powers of local governments are not dealt with

explicitly in the transitional constitution.  However, section 188 implicitly recognises such a

competency, but prohibits the national government to guarantee a local government loan unless it

complies with norms and conditions set out in a law of Parliament, and unless the Financial and

Fiscal Commission has made a recommendation concerning compliance with such norms and



conditions.  Section 175(3) also prohibits a provincial government to guarantee a local government

loan unless the need for the guarantee has been verified and recommended by the Financial and

Fiscal Commission.  We recommend that similar express provisions be included in the constitution.

4. Auditing

Once again, the remarks by the Commission on Provincial Government (paragraph 3.14) pertains.

Section 193(2) of the transitional constitution empowers the Auditor-General to audit and report

on all the accounts and financial statements of any local government.  It has been suggested that

local governments should arrange for the auditing of their own accounts.  However, we agree that

an independent body is needed to protect the interests of the taxpayers at all levels of government.

Furthermore, as local governments will receive a portion of revenue collected nationally and may

also receive other grants or allocations from national or provincial government, it is advisable that

the Auditor-General shall do the auditing at all levels of government.  We recommend that the

provisions of section 193(2) be incorporated in the constitution in respect of local government as

well.

5. Local governance

We believe that, although local governments has the primary responsibility to ensure their sound

administration (see section 178(1)), higher levels of government, which have a certain measure of

legislative and executive authority over local government, share that responsibility.  At the same

time, however, administrative supervision by higher levels of government should not amount to

control as practised in the past and should not encroach on the affairs of local governments.

Accordingly, we recommend the inclusion of the following provision, which corresponds to article

8 of the European Charter of Local Self Government:



"(1) Any administrative supervision of local governments may be exercised only according

to such procedures and in such cases as are provided for by the constitution or another law.

(2) Any administrative supervision of the activities of local governments shall normally be

directed only at ensuring compliance with the law and with constitutional principles.

Administrative supervision may, however, be exercised with regard to expediency in respect

of tasks the execution of which has been delegated to local governments.

(3) Administrative supervision of local governments shall be exercised in such a way as to

ensure that the intervention is kept in proportion to the importance of the interests which it

is intended to protect."

6. Co-operation among local governments

Article 10 of the European Charter of Local Self Government contains a provision in this regard

and we propose that a similar provision be included:

"(1) Local governments shall be entitled, in exercising their powers and functions, to co-

operate and, within the framework of the law, to form joint bodies with other local

governments in order to carry out tasks of mutual interest.

(2) Local governments' competence to form and belong to associations for the protection and

promotion of their mutual interests and to belong to international associations of local

governments shall be recognised.

(3) Local governments shall be entitled, under such conditions as may be provided for by law,

to co-operate with local governments in other countries."



7. Legal protection of local self government

The following provision of the European Charter of Local Self Government (article 11) should also

be included:

"Local governments shall have the right of recourse to a judicial remedy in order to secure

the free exercise of their powers and respect for such principles of local self government as

are enshrined in the constitution or any other law."

E. CONCLUSION

As explained, we believe that ensuring strong local government will be in the best interests of South

Africa and all its people.  We believe that a chapter of the constitution that contains provisions as

proposed in this submission will give due recognition to the importance of local government in our

constitutional system, and will facilitate the establishment and protect the existence of strong local

government.  We should do everything in our power to work together in its implementation.

NATIONAL PARTY (NP)
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GOVERNMENT FINANCE AND INTERGOVERNMENTAL FISCAL RELATIONS

In this submission the above subjects are discussed with reference to the provisions contained in the

Interim Constitution.

Introduction

It is essential that the fiscal relations between the three tiers of Government should reflect the spirit
of the Constitution, take cognisance of competences and functions allocated to the various levels of
Government by the Constitution and enable them, by granting them on an equitable basis access to
the country's tax base and financial resources, to reasonably perform their respective functions.

The ideal would be, in particular, to grant greater fiscal autonomy to the provinces.  However,
various factors militate against the implementation of such a fiscal model and a more pragmatic
approach, dictated by the realities of the South African situation, is therefore appropriate -
namely a revenue sharing model, as outlined in the Interim Constitution.  It should
nonetheless not be viewed as confining the provinces to the role of agents having to perform certain
functions on behalf of the National Government.  The fact that a revenue sharing model is
supported, does not impair the competence of the provinces to manage the expenditure sides of
their budgets.  Furthermore, several examples of revenue sharing models exist in other countries.

The following economic imperatives need to be taken into account in the shaping of fiscal relations
between the various tiers of Government:

. The skewed distribution of income and wealth, socioeconomic backlogs, also in respect of

infrastructural services in certain regions, and the uneven distribution of economic activities

and of the total population.

· The tax base and its growth potential are extremely limited in certain regions and as a

consequence these regions will be almost entirely dependent on transfer payments from a

national source to maintain minimum standards in respect of the functions assigned to them



in terms of the Constitution.  The alternative is a vast migration of people to the existing cities

which will in any event increase the fiscal burden of these growth metropoles.

· It is impractical for each province to have its own tax administration and to raise its own

taxes.  Such a tax dispensation may also give rise to the problem which reared its head under

the previous constitutional system where some TBVC-states not only used the tax system

(lower taxes) to attract enterprises but also failed to collect taxes efficiently and then expected

the central Government to compensate them, through transfer payments and Government

guaranteed loans, for the resultant loss of revenue.  Great difficulty is currently being

experienced to upgrade the administration of Inland Revenue and it will be an impossible task

to establish competent tax administrations in each province.  It is also in the interest of the

provinces that the efficiency of Inland Revenue be improved without delay.

. Maintaining fiscal discipline and macro-economic stability is of paramount importance

and remains to a large extent the responsibility of the National Government.  The

Provinces will in the final analysis, however, be key players in maintaining fiscal discipline.

South Africa's total tax burden, for a developing country, is already high and additional tax

revenue should rather be generated by higher economic growth than an increase in the total tax

burden.  The deficit before borrowing in the national budget is also too high and should be

reduced.  The assumption has always been that tax revenue from the National Government

would be transferred to the provinces in respect of the functions for which they assume

responsibility and that a higher tax burden should not result as a consequence - taking

cognizance of the fact that loans are to some extent currently used to finance recurrent

expenditure.



· There is furthermore concern about the capability of some provinces to manage their

financial affairs prudently and it is consequently essential that their powers to raise taxes and

loans be subject to checks and balances.

· All taxes, in respect of which the revenues thus collected have to be deposited in the National

Revenue Fund for sharing with the provinces, have to be raised via the budget presented by

the National Government.

The point that needs to be emphasised is that the principle of transfer payments is well

established in South Africa and that the centralised system of tax collection (for revenue

sharing purposes) is an.

unavoidable consequence of the structure of the economy.  It should, however, not distract

from the competences of the provinces to perform the tasks assigned to them by the Constitution -

within the constraints of available resources.

In order to protect the integrity of the office of the Commissioner of Inland Revenue from political

interference in its performance as tax collector, it is deemed desirable that the Commissioner should

be granted independent status and that his office should fall under a supervisory body similar to the

Audit Commission.

Prohibition on the withholding of a province's share of revenue

The fiscal relations between the National Government and the Provinces should furthermore

be structured in such a manner that the National Government cannot abuse these financial

relations to coerce provinces to implement policies dictated by it for reasons other than

financial maladministration.  It will create an untenable situation should the National

Government attempt to use the centralised tax collection system, the product of practical

considerations, to dictate policies to the provinces - which may in any event infringe their

constitutional competences and impact adversely on the people of such provinces.



It is consequently proposed that the following provision be inserted after Section 155(3) of the

Interim Constitution:

"The amounts referred to in subsection (1), without any deductions, shall be transferred to the

Provinces and no share thereof shall be withheld other than on the basis of a resolution by

Parliament following a report by the Auditor-General confirming gross maladministration by a

Province."

The existing fiscal arrangements between the National Government and
the Provinces as arranged in terms of the Interim Constitution

The Sixth Schedule to the Interim Constitution, read in conjunction with

Section 126, details the functions which fall within the competences of the

Provinces.  This matter may still be open to negotiation.

It is vitally important that absolute clarity be obtained about the functional competences of

the various tiers of Government as this aspect has serious implications for intergovernmental

financial relations.  However, we are more concerned here about the financial principles

involved than the actual distribution of functions between the various tiers of government.

(a) Revenue sharing between the National and Provincial Governments.

The factors that impact on the fiscal relations between the National Government and Provinces, as

alluded to above, had been taken into account in the drafting of the Interim Constitution.  The

National Party is therefore broadly supportive of the tax revenue sharing model as outlined

in Section 155 of the Interim Constitution - read in conjunction with Section 199.

The National Party proposes that the following taxes and incomes should be collected nationally

and be deposited in the National Revenue Fund for revenue sharing purposes:



. Direct taxes: personal and corporate plus mining taxation

· VAT or any other sales tax

· Fuel levies

· Customs and excise duties and any levies imposed thereon

. Estate duties

The servicing of national debt should have first claim on the taxes collected nationally
and the balance should be shared between the National Government and the Provinces on
the basis of formulae recommended by the Financial and Fiscal Commission - as outlined in
Section 155 (4), but subject to the condition that the fiscal competences of and the
taxes raised by the Provinces, in view of the limited extent of the sources of revenue
available for this purpose, shall not be taken into account to determine the share of
revenue to be allocated to each Province.

 (b) Levying of taxes by Provinces.

The National Party proposes that the taxes listed hereunder should fall within the exclusive

competences of the Provinces.  There should be provision to add to this list on recommendations by

the Financial and Fiscal Commission.

* Stamp duties

* Transfer duties

* Vehicle licences

* Toll taxes

* Taxes, levies and duties imposed on casinos, gambling, wagering, betting and lottery
tickets.

The rate of stamp and transfer duties shall, however, be determined by the National

Government in consultation with the Provinces and it shall also have the right to abolish these

duties if so recommended by the Financial and Fiscal Commission.



The National Party also proposes that a provincial legislature should be competent to enact

legislation authorising the imposition of user charges, as provided for in Section 156 (3) of

the Interim Constitution.

The National Party is of the opinion that the Provinces should in principle have the

competence to impose levies on taxes raised by the National Government, as provided

for in Section 156(1) of the Interim Constitution.

All revenues accruing to a Province shall be paid into a Provincial Revenue Fund.

(c) Raising of loans and Government guarantees

The National Government currently uses loan funds to finance some consumption expenditure and

it implies therefore, as long as this undesirable practice persists, that a portion of the loan funds

raised by the National Government will have to be included as part of the transfer payments to the

Provinces.

The National Party is of the opinion that the Constitution should provide for the

establishment of a Loans Authority to co-ordinate the issue of loan stock and to determine

policy for the

management of the debt of the three tiers of government and guarantees provided by them.

The details should be contained in an act of Parliament.

The National Party proposes that the three tiers of government may not borrow to finance

current expenditure.

Borrowing by the Provinces (see also Section 199 (1)(d) of the Interim Constitution), which may

be in lieu of loans raised by the National Government, imposes demands on the South African

capital market and affects the general government's total budget deficit before , borrowing.  It is



therefore essential that the borrowings by the general government institutions shall be properly co-

ordinated.  The NP proposes that a Committee under the chairmanship of the Minister of Finance

be established to co-ordinate the borrowing requirements of the general government which should

also take into account the ability of the public sector bodies to service such debt.  General

Government faces a possible debt trap and it is therefore essential that strict control should be

exercised on its total loan requirements as well as the management of the debt of the three tiers of

government.

As far as the competence of Provinces to raise loans is concerned, the National Party

supports the principles as enunciated in Section 157 of the Interim Constitution.

(d) Expenditure by Provinces

As in the case of the National Government, the servicing of Provincial debt should have first

claim on the revenues accruing to the Provinces.

Allocations to the Provinces to finance the provision of services have to be based on nationally

determined minimum criteria - as laid down by Sections 126 and 199(e) of the Interim Constitution.

The National Government can in terms of Section 126 of the Interim Constitution withhold the

allocation of tax revenue to a Province which does not maintain minimum standards of services.

The reason for this provision is obvious.  The NP is, however, of the opinion that it should be

scrapped and that the Provinces should enjoy greater autonomy to determine spending priorities in

respect of the functions they have to perform and the standard of the services provided by them.

It is essential that the Provinces should maintain financial records in accordance with established

accounting standards and introduce effective auditing procedures - to the satisfaction of the

Auditor-General.  The NP also proposes that the National Government should have the power

to take over the financial management of a province, or certain elements thereof, should a



Province, in the view of Parliament after a report to that effect from the Auditor-General, be

regarded as incompetent to perform this task or certain elements thereof.

The fiscal competences of Local Authorities

The NP is in agreement with the powers and functions accorded to Local Authorities in terms of

Section 175 of the Interim Constitution, the sources of taxation reserved for them in terms of

Section 178 and the provision for transfer payments from the Provinces - in accordance with

criteria recommended by the Financial and Fiscal Commission.  The National Party is of the opinion

that the revenue from property rates and land taxes should accrue to Local Authorities.

The borrowing activities of Local Authorities should also be subject to the surveillance and

disciplines applicable to the Provinces.  The Provinces shall be obliged to transmit to the Local

Authorities all funds received from the National Government earmarked for Local Authorities.

The Financial and Fiscal Commission (FFC) (Sections 198 to 206)

The NP is of the opinion that the Constitution should provide for the FFC, in much the same way
as outlined in the Interim Constitution.  The NP furthermore proposes that experts on local
authority finances should gain greater representation on the Commission.

Provincial FFC's

The NP proposes that the Constitution should provide for the establishment by Provincial Statute
of a body similar to the FFC in each Province to deal with the financial and fiscal relations between
the Province and Local Authorities in its area of jurisdiction.  Each Province and the Local
Authorities within its boundaries should have equal representation on the proposed Commission.



NATIONAL PARTY (NP)

NP NOTES ON THE REFINED WORKING DRAFT OF THE BILL OF RIGHTS

The NP requests that all its concerns raised during the previous meetings in respect of the Bill of

Rights be noted in the sidebar notes.  In addition, the NP requests that the following be added to or

noted in the sidebar notes;

Add Clause 4(2)

The NP does not agree with the present formulation of the second sentence of this clause.  It does

not accurately reflect Constitutional Principle V. The NP does not view affirmative action measures

as an end in themselves, but as a means to an end.  The NP suggests the following alternative:

"This section shall not preclude measures likely to achieve the adequate protection and

advancement of persons or categories of persons disadvantaged by unfair discrimination, in

order to enable their full and equal enjoyment of all rights, freedoms and liberties".

Add Clause 4(3)

For the sake of certainty the NP suggests the inclusion of the words "without derogating from the

generality" or "but not limited to" after the word "including", in line 3, as is done in Clause 33(3)

where reference is made to "derogation".

Add Clause 7(1)

The NP proposes the insertion of "security of the person".  We suggest that “plain language" would

indicate that this should be preferred our "physical and psychological integrity".

Add Clause 7 3)(c)

The problems associated with the withholding of constant to medical treatment by guardians of

minors has not yet been addressed.

Add Clause 7(1)

The NP opposes the ANC proposal referred to in the sidebar.



Add Cause 9

Provided that option 1 in clause 35(3) is retained, subclause 9(2) will not be necessary.

Add  Clause 10(3)

This clause must be qualified by the addition of the words "to the extent consistent with this bill" to

bring it into line with the bill's treatment of customary law.

Add Clause 11(2)

The NP opposes the inclusion of this subsection and proposes its deletion in toto as an alternative

option.

Add Clause 17

The NP proposes the inclusion as a further option, the relevant clause in the German constitution in

respect of economic activity for consideration, as discussed in the CC.  The NP is opposed to

option 1.

Add Clause 20

The NP requests that the property rights clause reflected as option 1 on page 19 of the draft bill of

rights published on 9 October 1995 be included as an alternative option.  The NP is opposed to

much of the clause as it stands.

Add Clauses 21, 22, 23 and 24

The NP proposes that access to land be separated from the right to housing/shelter.  The NP

opposes the provision of clause 21(2)(b).  The NP wishes to propose the reconsideration of this

section in relation to the regrouping and rewording of all socioeconomic rights.  The NP seeks

clarity on the word "home".

The following proposal is made:

"in recognising and protecting human dignity, the state must provide for reasonable,

appropriate and progressive measures in accordance with its resources and priorities for the

promotion of the following rights:



(1) Everyone has a right to adequate housing/shelter.

(2) Everyone has the right not to be evicted from his or her housing/shelter or to have

that housing/shelter demolished without an order from a court of law.

(3) Everyone without adequate resources has the right of access to health c re, including

reproductive health care, which must at least include the necessary medical treatment.

(4) Everyone who is unable to support himself or herself has the right to receive

reasonable and appropriate social assistance for a reasonable period.

(5) Everyone has the right of access to clean water and sufficient food.

(6) Every child has the right ---

(a) [retain text]

(b) family and parental care etc.

(c) basic nutrition, health and social services and shelter

(d) be protected from maltreatment, neglect and all forms of abuse and 

degradation.

(e)    etc............”

Add Clause 25

The alternative wording is suggested for subclause (1)(c), not (2)(c) - typing error.

The NP supports the alternative wording.

Add Clause 27

The NP proposes the retention of section 31 of the interim constitution and proposes that be

inserted as an alternative option.

Add Clause 30

The NP proposes as an alternative option the suggested wording of the draft with the words

"where appropriate or necessary" between the words "or" and "another" in line 3 of this section.



Add Clause 31(5)

The NP supports the inclusion of the proposed subclause (5).

Add Clause 32

1. In respect of subclause (1)(a), the NP favours "reasonable and necessary”

2. The NP opposes the inclusion of subclause (2), because a provision for affirmative action is

already adequately catered for in clause 4(2).

3. The NP proposes the inclusion after the words "no law" in line 2 of subclause (3) of the

words’ including the common law, customary law or legislation or any other measure with

legal effect or impact.

4. The NP seeks clarity on the words "or in any other provision of the constitution" in

subclause (3), especially in regard to the possibility of such other provisions being amended

by a majority of 50% plus 1.

Add Clause 33

The NP opposes the inclusion of subclause (5).

Add Clause 35

1. The NP seeks clarity on the inclusion of "the judiciary" in subclause (1), in view of the

provisions of section 7(1) of the interim constitution as well as clauses 36(3) and 35(2) of

this draft.

2. The NP supports subclause (3) of option 1.



THE CONSTITUTION OF THE REPUBLIC OF  SOUTH AFRICA BILL, 1996

   AMENDMENTS SUBMITTED BY THE NATIONAL PARTY

   25 APRIL 1996

   10:00

 PREAMBLE

 The following paragraph to be inserted after the words "freedom in our land":

 "Respect those who have worked to build and develop our country".

 Amend the penultimate paragraph as follows:

"May God , in whom we trust, protect our people."

 CLAUSE 1

"   Republic of South Africa

1. The Republic of South Africa is one sovereign democratic state founded on the following
[values] principles :

(a)...
(b)...
(c)...
(d)...
(e) separation of powers of the legislature, the executive and the judiciary with checks and
balances;
(f) co-operative government; and
(g) the independence of the courts."

CLAUSE 6

"Languages

 6. (1)  Afrikaans, English, isiNdebele, Sepedi, Sesotho, siSwati, Xitsonga, Setswana,
Tshivenda, isiXhosa, and isiZulu are the national official languages of the Republic.    They
enjoy equal esteem and must be treated equitably.

(2) A provincial legislature must, by a law adopted by a majority of at least two thirds of all its
members, declare at least two national official languages to be official languages for the
province.

(3) Recognising the dispossession and diminution of the traditional languages, governments at
all levels must take practical and positive measures to elevate the use of these languages



(4)(a) Where practicable, a person has the right to use and to be addressed in his or her
dealings with any government in any national official language of his or her choice.

(b) Recognising the multilingual nature of the South African society, governments at all levels
must be committed to promote and increase their ability to satisfy the right referred to in
paragraph (a).

(5) For the purposes of government, national, provincial and local government must, by
legislation and administrative action, regulate the use of particular official languages, taking
into account the need for the protection of the equal status of all official languages, as well as
considerations of past and present usage, practicality, expense, regional circumstances and the
needs and preferences of the particular population: Provided that -
(a) no government may use only one official language; and
(b) the regulated use of particular official languages must be fair and such languages must, as
far as may be practicable, be used on an equal footing.

(6) The Pan South African Language Board must -
(a) promote and create conditions for the development and use of
(i) all the official languages; and
(ii) Khoi, Nama and San; and
(b) promote and ensure respect for and the development of languages, including German,
Greek, Gujarati, Hindi, Portuguese, Tamil, Telegu, Urdu and sign language and other
languages commonly used by communities in South Africa, and Arabic, Hebrew, Sanskrit and
other languages used for religious purposes.

(7) For the purposes of this section, "government" includes statutory bodies.

CLAUSE 7

Rights

(4) The Bill of Rights does not deny the existence of any other rights or freedoms that are
recognised or conferred by common law, customary law, or legislation, to the extent that they
are consistent with the Bill." [Moved from Clause 38.]

CLAUSE 11

Life

13.    Everyone has the right to life. This right may be limited following conviction of a
person for a crime specified by national legislation and after due process of law.

CLAUSE 12

Freedom and Security of the Person

(1) Everyone has the right to freedom of the person and security of the person, which
includes the right …



(2) Everyone has the right to bodily and psychological integrity, which includes the right -
(a) to make decisions concerning reproduction;  and
(b) [to security in and control over their body;] and
(c)] not to be subjected to medical or scientific experiments without their informed consent.

CLAUSE 16 (1)(d)

Freedom of expression

(d) academic freedom and freedom of scientific research in autonomous institutions of higher
learning or research.

CLAUSE 23

(3) Every employer has the right:

(a) ........
(b) ........
(c) to recourse to appropriate mechanisms for the protection of legitimate rights

recognised in international law as provided for in national legislation.

CLAUSE 29

Education

"(1) Everyone has the right -
(a) to a basic education, including adult basic education, in a state or state-aided institution;
(b) to further education, which the state must take reasonable and progressive legislative and
other measures to make generally available and accessible; and
(c) to [choose instruction] receive education in any national official language of one's choice
[where instruction in that language can be reasonably provided] in state or state-aided
institutions, unless such education is impracticable.

(2) Everyone has the right to establish and maintain [, at their own expense,] private
educational institutions that …

(3) Everyone has the right to public educational institutions based on a common culture,
language or religion, provided that there must be no discrimination based on race, and
provided further that the state may not, in granting aid to educational institutions, discriminate
against any educational institution on the ground that it has been established on a basis of a
common language, culture or religion, and provided further that everyone has the right, when
desiring education in the medium of education of such a particular institution, not to be
refused admission to that institution solely on account of the fact that that person's mother
tongue differs from the medium of education of that institution.

CLAUSE 30 A

Cultural, religious and linguistic communities



(1) Every cultural. religious or linguistic community and  everyone who belongs to a
cultural, religious or linguistic community with other members of their community has
the right to
(a) enjoy their culture. practice their religion and use their language; and
(b) form, join and maintain linguistic, cultural and religious associations and other

organs of civil society.

(2) These rights may not be exercised in a manner inconsistent with the provisions of the
Bill of Rights.

CLAUSE 32

Just administrative action

"(4) The legislation referred to in subsection (3) must -
(a) …
(b)…
(c) be reasonable and justifiable in an open and democratic society based on human dignity,
freedom and equality; and."

CLAUSE 37(1)

Limitations of Rights

(1) The rights in the Bill of Rights may be limited only in terms of a law of general application
to the extent that the limitation is reasonable and justifiable in an open and democratic society
based on human dignity, equality and freedom, having [regard to] taken into account all
relevant factors including -
(i) the nature of the right;
(ii) the [importance of the] purpose of the limitation;
(iii) the nature and extent of the limitation;
(iv) the relation between the limitation and its purpose; and           
(v) all less restrictive means to achieve the purpose.

CLAUSE 38

Interpretation of bill of rights

"(1) When interpreting the Bill of Rights, every court -
must promote the values that underlie an open and democratic society based on human
dignity, equality and freedom;
must consider international law; and
may consider foreign law.

(2) When interpreting any legislation, and when developing the common law or customary
law, every court, must promote the spirit, purport, and objects of the Bill of Rights."



[(3) The Bill of Rights does not deny the existence of any other rights or freedoms that
are recognised or conferred by common law, customary law, or legislation, to the extent
that they are consistent with the Bill.]      Moved to Clause 7.

CLAUSE 40(2)

Intergovernmental co-operation

(2) National legislation [may] must provide for appropriate mechanisms and procedures to
facilitate settlement of intergovernmental disputes.

CLAUSE 41 (3)

Composition of Parliament

(3) The National Assembly is elected to represent the people and to ensure government by the
people under the Const this by choosing the President, by providing a national forum for
public consideration of issues, by passing legislation and by scrutinising and overseeing
executive action.  Members of the National Assembly are representatives of the whole people
and they shall not be bound by any instructions, but only by their conscience.

 CLAUSE 45

Membership

"(3) A person loses membership of the National Assembly if that person-

(a) ceases to be eligible; or

(b) is absent from the Assembly or a committee on which the member sits without permission
in circumstances for which the rules and orders of the Assembly prescribe loss of
membership."

CLAUSE 48

Dissolution of National Assembly before expiry of its term

"(1) The President may dissolve the National Assembly if the Assembly adopts a resolution
by at least two thirds of its members supporting its dissolution."

CLAUSE 49

Sittings and recess periods

Insert new sub-clause:

"(3) The National Assembly sits at the Houses of Parliament in Cape Town; but the Assembly,
in the national interest and by resolution adopted by at least two thirds of its members, may
determine that it sits elsewhere."



CLAUSE 55

Internal arrangements

Insert new sub-clause after sub-clause (2):

"(3)(a) The leader of the largest minority party in the National Assembly is the Leader of the
Opposition.
(b) The Leader of the Opposition is entitled to the remuneration, allowances and privileges
necessary in order to appoint staff, provide facilities and, in general, enable the Leader of the
Opposition effectively to perform his or her functions.
(c) The leaders of parties other than the majority party and the largest minority party are
entitled to privileges and facilities to enable them to effectively perform their functions as
leaders of the smaller parties in the Assembly.
(d) Parliament must appropriate the money required under paragraph (b) and (c) and may
prescribe how expenditures must be reported and audited."

CLAUSE 59

Allocation of delegates

"(2) Within 30 days after the result of an election of a provincial legislature is declared, a
legislature must -

(a) determine, [in an equitable manner prescribed by nation legislation] in accordance
with the formula set out in Part C of Schedule 3, how many of each party's delegates are to be
permanent delegates and how many are to be special delegates; and
(b) appoint the permanent delegates in accordance with the nominations of the parties.

"(3) The provincial legislature must designate as a special delegate [a member of the
legislature ] a person nominated by a party entitled to a special delegate as and when the party
requires."

CLAUSE 60

Permanent delegates

"(4) A person ceases to be a permanent delegate if that person -
(a) …
(b) …
(c) …
(d) is absent from the National Council of Provinces or a committee on which the member sits
without permission [in circumstances for which the rules and orders of the National
Council prescribe loss of office as a permanent delegate] for 15 consecutive days on which
the Council or that committee sat."

CLAUSE 61



Sittings of National Council

"(3) The National Council meets in the same place as the National Assembly.  Meetings at
other places are permitted on the grounds of public interest, security or convenience, and in a
manner provided for in the rules and orders of the Council. "

CLAUSE 62

Chairperson and Deputy Chairperson

 "(6) The National Council may remove the Chairperson or a Deputy Chairperson from office
by a vote of least five provinces."

CLAUSE 67

Evidence or information before National Council

"The National Council of Provinces and any of its committees may-

(a)…

(b)  require any person or institution to report to it;

 [(b)](c) …

[(c)](d) …

CLAUSE 68(2)(b)

Internal arrangements, proceedings and procedures of National Council

(b) the participation of all the provinces and minority political parties in its proceedings in a
manner consistent with democracy.

CLAUSE 72

Bills amending the Constitution
New subsections
"(2) If a Bill referred to in subsection (1)(b) concerns only a specific province or provinces, the
National Council of Provinces may not pass it unless the Bill has been approved by the
relevant provincial legislature or legislatures by a majority of at least two thirds of their
members.

(3) An amendment of the Constitution which repeals or amends this subsection or section 1, or
violates any of the principles listed in section 1, must be passed by a majority of at least 75%
of the members of the National Assembly and, as far as it affects the National Council of
Provinces or provincial boundaries, powers, functions or institutions, by the National Council
of Provinces by a vote of at least seven provinces .



(4)(a) A committee of Parliament must review the Constitution regularly and, when necessary,
report to the National Assembly on proposed amendments to the Constitution.

(b) The committee must be composed of-
(i) members of the National Assembly drawn from all parties which desire to participate;
(ii) delegates to the National Council drawn from all provincial delegations which desire to
participate; and
(iii) one member of the local government delegation in the National Council of Provinces
referred to in section 65."

CLAUSE 79

Application by members of National Assembly to Constitutional Court

"(4) If an application is unsuccessful, the Constitutional Court [must] may order the applicants
to pay costs [unless the application had a reasonable prospect of success] if it finds that
the application was frivolous ."

CLAUSE 83

Powers and functions of President

"(2) The President is responsible for -

…

(j) proclaiming national referenda and plebiscites."

CLAUSE 90

Cabinet

Substitute the following new section for section 90:

"(1) The Cabinet consists of the President, a Deputy President and Ministers.

(2) The President appoints the Deputy President and Ministers, assigns their powers and
functions and dismiss them.

(3) The President -

(a) must select the Deputy President from the members of the National Assembly;
(b) may select any number of Ministers from among the members of the National Assembly;
and
(c) may select no more than two Ministers from outside the Assembly.

(4) The Deputy President must assist the President in the execution of the functions of
government.



(5) The Deputy President and Ministers are responsible for the powers and functions of the
executive assigned to them by the President.

(6) Members of the Cabinet -

(a)  must act in accordance with the Constitution [and may perform any act required to
give effect to the Constitution] and [members of the Cabinet] are collectively and
individually accountable to Parliament for the performance of their powers and functions;
and
(b) [members of the Cabinet] must provide Parliament with full and regular reports
concerning matters under their control."

 CHAPTER 6

 Terminology

 Substitute the terms "Provincial Parliament", "Provincial Cabinet" and "provincial ministers",
for the terms "Provincial Legislature", "Executive Council" and "members of the Executive
Council", respectively, wherever it appears in this Constitution.

CLAUSE 101

Provinces

Insert new sub-clause:

" (3) A provincial parliament may by a two-thirds majority change the name of that province
and Parliament must amend the Constitution accordingly when requested to do so by that
province. "

CLAUSE 103(1)

Composition and election of provincial legislatures

(1) A provincial legislature consists of women and men elected as members of an electoral
that -

(a) is prescribed by national legislation;
(b) is based on a common voters roll for the province;
(c) provides for a minimum voting age of 18 years; and
(d) results, in general, in proportional representation.

(2) A provincial legislature consists of between 30 and 80 members.   The number of
members, which may differ among the provinces, must be determined every five years by the
Electoral Commission in [terms of national] legislation, taking into account available
scientifically based data in respect of voters, representations by interested parties and the
following proposed determination.



CLAUSE 104

Membership

"(3) A person loses membership of a provincial legislature if that person -

(a) ceases to be eligible; or

(b) is absent from the legislature or a committee on which the member sits without permission
[in circumstances for which the rules and orders of the legislature prescribe loss of
membership] for 10 consecutive days on which the legislature or that committee sat."

CLAUSE 107

Dissolution of provincial legislatures before expiry of term

"(1) The Premier of a province may dissolve the provincial legislature if the legislature adopts
a resolution by at least two thirds of its members supporting its dissolution."

CLAUSE 114

Internal arrangements

Insert new sub-clause:

"(3)(a) The leader of the largest minority party in a provincial legislature is the Provincial
Leader of the Opposition of that legislature.

(b) The Provincial Leader of the Opposition is entitled to the remuneration, allowances and
privileges necessary in order to appoint staff, provide facilities and, in general, enable the
leader effectively to perform his or her functions.

(c) The leaders of the parties other than the majority party and the largest minority party in the
provincial legislature are entitled to privileges and facilities to enable them to effectively
perform their functions as leaders of the smaller parties in the provincial legislature.

(d) The provincial legislature must appropriate the money required under paragraphs (b) and
(c) and may prescribe how expenditures must be reported and audited."

CLAUSE 120

Application by members to Constitutional Court

"(2) An application -

(a) must be supported by at least one third of the members of the legislature or by at least 90%
of the members of all the minority parties in the legislature ; and



(b) …"

…

"(4) If an application is unsuccessful, the Constitutional Court [must]  may order the
applicants to pay costs [unless the application had a reasonable prospect of success] if the
Court finds that the application was frivolous."

CLAUSE 123

Executive authority of provinces

"(3) (a) [The executive authority of a province exists] A province shall have executive
authority only to the extent that it has the administrative capacity to assume effective
responsibility.

(b) National government must assist a province in the development of the administrative
capacity required for the effective exercise or performance of its competencies and functions
referred to in subsection (2).

CLAUSE 124

"Powers and functions of Premiers

(1) The Premier of a province has the powers and functions entrusted to that office by the
Constitution and any legislation.

The Premier of a province is responsible for -

…

(f) appointing commissions of inquiry;

(g) proclaiming provincial referenda and plebiscites."

CLAUSE 129

Executive councils

Substitute the following new subsections (3) and (4), in place of subsections (3) to (6)

(3) Members of the Executive Council of a province are responsible for the powers and
functions of the executive assigned to them by the Premier.

(4) The members of the Executive Council -
(a) must act in accordance with the Constitution and  are collective and individually
accountable to the legislature for the performance of their powers and functions; and



(b) must provide the legislature with full and regular reports concerning matters under their
control.".

CLAUSE 139

Contents of provincial constitutions

"(1) A provincial constitution, or constitutional amendment, must not be [consistent]
inconsistent with this Constitution, but may provide for -

(a) …
(b) …"

CLAUSE 142

Conflicts between national and provincial legislation

Insert new sub-clause after sub-clause (4):

"(5) Nothing in this section shall mean that subordinate legislation may prevail over a law of a
legislature referred to in this section."

CLAUSE 146

General objectives

"(1) The objectives of local government as a distinct sphere of government are -

(a) …
(b) …
(c) …
(d) to promote the participation of local communities and community organisations in the
affairs of local government, and the enjoyment and improvement of its public facilities; and
(e) …"

CLAUSE 148

Establishment of local government structures

"(3) National legislation must determine -

(a) …
(b) the powers, functions and other features of  the system of  local government [; and ]
[(c) other relevant aspects of the system of local government ]."

CLAUSE 154

 Elections



 "(2) A person may vote for a municipal council if that person -

(a) …
(b) ordinarily resides in the municipal area or is a rate-payer on property within the municipal
area ; and
(c) …"

"(3) (a)  If the electoral system for a municipality includes ward representation, provincial
legislation within the framework of national legislation must provide for an independent body
to demarcate the wards.

 (b) In the demarcation of wards, considerations of demography, cultural diversity, economy,
physical and environmental conditions must be taken into account."

CLAUSE 155

........... committees, provided that the parties represented in council are all
proportionally represented in all the committees.

CLAUSE 158

Organised local government

"(1) An Act of Parliament enacted in terms of section 74 must -

(a) provide for municipalities or categories of municipalities to organise themselves into
national and provincial representative bodies;

(b) determine the powers and functions of that [body] bodies; and

(c)  [including the power to elect/appoint]  provide for the procedures for the joint election
or appointment by these bodies of people to consult or interact with national or provincial
government on behalf of local government, or to represent local government in -
(i) the National Council of Provinces;
(ii) any structures of [executive] intergovernmental relations referred to in section 40(2); and
the parliamentary review committee referred to in section 72(4)."

CLAUSE 160

Other matters

 "(1)  All matters concerning local government not dealt with in the Constitution may be
prescribed by [national legislation, or by] provincial legislation within the framework of
national legislation."

(2)  An independent body shall be established by national legislation to mediate in disputes
between national, provincial or local government in respect of conflict of legislative and
executive competencies in respect of local government functions.



CLAUSE 170

Appointment of judicial officers

 "(3) The President as head of the national executive, after consulting the Judicial Service
Commission and in consultation with the leaders of parties represented in the National
Assembly, appoints the President and Deputy President of the Constitutional Court, and, after
consulting the Judicial Service Commission, appoints the Chief Justice and Deputy Chief
Justice.

(4) The other judges of the Constitutional Court are appointed by the President as head of the
national executive, after consulting the President of the Constitutional Court and in
consultation with the leaders of parties represented in the National Assembly, in accordance
with the following procedure:
(a)…
(b)…
(c)…"

(5) At all times, at least [four ] five members of the Constitutional Court must be persons who
were judges at the time they were appointed to the Constitutional Court."

(6)…

(7) The appointment of other judicial officers must be made by an independent body
established by an Act of Parliament which must ensure that the appointment, promotion,
transfer or the dismissal of, or disciplinary steps against such judicial officers, take place
without favour or prejudice, and that the applicable legislation and administrative directives
are applied uniformly and properly, and that no victimisation or improper influencing of these
officers occurs."

CLAUSE 173

Removal

"(1) A judge may be removed from office only if -
(a)  the Judicial Service Commission finds that the judge suffers from an incapacity, is
[grossly] incompetent, or is guilty of gross misconduct; and …"

 CLAUSE 174

 Judicial Service Commission

"(1)There is a Judicial Service Commission, consisting of -
(a) - (h) …
[(i) four members of the National Council of Provinces designated together by the
Council, by resolution adopted by at least two-thirds of its members;];
four persons designated by the President as head of the national executive [after consulting]
in consultation with the leaders of all the parties in the National Assembly; and."



CLAUSE 175

Prosecuting authority

"(1) There is a single national prosecuting authority in the Republic, structured in terms of
national legislation, and consisting of -

…

other provincial and local Attorneys-General and prosecutors as determined by national
legislation, which must ensure that they exercise their powers impartially, without fear, favour
or prejudice.

The prosecuting authority has the power to institute prosecutions on behalf of the state in their
respective jurisdictions and to carry out any necessary functions incidental to instituting
prosecutions.

…

…

The national Attorney-General -

must determine prosecuting policy in consultation with the Attorneys-General which must be
observed in the prosecution process;

must [issue] publish policy directives which must be observed in the prosecution process."

CLAUSE 182

Composition of Commission

Sub clause 182(1) to be deleted

Sub clause 182(2) to become 182(1)

CLAUSE 189

GENERAL PROVISIONS

Appointments

189(3) The President, on the recommendation of [the National Assembly] Parliament ,
must ........
(a)
(b)
(c)



(d)  the Commission for the Promotion and Protection of the Rights of Cultural, Religious
and Linguistic Communities

(4)  [The National Assembly] Parliament must recommend persons -
(a)  nominated by a committee of [the National Assembly] Parliament ....
(b)  approved by [the National Assembly] Parliament .........

CLAUSE 190

Removal from office

190(1)
The Public Protector ......
(a) .......
(b)  a finding to that effect by [the National Assembly] Parliament
(c)  the adoption by [the National Assembly] Parliament ........

190(2)

(a)  may suspend a person from office at any time during proceedings of a committee [the
National Assembly]  Parliament .......
(b) must remove a person from office upon adoption by [the National Assembly] Parliament     
......

CHAPTER 10

PUBLIC ADMINISTRATION

191.(1).........
(2)
(i) Public administration must be broadly representative of the South African people,
taking into account the nature and functions of different sectors, administrations or
institutions, with employment and personnel management practices based on ability,
objectivity, fairness, and the need to redress the imbalances of the past to achieve broad
representation.

CLAUSE 194

Governing principles

"The following principles govern national security in the Republic:

(a) …
(b) …
(c ) …
(d) As part of their resolve to live in peace, South African citizens will not participate in armed
conflict except as provided for in this Constitution and national legislation. "

CLAUSE 195



Establishment, structures and conduct of security services

"(4) The security services must be structured and regulated by [national] legislation.
(5)…
(6)…
(7)  Neither the security services, nor any of their members may perform their functions in a
manner that [(a)] furthers or prejudices the interests of any [a] political party [interest that is
legitimate in terms of this constitution; or (b) furthers any private interest of a political
party]    .
Multi-party parliamentary committees must have oversight of all security services, if not
otherwise provided in this constitution, in a manner determined by national  legislation or
the rules and orders of parliament

CLAUSE 197

Political responsibility

"(2) When the defence force is deployed in co-operation with the police service, or in the
defence of the Republic, the President must inform Parliament, or, if Parliament is not in
session, the appropriate committee established in terms of section 195(8), within 14 days,
[at a reasonable time] and in appropriate detail, of -
(a) the reasons for the use of the defence force;
(b) any place where the force is being used;
(c) the number of people involved; and
the period for which the force is expected to be used."
(3) (a) a joint standing committee of parliament on defence shall be established,
consisting of all political parties holding more than 10 seats in the National Assembly
(b)the total membership of the committee shall be as determined by or under the rules
and orders
(c)the committee shall be competent to investigate and make recommendations
regarding the budget, functioning, organisation armaments, policy, morale and state of
preparedness of the defence force and perform such other functions relating to
parliamentary supervision of the defence force as may be prescribed by law.

CLAUSE 198

 Command of Defence Force

"(1) The President as head of  [the national executive] State is Commander-in-Chief of the
defence force and must appoint [one or more senior military officers] the Military Command
of  the defence force.

Clause 199

State of National Defence

(1)  The President as head of the National Executive may declare a state of national defence.
A declaration of a state of national defence unless it is approved by Parliament within 7 days.



(2) A state of national defence is deemed to be a situation when the security of the
country is threatened by war or invasion, or is already under attack.

CLAUSE 200

Defence civilian secretariat

191. A civilian secretariat for defence must be established by national legislation to function
under the direction of the Cabinet member responsible for defence, and to perform any
functions entrusted to it by that Cabinet member [or by] in terms of that legislation.

CLAUSE 201

Police service

(2) National legislation must establish the powers and functions of the police service and must
enable the police service to discharge its responsibilities effectively, taking into account the
requirements of the provinces.  The provincial governments must be consulted before the
national legislation is enacted.

(3) The objects of the police service are to prevent, combat and investigate crime, to maintain
public order, and to protect and secure the inhabitants of the Republic and their property."

 CLAUSE 202

"Political responsibility

 (1) A member of the Cabinet must be responsible for policing.

(2) The responsible member of the Cabinet must develop national policing policy after
consultation with the provincial governments.

(3)     Each provincial government shall be entitled to -
(a)  monitor police conduct;
(b)  exercise oversight over the efficiency of the police;
(c)  promote police community relations and cultivate good relations between the police and
the community in the province;
(d)  assess the effectiveness of visible policing services;
(e)  receive and make recommendations concerning the efficiency and effectiveness of the
police;  and
(f)  liaise with the responsible cabinet member concerning police matters and crime

CLAUSE 203

Control of Police Service



"(2) The National Commissioner must exercise control over and manage the police service in
accordance with national legislation, policing policy and  the directions of the Cabinet member
responsible for policing.

(3) The National Commissioner, after consultation with the provincial government must
appoint a woman or a man as provincial commissioner for each province, in accordance with
national legislation.

(4) Provincial commissioners are responsible for policing -
(a) as prescribed by national legislation and policing policy;  and
(b) subject to the power of the National Commissioner [to exercise control over and manage
the police service] in terms of subsection (2).

[(5) Each provincial government is responsible for monitoring and oversight of the
conduct and efficiency of the police service, and for cultivating good relations between
the police and the rest of the community in its province.]

CLAUSE 204

Police civilian secretariat

"A civilian secretariat for the police service must be established by national legislation to
function under the direction of the Cabinet member responsible for policing, and to perform
any functions entrusted to it by that Cabinet member [or by] in terms of  the legislation."

CHAPTER 12

TRADITIONAL LEADERS

Recognition

207(1) ....

207(2)A traditional authority that observes a system of customary law may function subject to
any applicable legislation and customs.

207(3) ......

Councils of traditional leaders

208 .......

General Provisions

Self-determination

The right of the South African people as a whole to self-determination does not preclude



within the framework of this right recognition of the motion of the right to self-determination
of any community sharing a common cultural and language heritage. within a territorial entity
in the Republic or in any other way.

CHAPTER 14

General Provisions

Retro-active law

229A.   No organ of state may introduce retro-active tax or regulatory law.

SCHEDULE 3

Add the following Part C to Schedule 3

Part C

Formula to Determine Permanent Members in Provincial Delegations.
1. All parties who qualify for a delegate in terms of Part B will be entitled to one of the
permanent delegates.

2. If more than six parties qualify for a delegate in terms of Part B, the six parties who have
obtained the highest number of votes cast in their favour in the election will be allocated one
permanent delegate each.

3. The vacancies remaining after the delegates have been allocated in terms of par.  I will be
allocated according to the following formula:

(a) The number of delegates allocated to a party in terms of Part B minus one and multiplied
by the number of vacancies remaining after the allocation of delegates in terms of paragraph I
and divided by five.

(b) If a calculation in terms of paragraph (a) yields a surplus not absorbed by the delegates
allocated to a party in terms of that paragraph, the surplus must compete with similar
surpluses accruing to any other party or parties, and any undistributed vacancies of permanent
delegates will be allocated to the party or parties in the sequence of the highest surplus.

SCHEDULE 4

Areas of [Concurrent] Legislative Competencies

Agriculture
Abattoirs and generally the slaughter of animals, and the disposal of the waste products of
such slaughter
[Administration of indigenous forests]



Airports, other than international and national airports
Animal control and diseases
Ambulance and fire fighting services
Casinos, racing, gambling and wagering, excluding lotteries and sports pools
Cemeteries, funeral parlours and crematoriums
Child care facilities
Civil protection
Consumer protection
Cultural affairs
Education at all levels, excluding university and technikon education [and teacher training
colleges]
Environment
Facilities for the accommodation care and burial of animals
Forestry
Health services
Housing
Indigenous law and customary law subject to the provisions of Chapter 12
Language policy and the regulation of official languages within a province subject to section 6
Liquor licensing
Licensing and control over undertakings which purvey food to the public
Markets
Nature conservation, excluding national parks, national botanical gardens and marine
resources
Pounds
Provincial public enterprises [in respect of the functional areas in this Schedule]
Pontoons, ferries, jetties, piers and [small boat] harbours [used for fishing or for
recreational purposes] , excluding international shipping
Provincial sport
Provincial recreation and amenities
Provincial public transport
Provincial archives
Provincial museums
Provincial libraries and library services
Population function
Police subject to [to the extent that] the provisions of Chapter 11 [of this Constitution
expressly confer upon the provincial legislature legislative competence]
Provision and administration of gas and electricity supply systems
Provincial public works
Provincial roads
Regional planning and development
Regional planning and development
Road traffic regulation
Refuse removal, refuse dumps and solid waste disposal
Soil conservation
[Stormwater management systems in built up areas]
Tourism excluding international marketing of tourism
Trade and industrial promotion
Traditional authorities subject to the provisions of Chapter 12
Urban and rural development



Veterinary services
Water affairs
[Water and sanitation services limited to potable water supply systems and domestic
waste-water and human excreta disposal systems]
Welfare services

SCHEDULE 5

23     LOCAL GOVERNMENT

The provisions of the local Government Transition Act 209 of 1993, presently operative,
shall continue in force until 5 November 1999, as if the previous constitution has not
been repealed.

AMENDMENT TO THE CONSTITUTION OF THE REPUBLIC OF SOUTH
AFRICA, 1996

Education
29.

[(1)]   Everyone has the right-

(a)  to a basic education, including adult basic education, in [a state or state-aided institution;]
institutions maintained wholly or partly from public funds;

(b)  to further education, which the state must take reasonable and progressive legislative and
other measures to make generally available and accessible;[and]

(c)  to [choose instruction] receive education in a single-, parallel- or multimedium
institution of his or her choice in the [any] language  of his or her choice  where instruction
in that language can be reasonably provided at state or state-aided institutions practicable:

[(2) Everyone has the right]
(d)  to establish [and maintain, at their own expense, private] educational institutions,
including institutions based on a single language, or common culture or religion, unless
it is impracticable, that-

[(a)  (i) do not discriminate on the basis of race;

[(b)  (ii) are registered with the state; and

[(c)] (iii) maintain standards that are not inferior to standards at comparable [state-aided]
educational institutions maintained wholly or partly from public funds.

(e)  to have educational institutions based on a single language, or common culture or
religion maintained wholly or partly from public funds; and



(f)  not to be refused admission to an educational institution only on the grounds that
his or her mother tongue differs from the language medium of instruction at such
institution, as  long as he or she accepts education in that medium.

NATIONAL PARTY AMENDMENTS



8 November 1995

NATIONAL PARTY

CHAPTER 9

PROVINCIAL AND NATIONAL LEGISLATIVE AND EXECUTIVE
COMPETENCIES

LEGISLATIVE AUTHORITY OF THE REPUBLIC

139. The legislative authority of the republic is vested in Parliament, which shall be
competent to make laws in terms of this Constitution on any matter including matters
falling within the functional areas specified in Schedule 4.

LEGISLATIVE AUTHORITY OF PROVINCES

140. (1) The legislative authority of a province vests in its provincial legislature which
shall be competent to make laws in and for its province in terms of this
Constitution.

(2) A provincial legislature shall be competent to legislate on any matter which fails
within a functional area specified in Schedule 4.

FRAMEWORK LEGISLATION

141. Option 1

No provision for framework legislation.

Option 2

(1) Framework legislation comprises Acts of Parliament in terms of which
principles or standards are laid down to ensure uniformity across the nation and
shall apply equally in all provinces and shall empower provincial legislatures to
make laws for the achievement of the objectives set out in the framework
legislation.

(2) Parliament is competent to establish framework legislation only regarding the
matters specified in Schedule 5.

(3) Framework legislation shall be binding upon all legislatures and shall be
implemented in a province in accordance with the laws of the provincial
legislature.

(4) Should a provincial legislature fail to implement framework legislation within a
reasonable period of time, Parliament shall be competent to implement such
legislation until the provincial legislature complies with its duty in this regard.



Option 3

Implemented by way of an override power (see option 3 - of clause 5(1)(f)).

NP Option

"(1) Subject to subsection (2), a provincial legislature shall be competent to make laws for
the province with regard to all matters which fall within the functional areas specified
in Schedule 5.

(2) Parliament shall be competent to enact framework legislation only which sets out
justifiable and necessary principles, and which shall be generally applicable in all the
provinces, with regard to the matters which fall within the functional areas specified in
Schedule 5."

NECESSARY ANCILLARY POWERS

142. The legislative competence referred to in sections 1, 2 and 3 shall include the
competence to make laws which are reasonably necessary for or incidental to the
effective exercise of such legislative competence.

CONFLICT OF LEGISLATION

143. Option 1

(1) In the event of a conflict between an Act of Parliament and a law of a
provincial legislature with regard to any matter which fails within a functional
area specified in Schedule 4, the Act of Parliament shall prevail over the
provincial law where the elements of the Act that are in conflict with he
provincial law are necessary for -

(a) the establishment of generally applicable standards regarding -
(i) services rendered by the state;
(ii) the maintenance of economic unity, or
(iii) the determination of national economic policies; or

(b) the maintenance of the security of the Republic, or
(c) the prevention of prejudice to the Republic or any province thereof

caused by the activities of another province.

(2) A Bill designed to become an Act of Parliament intended in subsection (1) shall
be introduced in the second house and shall require the approval of both the
second house and the National Assembly.

(3) The Constitutional Court shall, upon application by at least one fifth of the
members of the second house, and prior to the promulgation of a Bill intended
in subsection (1), expeditiously determine whether the Bill conforms with the
objective criteria prescribed in subsection (1).



(4) In the event of a conflict between an Act of Parliament and a law of a
provincial legislature with regard to any matter which fails within a functional
area specified in Schedule 4, which cannot be resolved by a competent court on
a construction of this Constitution, precedence shall be given to the Act of
Parliament.

Option 2

(l) in the event of a conflict between an Act of Parliament and a law of a provincial
legislature with regard to any matter which fails within a functional area
specified in Schedule 4, the Act of Parliament shall prevail over the provincial
law only to the extent that such Act applies uniformly in all parts of the
country, and is necessary for -

(a) the establishment of essential national or minimum standards required
for a service to be rendered; or

(b) the prevention of unreasonable action taken by a province which is
materially and unjustifiably prejudicial to economic unity, or the health,
environmental or security interests of another province or the country
as a whole.

(2) A Bill designed to become an Act of Parliament intended in subsection (1) shall
be introduced in the second house and shall require the approval of both the
second house and the National Assembly.

(3) The Constitutional Court shall, upon application by at least one fifth of the
members of the second house, and prior to the promulgation of a Bill intended
in subsection (1), expeditiously determine whether the Bill conforms with the
requirements of subsection (1).

Option 3

(1) In the event of a conflict between an Act of Parliament and a law of a
provincial legislature with regard to any matter which falls within a functional
area specified in Schedule 4, the Act of Parliament shall prevail over the
provincial law where the elements of the Act in conflict with the provincial law
are necessary for -

(a) a function in respect of which uniformity across the nation is desirable;

(b) South Africa to speak with one voice or to act as a single entity, in
particular in relation to other states;

(c) the maintenance of essential national standards required for the
rendering of services, the maintenance of economic unity, the
maintenance of national security or the prevention of unreasonable



action taken by one province which is prejudicial to the interests of
another province or the country as a whole;

(d) the implementation of national economic policies or the promotion of
equal living conditions, the power to promote interprovincial commerce
and to protect the common market in respect of the mobility of goods,
services, capital and labour;

(e) the provision of equality and opportunity or access to a government
service, or

(f) the establishment of a national framework for the provision of public
services or the management of institutions relating thereto.

(2) Where a provincial law deals specifically with matters other than those referred
to in subparagraph (1) such law shall prevail over national legislation.

(3) In the event of a dispute concerning the legislative competencies on any matter
which fall within the functional areas specified in Schedule 1 -

(a) Such legislation shall be deemed to be necessary or desirable in terms of
the requirements set out in subparagraph (1) if such legislation has been
consented to by the Council of Provinces, or by mediation or where
Parliament, consisting of the National Assembly adopts the Bill with a
majority of two thirds of those members present and voting.

(b) Subject to paragraph (a) the Constitutional Court, or other courts
where applicable, shall have jurisdiction on the constitutionality of
legislation in such desputes to decide whether the Acts of Parliament
meets the requirements as set out in subparagraph (1),

(c) If such a dispute cannot be resolved by a court on a construction of the
Constitution, precedence shall be given to national legislation.

NP Option

"(1) A law passed by a provincial legislature in terms of this Constitution shall prevail over
an Act of Parliament which deals with a matter allocated to the provinces, except
insofar as -

(a) the Act of Parliament deals with a matter that cannot be regulated effectively
by provincial legislation;

(b) the Act of Parliament deals with a matter that, to be performed effectively,
requires to be regulated or co-ordinated by uniform norms or standards for the
management or administration of that matter that apply generally throughout
the Republic;

(c) the Act of Parliament is necessary to set minimum standards not provided by
provincial legislation for the rendering of public services;



(d) the Act of Parliament is necessary for the maintenance of national economic
unity or policies, the protection of the environment across provincial
boundaries, the promotion of inter-provincial commerce, the protection of the
common market in respect of the mobility of goods, services, capital or labour,
or the maintenance of national security; or

(e) the provincial law materially prejudices the economic, health or security
interests of another province or the Republic.

(2) An Act of Parliament shall prevail over a provincial law as provided for in subsection
(1) only if it applies uniformly in all parts of the Republic.

(3) An Act of Parliament and a provincial law shall be construed as being consistent with
each other, unless, and only to the extent that, they are, expressly or by necessary
implication, inconsistent with each other.

(4) An Act of Parliament shall prevail over a provincial law only if a dispute in this regard
cannot be resolved by the Constitutional Court on a construction of the Constitution.

(5) In exercising its powers in terms of this or any other section of the Constitution,
Parliament shall not encroach or cause, enable or allow any encroachment on the
geographical, functional or institutional integrity of any province.

(6) This section shall be construed in terms of the principle that a power shall be allocated
to the level of government at which it can be exercised most effectively."

INTEGRITY OF PROVINCES

144 An Act of Parliament shall not empower an organ of state to encroach upon the
geographical, functional or institutional integrity of a province.

EXECUTIVE AUTHORITY OF THE REPUBLIC

145 (1) The executive authority of the Republic with regard to all matters falling within
the legislative competence of Parliament vests in the national government
consisting of the President and other members of the Cabinet, which shall
exercise and perform its powers and functions subject to and in accordance
with this Constitution.

(2) The national government may, with the concurrence of the provincial
government or of a local government, appoint such provincial government or
local government as its agent to perform a specified function within its
competence in terms of subsection (1).

(3) The national government may, with the concurrence of a provincial government
or of a local government, delegate to such provincial government or local
government the performance of a specified function within its competence in
terms of subsection(1).

EXECUTIVE AUTHORITY OF PROVINCES



146. (1) A province shall have executive authority over -

(a) all matters in respect of which the provincial legislature has passed
laws, and

(b) matters entrusted to the provincial government in accordance with this
Constitution.

(2) The executive authority of the province vests in the provincial government
consisting of the Premier and the other members of the Executive Council.

(3) The provincial government may, with the concurrence of the national
government or of a local government within the province, appoint the national
government or such local government as its agent to perform any specified
function within its competence in terms of this section.

(4) The provincial government may, with the concurrence of the national
government or of a local government within the province, delegate to the
national government or to such local government the performance of a
specified function within its competence in terms of this section.



8 November 1995

NATIONAL PARTY

CHAPTER 4
SENATE/ COUNCIL OF PROVINCES

ESTABLISHMENT

57. There is a SENCOP consisting of members, who are women and men nominated in
accordance with Schedule 3 to represent the provinces (and local governments).

Option

PARLIAMENT AND NATIONAL LEGISLATIVE AUTHORITY

AAA.  (1) Parliament shall consist of the National Assembly and the Senate and shall subject to
this Constitution be the national legislative authority of the of the Republic.

(2) Parliament shall have the power to make laws for the Republic in accordance with
this Constitution.

COMPOSITION OF SENATE

BBB.  (1) Every province shall subject to subsection (2) elect 10 persons who shall be
members of the Senate.

(2) The persons referred to in subsection (1) shall be indirectly elected by their
respective provincial legislatures on a proportional basis in accordance with the
provisions of Schedule XXX.

(3) The persons elected by the provinces to be Senators shall ordinarily be resident in
their designating province.

POWERS AND FUNCTIONS

58. The SENCOP -

(a) participates in the legislative process of Parliament as provided for in the
Constitution;

(b) must be informed of, and may comment on, national budget proposals;

(c) must promote co-operative governance by overseeing and co-ordinating
intergovernmental relations among all levels of government and among governments
on the same level;



[(d) may ratify international agreements; and]

(e) approves appointments of ambassadors and high commissioners.)

Option

PURPOSE OF SENATE

CCC.  The purpose of the Senate is -

(a) to represent the provinces in national decision-making; and
(b) to function as a second House of Parliament.

POWERS OF SENATE

DDD.  (1) The Senate shall consider all bills introduced in Parliament.

(2) A Bill passed by the National Assembly but rejected by the Senate shall be referred
to a joint committee consisting of members of both Houses and of all the parties
represented in Parliament and willing to participate in the joint committee, to
consider and report on any proposed amendments to the Bill, whereafter the Bill
shall be referred to the two Houses, which at separate sittings may pass the Bill with
or without amendment: Provided the where one House passes the Bill as amended
and the other House rejects that amended Bill, that amended Bill shall be referred to
a joint sitting of both Houses at which it may be passed by a majority of the total
number of both Houses: Provided that a Bill referred to a joint sitting of both
Houses which has been rejected may be introduced only twelve months after the
date of such rejection.

(3) Bills appropriating revenue or moneys or imposing taxation other than bills
pertaining to matters contemplated in sections .... [dealing with the finances of
provinces etc.] shall be considered by the Senate within thirty days after having been
passed by the National Assembly.

(4) Bills affecting the boundaries or the exercise or performance of the powers and
functions of the provinces shall be deemed not to be passed by Parliament unless
passed separately by both Houses and, in the case of a Bill, other than a Bill referred
to in subsection (5), affecting the boundaries or the exercise or performance of the
powers or functions of a particular province or provinces only, unless also approved
by a majority of the senators of the province or provinces in question in the Senate.

(5) Subject to subsection (6), a Bill amending this Constitution shall, for its passing by
Parliament, be required to be adopted at a joint sitting of the National Assembly and
the Senate by a majority of at least two-thirds of the total number of members of
both Houses.



(6) No amendment of sections ... [of the Constitution dealing with concurrent
legislative competences or the provincial executive authorities] shall be of any force
and effect unless passed separately by both Houses by a majority of at least two-
thirds of all the members in each House: Provided that the boundaries and legislative
and executive competences of a province shall not be amended without the consent
of a relevant Provincial legislature.

(7) All Bills contemplated in subsections (4) and (6) shall first be introduced in the
Senate.

(8) The Senate shall subject to this Constitution assent to or if provided for otherwise in
this Constitution be involved in the nomination or appointment, as the case may be,
of ambassadors, high commissioners or other heads of mission, judges of the
Constitutional Court, the Supreme Court of Appeal, the High Court and the Land
Claims Court and any other judicial body other than courts referred to in section
86(e) [of the fined Working Draft Second Edition], the Public Protector, the
Auditor-General and members of any Commissions or other similar bodies
established under this Constitution.

(9) No international agreement shall be deemed to have been ratified or acceded to
unless the Senate has also by resolution agreed to such ratification or accession.

(10) The Senate may notwithstanding the provisions of this subsections (2), (3), (4) or
(5) or any other provision of this Constitution at any time refer a Bill to the
Constitutional or any other competent court of law, as the case may be, to determine
the constitutionality of that Bill.

QUALIFICATIONS

59. Anyone qualified to be an member of a provincial legislature may be a member of the
SENCOP.

Option

QUALIFICATION FOR MEMBERSHIP OF SENATE

EEE.   Any person who is eligible for membership of the National Assembly as contemplated in
section 42 [of the Refined Working Draft Second Edition] is subject to section BBB.(3)
[See above] eligible for membership of the Senate.

OATHS OR AFFIRMATIONS BY MEMBERS
60. Before members of the SENCOP begin to perform their functions, they must swear or affirm

faithfulness to the Republic and obedience to the Constitution, by solemn declaration in
accordance with Schedule 2.



Option

OATH OR AFFIRMATION BY SENATORS

FFF.   Every member of the Senate shall before taking up his or her seat in the Senate swear an
oath or make a solemn affirmation to be faithful to the Republic and this Constitution, as
prescribed in Schedule 2.

SITTINGS/MEETINGS

61.
(1) The SENCOP may determine the time and duration of its sittings and recess periods/the

dates of its meetings.

(2) The President may summon the SENCOP to an extraordinary sitting/meeting at any time to
conduct urgent business.

(3) The seat of the SENCOP is...... Sittings/meetings at other places are permitted only on the
grounds of public interest, security or convenience, and if provided for in the rules and
orders of the SENCOP.

(4) The President of the Senate/Chairperson of the Council of provinces must convene the
SENCOP if the majority of the members from at least two provinces so demand.

Option

SITTINGS OF SENATE

GGG.  (1) The President of the Senate, or in the event of his or her incapacity or unavailability,
the Deputy President of the Senate, shall after consultation with the Speaker and the
chief whips of all political parties represented in the Senate and in accordance with
the rules and orders of the Senate determine the time and duration of sittings of the
Senate: Provided that when a  majority of Senators representing at least two
provinces or one fifth of Senators representing at least five provinces so request, the
President or his or her deputy, as the case may be, shall forthwith convene a sitting
of the Senate.

(2) The State President may request the President of the Senate to summon members of
the Senate for an extraordinary sitting in accordance with its rules and orders to
conduct urgent business.

(3) The seat of the Senate is ... : Provided that the President of the Senate may in
consultation with the Speaker in the interests of security or because of extraordinary



circumstances by proclamation in the Gazette and in accordance with the rules and
orders of the Senate determine another location as the Senate's temporary seat.

PRESIDENT/CHAIRPERSON

62.
(1) The SENCOP must elect from among its members a President/Chairperson to serve for

three years.

(2) The procedure set out in Schedule 3 applies to the election of the President/Chairperson.

(3) The SENCOP may remove the President/Chairperson form office by resolution.

Option

PRESIDENT AND DEPUTY PRESIDENT OF SENATE

The NP proposes the retention of section 49 of the Interim Constitution amended to reflect
consequential changes.

DECISIONS

63.
(1) The majority of the members of the SENCOP must be present before a vote may be taken

on a matter when the SENCOP participated in the legislative process of Parliament, and
one-third of the members must be present before a vote may be taken on any other matter.

(2) All questions before the SENCOP must be decided by a majority of the votes cast.

(3) The president member of the SENCOP has no deliberative vote, but must cast a deciding
vote whenever there is an equal number of votes on both sides of a question.

Option

QUORUM IN SENATE

The NP proposes the retention of section 54 of the Interim Constitution.

RIGHTS OF MEMBERS OF CABINET AND EXECUTIVE COUNCILS

64. Cabinet members, and Executive Council members who are not members of theSENCOP,
may attend, and may speak in the SENCOP, but may not vote.

Option



RIGHTS OF NATIONAL AND PROVINCIAL OFFICE BEARERS OF EXECUTIVE
AUTHORITIES IN SENATE

JJJ. The State President, the Deputy State Presidents, Ministers, Deputy Ministers,Premiers of
provinces and members of executive councils of provinces are entitled to sit in theSenate.

(2) The State President, the Deputy State Presidents, Ministers and Deputy Ministers may
speak in the Senate.

(3) Premiers of Provinces may speak in the Senate when business is conducted concerning the
affairs of that particular Province.

(4) Members of executive councils of Provinces may speak in the Senate with the permission of
the President of the Senate or in his or her absence, the permission of the Deputy President
of the Senate.

(5) No person who is not a Senator may vote in the Senate.

INTERNAL AUTONOMY

65. The SENCOP may make its internal arrangements, rules and orders.

Option

RULES AND ORDERS

The NP favours the retention of section 58 of the Interim Constitution amended to reflect
consequential changes.

PRIVILEGES AND IMMUNITIES

66. The members of the SENCOP have the same privileges an immunities as members of the
National Assembly

SENCOP AND THE LEGISLATIVE PROCESS

Option 1

SENCOP functions as a second house of the national legislature.  All Bills, except money Bills,
must be discussed and passed by it.  It may have special role with respect to legislation affecting
provinces and their functional areas.

Option 2



SENCOP may comment on all Bills, may submit to the National assembly, and, with respect to Bills
concerning the functional areas of the Provinces, may, in addition, propose amendments to or the
withdrawal of a Bill, and the National Assembly does not agree, the Assembly must refer the Bill to
a mediation body.  A decision by the mediation body to adopt a Bill is equivalent to adoption by the
National Assembly with a two-thirds majority.

Option

See the NP proposals above on the powers of the Senate as well as the provisions relating to
provincial competence as well as framework legislation.

SENCOP AND INTERGOVERNMENTAL RELATIONS

According to Option 2, SENCOP plays a role in the legislative process but a primary function is to
facilitate cooperative governance by facilitating cooperation, coordination and consultation in
executive matters among all levels of government and among government on the same level.  This
could include monitoring the operation of intergovernmental a[ executive actions and relations,
facilitating the development of policy in matters of manual interests, and mediating in disputes
executive institutions.

Option

INTERGOVERNMENTAL RELATIONS

JJJ. (1) An Act of Parliament shall be introduced in Parliament within six months of the
commencement of this Constitution providing for the establishment of structures,
mechanisms, processes and procedures aimed at establishing and promoting
intergovernmental relations at both the legislative and executive levels of
government and in respect of national, provincial and local Government, including
but not limited to the Intergovernmental Forum and Ministerial Forums, as well as
an Advisory Committee on Intergovernmental Relations and a Commission on
Provincial Government.

(2) The Senate shall within six months of the commencement of this Constitution
establish a Senate Consultative Forum which shall establish mechanisms and
structures to establish and promote liaison with and amongst the provinces.

(3) The Senate shall within one month of its first meeting on a proportional basis elect
the Senators to serve on the Financial and Fiscal Commission as contemplated in
section 175 [of the Refined Working Draft Second Edition].



NATIONAL PARTY (NP)

15 MARCH 1996

AMENDMENT TO THE CONSTITUTION

1. Amendment

53. (1)  No amendment of this Constitution which affects the democratic form of
government, the supremacy of the Constitution, the existence of a justiciable bill of
rights, the existence of three distinct levels of government, and the independence and
review powers of the courts is admissible.
(2)  Subject to subsections (1), (3) and (4), the Constitution may be amended by a Bill
passed by Parliament if it is adopted at a joint sitting of the National Assembly and the
National Council of Provinces by at least two thirds of the total number of members of
the Houses.
(3) (a)  A Bill amending sections 154 to 160 of the Constitution [the legislative and
executive powers of the provinces] must be passed separately by both Houses by at
least two thirds of the total number of members of each House.
(b)  The boundaries and legislative and executive powers of a particular province in
terms of the Constitution may not be amended  without the consent of the provincial
legislature of that province.
(4)  A Bill amending sections 1, 2, 3, 4, 5 and 6, chapter 2 and this subsection must be
passed by Parliament at a joint sitting of the National Assembly and the National
Council of Provinces by at least  seventy-five percent of the total number of members
of both Houses.

2. Review committee

53A.  There must be a committee of Parliament composed of members of every party
in Parliament which must review the Constitution and must report to Parliament
annually on possible amendments to the Constitution.



NATIONAL PARTY

15 March 1996

PROPOSAL FOR INCLUSION OF A NEW SECTION IN CHAPTER 15 : GENERAL
PROVISIONS

RETRO-ACTIVE LAW

204. No organ of state may introduce retro-active tax or regulatory law.



NATIONAL PARTY (NP)

19 MARCH 1996

ELECTORAL SYSTEMS

41 (1)  The National Assembly consists of 400 members elected in accordance with a system
of proportional representation of voters, prescribed by national legislation, which is based on a
common voters roll which is divided into provincial voters rolls, and which complies with the
principles set out in paragraphs (a) and (b).

(a) 200 of the members must be elected from ordered preferential lists of provincial
candidates submitted by political parties, for each province, and each province shall
be represented by the number of members determined by the Electoral
Commission, having regard to available scientifically based data and
representations from interested parties; and

(b) 200 of the members must be elected from either an ordered preferential list of
national candidates submitted by political parties or from the lists referred to in
paragraph (a), in such a manner as to ensure that the membership of the National
Assembly accurately reflects the proportions of the votes recorded for each party in
an election.

(2) National legislation shall provide for the Speaker of the National Assembly, acting on
the advice of and in consultation with each of the political parties represented in the
National Assembly, to allocate geographical areas of responsibility to members of the
National Assembly, who shall be responsible to the residents of that geographical area,
as if that member had been elected to the National Assembly from a  constituency
comprising the geographical area so allocated.  Nothing contained in this section shall
preclude the Speaker of the National Assembly from allocating more than one member
of the National Assembly to any geographical area of responsibility.



NATIONAL PARTY (NP)

20 March 1996

Here follows the National Party submission pertaining to the “Preamble”

PREAMBLE

In humble submission to Almighty God,
We, the people of South Africa, declare that -

WHEREAS we wish to create an order in which all South Africans will be entitled to a
common South African citizenship in a sovereign and democratic constitutional state based on
justice and equality so that everybody shall be able to enjoy and exercise their fundamental
rights

AND WHEREAS we pursue national unity and harmony amidst the recognition of the
diversity of our society and we wish to create an order in which everybody can participate and
in which common values and loyalties can be extended and promoted on the basis of the
freedom and responsibility of every human being.

AND WHEREAS we wish to create an efficient and people friendly system of government and
to build South Africa into a land in which everybody may dwell safely , peacefully and
prosperously;

AND WHEREAS we wish to restructure and advance our society so that poverty can be
eradicated, everybody share equitably in our prosperity and can realise their potential through
initiative, diligence and competitiveness;

NOW THEREFORE the following provisions are adopted as the Constitution of the Republic
of South Africa



6 March 1996

NATIONAL PARTY

Enclosed please find the National Party proposal regarding Commission on Cultural Affairs
and Cultural Councils.

RABIE J A, MP

NP PROPOSAL

The NP Proposal of 10/11/95 must be replaced by the following:

COMMISSION ON CULTURAL AFFAIRS AND CULTURAL
COUNCILS

1. THE COMMISSION ON CULTURAL AFFAIRS (CCA)

1.1 The CCA must promote:

(a) mutual respect for the diversity of cultures in SA

(b) protection for all cultures in SA

(c) conditions for the development of all cultures in SA

(d) interaction between the different cultures in SA

1.2 The CCA

(a) liaise with Cultural Councils for those cultural societies which desire it and
other institutions representing cultural communities for which cultural councils
are not established.

(b) promote, investigate, advise and report on any issue concerning cultural affairs.

(c) monitor the protection of the rights of cultural and other minorities with
reference to international standards prescribed by international conventions in
this regard.

1.3 The CCA has the additional powers and functions prescribed by national legislation.

1.4 The CCA must be composed of at least one member representing each of the official
language groups and so many other members as may be required from time to time to
represent other cultures which do not form part of the main cultural groups in SA.

2. STATUTORY CULTURAL COUNCILS (SCCS)



2.1 SCCs must be provided for at least at the national level for those cultural communities
which desire it.

2.2 The identification of a cultural community shall take place on a non-racial basis.

2.3 A SCC will have the following powers and functions:

2.3.1 Advisory functions

(a) A SCC advise the national and provincial governments on all matters relating
to the cultural interests of the cultural community.

(b) National and provincial legislation affecting the cultural interests of a cultural
group is referred for comments to the SCC before it is accepted in the
Parliament or provincial legislatures.

(c) The SCCs liaise with the CCA and any other institution in executing its
functions.

(d) The SCC represents the cultural interests of its cultural group in national and
international for a cultural nature.

2.3.2 Decision Making Powers

 A SCC must on its own request be granted the following powers:

(a) A major say in mother tongue education on all levels.

(b) Control over state related language and cultural development.

(c) Control over state related aspects of the creative and fine arts.

(d) Control over musea, monuments and other cultural assets which form part of
the heritage of the cultural group.

(e) Participation in state related aspects of the media serving the particular cultural
community.

(f) A vital say in state related aspects of social services to members of the cultural
community.

(g) The power to refer any case to the Constitutional Court or other court.

(h) Other powers which may in future be delegated to a SCC in terms of which
agreement with the government/s is achieved.

2.4 Composition and Structuring



2.4.1 An interim SCC for a cultural community can be composed according to a multi-party
agreement in which parties take part according to their agreed upon share of the
support from such a community.

2.4.2 During its first term the interim SCC

(a) should investigate its future composition and structuring from ground level to
the national level and come to an agreement with the National Government on
these issues.

(b) should investigate its future powers and functions and reach agreement with the
National Government on these issues.

(c) should act as the official representative body of the cultural community in all
issues pertaining to its cultural interests including the powers and functions
referred to in paragraph 2.3.

2.5 Finance

A SCC shall be entitled to

2.5.1 a reasonable share of the national and/or provincial income to pay for its expenditure.

2.5.2 raise certain levies from its members.

2.5.3 receive donations from national and international resources for any project pertaining
to its functions.
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NATIONAL PARTY
25 October 1995

SUBMISSION ON THE SENATE

AND COMPETENCIES OF PROVINCES

1. Purpose of Senate

It is the opinion of the National Party that the new constitutional text should provide for a

second chamber of Parliament, called the Senate.

* The main purpose of a second chamber is to represent particular interests

in society not adequately represented in the popularly elected house. A second

chamber to represent the constitutionally entrenched, but still fledgling, South African

provinces in  decision-making at national level is strongly called for, both for symbolic

reasons and for the real influence it can exercise in the governing process. This is

particularly important in view of the powers of the national Parliament to legislate on

matters affecting the provinces, for example in the case of provincial finances and in

those cases where national legislation overrides provincial legislation.

* A second chamber can, by providing a second opportunity to consider

legislation, enhance the quality of Parliamentary decision-making and serve as an

effective control mechanism in a democratic society. In this regard, a second chamber is

often referred to as a house of revision, that promotes through consideration of matters

before Parliament, strengthens control over the executive and alleviates Parliament's

workload in the process. A second chamber can serve a purpose in this regard in South

Africa. It should be considered to include in the Constitution an express reference to

the purpose for which a second chamber is established.

2. Composition

2.1 The Senate should be composed of an equal number of members from each

province. By this arrangement, the equal status formally enjoyed by the provinces is

recognized and the purpose of the Senate to represent the provinces at national level is

confirmed. The present number of ten Senators per province should be retained. The
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size of the country and of the population warrant a second chamber of at least the

present size. A reduction in the number of Senators would impede the ability of the

Senate to function affectively and, in any case, make it even more difficult for smaller

parties to obtain seats in the Senate.

2.2 If it is accepted that the main purpose of the Senate is to represent the provinces

in national decision-making, Senators should be elected in a way that serves and

promotes that purpose. In this regard, the present method of nomination by the political

parties holding seats in the various provincial legislatures has been criticised for not

providing enough linkage between a province and its Senators. Accordingly, it is

proposed that Senators be elected indirectly by the respective provincial

legislatures on a proportional basis. This will establish a formal constitutional link,

largely absent at present, between Senators and their respective provinces. This also

allows for a direct link between the provincial representatives and the province itself as

well as the provincial legislature.

In addition, the present proportional formula according to which the parties nominate

Senators should be reconsidered as it tends to favour the bigger to the disadvantage of

the smaller parties. Normally, in composing a Parliamentary committee, for example, the

smaller parties are being favoured to some extent. The present formula should be

adapted accordingly and applied in such a way that when the provincial legislatures

elect their Senators, all but the very small parties represented in such a legislature will

be able to nominate at least one Senator.

2.3 The qualifications for Senators should be the same as for members of the

National Assembly, with the addition of the requirement that all Senators must be

ordinarily resident in their respective provinces. This is a necessary concomitant to the

main purpose of the Senate and the attempt to strengthen the ties between Senators

and their provinces.

3. Powers

3.1 Powers should be assigned to the Senate in accordance with its purpose (i) to

represent the provinces in national decision-making and (ii) to provide an opportunity for

reconsideration during the legislative process in Parliament. On this basis, the following

existing and additional powers should be assigned to the Senate:
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* As second chamber of the national Parliament, the Senate, like the National

Assembly, shall consider all bills introduced in Parliament.

* With regard to disagreements on ordinary bills, the present arrangement in

terms of which a joint committee is established ti submit proposals to a joint sitting where

the bill must be adopted by a majority of all members of Parliament (section 59 of the

transitional constitution), is unsatisfactory. The purpose of a joint committee always is to

submit proposals that will be acceptable to both houses sitting separately (cf the

conference committees of the United States Congress and the Mediation Committee of

the German Parliament). Our joint committee should fulfil the same function, namely to

submit proposals to the Houses sitting separately and only if agreement is still not

reached, should a joint sitting be held.

* Section 61 of the transitional constitution provides that bills affecting the

boundaries or powers and functions of the provinces, must be adopted by both

Houses sitting separately. Furthermore, such a bill, if it affects a particular province or

provinces only, must also be approved by a majority of the Senators from that province

or provinces. In the absence of agreement between the Houses, no law is made. For the

effective representation of the provinces in matters affecting them, this arrangement

should be retained.

* The present section 60 in terms of which the Senate can only delay and not veto

money bills, emphasises the Senate's subordinate position with regard to this crucial

category of bills. Actually, there is no convincing reason why the same arrangement as

in the case of ordinary bills should not apply here. In other words, if the Senate and the

National Assembly disagrees on a money bill, a joint committee (e.g. the joint standing

finance committee) could be asked to submit proposals to the Houses sitting separately,

and if agreement is still not reached, the bill is disposed of at a joint sitting. The NP

proposes accordingly.

* Other financial bills affecting the provinces should be dealt with as provided

in section 155-157 of the transitional constitution. Such bills should be adopted by both

Houses sitting separately and in the case of disagreement, the normal provisions for

resolving disputes (section 59) shall not apply. This means that no law is made if the

Houses cannot agree.
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* The provision for constitutional amendments (section 62) should also be

retained. In other word, amendments should be adopted by a two-thirds majority at a

joint sitting, but (i) amendments affecting the legislative and executive powers of the

provinces must be adopted by a two-thirds majority in both Houses sitting separately,

and (ii) amendments affecting a particular province or provinces should only be adopted

with the consent of the affected province or provinces.

* It could further emphasise the function of the Senate as the representative of the

provinces, if it is required that any bill directly affecting the provinces or a particular

province shall be introduced in the Senate first. For such bills, Senate committees

could be required to hold public hearings where the provinces could state their views.

* The Senate's role as the legislative body that has the "advise and consent"

function, ie to assent to, or make recommendations for, certain top executive and

judicial appointments, should be extended. The Senate is already involved in

nominations for justices, the Public Protector, and the Auditor-General and the

establishment of a Pan African Language Board. In addition, the Senate should also be

involved in the appointment of constitutional bodies such as the Human Rights

Commission, the Commission on Gender Equality, the Commission on Provincial

Government, the Financial and Fiscal Commission, the Public Service Commission and

the Independent Electoral Commission. The Senate should also have the function to

assent to appointments to bodies such as the Land Claims Court.

* The Senate should be represented in the Commission on Provincial

Government and the Financial and Fiscal Commission.

* The Senate's role as watchdog over the constitutionality of bills (section 98(9))

should be confirmed.

4. Competencies of provinces

The distribution of powers between levels of government entails some of the most

crucial issues to be resolved in the constitution-making process. Not only the status,

powers and functions of both the provinces and the national government are involved;

the relationship between these levels of government and, eventually, the form of the
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future South African state itself, is at stake. For this reason, the National Party wishes to

make a responsible, fair and constructive contribution to the deliberations on this aspect

of the constitution in the best interests of the whole country and all its regions and

people.

The Constitutional Principles call for extensive arrangements covering in detail all

aspects of the relationship between the different levels of government, but they also

presuppose a strong, viable and entrenched provincial system as an integral part of a

strong and democratic dispensation. (Constitutional Principles XVIII, XIX, XX, XXI, XXII

and XXIII). It is accordingly necessary to protect and strengthen the autonomy and

position of the provinces. Due to the complex and dynamic nature of modern

government and of the relationships between different levels of government, the formal

distribution of powers often do not fully and accurately reflect the true relationship

between those levels and that we should allow for continuous growth and development

in this respect. For the same reason, we should not focus too narrowly on a particular

theoretical model, but should work towards the development of a system unique to our

own circumstances and needs.

The NP accordingly submits the following proposals:

* We believe in strong and viable provincial government for South Africa based on

federal principles and our proposals are directed at protecting and strengthening the

position and autonomy of the provinces.

* In South African circumstances, the powers of the provinces should be listed as

at present in a Schedule to the constitution and residual powers should vest in the

national government. In addition, the following should be provided for:

  • In terms of the criteria for the allocation of functions to the provinces set out in

Constitutional Principle XXI, we propose that Agency and Delegated Functions,

Forestry, Land Affairs, Publication control, Public Works and Water Affairs

be added to the present list. However, we believe that a proper allocation can

be accomplished only if all relevant information is available. We propose,

therefore, that accurate information should be obtained from the state

administration on the progress made with the implementation of the present list of

provincial functions before a list of provincial functions is finalised.
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 • Due to the complexities of modern government, a strict separation between the

levels of government is impossible and undesirable. Therefore, we propose that

Parliament should have concurrent powers with the provinces over its list of

functions.

 • Provincial laws in respect of these matters should, however, prevail over national

laws except insofar as national laws comply with certain prescribed criteria.

These overrides should be restricted inter alia by narrower definition, the

principle of subsidiarity and the Constitutional Principle that the national level

may not encroach on the geographical, functional and institutional integrity of the

provinces. A provision in this regard could read as follows:

"(1) A law passed by a provincial legislature in terms of this Constitution shall prevail over

and Act of Parliament which deals with a matter allocated to the provinces, except insofar as -

(a) the Act of Parliament deals with a matter than cannot be regulated effectively by

provincial legislation;

(b) the Act of Parliament deals with a matter that, to be performed effectively, requires

to be regulated or co-ordinated by uniform norms or standards for the management or

administration of that matter that apply generally throughout the Republic;

(c) the Act of Parliament is necessary to et minimum standards not provided by

provincial legislation for the rendering of public services;

(d) the Act of Parliament is necessary for the maintenance of national economic

boundaries, the promotion of the environment across provincial boundaries, the

promotion of inter-provincial commerce, the protection of the common market in

respect of the mobility of goods, services, capital or labour, or the maintenance of

national security; or

(e) the provincial law materially prejudices the economic, health or security interests

of another province or republic.

(2) An Act of Parliament shall prevail over a provincial law as provided for in subsection

(1) only if it applies uniformly in all parts of the Republic.

(3) An Act of Parliament and a provincial law shall be construed as being consistent with

each other, unless, and openly to the extent that, they are, expressly or by necessary

implication, inconsistent with each other.

(4) An Act of Parliament and a provincial law shall prevail over a provincial law only if a

dispute in this regard cannot be resolved by the Constitutional Court on a construction of the

Constitution.

(5) In exercising its powers in terms of this or any other section of the Constitution,

Parliament shall not encroach or cause, enable or allow any encroachment on the

geographical, functional or institutional integrity of any province.

(6) This section shall be construed in terms of the principle that a power shall be

allocated to the level of government at which it can be exercised most effectively."
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* The principle of subsidiarity in terms of which functions should be allocated to

the lowest level of government where it can be exercised and performed effectively,

should apply to the allocation of functions and the application of the overrides - see

subclause (6) of the above draft clause.

* A second list of matters should be identified over which Parliament may only

adopt framework legislation, containing mere general principles and/or guidelines,

norms and standards, in order to allow the provinces to make detail legislation on those

matters not subject to any other overriding powers of the national level. The national

government should not be able to prescribe detail on these matters on the grounds, for

instance, of effectiveness, maintenance of economic unity, promotion of interprovincial

commerce, etc. This will allow the provinces the opportunity to provide detail peculiar to

their different circumstances and needs, thus giving expression to provincial diversity,

without sacrificing national control over norms, standards, etc. We believe there are a

number of matters even now in the list of provincial functions, as well as other matters

presently under exclusive national jurisdiction, which the national government need not

deal with in detail. Those matters may, therefore, extend to both the residual and

concurrent powers. Moreover, some matters in the existing list of provincial functions do

not readily present themselves as matters over which national legislation will ever be

required for the sake of, for example, the maintenance of economic unity, the protection

of the common market, the security of the country or the implementation of national

economic policies. They may, however, require uniform norms, and standards. Such

matters should then rather form part of a separate list not subject to the whole range

of "overrides". We further propose that in order not to impede or even prevent the

freedom of the provinces to act, they should be able to proceed in respect of these

matters in the absence of national framework legislation. Of course, as soon as such

framework legislation is promulgated, their own arrangements will be subject to the

principles or guidelines enunciated in such framework legislation. A further submission

on matters to be included in such a list again depends on expert advice, inter alia from

the state administration, on which matters qualify for such a list. The following draft

provision on framework legislation is submitted for consideration:

"(1) Subject to subsection (2), a provincial legislature shall be competent to make

laws for the province with regard to all matters which fall within the functional areas

specified in Schedule Y.

(2) The national Parliament shall be competent tot enact only framework
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legislation which sets out principles and/or guidelines, and which shall be generally

applicable in all the provinces, with regard to the matters which fall within the

functional areas specified in Schedule Y."

* Regional differences are part of the South African reality and the principle of

asymmetry in terms of which differences may exist among the provinces in respect of

their structures, powers and functions, should be allowed to develop. Asymmetry can be

promoted as follow:

 • Provinces must be able to adopt their own constitutions.

 • Provinces must be able to take up functions according to their different needs

and capabilities. In this regard, the transfer of functions to the provinces should

be the responsibility of an independent body and not the executive.

 • Provision should be made for the performance of functions on an agency or

delegated basis in order to allow provinces to request other governments to

perform particular functions on their behalf.

 • Asymmetry will finally be furthered by the concept of framework legislation which

will enable provinces to make detailed legislation on those matters peculiar to

their own circumstances and needs.

5. Intergovernmental Relations

In any modern state in which powers and functions are distributed constitutionally

among different levels of government, formal and informal structures, mechanisms and

procedures regarding intergovernmental relations are imperative. Various Constitutional

Principles also envisage extensive provision in this regard. However, the objective of

mechanisms for intergovernmental relations should never be to subject the provinces to

national control, supervision or domination. Unless the different levels of government

always liaise and co-operate on the basis of equality, and respect each other's

constitutional status and domain, the practice of intergovernmental relations will be in

conflict with the constitutional entrenchment of different levels of government and their

status and powers, and the idea of constructive intergovernmental relations will be lost.

This basic point of departure should be followed throughout.

The transitional constitution make limited provision for intergovernmental relations.

Various informal mechanisms for intergovernmental relations have nevertheless been

established. Accordingly, it is proposed, firstly, that the necessity for structures,

mechanisms and procedures for intergovernmental relations which, at the same time,
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respect the constitutional status and domain of each level of government, be

acknowledged in the constitution. The constitution should only lay down the principle

that intergovernmental relations must be provided for in parliamentary legislation and

should not provide all detail itself.

Secondly, consideration should be given to the inclusion in such legislation of the

structures and mechanisms such as those already established informally, such as

* the Intergovernmental Forum, jointly chaired by the Ministers of Provincial

Affairs and Constitutional Development and of Public Service and Administration, and

attended by the Premiers of all nine provinces

* the Technical Committee on the Intergovernmental Forum, which is

responsible for its preparatory work

* Ministerial Forums established ad hoc on a line-function basis between

ministers at national level and members of provincial executive councils

* Technical Committees consisting of officials which assist the Ministerial Forums

* a Senate Secretariat which promotes communication between the Senate and

the provinces.

The following additional mechanisms could be considered:

* A single structure for the co-ordination of intergovernmental relations, called the

Advisory Committee on Intergovernmental Relations, and consisting of

representatives of the national government, the provinces and other bodies concerned,

such as the Commission on Provincial Government, could be established.

* Provision should be made for the representation of the Senate on certain bodies

such as the Financial and Fiscal Commission and the Commission on Provincial

Government.

* Senate liaison with the provinces, inter alia through the Senate Secretariat,

should be extended.

* Express scope for further formal and informal developments could be built into

the legislation. The legislation should, in other words, provide for a compulsory minimum

of mechanisms, with room for additional optional structures and procedures.

6. Finances
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The National Party proposes that a revenue-sharing model be followed to empower

provinces financially. The National Party accordingly proposes that direct personal and

corporate taxes, VAT or other sales tax, fuel levies, customs and excise, estate duties

should be collected nationally and deposited in the National Revenue Fund for revenue

sharing purposes.

The servicing of national debt should have first claim on these incomes. The balance

should then be shared between  the national government and the provinces on the

basis of formulae recommended by the Financial and Fiscal Commission (section

155(4)), but subject to the condition that the fiscal competencies of and taxes raised but

the provinces, in view of the limited extent of the sources of revenue in this regard, shall

not be taken into account to determine the share of each province. It should also not be

possible for the national government to use these financial relations as a political

weapon and to withhold a province's share for any other reason than financial

maladministration. A provision to this affect should be included in the constitution.

Provinces (see Constitutional Principle XXV) should have exclusive competence over

stamp duties, transfer duties, vehicle licences, toll taxes and taxes, levies and duties

imposed on casino's gambling, wagering, betting and lottery tickets. It should be

possible to add to the list on the recommendation of the Financial and Fiscal

Commission. Provinces should also be able to impose user charges and should be

competent to impose levies on taxes raised nationally (section 156(1)).



NP - PROSECUTING AUTHORITY 1

(1) The authority to institute criminal prosecutions on behalf of the state is vested in the
Attorneys-General who are independent and impartial and shall function with fear,
favour or prejudice.

2. An Attorney-General shall be appointed for every province of the Republic and he or
she shall be responsible for the institution of prosecutions in the area of that province.

(3) A Director of Public Prosecutions shall be appointed for the Republic.

(4) The Director of Public Prosecution shall be responsible for the overall administration,
funding and co-ordination of the prosecutorial authorities in the Republic.

(5) The President must appoint the Attorneys-General and the Director of Public
Prosecutions on the advice of the Judicial Service Commission.

(6) A person may only be appointed as an Attorney-General if he or she is qualified to
be admitted as an advocate and has for a cumulative period of at least 10 years
practised as a state prosecutor.

(7) A person may only be appointed director of Public Prosecutions if he or she has
served as an Attorney-General for at least 5 years.

(8) An Attorney-General or the Director of Public Prosecution must be a man or a
woman who is a citizen, is a fit and proper person to hold that office, and who does not
hold office in any political party or organisation.

(9) An Attorney-General or the Director of Public Prosecutions may be dismissed only
by resolution of Parliament with a two-thirds majority on recommendation by the Judicial
Service Commission based on a finding of incapacity, incompetence or misconduct of
any of the offices concerned.

(10) No person or organ shall interfere in the performance of their functions by the
Attorneys-General or the Director of Public Prosecutions.

(11) All organs of state shall provide the Attorneys-General and the Director of Public
Prosecutions with all the assistance and protection necessary for the effective
performance of their functions.

(12) The Attorneys-General and the Director of Public Prosecutions shall be
accountable to Parliament for the performance of their functions.

(13) The Minister acting in consultation with the Director of Public Prosecutions and the
Attorneys-General may lay down policy guidelines for the performance of public
prosecutions. Such guidelines shall be published in the national Government Gazette
after adoption by Parliament.
NP - APPOINTMENT OF ATTORNEYS-GENERAL

(1) The authority to institute criminal prosecutions on behalf of the state is vested in the



Attorneys-General who are independent and impartial and must function without fear,
favour or prejudice.

2. An Attorney-General must be appointed for every province of the Republic and is
responsible for the institution of prosecutions in that province.

(3) A Director of Public Prosecutions must be appointed for the Republic.

(4) The Director of Public Prosecution must be responsible for the overall administration,
funding and co-ordination of the prosecutorial authorities in the Republic.

(5) The President must appoint the Attorneys-General and the Director of Public
Prosecutions on the advice of the Judicial Service Commission.

(6) A person appointed as an Attorney-General must be qualified to be admitted as an
advocate and must have practised as a state prosecutor for at least ten years.

(7) A person appointed as Director of Public Prosecutions must have served as an
Attorney-General for at least 5 years.

(8) An Attorney-General or the Director of Public Prosecution must be a woman or a
man who is a citizen, is a fit and proper person to hold that office, and who does not
hold office in any political party or organisation.

(9) An Attorney-General or the director of Public Prosecutions may be removed from
office only if -

(a) the Judicial Service Commission finds that the Attorney-General or the
Director of Public Prosecution suffers from an incapacity, is incompetent,
or is guilty of misconduct; and

(b) if Parliament passes a resolution with a two-thirds majority removing the
Attorney-General or Director of Public Prosecutions from office.

(10) No person or organ or state may interfere in the performance of the functions of the
Attorneys-General or the Director of Public Prosecutions.

(11) All organs of state must provide the Attorneys-General and the Director of Public
Prosecutions with the assistance and protection necessary for the effective performance
of their functions.

(12) The Attorneys-General and the Director of Public Prosecutions are accountable to
Parliament for the performance of their functions.

(13) The Cabinet Member responsible for the administration of justice acting in
consultation with the Director of Public Prosecutions and the Attorneys-General may lay
down policy guidelines for the performance of public prosecutions. The guidelines must
be published in the national Government Gazette after adoption by Parliament.



1 April 1996 (Typed by L Meter, secur1.np)

NATIONAL PARTY OF SOUTH AFRICA

CHAPTER 13

SECURITY SERVICES

GOVERNING PRINCIPLES

174. The following principles govern the national security in the Republic:

(a) National security must reflect the resolve of all South Africans, as
individuals and as a nation, to have equal rights [live as equals].

Establishment, structuring and conduct of security services

175. (8) The security services must act impartially.

Defence civilian secretariat

Section 179 can be deleted in total as it is implied in section 175 (4) and because
the Constitution should not reflect the structure of a department -  that can be
done in detail in national legislation.

(Submission by Minister Modise).



POLICE

Police civilian secretariat

Section 183 can be deleted in toto.  If it is retained, it should be amended as follows:

183. A civilian secretariat for the police service must be established by national
legislation to function under the direction of the Cabinet member responsible for
policing, and to exercise any powers and perform any functions entrusted to it by
that Cabinet member in terms of [, or by] the legislation.

Powers of provinces

The present draft does not satisfy the requirements of constitutional Principle
XVIII(2).  The N.P. proposes the following amendments:

Police service

180(2) National legislation must establish the powers and functions of the police service
and must enable the police service to discharge its responsibilities
effectively , taking into account the requirements of the provinces.

(This amendment was originally proposed by the DP.)



Political responsibility and accountability

181 (1) A member of Cabinet must be responsible for policing.

(2) In each province a member of the Executive Council must be responsible
for policing.

(3) The relevant member of Cabinet must develop national policing policy in
consultation with the relevant members of the Executive Councils.

[(2]) (4) A multi-party committee of Parliament must have oversight..........

Control of police service

The N.P. supports the proposed D.P. amendments to sections 182(3), 182(4)
and 182(5).



3 April 1996 (Typed by L Meter, secur2.np)

NATIONAL PARTY OF SOUTH AFRICA

CHAPTER 13

SECURITY SERVICES

GOVERNING PRINCIPLES

174. The following principles govern the national security in the Republic:

(a) National security must reflect the resolve of all South Africans, as
individuals and as a nation, to have equal rights [live as equals],...

Defence civilian secretariat

Section 179 can be deleted in toto as it is implied in section 175 (4) and because
the Constitution should not reflect the structure of a department -  that can be
done in detail in national legislation.

(The National Party supports the submission by Minister Modise).



POLICE

Police civilian secretariat

Section 183 can be deleted in toto for the reason mentioned above.  If it is retained, it
should be amended as follows:

183. A civilian secretariat for the police service must be established by national
legislation to function under the direction of the Cabinet member responsible for
policing, and to exercise any powers and perform any functions entrusted to it by
that Cabinet member in terms of [, or by] the legislation.

Powers of provinces

The present draft does not satisfy the requirements of constitutional Principle
XVIII(2).  The N.P. proposes the following amendments:

Police service

180(2) National legislation must establish the powers and functions of the police service
and must enable the police service to discharge its responsibilities
effectively , taking into account the requirements of the provinces.

(This amendment was originally proposed by the DP.)

Political responsibility and accountability

181 (1) A member of Cabinet must be responsible for policing.

(2) In each province a member of the Executive Council must be responsible
for policing.

(3) The relevant member of Cabinet must develop national policing policy in
consultation with the relevant members of the Executive Councils.

[(2]) (4) A multi-party committee of Parliament must have oversight..........

Control of police service

The N.P. supports the proposed D.P. amendments to sections 182(3), 182(4)
and 182(5).



NP PROPOSAL - SENATE / COUNCIL OF PROVINCES - 8/11/95

Parliament and national legislative authority
Option

AAA (1) Parliament shall consist of the National Assembly and the Senate and shall
subject to this Constitution be national legislative authority of the Republic.

(2) Parliament shall have the power to make laws for the Republic in accordance
with this Constitution.

Composition of the Senate

BBB (1) Every province shall subject to subsection (2) elect 10 persons who shall be
members of the Senate.

(2) The persons referred to in subsection (1) shall be indirectly elected by their
respective provincial legislatures on a proportional basis in accordance with the
provisions of Schedule ...

(3) The persons elected by the provinces to be Senators shall ordinarily be
resident in their designating province.

POWERS AND FUNCTIONS

Purpose of Senate
Option

DDD (1) The Senate shall consider all Bills introduced in Parliament.

(2) A Bill passed by the National Assembly but rejected by the Senate shall be
referred to a joint committee consisting of members of both Houses and of all the
parties represented in Parliament and willing to participate in the joint committee,
to consider and report on any proposed amendments to the Bill, whereafter the
Bill shall be referred to the two Houses, which at separate sittings may pass the
Bill with or without amendment: provided that where one House passes the Bill
as amended and the other House rejects that amended Bill, that amended Bill
shall be referred to a joint sitting of both Houses at which it may be passed by a
majority of the total number of both houses; provided that a Bill referred to a joint
sitting of both Houses which has been rejected may be introduced only twelve
months after the date of such rejection.

(3) Bills appropriating revenue or moneys or imposing taxation other than Bills
pertaining to matters contemplated in sections ... [dealing with the finances of
provinces etc.] shall be considered by the Senate within thirty days after having
been passed by the National Assembly.

(4) Bills affecting the boundaries or the exercise or performance of the powers



and functions of the provinces shall be deemed not to be passed by Parliament
unless passed separately by both Houses and, in the case of a Bill, other than a
Bill referred to in subsection (5), affecting the boundaries or the exercise or
performance of the powers or functions of a particular province or provinces only,
unless also approved by a majority of the Senators of the province or provinces
in question in the Senate.

(5) Subject to subsection (6), a Bill amending this Constitution shall, for its
passing by parliament, be required to be adopted at a joint sitting of the National
Assembly and the Senate by a majority of at least twothirds of the total number of
members of both Houses.

(6) No amendment of section ... [of the Constitution dealing with concurrent
legislative competences or the provincial executive competences] shall be of any
force and effect unless passed separately by both Houses by a majority if at least
twothirds of all the members in each House: provided that the boundaries and
legislative and executive competences of a province shall not be amended with
the consent of a relevant provincial legislature.

(7) All Bills contemplated in subsections (4) and (6) shall first be introduced in the
Senate.

(8) The Senate shall subject to this Constitution assent to or if provided for
otherwise in this Constitution be involved in the nomination or appointment, as
the case may be, of ambassadors, high commissioners or other heads of
mission, judges of the Constitutional Court, the Supreme Court of Appeal, the
High Court and the Land Claims Court and any other judicial body other than
courts referred to in section 86(e) [of the Refined Working Draft Second Edition],
the Public Protector, the Auditor-General and members of any commission or
other similar bodies established under this Constitution.

(9) No international agreement shall be deemed to have been ratified or acceded
to unless the Senate has also by resolution agreed to such ratification or
accession.

(10) The Senate may notwithstanding the provisions of subsections (2), (3), (4) or
(5) or any other provision of this Constitution at any time refer a Bill to the
Constitutional or any other competent court of law, as the case may be, to
determine the constitutionality of that Bill.

Qualification for membership of Senate
Option

EEE And person who is eligible for membership of the National Assembly as
contemplated in section 42 [of the Refined working draft second edition] is subject
to section BBB(3) [see above] eligible for membership of the Senate.



Oath or affirmation by senators

FFF Every member of the Senate shall before taking up his or her seat in the Senate
swear an oath or make a solemn affirmation to be faithful to the Republic and this
Constitution, as prescribed in Schedule 2.

Sittings / meetings
Option

GGG (1) The President of the Senate, or in the event of his or incapacity or
unavailability, the Deputy President of the Senate, shall after consultation with
the Speaker and the chief whips of all political parties represented in the Senate
and in accordance with the rules and orders of the Senate determine the time
and duration of sittings of the Senate: provided that when a majority of Senators
representing at least two provinces or one fifth of Senators representing at least
five provinces so request, the President or his or her deputy, as the case may be,
shall forthwith convene a sitting of the Senate.

(2) The State President may request the President of the Senate to summon
members of the Senate for an extraordinary sitting in accordance with it s rules
and orders to conduct urgent business.

(3) The seat of the Senate is ...: provided that the President of the Senate may in
consultation with the Speaker in the interests of security or because of
extraordinary circumstances by proclamation in the Gazette and in accordance
with the rules and orders of the Senate determine another location as the
Senate's temporary seat.

President and deputy president of Senate
Option

The NP proposes the retention of section 49 of the interim Constitution amended to
reflect consequential changes.

Quorum in Senate
Option

The NP proposes the retention of section 54 of the interim Constitution.

Rights of national & provincial office bearers of executive authorities in Senate
Option

JJJ (1) The State President, the Deputy State Presidents, Ministers, Deputy



Ministers, Premiers of provinces and members of executive councils of provinces
are entitled to sit in the Senate.

(2) The State President, the Deputy State Presidents, Ministers and Deputy
Ministers may speak in the Senate.

(3) Premiers of Provinces may speak in the Senate when business is conducted
concerning the affairs of that particular Province.

(4) Members of executive councils of Provinces may speak in the Senate with the
permission of the President of the Senate or in his or her absence, the
permission of the Deputy President of the Senate.

(5) No person who is not a Senator may vote in the Senate.

Rules and orders
Option

The NP favours the retention of section 58 of the interim Constitution amended to reflect
consequential changes.

SENCOP & the legislative process

Option 1
SENCOP functions as a second house of the national legislature. All Bills, except
money Bills, must be discussed and passed by it. It may have a special role with respect
to legislation affecting provinces and their functional areas.

Option 2
SENCOP may comment on all Bills, may submit to the National Assembly, and, with
respect to Bills concerning the functional areas of the Provinces, may, in addition,
propose amendments to or the withdrawal of a Bill, and the National Assembly does not
agree, the Assembly must refer the Bill to a mediation body. A decision by the mediation
body to adopt a Bill is equivalent to adoption by the National Assembly with a twothirds
majority.

Option
See Np proposals above on the powers of the Senate as well as the provisions
relating to provincial competences as well as framework legislation.



Intergovernmental relations
Option

JJJ (1) An Act of Parliament shall be introduced in Parliament within six months of
the commencement of this Constitution providing for the establishment of
structures, mechanisms, processes and procedures aimed at establishing and
promoting intergovernmental relations at both the legislative and executive levels
of government and in respect of national, provincial and local government,
including but not limited to the Intergovernmental Forum and Ministerial Forums,
as well as an Advisory Committee on Intergovernmental Relations and a
Commission on Provincial Government.

(2) The Senate shall within six months of the Commencement of this Constitution
establish a Senate Consultative Forum which shall establish mechanisms and
structures to establish and promote liaison with and amongst the provinces.

(3) The Senate shall within one month of its first meeting on a proportional basis
elect the Senators to serve on the Financial and Fiscal Commission as
contemplated in section 175 [of the Refined working draft second edition].
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