6 February 1996
PROPERTY RIGHTS IN THE CONSTITUTION
I hereby request a meeting regarding the property rights on fixed property, as defined in the
above working draft of the Constitution to be retained in the New Constitution.
With other words; Property Rights on land (fixed property) must be included in the New
Constitution.
C J GROBBLER

I object against the exclusion of property clause in the final Constitution.
I also object to the planned separation of the mineral rights.
W H MARX
Received on 12 February 1996

8 February 1996
POSSESSION OF PROPERTY AND THE PROTECTION OF PROPERTY RIGHTS
I would like to express myself very strongly against the so called "No Property Clause."
The uncertainty that such a situation can cause in our country is negative social and economic
results.
The optimal use of land will in future be more important and the misuse of land will needs urgent
attention.
G F VAN RENSBURG
Die Wilgers

4 February 1996
PROPERTY RIGHTS IN FINAL CONSTITUTION
With this letter I wish to advise that I am in favour of Option 3 as prescribed in the publication
"Constitutional Talk”. According to that the right to obtain, to retain and freely sell property is
guaranteed.

A M PELSER

28 January 1996
I hereby protest against the exclusion of the property clause in the permanent Constitution. It
is a violation of human rights in the worst form.
Property rights is one of the most basic rights considered, and it is of utmost importance that
the owners or potential owners have their rights protected in this regard in the permanent
Constitution.
It is important that attention be given to this aspect and no head over heels decision should be
taken.
F H BADENHORST

2 February 1996
I hereby support strongly to the objection against the property clause being excluded in the
Constitution.
C J FRANKEN

Doug Davey
e-mail: davey@pixie.co.za
INTELLECTUAL RIGHTS
Tue, 06 Feb. 1996
INTELLECTUAL RIGHTS
Everyone has the right to the protection of the moral and interests resulting from any
scientific, literary or artistic production of which they are the creators.
Everyone has the right to the protection of the moral and material interests resulting from any
scientific, literary or artistic production of which they are the creators.

12 February 1996
ARTICLE 10, 11 AND 24 OF THE CONSTITUTION
Hereby my opinion regarding the above.
It is my right to decide on my constitutional rights. I object to Article 10, 11 and 24 of the
Constitution.
The following is with regard to the exclusion of Article 10:
FIREARM POSSESSION
Article 10 (the right to life) should be defined to give more space to the lawful death
punishment. It allows for self defence of any person against violence, lawful arresting and
avoiding an escape of a person. The Constitution must acknowledged the right to own a
firearm and must limit the powers Government to disarming lawful citizens.
MARENZA GRANDIA

ANWWARUL ISLAM
Johannesburg
1 February 1996
BILL OF RIGHTS - PROPERTY CLAUSE OPTION 2 AND 3
Kindly exempt our mosque as well as all other mosques from the above clauses, as according
to “ISLAMIC LAW” a mosque is sacred, it and the ground on which it stands, can never be
sold, demolished or expropriated. We hope you will give this matter your urgent attention.
SALEY M M
Trustee
[Editor’s note: Article “Chapter 2 - Bill of Rights” on page 7 of Constitutional Talk was
unable to be scanned.]

96/02/06
With several comments to make, I will try to be clear and succinct.
1.

FOUNDING PROVISIONS --- an omitted area ----

A.

We need a DEFINITION of what constitutes an adult.

ADULTHOOD

Ai.

At what age does one become an adult?

Aii.

How does one DETERMINE who is an adult if the person cannot tell his age?

(Please do not say "bone age” - bone ages can be 6 months out in either direction. Under the
previous regime, a SINGLE radiologist could decide ALONE whether a person was 16 years
old or not.
If he was deemed to be 19 years old by the above criterion, he could hang. Just because the
death penalty has been abolished NOW, this does not necessarily mean that it will STAY
abolished)
Bi.

What sort of person is NOT considered an adult?

Bii.
At the moment, persons certified insane lose their adult status, and along with it, their
rights to self-determination. e.g. refusing permission for surgery.
Biii.

Do mentally retarded persons qualify as adults -and if so, at what level of retardation?

(Having watched a 5-year-old mentally retarded child, with an official IQ of 23, effortlessly
manipulate 3 professionals, finishing off with -"where are my tackies?" I admit I have no
definite suggestions to offer.)
These questions have practical implications. Any fully registered doctor can sign consent for
essential procedures for an ADULT in an emergency, but only the MEDICAL
SUPERINTENDENT can sign for a legal minor.
PLEASE publicise the decisions WIDELY, so we can implement them correctly.
2.

BILL OF RIGHTS --- The right to life

10

In my opinion, any person who has been proved, in a court of law, to have killed more than
one person, on several separate occasions, (especially if robbery is the motive) HAS
FORFEITED his/her own right to life by him/her OWN ACTIONS.
3.

Economic Activity

21

Option 3 sounds excellent - but the person/s concerned should expect to have to PAY FOR
THEIR OWN TRAINING.
It will be a very long time before the state can afford to offer free education up to and
including tertiary level.
4.

Labour Relations ---- omission --- 22

(2 d) Workers should ALSO have the right NOT to belong to trade unions, without being
harassed or pressured by their peers.
5.

Property

Without guaranteed security of tenure of property, it will be very difficult to attract overseas
investment.
I suggest that every person should be entitled to own ONE "PRIME" property that the state
CANNOT take from him under any ordinary circumstances. This single piece of property
could be traded in the ordinary manner.
(Extraordinary circumstances might arise, for instance, when building a dam to supply water
to a whole community.)
A person who owns more than one piece of property could choose which of these is to be
regarded as the "PRIME" OR INALIENABLE property.
Persons who hold more than one piece of property might be subject to either extra taxes, or
"redistribution" of the land.
If property is to be expropriated "in the public interest," it had better BE IN THE PUBLIC
INTEREST, and not some state official enriching himself or his mates!
6.
Academic Freedom 29
Academic freedom is essential for scientific and industrial progress. Frightened people do not
achieve at their full potential.
Trying to force peoples' minds into a mould is a futile exercise in both the long and short
terms.
NB. LIMITING ACADEMIC FREEDOM IS A SURE SIGN OF TYRANNY
Have you noticed that ANY system which needs force to sustain it will, sooner or later,
collapse? Just like the Berlin Wall.

Give all duly registered institutions of higher learning full academic freedom - EVEN THE
FREEDOM TO LIMIT THEIR OWN THINKING. In the long run, there is nothing to fear,
and a vast amount to be gained by the free cross-pollination and clash of ideas.

Dr. M. Langton
M.S.S.Ch, D.O.H, M.Med(Rad D) (Wits)
B.A. (Unisa)

PRAG (PRAYERS FOR REHABILITATION, ATONEMENT AND GOODWILL)
MEDIUM C
JHB PRISON
MONDEOR
1996-02-05
REPRESENTATION REGARDING CHAPTER 2: CLAUSE 34(3): OMMISSION
1.

We note with satisfaction that in the future South Africans all look forward to fair
trials if accused by the state. We note further the list of things [34(3) (a) - (n)] which,
inter alia, are included in the concept of "fair trial".

2.

It is with some surprise that we note that some very important and fundamental aspects
of a "fair trial" have been ommitted in the draft of the proposed new constitution.

3.

South African substantive law is founded on Roman - Dutch Law, unless legislation
makes specific provision otherwise. The basic rule as far as proving the essential
elements of a crime are contained in this dictum "ei incumbit probatio qui dicit non qui
negat" i.e. proof encumbers him who asserts, not he who denies.

4.

When this is coupled with the presumption of innocence the onus of proof in a criminal
trial is always on the state and not on the accused. It is therefore a fact that the state
must prove that the act took place, the causal nexus, the unlawfulness of the act,
criminal capacity of an accused and his /her guilty state of mind (mens rea).

5.

It is further true that the state must prove all elements of the case against the accused
beyond reasonable doubt.

6.

To us it seems extremely strange that the state is not prepared to admit these facts
specifically in our constitution.

7.

It is therefore our humble request that clause 34(3) be extended to include all of the
above (Article 34(3) (f) has one of these i.e. "to be presumed innocent").

We would suggest that article 34(3) (f) be split and the following added:
" (f)

to be presumed innocent and to have the state prove all elements of its case beyond
reasonable doubt

(g) to remain silent and not to testify during the proceedings"
Obviously then 34(3) (g) as it presently stands would then become (h), etc. i.e.

"(h) to adduce and challenge evidence"
8.

Thanking you in anticipation of your favourable consideration of this request.

M Bellingan
B P Masilela
M N Mbatha
P F Van Vuren
S Bholo
P D Bakker
S Papala
R Nicholl

10 February 1996
RE: DRAFT CONSTITUTION
Founding Provisions. It is noted with dismay that no reference is or recognition given to the
Almighty God. Such a reference does not impinge upon any particular belief but simply and wisely
recognises the existence of God and His right to order the affairs of man.
The question is simply is our Constitution to reflect the wisdom to recognise God. The rights or
views of men are not greater than that of our God.
General.
The Constitution is to be framed to serve the people of the land, guiding it in its future development
and protecting its people.
Where however the Constitution is used to flout the standards of society treasured by all
reasonsable, law abiding citizens, it becomes a monster which overrides all laws and the right of
people. Examples of this are:
(a)

the right to be set free even though a thief has been apprehended commiting a crime.

(b)

the right to publish pornographic material or distribute such material and the refusal of a
magistrate to apply existing legislation because of a possible ruling from the Constitution
Court.

Chapter 1.
Languages.
Option no. 1 is not acceptable particularly sub clause 3 in that it requires the Board to promote
languages which are not listed as the official languages of the Republic. It places an obligation on
the Board to promote such additional languages. Is it envisaged that court proceedings must be in
the other languages in due course.
Further if the clause is to be retained why are not languages such as Italian or Chinese not
specifically mentioned as communities speaking such languages in the Republic do exist. The
deletion will not rob the languages listed in sub-sect 3 of any stature and not prevent the community
from fostering the use of the language within the community. Its growth in usage must depend
upon its acceptance by the persons in the wider community.
Option 3 is acceptable as the provisions are confined to the eleven official languages.
Chapter 2.
Equality.

-2The statement contained in 8(1) is all embracing. It is not necessary to state the means by which
equality can be achieved. The omission of such means do not prevent the use thereof by the
Government or other body or person.
Life.
If the death penalty is to be abolished there is not purpose in stating that which every living person
already possesses i.e. life.
Freedom of Religion.
Any freedom granted to any person or section of the people must not be used to impose their views
on others. There has been much evidence of late of intolerances even violence displayed in the
name of religion. This should not be tolerated.
16.
Sub-section 16 gives the right to any person or organisation to incite violence which is specifically
not favoured in sub-ection 15(2).
Further it removes the right of a local authority to control or restrict a demeonstration. The words
"provided the permission of the appropriate authority is obtained for such demonstration or petition
when such event involves the use of public roads or open spaces.
20.
It is presumed that the Constitution provides for the normal right to restrain a person from leaving
the republic when he/she has committed a crime or not paid tax to the Government.
21.
Options 2 and 3 contain no restrictions or barring of a person who carries on an occupation of a
drug dealer, a thief or a prostitute or a gangster.
22.
If the right to stricke is contained in the Constitution, then similarly the right to lock out must be
included.
24.
Option No. 1 is favoured for the reason that the provisions contained in option 2 and 3 such as date
of dispossession are more correctly to be found in legislation dealing directly with such matters.
Alternatively Option 3 but only sub section 1, 2, 3 should be retained but with no subsection (a)
and (b) as such matters should be reflected in the applicable legislation.

-3Housing.
It is impractical to state that a person must have equitable access to land. How does one guage
"equitable" - the size of my family. Subosection 3 should be deleted.
Sub section 2. The phraze "made after considering the relevant circumstances" is an insult to our
courts. Surely relevant circumstances are taken into account. Relevant circumstances can be
stretched to include irrelevant circumstances.
Housing - adequate housing - embraces all forms of housing from the humble shack to the brick
house..
It is the obligation of housing that must be dealt with only in suction 25.
A. R. COPPIN.
Please forgive the typewriting errors. Thank you.

PRETORIA UNIVERSITY LEGAL ASSOCIATION
4 February 1996
Pretoria University Legal Association has discussed and reached consensus on several issues and,
as an organization, we would like you to consider our propositions. All propositions stem from
conclusions democratically reached through extensive deliberation.
Topics already discussed include the following abortion, pornography and the marijuana question.
We hope to present our conclusions on these topics at a later stage. Our conclusion on "religion
and the law" follows :
Religion and the law should be separate and independent fields The law should strive to be
"objectively fair and just" to all her citizens in the sense that the same rules and rights should be
applicable to every individual. The law should be objective. Religion is a subjective field and a
single religion can be characterized by numerous subjective viewpoints, interpretations and beliefs.
With so many religions and beliefs in South Africa and the subjective variety and minor branches in
these religions it would be inappropriate to adopt a State religion.
The only right which should be adopted is freedom of religion the right to choose. The old
situation of a State religion must in this case, yield to the basic right of choice. The State can no
longer afford to dictate which religion its schools are to adopt. Schools, universities and other
educational institution should be free to choose to practice any religion. Obviously, the practices of
"religions" which are contrary to the law and harmful to individuals will be restricted by existing
laws and the constitution but the basic idea of freedom of religion should not be restricted
Further justification for separating religion and law is that this separation is necessary if valid,
logical laws are to be formulated. Religion cannot be relied on to substantiate arguments in law.
"Religious truths" have been extensively abused in justifying laws and, at times, the old system.
Subjective interpretation of the Bible is no source for law. In formulating laws, secular realities
should be practically analysed. This separation can only lead to the formulation of better, more
relevant and logical laws and, in the end, a valid constitution for all.
CHRISTOPHER WOODROW
Vice Chairperson - P.U.L.A.

ARTHUR ANDERSEN & ASSOCIATES
12 February 1996
COMMENT ON CHAPTER 2: BILL OF RIGHTS: CLAUSE 21 - ECONOMIC
ACTIVITY
We wrote to you on May 19, 1995 on the subject matter of the regulation of the legal
profession, particularly with regard to the fundamental right of freedom of economic activity.
Whilst option 3 under the latest draft of clause 21 goes some way towards meeting the points
made in our previous submission, we think it still fails short. We would like to suggest that
the clause read as follows. Our suggestions are underlined for ease of reference "Everyone has the right to pursue the livelihood of their choice, including the right to choose
freely their occupation or profession, whether such occupation or profession is carried on by
them as individuals or in association or partnership with others of the same or different
occupations or professions, their place of work and their place of training."
We must once again emphasise the need to give effect to the July 1992 report of the
Competition Board, a copy of which we sent you under cover of our last letter.
For ease of reference, we repeat the quotation which we set out in our last letter from this
report "A general ban on association with other professions is not in the public interest... A ban that
is aimed at other specific professions restricts the meaningful utilisation of expertise."
Through multi-disciplinary associations and price competition... advantages can be passed
onto the public. "
"A multi-disciplinary approach can also be to the advantage of the public in other fields, and
particularly the business sector. If, for example, attorneys and accountants could practise
together clients could benefit from the combined expertise of such a firm - without having to
go from one firm to another and having to pay for repeated consultations. "
"To summarise this review, the Board wishes to emphasise once more that it is essential for
the proper application for competition policy in South Africa that more balanced negotiation
between the professions and members of the public should be effected... Only the greater
exposure of professions to market forces can provide a proper balance. "
We trust you will find these submissions helpful in your future deliberation.

P H PRINSLOO

St Paulus Pre-Primary and Primary Schools
11/02/96

CHILDREN'S RIGHTS
Our Standard Five pupils have been engaged in a class project over the past month which has
involved the analysis of the basic rights of the individual and most specifically those pertaining
to children.. As these children are our future adults we felt that it was essential for them to
have some knowledge of the proposed Constitution and to air their views on their own rights.
The main areas under discussion were:

FREE AND COMPULSORY EDUCATION
Many of the participants felt that this should be extended to matric-level and that special
funding should be made available for the less-privileged to pursue their studies. the suggestion
was made that an academic achievement requirement could be used in order to qualify for
bursaries.

THE RIGHT TO LIFE
While many participants were against the legalization as they felt that the right to life is the
most basic right of the child, there were others who felt strongly that this decision should be
made by the individual and that the legalization of abortion would ensure correct medical care.
Is it possible for us to receive any information with regard to this issue?

THE DETENTION OF MINORS
All participants were against the detention of minors. All agreed that if detention was
necessary, however, that detainees should have access to education, rehabilitation and
counselling.

THE RIGHTS OF THE DISABLED
All participants felt that the education of disabled, physically and mentally disadvantaged
children should be funded by the state. They felt strongly that these children should be given
every opportunity to play an active role in society when they reach adulthood and that these
children whose parents are unable to afford special education should not be further
disadvantaged as a result.

MISCELLANEOUS
The majority of participants agreed that children should:
*
*

Be protected against violence and abuse;
Have access to housing, nutrition and healthcare;

*
*
*

Have the right to privacy;
Have the right to voice an opinion;
Be free from any form of discrimination

I have included two letters from the class representatives for your perusal and thank you for
your willingness to consider the above suggestions.
Madeleen Gorst-Allman (Mrs)
Deputy-Principal

-------I have analyzed Children's Rights as set down in the Working Draft of the new Constitution
and I think it has covered many of the problems, but I would like to add some things to it.
I think that all children should have a free education until Standard Eight so that they can have
a bright future and if a child is detained he should have access to education. But I really think
that a child should not be detained but rather put in a rehabilitation center.
I also think that each child should have the right to freedom and the right to privacy. A child
also have the right to Freedom to voice an opinion. All handicapped children also have a right
to education and the government should not stop spending money on handicapped children.
Dwayne Dippenaar
-------Our class has analyzed Children's Rights as set down in the "Working Draft of the new
Constitution".
We would like to congratulate the Constitutional Assembly for their extensive work. It was
also very well set out. During our analysis we did, however come up with a few suggestions.
We feel that although we are against the detention of children as a rule, if a child is detained,
that he/she should have access to good education, and we fully agree that children should not
be detained with adults.
Another suggestion we have is the right to life and more importantly the rights of the unborn
child (i.e. we thus are against the legalization of abortions).
I believe that a national or even better, an international Helpline number, with an easily
remembered worldwide number (e.g. 911) would be helpful. I feel this will have a great affect
in the crime rate, and people will feel safer.
Also we feel that not enough rights were provided for the disabled or handicapped children.
This, I feel should be rectified as different rights are required for them.
Congratulations on what you have accomplished so far.

Renee Hlozek

NATAL PARKS BOARD
Pietermaritzburg
8 February 1996
COMMENT - DRAFT CONSTITUTION
In terms of the invitation to make representation regarding the draft constitution as published,
the Natal Parks Board offers the following comment:Chapter 9 - Provincial and National Legislative and Executive Competencies
The draft constitution makes reference to functional areas defined in Schedule 5 (formerly
contained in Schedule 6 of the Interim Constitution). The contents of Schedule 5, however,
are not spelled out so it is unclear at this stage which functions will be regarded as National
and which as Provincial competencies.
In this regard, we would like to appeal for the Nature Conservation (including protected area
management) function to be confirmed as a provincial competency in the final Constitution.
Nature conservation has been, since the beginning of the Act of Union and indeed before that,
a regional or provincial functon; this Board thoroughly endorses this view and in the view of
the Natal Parks Board, all protected areas are of equal importance and those that are identified
as national parks by the provinces should also be run by the provinces.
It is our Board's view that nature conservation should be a holistic activity and that nature
conservation authorities should be responsible for all nature conservation activities in the
region, be that the running of extremely important parks (which may or may not be national
parks) through to the sustained utilisation of wildlife resources outside of the parks. This is
the current model in KwaZulu-Natal and it is respectfully requested that the Constitution does
not endorse a management structure of any particular item, such as national parks, in the
Constitution.
This is a matter that requires flexibility within the management bodies of South Africa and
should not require entrenching in the Constitution.
The Natal Parks Board believes that the right of every citizen to a healthy environment should
be entrenched in the Constitution as a matter of principle and that the protection of adequate
benchmark or witness sites can be provided as a constitutional principle through the creation
of an adequate series of protected areas, but we implore the Constitutional Assembly not to
entrench any particular management body in the Constitution. We believe that this removes
the right to healthy debate and will not add to the successful management of protected areas in
South Africa.
Chapter 10 - Local Government
We have a concern that, read literally, there is a danger implicit in Chapter 10 of the draft
constitution that areas currently under the jurisdiction of national or regional park and

conservation authorities, may be incorporated into the areas of jurisdiction of one or more
local government authorities.
We believe that this is not the intention of the Constitutional Assembly but must advise you
that, were this to be the case, it would seriously undermine the ability of recognised
conservation authorities effectively to perform their functions (whether as a provincial or
national competency) and could jeopardise the future of all of our protected areas which are
truly assets of the people of South Africa.
In this regard we enclose a copy of a query sent to you by our Legal Officer in November,
together with your response.
N HEMMING
for CHIEF EXECUTIVE

PACSA
Pietermaritzburg Agency for Christina Social Awareness
Pietermaritzburg
6 February 1996
Thank you for your letter of 17 January regarding the working draft of the new constitution.
At a PACSA Council meeting last night, we unanimously agreed that option 2 of paragraph 10
on Life must be scrapped. We are totally opposed to capital punishment and option 2 would
allow the re-introduction of capital punishment.
We enclose a copy of our factsheet on this subject for your interest.
P C KERCHOFF
Co-ordinator
[Editor’s note:

Pacsa Factsheet No.39 dd October 1994 “Away from Capital
Punishment towards Respect for Life” unable to be scanned.]

SA CLOTHING AND TEXTILE WORKERS UNION (A COSATU
AFFILIATE)
MEMORANDUM TO THE CONSTITUTIONAL ASSEMBLY
14 FEBRUARY 1996
We, the workers gathered here today submit to the Constitutional Assembly our demand for a
workers rights clause to be drafted in our country's final constitution.
We submit that the right to form and join a trade union is a fundamental human right. Our
constitution need to protect that right, and ensure that the associated fundamental rights
which give meaning and content thereto, are set out clearly in the constitution.
These rights are
*

the right to strike

*

the right to organise and the collective bargaining rights associated therewith

*

the capacity to freely conclude union security agreements, subject to democratic tests
of representivity.

We reject completely the efforts to include a "right to lockout" in the constitution, and set out
the arguments below.
We propose that the constitution be framed in a manner which allows union security
arrangements, with reasonable protections and limitations as set out in the new Labour
Relations Act. Specifically, this entails closed shop and agency shop agreements being
permitted.
We propose finally that the collective rights to organise be explicitly included in the
constitution.
WHY THE LOCKOUT SHOULD NOT BE IN THE CONSTITUTION
1

The attempt to exclude the right to strike if the lockout is not entrenched in the
constitution goes entirely against international law and precedent, as well as the
platform contained in the RDP. Whereas the right to strike is recognised by the
International Labour Organisation as a fundamental right, the power to lock-out is not.

2.

It is a fundamental misconception that the employers 'right' to lock-out balances
workers right to strike. This view fails to understand the nature of the relationship
between employers and workers. It incorrectly assumes that we are dealing with equal
partners. Workers have only their labour to sell. Employers own and control the
means of production. The right to strike attempts to balance this huge inequality in
power. This is recognised in the RDP, which all parties the GNU claim to support,
which states in section 4.8.4. that "the right to lock out should not be included in the
constitution".

3.

There is no reason why lock-outs need special constitutional protection, and all
references to the lock-out should be excluded from the constitution. The recourse to
lock-outs is dealt with in the Labour Relations Act. The right to lock-out is not a
universally accepted right for the purpose of Constitutional Principle 11 and there is no
constitutional reason for its inclusion in the Bill of Rights. Most constitutions do not
include the right or freedom to lock-out. There can therefore be no trade-off between
the right to strike and the lock-out.

4.

There are attempts in the Constitutional Assembly currently, to insert all sorts of
provisions which would curtail and undermine this fundamental right. These proposals
include:

5.

*

limiting the right to strike to collective bargaining;

*

limiting the right to strike outside the currency of a collective agreement only if
pre-strike conciliation procedures have been exhausted, and the strike is not
solely for political purposes.

The right to strike should specifically include the right to defend and promote social
and economic interests of workers. The report of the Fact Finding and Conciliation
Commission on Freedom of Association concerning the Republic of South Africa
(International Labour Office Geneva, 1992) accepted this principal:
"the Committee considers that trade union organisations ought to have the possibility
of recourse to protest strikes, in particular where aimed at criticising a Government's
economic and social policies" (Report, paragraph 647).
The Commission also accepted this principal as stated in the digest of decisions and
principles of Freedom of Association Committee of the governing body of the ILO
(1985) in paragraph 388:
"the right to strike should not be limited solely to industrial disputes that are likely to
be solved by the signing of a collective agreement; workers and the organisations
should be able to express in a broader context, if necessary, their dissatisfaction as
regards economic and social matters affecting their interests".

6.

This approach is endorsed in Section 4.8.3.2. of the RDP, which calls for the
constitutional right to strike and picket on all social and economic matters.
Furthermore, South Africa has recently ratified Conventions 87 (Convention
concerning Freedom of Association and Protection of the Right to Organise) and 98
(Convention concerning the application of the principles of the right to organise and to
bargain collectively) of the ILO which makes these principles directly applicable to
South Africa.

7.

Workers in South Africa have fought for decades for their fundamental rights to be
enshrined in a democratic dispensation. We will never accept, now that we are on the
verge of finalising a democratic constitution, that minority parties will be allowed to
trample on these rights, to protect the power of those who wish to exploit and abuse

us. This is an issue over which there can be no compromise. If it means taking the
constitution to a referendum, so be it.

NADERETRAC
[NATIONAL DEVELOPMENT & RESTORATION .... *]
7 February 1996
COMPLAINT ABOUT EXCLUDING OF RURAL CONTRIBUTION IN THE NEW
CONSTITUTION:
The Constitutional Assembly directly or indirectly exclude rural interests in the drafting of the
Constitution. The New constitution remained a secret political document with complete
exclusion of rural administration in that there are no meetings which are being held in Rural
traditional centres about the constitution nor even workshops.
All heads of tribal Authorities are without clear information about the Constitution and that
leave rural communities without knowledge of the document. All forms of advertisement are
done in TVs, Telephones, Newspapers and Townhalls workshops. Our tribal Authorities,
Regional Authorities are without information, although they remain as the only source of
information centres for rural communities.
We therefore plead for extention of time to complete the drafting of the constitution to enable
review of the complaint. On the other hand to ensure that all tribal Authorities, are being
supplied with the documents, with all possible means to interpret the good and bad side of the
document. We hope the Constitutional Assembly would not overlook our request, to prevent
future conflict in the new South Africa. At least 30th April 1996 would be enough time for
rural authorities to approach its areas.
Your urgent attention would be highly appreciated.
M C NGEBE
General Secretary

* [Full name of organisation illegible - cut off during fax transmission]
Fax no.s (037) 727 1435/ 727 3050 [PO Box 840 Kokstad 4700]

RE: PROPERTY CLAUSE
The Magokgwane Community feel that property clause should be scrapped because it favour the
Whites only.
F DIALE (CO-ORDINATOR)
9 February 1996

SUBMISSIONS ON THE CONSTITUTION
Chapter 1. Addition to section 1: ..., and to affirm cultural diversity without sacrificing common
nationhood.
Chapter 2 Section 15, Subsection 3. We think Option one will be better and is in line with the
guaranteeing of the fundamental rights by the State.
Addition to Section 18. Subsection 1, Article (a)... provided the party does not have a racial
motive and/or agenda.
Section 24. The property clause should not be included in the Constitution, since it will be used to
protect the property accumulated in the Apartheid Era at the expense of the then oppressed masses.
Section 28, Subsection 3. We suggest that Option 2, for this subsection should be discarded.
There is no pedagogical justification for the establishment of institutions based on common culture,
language, or religion. However, curriculum and instruction can be developed to be responsive to
cultural, language and religious diversity (any concerns about common culture, language and
religion, are catered for in subsection 1 and 2, under Option 1.
Hoping that our submissions will be considered.
Christopher R. Muller and Kgabo E. Mahoai
Sacramento, USA

14 February 1996

AMERICAN CHAMBER OF COMMERCE IN SOUTH AFRICA
SOUTH AFRICA’S CONSTITUTION
ANCHAM SUBMISSION

1.
The American Chamber of Commerce is pleased and encouraged that the Constitution
includes the cornerstones of democracy.
2.
The reason for the Chamber's decision to make these representations is not a wish to
interfere in South Africa's internal affairs but arises from the following:
2.1
AMCHAM has about 245 members, 53% of which are American companies in South
Africa; 64 of which belong to the Fortune 500 group of companies.
2.2
Our members employ almost 3/4 million people in South Africa and range from two
person organisations to companies employing 30 000 persons.
2.3
The Chamber advises existing and potential investors in South Africa and has grown to
understand their needs and concerns.
3.
When a potential foreign investor examines the local circumstances in which it will
operate, particularly legislation such as a Bill of Rights, then it must look for:
3.1

A system which is as f air to commerce and industry as it is to the individuals;

3.2

Certainty and not vagueness;

3.3

An environment conducive to free market activities.

4.
It is from this standpoint that AMCHAM wishes to comment on certain proposed
clauses in the new Constitution.
EQUALITY - SECTION 8
5.

Foreign investors appreciate the necessity for affirmative action legislation.

6
Option 1 of clauses 8(2), excluding the phase "[and likely"] is to the point although the
first sentence is superfluous.
7.
Sub-paragraphs 8(3) and 8(4) add unnecessary words to rights which already exist in
clause 8(1).
FREEDOM OF EXPRESSION - SECTION 15

8.
The American experience has proved that democracy works best where freedom of
speech is emphasised.
9.
Freedom of speech is sufficiently achieved by clause 15(1) as read with the equality
clause 8. Clauses 15 (2) and 15(3) will detract from the dynamic application of freedom of
expression and equality in practice.
ECONOMIC ACTIVITY - SECTION 21
10.
Option 1 is undesirable. An emphasis on the right to engage in economic activity will
give foreign investors confidence in the economy.
11.
Option 2 is the preferable one, substituting "reasonable and necessary" for "justifiable”
in s21 (2).
12.
Option 3 is too vague and will have limited application for commerce and industry (and
therefore investors).
LABOUR RELATIONS - SECTION 22
13.
The right to strike should be balanced with the employer's right to lock-out. This will
make it clear to investors that there are equal reciprocal rights between workers and
employers.
ENVIRONMENT - SECTION 21
14.
The promotion of good corporate citizenship is an objective of our mission statement (
a copy is attached) and is paramount to American Companies, which recognise their
obligations to the environment.
15.
The American Chamber of Commerce therefore recognises limitations on a free
enterprise society embodied in second and third generation rights.
16.
These rights will be so phrased, however, that they will be applied with circumspection
and will not drain the company's resources nor discourage investment and entrepreneurship in
a growing economy.
PROPERTY - SECTION 24.
17.

There are many prosperous countries which do not have an express property clause.

18.
The general ethos of a free enterprise democracy and the common law will protect
property rights. The common law of ownership and the legislative provisions regarding
expropriation are well developed in South African law and will not necessarily be improved by
an express property clause.
19.
Considerable uncertainty will be created by allowing expropriation "in the public
interest" which has such vague standards of compensations as “the history of acquisition"
(which may have nothing to do with the foreign investor purchasing property) and the ability

of the State to pay (which creates extreme uncertainty). Section 8 of the Constitution will
deal with legislation and measures to overcome past discrimination.
20.

There should be no property clause therefore (Option 1).

HOUSING AND LAND - SECTION 25
21.
The proposed Section 25(3) should be deleted. It embodies a very large measure of
uncertainty and is unnecessary.
22.
Section 25(1) may be improved by simply stating "The State must take reasonable and
progressive legislative and other measures to secure access to adequate housing by everyone".
ACCESS TO INFORMATION - SECTION 31
23.
The proposed section 31(1) (b) is a serious threat to business confidence, particularly
as it interferes with the relationship between business and its employees and its relationship
with the public. This clause is likely to chase investors away.
24.

The previous Section 23 of the interim Constitution is preferable.

LIMITATION OF RIGHTS - SECTION 35
25.
The limitation of rights should be as unambiguous as possible. To encourage investors
there should be a minimum limitation of rights and a maximum protection of rights.
26.

The appropriate limitation is that which is "reasonable and necessary".

27.
This concept of "reasonable and necessary" should be included in Section 35(2)
(instead of the word "any")
APPLICATION - SECTION 38
28.
The proposed application of the Constitution to all natural and juristic persons
(horizontal application) is undesirable. It is too open-ended and is likely to lead to a litigation
explosion and the discouragement of foreign investment.
29.
It would be preferable to improve on the scheme of the interim Constitution whereby
the Bill of Rights is infused into the relationships between individuals.
30.
The application of the Bill of Rights to individuals envisaged by Section 38(1) puts the
investor in a worse position than the legislature. The State is entitled to do what is reasonable
and necessary to protect itself but this privilege is not extended to natural and juristic persons.
This could have very unhappy consequences for foreign investment.
SECTION 38(3)
31.
Section 38(3) should be deleted. It discriminates against juristic persons. The Courts
can work out the extent to which the rights can appropriately be exercised by juristic persons.

There is no justification for differentiating between people who operate through corporations
and people who operate individually.
CHAPTER 6 - COURTS AND THE ADMINISTRATION OF JUSTICE.
32.

All courts in the land must have jurisdictions to protect Constitutional rights.

B L GRANT (MRS)
Executive Director

8 February 1996
I firmly believe in the individual's right to decide his or her constitutional rights in this, the
new, South Africa. I also believe that we should not have decisions thrust upon us by any one
power grouping. Hence this letter.
Looking at the draft Constitution, in particular Article 10 (the right to life) - as well as Articles
11 and 24 - it seems to me that through an ommission you are proposing that I should not
have the right to shoot someone who is invading my property and threatening me and/or my
family with bodily harm or death, yet by such action that person is ignoring my/our right to
life. I acknowledge that everyone has such a right, but I also believe that individuals also have
the right to lawful self-defence.
Thus I would like to see Article 10 amended to include a clause allowing justifiable homicide
in respect of, amongst other things, self defence or defence of any other person from any
indicated or attempted unlawful violence. Similarly, such homicide should be allowed in order
to carry out a lawful arrest following violence or attempted violence, or to prevent the escape
of a person who has been lawfully detained.
In terms of the above, please amend the draft Constitution to recognise an individual's right to
own firearms and to confine any government's right to disarm civilians to irresponsible use of,
or illegal possession of, such weapons.
Incidentally, it seems to me that you are wasting a massive amount of time and energy - not to
mention the taxpayer's money an this draft Constitution, whereas you have an almost ideal
document readily to hand in the form of the United States of America's Constitution. Through
careful study - and relatively minor amendments - this document could set a new standard in
constitution making for the rest of the world.
R G MOORE

BILL OF RIGHTS
It is essential that the Bill of Rights should have a property clause entrenching property rights.
"But above all a prince must abstain from the property of others; because men sooner forget
the death of their father than the loan of their patrimony. It is always possible to find pretexts
for confiscating someone's property; and a prince who starts to live by rapine always finds
pretexts for seizing what belongs to others."
Niccolo Machiavelli. The Prince.
LOCAL GOVERNMENT
All Local Councillors should be elected on a ward system. It is already clear that the two
systems of election will lead to discord between Councillors. Further it is essential that the
electorate can identify their chosen representatives. It is not clear what the function of list
councillors is, other than to be obedient to a Party whip. The work load on ward councillors
is immeasurably heavier that it is on list councillors.
In the absence of Constituency MPs and MPCs the ward councillors as the only identifiable
representatives at community level are being brought all the problems that rightly belong with
the MPs and MPCs.
In the light of this, it would appear democratically desirable to return to a system where there
are identifiable constituency boundaries and constituency representatives.
In the list of legislative competencies, powers and functions it is not clear what precisely is
meant by "Protection". If this means policing it should be borne in mind that this is a function
which is financed by taxes and not by rates. If policing is to be a local government function
there has to be an adjustment of the fiscal system.
Fire and Ambulance services have been left off the list of local functions. They belong with
local government. Cemeteries and crematoria have likewise been eliminated as has social
welfare, unless these are part of the vaguely worded community services.
FINANCE
A re-allocation of functions should be accompanied by a re-allocation of fiscal resources.
ELIZABETH CLOGG
Bryanston
Date Received: 19 February 1996

From:
Date sent:
Subject:

"Shepstone" <NigelS@igate.ntech.ac.za>
Mon, 12 Feb 1996 15:39:00 +200
SOUTH AFRICA'S NEW CONSTITUTION

In response to your invitations to comment on the draft constitution I submit the following
comments:
GENERAL COMMENTS
Democracy is merely a mechanism to choose a government. Having used democratic means
to choose a government it is then up to the people of South Africa to make sure that the
structure of the government is such that it is difficult for the government, central or local, to
abuse its power. To this end the powers and functions of the central government must be very
clearly spelt out. All other powers not given specifically to the central government by the
constitution must automatically be given to the provences or the people.
GENERAL COMMENT ON THE SENATE
The most powerful of the three divisions of government is the legislature because it makes the
law of the land. Therefore the structure of the legislature is critical to preventing the abuse of
power developing slowly over time by the legislature and its law making activities. A very
successful means of ensuring that the legislature does not abuse its power is two split it into
two houses with different characters as happens in the USA. The two houses will then police
the activities of each other. However the policing effect will be effective only if both houses
are involved in ALL legislation not just legislation relating to the provinces. Therefore I urge
the CA to consider writing into the South African constitution a senate very similar to that so
successfully adopted by the USA over the last 200 years.
GENERAL COMMENTS ON THE BILL OF RIGHTS
Only rights which can be legally enforced should be included in the bill. Social rights that can
not be enforced must NOT be included in the bill because they will tend to weaken all other
rights when the people discover that some rights are not enforceable. Hence if some rights are
not enforceable why should others be enforced and how will the man in the street know where
to draw the line. South Africa will revert back to the days of apartheid in which the average
person will not know what his rights are and only a few expensive lawyers will be able to fully
understand the system of rights in the country.
SECTION 10 THE RIGHT TO LIFE
Mankind does not understand what "life" is nor is it able to create life. Therefore until we
fully understand what happens when we take a person's life and until we fully understand what
life is no humanbeing has the right to take another humans life under any circumstances.
Therefore the death penalty and abortion (from the moment of conception) must be outlawed
by the constitution. Unwanted children or children as a result of rape, etc must be looked
after by the state as must serious criminals. The state does not have the right to kill anybody
under any circumstances.

SECTION 24 PROPERTY
Option three is the best option in this section. Unless local and foreign people feel secure
about their property South Africa will never attract its full potential of foreign investment nor
motivate its citizens to work hard and create a great nation. The security of private property
is one of the major motivating factors in convincing people to work hard a create. Even the
present crime wave is demotivating for many reasons, one of which is that many people are
starting to feel that it is not worth owning decent possessions because they will be stolen. If it
is not worth owning anything why work hard? Hence without a firm property clause in the
constitution the economic growth of the country is unlikely to achieve its full potential.
Similar comments apply to section 21. Without secure access to free economic activity the
country will not grow to its full potential. South Africa particularly needs rapid economic
growth to reduce social inequalities, reduce crime, and to pay for the RDP via increase tax
revenues. Therefore it is essential that economic activity is encouraged and protected as much
as possible by the constitution. None of the options in section 21 are sufficiently strong to
effectively promote and protect economic activity. Therefore this section should be
extensively redrafted.
SECTION 6 LANGUAGES
In this section option 3 is the best ie all the national languages should be recognised as national
but the choice of the official languages should be left to the provinces.
It should be noted that just under half the sub-Saharan African countries have French as an
official language. Therefore if South Africa is serious about becoming an African country and
not just an African offshoot of England and the USA, French should be strongly promoted.
For example it should be compulsory for all schools to offer French as a subject so that
students may choose it if they so wish.
NIGEL SHEPSTONE

DEPARTMENT OF JUSTICE
REPUBLIC OF SOUTH AFRICA
MAGISTRATE'S OFFICE
JOHANNESBURG
13 February 1996
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
A memorandum prepared by Magistrates J F Zeelie and R Le Roux is attached for
consideration.
C J EKSTEEN
Chief Magistrate : Johannesburg
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
CHAPTER 1 : FOUNDING PROVISIONS
1.1

Supremacy of the Constitution:
The wording of section 4 of the Constitution (Act 200 of 1993) is preferred. It makes
provision for the qualifying words "unless otherwise provided expressly or by
necessary implication in this Constitution..." which the proposed section 2 does not
have. A qualification of this nature would rule out the danger of any ambiguous
sections in the Constitution.

1.2

Languages:
Option 2 of the working draft which is the same as section 3 of the interim
Constitution is preferred. It makes provision for legislation as well as official policy
and practice, in relation to the use of languages at any level of government to be
subject to and based on the provisions of that section and fundamental principles which
options 1 and 3 do not have (See section 3 (9) of the interim Constitution Act 200 of
1993).

2.

CHAPTER 2 : BILL OF RIGHTS

2.1

Life:
In S v Makwanyane and Another 1995 (4) SACLR 1 (CC) Chaskalson P found that
the death penalty as prescribed in sections of the Criminal Procedure Act 51 of 1977
constitutes an infringement of section 11 (2) of the interim Constitution (Act 200 of
1993) in that it is cruel, inhuman or degrading punishment which is prescribed by
section 11(2). It was further held the death penalty as prescribed in the sections of Act
51 of 1977 does not constitute a justifiable limitation under section 33(1) of the
aforesaid section 11 (2) right and is hence unconstitutional.

Although there are many arguments to the contrary the judgement of Chaskalson P
reflected in S v Makwanyane supra reflects the present law.
It goes without saying that the majority view of all South Africans is that the death
penalty should have been retained. The arguments in support of the contention that
the death penalty is not unconstitutional are many and can be summed up as follows:
2.1.1 If the framers of the Constitution had wished to make the death penalty unconstitutional they would have said so and that their failure to do so indicated an intention
to leave the issue open to be dealt with by Parliament in the ordinary way and that
Parliament had not yet decided whether to repeal the death penalty or not.
2.1.2 The Appellate Division recognises that the death sentence is a necessary component of
our criminal justice system as it only imposes the death sentence if it is convinced that
no other sentence would be a proper sentence.
2.1.3 The death penalty is a requisite deterrent to violent crime.
2.1.4 The death penalty prevents criminals from committing further murders.
2.1.5 The death penalty satisfies society's need for retribution.
2.1.6 The death penalty is justifiable on the basis of the same principles applicable to selfdefence or killing in times of war and rebellion.
2.1.7 All punishment, including imprisonment, which was the alternative to the death
penalty, involves the impairment of dignity.
It is the legislature's responsibility to pass new legislation in the interest of society. A
good example where legislation was reversed in the interest of society is the subject of
juveniles suspected of serious crimes such as murder and rape that may again be held in
jails and police cells in terms of a measure that was discussed by Parliament's
committee dealing with private Bills. The new Bill was required in the interest of
public safety because young offenders continued to escape from places of safety and
committed further crimes.
The same principle now applies as far as the death sentence is concerned. Option 2
which makes provision for the right to life, and the right not to be deprived of life
except by execution of a court sentence following conviction for a crime for which the
death penalty is prescribed by an Act of Parliament, will be welcomed. This option
would also go far in restoring the public's faith in the South African legal system.
2.2

Arrested, detained and accused persons:

2.2.1 Section 34(3)(d) of the Working Draft provides that every accused has a right to a fair
trial which includes the right to be present when being tried.

It is recommended that this section, notwithstanding the provisions of section 33,
should be subject to qualification.
Section 159(1) of the Criminal Procedure Act 51 of 1977 is an example why there
should be some form of qualification. This section reads:
"If an accused at criminal proceedings conducts himself in a manner which makes the
continuance of the proceedings in his presence impracticable, the court may direct that
he be removed and that the proceedings continue in his absence."
The qualification could possibly be the following:
"Every accused has a right to a fair trial, which includes the right to be present when
being tried unless an Act of Parliament determines otherwise."
2.2.2 Section 34(3)(f) of the Working Draft provides that every accused has a right to a fair
trial which includes the right to be presumed innocent, and to remain silent, and not
to testify during the proceedings.
In S v Mthetwa 1972(3) SA 766 A D p 769 it was however held:
"Where, however, there is direct prima facie evidence implicating the accused in the
commission of the offence, his failure to give evidence, whatever his reason may be for
such failure, in general ipso facto tends to strengthen the State case, because there is
then nothing to gainsay it and, therefore, less reason for doubting its credibility or
reliability."
In S v Francis 1991(1) SACR 198 it was also held that a failure by an accused to
testify may be a factor in deciding upon guilt in appropriate circumstances where the
State has prima facie discharged the onus resting on it.
The danger of section 34(3)(f) seems to be that an unrepresented accused could
interpret it to mean that because he has a right to remain silent and not to testify, no
circumstances exist where he or she need to answer to the allegations of the State. An
interpretation of this kind could be very prejudicial to an accused which might lead to
his or her conviction where he or she could, by simply giving evidence, have tipped the
scales of justice in his or her favour.
To prevent the above from happening it is suggested the said section read as follows:
"Every accused has a right to a fair trial, which includes the right to be presumed
innocent, and to remain silent, and not to testify during the proceedings,
Option 1:
unless evidence was produced against the accused which reasonably requires an
answer.
Option 2:

and the right to be informed that an adverse inference could be drawn from the
accused's silence and failure to testify."
2.2.3 Section 34(3)(e) of the Working Draft makes provision for the right of every accused
to choose and be represented by a legal practitioner, to have a legal practitioner
assigned to the accused person at State expense if substantial injustice would otherwise
result, and to be informed of both of these rights in a language that the accused person
understands. Section 25(3) (e) of the interim Constitution (Act 200 of 1993) makes
provision on the other hand for the right to be represented by a legal practitioner of his
or her choice or, where substantial injustice would otherwise result, to be provided
with legal representation at State expense, and to be informed of these rights.
In S v Vermaas; S v Du Plessis 1995 (4) SACLR 257 CC Didcott J held that the
effect of the disjunctive "or" appearing in the section immediately before the reference
to the prospect of substantial injustice, is to differentiate clearly between two
situations, the first where the accused person makes his own arrangements for the
representation that must be allowed, the second in which the assistance of the State
becomes imperative, and to cater for the personal choice of a lawyer in the first one
alone. Section 34(3) (e) of the Working Draft is susceptible of an interpretation that
an accused has the right to choose a legal practitioner also in a case where one is
assigned at State expense. In practice it would not be possible for the State to appoint
a legal representative of the unlimited choice of an accused. This section should
clearly state that, in the circumstances where an accused is in terms of this section
entitled to have a legal representative appointed by the State, his right to choose is
limited to those the State has to offer.
3.

CHAPTER 3 :

PARLIAMENT : No comment.

4.

CHAPTER 4 :

COUNCIL OF PROVINCES/SENATE: No comment.

5.

CHAPTER 5 :

THE NATIONAL EXECUTIVE : No comment.

6.

CHAPTER 6 :

COURTS AND ADMINISTRATION OF JUSTICE

6.1

Constitutional Court:
In terms of the Working Draft of the New Constitution, Magistrate's Courts and other
courts of similar status will have no jurisdiction to enquire into or rule on the
constitutionality of any legislation. Most jurists hold the view that all of the South
African courts should have jurisdiction to decide constitutional matters. The argument
in favour of this viewpoint is that judicial officers must meet certain qualification
requirements before they are appointed and in many cases they are in any event
confronted on a daily basis with complicated issues for which they do have the
authority to decide on. From a practical view all courts should have constitutional
jurisdiction. If every dispute of a constitutional nature that arises in the lower courts
are to be referred to the Constitutional court the wheels of justice will be considerably
slowed down and an individual's right to a trial without an unreasonable delay may,
because of the delay created by the referral, be infringed.

6.2

Other matters concerning courts:
Section 105 of the Working Draft of the New Constitution reads:
"Any matter concerning any court or the administration of justice, that is not
dealt with in the constitution, .... , may be provided for by national legislation".
This would mean that the procedure for a referral of a constitutional matter for a
decision of the Constitutional court, will have to be provided for by national legislation
because section 103 of the interim Constitution, which deals with this matter, is not
incorporated in the Working Draft. Section 103 makes provision for two situations.
Firstly section 103(2) reads as follows:
"If in any proceedings before a court referred to in sub-section (1), it is alleged
that any law or provision of such law is invalid on the ground of its
inconsistence with a provision of this Constitution and the court does not have
the competency to enquire into the validity of such a law or provision, the
court shall, subject to the other provisions of this section, decide the matter on
the assumption that the law or provision is valid."
Secondly section 103(3) reads:
"If in any proceedings before a court referred to in sub-section (1), the
presiding officer is of the opinion that it is in the interest of justice to do so, he
or she may postpone the proceedings to enable the party who has alleged that a
relevant law or provision is invalid, to apply to a provincial or local division of
the Supreme Court for relief in terms of sub-section (4)".
It is recommended that, if not all courts are to be empowered with jurisdiction to
consider constitutional issues, the provisions of section 103 or a similar provision is
retained in the new Constitution to promote a procedure of uniformity.

6.3

Appointment of Judicial Officers:
In terms of both options 1 and 2 of the Working Draft, judges are to be appointed by
the President on the advice of the Judicial Service Commission. In terms of option 1
other judicial officers must be appointed in terms of an Act of Parliament and in terms
of option 2 the appointment of other judicial officers must be made by an independent
body established by an Act of Parliament.
It is recommended that all judicial officers, including magistrates, should be appointed
in the same manner. They all do the same type of work and follow the same
procedure. The only difference between judges and magistrates are the type of cases
and sentences they are by statute authorized to preside over and impose. In America
all judicial officers are referred to as judges. Possibly that should also be the position
in South Africa for example District Regional -, Supreme Court - and Constitutional
Court Judges.

7. CHAPTERS 7 TO 15: No comment.
R G LE ROUX
J F ZEELIE
Magistrates
7 February 1996

4 February 1996
I hereby wish to make my choice under the proposed property clause of the Permanent
Constitution before passing the final Bill of Rights.
I want to opt for the protection of property rights as follows:
1.

Property including the right to acquire, hold and dispose of property is guaranteed.

2.

No one may be arbitrarily deprived of property.

3.

Property may be expropriated only in accordance with a law of general application.
a) for public purposes or in the public interest which includes land reform;
b) subject to the payment of just and equitable compensation the amount, the timing
and the manner of payment of which have been either agreed or decided by a court.

4.

When a court decides the amount the timing and the manner of payment of
compensation it must be equitably balance the public interests of those affected,
considering all relevant factors including:
a) the current use of property
b) the history of it's acquisition
c) it's market value and
d) any beneficial improvement after it's acquisition

5.

Every person and community dispossessed of land after 19 June 1993 as a result of a
discriminatory law or practice has the right to claim restitution of the land or equitable
redress subject to and in accordance with this section and a law of general application.

6.

In this section "discriminatory or practice" means any law or practice that would have
been inconsistent with section 8 had that section in force at the time the law or practice
dispossessed the person or community.

Sir I hope this urgent matter will be considered carefully before passing the final Bill of Rights
before May 1996.
K.G. Schindler

I object to article 10, 11, 24 of the Draft Constitution and believe that Article 10 should be
qualified by allowing for justifiable homicide, inter alia, in defence of any person from unlawful
violence, or, in order to effect a lawful arrest or to prevent the escape of a person lawfully detained.
I further believe there should be no constitutional provision which would make it unconstitutional
to bring back the death penalty.
T P L CHALONER (The Hon.)
Stellenbosch

Dordrecht Community Views/concerns/suggestions
-

Right to land/farming - restitution(local)
Capital punishment must be restored and applied on individual cases = Tax payers money
wasted.
No govt. has the right to kill.
Rehabilitation measures must be used.
If there is no Capital punishment, life sentence must be applied.
How do you reconcile rape (children) and right to life.
Life sentence and community service.
Capital punishment vs Religious beliefs
Relaxation of capital punishment vs increasing crime rate.
Equal pension fund (local).
The right to smoke anything you want (marijuana) for economic reasons.
Unanimous decision capital punishment must be brought back.
Mob killing not accepted.
Dagga, used by doctors, traditional herb.
Dagga different from mandrax, alcohol. Dagga makes you stint, obedient.
Right to decent houses.
Unanimous decision against dagga.
Job creation, factories locally to avoid migration and family breakdown.
Family planning to connfer abortion.
.....[fax message illegible] no capital punishment & abortion.
Respect of our culture, customs and tradition.
National Anthem to follow the views of the majority.
For unity reasons (one nation) we must mix National Anthem.
Mixed National Anthem vs bringing down of apartheid symbols eg. Verwoed statures and
photographs.
Unreasonable and unaffordable tax rates (local).
Die Stem represents previous oppressors.
If we need compromise we must come up with completely new Anthem if not Nkosi
Sikelela.
Free and compulsory education funded by community or every citizen (from Sub A - Std.
10).
Disabled peoples rights and Old age.

SOUTH AFRICAN PROPERTY OWNERS ASSOCIATION
(“SAPOA”)
14 FEBRUARY 1996
SUBMISSION BY THE SOUTH AFRICAN PROPERTY OWNERS ASSOCIATION
("SAPOA") REGARDING THE PROPERTY CLAUSES CONTAINED IN THE 22
NOVEMBER 1995 WORKING DRAFT OF THE NEW CONSTITUTION
1

INTRODUCTION

1.1

The purpose of this submission is to provide commentary by SAPOA with regard to each of
the three property clauses proposed in the working draft of the new Constitution, whether
or not such clauses are considered to be acceptable. The submission further contains
specific suggestions with regard to the proposed property clauses.

1.2

It is assumed that it is the intention that the property clauses are to cover all types of
property (including movable and immovable and corporeal and incorporeal) and rights
therein. It is advisable that the concept of "property" and rights therein be clarified in order
to avoid uncertainty.

1.3

In principle SAPOA supports land reform initiatives. However all the requirements of
restitution, redistribution and land reform which SAPOA supports in principle, should form
the subject of separate legislation or at best be contained in a separate chapter in the
Constitution. (See Sections 121 - 123 of the present Constitution). Those provisions
should not form part of the Bill of Fundamental Rights Chapter.

2

ESSENTIAL ELEMENTS

2.1

The Constitution should satisfy at least the following essential elements:

2.1.1

it must promote certainty, security, stability and integrity in respect of property
ownership;

2.1.2

it must protect the citizens of the Republic against the actions of a Government with
hostile intent;

2.1.3

it must protect the citizens of the Republic against the erosion of their property
rights;

2.1.4

it must be enduring and for that purpose it must -

2.1.4.1

assume a normalised society; and

2.1.4.2

not be contaminated by current and temporary issues and problems. Transitional
measures and temporary problems and issues occasioned by an abnormal society
(ie. land reform measures) should preferably be addressed by way of separate
legislation;

2.2

3
3.1

To the extent that the Constitution may contain land reform measures such measures must
always be subject to the payment of just and equitable compensation.

OPTION 1 (NO CLAUSE)
Internationally the trend seems to be to include protection for property rights in the
Constitution. The omission of a property rights clause will be against the international
trend.(1)

_________________________________
(1)
Countries such as the United States, Germany, Belgium, Brazil, Namibia, France,
Botswana, Japan and Italy all have such clauses in their Constitutions. There are notable
exceptions such as Canada, Zimbabwe and India. Furthermore, countries such as New
Zealand, Hong Kong and Sri Lanka which have recently adopted new constitutions decided
after much political debate, that it was inappropriate to provide property rights with
constitutional protection. In India and Zimbabwe the protection of property rights
previously contained in the constitution has, through amendments to the constitution been
watered down. This was done by reason of peculiar political circumstances existing in
those countries and in the case of India, the interpretation of the property right clauses by
its Courts.
_________________________________
3.2

In the absence of long and established laws and traditions the absence of a property clause
will necessarily result in insecurity and instability.

3.3

Previously violated rights will not be afforded any protection. Such wrongs will thus be
perpetuated.

3.4

Whilst the motive and intent of the present Government may be beyond reproach the
absence of a property clause will deprive the citizens of the Republic of protection against
the actions of any future Government with hostile intent.

3.5

The uncertainty, insecurity and instability occasioned by the absence of a property clause
will inevitably lead to increased litigation and limited local and international confidence and
investment.

3.6

Property ownership is the cornerstone of most successful western economies. This should
also be the case in South Africa. It is imperative that property rights are in no way eroded
as this will have a serious negative impact both nationally and internationally on investor
confidence.

3.7

The strengthening of title to land is important to all citizens. The feeling of security given
to property owners by Constitutional protection should not be underestimated. This is
equally important to the many new homeowners in South Africa.

3.8

Even if, as it may be argued, the protection of property rights does not imply the
entrenchment of absolute rights to property, a well drafted property clause in the
Constitution can provide a moral frame work within which the values of social democracy
can impact on property rights.

3.9

Property rights cannot merely be left to the protection of the common law. Constitutional
rights are entrenched in order to protect these rights against State infringements that would
not be subject to review as at common law.

3.10

The deletion of the existing property clause (Section 28 of the Interim Constitution) is likely
to be construed locally and internationally as a sinister statement rather than a positive step.

4 OPTION 2
4.1

4.1.1

(1) No one may be deprived of property except in accordance with a law of general
application.
The meaning of the term "property" must be clarified. It should be specified that
"property" includes both movable and immovable property and corporeal and
incorporeal property and includes all rights therein. For example both personal and
real rights are to be included. See also 1.2 above. (2)

4.1.2

The absence of the right to "acquire, hold and dispose of property" is noted. The
implications of this exclusion are that no person has the constitutional right to
acquire or hold property or to dispose of such property or rights in property.
Similarly no person has the constitutional right to inherit property. The absence of
these constitutional rights is considered by SAPOA to be unacceptable.

_____________________________
(2)
In the United States for example state licences, grants, social benefits and state jobs have
all been held to constitute “property”.
____________________________
4.2

(2) Property may be expropriated only in terms of a law of general application .....
(b) may be subject to the payment of compensation, within a period and in a manner as
agreed or decided by a court.

4.2.1

The discretion implied by the use of the word "may" is unacceptable. The right to
compensation must be vested. If this is not done previous wrongs will simply be
perpetuated. Accordingly the word "may" should be changed to "shall".

4.2.2

No guidelines are provided regarding the question of whether or not compensation
is payable at all. Presumably reference to the "amount" of compensation
contemplates the possibility of an amount equal to zero.

4.3

(3) When any court decides either the amount of compensation, or the period within
or the manner by which payment must be made, the court must determine an
equitable balance between the public interest and the interests of those affected,
having regard to all relevant factors including (a)

the current use of the property;

(b)

the history and value of its acquisition;

(c)

the market value; and

(d)

the ability of the state to pay.

4.3.1

The reference to the current use of the property should be deleted as it could be
construed as a limiting factor with regard to the potential use of the property as a
factor in determining the market value.

4.3.2

The history and value of acquisition are relevant factors only insofar as it concerns
the history of acquisition by the current owner.

4.3.3

The ability of the State to pay is not considered to be a relevant factor. Apart from
sinister connotations the term "ability" is vague in that such ability will necessarily be
dependent on numerous extraneous factors. This reinforces the possibility of an
expropriation without the payment of compensation. It is not clear from the
subsection how the ability of the State to pay will be determined and by whom this
will be done. How is the ability of the State to pay affected by the fact that it can
print money or issue Government loan stock?

4.3.4

A notable exclusion from the list of factors to be taken into account in determining
compensation is that of improvements on the property.

4.4

(4) This section does not apply to or invalidate measures aimed at bringing about
land reform.
This provision effectively invalidates all such rights as are otherwise vested and is totally in
conflict with the general principles set out in 2 above. Accordingly the consequences for
land reform measures are the same as if there were no property clause in the Constitution.
This is unacceptable.

4.5

Every person and community dispossessed of land after 19 June 1913 as a result of
discriminatory laws or practices has the right to restitution of that land, or equitable
redress, subject to and in accordance with national legislation.

4.5.1

This provision is in conflict with the general principle set out in 2.4 in that it clearly
addresses current and temporary issues (land restitution) occasioned by the present
abnormalities in our society.

4.5.2

This provision is also unnecessary as (presumably) by the time the Constitution is
adopted the time period for the lodgment of claims in terms of the Restitution of
Land Rights Act will have expired.

4.5.3

It should be expressly provided that the right to "restitution" will be available only if
restitution is both practical and possible failing which the right will be limited to
compensation.

4.5.4

The term "equitable redress" causes concern as the deviation from the term
"compensation" as previously used implies a change of intention. Is "equitable
redress" intended to mean something other than compensation? It is suggested that
the term "compensation" be retained in the place of the term "equitable redress".

4.5.5

The use of the words "discriminatory laws or practices" should be carefully
considered. Persons and communities were dispossessed of their land according to
discriminatory laws as well as other ways. For example black people were often
required to register land in the name of the Chief or in the names of a mission.
These practices were often open to abuse as Chiefs and missions could unilaterally
sell off land that was held for the benefit of other people.

4.6

General

4.6.1

If the clause it to be retained in principle (which is opposed) then, in addition to the
issues raised above, the following further restrictions are suggested -

4.6.1.1

the right to expropriate should be limited to expropriation for public purposes
and in the public interest for which no reasonable alternative exists; and

4.6.1.2

the right to expropriate coercively (ie. without the agreement of the owner)
should be limited to locality bound needs.

4.6.2

5

This alternative is less acceptable than not having a property clause at all. It is likely
to be construed as an express authority to take property without the payment of
compensation and to perpetuate wrongs of the past.

OPTION 3

5.1

5.1.1

(1) Property, including the right to acquire, hold and dispose of property, is
guaranteed.
The meaning of the term "property" must be clarified. It should be specified that
"property" includes both movable and immovable property and corporeal and

incorporeal property and includes all rights therein. For example both personal and
real rights are to be included. See also 1.2 above.
5.1.2

Subject to any proposed definition of the term "property" it is suggested that the
clause be amended to read:
"Ownership of property and all rights therein...

5.2

is guaranteed."

(3) Property may be expropriated only in accordance with the law of general
application (a)

for public purposes or in the public interest which includes land reform; and

.....
The reference to land reform is in conflict with the general principle set out in 2.1.4 and 2.2
above in that it clearly addresses current and temporary issues (land restitution) occasioned
by the present abnormalities in our society.
5.3

(4) When a court decides the amount, the timing and manner of payment of
compensation it must equitably balance the public interest and the interest of those
affected, considering all relevant factors including (a)

the current use of the property;

(b)

the history of its acquisition;

(c)

its market value; and

(d)

any beneficial improvements after its acquisition.

5.3.1

The reference to the current use of the property should be deleted as it could be
construed as a limiting factor with regard to the potential use of the property as a
factor in determining the market value.

5.3.2

The history and value of acquisition are relevant factors only insofar as it concerns
the history of acquisition by the current owner.

5.4

(5) Every person and community dispossessed of land after 19 June 1913 as a result of
a discriminatory law or practice has a right to claim restitution of the land or

equitable redress subject to and in accordance with this section and a law of general
application.
5.4.1

This provision is in conflict with the general principle set out in 2.1.4 and 2.2 above
in that it clearly addresses current and temporary issues (land restitution) occasioned
by the present abnormalities in our society.

5.4.2

This provision is also unnecessary as (presumably) by the time the Constitution is
adopted the time period for the lodgment of claims in terms of the Restitution of
Land Rights Act will have expired.

5.4.3

It should be expressly provided that the right to "restitution" will be available only if
restitution is both practical and possible failing which the right will be limited to
compensation.

5.5

(6) In this section discriminatory law or practice means any law or practice that
would have been inconsistent with Section 8 had that Section been in force at the time
the law or practice dispossessed the person or community.
If paragraph 5 is to be omitted then paragraph 6 will necessarily be superfluous.

5.6

General
If the clause it to be retained in principle (which is opposed) then, in addition to the issues
raised above, the following further restrictions are suggested -

5.6.1

the right to expropriate should be limited to expropriation for public purposes and in
the public interest for which no reasonable alternative exists; and

5.6.2

the right to expropriate coercively (ie. without the agreement of the owner) should
be limited to locality bound needs.

6 EXISTING SECTION 28 - THE PREFERRED CLAUSE
(1) Every person shall have the right to acquire and hold rights in property and, to
the extent that the nature of the rights permits, to dispose of such rights.
(2) No deprivation of any rights in property shall be permitted otherwise than in
accordance with a law,

(3) Where any rights in property are expropriated pursuant to a law referred to in
subsection (2), such expropriation shall be permissable for public purposes only and
shall be subject to the payment of agreed compensation or, failing agreement, to the
payment of such compensation and within such period as may be determined by a
court of law as just and equitable, taking into account all relevant factors, including,
in the case of the determination of compensation, the use to which the property is
being put, the history of its acquisition, its market value, the value of the investments
in it by those affected and the interests of those affected.
6.1

Section 28 of the existing Constitution is generally acceptable and generally complies with
the essential elements set out in 2.

6.2

The retention of the existing Section 28 will not involve any deviation from the current
situation and will thus not be perceived to be a retrogressive step and will not send out any
negative or sinister connotations.

6.3

The effect of removing the existing property rights protection or of giving the State wider
powers (greater than in Section 28) to violate property rights could have a disproportionate
negative impact on ordinary people as well as on local and foreign investors.

SAPOA therefore strongly submits that Section 28 of the interim constitution be retained in
the new Constitution.

6 February 1996
It is my right to take decisions on constitutional rights. I object to Clauses 10, 11 and 24 of
the draft constitution. Comment below pertains to an omission in Clause 10.
Clause 10 (the right to live) should be detained further to leave room for lawful death
penalties, including any person defending himself against illegal violence, legal arrest and the
prevention of escape of a person in legal custody. The draft constitution should be amended
to include the right to possess fire arms and to curb the Government's power to disarm the
population.
W C C OOSTHUIZEN

6 February 1996
I hereby wish to object most strongly to the scrapping of the right of ownership clause as
contained in Option 3 of the proposed human rights charter.
The above clause should be retained at all costs.
J MYBURGH

8 February 1996
RIGHT OF OWNERSHIP IN THE CONSTITUTION
I hereby wish to advise that I do not find Options 1 and 2 as proposed in the draft constitution
acceptable. These options, which should not be contained in the constitution, are therefore
rejected. option 3, which guarantees the acquisition, preservation and trading of land, would
be the only practical clause. No person should be prevented from exercising these rights, as
guaranteed by negotiations in Codesa, in the interim constitution and by the President.
GEORG FREDRIK MOOLMAN

8 February 1996
PROPOSED HUMAN RIGHTS CHARTER
I hereby wish to make a (most serious) representation in respect of the preservation of the
right of ownership as contained in Option 3 of the proposed Human Rights Charter.
J C WASSERMAN

ASSOCIATION OF REGIONAL MAGISTRATES OF SOUTH
AFRICA
Durban
12 February 1996
MEMORANDUM CONCERNING SECTION 95 AND OTHER RELATED SECTIONS OF
THE PROPOSED CONSTITUTION FOR THE REPUBLIC OF SOUTH AFRICA (RSA)
INTRODUCTION
The purpose of this memorandum is to persuade the Constitutional Assembly of the need to make
specific provision in the proposed new Constitution for regional courts. The fact that the draft
constitution which was recently published makes no such provision, is cause for much concern
among the approximately 180 regional magistrates currently serving in the various regional divisions
of our country.

REPRESENTATIVENESS OF THE ASSOCIATION OF
REGIONAL MAGISTRATES OF SOUTH AFRICA (ARMSA)
ARMSA is a non-racial and non-sexist association of permanently-appointed regional magistrates.
Currently we have 166 members and, of the handful of remaining regional magistrates who are not
members, some are expected to join up shortly. In consequence we can safely aver that we are fully
representative of the overwhelming majority of regional magistrates in the Republic.
ORIGIN OF THE REGIONAL COURT
Just more than forty years ago the trial of a person accused of a serious crime like murder, rape,
armed robbery or burglary coupled with aggravating circumstances, took place in a supreme
court before a judge sitting with a jury or assessors. Because of an escalation in crime, the supreme
courts rolls became overloaded and, eventually, accused persons were perforce obliged to wait for
lengthy periods before they could be tried. In some instances it is known that the delay was as
much as eighteen months. This unhealthy if not intolerable situation led to the birth of regional
courts. Certain magistrates were appointed to the regional court bench with a higher criminal
jurisdiction than their district court counterparts. In early times the maximum period of
imprisonment that a district magistrate could impose was six months while a regional magistrate
was granted jurisdiction of up to three years' imprisonment.
APPOINTMENT PREREQUISITES

A magistrate could be appointed to the regional court bench only if his minimum legal qualification
was higher than the minimum that was, and still today is, a prerequisite for an appointment to the
district court bench. The current minimum legal qualification for a regional court magistrate is the
BA Llb degree or Dip Legum. Moreover, since inception and, up until the present time, no
magistrate (rare exceptions apart) has been permanently appointed to the regional court bench
without first successfully passing a stringent test, conducted over a period of approximately six
months, under the scrutiny of a panel of senior legally qualified persons.
GROWTH OF THE REGIONAL COURTS
As an integral part of the South African judicial system, the institution of the regional courts can
safely be dubbed as a major success. The burden on the supreme courts was substantially lightened.
However, with the progression of time the supreme court rolls once again became heavily
overloaded. Despite considerable opposition at the time, Parliament decided to increase the
jurisdiction of a regional magistrate to imprisonment for a maximum period of ten years. At that
stage (in 1977), the maximum fine that could be imposed by a regional magistrate on an offender
was also increased up to R10 000,00. Since then, the maximum fine imposable has been further
increased to R200 000,00. Not only did regional magistrates deal successfully with their
responsibilities in relation to increased penalty provisions, but they also rose to the occasion when
the Legislature conferred jurisdiction on them to try serious cases, including even murder.
REGIONAL COURTS AND DISTRICT COURTS COMPARED
There are many differences between district court magistrates and regional magistrates. For present
purposes, we content ourselves to name but a few. A district magistrates criminal jurisdiction
(special legislative provisions apart) is limited to a maximum fine of R20 000,00 or to imprisonment
of up to one year. This jurisdiction is ten times less than that of a regional magistrate. A magistrate
is bound to a district, a regional magistrate serves in a division which covers various districts. A
regional magistrate is empowered to try cases of murder and rape. The district magistrate has no
such jurisdiction. In terms of sections 114 and 116 of the Criminal Procedure Act (Act 51 of 1977),
a regional magistrate has limited powers of review over the judgment of a district magistrate where
last-named has transferred a case to the regional court for purposes of sentence. This feature, in
itself, is indicative of the Legislature's acceptance of the fact that the two courts cannot in any way
be equated.
Of further significance concerning the distinguishing features between the two categories of
magistrates under consideration, is the fact that district magistrates are required to perform various
administrative functions while regional magistrates carry no such burden.
LINKAGE TO THE MAGISTRATES COMMISSION

Despite the major existing differences between regional and district magistrates, both categories are
linked to a single body under the provisions of the Magistrates Act (Act 90 of 1993), namely, to the
Magistrates Commission. It is true that there is much common ground applicable to regional
magistrates and magistrates. But it is equally true that, albeit in limited areas, there are differences
that have given rise to conflicting interests between them. It is because of the existence, among
other, of the areas in which there are competing interests, that regional magistrates during
November 1995 formed ARMSA to cater for their own specific interests and needs. Almost all of
our members resigned their membership of the Magistrates’ Association of South Africa (MASA) .
Before returning in due course to a discussion of our links with the Magistrates Commission, we
place on record very briefly what the objectives are of our Association.
ARMSA’s OBJECTIVES
Our prime objective in relation to the judicial structure of the RSA, is to position the regional court
as an autonomous court, with regional magistrates as an autonomous professional group, between
the supreme and magistrates' courts. We desire to sever all our ties with the Public Service
Commission and we are seeking to achieve total judicial independence. our aim is to promote
judicial standards and to create a sound culture of human rights. We plan to comment on existing
and proposed new legislation and, where necessary, to advocate any changes that can be made for
the betterment of the judicial system in the Republic.
THE NAMES "MAGISTRATE" AND "JUDGE"
As an Annexure to this document, we attach a memorandum setting out a brief exposition
concerning the names "magistrate" (magistraat, landdros) and "judge". In the light of its contents, it
could possibly be argued that, in the very early part of this century, bearing in mind the rather
limited jurisdiction of a magistrate at that time, the appellation "magistrate" may have been
compatible with the dictionary definition of that term. Since that time, however, and more
particularly in the case of regional magistrates, there has been a drastic change in the situation and
the term "regional magistrate" to describe our category of judicial officers in the Republic, is a
misnomer.
ARMSA’s ATTITUDE TO THE USE OF THE TERM
"REGIONAL MAGISTRATE"
It is the contention of this Association that it is inappropriate to continue the use of the term
"regional magistrate" in the Republic. It is out of line [in relation to judicial officers who try serious
cases] with the thinking in most, possibly even all, countries of the world, especially those where
English is spoken as a major language. In making this submission, we realise that we are here
advocating a complete break with a tradition that has been built up in the Republic over many years.
But, whatever the reasons may have been that led to the misnomer in question becoming entrenched
in the thinking of many persons in the judiciary of this country, it remains inappropriate. The RSA

has recently moved into an entirely new dispensation. This is therefore the ideal opportunity to
remedy the situation, and we urge the authorities who are responsible for finalising the new
Constitution to give serious consideration to the matter. We submit that regional magistrates must
be named regional judges. other judges already have labels that distinguish them from one another
(Constitutional Judge, Appellate Division Judge, Supreme Court Judge, etc).
PROPOSED SEVERANCE FROM THE MAGISTRATES COMMISSION
We stress that, de facto, we are not magistrates in the generally accepted sense of that term as
defined in standard dictionaries and as understood in other countries. In itself, this is a sound
reason why we should not resort under the Magistrates Commission. For the same reasons that
ARMSA broke away from MASA [that body had difficulty at times in adequately serving the
interests of all its members], it is strongly contended that Parliament must now pass legislation to
remove the regional magistrates from the control of the Magistrates Commission, thus leaving the
Commission to deal with magistrates. In saying so, we make it clear that, if district court
magistrates, as they are currently known, were to contend that the crimes that they deal with are
serious enough to justify a change in their name to that of "district court judge", we shall not stand
in their way. What we desire to bring across respectfully but strongly is that our statutory ties with
the Magistrates Commission ought to be cut in toto. Further reasons for this contention will be
touched upon later. We shall answer the question as to where regional magistrates should slot into
the judicial hierarchy after first dealing with section 95 of the proposed new Constitution.
SECTION 95 : THE JUDICIAL SYSTEM
Apart from courts that can be established by an Act of Parliament, section 95, as it now reads,
makes provision for the Constitutional Court, the Supreme Court of Appeal (the Appellate
Division), provincial and local divisions of the High Court (a new name for the Supreme Court) and
other courts of a similar status and, finally, Magistrates' Courts and other courts of a similar status.
Nowhere are regional courts specifically mentioned. Where, then, do we fit in? We discuss the
possibilities under the headings that follow.
REGIONAL COURT AS A COURT OF "SIMILAR
STATUS" TO THE HIGH COURT
As an Association we would naturally be delighted if a regional court were to be elevated from its
present position to that of a court of similar status to a High Court (existing Supreme Court). We
are aware that there is a move afoot to consider increasing our jurisdiction well beyond the current
maximum of imprisonment for ten years. Even on the hypothesis that such will be the case, there
will nevertheless be no justification for the claim that a "Regional Judge" will then have a status
similar to a High Court Judge. It will, of course, be different if the criminal jurisdiction of the
"Regional Judge" were to be increased to bring it on a par with that of a High Court Judge.

In our considered view and, taking a common sense approach in the matter, it is naive to believe
that the person(s) responsible for drafting section 95 had regional courts in mind when using the
term "other courts of a similar status" in relation to the High Court. It is more likely that what was
contemplated is a court presided over by a person of the status of the current Supreme Court judge.
We are strengthened in this viewpoint for the simple reason that, had a regional court been
envisaged in this category of the judicial hierarchy, it would have been easy to have said so in
express terms. Such is not the case. That brings us to a consideration of the next possibility.
REGIONAL COURT AS A COURT OF "SIMILAR
STATUS" TO THE MAGISTRATES' COURTS
In the diagrammatic depiction of the structure of the courts appearing in the special edition of
Constitutional Talk that contains the working draft of the new Constitution, it is stated that
magistrates' courts deal with "less serious criminal and civil cases". Assuming then that regional
courts are considered either as magistrates' courts or as courts of a similar status, then, since
regional magistrates try cases including murder, rape, armed robbery and kidnapping, etc, it can but
lead to laughter and merriment when dubbing such-like crimes as being of the "less serious" kind.
We are aware that representations were previously made by a group of senior officials from the
Department of Justice in which it was suggested, among other that, at given levels, the magistracy
and regional magistracy should merge into a single component. At the head of each provincial
division of such a single magistracy, would be a provincial president (or provincial chief magistrate).
Under him would be a chief magistrate and under lastmentioned a principal magistrate. The
principal magistrate would be in control of family magistrates, senior civil magistrates and regional
magistrates.
ARMSA places on record that the officials who were responsible for making the proposals referred
to above, did not consult with serving magistrates and regional magistrates and had no mandate to
speak on our behalves. Our Association disassociates itself from the proposals.
Regrettably, we do not know whether the person(s) responsible for drafting section 95 of the
working draft of the Constitution and for the diagrammatic portrayal of the court structures, were
influenced by the representations that have been referred to above. on the one hand, the absence of
any reference in the draft to regional courts, seems to indicate the possibility of some influence in
that a single magistracy seems to be contemplated. On the other hand, it is difficult, if not
impossible, to conceive that a single magistracy will deal with cases of a less serious nature only,
bearing in mind that such magistracy will include existing regional magistrates. Our members are
therefore puzzled and perplexed concerning the ramifications surrounding the proposed section 95.
We urge the authorities to allay our fears by including in the Constitution, in its final form, a
reference to the regional court. The manner in which that can be done is considered later herein.
THE JUDICIAL SERVICE COMMISSION

Section 104 of the Draft Constitution recognises the status of the Judicial Service Commission.
The State President appoints judges on the advice of this commission. In terms of section 100(6) of
the envisaged Constitution, other judicial officers must be appointed in terms of an Act of
Parliament. It is important, therefore, for regional magistrates to know whether they are classed as
judges or will be incorporated into an unworkable single magistracy. Our members respectfully
contend that our cause is just and, in consequence, between sub-sections (d) and (e) of section 95, a
new sub-section should be created to cater for the regional divisions of the High Court. On the
hypothesis of the acceptance of such a proposal, a change will be necessary to section 98(2) of the
proposed Constitution to make it clear that the regional divisions of the High Court do not have
inherent jurisdiction. Should ARMSA’s proposal be adopted, "regional judges" will then resort
under the Judicial Service Commission. In the light of the fact that regional magistrates are already
involved in trying very serious cases and that their jurisdiction may possibly be further increased, we
make the respectful submission that our contentions along the above lines are based on equity and
common sense.
AN ALTERNATIVE PROPOSAL
As just as our cause may be for linkage to the Judicial Service Commission and the concomitant
removal from the jurisdiction of the Magistrates Commission, we realise that there will be
opposition to it from members of the judiciary who will find it difficult to accept the need for such a
drastic change. We do not, merely for the fear of such opposition, abandon our thinking.
However, we do have understanding for the fact that there are responsible members of the judicial
hierarchy who do not share our views. We also accept that, even if our logic stands on solid
ground, the suggested break from established tradition may come as a shock to the thinking of some
jurists. For this reason we make an alternative proposal (ie should our main contention be found to
be unacceptable). In terms of this proposal a Regional Court Commission ought to be established
to cater exclusively for regional court magistrates (or judges, whatever the appellation may be) and
it should operate along lines similar to the Judicial Service Commission.
If ARMSA's alternative suggestion is adopted, it will be an improvement on the existing situation
whereby we are linked to a body that has to cater for magistrates and regional magistrates despite
the existence in some areas of competing interests between the two groups.
JUDICIAL INDEPENDENCE OF JUDGES
It is in accordance with the highest traditions of any civilised country that, because of the
importance attached thereto, the security of tenure of judges must be regarded as the first essential
condition of judicial independence. The second essential condition is that of their financial security
(including a secure pension). Such security must be entrenched at law and not be subject to the
vicissitudes of a political dispensation that can change from time to time [cf the comments of Le
Dain J in the Canadian case of Valente v The Oueen (1985) 2 SCR 673, (1985) 24 DLR 161 at 176

which are totally in line with a working document on fundamental human rights accepted in 1985 by
the General Assembly of the United Nations.] Clauses 102(2), 102(3) and 103 of the proposed
Constitution embody the principles referred to above in relation to Judges of the High (Supreme)
Courts. In effect, under these clauses, it becomes clear that the independence of judges is
entrenched in a Bill of Rights and they are protected against the claws of the Executive.
JUDICIAL INDEPENDENCE OF MAGISTRATES
The conditions of service of magistrates are not entrenched in the proposed Constitution.
Presumably there will be reasons why this is so. But, irrespective of what the arguments) may be in
favour of the matter, we express our concern and dismay at the situation. We list some of our
objections briefly in the following terms:
(a)

a measure of independence from the Executive was only recently given to magistrates. But
links with the State machinery were not cut cleanly. The salaries of magistrates depend,
inter alia, on consultation between the Minister of Justice and the Commission for
Administration, coupled further with the concurrence of the Minister of State Expenditure
[sec. 12 of Act 90 of 1993];

(b)

bearing in mind what is stated in (a) above, it is not surprising that members of Parliament,
members of the public and even some persons amongst the ranks of the judiciary, in the past
perceived, and now still perceive, that magistrates are civil servants whose loyalties lie with
their employer. The lack of entrenchment of our service conditions in the Constitution, will
add fuel to the perpetuation of that perception;

(c)

the failure to entrench the rights of magistrates in the Constitution, will no doubt result in a
continuation of the past highly discriminatory practices that exist at present in relation to the
service conditions of judges compared with those of the judicial officers in the lower courts;
and

(d)

in terms of the proposed Constitution the service conditions of judicial officers other than
judges, are left to "national legislation" {see Clause 105). Magistrates remain, therefore, at
the mercy of the Executive. In this respect, it is as well to mention that the Magistrates
Commission has adopted many of the policies that had previously been in vogue for decades
in respect of magistrates who had during that dispensation fallen under the Public Service
Commission (eg merit system, transfers, subsistence rates, etc).
For these, and other reasons which need not be discussed in this memorandum we submit
that it is unfair, unjust and even irresponsible to leave the rights of one class of judicial
officers to national legislation while protecting another class in terms of internationally
accepted standards. We pose the question : if there are sound reasons for discrimination in
principle between judges and magistrates (who in all but name are judges) , will the

draftsmen of the Constitution please be so bold as to lay down in the Constitution itself the
reason(s) for the discrimination.
THE MAGISTRATE, THE REGIONAL MAGISTRATE AND THE COMMISSION
We previously drew attention to some of the relevant differences between magistrates and regional
magistrates. Recently, a regional magistrate was called upon to try a district magistrate on a charge
of misconduct. After acquitting the alleged offender, the regional magistrate was berated by the
Magistrates Commission who disagreed with his finding. Irrespective of which party was here at
fault, these facts lead to the following conclusions:
(a)

being of higher ranking, it is quite proper for a regional magistrate to preside in a
misconduct enquiry against a district magistrate; and

(b)

a regional magistrate should not in any way be subject to influence by the Magistrates
Commission. In order to entrench his total independence, it is clear that he must under no
circumstances fall under the jurisdiction of that body. An acceptance of this sound principle
will ensure not only his own impartiality, but will also be fair to a district magistrate who is
allegedly guilty of misconduct. How can the latter feel secure if he cannot be certain that
the regional magistrate presiding at the enquiry, is not in any way subject to influence by the
Commission?

We believe that what is stated above reveals the importance of our contention that the path of
regional magistrates must now part ways with that of the Magistrates Commission.
SERVICE CONDITIONS OF REGIONAL COURT MAGISTRATES (JUDGES)
We conclude this memorandum with a few remarks concerning the current service conditions of
regional magistrates. For reasons which do not make sense to us, regional magistrates currently
earn less than chief magistrates of the district courts. We do not know whether the Magistrates
Commission has given its blessing to this situation or not. But what we do know is that it is the
cause of widespread dissatisfaction amongst regional magistrates. In our respectful view, no matter
how senior a district court magistrate may be, he remains attached to a category of judicial officers
which is lower in the hierarchy than the regional magistrate. To argue differently (as has been done)
is difficult to understand. Be that as it may, this kind of anomaly will be avoided if the regional
courts are linked either to the Judicial Service Commission or to a commission established
specifically for the regional court.
Finally, while there may possibly be some justification for the need to transfer a district court
magistrate from one centre to another in a given situation, the position of regional magistrates is
different. No reason exists why we should not be treated in this respect exactly the same as any

judge of the supreme courts. This, too, is yet another of the various reasons why we should not be
linked to the Magistrates commission and must resort elsewhere.
_________________________________
ANNEXURE TO ARMSA’s MEMORANDUM DATED 12.2.1996
THE TITLES "JUDGE" AND "MAGISTRATE”
European historical perspective
The title “landdrost" (Afrikaans - landdros) originated in Holland where it was used to describe an
official who was responsible for the maintenance of law and order. For current purposes and the
sake of convenience we shall use the word "magistrate" in lieu of “landdros" in what follows.
In Southern Holland and Gornichem the magistrates were required to supervise policemen to see to
the protection of the smaller towns against criminals. In Batavia the magistrates were entitled to
arrest criminals and to prosecute them in the courts. There was thus a definite link between the
magistrates and the public service officials of those countries.
Early Cape History
The first magistrate was appointed in the Cape in 1685 to combat the rising incidence in crime. His
duty was to apprehend criminals and to prosecute them in the Council of Justice. While in the early
nineteenth century criminal jurisdiction was granted to magistrates in the Cape assisted by
Heemrade, this was abolished by Ordinance No 33 of 1827.
Development of the magistracy in South Africa
In a 1959 edition of the South African Law Journal, the well-known writer, Hahlo, commented as
follows:
"The development of the magistracy in this country is an interesting phenomenon.
Magistrates started off in 1827 or so as petty justices of the peace, having a very
restricted jurisdiction in criminal and civil cases. In the course of time their jurisdiction
has been gradually extended until today they are judges in every respect, except in
name. Indeed, it is not too much to say that the average man’s conception of the
quality of justice in this country derives, to a considerable extent, from the judicial
work done by magistrates."
Dictionary meaning of "Magistrate"

In the Concise Oxford Dictionary (New edition for the 1990’s at page 712), a magistrate is defined
as:
“1.
a civil officer administering the law;
2.

an official conducting a court for minor cases and preliminary hearings. “

In the "Handwoordeboek van die Afrikaanse Taal” (HAT) the authors under the word "magistraat"
refer one to the term “landdros". They define lastmentioned word as “siviele regsamptenaar vir 'n
bepaalde streek". The word “siviel" is related by the authors to a civil servant.
It is clear from a reading of the English and Afrikaans dictionaries that a magistrate is a civil
servant. In contradistinction to the idea of a magistrate as a public servant who at best is linked to
adjudication in relation to petty crimes only, the judge has a totally different profile as is evidenced
in the prevailing thinking of the citizens of the various countries of the world and in the light of the
dictionary meaning of that word.
Dictionary meaning of "Judge"
The Oxford Dictionary defines a judge (noun) inter alia as "a public officer appointed to hear and
try causes in a court of justice". When used as a verb, "judge" is said to mean the trying of a cause
in a court of justice or the pronouncing of sentence on a person. Bell’s South African Legal
Dictionary goes a step further by describing a judge as a person who is learned in law and is
appointed by the Government to administer justice in the courts.
Past opposition to naming regional magistrates as Judges
The Hoexter Commission raised certain objections to regional magistrates being called judges. In
summarised form these were:
(a)

In South African legal history the official designation "judge" had become exclusive to
judicial officers of the Supreme Court.

(b)

Only attorneys and advocates had practical experience in criminal and civil matters on an
independent basis. Magistrates did not.

Apropos (b) above, we assume that the argument rested on the fact that magistrates, because they
were civil servants, were tainted with their loyalties to the State and thus incapable of achieving true
independence.
Changed circumstances

It scarcely needs to be stressed that the circumstances applicable to the judiciary in this country
have undergone major changes since the bygone days of the Hoexter Commission. We now have a
Constitutional Court and even attorneys are being appointed as judges. This scenario was
foreshadowed by President Nelson Mandela himself at an address to the Transvaal Law Society on
29.10.93 (see 1993 De Rebus 1037/8) when he made it clear that the Republic would enter into a
totally new judicial dispensation. The implication of his warning at the time was that the Supreme
Courts would no longer be considered as sacred ground upon which only practising senior counsel
could tread. Following upon his speech changes in fact took place. The criterion adopted in the
Interim Constitution (section 104(1) of Act 200 of 1993) for an appointment as a judge is no more
than that he or she has to be a fit and proper person.
Appointment as a Judge in terms of the proposed new Constitution
Under options 1 and 2 of the Working Draft. of the New Constitution, any appropriately qualified
woman or man who is a citizen of the Republic may be appointed as a judicial officer [Clause
100(1)]. The State President makes the actual appointments.
Independence of the Judges
Regional magistrates subscribe fully to the need for the absolute independence of judges from all
forms of executive interference. Article 6(1) of the European Convention on Human Rights
specifically provides that citizens are entitled to a fair and public hearing within a reasonable time by
an independent and impartial tribunal. But this presupposes that the concept of independence must,
in the words of a learned judge in S v Heita 1992 (3) SA 785 (Nm) be "enshrined in the hearts and
minds of the ... people and respected by all concerned". There can be no such belief in the minds of
the Public if regional magistrates are not freed once and for all from the shackles that link them in
one form or another to the state machinery of the public Service.
Regional magistrates as judges
We believe that our track record as judicial officers testifies to the fitness of our members to hold
office as "regional judges" and, with that title behind our names, we can finally cast off the image
that many people still have that we are members of the Public Service. We reiterate that, neither by
dictionary definition, nor by world standards, are our members "magistrates" of the various regional
divisions of the country. We are judges in the fullest sense of the word. We contend strongly that
we should no longer be burdened with a relic from a past regime that was birthed in local thinking
and tainted with a tradition which, hopefully, will not be resuscitated and ought to pass into the
limbo of forgotten things. We trust that the name "regional magistrate" which, although it carries
no inherent shame with it, will fall away because it is, in truth, misleading.
Concluding comment

We conclude with the comment that there are amongst our members judicial officers whose
excellence and abilities are such that, to deny them the opportunity to stand in line for an
appointment to the High (Supreme) Court Bench, will amount to no less than the unfair
discrimination with which they have had to live for several decades in the past.

31 January 1996
I hereby object regarding the exclusion of the property clause in the permanent Constitution.
The country will be uncontrollable if such a clause is going to be excluded.
H U SCHICKERLING

SACP-NORTHERN PROVINCE
We are re-faxing this input because of inclusion of a comment on the right to
information. We support the Legal Resources Centre in their demand that the right to
information be retained as a fundamental right in the final constitution in the same
formulation as it appeared in the interim constitution.
INPUT/COMMENT ON THE FINAL DRAFT CONSTITUTION
(The input is not on the whole draft constitution but some contentious aspects of it)
A.

FORM OF STATE

South Africa shall be a unitary state, founded on the sovereignty of its people and on the
principle of equality, non-racialism, non-sexism and mutual respect.
Co-operative governance between the Provinces is a better option than federalism.
B.

THE BILL OF RIGHTS

-

South Africa shall be a multi-party democracy enjoying fundamental rights that
are universally recognised by a range of international treaties and conventions.
It shall also ensure that the basic rights and freedoms of all are respected while
the rich diversity of our society is fully acknowledged.

-

On the issue of abortion, the constitution must not prescribe but leave it for an
individual to finally decide, i.e. pro-choice. However, the department of health
should ensure that expectant females receive thorough professional counselling
before they actually resort to terminating the foetus.

-

The right to education should be entrenched to clearly mean "access to and
affordability of education even at tertiary level".

-

On the death penalty; no firm opinion but in principle it should be abolished.
Alternatively, capital punishment should only be imposed as a last resort and in
extreme cases where the offender cannot be rehabilitated by any form of judicial
punishment or where the continued existence of such offender constitute a threat
or danger to the society.

-

Euthanasia / Mercy killing should be legalised under conditions to be enacted by
parliament.

-

On the freedom of expression, the constitution must restrict hate speech.

-

There should be a property clause in the constitution which will enable people
who have been dispossessed of land before 1913, i.e. dating back to 1652, to
also claim. The land reform process including restitution and redistribution,
should not be commercialised since the dispossessed land was not bought and
should be restored with convenience to the rightful owners.

-2N.B.

The right to information must be retained and guaranteed in the Bill of
Rights for public interest. It is unthinkable for govt to withhold information
against the citizens who mandated it to govern the country.

-

Language: While we agree that the constitution must clearly stipulate that all 11
languages are official and equally important, we must also acknowledge that a
generous use of all of them for government activities will be very costly and may
defeat the purpose of promoting respect for and their development. A specific
suggestion is the use of English as an international medium of communication.
However, the Pan South African Language Board should consider the
establishment of Government Information Centres (in collaboration with the
department of education) where ordinary people can get information, translations
of government documents, etc.

-

On labour relations, the employer's right to lock-out seems to contradict the
worker's right to strike. Perhaps the constitution should remain silent on this
matter and leave it for legislation which will have regard to aspects of arbitration,
mediation, etc. in the event of labour dispute.

-

On economic rights, the second option relates to fair labour practice and is in
favour of workers.

C.

THE JUDICIARY AND LEGAL SYSTEM

-

The existing structures of court should be maintained.

-

The constitutional court shall be the final court of appeal with regard to
constitutional matters. However, this exclude the power to veto legislation.

-

Provinces should have supreme court divisions.

-

Justice should remain a national competence with delegated functions to
Provinces.

-

Traditional courts can continue to exist for as long as they do not violate
fundamental human rights. The national and provincial location of traditional
leaders should serve a consultative purpose, thereby negating the House and
Council of traditional leaders as statutory institutions.

-

There should be a Juvenile Justice System which will progressively serve the
purpose of rehabilitation by ensuring that young offenders, while serving
sentence, are also assisted in terms of training skills including education.

-

The executive, judiciary and legislature must have separate powers.

D.

SUFFRAGE

-3The voting age should be lowered to sixteen because the YOUTH constitute the majority
of the South African population and continue to play a sterling role in improve the socioeconomic status of our country.
E.

STRUCTURES

There should be three (3) levels of government: Central, Provincial and Local govt.
Provinces should have concurrent powers and exclusive powers.
Local government should also have concurrent powers.
There should be established an Inter Governmental Relations Committee which will
ensure joint responsibilities, joint problem solving and share success in co-operative
governance.
F.

NATIONAL SYMBOL

The present national symbol should be retained since it is generally accepted as
reflective of the rainbow nation. It represents unity among South Africans.
CHRIS ALBERTYN
Environmental Justice Forum
SACP Northern Province

UNITED CHRISTIAN ACTION
19/02/1996

SUBMISSION AND COMMENTS ON THE WORKING DRAFT OF THE
NEW CONSTITUTION
PREAMBLE
We support the retention of the opening phrase "In humble submission to Almighty God" in
the preamble to the Constitution. In addition we recommend the following:
"God the Creator made the world and everything in it. He is the Lord God, King of all kings,
Lord of all Lords. God is Lord of all and governs all. He holds all authority, power, right and
justice. He alone is sovereign, and all things are His servants.
God created man in His own image, male and female, therefore all men are created equal.
Man is God's servant, a creature completely dependent upon God for all things. Every man is
under an absolute duty to his Creator to glorify and serve Him by living in His world as a
steward of His creation, endeavoring fully to live His image.
This duty which every man possesses is the basis of rights. Man's duties to God are rights
towards other men. From the creation of the first man, God has given rules which govern the
actions of all men; first concerning man's duties or obligations, second concerning their just
claims or rights.
From one man, God made every nation of men to inhabit the whole earth. He determines the
times set for them and the exact places where they should live and labour. God did this so
men would seek Him, find Him, and acknowledge Him as the author of that which He has
already made known to them, and by which their nations are also to be governed.
Since we are God's offspring, we should not think that His rules of action are made by our
design or skill. Men, having been instructed God, understand that they are bound to His
service, and perceive that they are bound to His service, and perceive that they are endowed
by their Creator with certain universal, immutable, and inalienable rights".
-----12/04/1996
We have just reviewed a copy of the "Refined Working Draft" of the New Constitution and
were surprised to find that the submission from United Christian Action was not referred to in
the list at the back. As this submission was delivered by hand by our Director to the officers
of the Constitutional Assembly and as it reflects a large amount of research and work and the
serious concerns of our constituency, we would be grateful if you could include this and
seriously consider these points in your deliberations.

If you check your records, you will find that this submission was indeed delivered before your
deadline. However, I am including our submission along with this fax for your convenience.
Please be assured of our ongoing prayers for all involved in the deliberations.

Julie Valentine
Administrator

WESCAPE DENTAL LABORATORY
Rylands
The ISLAMIC UNITY CONVENTION has made certain proposals to the draft
Constitution. We, the above-mentioned laboratory support the Islamic Conventions Views.
We also support the death sentence.
[Date received: 15/02/96]

VRYSTAAT KOOPERASIE BPK
24 April 1996

THE RIGHT OF WORKERS TO STRIKE AND OF EMPLOYERS TO LOCK OUT
My co-operative accepts the fact that the right of workers to strike be written into the new
constitution, provided that the right of employers to lock out be similarly protected in the
constitution.
The reason for my co-operative’s request involves much more than protecting the rights of our
members. I elucidate as follows:
1.

Due to the nature of farming and the uncertainty of our rainfall, certain activities in
farming have to be performed regardless of the situation. For example:

1.1

If cows are not milked their udders are damaged to such an extent that their
producing capacity is ruined, not only for that lactation but for the rest of their lives,
and they then are sold as beef.

1.2

If planting cannot be done when it is planting time, then obviously there will be no
crop activities or income on the farm, which will have severe financial impact on both
the farmer and the farmworkers, which in most cases will lead to the financial ruin of
both farmer and workers.

There are many more similar situations.
Therefore it follows logically that if the opportunity is not created, which will not be the case if
the right to lock out is not recognised, to perform these contingency operations, it could as
pointed out above lead to the ruination of the production facility, the farmer and job
opportunities.
If the right to lock out does not exist, then workers on strike in furtherance of their case will
prevent these critical tasks being done.
Over and above the negative effects which have already been pointed out, such a situation is
certain to lead to confrontation and physical violence and even armed confrontation which our
brittle political situation can ill afford.
Furthermore the fall in the rand against foreign currencies had sounded the end to the helicon
days of cheap agricultural product imports. This, together with the increased buying power of
our poorer communities, is rapidly making increased demands on the local farming production
capabilities. These demands cannot be met if the emergency tasks which protect the
production capabilities of Workers’ fears that lock out might lead to their replacement or
dismissal or that it will be counter-productive to their interests are to a large extent only
perceived and not real. Fact of the matter is that most of the operations on the farms require
skilled and experienced workers which cannot be replaced on a sustainable basis by skilled

workers. After all who is going to place machinery worth hundreds of thousands of rands in
the hands of a novice?
From the above it is clear that the right to lock out, as a balance for the right to strike, is in the
best interests of our country, all our people and of the workers themselves. We therefore
request you earnestly to enshrine this right together with the right to strike in our constitution.
J J VAN DER M TALJAARD
CHAIRMAN - VRYSTAAT KOOPERASIE BEPERK

DEPUTY MINISTER OF FOREIGN AFFAIRS
28 February 1996

DEFINITION OF NATIONAL TERRITORY
Your letter B.1.1 dated 13 February 1996 requesting urgent advice on the definition of South
Africa's national territory in accordance with international agreements has reference.
Herewith for your consideration a description of the various segments of the international
boundaries of the Republic of South Africa as established by and contained in the relevant
international agreements. As some of the old treaties in terms of which the boundaries have been
established are not readily available we relied on other sources such as the British and Foreign State
Papers and books such as Hertslet E, The Map of Africa by Treaty Volumes I, II and III, 1967;
Brownlie I, African Boundaries A Legal and Diplomatic Encyclopaedia, 1979; McNair, The Law of
Treaties, 1986.
As far as we could ascertain the alignments contained in the boundary treaties, referred to infra,
correspond with those in the definition of National Territory proposed by the Surveyor-General for
inclusion in the Constitution.
Attention should be drawn to the fact that South Africa's international boundaries with neighbouring
states such as Lesotho and Swaziland have been disputed by them in a number of instances. These
claims to South African Territory are historically based and have been the subject of ongoing
bilateral discussions over many years between South Africa and these states.
Given the short notice we were not able to fully investigate this extremely important issue.
However, we trust that the attached description of South Africa's international boundaries as
expounded by treaties will be of assistance to the constitutional committee.
(SGD) AZIZ PAHAD
-----

SOUTH AFRICA - NAMIBIA
The boundary between South Africa and Namibia is constituted by the orange River and
subsequently the 20th meridian east due northward to the Nossob River. The alignment with the
then German South West Africa was established as consequence of the delimitation of spheres of
influence the Agreement between Great Britain and Germany respecting Zanzibar, Heligoland and
the spheres of influence of the two countries in Africa, signed at Berlin on July 1, 1890.
Article III (1) of the Agreement describes the boundary in terms of "a line commencing at the
mouth of the Orange River, and ascending the North bank of that river to the point of its
intersection by the 20th degree of east longitude".

The eastern limit of German South West Africa is described as "a line commencing at the
abovenamed point (intersection of Orange River with 20th degree of east longitude), and following
the 20th degree of east longitude to the point of intersection by the 22nd parallel of south latitude
.... ". Article III (2) (Cf. British and Foreign State Papers, Volume LXXXII 1889-90, p.39).
Note:
Subsequent to Namibia’s independence on March 21, 1990 the two Governments declared and
agreed in 1993 the boundary between the Republic of South Africa and the Republic of Namibia, as
constituted by the Orange River, to be the median line of the Orange River.
A formal agreement to this effect was negotiated and finalized, although, due to problems with the
delimitation of maritime boundary between South African and Namibia, the agreement has yet to be
signed. However, this should not detract from the agreement that was reached in principle between
the two governments for the boundary to be the middle of the Orange River.
In view of the delimitation problems of the maritime boundary the question may be asked whether
the base point at the mouth of the Orange River from where the median line will commence should
not be defined more accurately.

SOUTH AFRICA - BOTSWANA
In terms of a Boundary Treaty concluded between South Africa and Botswana on 4 September
1973 the international boundary between the Republic of South Africa and the Republic of
Botswana is defined as follows:
'Commencing in the west at the point where the 20th meridian east of Greenwich intersects the
Nossob River the boundary runs along the middle of that river to its junction with the Molopo
River; thence along the middle of the Molopo River to its junction with Ramathlabama Spruit;
thence along the middle of Ramathlabama Spruit to its intersection with the western boundary of
the farm Makaligalikraal No. 51-J.O.; thence in a straight line to the beacon at Maclase; thence in a
straight line to the beacon at Sibatoul; thence in a straight line to the beacon at Schaapkuil South;
thence in a straight line to the beacon at Schaapkuil North; thence in a straight line to the beacon at
Pytlanganyane; thence in a straight line to the beacon at Patamokala B; thence in a straight line to
the beacon at Tschakutswane; thence in a straight line to the northernmost intersection of a straight
line between the beacons at Tschakutswane and Sengoma and the Notwane River; thence along the
middle of the Notwane River to its junction with the Metsi-Mashwana stream; thence in a straight
line to the Beacon No. 2; thence in a straight line from Beacon No. 2 to Beacon No. 3; thence in a
straight line from Beacon No. 3 to Beacon No. 4; thence in a straight line from Beacon No. 4 to
Beacon No. 5; thence in a straight line from Beacon No. 5 to Beacon No. 6; thence in a straight line
from Beacon No. 6 to Beacon No. 7; thence in a straight line from Beacon No. 7 to Beacon No. 8,
on Dikgagong Hill (or Wildebeest Kop); thence in a straight line from Beacon No. 8 to Beacon No.
9; thence in a straight line from Beacon No. 9 to Beacon No. 10 and continuing to a point to where
that line intersects the Marico River at Derdepoort; thence along the middle of the Marico River to
its junction with the Limpopo River; thence along the middle of the Limpopo River to its junction

with the middle of the Shashe River to the east of the two islands bounded by the Limpopo and
Shashe Rivers." (Article 1)

SOUTH AFRICA - ZIMBABWE
The boundary between South Africa and Zimbabwe is described in the Pretoria Convention of
August 3, 1881 between Great Britain and Transvaal and the London Convention of February 27,
1884 between Great Britain and the South African Republic for the Settlement of the Transvaal
Territory simply by reference to "course of the Limpopo River ... “ (article I).
The termini of the South Africa - Zimbabwe boundary are generally referred to as the Botswanatripoint and the Mozambique-tripoint respectively.
The Botswana-tripoint is located at the middle of the Limpopo River to its intersection with the
middle of the Shashe River. This is confirmed by the 1973 Boundary Treaty between South Africa
and Botswana (supra).
The Mozambique-tripoint is referred to as "the junction of the Pafuri River (Luvuvhu River) with
the Limpopo River (Article I of the London Convention of 1884). This is confirmed by the
Agreement between the Union of South Africa and Portugal for the settlement of the boundary
between the Union and the Province of Mozambique signed on February 18, 1926 and a subsequent
Exchange of Notes dated October 6, 1927.

SOUTH AFRICA - MOZAMBIQUE
The boundary between South Africa and Mozambique is described in general terms in the Treaty, of
Friendship, Commerce and Boundaries between Portugal and the Transvaal Republic, signed July
29, 1869. The alignment is described as follows:
' ... thence along the summit of the said mountains (Lebombo Mountains as far as the pass
of the river Comatie, where that river runs between the mountain of Le Bombo; thence to
N.N.E. up to the mountain called Pokiones-Kop, which is to the north of the river Oliphant
where it runs in those parts; thence to N.N.W. to the nearest point of the ridge of Chicundo
where the river Umbovo (Groot-Shingwidzirivier) runs; thence in a straight line as far as
the junction of the rivers Pafuri (Luvuvhurivier) and Limpopo."
This alignment was confirmed by the Treaty of Friendship, Commerce and Boundaries between the
South African Republic and Portugal, signed December 11, 1875. Almost identical descriptions of
the boundary appear in the Pretoria and London Conventions of 1881 and 1884 (supra).
The most southern part of the Mozambique boundary with South Africa is confirmed by the Treaty
between Great Britain and Portugal defining their respective spheres of influence in Africa of June
11, 1891. The Treaty employed the Rio Maputo (Usutu River) as the southern limit of the
Portuguese sphere of influence. Similarly, in a Proclamation of April 23, 1895, issued by the

Governor of Zululand, annexing certain Territories to Zululand, it is stated that "the Maputa or
Usutu River was the northern limit of the territories.
The Angola-Portuguese Treaty further provided that the division between the spheres of influence
should be a line following the parallel of the confluence of the River Pongola with the River Maputo
to the Sea Coast.
In an Exchange of Notes of September 24 and October 5, 1895 the two Governments confirmed
their adhesion to this frontier line. The demarcation of this alignment by British and Portuguese
Commissioners in 1897 was formally approved by an Exchange of Notes of December 29, 1898 and
January 25, 1899.

SOUTH AFRICA - SWAZILAND
The present boundary between South Africa and Swaziland is described in the Pretoria Convention
of August 3, 1881 and the London Convention of February 27, 1884 between Great Britain and the
Transvaal State. The boundary was subsequently implicitly confirmed by the following agreements
between Great Britain and the South African Republic: The Convention of June 11 and 20, 1881,
the Convention for the Settlement of the Affairs of Swaziland signed at Cape Town, July 24, 1890
and at Pretoria, August 2, 1890, the Convention relative to the Affairs of Swaziland, signed at Cape
Town November 1, 1893, and at Pretoria, November 8, 1893, and the Convention relative to the
Affairs of Swaziland, signed December 10, 1894.
The material part of the boundary description is as follows:
“ ... thence along the summits of the Libombo Range to the northern point of the N'Yawos
Hill in that range (Beacon XVI); thence to the northern peak of the Inkwakweni Hills
(Beacon XV); thence to Sefunda, a rocky knoll detached from and to the north-east end of
the White Koppies, and to the south of the Musana River (Beacon XIV); thence to a point
on the slope near the crest Matanjeni, which is the name given to the south-eastern portion
of the Mahamba Hills (Beacon XIII); thence to the N’gwangwana, a double-pointed hill
(one point is bare, the other wooded, the beacon being on the former), on the left bank of
the Assegai River and upstream of the Dadusa Spruit (Beacon XII); thence to the southern
point of Bendita, a rocky knoll in a plain between the Little Hlozane and Assegai Rivers
(Beacon XI); thence to the highest point of Suluka Hill, round the eastern slopes of which
flows the Little Hlozane, also called Ludaka or Mudspruit (Beacon X); thence to the beacon
known as “Viljoen's,” or N'Duko Hill; thence to a point north-east of Derby House, known
as Magwazidili's Beacon; thence to the Igaba, a small knoll on the Ungwempisi River, also
called "Joubert's Beacon," and known to the natives as "Piet's Beacon" (Beacon IX); thence
to the highest point of the N'Dhlovudwalili or Houtbosh, a hill on the northern bank of the
Umgwempisi River (Beacon VIII); thence to a beacon on the only flat-topped rock, about
10 feet high and about 30 yards in circumference as its base, situated on the south side of
the Lamsamane range of hills, and overlooking the valley of the great Usuto river; this rock
being 45 yards north of the road from Camden and Lake Banagher to the forests on the
Usuto River (sometimes called Sandhlanas Beacon) (Beacon VII); thence to the Glungwana

or Ibubulundi, four smooth bare hills, the highest in that neighbourhood, situated to the
south of the Umtuli River (Beacon VI); thence to a flat-topped rock, 8 feet high, on the
crest of the Busuku, a low rocky range south-west of the Impulazi river (Beacon V); thence
to a low bare hill on the north-east of, and overlooking, the Impulazi River, to the south of
its being a tributary of the Impulazi, with a considerable waterfall, and the road from the
river passing 200 yards to the north-west of the beacon (Beacon IV); thence to the highest
point of the Mapumula range, the watershed of the Little Usuto River on the north, and the
Umpulazi River on the south, the hill, the top of which is a bare rock, falling abruptly
towards the Little Usuto (Beacon III); thence to the western point of a double-pointed
rocky hill, precipitous on all sides, called Makwana, its top being a bare rock (Beacon II);
thence to the top of a rugged hill of considerable height falling abruptly to the Komati River,
this hill being the northern extremity of the Isilotwani range, and separated from the highest
peak of the range Inkomokazi (a sharp cone) by a deep neck (Beacon I). (On a ridge in the
straight line between Beacons I and II is an intermediate beacon.) From Beacon I the
boundary runs to a hill across the Komati River, and thence along the crest of the range of
hills known as the Makongwa, which runs north-east and south-west, to Kamhlubana Peak;
thence in a straight line to Mananga, a point in the Libombo range, and thence to the nearest
point in the Portuguese frontier on the Libombo range ... ”
Note:
Swaziland over many years maintains to have claims to South African territory in respect of the
areas known as KaNgwane (currently part of Mpumalanga) and Ingwavuma (part of KwaZuluNatal). These claims purport to be based on ethnic and historical grounds as well as an agreement
between the two countries which was initialled during June 1982, although it has never been signed
or implemented. The attempts by the previous Government to have the said territories excised from
the Republic of South Africa and ceded to the Kingdom of Swaziland were declared null and void
by the Court.

SOUTH AFRICA - LESOTHO
No international agreements relate to the alignment of the international boundary between South
African and Lesotho as a whole. It is only the western sectors of the Lesotho boundary with South
Africa (present day Free State Province) that are described in the Convention of Aliwal North
between Great Britain and the Orange Free State respecting Basutoland, signed February 12,
1869. (Cf. British and Foreign State Papers, Volume LXX, 1878-1879, p.322).
The international boundary as at the time of Lesotho's independence on October 4, 1966, is defined
in a British High Commissioner's Notice of May 13, 1870 as amended by Government Notice No.
74 of November 6, 1871. The text of the Notice is as follows:
"The boundaries of British Basutoland are hereby made known and declared for general
information:

From the junction of the Cornetspruit with the Orange River, along the centre of the former
to the point nearest to Olifantsbeen; from that point, by Olifantsbeen, to the southern point
of Langeberg, along the top of Langeberg to its north-western extremity; from thence to the
eastern point of Jammerberg; along the top of Jammerberg to its north-western extremity;
from thence by a prolongation of the same, to the Caledon River; along the centre of the
Caledon River to the heads of the orange River at the Mont Aux Sources; thence westward
along the Drakensberg, between the Watersheds of the Orange River and the St. John’s
River to the source of the Tees; down the centre of that river to its junction with the Orange
River, and down the centre of the latter river to its junction with the Cornetspruit". (Cf.
Brownlie I, African Boundaries A Legal and Diplomatic Encyclopaedia, 1979, p. 1111).
Note:
As is the case with Swaziland supra, Lesotho over many years claims to be entitled to certain areas
of land currently part of South African territory. South Africa has not conceded to any of these
claims.

MAJOR URBAN AREAS ASSOCIATION
27/02/1996
The Sub-Committee on Local Government of the Constitutional Assembly

THE NEW TEXT OF THE CONSTITUTION OF THE REPUBLIC OF
SOUTH AFRICA
The major Urban Areas Association (MUAA) herewith submit the following principles for
consideration by the Constitutional Assembly for inclusion in the final Constitution.
-----1.

EXECUTIVE SUMMARY OF THE SUBMISSIONS OF THE MUAA DATED
28 SEPTEMBER 1995 AND 23 JANUARY 1996
1.1

This constitutional principle contained in Schedule 4 of the current constitution
and the concept that a constitution provides for local government in a separate
chapter is supported. Chapter 10 of the current constitution may, however, be
in conflict with some of the constitutional principles contained in Schedule 4,
which need further attention.

1.2

The areas of the new text of the constitution that needs most attention are:
1.2.1 The establishment and status of local government.
1.2.2 The allocation of powers and functions to local government and to
different categories of local government.
1.2.3 The relative autonomy of local government.
1.2.4 Aspect of local government financing.

1.3

THE ESTABLISHMENT AND STATUS OF LOCAL GOVERNMENT.
Wall-to-wall" Local Government:
Since local government is an obvious vehicle for the delivery of what is known
as the basic municipal services such as electricity, water, sewerage, sanitation
and internal roads - and to the extent that no part of the country should be
deprived of the potential of enjoying these basic services, it is clearly necessary
that there should be local government in respect of the whole of the country.
The Role of Local Government:
It is proposed that a local government shall, subject to the provision of this
Act, provide services for the maintenance and promotion of the well-being and
good government of the community within its area of jurisdiction and local
economic development within a safe and healthy environment.

The Constitution should clearly spell out the respective roles of primary local
government on the one hand and metropolitan/regional/urban local government
on the other hand and provide for a clear blueprint on the division of powers
and functions between these two categories of local government. It is further
proposed that this division be based on rational criteria provided for in the
Constitution.
Spheres of Government and Functional Autonomy:
Whilst absolute autonomy (sovereignty) is neither possible, appropriate nor
desirable for any form of government since all spheres of government are
subject to the Constitution and the Bill of Rights, each sphere of government
should have meaningful autonomy vis-à-vis the other spheres of government if
it is to be enabled to function effectively and efficiently. In the case of local
government, this is particularly so in respect of those of its functions which it
can perform utilizing only its own resources. Accordingly, the concept of
"spheres" of government is in contrast to the hierarchical arrangement implied
in terms "tiers and levels" and expresses the notion that the local government
sphere is the most appropriate vehicle to exercise any function and make any
decision regarding the services which can most effectively and efficiently be
rendered locally (Constitutional Principle XXI-CPXXI). The concept of
functionality is used to limit the autonomy of the local government sphere by
reference to those conferred functions which can be carried out by local
government utilizing only its own resources. On this basis local government
will be dealing with those functions which are closest to the people, and their
representatives in the local government sphere are the ones most closely
attuned to their wishes and to the general political dynamics surrounding these
matters at local level. For the sake of democracy, undue interferences by other
spheres of government must be avoided.
Inter-sphere Relations:
Having accepted the above, it is necessary to regulate the relationship between
the three spheres of Government, the more so in view of the obvious and
necessarily superior legislative power of National and Provincial spheres of
government. The proposals accordingly contain a safeguard for the rights of
local government by proposing a Senate in which the three spheres of
government will be equally represented. One of the functions of such a
reconstituted Senate would be to consider proposed legislation relating to local
government, and a distinction is then drawn between, on the one hand,
legislation which would materially affect local government in respect of its
autonomy, and on the other hand, legislation relating to matters in which a
local government does not have functional autonomy or where there is
concurrence between it and another sphere of government. In the former case
it is proposed that such legislation should require the concurrence of the Senate
by at least two-thirds majority, whilst in the latter case the Senate must simply
be given an opportunity to make an input thereon.

1.4

THE ALLOCATION OF POWERS AND FUNCTIONS TO LOCAL
GOVERNMENT AND TO THE DIFFERENT CATEGORIES OF
LOCAL GOVERNMENT.
The MUAA proposes that:
1.4.1 The constitution must provide for a framework regarding the
entrustment of powers and duties to local government in such a way as
to prohibit the competent authority's non-entrustment of functions to
local government, and to ensure that local government functions are
entrusted to the appropriate categories of the local governments.
Original versus Entrusted Powers:
To create local government as a separate sphere of government without
affording it some original powers and functions is a misnomer. The
powers and functions of local government should originate from two
sources, namely:
(a)

those contemplated by the provisions of the Constitution
(original powers) dealing with the role of local government visà-vis the roles of the other spheres of government, namely to
provide municipal services and local developmental services,
and

(b)

certain other powers and functions to be entrusted by a
competent authority with a view to bringing government closer
to the people. This entrustment must be made accordingly to
objectively determinable criteria, which could be enforced in a
court of law.

1.4.2 Categories of local government powers and functions must inter alia
provide the basis for the distinction between the different categories of
local government.
1.5

THE RELATIVE AUTONOMY OF LOCAL GOVERNMENT
The MUAA proposes that:
1.5.1 Local government must receive some form of autonomy from the
Constitution and not only from other levels of government.
1.5.2. The autonomy of local government should be intrinsically coupled to its
own powers and functions. See Section 1.3 above.

1.6

ASPECTS OF LOCAL GOVERNMENT FINANCING
The concept of affording some autonomy for each sphere of government (as
enunciated in the motivation for Section 1.3 above) must be linked to the
notion that the different spheres of government should have competency in

respect of the imposition and recovery of their respective forms of taxation.
This notion accords with CPXXV which requires that the new Constitution
must make provision for "appropriate fiscal powers" for local government.
Furthermore, CPXXVI envisages that local government shall have a
constitutional right to an equitable share of revenue collected nationally so as
to ensure that it is able to provide basic services and to execute the functions
allocated to it.
CPXXVI envisages that objective criteria be developed regarding the
distribution of such revenue, and that the body entrusted with such
development should be representative of the affected spheres of government.

Committee on Environmental Affairs and Tourism
29/03/1996

THE CONSTITUTION AND THE ENVIRONMENT
The Portfolio committee on Environmental Affairs and Tourism would hereby like to submit
its proposal with regard to clause 23 of chapter 2 and clauses 106 and 115 of chapter 7.
The committee would like to request an opportunity to discuss chapter 9 with regard to
provincial and national legislative competence.
The committee would like to assure the Constitutional Assembly that these proposals were
made in the interest of the environment and that they are willing to clarify any issue should the
need to arise.
Peter Mokaba
---Chapter 7:

State Institutions supporting Constitutional Democracy
ENVIRONMENTAL COMMISSION (Section 106)

Amendment to Clause 106 by the inclusion of new subclause:
" (f)

The Environmental Commission"

New Clause 115:
The Environmental Commission
Function of the Environmental Commission
(1)

The Environmental Commission must promote the protection and management of the
environment in the interests of present and future generations and the development,
protection and attainment of environmental rights.

(2)

The Environmental Commission has the powers necessary to perform its functions
including the power to monitor, investigate, advise, report and take appropriate
remedial action on environmental matters.

(3)

The Environmental Commission has the additional powers and functions prescribed by
national legislation.

Tenure

The members of the Commission shall be appointed for a non-renewable term of not fewer
than five years and not more that ten years.
-----Chapter 2:

HUMAN RIGHTS

Clause 23
(a)

(b)

Every person has the right to an environment that is conducive to health, well-being
and quality of life and which is managed responsibly for present and future generations.
This shall include, but is not limited to :
(i)

the prevention of pollution and environmental degradation

(ii)

the management of waste and rehabilitation of degraded environments.

(iii)

the promotion of conservation and protection and biodiversity

(iv)

the securing of the natural and cultural heritage

(v)

the wise use of natural resources

(vi)

the protection of the environment through legislative and other measures

All persons, including the state and its organs, have a duty to ensure the achievement
of these rights.

Peter Mokaba
Chairperson of the Committee on Environmental Affairs and Tourism

5 February 1996
PROPERTY RIGHTS IN THE CONSTITUTION
I hereby wish to inform you that Option 1 and 2 of the working draft of the Constitution is not
acceptable to me. These Options must not be retained in the Constitution and must be
rejected. Option 3 that acquire, preserves and carries the land and thus guarantees property
rights, will be the only workable clause.
No person must be restrained from practising this right, as guaranteed by the negotiations of
CODESA, the interim Constitution and the speeches by the President.

P R HUMAN

RIGHT PARTY (RP)
The RIGHT PARTY hereby respectfully requests that the New Constitution be changed as
indicated on the following page.
The reason for this is as follows:
The Boere Afrikaner Nation has repeatedly indicated that it wants self determination in an
independent State. The signs are there that should they not get their wish there will always be the
danger of an imminent civil war. If they do get such a state however this imminent danger will
disappear. Providing such a state will foster mutual trust and the two nation.,; will be able to live
side by side and complement each other to provide a stable and prosperous future for all.
Your favourable consideration and inclusion thereof in the new constitution will be appreciated.
(SGD) G.L.K. SINCLAIR

CHAPTER 16
The Right to Self Determination
Establishment
204. (1)

The Government shall be bound to allow the Ethnic Boere Afrikaner Nation the
right to self determination in a Independent Country of there own.

(2)

A self sustainable portion or portions of the Republic of South Africa shall be set
aside for the purpose of establishing such a Favoured Nation National State
(Volkstaat) should the Boere Afrikaner Nation show the desire for and request such
a State or States.
(a)

Any utilities, such as water, electricity, postal, railways roads and
telecommunications as well as police and defence equipment existing within
the boundaries of the allocated area shall become the property of the state and
be controlled by the elected Government of such a State or States.

(b)

All mineral rights of the minerals within the boundaries of the State or States
so allocate shall be transferred to the State or States mentioned in 204. (1) and
(2) above.

(c)

Overflying rights, for the aircraft of such a State or States over the Republic of
South Africa shall be granted to the State by the Government of the Republic
of South Africa.

(3)

The State of States shall be Governed by the members of the Government elected by
the Boere Afrikaner Nation as an Independent Self Governing State or States.

3 February 1996
PROPERTY RIGHTS IN THE CONSTITUTION
I hereby wish to inform you, as stated in the working draft of the New constitution, is not
acceptable to us.
1.

Option 1 - that prescribes the property clause to be excluded in the Constitution.

2.

Option 2 - whereby government can make laws that property be vacated, is both not
acceptable to us. We reject it.

3.

Option 3 - guarantees property rights and declares that nobody be deprived of their
property; is fully supported. The circumstances whereby property may be vacated as in
option 2 is rejected.

G J VAN DER LINDE

ISLAMIC UNITY CONVENTION
26 March 1996
THE WORKING DRAFT OF THE NEW CONSTITUTION OF SOUTH AFRICA (DRAFT
CONSTITUTION)
We refer to the above matter and wish to advise that the Islamic Unity Convention (IUC) filed a lengthy
submission on the 20 February 1996 to the Constitutional Assembly in respect of the Draft Constitution.
Only 2% of the IUC's submission dealt specifically with Muslim rights and the remaining 98% dealt with
matters affecting the entire South African society including the Muslims.
Being the duly elected representative of the people of South Africa and having the responsibility of having to
deal with amendments, deletions and omissions to the Draft Constitution, we wish to advise that for example:
1.
The Bill of Rights has not been entrenched in the Draft Constitution.
2.
Political Prisoners have not been recognized as a category of prisoners.
3.
The moral and ethical values of the majority of South Africans have not been taken into cognisance,
for example, abortion, death penalty, pornography, gambling, etc.
We humbly submit that after more than 300 years refusal to recognize Muslim Personal Law, Parliament must
not deal with this matter on a piece meal basis and that the Muslim Community must be consulted.
A summary of the IUC's key submissions is annexed hereto. For a copy of the complete IUC submission
contact your political party.
ACHMAD CASSIEM
National Chairman

In the name of God, Most Gracious, Most Merciful

SUMMARY OF THE ISLAMIC UNITY
CONVENTION’s SUBMISSION TO THE
CONSTITUTIONAL ASSEMBLY
“O ye who believe! Stand out firmly for justice as witnesses to Allah, even as against yourselves, or your parents,or your
kin, and whether it be against rich or poor: for Allah can best protect both. Follow not the lusts (or your hearts), lest ye
swerve, and if ye distort (justice) or decline to do justice, verily Allah is well acquainted with all that ye do.”
[Quran 4:135]

SOVEREIGNTY
In the Draft Constitution there is no Preamble, but space has been left for it. We propose that the following should be
inserted:
In the name of God, Most Gracious, Most Merciful
Preamble
The Republic of South Africa’s Constitution declares the sovereignty of God Almighty over the affairs of all
people. Mindful of the commitment to a religious way of life by the majority of the people; and mindful of the

commitment of the people to democracy, equity, freedom, justice and peace, the people resolve to establish open,
transparent, honest and democratic government. This preamble forms part of the Constitution.
Legislative Authority of Republic
The Draft Constitution states that legislative authority is vested in Parliament. We propose the following:
The legislative authority of mankind is vested in the Creator. Parliament may make laws for the Republic in terms
of the Constitution, which laws must be evaluated against the criterion of the laws of the Creator.
Interpretation of Bill of Rights
When interpreting the Bill of Rights, every court:
must promote the values that underlie an open and democratic society based on freedom, equality, justice and
Basic Human Morality;
must consider all applicable international law; and
must consider foreign law.
It is obvious that we cannot espouse universal human rights without considering universally valid criteria.

MUSLIM RIGHTS
Muslim Personal Law
Only 2% of the total submissions made by the Islamic Unity Convention concern Muslims directly and specifically.
This means that 98% apply to the oppressed masses inclusive of the Muslims. In the Draft Constitution, Muslim
Personal Law (MPL) is seen as a matter to be dealt with by Provincial governments. We submit that it must be dealt
with by the National government as the application and implementation of Muslim Personal Law cannot be fragmented
on a provincial basis.
The Draft Constitution also states that MPL must be subject to the Draft Constitution, that is, conform to the Bill of
Rights. We submit that this cannot be the case as this would make MPL subordinate to man-made law, a position
completely antithetical to Islam.
Muslim Courts
There is also no provision for Muslim Courts to enforce MPL. We submit that provision must be made for Muslim
Courts to apply MPL and these Courts must be administered by Muslim Jurists.
Rights of Muslim Workers
There is no provision in the Draft Constitution for the rights of Muslim Workers. We propose the following:
Muslim workers shall:
not be compelled to serve, prepare or deliver foodstuffs, beverages and any other matter which is Haraam
(ie. which is prohibited in Islam), and
be entitled to attend the Friday obligatory prayer meetings, ie. Jumu’ah; and
have the right to be dressed modestly.
Muslim Council
There is no provision in the Draft Constitution for a Muslim Council to scrutinise proposed legislation. The Muslim
Council will monitor legislation to ensure that there is no discrimination against Muslims and will inform the
Government of the Muslim Community’s view regarding such legislation.

POLITICAL RIGHTS
Political Prisoners
A major oversight or deliberate omission is the rights of political prisoners and detainees. No provision is made for
this category in spite of this having been a demand of the liberation movements under the Apartheid Regime. We
submit that:
The State recognises the right of political prisoners to be treated in accordance with the Geneva Convention.
Self Defence

In a community wracked by political violence and crime, it becomes imperative to realize the importance of the right to
self-defence. Presently it is a Common Law right. No provision, however, has been made for it in the Draft
Constitution. We submit that:
Every citizen has the right to self defence.
Confiscation of Land
There is no provision in the Draft Constitution for the confiscation of arable land which has been or is lying fallow. We
submit that:
Arable land lying fallow for more than 3 years will be confiscated by the State and redistributed to its citizens on
an equitable basis.

PARLIAMENT
Members
The Draft Constitution makes provision for 200 to 400 members. We submit that the maximum should be 200.
Election of President
The provision in the Draft Constitution states that the President must be elected by the National Assembly from its own
ranks. We submit that:
The President shall be elected by universal suffrage at the same time as the National General Elections take place.
Salaries
There is no specific provision in the Draft Constitution that attendance will determine the salaries of the Members of
Parliament at National, Provincial or Local level. We submit that:
Members of Parliament shall be remunerated according to their attendance. The Speaker of the Parliament in
concert with the Secretary of Parliament is responsible for the proper administration of attendance of all Members
of Parliament.
These submissions have been repeated in respect of Members of the Senate, the Provincial and Local Government.
Accountability
The Draft Constituition makes no provision for the personal accountability of elected officials for funds fraudulently,
negligently and dishonestly disbursed. We submit that:
All members of the National Assembly, Senate, Provincial Legislatures, Local Government and the bodies they
serve on shall be held jointly, severally and personally accountable for all the administration of public funds,
under their control. If such funds are dishonestly, fraudulently or negligently disbursed, such funds may be
recovered from the relevant members or bodies.
All queries arising out of the above shall be investigated by the Public Protector who will liaise with the relevant
authorities to recover the said funds and/or to press criminal charges.
Election Promises
Political parties must be held accountable for their election promises. We submit:
*
All political parties must register their election manifestos, which clearly spell out their policies, with the
Independent Electoral Commission.
*
Upon such party being elected to office and becoming the governing party and failing to execute or
implement or cancel its election promises, the party shall be held liable for its failure or omission to comply with its
manifesto.
*
On application by any South African citizen to the
High Court of South Africa or on instruction from the Independent Electoral Commission, such party
shall:
rescind such a cancellation immediately, or
resign from office forthwith, or
resign from office and hold a referendum for the relevant electorate to seek authorization for its
deviation from its election manifesto. Such a party shall pay for the entire costs of the referendum from its own
party funds. Such a referendum shall be held within one month from the date of resignation of the said governing
party. Should such a party fail to receive a majority, a general election must be called.
The registered manifesto must be available in all the official languages of the Republic of South Africa.

Seat of Parliament
The seat of the National Assembly is Cape Town. Sittings at other places are permitted only on the grounds of public
interest, security or convenience, and if provided for in the rules and orders of the Assembly.
Referendum
Provision must be made in the Constitution for Referendums. We submit that:
*
A referendum must be called by the governing authority of any tier of government in the Republic of South
Africa when any Bill, be it constitutional or general, will have the effect or tend to have the effect or can be
reasonably construed to have the effect of an abrogation, variation or cancellation of any of the community’s
religious beliefs, religious practice, family law, be it customary, tradition, religious based, general socio-medico
issues, moral issues, penalties for serious crimes or any issue affecting the way of life of any community in the
Republic of South Africa, excluding race.
*
A general referendum shall be held when the issue is a general issue affecting all people.
*
When the issue is such as to be peculiar and special to a specific community, the referendum must be held
within that community. In this case, registration of voters shall be such as to reflect the specific community to be
tested in the referendum.
*
A referendum will be held when an application is made to the Office of the President by such members of
the public or a specific community and the application warrants such referendum.

BILL OF RIGHTS
Entrenched Bill of Rights
The Bill of Rights can be amended by a two thirds majority of both Houses of Parliament. The Draft Constitution
consequently does not entrench the Bill of Rights. We submit that:
The State must respect, protect and enforce the rights of this Bill of Rights. The rights set out in the Bill of Rights
are inalienable; they may not be diminished, compromised or abrogated. All amendments to this Constitution must
conform, promote and/or enhance the rights in the Bill of Rights.
When Parliament seeks to amend the Constitution and such amendment affects the Bill of Rights, the following
procedure shall be followed:
*
The National Assembly and the Senate sitting jointly as well as the Legislatures of the Provinces adopt the
Bill by three quarters of the members of Parliament and the Legislatures of the Provinces respectively, provided
three quarters of the Legislatures of the Provinces contain three quarters of the electorate, and
*
The President thereafter refers the Bill to the Constitutional Court to determine whether it conforms,
promotes and enhances the Bill of Rights and is thus constitutional, and
*
To test the will of the people and in consonance with the spirit of the Constitution, a national referendum
shall be held to ascertain the views of the people with regard to the amendment to the Constitution, and
*
Whereafter Parliament taking the outcome of the referendum into account, must amend the Bill
accordingly.

BASIC HUMAN MORALITY
Freedom of Expression
We have submitted proposals that indicate that freedom of expression is not an absolute right. Below is a synopsis of
our viewpoint:
The suggested criteria for the limitation of this right is “basic human morality”. The religious view of the majority of
South Africans must be taken into account. Islam and other religions are opposed to prostitution, homosexuality,
abortion, pornography, lesbianism, bestiality, paedophilia and any other form of lewdness.
Blasphemy of God Almighty (The Supreme Being) and the Prophets of all religions MUST NOT BE protected by the
right to freedom of expression.
Privacy
We propose the inclusion of the following additional rights:
The right not to:
*
be sexually harassed;
*
have one’s modesty violated;
*
be spied upon.

Economic Activity
We submit that:
Everyone has the right to pursue the livelihood of their choice, including the right to choose freely their occupation or
profession, their place of work and their place of training in accordance with Basic Human Morality of Society.
One does therefore not have an unlimited range of choices. The criteria for limiting this right is that it must conform to Basic
Human Morality. The Islamic Unity Convention is opposed to prostitution, child labour, pornography and gambling.
Abortion
We submit that:
Human life is sacred and inviolable and every effort shall be made to protect it. In particular, no one shall be
exposed to injury or death except under process of law.
No one may destroy any formation resulting from human conception.

Rights of Employees
We support these rights and merely add what is in italics:
Everyone has the right to fair labour practices and concomitant obligations.
Workers have the right:
*
to form and join trade unions;
*
to participate in the activities and programmes of a trade union; and
*
to strike
*
to refuse to do anything which conflicts with Basic Human Morality of Society.

ENVIRONMENT
We support the basic submission, but add what is in italics:
Everyone has the right:
*
to an environment that is not harmful to their health, their well-being or their Basic Human Morality;
*
to have their environment protected through reasonable legislative and other measures designed to:
*
prevent pollution and ecological degradation;
*
promote conservation; and
*
secure sustainable development and use of natural resources.
Humanity cannot live purely in an ecological environment only. Human beings need a social, intellectual and an artistic
environment as well. Thus we submit:
Everyone has the right:
*
to an environment conducive to learning and teaching;
*
to an emotionally stable environment;
*
to a basic human moral environment that is conducive to his/her well being and development;
*
to an aesthetically and spiritually fulfilling environment.

ARRESTED & DETAINED
Our submissions in this regard are emphasized:
Everyone who is arrested for allegedly committing an offence has the right:
*
to remain silent;
*
to be informed, immediately and in a language that the arrested person understands:
*
of the right to remain silent; and
*
of the consequences of not remaining silent;
*
to have his/her family, a friend or legal advisor informed immediately that he/she has been detained.
*
to immediately telephone and inform his/her legal representatives or family of his/her detention.

AFFIRMATIVE ACTION
We submit that equality and equity has been conflated. We therefore replace the term “equality” with “equity”:
Equity includes the full enjoyment of all rights and freedoms and obligations. To achieve equity, legislative and other
measures, that are designed to protect and advance groups or categories of persons disadvantaged by unfair discrimination,
may be used.

Affirmative action based on race or any other irrational criteria is unacceptable and against Basic Human Morality. We
believe in equality of opportunity, but equality of outcome cannot be guaranteed.

STATE OF EMERGENCY
States of Emergency
We submit the following:
*
An Act of Parliament may provide that a state of emergency may be declared whenever:
the life of the nation is threatened by war or invasion;
natural disaster, public emergency, and/or epidemics;
disorder.
*
The National Assembly, by a majority or at least two thirds of its members, may resolve to extend a declaration of a
state of emergency for a period of up to three months, or for a further period of up to three months but for no more than a
maximum of 6 months.
*
Any legislation enacted in consequence of a declared state of emergency may not derogate from the Bill of
Rights save in respect of some rights only, depending on the reason for the state of emergency.
*
Whenever anyone is detained in consequence of a declaration of a state of emergency, the following conditions must
be observed:
a)
an adult family member or friend of the detainee or his/her legal adviser if he/she has one must be contacted
immediately, and told that the person has been detained;
b)
a court must review the detention within 3 days after the date the person was detained, and the court must release
the detainee unless the detention is necessary to restore peace and order.
*
If the detainee is not released, the Court must review the detention 5 days thereafter and the detainee must be
charged or released.
*
The State recognises the rights of detainees to be treated as political prisoners in accordance with the Geneva
Convention.

SOCIAL SERVICES
Housing
The Draft Constitution states that there is a right to access to adequate housing; we however, submit that there should
be the right to housing and not merely access.
Education
We submit the following:
Everyone has the right:
*
to a basic education, including adult basic education, in a state or state-aided institution;
*
to further and continue his/her education and the state shall take the necessary legislative steps to make the
same available and accessible on an equitable basis; and
*
to choose instruction in any language where instruction in that language can be reasonably provided at state or stateaided institutions.
*
to receive religious instructions in accordance with his/her religious beliefs.
Health, Food, Water & Social Security
No one may be refused medical treatment or other social services.
Everyone has the right to:
*
health care services, including reproductive health care, of the highest attainable standard;
*
optimum nutritious food and readily accessible clean water; and
*
a social security system including, if they are unable to support themselves and their dependents, absolute basic
social assistance which shall be scientifically determined.

CHILDREN’S RIGHTS

Children
*
Every child has the right:
to a name and a nationality from birth;
to family care, (parental care), or appropriate alternative care when removed from the family environment;
to optimum nutrition, shelter, basic primary health care services, and social services;
to be protected from maltreatment, neglect or abuse;
not to be detained except as a measure of last resort, in which case, in addition to the rights the child enjoys
under sections 11 and 34, the child may be detained only upon a Court’s Order and provided that:
- a serious crime has been committed;
- he/she be kept in a separate institution away from other persons over the age of 16 years;
- the child has the right to psychiatric / psychological treatment;
- the child be treated in a manner, and kept in conditions, that take account of the child’s age.
*
The child’s best interests are of paramount importance in every matter concerning the child.
*
In this section, child means a person under the age of 16 years.
*
No child shall be obliged to work on a full-time basis nor be required or permitted to perform work or provide
services that are inappropriate for a person of that child’s age, or that place at risk the child’s well-being, education,
physical or mental health, or spiritual, moral or social development.

Anyone who is interested in obtaining a set of the complete submissions may contact us at Telephone (021) 697-1191/2 or Fax: (021)
697-2298; or write to The Administrative Secretary, Islamic Unity Convention, P O Box 111, Gatesville, 7764. The cost is R20.00 per
set inclusive of postage.

6 February 1996
PROPERTY CLAUSE IN THE CONSTITUTION
It is according to my opinion extremely important that the property clause in the New
Constitution be retained.
If it is not going to be retained, then it will be a rupture in my basic human rights.
I hereby urgently request you to reinstate the property clause in the New Constitution.
J VAN DER WALT

6 February 1996
THE RIGHT TO LIFE
It is my right to decide on my constitutional right. I object to Article 10, 11 and 24 of the
Constitutional Draft. The following comment is with regard to Article 10:
Article 10 (the right to life) must be defined to allow more space for lawful death punishment.
Hereunder include the protection of yourself against any violence, the lawful arrest of a person
and to prevent a person from escaping.
The Constitutional Draft must acknowledge the right to own a firearm and limits must be
imposed on the Government by wanting to disarm law abiding citizens.
J P LIEBENBERG

2 February 1996
PROPERTY RIGHTS IN THE CONSTITUTION
I hereby notify you that Option 1 and 2 as prescribed in the working draft of the New
Constitution is not acceptable to me. These options may not be retained in the Constitution
and is thus rejected. Option 3 that guarantees the right to own property will be the only
workable clause.
No person must be denied to practice this right, as guaranteed in the negotiation process of
CODESA, the interim Constitution and the speeches of the President.
D B HUMAN
Verkeerdevlei

COSATU - BRITS LOCAL
22 MARCH 1996
RE : COSATU BRITS LOCAL SUPPORTS LEGAL RESOURCES CENTRE’S
SUBMISSION
Our organisation supports the Legal Resources Centre in their demand that the right to
information be retained as a fundamental right in the final constitution in the same formulation
as it appeared in the interim constitution.
J R NGAKANE
CO-ORDINATOR

5 January 1996
I hereby wish to notify you that Option 1 and 2 as prescribed in the working draft of the New
Constitution is not acceptable to me. These options must not be retained in the Constitution,
and is thus rejected.
Option 3 that guarantees property will be the only workable clause. No person should be
denied to practice their right, as guaranteed during negotiations of CODESA, the
interim Constitution and by the speeches of our President.
W D VAN EEDEN

It is my right to decide on constitutional rights. I object against article 10, 11 and 24 of the
working draft constitution.
BJ FOUCHE
Maasstroom

2 February 1996
I write about the right to own a firearm for law abiding citizens that possess firearms with the
purpose to protect themselves against life and property and in the event of
provocation/danger/self defence.
I feel that the Constitutional draft should give me and thousands of others the right to that
protection. I am a fifty year old lady that lives on a farm. our house has no security because it
has many windows and we cannot afford to secure it. It was built in a time when criminals
were criminals and the responsible population had a say in human rights and had the support.
On the one side a request is made on the population to “help” the police to clamp down on
crime, and on the other hand only the criminal has rights if someone gets hurt. Now what is
expected of me if someone should enter my house unlawfully? Must I be murdered, raped or
be shot and die in the process? Like many other elderly on the farms that "unfortunately" had
to die? Or must I shoot in self protection to save my own life, but go to jail for it because the
"rights" of the criminal has been affected. (I of course have no rights).
I am going to tell you what I am going to do and what every citizen should do so that the
community wherein we live, where we have no protection. I am going to "shoot" because I
have the right to life, even within a Government of discrimination where lawlessness is highly
celebrated.
The reinstatement of the death penalty and a healthy police force will limit the self protection
of the public, not the disarming of my firearm. (And ironically enough, if the need arises to
protect myself by shooting, then it would be easy for me to get the death penalty, than to sit
with a lot of barbarians in a prison cell, but this is another matter).
Article 10 must be defined so that it can limit the powers of Government to disarm law abiding
citizens.
S BOTHA
Burgersdorp

COMMUNITY AGENCY FOR SOCIAL ENQUIRY

CASE
Braamfontein
7 February 1996
Here is a copy of the report that was written for the Association for the Advancement of
Black Accountants in Southern Africa (ABASA).
We were commissioned by ABASA to examine ways in which to increase the number of
qualified black chartered accountants in South Africa. To do the research we made use of
case study methodology and examined the process of qualifying as an accountant from school
through to the final bar examination.
We found that black accountants are disadvantaged not only as a result of the poor schooling
and the inferior education they receive in historically black universities, but also as a result of
the treatment they receive during traineeship. As trainees, they are expected to conform to the
dominant culture in the organisation. Cultural diversity is very rarely taken into account.
We developed a theoretical model to explain the research findings. This model takes into
account the experiences of potential accountants in the family, during school, university, and
accountancy traineeships, and the effects of these experiences on their self confidence. We
found that stereotyping, which forms the basis on which the model was built, can have positive
and negative effects. On the one hand, stereotyping can undermine self-confidence. On the
other hand, people can react against and overcome the negative effects of stereotyping,
through building networks.
We used the research findings and the model to formulate recommendations to facilitate the
advancement of black accountants in South Africa. We do believe that our model may have
relevance for a wide range of professionals, not just accountants.
We hope you will find this report interesting and informative.
EVERATT D (DR)
Director
[ Editor's Note:

The Report "Project 2000 - Facilitating the increase of black
accountants in South Africa" designed, analysed and written for The
Association for the Advancement of Black Accountants in Southern
Africa (ABASA) by Community Agency for Social Enquiry (CASE) Ros Hirschowitz, Mark Orkin, Chantal Cuddumbey, Grace Rapholo
and Lebogang Taunyane - 1995, was unable to be scanned. ]

RIGHT PARTY (RP)
The RIGHT PARTY hereby respectfully requests that the New Constitution be changed
as indicated on the following page.
The reason for this is as follows:
The word "PRIVATE" is described in the OXFORD DICTIONARY as “not public, not open to or shared with or known to the public, not official”
For any community to go to the exorbitant expense of starting a private school which
ends up with exactly the same requirements and rules of the constitution for state
schools is ludicrous. Since the taxes these people pay are already used to fund state
schools they should have the right to start a 'private' school, of their choice, if they wish.
Your favourable consideration and inclusion thereof in the new constitution will be
appreciated.

Education
28.

(1)

Everyone has the right (a)
(b)

(c)

(2)

to a basic education, including adult basic education, in a state or
state-aided institution;
to further education, which the state must take reasonable and
progressive legislative and other measures to make generally
available and accessible, without lowering the standards and
without preventing the students already enlisted and studying at
such educational institutions from completing their studies; and
to choose instruction in any language where instruction in that
language can be reasonably provided at state and state-aided
institutions without forcing students already receiving education in
a certain language at such institutions from changing their
language of education.

Everyone has the right to establish and maintain, at their own expense,
private educational institutions that (a)
(b)
(c)

are based on an exclusive ethnic culture, language or religion;
are registered with the state; and
maintain educational standards that are not inferior to educational
standards at comparable state aided educational institutions.

G L K SINCLAIR (LEADER)

6 February 1996

ASSOCIATION OF LAW SOCIETIES OF SOUTH AFRICA
COMMENTS ON CHAPTERS 2 AND 6 OF THE WORKING DRAFT OF THE NEW
CONSTITUTION
SUPPLEMENT ON HORIZONTALITY AND SOCIO-ECONOMC RIGHTS
EXECUTIVE SUMMARY
On 2 February 1996, the Association of Law Societies submitted to the Constitutional
Assembly comments on Chapter 2 (Bill of Rights) and Chapter 6 (Courts and Administration
of Justice) of the Working Draft of the New Constitution.
This document is a supplement to those comments. It deals with the controversial questions
of the "horizontal" application of the Bill of Rights, and with its socio-economic clauses.
Healthy horizontality
On the question of the horizontal application of the Bill of Rights, the ALS distinguishes
between two versions of that idea. The one, which is benign, says that the Bill of Rights
should govern all law, whether the law is legislation, common-law or customary law, and
whether it deals with public or private disputes. This conclusion follows from the supremacy
of the Constitution itself.
The other version says that the rights in the Bill of Rights should give rise to claims against
private persons. The consequences of this version are difficult to foresee, and have probably
not been worked out. Much harm to governmental programmes and unfairness to private
individuals could be caused through horizontality in this sense.
The ALS supports the first version of horizontality, and strongly cautions against the second.
Socio-economic rights: developing the new approach
There is a good argument for requiring the Bill of Rights to recognise people's basic socioeconomic needs, such as those to food, water, housing and health care. But to include these
needs in the Bill as directly enforceable rights could generate - expectations, and lead the
courts to usurp matters best left to the executive and the legislature. It is much better to
include them in the Bill as what might be called standards of seriousness review. This would
empower the courts to scrutinise the government's programmes for seriousness of purpose,
but not permit them to second-guess the government's policy choices.
The clauses in the Working Draft seem to have been conceived on the premise that they
should indeed be seriousness standards, but the drafting does not carry that premise through
properly. The ALS suggests rewriting the clauses so that they reflect this approach fully and
more consistently.

Strengthen the role of the Human Rights Commission
The ALS also suggests strengthening the role of the Human Rights Commission in the
enforcement of the socio-economic clauses.
APPLICATION: “HORIZONTALITY” 1
A central constitutional controversy is whether the Bill of Rights should have what is called
"horizontal" application. This controversy has been bedevilled by confusion about what
horizontality means. In fact it can mean at least two different things.
Benign horizontality: constitutional universality
In the first sense, the horizontal application of a fundamental right means that the right applies
to and governs all rules of law, whether the rules apply vertically, ie between the state and the
person, or horizontally, ie between person and person. This is a healthy form of horizontality,
because it does no more than make the Constitution universal. It ensures, in other words, that
particular classes of rules (such as common-law private law rules) are not exempt from the
scope of the Bill of Rights.
This kind of horizontality says that if the Constitution really is the supreme law of the land,
every rule of law should potentially be reviewable for conflict with a fundamental right, no
matter who the parties are between whom it operates (whether state and person, or person and
person), and no matter what its status (whether statutory rule, common law rule, customary
rule).
None of this, of course, means that fundamental rights interfere with all legal rules in the same
way, and to the same extent. It is in the nature of the fundamental rights that they tend to
have a more intrusive impact on rules that apply vertically than on rules that apply
horizontally. It is in the nature of the right of free speech, for instance, that it will interfere
most often with vertical rules, because most of the interferences with free speech are vertical
rules (or governmental action taken under vertical rules).
But, despite that, sometimes horizontal rules implicate free speech. The common law rules of
defamation, for instance, which operate between persons, clearly have the potential, if not
carefully crafted, to stultify the free exchange of ideas. If free speech is taken seriously, those
horizontal rules also have to be amenable to review under the Bill of Rights. This kind of
review will happen relatively seldom - and when it does happen, it ought to happen in a way
which respects values such as personal autonomy and domestic privacy. In principle,
however, if the fundamental rights are not to be arbitrarily blocked from governing cases to
which they are in fact relevant, the Constitution must allow for review of horizontal rules.
Dangerous horizontality - private rights
In the second sense, the horizontal application of a fundamental right means that it generates a
right to sue a private person. This conception of horizontality dramatically widens the reach
of the Bill of Rights, and can easily give rise to unintended consequences. Most of the
fundamental rights are drawn with litigation between the state and subject in mind, and the

consequences of turning them into legal weapons against private individuals cannot be
predicted with any certainty.
What is clear, though, is that horizontality in this second sense can yield an unmanageable
number of lawsuits between individuals. It can also harm and skew governmental programmes
dealing with issues such as private discrimination and environmental protection, and cause
harsh and unfair consequences to private individuals. In short, this kind of horizontality is
dangerous, because it can produce outcomes very far beyond those contemplated by the
Constitution-makers.
The Application Clause
It is not entirely clear what kind of horizontality - the benign first kind or the dangerous
second kind - the application clause in the Working Draft of the New Constitution would
achieve. It reads thus:
“The Bill of Rights applies to all law and binds the legislature, the executive, the
judiciary, and all other organs of state and, where applicable, binds all natural
and juristic persons.”2
The first part of this sentence ("The Bill of Rights applies to all law ...”) is clearly trying to
achieve benign horizontality constitutional universality. The second part of this sentence
("...and binds the legislature, the executive, the judiciary, and all other organs of state ...”) may
be trying to achieve benign horizontality or dangerous horizontality or both. The third part (
“... and, where applicable, binds all natural and juristic persons ...”) could easily be read as
importing dangerous horizontality - as making the fundamental rights foundations for suits
against private persons.
For the reasons given above, the ALS submits that the clause ought to be reworded to make it
clear that it is talking about constitutional universality, and only about constitutional
universality, thus:
“The Bill of Rights governs all law, whether common law, customary law or
legislation, and whether it applies between the state and persons or between
persons and persons, but the rights in it do not give rise to claims against
persons.” 3
Specific instances of dangerous horizontality
In addition to the general risks that the application clause opens up, certain specific clauses in
the Working Draft are worded in a way which raises concerns about the dangerous kind of
horizontality.

Environmental Protection
Clause 23 of the Working Draft reads thus:
"Everyone has the right -

(a)

to an environment that is not harmful to their health or well-being;

(b)

to have their environment protected through reasonable legislative and
other measures designed to (i)
(ii)
(iii)

prevent pollution and ecological degradation;
promote conservation; and
secure sustainable development and use of natural resources."

Clause 23 (a) may be read, especially when it is contrasted with clause 23 (b), as conferring
rights to sue private persons. If so, it facilitates open-ended horizontal environmental-law
litigation, and the case-by-case development, by the courts, of an environmental protection
system. This is undesirable, because environmental protection requires planning and structure,
by governmental authorities who have at their disposal information about all the relevant
competing interests, and who are in a position to understand and evaluate the larger national
picture. Proper environmental protection also requires the development of carefully designed
enforcement processes and institutions.
For these reasons, environmental protection is achieved far more effectively by legislators and
administrators than by judges. It is very difficult to imagine a coherent and efficient
environmental protection system emerging from the case-by-case litigation of the skeletal
constitutional right in clause 23 (a) to a non-harmful environment.
None of this means that there should be no constitutional protection of the environment. But
it does mean that the Constitution should simply anchor that protection rather than directly
enact it. The Constitution should entrench the right to protective environmental legislation,
rather than try to be that legislation.
For these reasons we would suggest replacing the whole of clause 23 with a clause along these
lines:
"Everyone has the right to reasonable, effective and easily enforceable legislation
protecting and advancing an environment that is not harmful to their health or
wellbeing, preventing pollution and ecological degradation, promoting
conservation, securing sustainable development and securing the sustainable use
of natural resources."
Ejectment
Clause 25 (2) of the Working Draft also has horizontal application. It requires a court, when
one person sues another for the recovery of his or her immovable property that the latter has
made into his or her "home", to consider "the relevant circumstances" before granting an order
of ejectment.
This is a serious impediment in the way of a person's right to recover her or his property in
someone else's unlawful possession. It would impede not only private owners' rights, but also
the government's housing and urban development programmes. It undermines the capacity of
both individuals and government to obtain protection against land (or building) invasions.

For this reason, it is urged that clause 25 (2) should be omitted from the Constitution. In any
event, the sub-clause raises complex questions of procedure (such as how the evidence of
relevant circumstances is placed before the court, who has to bring it, and what happens when
the ejectment order is undefended). These questions, it is submitted, are best dealt with in
ordinary legislation and in the rules of court.
Private discrimination
Clause 8 (3) of the Working Draft provides:
"Neither the state nor any person may ... discriminate directly or indirectly
against anyone...".
This wording lends itself to the introduction of the dangerous kind of horizontality - rights to
sue private individuals. The proliferation of such lawsuits could easily become uncontrollable,
and generate unfair, intrusive and damaging consequences for very many ordinary citizens. It
could also skew or disrupt government sponsored anti-discrimination programmes of the kind
envisaged by clause 35 (2), and affirmative action programmes of the kind envisaged by clause
8 (2).
It would be more in keeping with the proper focus of a Bill of Rights if private discrimination
were to be combated by statute - by a Civil Rights Act. It is accordingly submitted that the
words "nor any person" in clause 8 (3) should be deleted, and that the clause be reworded as
follows: "The state may not discriminate ... ".
Access to Information
Clause 31 (1) of the Working Draft, the Access to Information clause, also has a horizontal
component, sub-clause (b). It grants a
"right of access to ... any information that is held by another natural or juristic
person and that is required for the exercise or protection of any rights".
This clause raises all the usual concerns about the dangerous kind of horizontality - the kind
that grants rights to sue private persons. The class of lawsuits that it opens up is potentially
unmanageable; the full range of consequences is impossible to foresee; those consequences
might include substantial hardship and unfairness to the private persons on the receiving end of
the lawsuits. For these reasons we submit that sub-clause (b) should be deleted.
SOCIO-ECONOMIC RIGHTS
One of the most sensitive questions that the Constitution has to address is whether to
recognise socio-economic rights - rights to health care, nutrition, shelter, and so on. In the
debate about this question, two extremes may be identified.
The one extreme says that these needs are so important to most South Africans that a
Constitution which fails to recognise them in the way that it recognises fundamental rights

such as freedom of speech and privacy would discredit itself. It would be seen as a charter of
luxuries, neglecting what is truly important to the majority of the people.
But there are serious problems in the way of making (say) health care and housing rights fully
and directly enforceable through the courts in the way that freedom of speech and privacy are.
For one thing, it would raise expectations that could never be satisfied; and the failure to
satisfy them would itself discredit the Constitution. For another, it would transfer to the
courts the responsibility for devising health care systems and housing programmes. These are
projects for which the courts do not have the expertise, the resources, or, to justify the hardest
choices that they entail, the electoral accountability. These projects are plainly the province of
the legislature and the executive.
The other extreme argues that these rights should enjoy no constitutional recognition at all.
The problem with this extreme is that it fails to respond to people's anxious desire to see what
they consider their most fundamental needs addressed in what purports to be a charter of
fundamentals.
The authors of the Working Draft are searching for a via media between these two extremes.
Their clauses in this sphere seek to put general responsibilities on the state to supply these
needs, rather than create directly enforceable rights. The effect is probably to make of these
clauses what might be thought of as "seriousness standards". They empower the courts to
scrutinise governmental programmes in this sphere for seriousness of purpose, and to strike
down half-hearted or half-baked schemes. But so long as the government meets the standard
of seriousness, they require the courts to respect the decisions that the government has made
in choosing among different ways of delivering the need.
Thus the drafters fashion entitlements to "reasonable and progressive" measures to deliver
these kinds of goods,4 rather than directly enforceable rights to delivery. They talk about
health care services of the "highest attainable standards and about "appropriate" social
assistance.6 And they propose rights of "access to" the goods, rather than direct rights "to" the
goods.7 This is the language of seriousness review, not that of direct judicial enforcement.
Because the ALS generally supports all efforts in the constitution-making process to find the
principled middle ground,8 it supports the general approach adopted by the drafters to this
question.
Unfortunately, that approach has not been used as fully or as consistently as it could be, and a
number of weaknesses remain in the drafting.
Thus, for example, clause 27 (1) (c) slips away from seriousness scrutiny, and back into the
language of direct judicial enforcement, when it purports to give every child "the right ... to
basic nutrition, shelter, basic health care services, and social services". This formulation lapses
into the approach required by the first extreme, and it suffers from all the defects of that
approach.
Furthermore, although.the drafters have used the language of seriousness scrutiny, and
although it seems clear that they are attempting to create standards of seriousness review, their
formulations are still capable of being read as enacting directly enforceable rights. Thus, for
example, clause 25 (1) reads:

"Everyone has the right to have access to adequate housing. The state must take
reasonable and progressive legislative and other measures to secure this right."
It seems that the drafters hope that these two sentences will be read together, so that the
second becomes the only enforceable content of the first. In other words, so that the only
enforceable content of the sub-clause is the right to have reasonable and progressive measures
on the subject. If the drafters' hopes were to be realised, then the sub-clause would impose
only a general responsibility on the state, and its only enforceable content would be the
standard of seriousness scrutiny.
The problem is that the drafters hopes might not be realised, because it is possible to read the
two sentences independently. One can read the second sentence as creating a seriousness
standard, and the first as creating, in addition, a directly enforceable right. This reading would
frustrate the drafters apparent wishes, and import all the deleterious consequences of making
socio-economic rights directly enforceable.
To guard against such a reading, we would recommend merging the two sentences into one.
The merged sentences might read something like this:
"Everyone has the right to reasonable and effective legislative and other
measures promoting and advancing access to adequate housing."
We would suggest similar changes to restructure the socio-economic clauses on health, food,
water, and social security,9 children10 and further education11 in the same way.
Human Rights Commission
The new alternative formulation for clause 109 ("Functions of the Human Rights
Commission")12 envisages a special role for the Human Rights Commission in the effort to
secure the socio-economic rights. It obliges the Commission annually to require of the
relevant state organs information on the measures taken to secure the rights to housing, land,
food, water, social security and education.13 Because of the special difficulties in the way of
securing these needs, the ALS supports the general idea that the Human Rights Commission
should have special responsibilities in this sphere.
The ALS would also like to see that idea developed. One particular difficulty is that when the
courts seek to give meaning to the socio-economic clauses as seriousness standards, they will
need information about government measures, and generally about the record of the
government in these areas. Information of this kind is difficult for an individual litigant to
marshall properly. Without such information, the courts will struggle to apply the socioeconomic clauses as standards of seriousness review. Especially (but not only) if the
alternative formulation of clause 109 is enacted, the Human Rights commission will be well
placed to address this problem.
For this reason, we would suggest that every claim under a socio-economic clause should have
to be investigated by the Human Rights Commission before it is adjudicated in court. The
commission's findings would then be made available to the court, for its assistance. We would
emphasise that we do not mean to suggest that the Commission's finding would have to be

favourable to the claim before it could be adjudicated. That would be a clog on access to the
courts, and therefore wrong. But a court would be greatly assisted in this area by a prior
process which considered the claim relatively informally and collected the relevant data for it.
Naturally, the Commission would have to be empowered to deal with frivolous or vexatious
claims summarily.
1

Chapter 2: clauses 8 (3), 23, 25 (2) and 38 (1). This is an area where, in the main, agreement
has been reached, but which should be looked at again.

2

Clause 38 (1).

3

Much the same effect can be achieved simply by adding the "but" part of this clause to the
existing clause 38 (1), thus:
"The Bill of Rights applies to all law and binds the legislature, the executive, the
judiciary, and all other organs of state and, where applicable, binds all natural and
juristic persons, but the rights in it do not give rise to claims against natural or juristic
persons."
It is submitted that the formulation in the text is less confusing, and therefore to be preferred.
4

Clauses 25 (1), 26 (2), 28 (1) (b).

5

Clause 26 (1) (a).

6

Clause 26 (1) (c).

7

Clauses 25 (1), 26 (1).

8

See, for instance, our earlier submissions on the property clause (Comments by the
Association of Law societies of South Africa on Chapters 2 and 6 of the Working Draft of
the New Constitution (2 February 1996) p 16).

9

Clause 26 (1).

10

Clause 27 (1) (c).

11

Clause 28 (1) (b).

12

In the Refined Working Draft (3 ed) of 18 December 1995. 13 Clause 109 (3) (bracketed
option).

13

Clause 109 (3) (bracketed option).

UNITED ULEMA COUNCIL OF SOUTH AFRICA
SECTION 14 OF CHAPTER 2 : FREEDOM OF RELIGION
A.

THE DRAFT / NEW CONSTITUTIONAL TEXT

"14 (1) Everyone has the right to freedom of conscience, religion, thought, belief and opinion.
14 (2)
(a)
(b)
(c)

Religious observances may be conducted at state or stated aided institutions provided that:
those observances follow rules made by an appropriate authority ;
they are conducted on an equitable basis and
attendances at them is free and voluntary.

14 (3) The Constitution does not prevent legislation recognising the validity of marriages under a
system of religious law (or other recognised traditions), or a system of personal and family law
adhered to by persons professing a particular religion to the extent that the system is consistent
with the Bill of Rights

B.

THE COMMENTS

1.
Section 14(3) in effect provides that the State may pass legislation recognising a system of
personal and family law of a religious group "to the extent that the system is consistent with the Bill
of Rights."
2.
The limitation that the system of personal law must be consistent with the Bill of Rights
amounts to an extremely serious violation of the fundamental human right of religious freedom
itself. The essential content of that right has been eroded with far-reaching implications.
3.
If a rule of a particular system of the personal law of a religious group infringes a basic right
embodied in chapter 2, the result is that the whole system of personal law of that religious group
cannot be legally recognised because it violates the limitation of consistency as presently worded.
4.
In recognising that the system of personal law of a religious group cannot be subject to the
Bill of Rights, and in particular the equality clause as embodied in section 8 of chapter 2, certain
secular democracies have introduced qualifications in their constitution so as to save the content of
personal law from constitutional attack and scrutiny.
5.
The Constitution of Zimbabwe saves the personal law clause from constitutional attack on
the grounds that it is discriminatory either of itself or in its effect in the following words:"SECTION 23 (3) :

"Nothing contained in any law shall be held to be in contravention of subsection (1) (e) to the
extent that the law in question relates to any of the following matters :(a) adoption, marriage, divorce, burial, devolution of property on death or other matters of
personal law."
6.
Similarly, the Constitution of Singapore exempts personal law from the provisions of the
equality clause in the following words:
"SECTION 12 (3) :
"This Article does not invalidate or prohibit (a) any provision regulating personal law;"
7.
It is imperitive that the limitation of consistency ("to the extent that the system is consistent
with the Bill of Rights") be deleted, and be qualified in a way that the personal law provision is
given overriding effect as in the case of Zimbabwe and Singapore quoted above in paragraphs 5 and
6. There is nothing in the Schedule 4 Constitutional Principles which subject the personal law of a
religious group to the fundamental rights.
8.
Muslims regard their personal law as divine, binding and absolute. That law is based on its
own Sources, rationale, world-view, canons of interpretation, and forms part of a whole system of
divine law, consisting of an aggregate of obligations, covering all facets of human existence, all
possible life experiences and situations. bb part of the absolute texts cell be altered or tampered
with in any manner whatsoever.

SHEIKH NAZEEM MOHAMED
President
16th February 1996

IDASA
THE LOCATION OF PARLIAMENT
Survey Summary
It is safe to say that public opinion has moved solidly behind maintaining South Africa's
parliament in Cape Town. Results from an Idasa October-November 1995 opinion survey
of a scientifically selected, nationally representative sample of 2674 South Africans reveal
that:
*

Two-thirds (66%) of the entire public now favour Cape Town as the site of
parliament 14% chose Pretoria, 5% Bloemfontein, 1% Midrand another 4% named
an assortment of other locations.

*

Support for Cape Town is broad, and cuts across all the usual demographic and
partisan divisions of South African society. It enjoys majority support from all
race groups and among the supporters of all political parties. It is the clear
preference of all language groups and the winner in eight of nine provinces
(‘favourite-son’ candidate Bloemfontein is on top in the Free State).

*

Support for keeping the legislature where it presently has jumped by fifteen points
(from 51% to 66 %) since Idasa's last national survey in October 1994.

*

Since 1994, support for Cape Town has surged among supporters of every
political party, as well as among South Africans of all races, in seven of the nine
provinces, and of all but one language group.

*

Significantly, in Pretoria’s home province, Gauteng, support for Pretoria has
declined drastically from a close margin of 38% to 30% in 1994 to a marked
advantage for Cape Town (68% to 14%) in 1995.

*

And where support for moving Parliament is known to be concentrated among
MPs and cabinet ministers in the ANC, 59% of ANC supporters among the general
public prefer to keep Parliament in Cape Town.

The Location of Parliament
The permanent site of South Africa's parliament has been a raging question since the new
democratic government took power in April 1994. With the advent of the new
dispensation, many officials -- particularly many in the ANC -- voiced displeasure with the
inherited geographical division between the nation’s legislative capital in Cape Town and
its administrative and executive capital in Pretoria. They called attention to the
inconvenience, inefficiency and cost of the duplication and travel associated with the
arrangement. Many also objected to having the capital in Cape Town on symbolic

grounds, with its colonial past and the nationally atypical demographic and partisan
balance of the Western Cape province.
Originally a cabinet committee was set up to investigate the issue. However, protest from
Cape Town quarters arose once it became known that the committee was composed
almost entirely of people known to be in favour of moving the capital to the north. The
committee was reconstituted, but the issue has never been resolved.
Instead, the centre of controversy has now shifted to the Constitutional Assembly. One of
the prime axes of debate centres around decentralisation and concentration of national
economic and political power. Critics of moving the capital contend that it would create a
degree of concentration of economic and political power in Gauteng that would be
unhealthy for such a large and diverse country.
Another prime area of debate is cost and efficiency, which often features wildly conflicting
estimates. Transport Minister Mac Maharaj, for instance has estimated that it cost
between R50 and R60 million to move government officials between Cape Town and
Pretoria each year (Cape Times, 30 November 1995, p.5). Pro-Cape Town groups place
the cost closer to R10 million. However, the costs of actually moving Parliament, with
regard to both new building construction (which Cape Town groups have placed at
around R2 billion, Pretoria-backers at R160 to R216 million), as well as the larger
economic blow to Cape Town, are also a key point of controversy. Opponents, such as
leader of the Democratic Party Tony Leon, has argued that international experience in
cases such as Germany, Brazil and Australia indicated that the final costs of moving
Parliament are much higher than originally anticipated (Citizen, 24 November 1995, p.4).
The draft constitution now states unequivocally, "The seat of the National Assembly is
_______ ." While the Democratic Party, and recently the African Christian Democratic
Party, have come out in support of keeping Parliament in Cape Town, no other party has
taken an official position.
In an example of the hurly-burly bargaining that has been associated with this controversy,
newspaper reports in November 1995 indicated that the government had considered a deal
whereby the Gauteng faction would lend support to financial backing for Cape Town’s
Olympic bid, in return for Cape MPs support for moving Parliament north (Cape Times,
30 November 1995, p. 5; )
More recently, Pretoria-advocate Maharaj argued that the constitution did not have to
stipulate the site of Parliament, as many other constitutions did not mandate any specific
city (Cape Times, 1 December 1995). Pro-Cape Town advocates worried that this would
take the decision out of the hands of the MPs, who seem to demonstrate favour Cape
Town according to some surveys, and place it in the hands of Cabinet where the balance
of opinion is less well known.

In early 1996, Deputy Minister for Provincial Affairs and Constitutional Development
Valli Moosa subsequently supported a proposal by MP MJ Mahlangu to take the clause
out of the draft. Some proposed replacing it with a clause stipulating that a two-thirds
majority would be necessary to move Parliament (Cape Times, 30 January 1996, p.1).
Ultimately, however, the CA’s constitutional committee declined to make this decision
due to lack of agreement
The latest development has seen nine ministers and two cabinet ministers making a public
call for President Mandela (who has studiously avoided taking a public decision) to come
out in support of Cape Town.
However, the issue seems to be no closer to resolution.

Public Opinion On the Location of Parliament
Besides cost and centralisation, the third key consideration in this issue is public opinion.
In September 1994, President Nelson Mandela, who himself has avoided taking a public
stance on the matter, stated that any decision would be based on the views of the people
of South Africa. While the nation's top political leadership apparently remains divided,
however, it is safe to say that public opinion is firmly in favour of keeping parliament
where it presently is, in Cape Town.
Previous Surveys: 'Elite' Opinion
First of all, the controversy at the top levels of government and the leadership of the
Constitutional Assembly appears to be out of touch with even the opinions of the rank and
file of parliament A study of parliamentary attitudes, conducted by the Department of
Political Studies at the University of Cape Town, concluded that out of the 171 MPs
interviewed, the geographical split between Pretoria and Cape Town was not seen to a
major problem for parliamentary efficiency. By a margin of 3 to 1, they felt that
government and parliament had coordinated reasonably well in its first year. And when
asked for recommendations (up to five each) to improve parliamentary effectiveness, only
4 of the 171 mentioned resolving the split capital arrangement; the vast majority cited the
organisation, scheduling of parliamentary activity, and the need to improve administrative
and research support.
The controversy about Parliament also seems to be disconnected to the opinions of the
nation's ‘leadership class.’ In a 1995 study of national opinion-leaders conducted by the
Centre for Comparative and International Politics at the University of Stellenbosch, Cape
Town was preferred over Pretoria by a margin of 62% to 30%.
The retention of the existing legislative capital was favoured by elites of all races, and
supporters of all parties (including by 60% of ANC supporting elites). Cape Town also
enjoyed a wide margin of support among opinion-leaders from all sectors (e.g.
agricultural, business, academic, law, parliamentary). Among the 153 MPs included in the

sample, 67% chose Cape Town and 18% Pretoria. It is instructive to note that the only
two sectors where Pretoria enjoyed more than 40% support were among members of the
bureaucracy and the military.

Previous Surveys: Public Opinion
Finally, and most importantly, the conflict over the location of parliament is clearly
unrepresentative of the opinions of ordinary citizens.
In September 1994 Idasa asked the following question of a nationally representative
sample of South Africans.
"Do you think that the Parliament should remain in Cape Town where it presently is, or do
you think that it should be moved to Pretoria, or have you not thought about it?"
51% chose to keep it in Cape Town, 23% favoured moving it to Pretoria and 26% either
did not know or had not thought enough about it to offer an opinion. Support ran across
all race groups, all provinces, and supporters of all parties (save the PAC).
Recent Opinion
In its October 1995 national opinion survey, Idasa’s Public Opinion Service revisited the
issue, though with a slightly different question designed to take account of new wrinkles in
the issue.
"Over the past year, a controversy has arisen over the site of Parliament. Do you think
that Parliament should remain in Cape Town where it presently is, or do you think that it
should be moved some place else, such as Pretoria, Midrand or Bloemfontein, or have you
not thought about it?"
In response to this question, 66% felt that parliament should remain where it is in Cape
Town, and only 24% preferred that it should be moved somewhere else. 11% had not
thought about the issue enough to have an opinion.
Of those who preferred to have it moved, Pretoria led the pack with 14%, Bloemfontein at
5%, Midrand 1% and an assortment of other locations getting 4%.
[Editor’s Note:
scannable]

Graph ‘Support for the Geographic Location of Parliament’ not

Support for Cape Town is broad, and cuts across all the usual demographic and partisan
divisions of South African society. It enjoys majority support from South Africans of all
races, all languages, eight of nine provinces (‘favourite-son' candidate Bloemfontein is on
top in the Free State), and supporters of all political parties.

Changes
When we examine the patterns of changes between the two Idasa surveys, three important
points stand out
First of all, the proportion of people who did not know enough about the issue to offer an
opinion in 1994 was cut by more than half by 1995 (26 % to 11%).
Second, support for keeping the legislature where it presently is jumped by almost fifteen
points between October 1994 to November 1995 (from 51.2% to 65.7%).
Third, support for Cape Town surged among South Africans of all races as well as in
seven of the nine provinces. Only in the Free State and Mpumalanga did support for Cape
Town decline. In Free State the clear reason was the rise of massive support for
Bloemfontein (61% of those in Free State). Oddly, it was only Mpumalanga that support
shifted toward Pretoria and away from Cape Town (from 47% to 27% in 1994 to 43% to
40% in 1995).
Significantly, in all the other provinces of the former Transvaal (what should presumably
constitute the core support of any movement toward Pretoria) support dropped. In
Northern Province, opinion swung from 39%-23% in 1994 to 61%-11% in 1995. In
Northwest it moved from 46% -43% to 49% -32%.
And most important of all, in Pretoria's home province, Gauteng, support declined
drastically from a close margin of 38%-30% in 1994 to a marked advantage for Cape
Town (68%-14%) in 1995.
Cape Town also showed advances in support among every Language group (except
Sesotho, concentrated largely in Free State, where support fell from 44% to 41%).
In partisan terms, support in parliament for moving out of Cape Town is known to be
concentrated among MPs and cabinet ministers of the ANC. Among the general public,
however, the picture is quite different. Even in 1994, 50% of those who identified with
the ANC preferred Cape Town -- that figure now stands at 59%. Among NP supporters,
pro-Cape Town opinion has shifted from 67% to 84%, and among IFP identifiers it has
gone from 31% to 56%.
[Editor’s Note: Graphs ‘Preferred Location of Parliament by Race Group’
‘Preferred Location of Parliament by Province’
‘Preferred Location of Parliament by Language Group’
‘Preferred Location of Parliament by Party Identification’ not scannable]
Possible Wording Biases

Public opinion polling and survey design is not an exact science. Question wording often
plays an important role in framing the way respondents think about an issue, and thereby
shape the opinions they offer. In this regard, it should be noted that the way we have
posed the question (should parliament "remain... where it presently is...or do you think
that it should be moved to some place else") gives a possible advantage to the status quo
by putting the onus on ‘moving’ or changing the way things already are. Survey
respondents are known to exhibit a conservative bias in favour of the status quo.
It is conceivable that an alternative question worded in a more abstract way such as
‘where should parliament be?,’ might get different results. However, we feel that such a
wording would also be less politically realistic. South Africa is not a newly-independent,
newly-born nation-state with no fixed capital city. Parliament is already someplace,
namely Cape Town, and our question reflects that political reality.

EARTHLIFE AFRICA - JOHANNESBURG
19 February 1996
I attach a copy of the letter sent to you by Prof. Dan Archer on behalf of the Workshop on the
Constitution and the Environment.
Earthlife Africa Johannesburg branch endorses this submission and would like to have it
registered as a submission from Earthlife Africa Johannesburg.
We look forward to hearing of the outcome of the requested meeting between the
constitutional assembly and the workshop delegates
MELINDA SWIFT
for Earthlife Africa Johannesburg Branch

________________
INSTITUTE OF NATURAL RESOURCES - UNIVERSITY OF
NATAL
16 February 1996
THE CONSTITUTION AND THE ENVIRONMENT
On 2 - 3 February 1996, more than 50 people from a wide range of backgrounds and
experiences business and unions; central, provincial and local levels of government; nongovernmental and community-based organizations; researchers and professional associations gathered at the University of Natal Pietermaritzburg to examine the draft final Constitution
from an environmental perspective. The participants are listed in Annexure A.
The Constitutional Assembly is to be congratulated for the increased attention being given to
the environment. Our desire is to see environment-related clauses expressed in a form that
will ensure the final Constitution will promote a national aspiration to achieve environmentally
sustainable development and will provide an adequate foundation for environmental
management into the 21st century.
Taking into account insights provided by a number of national and international speakers, the
workshop presented the opportunity for lively interaction among the participants. The
delegates resolved to submit the workshop's conclusions to the Constitutional Assembly,
requesting that its members give favourable consideration to adopting the following
recommendations relating to
Chapter 1
Chapter 9

Human Rights
Provincial and National Legislative Competence

Schedule 5

Provincial Functional Areas

1. HUMAN RIGHTS
In regard to Clause 23, we unanimously recommend:
Clause 23(a) :
<<Present and future generations have the right to an environment which is
conducive to health and well-being.>>
Rationale :
The inclusion of "present and future generations" introduces the notion of inter-generational
equity which is in keeping with the internationally recognised concept that our children should
not inherit an environment from which they are unable to meet their own needs.
While arguments can be made to retain the negative phrasing of the draft Constitution, the
preference is to see the environmental right positively framed, in keeping with the phrasing of
other fundamental rights. There should be no doubt that a healthy environment is as
important as any other human right, and indeed it is a prerequisite to being able to enjoy other
rights such as human dignity, freedom of expression and even the right to life.
******
Clause 23(b):
Alternative 1
<<Everyone has the right to an environment protected through reasonable
legislative and other measures.>>
Alternative 2 (expands on Alternative 1)
<<
(i)
(ii)
(iii)
(iv)
(v)

... designed, inter alia, to:
prevent pollution and environmental degradation
manage waste and rehabilitate degraded environments
promote conservation and protect biodiversity
secure the natural and cultural heritage
encourage sustainable development and the wise use of natural resources. >>

Rationale :

The phrasing of the first part of Clause 23(b) is slightly reworded from the draft Constitution,
in keeping with proposed changes to Clause 23(a).
There is merit in the simplicity and implied inclusivity of Alternative 1. People in favour of this
formulation felt that, if a list is added, any issue failing outside of such a list may be excluded
from the ambit of the obligation.
However, a majority of delegates were of the opinion that, as with the draft constitution, there
is value in including a list of the principal areas of environmental interest. If the Constitutional
Assembly continues to prefer a longer version, our recommendation is that the sub-clauses be
modified and expanded, as indicated in Alternative 2 above.
Either of the above alternatives is acceptable to almost all delegates.
******
Clause 23(c)
Delegates unanimously recommend the Constitution should contain a reference relating to a
duty in regard to the environment. While this could be added to the existing Clause 23(b), the
meeting preferred adding a new clause Clause 23(c):
Alternative 1
<<Everyone has the duty to protect the environment and to use its resources
wisely.>>
Alternative 2
<<Everyone has a duty not to harm the environment.>>
Rationale :
With an environmental right there should be a concomitant duty and responsibility to see that
it is protected. This is in keeping with trends in some countries, and will also ensure both
horizontal and vertical application regardless of the fate of Clause 38 of the draft final
constitution.
A majority of delegates preferred to see the duty as being substantive and positively phrased,
as in Alternative 1.
Some were concerned that this obligation might not be enforceable by the Court and preferred
the negative phraseology of Alternative 2.
Either of the above alternatives is acceptable to almost all delegates.

2. PROVINCIAL AND NATIONAL LEGISLATIVE AND EXECUTIVE
COMPETENCE
In regard to Clause 155, relating to Legislative Authority of the Republic, a clear majority of
delegates endorsed Option 1.
<<The legislative authority of the republic is vested in Parliament, which may
make laws in terms of the Constitution on any matter, including matters failing
within the functional areas listed in Schedule 5.>>
Rationale :
Option 2 limits the authority of the Republic and introduces the possibility that national
legislation could be suspended throughout the country if one province chooses to challenge
the competence of Parliament.
In regard to Clause 159, relating to Conflict of Legislation, a clear majority of delegates
endorsed Option 4, with a change of wording in sub-clause (d) :
<<(1) A Provincial Act prevails over an Act of Parliament which deals with a
matter allocated to the provinces, except to the extent that:
.......
(d) the Act of Parliament is necessary for the maintenance of national economic
unity or policies, the protection of the environment, the promotion of
interprovincial commerce, .....>>
Rationale :
The choice of Option 2 would be precluded by the choice of Option 1 in Clause 155.
It is important that Clause 159 specifically include environmental considerations, which are
provided in either Option 3 or Option 4.
Option 4 leans toward a federal model, where the provincial act prevails unless carefully
motivated and justified by Parliament.
The phrase "across provincial boundaries" in sub-clause (d) of the draft is deleted as it is
unacceptably narrow, and Parliament should be able to intervene in any circumstance where it
can justify the environment is under threat and to ensure that national standards and norms are
maintained in line with international obligations.
******
3.

SCHEDULE 5

In regard to Schedule 5, relating to provincial functional areas, the environment and nature
conservation are both listed. However, we believe the exclusions relating to nature
conservation (line 16) introduces ambiguities, and we recommend that consideration be given
either to eliminating the exclusions or to defining the exclusions more specifically.
Alternative 1 (elimination of the exclusions), line 16 would read:
<<Nature Conservation>>
Alternative 2 (increased specificity), line 16 would read:
<<Nature Conservation (excluding National Parks declared under the National
Parks Act, national botanical gardens and national marine resources)>>
Consideration should also be given to including an additional functional area:
<<Coastal zone management and marine protected areas>>
Rationale :
A case could be developed to remove environment from Schedule 5 based on administrative
and managerial considerations, as well as the optimal use of limited personnel resources.
However, considerable progress has been made with the devolution of legislative
competencies and functions to provincial governments. This is in accordance with the ideals
of federalism and the emerging environmental principle is that authority should be devolved to
the lowest competent level, closest to the communities which are most affected.
In regard to Alternative 1, if a province can demonstrate its competence to perform a
conservation function, the Constitution should not inhibit this. If a province is unable to
perform such a function, Clause 159 provides for Parliament to review and to assume
legislative competence.
In regard to Alternative 2, the terms national parks and marine resources can have various
interpretations. At this time, national parks can be declared under the National Parks Act,
under various provincial ordinances, and under the internationally recognised protected areas
system of the International Union for the Conservation of Nature (IUCN). Only the first is a
reasonable exclusion, otherwise the creation of new national parks may be inhibited by
problems of removing land from a provincial jurisdiction.
Marine resources can be broadly interpreted to include parts of coastal zone management and
marine protected areas, both of which have fallen within the function of at least the Province
of KwaZulu-Natal. Given the principle of devolving powers to the lowest competent tier, and
to avoid unnecessary uncertainties regarding jurisdiction in these areas, a clear majority of
delegates recommended that the ambiguous term "marine resources" be replaced with a more
specific and appropriate term such as “national marine resources" and that the coastal zone

and marine parks remain as specific and named provincial functional areas. As with
Alternative 1, Clause 159 can be invoked if a province is unable to perform such a function.
While there was strong support for a devolution of power to the provinces, delegates were
concerned that, unless provided with adequate resources, provinces will not be able to fulfil
their obligations.
We would appreciate and request an audience with the Constitutional Assembly to discuss our
conclusions.
In addition to finalizing the Constitution of South Africa, we also hope that our findings will
prove useful in the development of provincial constitutions, such as that presently underway in
KwaZulu Natal; as well as in the development of environmental policy, a process which was
initiated at the August 1995 Consultative Conference on a National Environmental Policy
(CONNEP) and which is now proceeding to consultations at a provincial level.
Prof. Dan Archer
on behalf of the
Workshop on the Constitution and the Environment.

THE BLACK SASH
14 FEBRUARY 1996
Summary:
1.

Chapter 2, clause 8: Equality
8.(2) We support the latest draft of option 1
8.(3) We support the inclusion of the words " nor any person”

2.

Chapter 2, clause 10, option 1: Life
We support the right to life as set out in option 1, and support the removal of the
brackets.

3.

Chapter 2: Social and Economic Rights
We support the inclusion of social and economic rights in the Chapter on rights.

4.

Chapter 2, clause 31: Access to Information
We support the inclusion of paragraph (1) and the exclusion of paragraph (2), which is
in square brackets.

5.

Chapter 2, Clause 32: Just Administrative Action
Our Advice Offices identified this right as the most important for the people we assist.

6.

Chapter 3, clause 53: Constitutional Amendments
We support a 75% majority requirement for amendments.

7.

Chapter 7: State Institutions Supporting Constitutional Democracy
We believe that Chapter 7 should be removed from the Constitution and propose a
new clause to be included in the present chapter 1 or 15.

Chapter 2, clause 8: Equality
8.(2) We support the inclusion of option 1, in which equality is described as including the full
and equal enjoyment of all rights and freedoms, an understanding which we endorse. We
believe that it may be necessary to treat people in different ways to achieve an equal outcome.
This different treatment must always be in order to promote equality. We support wording
which would allow for judicial scrutiny of affirmative action programmes.
8.(3) " nor any person “
We support the inclusion of these words in this clause, giving the right to equality a real
weight and meaning as between individuals, where the most endemic and hurtful

discrimination is to be found. As always, the right would be limited by the limitations clause
and the operation of other rights, such as the right to privacy. To exclude the horizontal
application of this right by excluding these words would signal a lack of constitutional
commitment to the eradication of apartheid and the elimination of all other forms of
discrimination, which we regard as a fundamental principle of our society.
Chapter 2, clause 10, option 1: Life
We support option 1: "Everyone has the right to life and the death penalty is hereby
abolished".
We affirm respect for human life and dignity. The death penalty denies this. The fact that the
criminal has denied this value does not Justify us in perpetuating this denial. If we are to
deliberately kill a person in order to teach people that killing is wrong we will fail. All we will
do is perpetuate the idea that the absolute value of human life can be limited according to our
whim.
In all legal systems which allow executions we, the people, the State, are setting aside persons
whose job it is to kill other people - deliberately and with cold forward planning. All of us are
involved in the premeditated killing of a person in this way. It is done in our name and we are
brutalised by the doing of it just as much as the people who are actually physically involved.
The death penalty violates the right not to be subjected to torture or to cruel, inhuman and
degrading punishment.
In all legal systems, however just, democratic and carefully designed they may be, poor people
are more likely to be convicted and sentenced to punishment than the wealthy. This would
also contravene the right to equality.
Chapter 2: Social and Economic Rights
We support the inclusion of social and economic rights in the Chapter on rights. We believe
that the goal of this Constitution and this Bill of Rights is the transformation of our society
through the achievement of equality, the protection of human dignity and the advancement of
fundamental rights and freedoms. This transformation cannot and will not be achieved
through civil and political rights alone.
In a society marked by extreme differences between rich and poor, it is a denial of reality to
argue that all will have equal access to civil and political rights, unless such access is facilitated
by the simultaneous promotion of social and economic rights. The right to dignity is violated
by hunger; the right to equality negated by want.

We believe that the inclusion of social and economic rights in the constitution will enable the
poor majority to ensure that government policy and programmes are designed to address their
needs.
Chapter 2, clause 31: Access to Information
We support 31 (1) (a) & (b) and the exclusion of (2)
We believe that this right should not be qualified in the Bill of Rights by the proviso that it
must be limited by legislation - all rights may be limited by legislation and such legislation is
already being planned. To add the requirement, that it must be limited, is unnecessary, and
will be a condition always fulfilled, in that there is always legislation existing which regulates
the public access to information.
Chapter 2, clause 32: Just Administrative Action
Our Advice Offices throughout the country have identified this right as the most important
right for the people that we assist.
We believe that this right is crucial in holding the administration accountable for its actions.
We support the inclusion of this right in our final Bill of Rights.
We are holding a seminar in V227 in the Old Assembly Building on 19 Feb. (8h00 12h30) on
this right and will be making a further submission on the wording.
Chapter 3, clause 53: Constitutional Amendments
We believe that our constitution should be valued and respected by the nation and that
constitutional amendments should not be too easy as frequent amendment devalues a
constitution. We therefore believe that amendments should require a 75% majority of the total
number of members of the two houses of parliament sitting separately plus a two thirds
majority in two thirds of the provinces.
Chapter 7: State Institutions Supporting Constitutional Democracy
We believe that the whole of Chapter 7 in the draft text should be removed and that the
following, or similar, should be inserted either in Chapter 1 - Founding Provisions (which we
prefer) or in Chapter 15 - General Provisions:
"MEASURES TO STRENGTHEN CONSTITUTIONAL DEMOCRACY IN THE
REPUBLIC

The State must take such legislative measures and establish such independent and impartial
institutions as are necessary to promote respect for this constitution and to secure the rights
contained in it."
We have changed our position on these institutions in the light of our anxieties on the too
frequent amendments of the interim constitution and our belief that the constitution should be
much more difficult to amend, as set out above. In the light of experience since 1994, the
mechanisms for protecting rights may not prove to be effective and should be dealt with in
legislation rather than entrenched in the constitution.

LOERIE AWARDS
ASSOICIATION OF MARKETERS
16 February 1996
LOERIE COMMITTEE SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY
The Loerie Awards Committee represents the interests of the advertising profession, and consists
of representatives of all the major players in the marketing communications industry. They are :
the Association of Advertising Agencies, the South African Society of Designers, The Sales
Promotion and Design Association, the Association of Marketers, the SABC, the National
Association of Broadcasters, the Print Media Association,; the Specialist Press Association, the
Outdoor Advertising Association of South Africa, the Direct Marketing Association, Cinemark and
the Creative Directors' Forum.
The Loerie Award Committee is responsible for upholding and encouraging the creative standard
of South African advertising in order to build brands which are the driving force and major
investment in the free market system and therefore the total South African economy, specifically in
the field of the Fast Moving Packaged Goods industries.
The investment in advertising in South Africa for 1995 was R4 512 078 000 and it lies within the
hands of the Loerie Committee to encourage high standards in advertising to ensure this
investment in brands is meaningful and is successful in its task of building brand equity.
The creation of advertising falls directly into the portfolio of Intellectual Property, using the skills
of writers, artists, actors, models, photographers etc. The positioning of a brand in the marketplace
also bestows intellectual property on a brand and this needs protection by the Constitution.
We understand the South African Institute of Intellectual Property Law has requested that a
passage be inserted in the Constitution under the rubric 'Property' which seeks the right of everyone
to become the owner of intellectual property and in so doing seek protection in the Constitution of
Copyright, Patents, Designs and Trade Marks. We feel this protection needs to be extended to
Brands and Brand Equity.
Trade Marks vs Brands
The Loerie Committee has a concern that the new Constitution allows many rights to individuals
and juristic persons. Nowhere it would appear, is there specific reference to the rights of a Brand
or Brand equity per sé. There is protection offered to Intellectual Property via certain legislation.
Clearly aspects such as Copyright, Patents and Trade Marks are protected, but does this cover a
Brand?
Often Trade Marks and Brands are considered the same thing, however, there is a vast and subtle
difference between the two aspects.
Let us consider certain definitions :
Product
" A product is anything that can be offered to a market for attention, acquisition or consumption, it
includes physical objects, services personalities, places, organisations and ideas".
Trade Mark
" Is a Brand or part of a Brand that is given legal protection because it is capable of exclusive
appropriation".

Kotler defines a trade mark as : "A mark used or proposed to be used by a person in relation to
goods or services, in relation to which the mark is used or proposed to be used from the same kind
of goods or services connected in the course of trade with any other person".
The Trade Marks Act
Trade marks are defined as : "distinguishing signs of various kinds, which are capable of graphical
representation", in modern law.
A trade mark is defined as : "any sign capable of being represented graphically including a device
name, signature, word, letter, mineral, shape, configuration, pattern, ornamentation, colour or
container for goods or any combination of the aforementioned".
Thus it can be concluded that a trade mark is essentially a legal term, protecting the sellers
exclusive rights to use the Brand name or mark, it is only that part of a Brand that can be given
legal protection and it needs to be a tangible graphic sign, device or word.
Brands
Kotler : "A Brand is a name, term, sign, symbol or design or a combination of these which is
intended to identify the goods and/or services of a seller and to differentiate them from those of
competitors".
"A Brand is a personality and not a product or service, although the body of the personality is the
product or service".
Aaker : "A Brand is a distinguishing name and/or symbol (such as a logo, trade mark or package
design, intended to identify the goods or services of either one seller or a group of sellers, and to
differentiate those goods or services from those of competitors. A Brand thus signals to the
customer the source of the product, and protects both the customer and the producer from
competitors who would attempt to provide products that appear to be identical".
Brand names
"Is that part of a Brand that can be vocalised - the utterable".
Brand mark
"Is that part of a Brand which can be recognised but is not utterable, such as a symbol, design or
distinctive colouring or lettering".
Difference between a Product or Brand
A product is something that is made in a factory, a Brand is something that is bought by a
customer. A product can be copied by a competitor, a Brand is unique. A product can be
quickly outdated, a successful Brand is timeless.
Brand Equity
Kotler - "Consists of conglomerate of aspects surrounding a Brand such as a Brand loyalty, Brand
awareness, perceived quality, Brand association and Brand assets".
Stanton - "Is a set of Brand assets and liabilities linked to a Brand, its a name, a symbol that adds
to, or subtracts from the value provided by a product or service to a firm and/or the firms

customers. If the Brands name or symbol should change, some or all the assets or liabilities could
be affected and even lost".
Thus, it can be seen there are very close links between Trade Marks, Brands and Brand Equity, yet
there are some subtle differences.
A marketer invests millions of Rands in developing a product he then needs to Brand this product
which he usually does through marketing communications (advertising and sales promotion). He
needs to create both physical and psychological differentiation of his products to set them aside
from his competitors. This he does by product innovation and by positioning his product in the
minds of his consumers and in the marketplace. To do this he creates a Brand personality which
is a highly intangible thing. He reinforces this positioning and personality with slogans and
devices which become his "property".
And so he invests in Brand Equity and it is this which is at the basis of the free market enterprise
system, because without Brands you have commodities and with commodities you have no
competition, therefore there are no market forces to protect the consumer. For this reason he needs
protection of his Brand and Brand equity.
The Brand is given a personality it becomes almost a human being, a friend, a comforter. If
individuals have rights not to be slandered, exploited and murdered then so also should Brands
be protected from libel, slander, rape, murder, exploitation and theft.
Let us look a little further into why Brands are so important to the economy and the overall
financial wealth of the nation.
Larry Light, giving his perspective on the future said :
"The marketing battle will be a battle of Brands, a competition for Brand dominance.
Businesses and investors will recognise Brands as the company's most valuable assets. This is a
critical concept. it is a vision about how to develop, strengthen, defend, and manage a business ...
It will be more important to own markets than to own factories. The only way to own markets is to
own market-dominant Brands.
The power of Brand names is not restricted to consumer markets. In fact, Brand equity
may be more important in industrial goods markets than in consumer marketing. Brand-name
awareness often is pivotal in being considered by an industrial buyer. Further, after analysis, many
industrial purchase alternatives tend to be toss-ups. the decisive factor then can turn upon what a
Brand means to a buyer".
BRAND IS OF CENTRAL IMPORTANCE TO COMPANIES
Why is a Brand important?
Brands are the major equities of most marketing companies. Brand equity is based on Brand
benefits and value as perceived by consumers. Uniqueness is at the root of Brand value without
uniqueness you have commodities. Commodities are undifferentiated and are sold on price
competition only.
The 1990s has been called the 'decade of the Brand'. The Brand is a concept which has become of
central importance to companies in a wide range of industries. Yet it is a concept which has only
been developed over the last century or so. However, interest in Brands is now so intense that they
are being presented on company balance sheets, are the cause of massive takeover bids and are
now of increasing interest to boards of directors, investors and bankers, and not just to Brand
managers and marketing specialists.

The power of Brands and the difficulty and expense of establishing them, is indicated by what
firms are willing to pay for them. For example, Kraft was purchased for nearly $13 billion, more
than 600% over its book value, and the collection of Brands under the RJR Nabisco umbrella
brought over $25 billion.
What a Brand means to the consumer
A Brand is a simple thing - it is in effect a trademark which, through careful management, skilful
promotion and wide use, comes in the minds of consumers, to embrace a particular and appealing
set of values and attributes, both tangible and intangible. It is therefore much more than the
product itself, it is also much more than merely a label. To the consumer it represents a whole host
of attributes and credible guarantee of quality and origin. To a Brand owner it is, in effect, an
annuity, a guarantee of future cash flows.
The whole concept of marketing philosophy is based on 'consumer sovereignty' and therefore this
is the kernel of the free market enterprise system. Branding is the consumers one guarantee of a
fair price, quality and ever improving products.
Brand equity assets generally add or subtract value for customers. They can assist them interpret,
process and store large quantities of information about the products or Brands. They also can
affect customers confidence in the purchase decision (due to either part use, experience or
familiarity with the Brand and its characteristics). Potentially more important is the fact that both
perceived quality and Brand associations can enhance customers' satisfaction with the use
experience.
A Brand protected by a trademark benefits the consumer
Branding is a method of establishing trust with the consumer by offering consistent quality which
generates repeat purchases. Conversely, lending a Brand's personality to a product which does not
meet consumer expectations, leads to a devaluation and eventually the fast disintegration of the
Brand.
Branding coupled with advertising leads to increased sales which, in turn, leads to larger scale
production and consequent economies of scale. This results in substantial price benefits to the
consumer.
Branding coupled with advertising is the most cost-effective way of introducing a new product or
service, thus increasing consumer choice.
The producer, in order to establish a Brand in the market, must invest significant sums of money
over a continuous period. Brands which are synonymous with good products and services and are
important in establishing consumer trust and have substantial value. If Brands are not fully trade
mark protected, industry will not continue the necessary investment. This will ultimately be
detrimental to the consumer.
It is therefore not in the interest of either the consumer or industry that Brand protection be
diminished, the Constitution must explicitly protect trademarks and hence Brands.
A Brand is a company's greatest asset
This position is based on the recognition that Brand names and trademarks are amongst the greatest
assets - if not the greatest - of companies. Hence the principle is that it is essential to protect Brand
names and trademarks, and bestow on them similar rights that an individual experiences under the
Constitution. They have the same right to be protected against illegal attacks of any form.

Therefore it is clear that interference in a mechanism which protects manufacturers' Brands can
have far reaching effects and undermine the very principle of the free market enterprise system.
Attack Brands and you destroy Brand equity, destroy Brand equity and you attack the free market
system, attack the free market system and the consumer suffers as well as the economy.
Advertising and promotion of a brand results in the creation of a brand personality - an intangible
but perceptible item of property, therefore brands are a species of extremely valuable property,
deserving of constitutional protection, like any other item of property.
Intellectual property laws protect brands, here and abroad. They are protected under the law of
copyright, the common law of passing-off and, under the Trade Marks Act, affording constitutional
protection to brands in effect involves affording such protection to intellectual property.
If brands and brand equity are a species of intellectual property they aught to be protected by the
Constitution.
Therefore we earnestly request that a special clause or sub-clause, dealing with trade marks,
brands, brand equity and other forms of intellectual property be introduced in the Constitution.
A market economy is called for in Chapter 2 of the Constitution, therefore the Constitution should
make provision for all the elements which will create a vibrant economy. Protection of brands and
brand equity and indeed all intellectual property is such an element. If we fail to give proper
protection to intellectual property we could seriously inhibit South Africa's economic development,
and scare foreign investment away. Therefore it is of utmost importance that the right to
intellectual property should be included in the Bill of Rights.
If the Bill of Rights does not make provision for the right to intellectual property, then South
Africa's Constitution will fall short of the standards for the protection of human rights embodied in
the Universal Declaration of Human Rights.
We would like to strongly motivate that the following clause be inserted in the Constitution :
"Everyone has the right to the protection of the moral and material interest resulting
from any artistic, scientific, literary or industrial protection of which he is the creator, or
trademark, brand or brand equity of which he is the promoter".
The exact wording is open to negotiation and discussion but it is necessary that the essence and
principle of the above be incorporated in the Bill of Rights.
We are aware of the submissions made by the Professional Photographers of Southern Africa and
the South African Institute of Intellectual Property Law. We endorse both these thrusts, but
respectfully request that the words brands and brand equity be included in their paragraphs in
order to clearly identify the paramount importance of these two aspects of a trade mark.
Our suggestions are :
Professional Photographers of Southern Africa
Everyone has the right to the protection and material interest resulting from any industrial,
scientific, literary or artistic production or trade mark, brand or brand equity of which he is the
proprietor.
South African Institute of Intellectual Property Law
Everyone has the right individually, or jointly with others, to be or to become the owner of
intellectual property. Without derogating from the generality of the aforegoing, everyone has the

right to seek to have his invention or product protected by registration as a patent, the design of his
industrial product protected by registration as a design, and his trademark, brand and brand equity
applied to his goods or services in order to distinguish them, protected by registration as a
trademark, and to have the facility of being eligible to have his literary, artistic, advertising and
other works which are customarily the subjects of copyright protected by copyright in the manner
and to the extent provided for in the Berne Convention of 1886 as amended from time to time.
* The above words which have been under scored need to be included if their submissions
are considered.
We would be grateful if our submission could be considered and we will be happy to motivate our
viewpoint to the appropriate person or persons. This matter is of great important to the well being
of the South African economy and we request that no adverse decision be taken without affording
us an opportunity of debating the issue with the appropriate committee.
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SOUTH AFRICAN AGRICULTURAL UNION SUBMISSION
TO THE CONSTITUTIONAL ASSEMBLY
THE PROPERTY CLAUSE
The South African Agricultural Union ( SAAU ) represents the overwhelming majority of
commercial farmers in South Africa. Through the 7 Provincial Agricultural Unions, 73
Commodity organisations and more than 200 Agricultural Cooperatives that constitute its
membership, it represents approximately 75% of all commercial farmers in the country,
including several thousand black, Indian and coloured farmers.
INTRODUCTION
For the purpose of contextualising the SAAU proposal and providing background information
the submission deals with certain current proposals, namely:
-

The three options contained in the third edition of the Working Draft, dated 18 December
1995;

-

The clause proposed by the ANC titled Tentative A.N.C. Proposals in Respect of the
Property Clause, tabled on 30 January 1996;

-

The clause proposed by the DP in its Provisional Reformulations on Selected
Contentious Issues, tabled on 7 February 1996.

The SAAU understands that the property clause's probable effect on measures aimed at
bringing about land reform and the provisions determining payment of compensation for
expropriation are among those that are hotly contested.
LAND REFORM AND COMPENSATION
The SAAU recognises and supports in principle the need for land reform measures in South
Africa and supports the adoption of a property clause that will facilitate the implementation of
such measures.
This does not mean, however, that property owners should not be granted appropriate
protection under the new Constitution. It is of crucial importance to the SAAU that any land
reform program implemented does not threaten or destroy commercial farmers and
commercial farming. Such threats would not only lead to personal hardship and dissatisfaction,
but to national economic instability. The property clause should be worded in a way which is
sensitive to the exigencies of land reform as well as the needs of all South Africans.
The above objectives can only be achieved if the Bill of Rights contains a guarantee in respect
of property rights and a just and equitable compensation is payable upon expropriation of
property.
The SAAU is strongly of the view that in the determination of just and equitable compensation
the ability of the state to pay should not be a consideration. The inclusion of this consideration
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would render the compensation clause entirely meaningless. The State would be able to deny
the availability of funds in order to decrease the value of compensation. Furthermore an
increase in the number of expropriations would progressively lead to lower and lower levels of
compensation.
AGRICULTURAL CONSIDERATIONS
The contribution of private property owners to the country as whole must not be
underestimated. The SAAU considers the following points to be instructive:
-

Private ownership of agricultural land, its utilisation by entrepeneurial farmers and its
transfer on a willing-buyer willing-seller basis are foundations of a healthy agricultural
sector.

-

Although South Africa constitutes only 5% of Africa’s land mass, it provides 35 % of all
its marketable agricultural products;

-

In a normal year between 20% and 25% of South Africa’s commercial agricultural output
is exported. In 1993 agricultural exports totaled R5.5 billion.

-

South Africa continues to be one of the world s 7 net exporters of food;

-

The commercial agricultural sector provides employment for about 1.2 million people and
a livelihood for 5 to 6 million people. Almost half a million children receive their primary
education at well over 5 000 farm schools.

The success of the agricultural sector and the continuation of sustained growth in food output
are therefore key considerations in the reconstruction and development of South Africa.
Capricious, ill-considered or unjustified interference with property will undoubtedly render the
commercial farming sector helpless.
The validity of the above concerns are emphasised by a much publicised undertaking given by
President Mandela to the SAAU in 1994 when he said:
“Any landowner who bought his land legitimately has a right to protection.
The Constitution provides for that protection and no sensible government
can deprive people of property obtained legally”
The property clause must be worded with these considerations in mind.

CONSTRAINTS
CONSTITUTION

ON

THE

PROVISIONS

OF

THE

NEW

The Interim Constitution provides legal constraints that limit possible provisions of the New
Constitution. The Interim Constitution poses the following constraints which are considered
important by the SAAU:
-

Section 71 provides that the new constitutional text shall comply with the constitutional
principles and that the text shall not be of any force and effect unless the Constitutional
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Court has certified that all the provisions of such text comply with the constitutional
principles;
-

Constitutional principle 11 provides that Everyone shall enjoy all universally accepted
fundamental rights, freedoms and civil liberties, which shall be provided for and protected
by entrenched and justiciable provisions in the Constitution, which shall be drafted after
having given due consideration to inter alia the fundamental rights contained in Chapter 3
of this Constitution.

Most international human rights instruments guarantee a right to property. Some of the more
important instruments are the Universal Declaration of Human Rights and Freedoms, the
African Charter on Human and Peoples Rights, the American Convention on Human Rights,
the European Convention on Human Rights and Freedoms and the International Convention
on the Elimination of all Forms of Racial Discrimination. The Universal Declaration of Human
Rights and Freedoms is considered generally now to be part of customary international law.
There is therefore no doubt that the right to property is a universally accepted fundamental
right.
Section 28 of the Interim Constitution provides for the right to acquire and hold rights in
property and provides limitations on the deprivation and expropriation of property. Factors to
be taken into account in the determination of just and equitable compensation for expropriated
land are listed. This section must be given consideration to in the drafting of the new Bill of
Rights.
A failure by the Constitutional Assembly to heed the above constraints when drafting the
property clause will result in rejection of the clause by the Constitutional Court.

THE SAAU PROPOSAL
The SAAU believes that negotiators must seek a principled middle ground for the property
clause. The clause must make it clear that while property rights are not absolute, they will be
protected against unjustifiable interference.
The SAAU therefore proposes that the following property clause be included in the Bill of
Rights in the New Constitution:
(1)

Property, including the right to acquire, hold and dispose of property is guaranteed.

(2)

No-one may be arbitrarily deprived of property.

(3)

Property may be expropriated only -(a) in terms of a law of general application;
(b) for public purposes including land reform to redress the results of past racial
discrimination;
(c) subject to the payment of just and equitable compensation which has been either
agreed or decided by a court.

(4)

When a court determines the compensation, it must have regard to all the relevant
factors including:
(a) the current and intended use of the property;
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(b) its market value; and
(c) the value of investments in the property.
(5)

Subject to and in accordance with this section and sections 121, 122 or 123 of the
Republic of South Africa Constitution Act, 200 of 1993, every person or community
dispossessed of land 19 June 1913 as a result of a law or practice that would have been
inconsistent with section 8 had that section been in force at the time has the right to
claim restitution of the land or equitable redress.

----The full text of the SAAU submission is attached for your consideration.

1.

INTRODUCTION

The South African Agricultural Union ("S.A.A.U.") is the main representative of commercial
farmers in South Africa. Through the 19 organisations that constitute its membership it
represents approximately 75% of all commercial farmers in the country, including several
thousand black, Indian and coloured farmers.
This submission to the Constitutional Assembly focuses on clause 24 of the Working Draft of
the New Constitution, [which will be referred to as “the Working Draft”] the property clause.
When drafting this submission the S.A.A.U. considered (a) the third, refined edition of the
Working Draft, dated 18 December 1995; (b) the property clause proposed by the African
National Congress ("A.N.C.") in a document entitled "Tentative A.N.C. Proposals in respect
of the Property clause" [which will be referred to as the "Tentative A.N.C. Proposal"] which
was tabled on 30 January 1996; and (c) the property clause proposed by the Democratic Party
("D.P.") in its "Provisional Reformulations on Selected Contentious Issues", [which will be
referred to as the "Revised D.P. Proposal"] tabled on 7 February 1996.

2.

THE PROPERTY CLAUSE IN THE THIRD EDITION OF THE
REVISED WORKING DRAFT

It would appear that two controversies surround the protection of property rights in the new
Constitution. The first relates to the inclusion of a property clause per se, The second
concerns the wording of that clause. These controversies are reflected in the three options
listed in the third edition of the revised Working Draft, [The options listed in this edition are in
all respects identical to those enumerated in first edition of the working draft (which was
published for public comment on 22 November 1995).]
Option 1, that there be no property clause in the Bill of Rights, was suggested by the Pan
Africanist Congress. We understand that there is little support for Option I in the
Constitutional Assembly. The negotiations have tended to focus on the wording of the
property clause, rather than on the question whether such a clause should be included at all.

Option 2 was tabled by the “A.N.C.” It focuses on the deprivation of property, [but does not
guard against arbitrary deprivations of property. Cf. Option 3, clause 24(2)] indicates that
compensation need not always be paid upon (expropriation, [Option 2, clause 24(2) provides
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that expropriation "may" be subject to the payment of compensation. Cf. Option 3, clause
24(3)] introduces the ability of the state to pay as a factor relevant to compensation for
expropriation and omits the value of investments in it by those affected, [Option 2, clause
24(3). Cf. Option 3, clause 24(4)] and exempts from its compass "measures aimed at
bringing about land reform". [Option 2, clause 24(4). Cf. Option 3, clause 24(3)(a). This
option also creates a "right to obtain legally enforceable security of tenure" for persons or
communities "whose tenure is legally insecure as a result of discriminatory laws or practices".
[Option 2, clause 24(6)]. Option 2 is buttressed by clause 25(3), which creates a right "to
have equitable access to land" and instructs the State to take "reasonable and progressive
legislative and other measures to facilitate this access". [The wording of this clause tracks the
wording of clause 25(1), which creates a "right to have access to adequate housing".]
Option 3 was tabled jointly by the D.P. and the National Party ("N.P."). This option
guarantees property rights, [Option 3, clause 24(1)] ensures that deprivations are not arbitrary,
[Option 3, clause 24(2)] upholds the principle that compensation must be paid for
expropriations, [Option 3, clause 24(3)(b). This Option replaces the value of the investments
in the property by those affected as a factor relevant to amount of compensation payable upon
expropriation with the narrower "any beneficial improvements after acquisition": Option 3,
clause 24(4)(d)] but also allows expropriations "in the public interest which includes land
reform".[ Option 3, clause 24(3)(a)]
Both Options 2 and 3 contain a sub-clause dealing with the restitution of land to persons or
communities dispossessed of land as a result of "discriminatory laws and practices" after 19
June 1913. [Option 2, clause 24(5) and Option 3, clause 24(5)]. It is to be noted that neither
option continues in operation the criteria and safeguards in sections 121, 122 and 123 of the
interim Constitution.[ Cf. section 8(3)(b) of the interim Constitution. Of course, the process
of land restitution may well have been completed by the time the new Bill of Rights comes into
force. It is to be noted, however, that although the Minister of Land Affairs, acting in terms of
section 2(1)(b) of the Restitution of Land Rights Act, 22 of 1994, has specified 30 April 1998
as the cut-off date for lodging claims in terms of the Act, this date can be extended by way of
an amendment to the Restitution Act. It is to be noted further that if the objective were to
complete process of land restitution before the scheduled date of commencement of the new
Bill of Rights, there would be no need to include a land restitution provision in the property
clause.]
We understand that since the tabling of the three Options some progress has been made in a
series of bilateral negotiations involving the A N.C., D.P. and N.P. -- a fact which is confirmed
by the tabling of the Tentative A. N. C. Proposal.
We understand further that at present the sticking-points relate to compensation for
expropriation and the constitutional status of measures aimed at bringing about land reform,
[On 1 February 1996 the Department of Land Affairs launched a Green Paper on Land Policy.
Therein (at 12) the Department argues that "it is essential that the Constitution should make
effective land reform possible" and states that the compensation payable for expropriations
"should not exceed a reasonable assessment of market value with the 'just and equitable'
provisions of the Interim Constitution being applied to prevent profiteering or undue capital
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gains at the expense of the public."] and that these issues will be discussed at a private multilateral meeting in Cape Town on 23 February 1996.

3. THE TENTATIVE A.N.C. PROPOSAL
The proposal tabled by the A.N.C. on 30 January provides:
1.

The state shall respect property, and it shall foster conditions which enable people to
gain access to property on an equitable basis.

2.

The content and limits of property shall be determined by law.
No one may be deprived of property except in accordance with a law of general
application.
OR
No one may be arbitrarily deprived of property.

3.

Property may be expropriated only in terms of a law of general application(a) for public purposes or in the public interest which includes land reform;
(b) subject to the payment of compensation within a time period and in a manner as
agreed or decided by 9 relevant court.

4.

When a court decides the amount of compensation, timing or manner by which payment
must be made, the court must determine an equitable balance between the public interest
and the interests of those affected, having regard to all the relevant factors, including -(a)
(b)
(c)
(d)

5.

the current use of the property;
the history of its acquisition;
its market value; and
the ability of the state to pay.

This section shall not invalidate reasonable legislative and other measures that are
designed to bring about land reform to redress the results of past racial discrimination."

The format and wording of this proposal suggest a compromise between Options 2 and 3.
Indeed, like Option 3, it begins with a property guarantee of sorts, passes on to deprivations,
[via the enigmatic "The content and limits of property shall be determined by law." and then
deals in turn with expropriations and compensation for expropriations. Curiously, nothing is
said of restitution to persons or communities dispossessed of land since 1913. There is,
however, an Option 2-type clause [Cf. Option 2, clause (4)]exempting land-reform measures
[which, given its formulation, may encompass land restitution (and might even extend to
deprivations prior to 19 June 1913)] from its compass, as well as a repetition of "the ability of
the state to pay" as a factor relevant to the determination of compensation for expropriation.
[Cf. Option 2, clause 24(3)(d)]. Indeed, the compensation provision in the Tentative A.N.C.
proposal is almost identical to that in Option 2.[ Clause 23(3).]
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In the light of the above, it is clear that the Tentative A.N.C. Proposal does not contain any
concessions or innovations on the controversial questions of land reform and compensation for
expropriation.

4. THE REVISED D.P. PROPOSAL
The configuration of the Revised D.P. Proposal resembles that of the Tentative A.N.C.
Proposal. It provides:
1.

The state must guarantee property, and it must foster conditions which enable people to
gain access to property on an equitable basis.

2.

(a)
(b)

3.

Property may be expropriated only in terms of a law of general application(a) for public purposes or in the public interest, which includes land reform to redress
the results of past racial discrimination; and
(b) subject to the payment of compensation within a period and in a manner agreed or
decided by a court.

4.

When a court decides the amount of compensation, timing or manner by which payment
must be made, the court must determine an equitable balance between the public interest
and the interests of those affected, having regard to all the relevant factors, including -(a) the current use of the property;
(b) the history of its acquisition;
(c) its market value;
(d) the level of state and private investment in the property; and
(d) the purpose of the expropriation."

No-one may be arbitrarily deprived of property.
Subject to (a), the content and limits of property will be determined by law.

The most significant divergences from the Tentative A.N.C. Proposal in the Revised D.P.
Proposal are: (a) the primacy afforded the protection against arbitrary interference with
property; (b) the linking, in the expropriation clause, of land reform and the redress of the
results of past discrimination; (c) the subjection of land reform to the requisites for
expropriation (including the payment of compensation); (d) the omission of the ability of the
state to pay as a factor relevant to compensation for expropriation. and (e) the introduction as
such factors of the level of state and private investment in the property and the purposes of the
expropriation.

5.

THE
CONSTRAINTS
CONSTITUTION

IMPOSED

BY

THE

INTERIM

The Options in the Working Draft, as well as the new A.N.C. and D.P. proposals, must be
assessed in the light of the constraints imposed upon the Constitutional Assembly by the
interim Constitution, in particular the Constitutional Principles in the Fourth Schedule.
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The background and role to these immutable principles is well-known. For the present suffice
it to say that they were agreed upon and adopted by the Negotiating Council of the MultiParty
Negotiating Process. Chapter 5 of the interim Constitution explains the role of the
constitutional principles in relation to the text of the new Constitution. Section 71, in
particular, provides that the new constitutional text "shall comply with the constitutional
principles" and that text, though passed by the Constitutional Assembly, "shall not be of any
force and effect unless the Constitutional Court has certified that all the provisions of such text
comply with the constitutional principles". [In terms of section 74 of the Constitution, the
constitutional principles cannot be repealed or amended, and neither can section 74 itself nor
any other provision in Chapter 5 in so far as it relates to them or to "the requirement that the
new constitutional text shall comply with the constitutional principles, or that such text shall
be certified by the Constitutional Court as being in compliance therewith.”] In short, the
constitutional principles provide an enforceable benchmark for the new Constitution. [See
Executive Council of the Western Cape Legislature v President of the Republic of South
Africa 1995 (10) BCLR 1289 (CC) at 1309A-B. See also Rule 15 of the Rules of the
Constitutional Court, which prescribes the procedure for the certification of the new
constitutional text.]
Constitutional Principle II is the most important such principle in the present context. It
provides:
"Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil liberties,
which shall be provided for and protected by entrenched and justiciable provisions in the
Constitution, which shall be drafted after having given dime consideration to inter alia the
fundamental rights contained in Chapter 3 of this Constitution."
Constitutional Principle II posits the following criteria for the new constitutional text: (a) the
text must contain entrenched and justiciable provisions embodying fundamental rights,
freedoms and civil liberties; (b) these fundamental rights etc. must be universally accepted; and
(c) these provisions shall be drafted after having given due consideration to the fundamental
rights contained in Chapter 3 of the interim Constitution. Criteria (b) and (c) are particularly
relevant to the constitutionalisation of a right to property.
The constitutional protection of property elsewhere
One of the focal points of the property debate in South Africa is the extent to which the
constitutional protection of property should uphold existing property relations. To a certain
extent, this question is reflected in variations in the approach to property rights in other
countries' constitutions, too. Some national property clauses concentrate on deprivations or
expropriations of property, setting out the purposes for and conditions under which they may
take place. [The Fifth Amendment to the Constitution of the United States of America is
aimed primarily at ensuring the enforcement of "due process of law" in the event of
deprivations or expropriations of property. See also article 8 of the Constitution of Botswana
and section 16 of the Constitution of Zimbabwe (as amended).] Others guarantee ownership,
or the law of succession, or some other right in property, at times with a rider that the exercise
of ownership or those rights in property should serve the public interest. [See articles 12 and
13 of the Constitution of Mozambique which, respectively, guarantee personal property and
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posit obligations attaching to private property.] conditions governing deprivations and
expropriations. [Article 14 of the German Basic Law states that ownership and succession are
guaranteed, declares that ownership entails duties for the owner and that its exercise should
serve the public interest, but also provides for expropriation in the public interest (subject to
the payment of compensation). See also article 16 of the Namibian Constitution.] Yet others
contain no justiciable property clause at all [The constitutions of both Canada and India
currently have no entrenched, justiciable right to property.] - the assumption being that many
of the interests that an entrenched property right would protect are "covered" by the rights to
life, liberty and personal security.[ The Supreme Court of Canada has rejected the idea that
section 7 of the Canadian Charter of Rights and Freedoms - which confers upon everyone "tile
right to life, liberty and security of the person" includes many of the economic rights
traditionally associated with property: see the cases cited by Bauman (1992) 8SAJHR 344 at
353n45.]
Most international human rights instruments guarantee a right to property. For instance, the
Universal Declaration of Human Rights and Freedoms adopted by the General Assembly of
the United Nations in 1948 provides in article 17 that everyone has the right to own property
and that no one shall be arbitrarily deprived of property. It is significant that the Universal
Declaration has achieved such wide acceptance that it is now regarded by many as part of
customary international law. [See e.g. the 1968 Proclamation of Teheran, which was adopted
by 84 states and which declares: "The Universal Declaration of Human Rights states a
common understanding of the peoples of the world concerning the inalienable and inviolable
rights of all members of the human family and constitutes an obligation for the members of the
human family."] The African Charter on Human and Peoples' Rights approved by the
Organisation of African Unity in 1981 [The Charter came into force in 1986] also provides in
article 14 that the right to property shall be guaranteed and that this right may only be
encroached upon in the interest of public need or in the general interest of the community and
in accordance with appropriate laws. Property is also protected in amongst others the
International Convention on the Elimination of all Forms of Racial Discrimination, [Article
5(d)(v). The Convention was opened for signature in 1966. It came into force in 1969 and
has been ratified by 130 states. South Africa signed the Convention on 29 January 1993.] the
European Convention on Human Rights and Fundamental Freedoms, [Protocol 1, article 1.
The Protocol was adopted by the Council of Europe in 1952 and came into force in 1954.]
and the American Convention on Human Rights. [Article 21. The Convention was adopted by
the members of the Organisation of American States in 1969.]
It would appear, therefore, that to all intents and purposes the right to property is a universally
accepted fundamental right.

Section 28 of the interim Constitution
As explained above, Constitutional Principle II obliges the Constitutional Assembly also to
give due consideration to section 28 of the interim Constitution, the existing property clause.
Section 28 is structured as follows. Section 28(1 ) confers upon everyone a right to "acquire
and hold rights in property and, to the extent that the nature of the rights permits, to dispose
of such rights." Sections 28(2) and (3) then qualify the broadly-stated right conferred by
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section 28(1). In so doing, they define the ambit of the right embodied in the section as a
whole, Section 28(2) authorises the "deprivation" of rights in property, as long as that
deprivation is "in accordance with law". Section 28(3) authorises the "expropriation" of rights
in property", provided that the expropriation must be "pursuant to a law referred to in section
28(2)", "for public purposes only" and "subject to the payment of agreed compensation or,
failing agreement, to the payment of compensation determined by a court of law as just and
equitable". Finally, a non-exhaustive list of factors relevant to the determination of the amount
of compensation is given. These factors are the use to which the property is being put, the
history of its acquisition, its market value, the value of investments in it by those affected and
the interests of those affected by the expropriation,
What is not clear from section 28 is whether an expropriation for the purposes of land reform
is an expropriation "for public purposes". This question is discussed in 6 below.
As stated earlier, Constitutional Principle II requires the Constitutional Assembly, when
devising the property clause in the Constitution, to give serious consideration to adopting the
wording of section 28 of the interim Constitution, i.e. the Constitutional Assembly must
seriously consider the inclusion of all the elements of section 28. The corollary of this
obligation is that the Constitutional Assembly may only discard, replace or amend an element
of the present property clause if it produces serious difficulties and if the substitute is likely to
address those difficulties. In our opinion none of the elements of section 28 give rise to
serious difficulties. On the contrary, we regard a strong property as indispensable to economic
growth, stability and foreign investments
The limits of the constitutional property debate
The Constitutional Assembly is significantly constrained when devising the property clause. It
is constrained, first, by the fact that the right to property is a universally accepted fundamental
right and, secondly, by the fact that a strong property right is currently entrenched in the
interim Constitution.

6.

THE LAND REFORM QUESTION

As indicated above, the one major uncertainty arising from the property clause in the interim
Constitution is whether an expropriation for the purposes of land reform is an expropriation
"for public purposes".
Concern has been expressed in certain quarters that land reform measures which compulsorily
transfer property rights from one individual or group to another individual or group, instead of
to the State, will not meet the requirement imposed by section 28(3) that expropriations must
be "for public purposes only".
It would appear that this concern also underpins the attempts by the A.N.C. to secure a less
rigid property clause in the new Constitution, i.e. one which either entirely excludes land
reform from its ambit, [Working Draft, Option 2, clause 24(4); Tentative A.N.C. Proposal,
clause 5.] or permits expropriations in "the public interest",[Working Draft, Option 2, clause
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24(2)(a)] or does so and defines "public interest" to include land reform.[Tentative A.N.C.
Proposal, clause 3(a). Cf. Option 3, clause 24(3)(a)]
The S.A.A.U. appreciates these concerns. We accept that the Constitution should not prevent
government from implementing reasonable land. reform measures redressing the results of past
racial discrimination. For this reason, we welcome the attempts by the A.N.C., N.P. and D.P.
to ensure that the "public purposes" or "public interest" expropriation requirement
encompasses land reform measures of this sort. We also agree that the circumstances under
which an expropriation may be permitted, and the factors to be taken into account in
determining compensation for expropriation, should be worded in a way which is sensitive to
the exigencies of land reform. Finally, we suggest that the new Constitution, like the interim
Constitution, should authorise restitution to persons unjustly dispossessed of land in the period
and under the circumstances described in section 8(3)(b) of the interim Constitution. [In order
to continue the operation of the criteria and safeguards in sections 121, 122 and 123 of the
interim Constitution, and on the assumption that process of land restitution in terms of the
Restitution of Land Rights Act, 22 of 1994, will not have been completed by the time the new
Bill of Rights comes into force, the text of those sections must be repeated in new
Constitution.]
However, we are at a loss to understand how this uncertainty can justify the entire exclusion
from the scope of the property clause of "measures aimed at bringing about land reform" [19
Option 2, clause 24(4)] or "measures designed to bring about land reform to redress the
results of past racial discrimination".[Tentative A.N.C. Proposal, clause 5] Provisions such as
these would eliminate the constitutional protection of immovable property altogether. They
would pave the way for expropriation without compensation, as well as a legion of other
violations of property rights. This, in turn, will threaten the economic stability critical to the
establishment of constitutional democracy in South Africa. The success of the agricultural
sector, in particular the continuation of the sustained growth in food output, is a key to the
country's successful reconstruction and development. This success will undoubtedly turn to
failure if the Constitution and, with it the commercial farming sector, is rendered helpless in
the face of capricious, ill-considered or unjust interference with property. The private
ownership of agricultural land, its utilisation by entrepreneurial farmers, and its transfer on a
willing-buyer willing seller-basis are foundations of a healthy agricultural sector. All of these
determinants of success are predicated upon the express and effective entrenchment and
protection of property in the Bill of Rights. Fortunately, therefore, it is unlikely that a
property clause "exculpating" measures designed to bring about land reform will pass
constitutional scrutiny. It is inconceivable that a clause of this nature will obtain certification
from the Constitutional Court.
The admitted need to rectify past wrongs and to address the existing imbalances must not
jeopardise the protection of private ownership of agricultural land. South Africa constitutes
only 5% of Africa's land mass but provides 35% of all its marketable agricultural products. In
normal years 20%-25% of the commercial agricultural output is exported. In 1993, a normal
year, agricultural exports totalled R5.5 billion - almost 7% of total exports, gold included.
Despite its high population growth, South Africa continues to be one of the world's seven net
exporters of food products. The commercial agricultural sector provides employment for
about 1.2 million workers - about 14% of the economically active population -- and, in so
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doing, provides a livelihood for 5 to 6 million people. A large proportion of children (almost
half a million) receive their primary school education at the well over 5,000 farm schools.
We are equally appalled by the suggested inclusion of "the ability of the state to pay" in the list
of factors relevant to the determination of compensation. [Option 2, clause 24(3)(d);
Tentative A.N.C. Proposal, clause 4(d).] It is self evident that this change, if effected, will
allow the state to embark on a massive and ever-widening programme of land confiscation.
For, the inexorable logic of the compensation formula will entitle the government to decrease
the amount of compensation payable upon an expropriation simply by increasing the number
of expropriations: the greater the value the land expropriated countrywide or earmarked for
expropriation, the more limited will be the ability of the state to pay. The problem is further
compounded by the omission of the value of investments from the list of factors relevant to the
determination of the amount of compensation and by the glaring one-sidedness of imposing
upon individual farmers the whole or the greater part of the cost of a program serving the
"public interest". [What is more, the word "may" in Option 2, clause 24(2)(b) of the Working
draft suggests that the payment of compensation is discretionary.] Why should farmers bear
the cost of expropriations at less than market value? What about the property of businessmen,
mining houses, insurance companies, banks and others? To victimise farmers in this way
would be a breach of the widely publicised undertaking given by President Mandela to the
S.A.A.U in 1994.
"Any landowner who bought his land legitimately has a right to protection. The Constitution
provides for that protection and no sensible government can deprive people of property
obtained legally."
We fear that if property is not adequately protected South Africa will slide into turmoil and
chaos and will drive away tourists, investors and skilled citizens and all the dreams of
development and prosperity will be turned to dust. Fortunately, however, like the attempts to
exclude land reform from the scope of the property clause, the suggested inclusion of "the
ability of the state to pay" in the list of factors relevant to the determination of the amount of
compensation and the omission of the value of investments will not survive the certification
process.

7.

A PROPERTY CLAUSE FOR ALL SOUTH AFRICANS

At this critical juncture in our history the constitutional negotiators must ensure that the
property clause is formulated in a way which reconciles the hopes and fears of all South
Africans. They must avoid the polarisation which would inevitably result from extreme
“solutions" to the difficult problems which this clause poses.
The S.A.A.U. readily accepts that there can be no petrification of existing property relations.
But we are equally sure that there can be no abolition of property protection, whether by the
excision of the property clause from the Bill of Rights or by the inclusion of a property clause
which wilts in the face of "measures that are designed to bring about land reform" and "the
ability of the state to pay".
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It is often said that the property guarantee will simply serve the existing needs of those who
already have property, while the whole point of the transformation is to give those who do not
have property greater access to property. However, the political, psychological and legal
value of the constitutional property guarantee for those who still aspire to property rights
should not be underestimated. For many disadvantaged people in South Africa one of the
most important things is not only to get property, but to have property rights which are
politically secure, and not open to the kind of state intervention they were used to in the
apartheid era.
We believe that the negotiators must seek a principled middle ground between these two
extremes, one which makes it clear that property rights are not absolute, but are protected
against unjustifiable interference. We accept that the property clause should not obstruct fair
and well-considered restitution and redistribution programs, but we insist that fair and timeous
compensation be paid to those adversely affected. We believe that the property clause should
cover the entire range of property rights and that it should have the flexibility to cover new
types of property as they may develop. For all of these reasons, we suggest the inclusion in
the Bill of Rights of the following property clause, a clause which 'integrates land reform into
a general, principled treatment of property relations: [We suggest also that clause 25(3) of the
Working Draft be omitted We do not support a separate, “access to land” clause, not least
because this might skew the workings of the property clause.
(1)

Property, including the right to acquire, hold and dispose of property, is guaranteed.

(2)

No-one may he arbitrarily deprived of property.

(3)

Property may be expropriated only (a) in terms of a law of general application;
(b) for public purposes including land reform to redress the results of past racial
discrimination;
(c) subject to the payment of just and equitable compensation which has been either
agreed or decided by a court.

(4)

When a court determines compensation, it must have regard to all the relevant factors,
including:
(a) the current and intended use of the property;
(b) its market value; and
(d) the value of investments in the property [We do not regard the history of the
acquisition of property as relevant outside the context of land restitution, a matter
which is dealt with exhaustively in subclause (5) and in the Restitution of Land
Rights Act, 22 of 1994.]

(5)

Subject to and in accordance with this section and sections 121, 122 [Of course, the
reference to section 28(3) of the interim Constitution in section 122(2) must be replaced
with a reference sub-clauses 24(3) and (4)] or 123 of the Republic of South Africa
Constitution Act, 200 of 1993, every person or community dispossessed of land after 19
June 1913 as a result of a law or practice that would have been inconsistent with section
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8 had that section been in force at the time has the right to claim restitution of the land
or equitable redress."
(5)

Subject to and in accordance with this section and sections 121, 122" or 123 of the
Republic of South Africa Constitution Act, 200 of 1993, every person or community
dispossessed of land after 19 June 1913 as a result of a law or practice that would have been
inconsistent with section 8 had that section been in force at the time has the right to claim
restitution of the land or equitable redress."
CJ DU TOIT, President
JUDGE MDJ STEENKAMP, Chairman of the Comm. of Constitutional Affairs of the
SAAU.

AFRIKANERBOND
MEMORANDUM BY THE AFRIKANERBOND TO THE CONSTITUTIONAL
ASSEMBLY ON THE WORKING DRAFT OF THE NEW CONSTITUTION OF
22 NOVEMBER 1995
15 February 1996
Constitutional state
One of the most positive elements introduced into South African law by the 1993 Constitution, is
the notion of the constitutional state, as mentioned in the first paragraph of the preamble. The
value for the further development of our constitutional system of this notion appears from the
frequency with which public figures, but particularly the Constitutional Court in its judgments, use
it to typify the nature of the new dispensation.
In memoranda submitted by us to the Constitutional Assembly in 1995, we provided the following
information:
The Constitutional State
The contemporary notion of the constitutional state developed on the foundations laid in the
process over centuries of the formation of the state in Europe, England and North America. It is a
concept rooted deeply in the German political and legal philosophy of the nineteenth century, that
however only came to fruition as universally acknowledged expression of modern constitutional
maturity after it was elevated to a principal constitutional value by the application and interpretation
of the present German Constitution, the Grundgesetz of 1949. Contemporary constitution-writing
all over the world takes it into account.
On questions regarding what should be accommodated under the umbrella of the constitutional
state, a variety of views have been expressed in the course of its development. It has however
become usual to associate certain concepts, procedures, principles and structures with the idea of
the constitutional state and to distinguish between the formal and the material or substantive facets
thereof. Thus a standard has evolved by means of which the balance, fairness and effectiveness of a
specific constitutional system may be measured. It is also important to note that, where the idea of
the constitutional state applies, its content and impact is not merely determined by the provisions of
the constitution or of other laws, but it has an independent and directive existence of its own. It
therefore makes sense to, as is done in the first paragraph of the present Constitution, make
express mention of the constitutional state in the new constitutional text.
The following elements are associated with the idea of the constitutional state: the exercise of
governmental authority (only) in accordance with legislation consistent with the Constitution
(compare Constitutional Principle X); the guarantee of freedom (Principle II), justice (Principles V
and VII) and legal certainty (Principle X); equality before the law (Principle V), distribution of
power (inter alia Principles VI, XVI, XIX, XX, XXII) and judicial control over the exercise of
authority; government being constrained by the law, judicial protection (Principles IV, V and VII)

and a prohibition on extreme power (moderation of power) (inter alia Principles VI, XXI, XXII and
XXIII); constitutional protection of fundamental rights (Principles II and VII) and a prohibition of
retrospectivity; the supremacy of the law (Principle IV), unambiguity of the law and measurability,
predictability and calculability of executive conduct (inter alia Principles IV, IX, XXIX, XXX and
XXX1).
The material or substantive side of the constitutional state reflects higher values and ideals of the
modern state and are associated generally with justice and democracy, values in which the
Constitutional Principles are immersed.
and
Constitutional Principle VI requires governmental authority to be distributed horizontally among
the legislative, executive and judicial organs of state in a balanced fashion and Principle XX (inter
alia) requires vertical distribution of powers among the national provincial and local levels of
government. Such distribution of powers is an element of essential importance in the modern
democratic constitutional state and should be fully implemented in the new constitutional text.
In Clause 2 of the draft constitutional text that we submitted in 1995, we proposed that the nature
of the Republic should be determined to be a "constitutional state founded in justice, order and the
well-being of its citizens". A provision of this nature, which determines the character of the state
and of the Constitution, is lacking in the 1993 Constitution.
Nowhere in the Working Draft of 22 November 1995 could we find any reference to the
constitutional state. Should this not be rectified, the new text will be substantially poorer and we
therefore urge serious consideration of the insertion of a provision in the nature of our proposed
clause 2 in which the continuation of the constitutional state is ensured.
Preamble
Since the preamble is yet to be drafted, we would like to note that our ability to associate ourselves
with the new constitutional text would be much enhanced if it would, as in the present Constitution,
be opened with the phrase "In humble submission to Almighty God".
National Anthem
We would like to express our support for the abridged combination of Die Stem and Nkosi sikelel’
iAfrika to be our national anthem.
Fundamental rights
We were taken aback when we noticed that the Working Draft did not continue using the term
fundamental rights introduced by the 1993 Constitution which has now gained general currency
and acceptance not only in the popular vernacular, but also in legal circles: compare e.g. how
frequently the Constitutional Court uses the term in its judgments. Similarly, we are disappointed

by the unwarranted introduction of the title "Bill of Rights" for Chapter 2 of the Working Draft.
There does not seem to be a cognisable reason therefor: on the contrary, in a memorandum
submitted in 1995, we suggested the following:
Nomenclature in connection with what is (mostly) called "fundamental rights" in our Constitution,
is often confusing. As has been pointed out above, in Principle 11 already the expressions
"freedoms" and "civil liberties" appear in addition to "fundamental rights."
Section 115 of the Constitution established the Human Rights Commission, whose functions in
terms of section 116(1) and (3) primarily concern fundamental rights, except where it deals (in
terms of subsections)) with the "norms of international human rights law."
It is useful in this regard to take cognisance of the terminology of international law, historical
documents and of other modern jurisdictions. In international documents there is a clear preference
for the expression "human rights", as for example in the United Nations' Universal Declaration of
Human Rights of 1948 and the European Convention on Human Rights of 1955.
A particular preference for a collective term for all the relevant rights does not appear from the
most prominent historical documents. The first of these was the Bill of Rights adopted in 1689 by
the English Parliament as the documentation and confirmation of Parliament's successful efforts of
limiting overbearing royal powers, and in which the terms "liberties", "the right of the subjects" and
"freedom of speech and debates" in Parliament were employed without definition. In 1789 the
French National Assembly adopted the Declaration des Droits de I'Homme et du Citoyen
(Declaration of the Rights of Man and of the Citizen) in which mention was made of the "natural,
inalienable and holy rights of man". Consonant with the terminological example of English history,
when the American Congress adopted in 1791 the first ten amendments to their Constitution, they
named it the Bill of Rights and used therein expressions such as "the freedom of ... " and "the rights
of the people to ... "
The terminology of modern constitutions is generally much more precise where collective terms are
used for the relevant rights. Schedule B to the Canada Act of 1982 is entitled Canadian Charter of
Rights and Freedoms and uses sub-headings such as Fundamental Freedoms, Democratic Rights,
Mobility Rights, Legal Rights and Equality Rights. Chapter I of the Constitution of the
Netherlands of 1983 deals with Grondrechten, while the first chapter of the German Grundgesetz
of 1949 has the heading Die Grundrechte. These Dutch and German expressions may best be
translated with the expression "fundamental rights". The heading of Part 11 of the Constitution of
Zambia of 1991 is Protection of Fundamental Rights and Freedoms of the Individual, the
translation of the heading of chapter 2 of the Bulgarian Constitution of 1991 is Fundamental Rights
and Obligations of Citizens and Title 11 of the Belgian Constitution of 1994 is entitled De Belgen
en Hun Rechten (the Belgians and their Rights).
It is submitted that the terminological choice of the present Constitution in this regard, namely
fundamental rights, is a good choice and that the Constitutional Assembly should also use it in
the new text. Except that such approach is consistent with general constitutional usage, the term
also gives expression firstly to the fundamental nature of the rights concerned and also to the legal

enforceability of the rights by their individual bearers. Fundamental rights include certain human
rights, but "human rights" primarily indicate some ideal moral claims of the individual as against the
state, without therefore allowing for all legally enforceable fundamental rights to be classified
thereunder. A combination of the two concepts, namely Fundamental human rights is obviously
limiting and inappropriate, since it literally implies that only certain human rights (those considered
to be fundamental are intended [This error appears in clause I of the Working Draft].
It is furthermore submitted that an appropriate title for that part of the new constitutional text
that is required by Constitutional Principle II, would be Charter of Fundamental Rights.
May we furthermore draw attention to our previous suggestion that the Charter of Fundamental
Rights be provided with a preamble.
Many provisions of the Working Draft's Chapter 2 warrant comment, but we shall, for the sake of
brevity, confine our comments to a few issues.

Constitutional protection of language
It would appear that certain valuable elements contained in section 3 of the 1993 Constitution,
which provide a measure of substance to the fundamental right to use one’s own language, will be
lost if the Working Draft is adopted in its present form. We therefore suggest that the wording of
clause 30 should become the first subsection of that provision and that two further subsections be
added as follows:
LANGUAGE AND CULTURE
30. (1) Everyone has the right to use the language and to participate in the cultural life of their
choice, but no one exercising these rights may violate the rights of anyone else.
(2)
Everyone has the right to use and to be addressed in their dealings with any organ of the
state in the official language of their choice, except under circumstances where the exercise of this
right is proven to be impracticable. (3) Members of Parliament, provincial legislatures and local
governments may address all assemblies of such bodies in the official language of their choice.
We would furthermore prefer a sub-clause to be added to the proposed clause 6 to the following
effect:
( ) Rights relating to language and the status of languages existing at the commencement of the
Constitution of 1993 may not be diminished.
"Horizontal” application
The tendency in the draft (especially clauses 8(3) and 38(1)) to extend the application of
fundamental rights to all legal relationships, including those in which the state is not involved, is not
supported. We consider the effects thereof to be potentially destructive of vast areas of fully just

and settled law, and in any event unpredictable. There does not seem to be any justification for this
radical and unusual approach.
Affirmative action
It is submitted that the express constitutional sanctioning of affirmative action, as seems to be
intended in clauses 8(2), 35(2) and 171(2), is unnecessary and fraught with unwarranted risks. We
fully support the institution of effective measures to ensure the full enjoyment of all rights by actual
victims of discrimination, but the institutionalisation of affirmative action has in many countries
proven to be counterproductive, ineffective and socially and economically unjustifiable, benefiting
those who do not require upliftment and leaving the real victims in their state of deprivation. For
present purposes it is however important to understand that the proposed affirmative action
clauses are not necessary to allow a democratic government to institute and maintain the sorely
needed upliftment programmes.
The attitude reflected in the proposed clauses is offensive to those not in need of upliftment and
who are innocent of discrimination, because they appear to be intended to inspire unlimited
government and private discrimination against all who are not in immediate need of upliftment.
The proposed provisions constitute unnecessary constitutional over-kill, because as long as
democracy favours the election of a government that is responsive to the needs of those suffering
from past discrimination, resources will be made available for that purpose. Such government does
not need constitutional permission to discriminate to institute and maintain the required
programmes, except if the process of upliftment is intended to be vengeful and vindictive. We
therefore propose the scrapping of clause 35(2) and the replacement of clause 8 with an
uncomplicated formulation in the following form:
Equality
8. (1) Everyone is equal before the law and has the right to equal protection and benefit of the
law.
(2) No one may on any grounds be directly or indirectly discriminated against.
This formulation, it is submitted, will neither preclude the institution and maintenance of upliftment
programmes, nor will it be capable of unduly rigid interpretation, since this provision will, as all the
fundamental rights provisions, be capable of reasonable limitation to the extent that it is justifiable
in an open and democratic society.
The death penalty and abortion
Judged from the course of events in the democratic world [E.g. in the USA 36 states have already
reintroduced the death penalty, which was possible because the matter is not regulated in the
Constitution.], as well as the controversial nature of the issue in our country, it does not seem wise
to abolish the death penalty in the Constitution as is proposed in the bracketed portion of option I
of clause 10 of the Working Draft. Leaving out the words in brackets, thus retaining the wording
of the present section 9, would also not allow, as we believe is necessary, Parliament to regulate the

matter from time to time in accordance with the requirements of the maintenance of law and order.
We therefore support option 2 of clause 10 of the Working Draft. The decision of the
Constitutional Court in the Makwanyane case regarding the unconstitutionality of the death penalty
was based on the wording of the present Constitution and nothing prevents the Constitutional
Assembly to phrase the new text in a fashion that is less rigid.
Should the Constitutional Assembly however consider it incumbent upon itself to constitutionalise
the abolition of the death penalty, it would be necessary in the interests of consistency to prohibit
abortion also, except under the most stringently defined exceptional circumstances: we consider
innocent unborn life to be at least as valuable as the mature life of a murderer or rapist.
Education
We strongly support the inclusion of a full right to academic freedom. The proposal in option 2 of
clause 29 of the Working Draft is contradictory, because it implies that institutions of higher
learning should be dominated by the state, in which event individual academic freedom would be
meaningless. Constitutional protection of institutional academic freedom, on the other hand, will
ensure continued creativity and initiative, without precluding such government involvement in
higher education as may be necessary in the national interest.
The continued constitutional protection of cultural, language and religious rights in education is
considered to be an absolute requirement for the legitimacy of the new constitutional text. Should
education not be protected by the Constitution and thus be open to manipulation to become
amorphous, nondescript, monolingual and dominated by government-sanctioned "culture", the
confidence in the future of the country among the various cultural, linguistic and religious South
African communities will be seriously undermined. The protection of these rights in education does
not require the perpetuation of discriminatory systems or structures in education, nor does it
constitute a stumbling block in the way of nation-building or equal opportunity in education. It
merely allows for the retention of everything that is vibrant and motivational in education,
especially in a society as complex as ours. We therefore propose the following formulation:
Education
28.
Everyone has the right
(a)
to basic education and to equal access to educational institutions;
(b)
to education financed by the state, wherever practicable in the language of their choice; and
(c)
to establish and maintain with the financial support of the state, wherever practicable,
educational institutions based on a common culture, language or religion.
It should, as a matter of general application, be noted that all provisions, including this one, would
be qualified by the right to equality which does not allow discrimination on any grounds, but which
in turn is qualified by what is acceptable in an open and democratic society. We wish to call upon
all the participating parties in the Constitutional Assembly not to distort effective and sensible
balances such as these for the sake of satisfying short-term political interests.
Socio-economic "rights "

With reference to provisions in the nature of clauses 25 and 26 of the Working Draft we argued in
a memorandum to the Constitutional Assembly in 1995 as follows, and wish to suggest
reconsideration of the inclusion in the Charter of Fundamental Rights of provisions that are not
capable of a reasonable interpretation as being creative of enforceable rights:

Constitutional Directive Principles
An important matter which the Constitutional Assembly will have to resolve, is how questions of
welfare and upliftment should be approached. In this regard Constitutional Principle V is
formulated carefully to allow for upliftment activities by the state without interference with the
principle of equality. Reverse discrimination is NOT authorised. "Rights" of the social state, in
terms of which the state is required to ensure prosperity by means of for example "rights" to jobs,
shelter, food, education, health, etc., are in our opinion primarily matters of policy that cannot be
dealt with appropriately in a constitution, inter alia due to its tendency to impose impossible
financial burdens on the state. Should the Constitutional Assembly however consider it expedient
to include it in the constitutional text, it is submitted that such matters should at most be dealt
with in the format of constitutional directive principles.
In April 1995 we submitted, as part of a comprehensive draft constitutional text, a chapter on
fundamental rights. The chapter is reproduced here in the hope that it might be of use in the search
for alternative formulations which usually accompanies the process of political negotiation and
technical refinement of a new constitutional text.
Hoofstuk 2
Fundamentele Regte
HANDVES VAN FUNDAMENTELE REGTE
MET ERKENNING van die Godgegewe waardigheid van elke mens; en
MET AANVAARDING van die noodsaak dat die genieting van alle universeel aanvaarde
fundamentele regte, vryhede en burgerlike vryhede vir elkeen verseker moet word,
WORD die volgende regte as fundamentele regte ingestel en deur die Republiek gewaarborg:
Menswaardigheid
6. Elke persoon het die reg op respek vir en beskerming van sy of haar waardigheid.
Lewe
7. Elke persoon het die reg op lewe.
Privaatheid
8. Elke persoon het die reg op sy of haar persoonlike privaatheid, en ook op die privaatheid van sy
of haar woning, eiendom en kominunikasie.

Vryheid en sekuriteit van die persoon
9.
(1) Elke persoon het die reg op vryheid en die sekuriteit van sy of haar persoon.
(2) Elke persoon het die reg om nie aan marteling van enige aard, hetsy liggaamlik, geestelik of
emosioneel, onderwerp word nie, en ook nie aan wreedaardige, onmenslike of vernederende
behandeling of straf nie.
Vryheld van assosiasie
10.
Elke persoon het die reg op vryheid van assosiasie.
Gelykheid
11.
(1) Elke persoon het die reg op gelykheid voor die reg en op gelyke beskerming deur die
reg.
(2)
Daar mag teen niemand regstreeks of onregstreeks onbillik gediskrimineer word nie.
Vryheid van uitdrukking
12.
(1) Elke persoon het die reg op vryheid van spraak en uitdrukking, waarby inbegrepe is
vryheid van die pers en ander media.
(2) Elke persoon het die reg op die vryheid van artistieke kreatiwiteit.
Toegang tot inligting
13.
Elke persoon het die reg op toegang tot alle inligting wat deur die staat of enige orgaan van
die staat op enige regeringsvlak gehou word in soverre sodanige inligting benodig word vir die
uitoefening of beskerming van enige van sy of haar regte.
Bewegingsvryheid
14.
Elke persoon het die reg op vryheid van beweging en om 'n werk- en verblyfplek te kies.
Ekonomiese verkeer
15.
Elke persoon het die reg om vrylik aan die ekonomiese verkeer deel te neem.
Eiendom
16.
Elke persoon het die reg om regte in eiendom te verkry en te hou en om, in die mate waarin
die aard van die regte dit toelaat, oor sodanige regte te beskik.
Toegang tot hof
17.
Elke persoon het die reg om beregbare geskille deur 'n geregshof of, waar toepaslik, 'n
ander onafhanklike en onpartydige forum te laat besleg en het die reg om nie sender verhoor
aangehou te word nie.
Aangehoudenes, gearresteerdes en beskuldigdes
18.
[Geen besondere aanpassings word hier voorgestel nie]
Administratiewe geregtigheid
19.
Sonder dat die toepassing van die gemeneregtelike reëls van natuurlike geregtigheid beperk
word, het elke persoon die reg-

(a) op regsgeldige en prosedureel billike administratiewe optrede;
(b) om skriftelik van redes voorsien te word vir administratiewe optrede wat enige van sy of haar
regte, belange of regmatige verwagtinge raak; en
(c) op administratiewe optrede wat regverdigbaar is met betrekking tot die redes wat daarvoor
gegee is.
Burgerskapsregte
20.
Elke burger het die reg om die Republiek binne te kom, daarin te bly en dit te verlaat.
Vergadering, betoging en petisie
21.
Elke persoon het die reg om vreedsaam en ongewapen saam met ander te vergader en te
betoog, en om petisies voor te lê.
Politieke regte
22. (1) Elke burger het die reg om(a) 'n politieke party te stig en om deel te neem aan die aktiwiteite van en lede te werf vir'n
politieke party; en
(b) hom of haar vir 'n openbare amp verkiesbaar te stel.
(2) Elke burger het die reg om te stem, en om dit in die geheim te doen.
Gewetensvryheid
23.
(1) Elke persoon het die reg op vryheid van gewete, godsdiens, denke, oortuiging en opinie.
(2) Instellings van hoër onderrig, akademiese pesoneel en studente het die reg op akademiese
vryheid en die vryheid van wetenskaplike navorsing.
Taal en kultuur
24.
(1) Elke persoon het die reg om die taal van sy of haar keuse te gebruik en om aan die
kulturele lewe van sy of haar keuse deel te neem.
(2)
Waar dit uitvoerbaar is, het 'n persoon die reg om in sy of haar betrekkinge met enige
owerheidsorgaan op enige regeringsvlak die amptelike Suid-Afrikaanse taal van sy of haar keuse te
gebruik en daarin aangespreek te word.
(3)
'n Lid van die Parlement, 'n provinsiale wetgewer en van 'n plaaslike regering kan enige
sitting van sodanige instelling in die amptelike Suid-Afrikaanse taal van sy of haar keuse toespreek.
Onderwys
25 Elke persoon het die reg(a)op basiese onderwys en op gelyke toegang tot onderwysinstellings;
(b)op staatsgefinansierde onderrig in die taal van sy of haar keuse waar dit redelikerwys uitvoerbaar
is; en
(c)om, waar dit uitvoerbaar is, onderwysinstellings gebaseer op 'n gemeenskaplike kultuur, taal of
godsdiens met staatsfinansiering tot stand te bring, met then verstande dat daar geen diskriminasie
op grond van ras mag wees nie.
Die gesin en kinders

26.
(1) Elke persoon het die reg op die respektering van die privaatheid en die integriteit van sy
of haar gesin.
(2)
Elke persoon onder die ouderdom van 16 jaar het die reg op die voorsiening van sekuriteit,
basiese voeding en basiese gesondheids- en maatskaplike dienste.
(3)
Elke persoon onder die ouderdom van 18 jaar wat in aanhouding is, het, benewens die regte
wat hy of sy ingevolge artikel 18 het, die reg om onder toestande aangehou te word en om op'n
wyse behandel te word wat rekening hou met sy of haar ouderdom.
(4)
'n Persoon onder die ouderdom van 18 jaar het die reg om nie aan uitbuitende
arbeidspraktyke onderwerp te word nie en om nie verplig of toegelaat te word om werk wat
gevaarlik of skadelik vir sy of haar opvoeding, gesondheid of welsyn is, te verrig nie
Arbeidsverhoudinge
27. (1) Elke persoon het die reg op billike arbeidspraktyke.
(2) Werkers het die reg om vakbonde te stig en by vakbonde aan te sluit, en werkgewers
het die reg om werkgewersorganisasies te stig en by werkgewersorganisasies aan te sluit.
(3) Werkers en werkgewers het die rcg om te organiseer en kollektief te beding.
(4) Werkers het die reg om vir die doel van kollektiewe bedinging te staak.
(5) Werkgewers het die reg om van uitsluiting vir die doeleindes van kollektiewe
bedinging gebruik te maak.
Omgewing
28.
Elke persoon het die reg op 'n omgewing wat nie vir sy of haar gesondheid of welsyn
nadelig is nie.

TOEPASSING, UITLEG, BEPERKING EN VERBEURING vAN FUNDAMENTELE
REGTE
Toepassing
29.
(1) Regshulp kan van enige geregshof met toepaslike jurisdiksie op grond van beweerde of
dreigende inbreukmaking op 'n fundamentele reg aangevra word deur(a) 'n persoon wat in sy of haar eie belang optree;
(b) 'n vereniging wat in die belang van die lede daarvan optree;
(c) 'n persoon wat namens iemand anders optree wat nie in 'n posisie is om sodanige regshulp in sy
of haar eie naam aan te vra nie;
(d) 'n persoon wat as 'n lid van of in die belang van 'n groep of klas persone optree; of
(e) 'n persoon wat in die openbare belang optree.
(2)
'n Regspersoon is geregtig op sodanige fundamentele regte as wat geskik is vir benutting
deur die regspersoon.
(3)
Sonder om afbreuk te doen aan die algemeenheid van artikel 23(1), kan
godsdiensbeoefening in staats- of staatsondersteunde instellings geskied kragtens reels deur 'n
toepaslike gesag vir daardie doel bepaal, mits sodanige godsdiensbeoefening op 'n billike grondslag
geskied en bywoning daarvan vry en vrywillig is.
(4)Maatreëls wat die uitwerking het dat 'n persoon wat voor die inwerkingtreding van
hierdie Grondwet deur onbillike diskriminasie benadeel is, daartoe in staat gestel word om

vooruit te gaan en om al sy of haar fundamentele regte ten volle te geniet, is geoorloof in
soverre as wat sodanige maatreels nie diskriminerend teenoor ander persone werk nie.
(5)Prima facie-bewys van diskriminasie op enige grond, word geag voldoende bewys
van onbillike diskriminasie te wees, totdat die teendeel blyk.
(6)
Geen ontneming van enige regte in eiendom word anders as ooreenkomstig 'n wet toegelaat
nie.
(7)
Waar enige regte in eiendom uit hoofde van 'n wet bedoel in subartikel (6) onteien word, is
sodanige onteiening slegs toelaatbaar vir openbare doeleindes en is die onteiening onderworpe aan
die betaling van ooreengekome vergoeding of, by ontstentenis van ooreenkoms, die betaling van
did vergoeding en binne did tydperk wat 'n geregshof as regverdig en billik met inagneming van alle
tersake faktore bepaal, met inbegrip van, in die geval van die vasstelling van vergoeding, die doel
waarvoor die eiendom gebruik word, die geskiedenis van die verkryging daarvan, die markwaarde
daarvan, die waarde van die beleggings daarin deur diegene wat geraak word en die belange van
diegene wat geraak word.
Uitleg
30. (1) By die uitleg van die bepalings van die Handves van Fundamentele Rcgte moet 'n
geregshof die waardes wat 'n oop en demokratiese samelewing gebaseer op vryheid en gelykheid
ten grondslag lê, bevorder en, waar van toepassing, die volkereg wat van toepassing is op die
beskerming van die regte wat in die Handves verskans is, in ag neem, en kan die hof vergelykbare
buitelandse hofbeslissings in ag neem.
(2) Geen wet wat enige van die regte beperk wat in die Handves van Fundamentele Regte
verskans is, is grondwetlik ongeldig bloot uit hoofde van die feit dat die bewoording wat gebruik is
prima facie die perke deur die Handves opgelê, oorskry nie, mits so 'n wet redelikerwys vatbaar is
vir 'n meer beperkte uitleg wat nie sodanige perke oorskry nie, in watter geval die wet uitgelê word
om 'n betekenis te hê in ooreenstemming met bedoelde meer beperkte uitleg.
(3) By die uitleg van enige wet en die toepassing en ontwikkeling van die gemene reg en
gewoontereg, neem 'n hof die gees, strekking en oogmerke van die Handves van Fundamentele
Regte behoorlik in ag.
Beperking en verbeuring van Fundamentele Regte
31. (1) Die regte wat in die Handves van Fundamentele Regte opgeneem is, kan beperk word
deur algemeen geldende reg, met dien verstande dat so 'n beperking(a)
slegs geoorloof is in die mate waarin dit redelik is; regverdigbaar is in 'n oop en
demokratiese samelewing gebaseer op vryheid en gelykheid; en noodsaaklik is; en
(b)
nie die wesenlike inhoud van die betrokke reg ontken nie.
(2)
Behalwe soos in subartikel (1) of enige ander bepaling van hierdie Grondwet bepaal,
beperk geen regsreël, hetsy 'n reël van die gemene reg, gewoontereg of wetgewing, enige reg wat in
die Handves van Fundamentele Regte opgeneem is nie.
(3)
Die Handves van Fundamentele Regte word nie so uitgelê dat dit die bestaan ontken van
enige ander regte wat deur die gemene reg, gewoontereg of wetgewing erken of verleen word nie,
behalwe in die mate waarin sodanige regte nie met die bepalings van die Grondwet versoenbaar is
nie.

(4)
Die Konstitusionele Hof kan verklaar dat 'n persoon wat enige fundamentele reg
misbruik om die Republiek se aard as regstaat, soos bedoel in artikel 2(1), tot met te maak,
sodanige fundamentele reg verbeur.
The second House
The lack of any progress regarding the development of an electoral system appearing from the
Working Draft, is disappointing. However, we suggest that our earlier proposal in this regard
involving single member constituencies combined with a proportional vote, be seriously considered.
The experience with voting gained by the electorate since 27 April 1994 encourages us to consider
such a two-vote system to be practicable.
We are also encouraged by some of the proposals appearing in the Working Draft regarding
Parliament. We again present our thinking in this regard in the hope that it might stimulate
progress towards convergence of ideas between the parties involved in the Constitutional
Assembly.
In the memorandum which accompanied our draft constitutional text, the following reasoning was
provided:
It is proposed that Parliament should continue to be composed of two Houses, but that
both should be restructured.
The National Assembly should consist of 300 members directly elected by the voters. 150
of the members should however be elected from geographically demarcated single
member constituencies, while the other 150 seats should be filled from provincial party
lists. The idea is that every voter should be able to vote for a candidate in a constituency
as well as for a political party and that the global result for all 300 seats should still
produce a proportional result. (Such a system has been functioning in Germany for
decades and has been well-proven). The purpose of such an electoral system is to ensure
direct responsibility to the voters of individual representatives without discarding the
principle of proportionality.
It is proposed that the second House, to be called the National Council, should, in
contrast to the present Senate, ensure effective representation of provincial interests at the
national level. The National Council would be composed of the Premier of each province
and nine other members of each province's legislature, appointed proportionally from
among the members of the legislature. The National Council would meet regularly, but
only for one or two days every month to dispense with its legislative task as provincial
monitor of national legislation by means of compact procedures. The National Council
would however be a House of Parliament in the full sense of the word and will enjoy
equal status, and, with some exceptions, equal legislative authority as that of the National
Assembly.

In the proposed system one may expect that most of the "ordinary" laws would be
initiated in the National Assembly, but that the National Council will be able to play an
important controlling role. Clause 57 requires the National Council to approve all Bills
dealing with matters over which the provinces have authority separately, and clause 58
requires amendments to the Constitution to be approved by two thirds majorities in both
Houses sitting separately.
Cultural Councils
In our previous memoranda and draft constitutional text, we proposed the establishment of cultural
councils that could officially and authoritatively give voice to the needs, feelings and opinions of the
various language groupings. These proposals, we suggested, should be considered in the same
context as the issues relating to traditional authorities. We argued as follows:
It is assumed that traditional authorities in the Black communities, is essentially a cultural
matter. In the culturally plural South African society it is however essential that
constitutional provision should be made for the consultation of all relevant cultural groups
and not only of selected groups.
It is therefore proposed that, in addition to the cultural communities represented by the
traditional authorities, every other South African cultural interest group (identifiable as
language communities) should be afforded the opportunity to establish one, compact
national cultural council that can be recognised statutorily. The proposed cultural councils
will however not be entrusted with governmental authority, but must be consulted by
government regarding government conduct relating to the interests of the relevant cultural
group.
The Afrikanerbond is of the opinion that a single cultural council should be established for
the above purposes to represent with government all the cultural interests of the Afrikaansspeaking community. The statutory arrangements regarding cultural councils must ensure
that the cultural councils are composed in a legitimate and balanced manner. The system of
cultural councils should be established at all three levels of government.
Particulars of the proposed system of cultural councils should be provided for in extraconstitutional legislation.
We submitted a draft chapter on cultural councils, reading (in translation) as follows:
Cultural Councils
Recognition of cultural councils
32.
(1) An organisation or institution representing a cultural interest group and which satisfies
other requirements provided for in an Act of Parliament, must upon application by the executive of

such organisation or institution be recognised in terms of the Act, after which it will, for the
purposes of this Chapter, be considered to be the cultural council of the interest group concerned.
(2)
A cultural council must, in order to be recognised as such and to retain recognition,
authoritatively represent the cultural interests of South African citizens belonging to the language
community of any of the official languages, or of a cultural community that traditional authorities
live by in terms of indigenous law.
(3) A cultural interest group is not represented by more than one cultural council.
Composition of a cultural council
33.
A cultural council consists of ten persons designated for the purpose in terms of the
procedures and domestic arrangements of the organisation or organisations of the interest group
concerned.
Authority and functions of a cultural council
34.
(1) A cultural council may, in addition to any other authority and functions entrusted to it
by law, (a) advise and make recommendations to Parliament, Cabinet and any other organ of government
regarding any matter relating to or having a bearing upon the cultural interests or the traditions and
customs of the relevant interest group anywhere in the Republic;
(b) manage such funds as may be allocated to it in the national budget for the promotion of the
activities of the cultural council and submit reports to Parliament on the utilisation of the funds; and
(c) advise the President on request on any matter of national interest.
(2) (a) A Bill before Parliament relating to the cultural interests represented by a cultural council,
or any matter concerning such interests, must, after having been adopted by the House in which it
was introduced, but before being adopted by the other House, be referred by the Secretary of
Parliament to such cultural council for its comments.
(b) The cultural council must, within 30 days of such referral, express by written notice to the
Secretary of Parliament is support for or opposition to the Bill, accompanied by any comments that
the cultural council might wish to submit. (c) Should the cultural council express its opposition to
the Bill in terms of paragraph (b), the other House may not adopt the Bill before a period of 30
days from the date of the receipt by the Secretary of such written notice, has elapsed. (d)
Parliament may proceed with a Bill where a cultural council fails to express, within the period
provided for in paragraph (b), its support for or opposition to the Bill.
Provincial an local cultural councils
35.
(1) Where an organisation or institution represents a cultural interest group in a province or
within the area of a local government and complies with further requirements provided for by a law
of the provincial legislature or local government, and such organisation or institution is affiliated to
a recognised national cultural council, the organisation or institution must on application by its
executive be recognised in terms of the relevant legislation, whereafter it will be the provincial or
local cultural council of the interest group concerned for the purposes of this chapter.

(2) The provisions of section 32(2) and (3), 33 and 34 apply mutatis mutandis to provincial and
local cultural councils.
From the above proposals appears the intention to establish compact official structures through
which the extensive energy and input from our multi-cultural community may be channelled
constructively, without interfering with the processes of government and without politicising
culture. It is submitted that the proposed notion of cultural councils has, if designed with
circumspection, the potential of satisfying a wide range of culturally related needs, including
indigenous custom, arts and language interests, and the requirements of language related religious
groupings.
Local government
Chapter 10 of the Working Draft has the appearance of hurried drafting which does not sufficiently
take the applicable Constitutional Principles into consideration. Presumably this chapter will
receive further attention, but we wish at least to point out that the tentative manner in which clause
166(4) is phrased, will not be sufficient to satisfy the clear injunction of Constitutional Principle
XXVI that local government must ("shall") have a right to an equitable share of revenue.
Public administration
We have been disconcerted by the tenor of the phrase in clause 171(1) of the Working Draft which
seeks to include "institutions that are dependent on government funds or other sources of public
money" in the definition of the public administration. This phrase would, if included in the new
text, have the effect of exposing every institution that is partly or wholly dependent upon
government subsidies to government (and therefore political) interference in its internal affairs.
This would mean, e.g. that all public corporations, providers of public utility services, educational
institutions at all levels, a variety of sporting bodies, some agricultural institutions, etc. would be
constitutionally obliged to suffer government prescriptions, and perhaps direct involvement into its
domestic affairs, such as the appointment of functionaries and staff, budgets, management, planning
and other affairs.
This scenario raises the spectre of a centrally planned society in which individual and institutional
initiative is quenched by the heavy hand of state bureaucracy and government manipulation of
employment and remuneration strategies in many fields outside the ambit of the normal modern
state characterised by an open and democratic society.
Inclusion of such a provision in the new text would obviously and objectively be ill-advised and it is
strongly suggested that the words including the administration of institutions that are dependent
on government funds or other sources of public money be removed from clause 171(1).

15 February 1996
RE: PROPERTY CLAUSE: NEW PERMANENT CONSTITUTION
I refer to the published research in connection with the viewpoint of the content of the
property clause, in protection of ownership rights in the Permanent Constitution.
Option 3 as published in "Constitutional Talk" is, in my opinion, the only acceptable option. I
think that it is not in the interest of our country to abuse agriculture/nation development for
"social engineering”. There is enough State land for independent corrective measures and
gives us as Farmers the opportunity to make more schemes to assist those who are new in the
field. These schemes will be inherently for education, study-group leadership, good
neighbourliness, advice service, etc.
If ownership rights are not protected by a clause in the Permanent Constitution, there will be a
negative reaction from commercial developers. All farmers know that it is in the interest of
commercial farmers to improve the accessibility of agriculture. Give us the opportunity to
make a creative input, by securing property rights.
P S Vercueil

THE PRESBYTERIAN CHURCH OF SOUTHERN AFRICA
PRESBYTERY OF DURBAN
16 February 1996
We bring an urgent plea that the section on life (Chapter 2 Bill of Right, Section 10 life)
should cover the right to life of the child still in the womb. This can be done in a manner such
as follows:
Life
10.
Everyone has the right to life from conception till death. (If it is deemed necessary a
qualifying sub-section can follow: The only limitation to this right will be the emergency of
trying to save the mother from certain death in pregnancy and childbirth.)
We see the right to life as a gracious gift from God.
We urge the above because of the following reasons:1.
Biblical and theological: The Word of God clearly upholds the humanity of the child in
the womb.
2.
Scientific: Most top medical authorities, Obstetricians and Gynaecologists, are agreed
that a new human life begins at fertilization.
3.
Human rights: most abortions are procured when there is a conflict between the
parents' claim to a right to a certain life-style and the right to life itself of the baby in the
womb.
4.
Social and political: If the choice to abort overrides the right to life of the baby in the
womb an ethos of disrespect and insensitivity to life will grow. At present at least two-thirds
of our population rejects abortion on demand.
5.
Pastoral reasons. The long-term effects of abortions on mothers are clearly destructive
to body, mind and spirit.
6.
(a)
(b)
(c)
(d)
(e)
(f)
(g)

Alternative options: There are practicable wholesome alternatives to abortion:
Sensitive counselling and guidance
Assistance with finances and accommodation
Assistance for mothers with education and training
providing care for the children of working mothers
providing employment
arranging for adoption when the mother requests this.
Ministry in the Word of God and the Holy Spirit and the fellowship of believers.

Ian Thomson
Convener

14098
THE SALVATION ARMY
SOUTHERN AFRICA TERRITORY
OFFICE OF THE TERRITORIAL COMMANDER
Territorial Headquarters
121 Rissik Str
Wanderers View, 2001
P O Box 1018
JOHANNESBURG
2000
19 February 1996
The Executive Director
Constitutional Assembly
Box 192
CAPE TOWN
8000

FAX 021 461 4339 OR 461 4487
Dear Sir
WORKING DRAFT OF THE NEW CONSTITUTION
We are pleased to submit comments on the Working draft of the new constitution.
These comprise recommendations submitted by the Moral and Social Issues Council of
The Salvation Army in South Africa. In addition I have added personal comments in
respect of paragraphs 36 onwards.
paragraph 1

Due to 'delegation theology' (Romans
some reference to God be included in 1:
a sovereign state (under God) ...
acknowledging Almighty God', or some
as in the American Constitution.

13) we recommend that
either that South Africa is
or 'a sovereign state
reference to the 'Creator'

paragraph 6

We support option 2

paragraph 8.2

We support option 2

paragraph 8.3

Whilst acknowledging sexual orientation we record out opposition
to same gender sexual expression and to marriage or parental
rights being accorded to persons of the same gender.

paragraph 10

The council supports option 2

-2paragraph 11.2b

Whilst upholding the right to control one's own body we believe
that a foetus does not belong to the mother. She therefore has no
right to determine its destruction by abortion. In our view abortion
should be restricted to cases of rape, incest or when there is
evidence of foetal abnormality incompatible with sustained extrauterine life. In our view any attempt to introduce legislation beyond
these criteria for abortion should be subjected to referendum.

paragraph 14.1

The clause should include the following phrase 'to express and
propagate such'

paragraph 14.3

Whilst accepting this provision we feel that women's rights should
be specifically protected.

FREEDOM FRONT
Bloemfontein Region
19 February 1996
AFRIKANER SELF-DETERMINATION
It is a fact that a substantial part of the Afrikaner people is committed to the concept of a
Volkstaat. In order to protect their identity, Self-determination of both a cultural and a
territorial nature must be established to ensure that the Afrikaner people can control their own
destiny. Only then will the Afrikaner community be able to make a significant contribution in
the achievement of the development, peace and progress for all the people of Southern and
Central Africa.
Cultural self-determination is necessary to ensure the protection and promotion of cultural
matters such as language (including mother tongue education at all levels), bacis health care,
social welfare services, libraries, museums, monuments, the arts (performing and visual) own
language media and community policing.
Although a sovereign Volkstaat cannot be achieved at this stage, the creation of a Volkstaat
should be seen as a process and this process must be incorporated into the new Constitution.
The new Constitution must make provision for the self-determination of the Afrikaner people
and their commitment to a Volkstaat. It is therefore an absolute necessity that the new
Constitution should provide for a constitutional principle make provision for selfdetermination and to replace Constitutional Principle XXXIV by acceptance of the concept of
territorial self-determination.
E SNYMAN
Secretary
Bloemfontein Regional Council - Freedom Front

SOUTH AFRICAN BREWERIES LIMITED
19TH FEBRUARY 1996
INTELLECTUAL PROPERTY AND THE CONSTITUTION
1.

The South African Breweries Limited controls several major South African operations,
including beverages [beer, fruit juices, sorghum beer] hotels [Southern Sun, Holiday
Inn], retailing [Edgars, OK Bazaars] and manufacturing [e.g. Plate Glass, Associated
Furniture, Da Gama Textile, Lion Match, Conshu]. SAB celebrated its centenary in
1995, employer of 110 000 people in the same year. SAB can therefore be viewed as a
key player in the South African economy.

2.

It is our understanding that the draft Constitution does contain provision for the
protection of certain tangible assets, such as land. We believe however that the
protection of intangible assets such as intellectual property, is not catered for at this
stage in the Constitution.

3.

In this regard we point out that the intangible asset base of SAB [not unlike the
majority of other companies] by far exceed its tangible asset value, i.e. running into
billions of rands as far as intellectual assets are concerned. It is common cause that
intellectual properties constituted an extremely valuable property for all companies
operating in the RSA and indeed, we believe, deserving of Constitutional protection.

4.

We believe therefore that it is of paramount importance that the right to intellectual
property should be dealt with in the Constitution. This will demonstrate the South
Africa commitment to a democratic and healthy economy, especially important as far
as international trade, technology transfer and foreign investment is concerned.

5.

In the circumstances we kindly request that you consider incorporating into the
Constitution such clause as may be appropriate in order to recognise the importance of
intellectual property and the role which it plays and providing due protection in the
Constitution.

D BROODRYK
GROUP LEGAL MANAGER

MINISTRY TRANSPORT
I refer to my letter of 24 March 1995 concerning the above-mentioned matter. A copy of the said
letter and a copy of a document, entitled Submission to Constitutional Assembly by Department of
Transport, which accompanied that letter are attached hereto. A letter dated 22 May 1995 in which
you acknowledged receipt of our submission is also attached hereto.
After scrutiny of the document Working Draft of the New Constitution it became clear to me that
very little, if any, of the proposals of the Department of Transport were taken into account in
drafting the said document. Since another opportunity is afforded to make further submissions,
before 20 February 1996, your attention is once again drawn to our proposals contained in the
documents attached hereto. You are once again requested to bring these proposals to the urgent
attention of the Constitutional Assembly and the Theme Committees concerned. My DirectorGeneral will gladly appear before the Theme Committees to provide further information and reply
to questions.
MAC MAHARAJ
_____________________
MINISTRY OF TRANSPORT

SUBMISSION REGARDING NEW CONSTITUTION
During the process of applying the Constitution of the Republic of South Africa Act, 1993 (Act
200 of 1993), in particular with regard to the assignment of powers and functions to the provinces,
the Department of Transport experienced difficulties in interpreting certain provisions thereof. This
gave rise to a large measure of confusion and heated debate, and may in future even lead to
representations to the Constitutional Court. For this reason, proposals are submitted which will
serve to clarify, rather than amend, the terms of the Constitution.
During 1994 the, Department of Transport initiated a Constitutional Transformation Project (CTP),
for the purpose of reviewing all transport legislation administered by it, in order to determine a
rational division of functions between the national and provincial levels of government, as
envisaged by the Constitution, and to devise a model to facilitate the process of transferring powers
to the provinces.
The report on the Constitutional Transformation Project has been extensively discussed with the
provinces at ministerial and official level, and was finally accepted on 23 January 1995. A copy of
the latest version of the report (dated 15 February 1995) is attached for you records,

MAC MAHARAJ
1995-03-24
_________________________
The list of transport powers to be assigned to the provinces, as contained in Schedule 6 of the
Constitution, include the following:
*
*
*
*

public transport;
roads;
road traffic regulation; and
airports other than national and international airports

It is proposed that the wording of these items be amended to read as follows:
*
*
*
*

land transport;
roads other than roads declared as national roads;
road traffic regulation (where uniformity is not essential as agreed upon between national
and provincial governments); and
[reference to airports deleted]

RATIONALE
PUBLIC TRANSPORT (Refer to Chapter 3 of CTP Report)
The term "public transport" is not defined, and gives rise to speculation as to whether it includes
rail transport, air and sea transport, and freight transport. Private transport (passenger cars),
however, also use infrastructure provided for public modes of transport. Current legislation in this
regard refers to "road transportation" and "urban transport", whereas terms such as "rural
transport" and "rail transport" are omitted.
It is preferable that the term "land transport" be used, being indicative of both road an transport
within the urban and rural context. This will exclude air and sea transport, which are not
considered to form part of public transport; besides, they are considered to be the responsibility of
the national government.
It is therefore proposed that Schedule 6 be amended to "land transport" instead of "public
transport".
ROADS (Refer to Chapter 4 of CTP Report)

The assignment of "roads" to the provinces creates the impression that all roads, including national
roads and unnumbered roads, are the responsibility of the provinces. However since national roads
cross provincial and even international boundaries, and constitute the economic lifelines of the
country, they are expected to be planned and constructed according to uniform standards, and are
accepted by all and sundry to be excluded from Schedule 6 (Refer to section 126(3) of the
Constitution).
It has been concluded that section 126 vests the responsibility for roads declared as national
roads in terms of the National Roads Act, 1971 in the national government. The following
considerations led to this conclusion:
*
National roads affect the national economy, promote inter-provincial commerce and
protect the common market in respect of the mobility of goods;
*

National roads are by their nature roads with an national and international character,
providing communication across provincial boundaries. This points to a need for broad
planning and execution of this function from the national level;

*

A national road network is required to be designed and constructed on the basis of uniform
standards. This accords with the reference to uniform norms and standards as well as
minimum standards in Section 126 of the Constitution;

*

By the same token, it is recognised that the provinces have in the past also performed
certain functions in respect of national roads. This is reflected inter alia, in the provisions
of the National Roads Act, 1971 which authorises the South African Road Board to
delegate certain functions in respect of national roads to the provinces.

Against the above-mentioned background, it can be concluded that legislative and executive
authority for roads is still allocated as follows:
*

National government will provide roads declared as "national roads" within the context of
the term used in the National Roads Act.

*

Provincial and third-tier governments will provide roads other than "national" roads.

In the short-term, the dictates of an integrated transport policy as well as the requirements of the
Reconstruction and Development Programme (including the National Public Works Programme)
will necessitate a greater degree of harmonisation in roads policy with regard to all roads.
Provincial roads will therefore remain the responsibility of the respective provinces.
ROAD TRAFFIC REGULATION (Refer to Chapter 2 of the CTP Report)

In the past, when road traffic regulation was executed in terms of four provincial Road Traffic
Ordinances, it often took several years to effect even minor amendments. These ordinances were
not completely uniform, which in many cases resulted in problems. It was a major achievement,
and the result of representations from many institutions over the years, when the Road Traffic Act,
1989 was passed to replace the provincial ordinances. During the same year negotiations with the
TBVC states and self-governing territories commenced with a view to harmonised traffic
legislation, but with limited success.
Section 126 of the Constitution dictates nine provincial legislatures. Furthermore, section 126(3)
of the Constitution enables Parliament to pass road traffic legislation nationally, but only under five
sets of circumstances. The problems stemming from non-uniformity will therefore be perpetuated.
Uniformity in road traffic regulation can, of course, not only be achieved by way of one national
Act, but also by way of nine provincial Acts. The latter procedure will be extremely cumbersome,
judging from previous experience, and also more expensive, but uniformity cannot be guaranteed.
Understandably, there is a reluctance by many sectors affected by the legislation (for example
the trucking industry) and law enforcement personnel to return to a system of legislation that
is not uniform.
Concern has been expressed from various quarters in connection with the possible fragmentation of
road traffic legislation once the Road Traffic Act is assigned to the provinces, since traffic daily
cross provincial and international boundaries in great numbers. The institutions that have voiced
their concern include the following:
*
*
*
*
*
*
*
*
*

Road Freight Association;
Automobile Association of SA;
SA Institute of Driving Instructors;
SA Chamber of Business;
SA Bureau of Standards;
Institute of Traffic Officers of SA;
Institute of Licensing Officers of SA;
SA Police Services; and
Transport consultants.

In an analysis of the Road Traffic Act, 1989, based on the provisions of the Constitution, the
Department of Transport recommended a list of matters in respect of which the national
government may legislate on the basis of section 126(3) and matters in respect of which provincial
governments have executive powers and may legislate subject to the provisions of section 126(3).

In this analysis the Department identified matters which require absolute uniformity e.g. tests for
drivers' licences, codes of drivers' licenses, standards for roadworthiness of vehicles, technical
standards in respect of vehicles (such as equipment, dimensions and loads), road signs and rules of
the road. By the same token, matters were identified which need not necessarily be uniform or not
be uniform at all since they are peculiar to a specific province. Examples are the appointment of
registering authorities, determination of licence fees, determination of powers and duties of various
officers and various matters pertaining to driver's licence instructors.
In terms of the Constitution the Department is obliged to assign the Road Traffic Act, 1989, to the
provinces. Bearing in mind the need for uniformity in many respects it has been proposed to the
provinces that the Act should be assigned subject to a general proviso which should be embodied in
the assignment proclamation. The effect of the proviso would be that no amendment to the
registration and licensing of motor vehicles, technical requirements in respect of vehicles,
certification of fitness for RTQS vehicles, the licensing system of drivers and the registration system
of operators shall occur without the approval of the national Minister of Transport. This is deemed
essential also in the light of the fact that the National Traffic Information System (NaTIS) is
currently begin implemented country-wide under the general direction of the Department. The
Department should be allowed to complete its responsibilities in this regard to ensure the effective
implementation of the system. For this reason no steps should be taken without the approval of the
Minister of Transport which may endanger this process.
There are informal indications from the State Law Advisors that it might be unconstitutional to
include provisos in the assignment proclamation. Should this be the case, uniformity may be
ensured by centralising the Road Traffic Act, 1989, in order to regulate those matters that need to
be uniform country-wide, and not to assign the Act to the provinces in toto. Those matters
identified to be dealt with by provincial legislatures could be assigned to them by way of
proclamation or by amending the Road Traffic Act, 1989, by deleting these matters from the Act.
The provinces will then be able to draft their own road traffic acts dealing, with those matters,
which do not need to be uniform, for example licence fees.
In view of the necessity for uniformity in road traffic legislation in many areas in all nine provinces
(and in some cases in Southern Africa), it is proposed that Schedule 6 of the Constitution be
amended to provide for a national Road Traffic Act in those areas where uniformity is essential, and
provincial acts in those areas where uniformity is merely desirable or not essential. The proposals
from the Department to the provinces can be used as point of departure. The final division should
in any event be the result of consultation between the Department of Transport and the provincial
governments. Any new matters which might arise in future will have to be dealt with by the same
consultative process.
The proposal will ensure that there is no duplication of legislation in those areas where uniformity is
essential and has been agreed upon. At the same time it will allow provincial legislatures to
legislate about road traffic matters where uniformity is not essential, while local authorities will, as

in the past, be permitted to make by-laws not conflicting with provincial or national legislation, to
suit their own conditions.
Should the proposals above be considered favourably, it will not be to the benefit of traffic in the
RSA only, but to that of the entire region. Harmonisation of traffic matters, via participation in the
Southern African Development Community (SADC) initiatives with other countries will benefit the
economy of the SADC region. The SADC is strongly advocating the harmonisation of road traffic
legislation of the entire region.
Without uniform traffic legislation in the RSA on essential traffic matters, harmonisation in the
region will not be achieved.
AIRPORTS (Refer to Chapter 5 of CTP Report)
A recurring theme of the Constitution is shared responsibility by different levels of government for
various powers and functions. For example, it is entirely feasible for each of the national, provincial
and local levels of government to own and operate airports of differing sizes. The Department of
Transport, in the guise of the Civil Aviation Authority, does not operate any airports, but regulates
the operation of airports. This is required for the purposes of applying uniform safety standards.
Furthermore, since the operation of all airports (even air strips) are subject to safety regulations
controlled by international agreements and conventions and national legislation, it is inconceivable
that provincial and local authorities should have legislative powers to regulate air traffic using their
airports or to issue licenses for aircraft, pilots or air traffic controllers.
Certain civil aviation assets also existed in the former TBVC states. In the case of airlines, these
are now the responsibility of the Minister of Public Enterprises. In the case of airports, a decision
remains to be made on how to deal with this matter.
At present, Schedule 6 of the Constitution refers to "airports other than national international
airports", but does not provide any express criteria for classification of national, international or
other airports.
Therefore, the most appropriate interpretation is that the reference in Schedule 6 to "airports other
than national and international airports" is a reference to all airports other than those owned by the
Airports Company in terms of the Airports Company Act, 1993. It is proposed that Schedule 6 be
amended accordingly.
POWERS OF THE PRESIDENT
The wording of Section 82(1)(i) read together with Section 231(2) seems irreconcilable, especially
with regard to the accession procedure to be followed. At presently this problem is overcome in

practice by deviating from the normal procedure for accession by following the procedure as set
out hereafter:
The instrument of accession is drafted prior to the Submission of the Resolution to Parliament, as it
has to be attached to the Presidential Act in order for the President to authorise the Minister (e.g.
Minister of Foreign Affairs) to sign the Instrument of Accession in terms of Section 82(1)(i),
SUBJECT TO APPROVAL of Parliament in terms of Section 231(2).
Further more, the Constitution also is silent as to existing agreements to which the Republic of
South Africa is not a party - in view of the fact that the Constitution seems to distinguish between
agreements negotiated under Section 82(1)(i) and other agreements.
Therefore potential problems in practice are foreseen, for example:
*

Who is competent to ratify or accede on behalf of the Republic in this instance, and what is
the procedure to be followed after such Ratification/Accession?

*

What is the position regarding an existing treaty to which the Republic is already party to,
which for instance requires a "tacit acceptance" procedure, in order to become binding?

*

Does the translation doctrine as enunciated in Pan American World Airways Incorporated v
SA Fire and Accident Insurance Company, 1963(3) SA 150 (AD), continue to apply, albeit
in a modified form, i.e. is legislative enactment required? Or is only some or other form of
formal publication (for example in a Government Gazette for public knowledge) sufficient?

*

A myriad of other potential problems are also foreseen in this regard.

It is therefore suggested that these aspects should also be clarified.

DEPARTMENT OF TRANSPORT
MEMORANDUM
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1.

CONSTITUTIONAL

ASSEMBLY

REGARDING

NEW

Attached hereto please find a previous submission to you concerning the abovementioned
matter (marked "A").

2.

Since it seems, after scrutiny of the Working Draft of the New Constitution, that very little,
if any, of our previous proposals concerning the New Constitution were taken into account,
it was decided, subject to your concurrence, to "resubmit" the said proposals. Should you
agree with this approach a draft letter, attached hereto and marked "B", has been prepared
for your signature, please.

____________________
DEPARTMENT OF TRANSPORT
TO THE MINSTER
1.

In reply to the letter from the Executive Director of the Constitutional Assembly dated 27
December 1994 (flagged as Addendum A) I attach hereto a draft reply for your signature,
please, should you concur with the contents thereof.

2.

During the Constitutional Transformation Project (CTP) the description of some the powers
to be assigned to the provinces, as listed in Schedule 6 of the Constitution gave rise to
confusion and dissension, and may eventually result in disputes being referred to the
Constitutional Court for resolution.

3.

In the draft letter to the Constitutional Assembly proposals are made with a view clarifying
the description of the powers concerned. If you concur, these proposals for amendment of
the Constitution will be forwarded to the Constitutional Assembly for consideration.

4.

As discussed with you on 17 March 1995, it is recommended that road traffic matters
requiring, uniformity should remain in, a national road traffic act. If you concur, letters to
the MECs responsible for road traffic regulation will be prepared for your signature to
inform them that the assignment of the Road Traffic Act, 1989 should not be rushed, in
view of the proposals submitted to the Constitutional Assembly.

DIRECTOR-GENERAL
DATE: 1995-03-22
___________________
CONSTITUTIONAL
TRANSFORMATION
PROJECT
___________________
CONSOLIDATED REPORT

(for approval by the Ministerial
Conference of Ministers of Transport
23 January 1995)
____________________________
CHAPTER 1
INTRODUCTION
PREFACE
The main aim of this report hat been to identify how the Constitution will impact on the future
administration of transport functions at national and provincial level. The main conclusion is that
the Department of Transport faces a greater challenge to adopt an integrated approach to the
management of its functions. This includes horizontal integration, i.e. between modes, and
vertical integration, i.e. between the various levels of government. The need for an integrated
approach also applies, by the same token, to the provincial and third-tier authorities. To
accommodate this need, this report’s main conclusion is that a consultative structure must be
established, where possible on a formal basis, between the national and provincial governments
spanning all transport modes.
1.

AIM

1.1

This document provides a synopsis of the findings of the Department of Transport's
(Department) Constitutional Transformation Project (CTP) initiated in response to the entry
into force of the interim Constitution on 27 April 1994.

1.2

The CTP comprised a process of internal evaluations undertaken by each line function Chief
Directorate of the Department in order to identify and evaluate the impact of the
Constitution on the future administration of transport functions.

1.3

It must be emphasized that the Department has aimed at developing preliminary proposals
which can thereafter form the basis of consultations with al/ relevant role-player. To date,
two series of meetings have been held with representatives from the provinces. This report
reflects, where applicable, comments and inputs which have been received from the
provinces. It is intended that final joint national/provincial approval for this report be
obtained by the meeting of Ministers and MECs for Transport (including roads) scheduled
for 23 January 1995
Thereafter, it is proposed to submit the report for consideration
by other roleplayers, e.g. the Commission on Provincial Government and the Financial and
Fiscal Commission.

1.4

As will become apparent in the remainder of the report, the impact of the Constitution on
the administration of transport functions differs depending on the functional terrain in
question. Least affected are likely to be Civil Aviation and Shipping, whereas the impact is
more extensive in the case of Road Traffic and Road Traffic Safety, Land Transport and
Roads.

1.5

A feature common to all areas is that effective administration will require a greater degree
of integrated policy formation and execution. This results from the fact that all tiers of
government have areas of responsibility in the transport field. Without an integrated
approach, the risk of fragmentation and the potential for disparities is increased, which may
ultimately work to the detriment of the community and the economy. Duplication of
responsibility and activity by various tiers of government should be avoided to optimise the
use of scarce resources. At the same time, the execution of a function should be allocated
to the level of government where it can be performed most effectively in line with the
principle of subsidiarity, with due cognizance given to the dictates of the Constitution.

1.6

The remainder of this report summarizes the main findings and proposals of the CTP with
regard to:

- Road Traffic Management (Chapter 2);
- Land Transport (Chapter 3);
- Roads (Chapter 4);
- Civil Aviation (Chapter 5); and
- Shipping (Chapter 6).
International Co-operation, Research and Technology Transfer are dealt with in Chapter 7, while
certain conclusions are presented in Chapter 8.
As has been discussed further in the Addendum to this report, the Constitution contains several
references to transport functions, e.g. public transport, regulation of road traffic, etc. These
references are contained in Schedule 6 of the Constitution which lists the “matters” in respect of
which the provinces can exercise legislative and executive authority. It should be noted that the
transport “matters” listed in the Constitution are open to interpretation and this impacts, in turn, on
the manner in which these issues are discussed in the remainder of this report. The widest possible
definitions have been taken as the point of departure. How these issues have been defined within
the context of the CTP will become apparent as the remaining chapters are studied.
1.7

It may be noted that it is foreseen that the Department will in future also assume a broader
responsibility for the rail function. In line with an integrated approach to transport
management. the rail mode cannot be excluded from the Department's responsibilities,
although the extent of these responsibilities and the impact on Departmental structure still
needs to be evaluated. This matter is, therefore, not considered in detail in the present

report, pending decisions at Cabinet level in this regard, but features of this function are
referred to in Chapter 3.
1.8

The remainder of this Chapter is devoted to an exposition of the project methodology
adopted in executing the CTP.

2

PROJECT METHODOLOGY

2.1

The prime objective of the CTP has been formulated as:

“Defining the national/provincial relationship in the transport sector (and where appropriate, the
role of third-tier authorities) on the basis of the Constitution and with due regard to the
requirements of the Reconstruction and Development Programmed (RDP) and the need for an
integrated approach to transport policy, legislation and administration.”
The role of third-tier authorities has also been considered to provide a complete picture of the
administration of transport functions across all levels of government. although the CTP's Prime
focus has been on the national/provincial relationship, In this regard, it must be emphasized that
the role of third-tier authorities cannot be neglected in defining the national provincial
relationship. The activities of third-tier authorities will impact in a definite manner, on the
national/provincial relationship. It should be borne in mind that the primary interaction with
third-tier authorities will be undertaken by the provinces. In this regard, much work still remains
to be done in establishing third-tier government and on defining the relationship of the provinces
with those authorities.
2.2

The fundamental factors impacting an the national/provincial relationship are:

- the manner in which transport was administered prior to 27 April 1994; and
- the provisions of the Constitution.
These aspects are considered in further detail in the Addendum to the report.
2.3

THE PRIME FOCUS OF THE CTP IS ON DEFINING THE NEW
NATIONAL/PROVINCIAL RELATIONSHIP IN THE TRANSPORT SECTOR WITH
DUE REGARD TO THE ROLE OF THIRD-TIER AUTHORITIES. ALTHOUGH THE
TRANSPORT “MATTERS” LISTED IN SCHEDULE 6 OF THE CONSTITUTION, IN
RESPECT OF WHICH THE PROVINCES CAN EXERCISE AUTHORITY, MAY BE
SUBJECT TO INTERPRETATION, THE DEBATE IS NOT FOCUSED ON THE
CONTENT OF THOSE “MATTERS”. THE MORE FUNDAMENTAL QUESTION IS
THE NATURE OF THE NATIONAL/PROVINCIAL RELATIONSHIP WHICH WILL

DETERMINE HOW THOSE TRANSPORT “MATTERS” ARE ADDRESSED IN
FUTURE.
In this regard, the national/provincial relationship also impacts on the international relations
which the Department, as national agency, is responsible to maintain. This points to the need for
the relationship to be structured in such a manner that due regard is given to the impact of
international relations on all tiers of government.
2.4

The Constitution has reduced the 15 jurisdictions which existed within the “former” RSA,
TBVC states and Self -Governing Territories (SGTs) to 10. Although multiple jurisdictions
still exist, the underlying current constitutional theory introduces a radical departure. The
division of powers between the national and provincial government is based on an allocation
of original powers to each level. This emphasizes that the relationship between the national
and provincial authorities must be structured on the basis of co-responsibility and
partnership. This Points towards a far greater degree of co-ordination and synchronisation
between the two levels of government than may have characterized the relationship in the
past.

2.5

The Constitution provides a point of departure in defining the new national/provincial
relationship. However, its provisions are principally aimed at conflict resolution and,
therefore, presuppose the existence of conflict between the two tiers of government.

2.6

The CTP has taken, as a fundamental point of departure, the need to implement conflict.
avoidance mechanisms. In essence, the question is how to structure the new relationship in
a manner which will obviate the need to call in the help of the Constitution's conflict
resolution mechanisms. This points to the need for an intensive, structured and expanded
consultative and co-ordinative relationship between national and provincial governments.

2.7

It is noteworthy that several states with Constitutions embodying federal-type
characteristics, have internationalized structured mechanisms to manage the relationship
between the first and second tier of government. This is the case, for example, in Canada,
the USA and Germany.

2.8

From the functional perspective, it is clear that the main impetus to develop such
mechanisms is the need to ensure effective and efficient administration of a function on a
day-to-day basis. Simply relying on the Constitution is insufficient, as this will ultimately
require a court of law to interpret a statute to determine whether the national or provincial
Act enjoys precedence. Conflict-resolution by the courts is a cumbersome process and may
ultimately hinder effective administration. . Dependence on this route should, therefore, only
be a last resort.

2.9

Conclusions with regard to a proposed institutional structure to accommodate the new
national/provincial relationship are presented in Chapter 8.

2.10

It may be noted here that the major clement of such a structure is a mechanism which
envisages national/provincial consultation at both policy and technical level. In practice this
may be undertaken by:

- Ministerial Conference of National and Provincial Ministers of Transport;
- a Committee of Land Transport Officials (CoLTO) comprising officials at the level of Deputy
Director-General charged with integrating and co-ordinating the functions of the committees
active in the land transport field (Road Traffic Management, Land Transport, Roads and Traffic
Policing); and
- co-ordinating committees of national and provincial officials.
The establishment of a parallel committee at CoLTO level in the case of other modes (viz. Civil
Aviation and Shipping) may also need to be considered.
Committees proposed to be set up are:
-

a Road Traffic Management Committee;
a Land Transport Committee;
a Roads Committee;
a Traffic Policing Committee;
a Civil Aviation Committee; and
a Shipping Committee.

The role and function of these committees discussed in further detail in Chapters 2 - 6 dealing with
the various functional terrains.
It may be noted that a need will exist for interaction between the committees, especially those
committees with interrelated functions in the area of land transport. This need will be addressed by
periodic meetings of the Ministerial Conference at policy level and by meetings of CoLTO.
Technical co-ordination could, however, also be facilitated through joint meetings of committees
on matters of common interest. It is foreseen that the Department should support the consultative
mechanism by assuming overall responsibility for managing the national/provincial relationship and
by providing secretariat services. The Department’s support will also entail identifying areas of
common interest within the terrains of the committees and for ensuring the necessary co-ordination
between committees.

2.11

With the exception of the Civil Aviation and Shipping Committees, it may be noted that it is
proposed that the structure described in 2.10 be institutionalized by law - an approach also
favoured by the Department of Constitutional Affairs. In the case of the Civil Aviation and
Shipping Committees it is proposed that these committees remain informal in nature, due to
the expected lower level of activity in these committees, although this should be reviewed
periodically. The recommendation to establish statutory committees is based on the
consideration that it will:

- make the process of national/provincial interaction transparent both to participants and to outside
parties;
- promote certainty with regard to the powers, functions and duties of each level of
government;
- ensure that all parties are aware of their roles within the consultative process;
- provide an identifiable basis on which the transport sector can interact with other public and
private sectors, e.g. the Commission on Provincial Government, the Financial and Fiscal
Commission, other state departments, interest groups and organs of civil society;
and
- facilitate structured interaction in a manner which will be cost-efficient and effective.
In view of the need for structured interaction between the Department and provinces to be initiated
as soon as possible, it is foreseen that the consultative structure described above should start
functioning on an informal basis, pending the adoption of national legislation which will formalise
the process.
2.12

It has been pointed out that the CTP hat focused primarily on the constitutional relationship
between the national and provincial levels of government. The participation of other roleplayers such as the private sector, has been taken into consideration. However, this
question relates primarily to the democratization of policy formulation and decision-making
which must be addressed as part of the implementation of the RDP.

2.13

It should also be emphasized that the implementation of the new national/provincial
relationship is likely to be a dynamic process which will be refined over time. For this
reason, it is necessary to structure the relationship in a flexible way, so that charges can be
implemented efficiently in response to functional demand. The need for a dynamic approach
is not in conflict with the proposal that the relationship be set out in law. Rather, this points
to the need for dynamic and flexible legislation which will be sensitive to functional
requirements. Such legislation should, therefore, facilitate efficient administration rather
than impose unnecessary burdens on the Department or provinces.

2.14

Ultimately, the institutionalized national/provincial relationship should serve the aim of
promoting an integrated and harmonized transport policy in the RSA. The proposed
institutional structure must facilitate integrated management and planning at both policy and

technical level. The challenge facing the future national and provincial transport authorities
will be to provide the appropriate framework within which the integrated provision of
transport services can occur at all levels of society in support of the objectives of the RDP.
This also requires harmonized policy, legislation and administration.
2.15

The management of the new process will necessitate a changed approach by the
Department. In view of the original powers which the provinces have now received, it
would be inappropriate to adopt a 'top-down' approach with the Department acting at final
authority with regard to all facility of transport policy, legislation and administration, The
Department will be a role player together with the provinces and third-tier authorities in
administering and co-ordinating transport functions and will have to develop its own
institutional capacity in order to manage this relationship.

2.16

In conclusion the CTP has identified certain pointers to serve as guidelines for the
transformation process. These are:

- the need for a phased and managed transition which will ensure the continuation of effective
transport management based on harmonized policy, legislation and administration;
- ensuring that the provinces assume their powers as soon as possible;
- ensuring broad-based consultation on the transformation process, especially with the provinces;
and
- entrenching a workable system of consultation and co-ordination between all tiers of government
as soon as possible.
2.17

The remainder of this report is devoted to a discussion of the short- and long-term
transformation process with regard to every functional terrain. With regard to each, a
distinction is drawn between the implications in respect of policy, legislation and
administration.

CHAPTER 2
ROAD TRAFFIC MANAGEMENT
1.

BACKGROUND

1.1

Under the previous dispensation. legislative and executive authority with regard to road
traffic had vested in the national government, the former TBVC governments, as well as in
some authorities in the SGT's. In the RSA, whilst legislative authority vested in the national
government, major executive responsibilities were undertaken by the provinces.

1.2

In the case of road traffic safety, legislative and executive authority was exercised by the
national government in the RSA, as well as in the TBVC states. The function was no
administered by the SGT's.

1.3

As a result of the position described above, road traffic legislation has been in force in the
TBVC states, as well as in Gazankulu, KaNgwane, KwaNdebele, Lebowa, KwaZulu and
QwaQwa, in addition to the RSA Road Traffic Act, 1989. (Act No 29 of 1989) in force in
the RSA. Road traffic safety legislation has, in turn, been in force in the former TBVC
states, in addition to the RSA National Road Safety Act, 1972 (Act No 9 of 1972). It
should be noted that the former TBVC and SGT legislation still applies in the area of those
former territories which are now part of the new provinces.

1.4

Fundamental policy differences with regard to the road traffic function have not occurred.
Nevertheless, it should be noted that policies which impact on the road traffic function
which were adopted in the RSA were not paralleled in the former TBVC states or SGTs.
As an example, reference can be made to the deregulation of freight transport which was
accompanied by the phasing in of a Road Transport Quality System (RTQS) in terms of the
Road Traffic Act, 1989. As freight transport remained regulated in the former TBVC
states and SGTs with road transport jurisdiction, the RTQS and elements thereof such as
operator registration, were, therefore, not reflected in the road policies of those territories.

1.5

On the road traffic safety side, the most fundamental policy difference is the continued
existence of National Road Safety Councils in the TBVC states, as opposed to the RSA
where the body was abolished in 1992. This difference may in practice be more apparent
than real, as the Councils in the former TBVC states appear only to have been operational
to a limited extent.

2.

SHORT-TERM

2.1

POLICY

2.1.1 In view of the provisions of the Constitution. discussed under Paragraph 2 of the
Addendum at the end of this document, it is proposed that the Road Traffic Act, 1989 and
the National Road Safety Act, 1972 be assigned to the provinces by Proclamation as soon
as possible subject to certain provisos relating to areas where the national government
should retain powers as envisaged in the Constitution. (These provisos are set out in
Annexure A to this Chapter).
This approach will ensure:
- a co-ordinated allocation of powers to the provinces;
- the immediate vesting of authority for the function in the provincial governments; and

- the harmonization of road traffic and traffic safety legislation, provided the provinces
take steps to have the former TBVC and SGT road traffic and traffic safety legislation
which may apply in their territories, repealed.
2.1.2 The assignment of the legislation could, in the short-term, result in the national government
not having at its disposal sufficient statutory powers to undertake its responsibilities in
terms of the Constitution, as the Acts referred to in 2.1.1 will be administered by the
provinces. This aspect could be addressed by the Department as part of the informal
consultative process which is maintained with the provinces at the present time and in terms
of which the Department may supervise matters of national interest. Ensuring that the
national government has the necessary powers to act in the national interest before new
legislation is adopted, could also be secured by providing for the Minister to maintain a
regulation-making competence based on Sec 126. Such a provision may be included in the
proclamation referred to in 2.1.1 assigning the two Acts to the provinces.
2.1.3 The assignment of the two Acts referred to above should be followed, as soon as possible,
by the adoption of new national legislation giving effect to the national government's
residual powers in respect of Sec 126(3). This aspect is considered further as part of the
long-term process.
2.2

LEGISLATION

2.2.1 At present, the former TBVC and SGT road traffic legislation has been assigned as follows:
Eastern Transvaal.......Bophuthatswana, Lebowa, KaNgwane and KwaNdebele legislation
Northern Transvaal.....Gazankulu, Lebowa and Venda legislation
North West..................Bophuthatswana legislation
Orange Free State........Bophuthatswana and QwaQwa legislation
KwaZulu/Natal............KwaZulu legislation
The Transkei and Ciskei legislation are still assigned to the Minister.
2.2.2 Former TBVC road traffic safety legislation is currently still assigned to the Minister, except
Venda's road traffic safety legislation which was assigned to the Northern Transvaal
province.
2.2.3 In line with the process described above, the Transkei and Ciskei road traffic legislation and
the Transkei and Ciskei road traffic safety legislation should be assigned to the Eastern
Cape province as soon as possible. The provinces should repeal all former TBVC and
SGT legislation to ensure that a uniform legal framework applies on the basis of a former
national legislation which has been assigned to them.
They should, therefore, be
encouraged to maintain the Road Traffic Act, 1989 and National Road Safety Act, 1972 as
the basis for the further administration of this function.
2.3

ADMINISTRATION

2.3.1 The continued elective administration of the function will be facilitated by this fact that road
traffic administrations were already in place in the former four provinces, the TBVC states
and SGTs.
2.3.2 In the short-term, the assignment of the Road Traffic Act, 1989 and the National Road
Safety Act, 1972 to the provinces and the repeal of the former TBVC and SGT legislation
will pave the way for the rationalisation of administrations and procedures. The most
important element will be the introduction of the RTQS throughout the entire RSA, and the
necessity to establish the National Traffic Information System (NaTIS) in the territories of
the former TBVC states and SGTs, which will also be an important element supporting the
promotion of road traffic management.
2.3.3 The fact that the Department assisted the former TBVC states to rationalise their
administrative systems with a view to possible future computerization prior to 27 April
1994 as part of the LANDMAR project, will facilitate this process.
2.3.4 The assumption of the road traffic safety function by the provinces will be facilitated by the
fact that the regional offices of the Directorate: Road Traffic Safety will be placed under
provincial control. At the same time the provinces will have to see to the integration of the
road traffic safety personnel of the former TBVC states and SGTs within the new
administrations.
2.3.5 In the short-term. it will be incumbent on the Department to continue the process of
consultation and co-ordination as is undertaken currently. This entails that all existing
statutory committees like the Training Committee for Traffic Personnel and the Committee
for Road Traffic Law Enforcement, as well as non-statutory committees, should continue
functioning until new national legislation defining a new consultative and coordinating
role for the Department enters into force. Such legislation will inter alia entail the
rearrangement and rationalisation of the current consultative structure. The proposed
new consultative and coordinating structure is discussed further at paragraph 3.4 below.
3.

LONG TERM

3.1

BACKGROUND
The principal aim of the long-term transformation is to formalize the national/provincial
relationship and establish a process of institutionalised co-ordination in the Road Traffic
Management Committee referred to in Chapter 1, with a view to ensuring continued
harmonization of road traffic and road traffic safety policy, legislation and administration.

3.2
POLICY
3.2.1 The Department's role as national road traffic and road traffic safety authority will be to:

- develop and maintain the Process of institutionalised consultation and co-ordination in a
spirit of partnership and co-operation with the Provinces and other role-players, where
appropriate: and
- exercise the national government's residual powers in terms of Sec 126 (3) as described in
3.4 below, as an integral part of the co-ordinative relationship with the provinces.
3.2.2 As part of the consultative process, the Department's approach should be to co-ordinate
policy development over the entire spectrum to promote an integrated and harmonized
formulation and implementation of policy over as wide a range as possible. This will
require intensive co-ordination of efforts between the Department and the provinces of a
structured basis.
3-2.3 The exercise of the national government's residual powers in terms of Sec 126 (3) will be
the major instrument at the Department's disposal to promote harmonized policy. legislation
and administration. The manner in which this is achieved is detailed in 3.4 below.
3.3

LEGISLATION

3.3.1 To implement the long-term transformation process, new national legislation must be
adopted to give effect to the consultative process and the national government's residual
powers on the basis of Sec 126(3). Such legislation must operate in synchrony with
provincial road traffic and road traffic safety legislation.
3.3.2 The national Act should:
- provide for the establishment and operation of a consultative and coordinating process
between the national and provincial levels of government with a view to ensuring
sustained co-ordination and harmonisation of road traffic and road traffic safety policy,
legislation and administration (The proposed structure is discussed at paragraph 3.4
below):

- identify and deal with the matters in respect of which national government in the person of
the Minister may act in the national interest by determining relevant uniform norms or
minimum standards on the basis of See 126 (3) after consultation with relevant MECs (A
list of these matters is contained in Annexure B); and
- provide for the establishment of a consultative and coordinating process between the
national public and private sectors on the one hand and the provincial public and private
sectors, on the other. In that regard, national and provincial legislation should be
complementary and compatible and accommodate the required participation of third-tier
authorities.
3.4

ADMINISTRATION

3.4.1 Various consultative mechanisms are currently maintained by the Department, both
statutory and non-statutory, e.g. the Committee for Road Traffic Law Enforcement, the
Training Committee for Traffic Personnel and the Alcohol Committee. These mechanisms
form the basis for the new co-ordinating and consultative relationship between the
Department and the provinces. However, they cannot all be retained in their current guise
and a process of rearrangement and rationalisation is required.
3.4.2 The development of a new consultative and coordinating process will be dynamic and
subject to ongoing discussion. As a result, no final decision has as yet been reached in
this regard. Preliminary, it is felt that the new consultative and co-ordinating process
should be undertaken at technical level by the following statutorily entrenched committees:
- the Road Traffic Management Committee comprising mainly national and provincial
government representatives; and
- the Traffic Policing Committee, which replaces the existing Committee for Road Traffic
Law Enforcement and which comprises mainly national and provincial government
representatives.
It should be noted that as the debate unfolds, the establishment and composition of these
committees or the proposal of other committees may have to be reconsidered.
It should be noted further that the Western Cape has indicated a preference for not
statutorily entrenching the abovementioned committees.
3.4.3 In view of the large number of matters which form the basis of consultations and coordination in the field of road traffic and traffic safety, as well as the existence of
established consultative structures, it is proposed that the activities of the Road Traffic
Management Committee and the Traffic Policing Committee be supported by various nonstatutory subcommittees. The following preliminary subcommittees are proposed:
3.4.3.1 The Road Traffic Management Committee:
- Subcommittee for Road Traffic Legislation;
- Subcommittee on Road Traffic Safety;
- Subcommittee on Vehicle Axle Loading;
- Subcommittee for Licensing of Vehicles;
- Subcommittee for Licensing of Drivers; and
- Subcommittee for Vehicle Standards.
3.4.3.2 The Traffic Policing Committee:
- Subcommittee for Traffic Personnel Training (which assumes the functions of the current
Training Committee for Traffic Personnel);

- Subcommittee for Traffic Policing Management; and
- Subcommittee for Overloading Control.
The possibility that the Committees may establish other subcommittees as and when the
need arises, is also not excluded. Where necessary, subcommittees may also consider the
establishment of working groups.
The above-mentioned structure is illustrated in the following figure:

Ministerial Conference of Ministers of Transport
Committee of Land Transport Officials
Road Traffic Management
Road Traffic Legislation
Road Traffic Safety
Vehicle axle loading
Licencing of vehicles
Vehicle standards
Traffic Policing
Traffic Personnel training
Traffic policing management
Overloading control
NOTE:

The Subcommittees are not listed in any particular order or priority and should be
seen as subcommittees with equal status. It should also be noted that committees in
respect of other functional areas, like the Roads and Land Transport Committees, will also
report to CoLTO.

3.4.4 As an interim measure, it is proposed that the existing committees for the road traffic and
road traffic safety function commence reporting immediately to the Road Traffic
Management Committee and that, as indicated earlier, the Committee for Traffic Law
Enforcement and the Training Committee for Traffic Personnel continue with their
functions, until the required rearrangement and rationalisation has occurred.
3.4.5 As indicated in Chapter 1, the need will exist for interaction on matters of common interest
between, for example, the Road Traffic Management and Traffic Policing Committees on
the one hand, and the other Coordinating Committees in the field of land transport on the
other hand, viz the Roads Committee and the Land Transport Committee. Interaction
between the Road Traffic Management and Traffic Policing Committees and the Roads
and Land Transport Committees could be addressed on a vertical basis through the
meetings of the Ministerial Conference at policy level and meetings of the CoLTO.
Furthermore, interaction between the Road Traffic Management and Traffic Policing
Committees and the other Coordinating Committees can also be addressed on a horizontal

basis through meetings between those Committees (either jointly or separately) and one or
more of the other Coordinating Committees.
3.4.6 It is foreseen that the Department should support the consultative and coordinating
mechanism by assuming overall responsibility for managing the national/provincial
relationship and by providing secretariat services. The Department's support will also
entail identifying areas of common interest within the terrains of the committees and
ensuring the necessary co-ordination between committees.
3.4.7 It is proposed that the abovementioned consultative and coordinating process also be
structured to include the private sector.
Such process would not replace existing
consultative channels which are maintained with the private sector, but merely integrate
them into a broader consultative process. The manner in which the private sector is to be
involved needs to be considered in further detail. In this regard, it is proposed that the
national and provincial governments should agree on a list of parties with whom structured
consultation could take place. T his will have the advantage of making the consultation
process even more inclusive and provide for the needs of interest groups at provincial level
as well.
3.4.8 The focus of the Committees' activities should be as wide as possible, to ensure that all
aspects related to the promotion of harmonized road traffic and traffic safety policy,
legislation and administration are addressed. The Committees' activities will, therefore,
include those aspects of national interest in respect of which the Department will retain
primary responsibility, but will not be limited to these matters. Similarly, areas in respect of
which the provinces have primary authority, should be discussed in the Committees as a
means of promoting harmonization.
3.4.9 Ultimately, the role of the Committees (and their subcommittees) will differ depending on
whether the subject for discussion is a matter of national or provincial responsibility.
Where the responsibility lies, depends in the final instance on where legislative authority will
be exercised.
3.4.10 Reference has been made above to the recommendation that the Road Traffic Act, 1989 and
National Road Safety Act, 1972 should be assigned to the provinces. This will imply that
the two former national Acts would become provincial acts but with the same content as
these two former national Acts. Therefore, these provincial acts, may be amended by
provincial legislatures, but national legislation providing the required degree of uniformity
will also be in place.
3.4.11 Because these Acts address matters of both national and provincial responsibility, the task
of the Committee will be to facilitate a process of consultation to ensure that the exercise of
legislative and executive powers by either the national or provincial governments will not
lead to potential conflict.

3.4.12 A proposed division of matters currently addressed in the Road Traffic Act, 1989 in respect
of which the national and provincial governments may exercise legislative authority is
attached as Annexure B. Other matters which may in future also be relevant but which are
not currently addressed in the Act are, for example, the transportation of hazardous goods
by road and the decriminalisation of certain traffic offences.
In the case of road traffic safety, national and provincial governments may exercise
legislative authority in respect of communications, research, education and training,
planning, traffic information, driver training, traffic control and policing, registration and
licensing, road environment, adjudication and medical rescue services.
As far as Road
Safety Funds are concerned, national government has indicated the preference to dissolve
the Central Road Safety Fund and obtain required funds on the basis of a parliamentary
vote.
Provinces remain entitled to decide whether funds are to be established at
provincial level.
3.4.13 The operation of the consultative and coordinating process may be illustrated through the
following examples which demonstrate how matters falling within national and provincial
jurisdictions respectively, will be dealt with:
(a)

National matters (e.g. determining standards for a Professional Driving Permit
(PrDP).
The following procedure is proposed:
- The Road Traffic Management Committee will deliberate on standards for PrDPs
at the instigation of either the Department or the provinces.
- The Road Traffic Management Committee should be required to reach consensus
within a specified time period, e.g. six months.
- If consensus is reached, the Road Traffic Management Committee should agree on
the formulation of the necessary statutory provisions which can be implemented as
an amendment to the provincial Road Traffic Act and/or Regulations.
- Should consensus not be reached within the specified time period, the Minister
may, by regulation, set the national standard for PrDPs, which will have effect in
all nine provinces. The first price will, however, be for the Minister not to have
to resort to this procedure, but for the Road Traffic Management Committee to
ensure that harmonized legislation is adopted by all nine provinces on a coordinated basis.

(b)

Provincial matters (e.g. prescribing the content of vehicle registration plates).
The following procedure is proposed:

- The Road Traffic Management Committee should consider the effect of the
proposed change on procedure and practice followed by other provinces and the
impact on aspects such as law enforcement, NaTIS, etc.
- The Road Traffic Management Committee may recommend that other provinces
follow a similar approach or that the province proposing the change desist from its
plan where it may impact detrimentally on law enforcement, etc.
- A final decision still rests with the province concerned, but all parties would have
had the benefit to debate the pros and cons of the measure and to give their inputs
to the province concerned.
3.4.14 The precise manner in which the Road Traffic Management and Traffic Policing
Committees and their subcommittees will function in practice, as well as the scope of their
decision-making powers in relation to the powers and functions of the other levels of
authority such as the Ministerial Conference and CoLTO, will be determined by the new
legislation. In this regard, it should be noted that the possible content of such legislation
still requires further consideration and should be dealt with as a priority at the
appropriate levels of authority.
4

CONCLUSIONS
In conclusion, it may be pointed out that the transformation process will result in a change
in emphasis in the activities of the Chief Directorate: Road Traffic. The Department will
assume an important responsibility for promoting a harmonized and integrated road traffic
and road traffic safety policy. As national authority, it is likely that much of the impetus to
amend policy, legislation and administration will still come from the Department, although
this activity will be undertaken in consultation and co-ordination with the provinces.
Moreover, the Department retains important functional responsibilities to act in the national
interest on the basis of Sec 126 (3).
Prime responsibility for ensuring the effective
functioning of the consultative and coordinating structure, will also rest on the Department.

ANNEXURE A
ROAD TRAFFIC
ASSIGNMENT OF THE ROAD TRAFFIC FUNCTION: MATTERS CONTAINED IN
THE ROAD TRAFFIC ACT, 1989 WHICH NEED TO BE ADDRESSED IN THE
PROCLAMATION
RELEVANT SECTION
CURRENT PROVISION
PROPOSED PROVISION
SEC 1: DEFINITIONS

References throughout the Road Traffic Act, 1989 to1:
- Administrator
Member of the Executive Council responsible for road traffic.
- Minister
Premier of a province.
- Department
Department tasked with road traffic at provincial level.

- Director-General
Head of Department tasked with road traffic at provincial level.
SEC 6 A, 22 A, 27, 37, 47, 59 A, 70, 80
Right of appeal granted to Administrator/Minister
Right of appeal granted to Member of the Executive Council tasked with road traffic and the
Premier respectively.
SEC 7
Establishment of Training Committee for Traffic Personnel
(TCTP)
The proclamation should provide for the following transitional arrangement in this regard.2
-

The Minister of Transport shall retain the competence to establish a committee in the manner
envisaged in the section, but providing for representation of both the national and nine
provincial governments.
1

2

The decision as to which provincial office bearer/official will ultimately take the place of the Administrator,
Minister and Director-General, remains with the province. This will also depend on the nature of the provision
involved.
(a)
The TCTP should be retained until new legislation is passed, entrenching the Road Traffic Management and Traffic
Policing Committees.
(b) Pending the entry into force of new national legislation establishing the Road Traffic Management and Traffic Policing
Committees, the TCTP should continue with its functions of advising the Minister, and possibly, with a view to enhancing coordination could also commence reporting to the Road Traffic Management Committee which is currently a non-statutory
body.
(c) Once the new national legislation, establishing the new consultative and co-ordinating structure enters into force, the TCTP will
be established as a subcommittee of the newly established Traffic Policing Committee.
(d) As approved at the Ministerial Conference of Ministers of Transport (MINCOM) on 23 January 1995, COLTO and its committees
will be non-statutory bodies unless otherwise requested at a later stage. As a result, no legislative competence in this regard will be
required at this stage.

-

A Premier may establish a provincial committee in respect of a province in the manner
envisaged in the section.

SEC 7 A
Establishment of Committee for Road Traffic Law Enforcement
(CRTLE)
The proclamation should provide for the following transitional arrangement in this regard.3
-

The Minister of Transport shall retain the competence to establish a committee in the manner
envisaged in the section, but providing for representation of both the national and nine
provincial governments.

-

A Premier may establish a provincial committee in respect of a province in the manner
envisaged in the section.

SEC 14
Registration and licensing system of motor vehicles shall be as prescribed by the Minister after
consultation with Administrators4
Sec 14 shall be assigned to the provinces subject to the general proviso referred to in footnote 2.
SEC 14 E
Minister can designate inspectorates in respect of manufacturers, builders and importers (SABS)

3

(a)
The committee should be retained until new legislation is passed, entrenching the Traffic Policing Committee which will
replace the CRTLE.
(b) Pending the entry into force of the new national legislation establishing the Road Traffic Management and Traffic Policing
Committees, the CRTLE shall continue its function of advising the Minister of Transport and, possibly, with a view to
enhancing co-ordination could also commence reporting informally to the Road Traffic Management Committee which is
currently a non-statutory body.
(c) As approved by the Ministerial Conference of Ministers of Transport (MINCOM) on 23 January 1995, COLTO and its committees
will be non-statutory bodies unless otherwise requested at a later stage. As a result, no legislative competence in this regard is
required at this stage.

4

The proclamation shall contain a general proviso to the following effect that no amendment to the registration and licensing
system of motor vehicles, technical requirements in respect of vehicles, the certificate of fitness of RTQS for vehicles, the licensing
system of drivers and the registration system of operators shall occur without the approval of the Minister of Transport.
The proviso is deemed essential in the light of the fact that the National Traffic Information System (NaTIS) is currently being
implemented country-wide under the general direction of the Department. It is deemed essential that the Department complete its
responsibilities in this regard, to ensure the effective implementation of the system. For this reason, no steps should be taken without
the approval of the Minister of Transport which may endanger this process.

S 14 E shall be assigned to the provinces subject to the proviso that the inspectorate currently
appointed shall retain such appointment for a period of 5 years after which the Premier of a
province can appoint an inspectorate which may include the reappointment of the current
inspectorate. (This provision is necessary to preserve existing rights and the legitimate expectations
of the inspectorate which stands in a contractual relationship with the State.)
SEC 19(3), 26, 30(7)(b), 32(4)(6)(ii), 38, 56(2), 144(3), 145(1), 145(1)(b), 145(2)
References throughout the Road Traffic Act, 1989 to Director-General: Home Affairs
References in the mentioned sections to the Director-General: Home Affairs will remain as such.
SEC 22
Minister can designate inspectorates in respect of driver's licence testing centres
S 22 shall be assigned to the provinces subject to the proviso that:
(i) a national inspectorate of drivers' licence testing centres be established;
(ii) inspectorates appointed by the provinces shall include a representative of the national
government appointed by the Minister of Transport. (This is deemed necessary as it is
envisaged that the DoT will continue to exercise competencies in this regard within the ambit
of Section 126(3) of the Constitution.); and
(iii) the inspectorate currently appointed shall retain such appointment until the Premier of a
province appoints a new inspectorate.
SEC 61
Minister can designate inspectorates in respect of testing stations (SABS)
S 61 shall be assigned to the provinces subject to the proviso that the inspectorate currently
appointed shall retain such appointment for a period of 5 years after which the Premier of a
province can reappoint an inspectorate which may include the reappointment of the current
inspectorate. (The proviso is needed for the same reasons as stated in Section 14 E above.)
SEC 150
Apportionment of fees
All fees paid in terms of this Act shall be paid into the accounts of the provinces.
SEC 151
Apportionment of fines
All fines paid in terms of this Act shall be paid into the accounts of the provinces.
ROAD TRAFFIC SAFETY

ASSIGNMENT OF THE ROAD SAFETY FUNCTION I.T.O. SECTION 235 OF THE
CONSTITUTION: MATTERS CONTAINED IN THE NATIONAL ROAD SAFETY ACT,
1972 WHICH NEED TO BE ADDRESSED IN THE PROCLAMATION IN TERMS OF
SECTION 235
RELEVANT SECTION
CURRENT PROVISION
PROPOSED PROVISION
Sec 1: DEFINITION
References throughout the National Road Safety Act, 1972 to:
- Director-General
Provincial Head of Department tasked with road safety.
- Minister5
Premier of a province.
Sec 6(a), (c)
Functions of Director-General
Assignment to be subject to the proviso that the functions referred to in Secs 6(a) and (c) shall also
continue to be exercised by the Director-General at national level.
Sec 7(f), (l) and (m)
Powers of Director-General
Assignment to be subject to the proviso that the functions referred to in Secs 7(f)(l) and (m) shall
also continue to be exercised by the Director-General at national level.
Sec 15
Establishment and control of Central Road Safety Fund
- The Central Road Safety Fund shall be dissolved and functions which will still be undertaken by
the Department of Transport shall be funded on the basis of a parliamentary vote; and
- Provinces may establish their own Provincial Road Safety Funds.
Sec 16
Keeping of records, preparation of statement of accounts and balance sheet, and audit

5

The decision as to which provincial officer bearer will take the place of the Minister ultimately rests with the province. This decision
will also depend on the nature of the provision involved.

Proper records shall be kept of all moneys received by the Central Road Safety Fund, as well as the
fund to be established for each of the provinces.
Sec 25
Payment to Fund i.t.o. Central Energy Fund Act, 1977 with concurrence of the Minister of Finance
and the Minister of Mineral and Energy Affairs
The payment of funds to the Central Road Safety Fund and the nine provincial funds must occur on
the basis as determined by the Minister of Transport and the nine Premiers respectively, subject still
to the concurrence of the Minister of Finance and the Minister of Mineral and Energy Affairs.

ANNEXURE B
GENERAL NOTE
The table which follows contains a list of road traffic matters in respect of which:
(a) the Minister of Transport may legislate on the basis of section 126(3) of the Constitution;
and
(b) the Provincial MECs may have executive powers and may legislate in terms of Schedule 6
of the Constitution, subject to the provisions of section 126(3).
In the list of matters described under (a) above, there are various references to the setting or
determining of "standards". By implication, the reference to "standards" is a reference to
"national standards".
The setting or determining of such national standards necessarily entails the setting or
determining of minimum national standards. Subject to the further comments below, provinces
should retain the competence to "relax" these standards in appropriate circumstances.
The "relaxation" of standards by the provinces should, however, be interpreted against the
background of what is understood by "minimum standard". In this regard, it should be noted
that a minimum standard in respect of a matter could, depending on the matter under
discussion, either entail a minimum or a maximum limit.
For example, a "minimum standard" in respect of the speed limit would entail determining the
maximum speed limit. "Relaxation" of this minimum standard by the provinces would only
entail a provincial competence to lower the maximum speed and not increase it.
Another example is the setting of a "minimum standard" in respect of the requirements to be
reached to permit the issuing of drivers' and learners' licences. "Relaxation" of this minimum
standard by the provinces would, in this case, only entail a provincial competence to increase
these requirements quantitatively and/or qualitatively and not to lower them.

Consequently, each reference in the table to "standards" should be understood and interpreted
against the abovementioned background.
It should also be noted that, in determining standards, due consideration will have to be given
to the needs of regional harmonisation in this regard.
ROAD TRAFFIC MATTERS IN RESPECT OF WHICH THE MINISTER OF
TRANSPORT MAY LEGISLATE ON THE BASIS OF SECTION 126(3) OF THE
CONSTITUTION
DEFINITIONS
REGISTERING AUTHORITIES AND OFFICERS
Setting minimum standards e.g. qualifications, experience, driver's licence and different grades of
authorised officers registration and grading of authorised officers and procedures for registration
and grading.
Establishment: (National) Traffic Policing Committee for Road Traffic Law Enforcement.2
Establishment: (National) Subcommittee for Training of Traffic Personnel.
Determining national policy on road traffic law enforcement.

REGISTRATION AND LICENSING OF MOTOR VEHICLES
-

Determining standards and procedures in respect of registration and licensing of motor
vehicles (with a view to facilitating implementation of NaTIS).
- Registration of manufacturer, builder and importer.
- Suspension and cancellation of registration of manufacturer, builder and importer.
- Right of appeal to Minister.
- Appointment of inspectorate of manufacturers, builders and importers.
- Setting standards for registration plates.

FITNESS OF DRIVERS
-

Determination of norms and minimum standards in respect of driver's and learners' licences
in relation to:
* minimum requirements and disqualifications (e.g. age, compulsory carrying etc.)
* classification
* categories
* period of validity
* recognition of licences not issued in RSA.

- Application for learner's licence (NaTIS).
- Setting standards for testing of learner's licence.
-

Issuing of learner's licence (NaTIS).

-

Setting standards for suspension of learner's licence.

-

Setting standards for cancellation of learners' licence.

-

Application for driver's licence (NaTIS).

-

Setting standards for testing of driver's licence.

-

Issuing of driver's licence (NaTIS).

-

Setting standards for suspension of driver's licence.

-

Setting standards for cancellation of driver's licence.

-

Endorsement of driver's licence (NaTIS).

-

Setting minimum standards for the registration of driver's licence instructor.
Setting standards and requirements i.r.o. the application and registration of driver's licence
testing centre.

-

Setting standards and requirements for the suspension of or cancellation of registration as
driver's licence testing centre.

-

Appointment of a national inspectorate of driver's licence testing centre

-

Setting standards for the appointment of provincial inspectorate of driver's licence testing
centre.
Determining standards i.r.o. Public Driving Permits.

-

Determining standards i.r.o. Professional Driving Permits.

-

Determining standards i.r.o. driving hours.

-

Determining classes of motor vehicles to be fitted with recording device.

FITNESS OF VEHICLES
-

Determining standards and requirements i.r.o. testing stations.

-

Appointment of inspectorate of testing stations

*
*
*
*

Determining standards and requirements i.r.o. roadworthy test and procedures.
Determining standards and requirements i.r.o. certificate of fitness test and procedures.
Determining standards i.r.o. vehicles:
miscellaneous equipment
vehicle dimensions
vehicle loads
exemptions (reg 436)

OPERATOR FITNESS
- Determining principles and procedures i.r.o. operator fitness.
ROAD TRAFFIC SIGNS, GENERAL SPEED LIMIT AND PARKING METERS
- Prescription of road traffic signs.
- Determining standards i.r.o. road traffic signs.
- Determining the general speed limit.

RULES OF THE ROAD
- Determining rules of the road.

RECKLESS AND NEGLIGENT DRIVING ETC.
- Determining the maximum alcohol level.
PRESUMPTIONS AND LEGAL PROCEDURES
REGULATIONS AND BY-LAWS
- Competence to make regulations.
REGISTERS AND RECORDS
- Keeping of registers and records.

GENERAL PROVISION
- 142 - 151(excluding 148A, 149A), 151A, 152, 153

ROAD TRAFFIC MATTERS IN RESPECT OF WHICH THE PROVINCIAL MEC's
HAVE EXECUTIVE POWERS AND MAY LEGISLATE IN TERMS OF SCHEDULE 6
SUBJECT TO THE PROVISIONS OF SECTION 126(3)
DEFINITIONS SHOULD BE COMPATIBLE WITH THOSE USED IN NATIONAL
LEGISLATION

REGISTERING AUTHORITIES AND OFFICERS
Appointment of registering authorities.
-

Setting additional standards for registration and grading of authorised officers.

-

Manner of application for registration as authorised officers (NaTIS, executive).1

-

Application for registration of authorised officers (NaTIS, executive).1

-

Issuing of registration certificate (NaTIS, executive).1

-

Appointment of authorised officers.

-

Registration of authorised officers (NaTIS, executive).1

-

Grading of authorised officers (NaTIS, executive).1

-

Setting conditions for suspension or withdrawal of registration of authorised officers.

-

Suspension or withdrawal of registration of authorised officers.

-

Right of appeal against refusal to register authorised officers.

Establishment: (Provincial) Committee for Road Traffic Law Enforcement.
Establishment: (Provincial) Training Committee for Traffic Personnel.
Determining powers and duties of inspector of licences, examiner of vehicles, examiner of driver's
licence or traffic officer.
Determining offence: failure to comply with instruction or direction of inspector of licences, traffic
officer, examiner of vehicles or peace officer.
Determining offence: impersonating authorised officer.

REGISTRATION AND LICENSING OF MOTOR VEHICLES
-

Procedure in respect of registration (NaTIS, executive).1

-

Procedure in respect of licensing (NaTIS, executive e.g. legislation in respect of licence
fees).1

-

Determining registration number combination.

-

Application for learner's licence (NaTIS, executive).1

FITNESS OF DRIVERS
-

Testing for learner's licence (NaTIS, executive).1

-

Issuing of learner's licence (NaTIS, executive).1

-

Suspension of learner's licence (NaTIS, executive).1

-

Cancellation of learner's licence (NaTIS, executive).1

-

Application for driver's licence (NaTIS, executive).1

-

Testing for driver's licence (NaTIS, executive).1

-

Issuing of driver's licence (NaTIS, executive).1

-

Suspension of driver's licence (NaTIS, executive).1

-

Cancellation of driver's licence (NaTIS, executive).1

-

Endorsement of driver's licence (NaTIS, executive).1

-

Cancellation or amendment of endorsement (executive).1

-

Right of appeal against refusal to be issued with learner's or driver's licence.

-

Application for registration as driver's licence instructor.

-

Testing of driver's licence instructor.

-

Registration of driver's licence instructor.

-

Suspension or cancellation of registration as driver's licence instructor.

-

Right of appeal against refusal to be registered as driver's licence instructor and the
suspension or cancellation of registration of such instructor.

-

Keeping of records.

-

Application and registration of driver's licence testing centre (NaTIS, executive).1

-

Suspension of or cancellation of registration as driver's licence testing centre (NaTIS,
executive).1
Right of appeal against refusal to be registered as driver's licence testing centre or the
suspension or cancellation as a testing centre.

-

Appointment of provincial inspectorate of driver's licence testing centre.

-

Application for Public Driving Permit (executive).1

-

Testing of Public Driving Permit (executive).1

-

Issuing of Public Driving Permit (executive).1

-

Suspension or cancellation of Public Driving Permit (executive).1

-

Right of appeal against refusal for the issuing, suspension or cancellation of PDP.

-

Application for Professional Driving Permit (NaTIS, executive).1

-

Testing for Professional Driving Permit (NaTIS, executive).1

-

Issuing of Professional Driving Permit (NaTIS, executive).1

-

Suspension or cancellation of Professional Driving Permit (NaTIS, executive).1

-

Removal and inspection of recording device to establish driving hours.

FITNESS OF VEHICLES
-

Manner of application for registration and grading as testing station (NaTIS,
executive).1

-

Registration and grading of testing station (NaTIS, executive).1

-

Issuing of registration certificate (NaTIS, executive).1

-

Handle right of appeal against refusal to be registered as testing station.

-

Suspension or cancellation of registration of testing station (NaTIS, executive).1

-

Right of appeal against refusal to be registered as a testing station or suspension or
cancellation of testing station.

-

Manner of application for roadworthy certificate (NaTIS, executive).1

-

Examination of vehicle for roadworthy certificate (NaTIS, executive).1
Issuing of roadworthy certificate and roadworthy certificate disc (NaTIS, executive).1

-

Right of appeal against decision to refuse to issue roadworthy certificate or the suspension
or cancellation of roadworthy certificate.

-

Suspension or cancellation of roadworthy certificate.

-

Manner of application for certificate of fitness (executive).1

-

Testing for certificate of fitness (executive).1

-

Issuing of certificate of fitness (executive).1

-

Suspension or cancellation of certificate of fitness (executive).1

-

Right of appeal against refusal to issue or the suspension or cancellation of certificate of
fitness.
Keeping of records i.r.o. all matters related to the fitness of vehicles.

-
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We attach the submissions of Genbel South Africa Limited so that they will reach you by the
20 Feb. Bound copies of the submissions will follow soon.
Thank-you for the opportunity to make submissions on the draft.

SUBMISSIONS ON THE DRAFT CONSTITUTION BY GENBEL
SOUTH AFRICA LIMITED
Comment on Chapter 2 - The Bill of Rights
SECTION 24 - PROPERTY RIGHTS
An area of Contention: We support option 3.
We submit that protection of property rights is necessary for the economic health of the
country. We support s 24 option 3. We do however recognise that all the significant political
parties agree that land reform is necessary in South Africa. We submit that option 3 is
constructed so that it would not have the effect of blocking land reform initiatives.
We support the clause that requires 'any beneficial improvements made after the acquisition of
property' to be taken into account when a court decides the amount, timing and manner of
payment of compensation (s 24(4) of option 3). It must be remembered that, in the
overwhelming majority of cases, the state or another party will benefit from these
improvements and any person who has made a financial commitment to the property that has
been expropriated deserves to be compensated. Any other approach to this problem would be
very unfair.
We support 23(5) of option 3 which makes the restitution clause subject to the rest of the
property clause.
We submit that the ability of the state to pay for property (as set out in option 2 s 24 (3) (d) )
should not be taken into account in the determination of compensation. The state must raise
the necessary revenue to expropriate property in a fair way. It is incoherent to take the state's
ability to pay into account when considering compensation on a case by case basis.
An area that should be explicitly included in s 24:
We submit that the Constitution must make it explicit that both juristic and natural persons are
entitled to property rights.
An area which we feel has been omitted from s 24:

We submit that the following clause should be added to the draft. 'In cases where the general
principles of public international law apply to the expropriation, those affected may elect to be
compensated according to the general principles of public international law.'
Our justification for the clause.
We submit that this clause would make it clear that the general principles of public
international law will be applied in cases where foreign nationals are dispossessed.
Although it might be argued that this clause is unnecessary because South Africa fully intends
to meet its international obligations, the suggested clause will indicate to foreigners that their
investments are protected in South Africa. The clause will also enable foreigners to use the
South African courts to get the compensation to which they are entitled in terms of
international law. (It is important to remember that foreigners are entitled to this protection in
any case and the state will have to pay them in terms of our international obligations.)
It is possible that when the guarantees in the property clause are applied in a particular case,
they will allow for more compensation than the applicable public international law standards.
For that reason we recommend a clause that gives foreign nationals the protection of the
Property Clause, but allows them to elect to be compensated according to the general
principles of public international law.
SECTION 34 - ARRESTED, DETAINED AND ACCUSED PERSONS
A point of contention: s 34(1)(e)
We are concerned about the balance that has been struck between criminals and victims in the
Interim Constitution. We submit that it may unfairly benefit criminals at the expense of their
victims. For that reason we support s 34 (1) (e) option 2 which allows an arrested person to
be released from detention subject to reasonable conditions if the interests of justice permit.
SECTION 35 - LIMITATION CLAUSE
An area of Contention:
There are a number of options set out in the limitation clause in s 35(1)(a). We submit that the
limitation of a right should be reasonable and justifiable in an open and democratic society
based on freedom and equality.
The term necessary, on its own, would be too stringent a test and it would limit the legislature
too much. The term reasonable, on its own, would give the legislature too much latitude. It is
critical that any limitation on rights be justifiable in an open and democratic society based on
freedom and equality.
We submit that reasonable and justifiable is too light a test for the limitation of some rights.
There should be a list of rights that it should not be possible to limit under any circumstances.
For example the right 'not to be tortured in any way; treated or punished in a cruel, inhuman or
degrading way or subjected to medical and scientific experiments without consent' should not
be limitable. The right not to be subject to slavery or servitude should also not be subject to

limitation. (These rights are subject to no limitations or exceptions in the International
Covenant of Civil and Political Rights which South Africa has already signed.) Other rights
should be considered for this list.
We submit that s 35 (1) (c) should be included in the draft. It is important that limitations be
consistent with the Republic's obligations under international law. This will ensure that our
human rights jurisprudence meets international standards.
AMENDMENT OF THE BILL OF RIGHTS
An area that has been omitted:
It is necessary to entrench the Bill of Rights strongly in the Constitution. If constitutional
amendments can be made too easily then the core principles protected by the Bill of Rights
become very vulnerable. The Constitution intends to ensure that the international standards
enshrined in the Bill of Rights are retained and respected in South Africa irrespective of the
vicissitudes of political power. The special protection of the human rights values enshrined in
the Bill of Rights is in all our interests as South Africans. We aim to construct a Constitution
to last. Rights as basic as the political rights (s 18) need to be protected far into the future.
It is incoherent for the Constitutional Principles to simply disappear as soon as the new
Constitution comes into effect (Comments by the Association of Law Societies of South
Africa on Chapters 2 and 6 of the Working Draft of the New Constitution (2 February 1996)
(hereafter cited as the Association of Law Societies Comments) at page 4). If the
Constitutional Principles fall away as soon as the new Constitution comes into effect then
there is nothing to stop the political parties from immediately amending the constitution in a
way that violates the Constitutional Principles. This could make the process in which the
Constitutional Court pronounces upon whether the Constitution complies with the
Constitutional Principles into a sham (Association of Law Societies comments above at page
4). We submit that the Constitutional Principles should survive the Interim Constitution
(Association of Law Societies comments above at page 4). The Final Constitution should
provide for a sunset period in which any amendments to the Constitution would have to
comply with the Constitutional Principles. We suggest a period of ten years. (This must be
combined with the substantive entrenchment mechanisms below.)
We strongly support the following procedural recommendations of the Association of Law
Societies for the entrenchment of the Bill of Rights;
'Procedure At a minimum, the special majorities required to amend the Bill of
Rights, and the machinery for enforcing it (including the mechanisms for
appointing the Constitutional Court and its jurisdiction) should be tightened.
It is suggested that a three-quarters majority of both the National Assembly
and a joint sitting of both houses of parliament be required to amend the Bill of
Rights or the machinery for enforcing it (including the mechanisms for
appointing the Constitutional Court and its jurisdiction).' (Comments by the
Association of Law Societies of South Africa on Chapters 2 and 6 of the
Working Draft of the New Constitution (2 February 1996) at page 4-5)

We also strongly support the following substantive recommendations of the Association of
Law Societies for the entrenchment of the Bill of Rights;
'Content Elsewhere, constitutional courts are beginning to develop the idea of
a deep super constitution - values so central to the Constitution that the courts
will refuse to accept a constitutional amendment which violates those values,
even if the procedures for amendment have been complied with.
The Bills of Rights in both the Interim Constitution and the Working draft
clearly identify a set of values central to the South African Constitutional order
- those of an open and democratic society based on freedom and equality'.
They are central because the Constitution's fundamental rights must be
interpreted to promote those values, and because no law can limit a
fundamental right unless it is justifiable under those values.
It is consequently suggested that every amendment to the Bill of Rights or the
machinery for enforcing it expressly be required to comply with the values of
an open and democratic society based on freedom and equality.' (Comments by
the Association of Law Societies of South Africa on Chapters 2 and 6 of the
Working Draft of the New Constitution (2 February 1996) at page 5-6)
We support the following procedural recommendation of the Association of Law Societies for
the entrenchment of the Bill of Rights;
'It is suggested, moreover, that the Constitutional Court be required to certify
that any such amendment is constitutional before it can come into force.'
(Comments by the Association of Law Societies of South Africa on Chapters 2
and 6 of the Working Draft of the New Constitution (2 February 1996) at page
5)
We support the following recommendation of the Association of Law Societies for the
entrenchment of the entrenchment rules;
'It goes without saying that stronger rules of entrenchment of the kind
suggested here will themselves need to be entrenched strongly. It is suggested
that they be made unalterable, or at least be entrenched in the way that the Bill
of Rights and the machinery for enforcing it is.' (Comments by the Association
of Law Societies of South Africa on Chapters 2 and 6 of the Working Draft of
the New Constitution (2 February 1996) at page 6)
APPLICATION - S 38(1)
The Comments by the Association of Law Societies of South Africa on Chapters 2 and 6 of
the Working Draft of the New Constitution - Supplement on Horizontality and SocioEconomic Rights make the following distinction between different types of horizontality. It is
necessary for the Bill of Rights to apply to all law in force irrespective of whether it is
common law or legislation. That is one type of horizontality. But this does not mean that
individuals should just be able to sue other individuals for violating their constitutional rights.
That would be chaotic and unworkable. Good, well thought out, civil rights legislation will be

necessary to regulate relationships between individuals. It is not the role of the Constitution.
We support the following reformulation of section 38(1) which appears on page 5 of The
Comments by the Association of Law Societies of South Africa on Chapters 2 and 6 of the
Working Draft of the New Constitution Supplement on Horizontality and Socio-Economic
Rights
'The Bill of Rights governs all law, whether common law, customary law or
legislation, and whether it applies between the state and persons or between persons
and persons, but the rights in it do not give rise to claims against persons.'

Even if the exact wording of this clause is not accepted, we submit that it is imperative that
the clause be reworked taking into account the above considerations.
CHAPTER 4 - THE COUNCIL OF PROVINCES / SENATE
An area of Contention:
We support the senate model (not the council of provinces). If the council of the provinces
model were to be adopted it would be too easy for a majority party in the country to impose
its will on the provinces using party discipline within the Mediation Committee. We submit
that the Council of the Provinces would enable central government to stifle diversity and
experimentation in the provinces. The council of the provinces conduces (formally and
informally) to a government that is too monolithic. Regional experimentation and diversity is
healthy and it should be encouraged in South Africa.
We submit that the senate is better than the council of provinces because it has power in
relation to all legislation while the council of the provinces only has real power in relation to
the residual matters which satisfy the override clause in the schedule 5 areas. The senate has
the capacity to be a useful body as it will give further consideration to all legislation. This is
likely to be a very useful process.
We submit that the senate should have more blocking power over legislation than it does in the
current draft. In the working draft the senate is almost completely toothless. If the senate still
will not pass the bill after the joint committee stage (provided for in s 76(3)) then there should
be some necessary delay before the bill is considered by the joint sitting of the houses
(provided for in s 76(5)). We suggest a year. This delay should not apply to bills
appropriating revenue or imposing taxes.
An area that has been omitted:
We understand that the amendment provisions still have to be finalized so that they conform
with the constitutional principles. However, if the model for constitutional amendments
suggested in the working draft is retained we submit that it is imperative that it should not be
possible for chapter 4 to be amended by the normal amendment procedure suggested in the
draft (in s 67 (8)). The present draft allows two thirds of the total number of members in the
national assembly and the senate to pass an amendment changing the composition of the
senate. This technique could be used if the majority party failed to get the requisite majority in
the senate (necessary for a constitutional amendment relating to the powers of the provinces).
This has the potential to subvert s 67(9).

(Please note the submissions safeguarding the Bill of Rights and the Constitutional Court in
the section on amendments to the Bill of Rights (above).)
CHAPTER 7:
DEMOCRACY

STATE

INSTITUTIONS

SUPPORTING

CONSTITUTIONAL

The Human Rights Commission (s 109) : An area that has been omitted:
The constitution should stipulate that members of the Human Rights Commission must have a
proven record of commitment to the development, protection and attainment of human rights.
The Commission for Gender Equality (s 110) : An area that has been omitted:
The constitution should stipulate that members of the Commission for Gender Equality must
have a proven record of commitment to the development, protection and attainment of gender
equality.
The Auditor General (s 111) : An area that has been omitted:
We submit that the constitution should ensure that the Auditor-General should be independent
and impartial and should exercise and perform his or her powers and functions subject only to
the Constitution and the law (ie a section similar to s 192 (1) of the Interim Constitution needs
to be included).
General Provisions (s 115(2)) : An area that needs to be looked at again:
We submit that 115(2) should be redrafted to say that 'The Auditor-General must be a South
African citizen who is a fit and proper person to hold that office, and who does not hold office
in any political party or organisation. The auditor general must have specialist knowledge of,
or experience in auditing, state finances, and public administration.
Chapter 8

Provinces

An area of contention:
The word homogeneity is very unfortunate in the context of s 118 of the draft. Although we
have no quarrel with the sentiments mentioned under the paragraph heading 'provincial
homogeneity', the word 'homogeneity' should be removed. We agree that certain values must
be protected by the provinces. But we believe that this is because the values are important not because we require homogeneity among the provinces. Different provinces are perfectly
entitled to recognise and develop national unity' (118 (1)) and 'peace' (s 118(1)) in different
ways. Provincial governments, as long as they remain within the powers granted to them by
the Constitution, would also be entitled to 'reconstruct and develop' (s 118 (2) ) their
provinces in the way they see fit. The idea of homogeneity is stifling in this context. The
principles of 'constitutional democracy' (s 118 (4) ) and 'the rule of law' (s 118 (4) can be
protected and complied with in different ways. It is in our view wrong to talk of provincial
homogeneity in the context of these values.

Chapter 9 - Provincial and National Legislative and Executive Competencies
An area that is in contention:
We submit that provincial governments should be allowed a healthy measure of autonomy and
independence. This would allow for small scale experimentation and diversity in the
provinces. We do not support a constitutional model which makes central government too
monolithic.
We do however recognise that there is a need for an override clause and we support option 2.
We submit that it is an important feature of this clause that the laws that are used to override
the provinces must apply uniformly in all parts of the Republic. This will mean that the
legislature would not be able to dole out different measures of power to the different
provinces. The provinces would have to be treated equally in this context.
We agree with the view that parliament should be able to make laws on matters which fall
within the functional area listed in schedule 5
'only if such laws apply uniformly in all parts of the Republic. and are necessary
for (a)

the establishment of essential national or minimum standards required
for a service to be rendered; or

(b)

the prevention of unreasonable action by a province which is materially
and unjustifiably prejudicial to economic unity, or to the health,
environmental or security interests of another province or the country
as a whole.'

An area that needs to be removed:
We submit that s 159(4) should be removed from the draft and no other similar provision
should be inserted. There should not be a section that provides that - if a dispute concerning a
conflict between an Act of Parliament and a Provincial Act cannot be resolved by the
Constitutional Court on a construction of the Constitution then the Act of parliament prevails.
When these cases come to Court it will be the responsibility of the Constitutional Court to
resolve the matter. The Court must make a decision by interpreting the Constitution in the
same way that it must make a decision about any constitutional case. In this context it would
have to base its decision on an interpretation of the wording of the override clause. No
residual clause like s 159(4) is required. The idea of one is incoherent.
CHAPTER 12 - PUBLIC ADMINISTRATION
An area that needs to be added:
We suggest the following addition to s 171 (1) which deals with basic values and principles
governing public administration.
'Services must be provided efficiently and within a reasonable period of time.'

(We suggest that it be inserted after s 171 (1) (d) which provides that 'services must be
provided impartially, fairly, equitably and without bias'.)
CHAPTER 14 - FINANCE
An area of agreement that is of great importance to us:
We support s 199(2) of the draft which provides that the South African Reserve Bank must
perform its functions independently and without fear, favour or prejudice. We think that this
is so important that it should be put on its own in a free-standing clause.
We suggest the following formulation;
'199(2)

The South African Reserve Bank, in the pursuit of its primary object, must
perform its functions independently and without fear, favour or prejudice.

199(3)

The South African Reserve Bank must, in the pursuit of its primary object,
perform its functions subject to national legislation.

199(4)

There must be regular consultation between the Bank and the Cabinet member
responsible for national and financial matters.'
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Attached please find the submissions made on behalf of the NGO sector of the National
Network on Violence Against Women to Theme Committee 4 on violence against women.

SUBMISSION BY NATIONAL NETWORK ON VIOLENCE AGAINST
WOMEN TO
THEME COMMITTEE FOUR: VIOLENCE AGAINST WOMEN
Although these submissions are divided into two parts, relating to clauses 11 (Freedom and
security of the person) and clause 15 (Freedom of Expression), they ought to be read together
in so far as they both reflect a concern with the effects of gender based violence on the
attainment of gender equality.
1.

SECTION ll: FREEDOM AND SECURITY OF THE PERSON
Clause 11 'Freedom and security of the person' in the working draft of the new
Constitution of the Republic of South Africa, subsection 2, reads:
'Everyone has the right to security of the person [bodily and psychological integrity]
including the right
(a) to be free from all forms of violence
[(b) to be secure in, and control their own body]
Whilst this clause immeasurably improves upon the Interim Constitution in its specific
inclusion of the right to be free from all forms of violence, it is submitted that this
clause does not adequately address a number of concerns of certain disempowered
groups in society which are more susceptible to violence than other groups.
As it stands, the clause does not acknowledge the fact that women and children are
overwhelmingly the victims of crimes of violence especially rape, sexual abuse and
domestic violence; neither does it impose an affirmative duty on the state to protect
women and children from abuse. The clause is thus muted on linking gender-based
violence to gender inequality.

2.

THE SOCIAL CONTEXT OF THE PREVALENCE OF VIOLENCE AGAINST
WOMEN IN SOUTH AFRICA
2.1

Violence against women in South Africa has reached epidemic proportions and
has been described by Vogelman and Eagle as endemic to South African
society'.
See:

Lloyd Vogelman & Gillian Eagle, 'Overcoming endemic violence
against women', (1991) Social Justice Vol 18, No's 1-2 at page 209.

2.2
Whilst official statistics exist documenting the incidence of gender
violence, it is submitted that these figures substantially underrepresent the
prevalence of violence against women. Based on the experience of counselling
survivors of gender violence by organizations within the National Network on
Violence Against Women, it is apparent that many women do not report their
victimization.
2.3.

Lisa Vetten of People Opposing Women Abuse compiled statistics for the
purposes of Rape hearings, held on 9 December in Johannesburg 1994. On the
basis of figures supplied by the South African Police she estimated that there
had been a 40% increase in the figures for reported rape during the five-year
period between 1988-1993. The figures rose from 19 308 to 27 056.
See:

2.4.

Lisa Vetten 'Document compiled for Rape Hearings', 9 December
1994, and 'Violence Against Young Women in South Africa', Draft
Research Report Young Women's Network, National Conference
1995.

Steve Mokwena has documented the phenomenon of 'jackrolling' that began in
Diepkloof in Soweto. This practice refers to a type of gender violence in which
young women are forcefully abducted and raped.
See:

S Mokwena, 'The Era of Jackrollers: Contextualizing the Rise of
Youth Gangs in Soweto', Seminar Paper No. 7, 1991, presented at
the Project for the Study of Violence.

Jackrolling is only one form of gang rape. Organizations within the Network
have witnessed an increase in gang rape, generally over the last five years.
2.5.

No official statistics exist in relation to the incidence of domestic violence.
This is due to the fact that domestic violence cases are not specifically reported
as such, but merely as common or sexual assault, or assault with intent to do
grievous bodily harm. All figures thus represent an estimate by organizations
attempting to document this phenomenon. The rough estimation is that 60% of
all women are subject to some form of abuse within relationships. Moreover,
there seems to be no legitimate method by which to calculate forms of violence
other than physical, such as verbal, emotional and psychological abuse.

2.6.

Whilst it is not possible to speculate as to the reasons for the alarming
dimensions of the problem of gender violence, the NGO sector of the Network
recognizes that the problem of violence against women is a complex social
phenomenon, influenced by a number of social factors.

2.7.

Nonetheless, the NGO sector of the Network wishes the Constitutional
Assembly to acknowledge that gender violence in the form of rape, battery,
sexual harassment and sexual assault renders the ideal of gender equality
illusory for women:

' ... sexual violence against women should be recognized as something
more than an act of criminality: sexual violence is also an act of sex
discrimination which deprives women of their civil rights'.
See:

Brande Stellings, 'The Public Harm of Private Violence: Rape, Sex
Discrimination and Citizenship', 28 Harvard Civil Rights - Civil
Liberties Law Review (1993) 185 at 186.
Catharine MacKinnon, 'Reflections on Sex Equality Under Law',
1991 Yale Law Journal 1281.

Sociological research reveals that:
'..the threat of violence lowers the overall quality of womens lives by
limiting their range of choices'.
See:

2.8.

3.

Lloyd Vogelman, The Sexual Face of Violence, Ravan Press, 1990
at pages 28 -29.

The NGO sector of the Network submits that this reality of pervasive gender
violence undermines the possibility of achieving substantive gender equality in
South Africa.

THE COMMITMENT
CONSTITUTION
3.1.

TO

EQUALITY

IN

THE

SOUTH

AFRICAN

The NGO sector of the Network submits that the primacy of the right to
equality in the interpretation of the interim constitution in the light of South
Africa's history is supported by the text of the constitution itself:
Section 35(1) of the interim constitution reads:
'In interpreting the provisions of this Chapter, a court of law shall
promote the values which underlie an open and democratic society
based on freedom and equality and shall, where applicable, have
regard to public international law applicable to the protection of the
rights entrenched in this Chapter, and may have regard to comparable
case law' (our emphasis)
The final paragraph of the Constitution, entitled 'National Unity and
Reconciliation' provide the framework within which the constitutional values
are to be upheld and interpreted:
'This Constitution provides a historic bridge between the past of a
deeply divided society characterized by strife, conflict, untold suffering
and injustice, and a future founded on the recognition of human rights,
democracy and peaceful coexistence and development opportunities for
all South Africans, irrespective of colour, race, class, belief or sex.'

President Nelson Mandela acknowledged both the reality of gender inequality
and pledged his commitment to the attainment of gender equality in his State of
the Nation Address on 10 May 1994:
'It is vitally important that all structures of government, including the
President himself, should understand this fully: that freedom cannot
be achieved unless women have been emancipated from all forms
of oppression. All of us must take this on board that the objectives of
the RDP will not have been realised unless we see in visible and
practical terms that the condition of the women in our country has
radically changed for the better, and that they have been
empowered to intervene in all aspects of life as equals with any
other member of society'. (our emphasis)
3.2.

Gender-based violence prevents women from participating equally and fully in
the new order and is at odds with the spirit and purport of the constitutional
undertaking: namely that all people shall enjoy freedom and equality. The
Constitutional Assembly is urged to recognize that women cannot enjoy either
of these rights in the presence of violence and threats of violence.
Given the prominence and importance of gender equality in the Constitution,
coupled with the reality of gender violence, the NGO sector of the Network
urges the Constitutional Assembly to amend the clause 11(2) of the
Constitution to reflect that gender based violence is one of the greatest
obstacles to the achievement of gender equality.

4.

SUBMISSIONS
To this end, the NGO sector of the National Network on Violence Against Women
urges the drafters of the final constitution to amend the above clause in a number of
respects.
The following submissions are therefore made:
4.1.

That 11(2)(a) be amended to read as follows
'Everyone .... has the right to be protected from all forms of violence based on
sex, gender, race, ethnicity or religion'
(i)

Qualification of violence, based on gender, sex etc
See arguments set out in 2 and 3 above in support of wording that
specifically addresses violence directed against people because of their
status.

(ii)

'Protected from all forms of violence' as opposed to 'free from all
forms of violence'

In the original submission made to the Constitutional Assembly by
Joanne Fedler and Bronwyn Pithey on behalf of a working group on
violence against women, it was urged, based on the state's interest in
bringing an end to gender violence, that the language of this clause
ought to impose an affirmative duty on the state to protect people from
violence, hence the word 'protection' as opposed to 'free'.
Due to the affirmative duty on the state to protect all persons, but
particularly women from gender violence, it is submitted that omissions
(not only positive acts) on the part of the state to provide women with
safe streets and safe homes should be recognized as the basis of
constitutional action. Failure on the part of police to respond promptly
to incidents of domestic violence; failure by magistrates to issue
interdicts in terms of the Prevention of Family Violence Act 133 of
1993 and other such omissions ought to be constitutionally actionable.
The NGO sector of the Network renews and strengthens its call for the
language of section 11(2) to impose an affirmative duty rather than
enshrine a freedom. This would be in keeping with a recognition that
the right to be protected from violence is an equality right (positive)
rather than a liberty right (negative).

5.

4.2.

That the words in brackets 'bodily and psychological integrity' be explicitly
adopted to reflect that the effects of violence are both physical and psychic.

4.3.

Limitation on section 11: If the two-tiered limitations test as set out in
section 33 of the Interim Constitution is retained in the final constitution, our
proposal is that section 11 'Freedom and Security of the Person' ought to be
subject to the equivalent of section 33(1)(b) of the Interim Constitution - the
higher level of protection afforded by the limitations clause.

4.4.

It has not yet been determined whether or not the constitution will protect
relationships between individuals and thereby have 'horizontal application'. The
reality is that most gender violence occurs between individuals, by men against
women. For this reason, a failure to interpret the constitution as having
horizontal application, effectively denies women constitutional protection from
gender-based violence. When a woman is raped or beaten, her human rights
have been violated - both by the individual perpetrator and by the state for
failure to protect her sufficiently. A full discussion of the intricacies of the
application of the chapter on fundamental rights is beyond the scope of this
submission. However, it is urged by the supporters of this submission that
rights protection be extended horizontally to protect individuals from violence
that is gender or race based.

FREEDOM OF EXPRESSION
Clause 15(2)(c) in the working draft of the constitution which reads

Subsection (I) does not protect .... advocacy of hatred based on race, ethnicity, gender
or religion that constitutes incitement to discrimination.'
is bracketed.
5.1.

At a conference hosted by the Women's Health Project in December 1994 in
Johannesburg, which was broadly representative of women in South Africa, it
was agreed at a policy meeting on violence against women that pornography,
properly defined and specifically in its sexualization of abuse, is a form of
violence against women.

5.2.

It is submitted that certain types of pornography contribute to a climate within
which violence against women is normalized. It has been suggested by Lloyd
Vogelman, the Director of the Centre for the Study of Violence, in his book
The Sexual Face of Violence: Rapists on Rape, Ravan Press, 1990, that
pornography is one of a constellation of 'rape-promoting factors'(p 85).

5.3.

The relationship between pornographic images that sexualize abuse, cruelty and
torture of women and the reality of gender inequality has been recognized by
Judge Easterbrook in American Booksellers Association v Hudnut 771 F.2d
323 (7th Cir 1085), aff'd mem. 475 U.S. 1001 (1986) where he said at 329:
'Depictions of subordination tend to perpetuate subordination. The
subordinate status of women in turn leads to affront and lower pay at
work, insult and injury at home, battery and rape on the streets'.

5.4.

The public display of sexually suggestive objects or pictures in the workplace
has been understood to constitute a hostile work envirorunent for female
employees, and may in appropriate circumstances constitute sexual harassment.
See Carla Sutherland, 'Paying for Stolen Kisses?' in Putting Women on
the Agenda ed Susan Bazilli, Ravan Press, 1991 at page 194.
Brooms v Regal Tube Co., 881 F. 2d 412 (7th Cir. 1989).
Just as pornography in the workplace creates a hostile work environment for
female employees, so it creates a hostile social environment for women in
public as well as private life.

5.5.

It is submitted that certain types of pornographic material impact on the
cultural acceptance of the ideal of equality for women, making it more difficult
for women to claim equality and respect:
'Pornography also diminishes the reputation of women as a group,
deprives women of their credibility and social and self-worth, and
undermines women's access to protected rights',

Amicus Brief presented by Women's Legal Education and
Action Fund in Donald Victor Butler v Her Majesty the
Queen, Supreme Court of Canada, page 7.
5.6.

Susan Easton comments on the First Amendment jurisprudence of the United
States in the following way:
The pornographer's free speech means in reality the loss of speech for
others. The First Amendment and pornography have quite distinct aims.
The aim of the former is to promote freedom of expression, while the
latter silences women.
By perpetuating myths of consent and
acquiescence to abuse, it sustains the silence on violence against women in
a number of forms, including rape and domestic violence, incest, forced
prostitution and sexual harassment. Sexual offences are among the most
difficult to prosecute because they usually occur in private, and raise
particular problems of corroboration and scepticism regarding the
credibility of child and female witnesses. Consequently, it may be that the
most damaging effects of pornography lie in its impact on the credibility
of the victims of such offences'.

Susan M. Easton, The Problem of Pornography: Regulation and the right to
free speech, Routledge, 1994 at 107-8.

5.7.

For these reasons, it is strongly urged that the bracketed words in section
15(2)(c) are adopted in qualifying which types of speech are protected in a
society based on freedom and equality.

These submissions are made on behalf of the Non-Governmental Organizations of the
National Network on Violence Against Women.
Any queries in relation to these submissions should be addressed to Joanne Fedler
(011)716 5581 or Dr Swarup Rani Singh, fax (031) 306 0778 (NGO Chair of National
Committee of the National Network on Violence Against Women).
TO:

THE NATIONAL NETWORK TO END VIOLENCE AGAINST
WOMEN

FROM:

JOANNE FEDLER

The working draft of the Constitution incorporates the submission Bronwyn Pithey and
I made to Theme Committee 4 for a specific mention that everyone shall have the right
to be free from violence.
There are a number of reasons why the present wording of section 11 is inadequate,
and could be improved upon.

I have drafted this submission, and would very much like to submit it to the
Constitutional Assembly on behalf of the National Network, as this will give it far
more weight.
I would be most grateful if this matter could be discussed, and any amendments or
improvements suggested to me, via Margot Lochrenburg.
I will submit these proposals as soon as I have a mandate from the National Network.
The deadline for final submissions is 20 February.
By the way, how should I cite the Network? What is our official name?
Thanks
JOANNE FEDLER
PS. I was called to an urgent press conference on Tuesday 6 February in which various
organizations and lobby groups sent out a press statement to request that the deadline
for public submissions be respected by the Chairperson of the Constitutional Assembly,
and in the absence of being able to get a mandate from the network (and with a great
deal of insecurity on my part), I endorsed this statement on behalf of the network. I
am enclosing a copy of the press release, which you will see, is fairly uncontroversial.
I would be grateful if someone could get back to me to inform me as to the structures
of accountability within the network. Who can speak on behalf of the network? To
whom are we individually accountable? What do we do when we are asked to
comment on the Network's position on various issues?

THE SOUTH AFRICAN FOUNDATION FOR EDUCATION AND
TRAINING (SAFET)
15 FEBRUARY 1996
Comment by the South African Foundation for Education and Training (SAFET) on the
Working Draft of the New Constitution
Introduction
1 The South African Foundation for Education and Training (SAFET) (die Suid Afrikaanse
Stigting vir Onderwys en Opleiding (SASOO)) is grateful for the invitation by the Constitutional
Assembly to offer some comments and views on the Working Draft of the New Constitution (and
especially the Bill of Rights contained in chapter 2).
2 The mission of SAFET is the promotion of Christian Afrikaans mother-tongue education and
training and therefore our comment is mainly aimed at clauses in the draft which directly deal with,
or may influence, the education rights and legitimate expectations of minority language groups in
South Africa.
3 SAFET also places on record that it accepts the principle that South Africa is one democratic
state based on a common commitment to protect and further all those human rights and freedoms
that are internationally recognised (including, of course, language, cultural and -educational rights).
Clause 1: Equality at the expense of freedom implies oppression
4 A reading of the Working Draft of the New Constitution ("the draft") compels the conclusion that
equality is now regarded as of more constitutional importance than freedom. While the (interim)
Constitution of the Republic of South Africa Act 200 of 1993 ("the interim Constitution") still
reflects an attempt to achieve a healthy balance between the concepts of freedom and equality, the
draft apparently regards equality as the most important constitutional aim of the Republic of South
Africa. For example, in clause 1 equality is mentioned before the protection of human dignity and
the advancement of fundamental human rights and freedoms.
5 This shift of emphasis constitutes a serious threat to the rights and legitimate freedoms of
minority groups in South Africa (including Afrikaans school pupils and their parents). While all
reasonable people accept that formal equality before the law is the hallmark of a truly free and
democratic state, other forms of equality must be handled carefully so that the rights of minorities
are not infringed by oppression practiced in the name of equality. An obsession with substantive
equality will result in the unreasonable negation of the natural and internationally accepted
differences between languages, cultures and religions and will inevitably lead to strife, suffering and

injustice which will make peaceful co-existence in South Africa impossible. Such a situation will
also cause an unprofitable disruption in the educational system in general.
6 We suggest that clause 1 of the New Constitution should rather provide as follows:
"The Republic of South Africa is one sovereign democratic state founded on a
commitment to achieve freedom and equality, to advance and protect human rights
and freedoms and to protect human dignity."
Clause 6 (4): Afrikaans under threat
7 Clause 6(4) of the draft provides that the government may use particular official languages for the
purposes of government, taking into account usage, practicality and expense. In our submission
this provision may be abused to discontinue Afrikaans as an official language in that part of the civil
service which deals with the administration of the education system. We therefore register our
strong objection to clause 6(4) and insist on/demand a retention of the sensible and reconciliatory
approach to official languages reflected in the interim Constitution.
Clause 8: Tyrannical and unhealthy provisions regarding non-discrimination and perpetual
"affirmative action"
8 As formulated, the various provisions of clause 8 may render it impossible to conduct reasonable
and bona fide admission tests in order to determine whether a pupil may obtain benefit from
attending a particular school.
9 SAFET also rejects the oppressive provisions of clause 8(3) which inter alia stipulates that no
(private) person may directly or indirectly discriminate against anyone on the basis of a number of
grounds. This clause constitutes an affront to individual liberty and freedom of choice and
unnecessary for the just regulation of a peaceful society. While not being against civil rights
legislation when this is necessary to protect people in certain circumstances, SAFET is of the
opinion that clause 8(3) places an unwarranted limitation on the right to freedom of association (see
clause 17).
10 SAFET also registers it dissent regarding the wide recognition afforded homosexuals, lesbians
etc in terms of clause 8(3). In the sphere of education it will only lead to unnecessary conflict if,
for example, parents are compelled to accept homosexuals as teachers of their children or the
propagation of a homosexual lifestyle as normal. The best way to protect homosexuals etc - in as
far as they are really in need of "protection" - is to adopt specific legislation dealing with their civil
rights.
11 Section 8 (in both its options) adopts the principle of "affirmative action" - which may of course
also be applied in the education system. Our submission is that these provisions are too wide and

contain too few objective criteria for ensuring that It affirmative action" is only used as a bona fide
remedy in the case of a proven wrong. For example, in article 1 of the International Convention on
the Elimination of All Forms of Racial Discrimination (1965) it is stipulated that
“ special measures" should not be continued after the objectives for which they were taken
have been achieved."
Our draft contains no such express guarantee and South Africans are thus faced with the possibility
of perpetual "affirmative action" - something which cannot be tolerated or afforded in a country
where equal opportunities and majority rule exist.
INSERT AT THE END OF PARAGRAPH 4
Although Constitutional Principle I (see Schedule 4) provides for the commitment to
achieving equality between men and women and people of all races, this principle clearly
does not supercede all the other constitutional principles; it cannot be absolutized in the new
Constitution and it certainly cannot become the leitmotif of the new Constitution.
The latter proposition is also supported by the very next Constitutional Principle (11) and
which in fact entrenches the right of everyone to enjoy ("...everyone shall enjoy...") "...all
universally accepted fundamental rights, freedoms and civil liberties, which shall be
provided for and protected by entrenched and justiciable provisions in the Constitution...".
(see, inter alia, paragraph 17(a) below)
INSERT AT THE END OF PARAGRAPH 5
In the preamble to the International Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious and Linguistic Minorities (1992) political and social stability figures as one of
the considerations:
"Considering that the promotion and protection of the rights of persons belonging to
national or ethnic, religious and linguistic minorities contribute to the political and social
stability of States in which they live......”
Strong arguments are put forward against claims regarding group rights as such, but this issue is
also persuasively dealt with by this Declaration in Article 3:
"1. Persons belonging to minorities may exercise their rights, including those set forth in the
present Declaration, individually as well as in community with other members of their
group, without any discrimination."

Not to provide for these individuals and groups could then arguably be "unfair discrimination", both
in terms of the proposed Bill of Rights as well as the universally accepted fundamental rights.
INSERT AT THE END OF PARAGRAPH 14
This approach to the idea (the right to freedom of religion) of freedom of religion illustrates that
fundamental rights to freedom of association and freedom of religion are inherently contradictory to
the prohibition of discrimination which is one of the primary stipulations in every human rights
charter - also this proposed Bill of Rights. It would also not be out of place to provide that
religious education will receive state support on an equal basis.
INSERT AT THE END OF PARAGRAPH 15
One could go even a step further on the basis of the Declaration on the Rights of Minorities (see
paragraph 5 above), and argue that the Government is obliged to do more than merely allow groups
to have and maintain their own schools. Article 2 of this Declaration provides that“1.

States shall protect the existence and the national or ethnic, cultural, religious and linguistic
identity of minorities within their respective territories and shall encourage conditions for
the promotion of that identity.

2.

States shall adopt appropriate legislative and other measures to achieve those ends."

The drafters of the new Constitution are aware of the character, nature and ethos of schools in the
country, and any attempt to ignore these universally accepted fundamental rights would be
unacceptable, and any attempt to draft the Constitution in such a way to circumvent these
universally accepted principles would by itself be unconstitutional.
INSERT AT THE END OF PARAGRAPH 17 (a):
Article 4 of the International Declaration on the Rights of persons belonging to minorities places a
positive duty on states in this regard:
“3.

States should take appropriate measures so that, wherever possible, persons belonging to
minorities may have adequate opportunities to learn their mother tongue or to have
instructions in their mother tongue."

It has become the vogue in the RSA to argue against the recognition, for these purposes, of
national or ethnic, cultural, religious and linguistic minorities. Such approach flies in the face of
these universal declarations.
Clause 14: Freedom of Religion

12 While recognising religious freedom, clause 14(2) provides for certain absolute restrictions
regarding religious observances at state and state-aided institutions which no doubt includes all
public schools. In this situation religious freedom is subjected to inter alia (a) compliance with
rules made by a body or person vaguely referred to as "an appropriate" authority, (b) the principle
that the observances must be conducted on an "equitable basis" and (c) that attendance at them
must be free and voluntary. In our opinion these requirements are unnecessary and constitute an
unacceptable restriction on religious freedom. Moreover, they may also prove to be unworkable in
practice. For example, the requirement that attendance must be free and voluntary is unnecessary
in view of the general right to freedom of religion, belief etc. It is generally unwise to attempt to
regulate religious observances through "rules" made by some "appropriate authority". If specific
regulation is really deemed necessary, parliament should adopt legislation which may be tested
against the general right to freedom of religion.
Clause 24: Property
13 Clause 24 dealing with property is of relevance to schools which own movable and immovable
property. It is with surprise that SAFET takes note of the first option that no property clause be
inserted in the new constitution. Such an omission will cause the constitution to be objectionable in
terms of Constitutional Principle 11 which provides that
"[e]veryone shall enjoy all universally accepted fundamental rights, freedoms and civil
liberties which shall be provided for..."
(See eg on the fundamental right regarding property Article 17 of the Universal Declaration of
Human Rights (1948); Article 2 of the First Protocol to the European Convention on Human
Rights (1950); Article 14 of the Banjul Charter on Human and People's Rights (1981) of the
Organization of African Unity.)
Clause 28: Education
14 SAFET welcomes provisions regarding the inherent right to education in clause 28. We
specifically support clause 28(1)(a) and (b) dealing with the rights to basic education and further
education. In general it should be remembered that the right to education in a democratic country
implies a duty on the state to make adequate provision for the educational needs of all its people
taking into account linguistic diversity. The state's duty in this regard is not a license to compel
everyone to accept its ideological views on education or pay the penalty of having to personally
finance the education of their children - in addition to that of other children through the payment of
taxes.
15 Clause 28(1)(c) provides that everyone has the right to choose "instruction" (and not
"education") in any language where instruction in that language can be reasonably provided at state

or state-aided institutions. We wish to point out that on its own this provision is insufficient to
provide for education in one's own language of choice in a multi-language country like South
Africa. This paragraph is formulated in such a manner that the emphasis does not, for example, fall
on the number of children who desire "instruction" in a particular language, but on the capacity of
an institution to reasonably provide such instruction. Our most important objection to this
provision is that, for example, it may be used to force Afrikaans schools to also provide instruction
in English and thus change the character of the school in question (see the principles developed in
the well-known Canadian case of Mahe v Alberta). Except in certain circumstances and localities
where multi-lingual schools may be the only viable option, such a development will in general be
contrary to the internationally accepted right of national minority groups to have and maintain their
own schools.
16
Clause 28(2) contains provisions regarding private schools. It is not clear whether the draft
aims at removing all state-aid to such schools (consider the words "at their own expense"). It also
appears that the stipulation that there should be no discrimination on the basis of race is superfluous
in view of the wide-ranging prohibition on discrimination in clause 8. In our view private schools
are not the final answer to the challenges posed by the linguistic diversity of South Africa.
17 Clause 28(3) contains Option 2 which deals with a right to educational institutions based on a
common culture, language or religion and which will apparently be funded by the state. In view of
our mission, SAFET obviously strongly supports Option 2. But we even want to go further and
absolutely insist/demand that this right be included in the final constitution as it is vital for the
peaceful development of education in our country. In fact, Option 2 provides the only way of
ensuring real justice and peace in the sphere of education in a multi-language and multi-cultural
country. As authority for our support of this option - in addition to common-sense - we refer to
the following provisions in the field of (international) human rights:
(a)

Article 27 of the International Covenant on Civil and Political Rights (1966):
"in those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practice their own religion, or to use their
own language."

See also article 13 of this Covenant: "Liberty" of parents to choose for their children schools other
than those established by the public authorities. We reject as unhelpful and inaccurate the opinion
of the Theme Committee on Fundamental Rights on this provision. The liberty of establishing
private schools does not preclude the existence of public schools aimed at specific linguistic
groups. The "liberty" of parents in a country like South Africa cannot imply that parents
themselves have to pay for their children's fundamental right to receive education in a (private)
school specifically catering for their language and cultural needs. As long as minority groups are

required to pay taxes used for education, they are also entitled to state-funded educational facilities
suited to their reasonable expectations.
(b)

Article 30 of the Indian Constitution:
"Rights of Minorities to establish and maintain educational institutions. (1) All minorities,
whether based on religion or language, shall have the right to establish and administer
educational institutions of their choice. (1-A) In making any law providing for the
compulsory acquisition of any property of an educational institution established and
administered by a minority referred to in clause (1), the State shall ensure that the amount
fixed or determined under such law for the acquisition of such property is such as would not
restrict or abrogate the right guaranteed under that clause. (2) The State shall not, in
granting aid to educational institutions, discriminate against any educational institution on
the ground that it is under the management of a minority, whether based on religion or
language."

(c)

Article 2 of the Convention against Discrimination in Education:
"When permitted in a State, the following shall not be deemed to constitute discrimination,
within the meaning of article 1 of the Covenant on: ... (b) The establishment or
maintenance, for religious or linguistic reasons of separate educational systems or
institutions offering an education which in keeping with the pupil's parents or legal
guardians, if participation in such systems or attendance at such institutions is optional and
the education provides conforms to such standards as may be laid down or approved by the
competent authorities, in particular for education of the same level."

(d)

Article 5(c) of the Convention against Discrimination on Education:
"It is essential to recognise the right of members of national minorities to carry on their own
educational activities, including the maintenance of schools and, depending on the
educational policy of each State, the use or the teaching of their own language, provided
however: (i) That this right is not exercised in a manner which prevents the members of
these minorities from understanding the culture and language of the community as a whole
and from participating in its activities, or which prejudices national sovereignty; (ii) That the
standard of education is not lower than the general standard laid down or approved by the
competent authorities; and (iii) That the attendance at such schools is optional."

18 SAFET submits that the following provision be included in the new constitution:
"28(3)(a) Everyone has the right to educational institutions based on a common
culture, language or religion provided that there is no discrimination on the basis of
race.

(b) The State at the different levels of government shall provide funds and other aid
to such institutions on an equitable basis and not in any other manner discriminate
against an educational institution or its staff on the ground that it has been
established on the basis of a common language, culture or religion.
Clause 30: Language and culture
19 It is interesting to note the tentative nature of the provision dealing with language and culture.
Clause 30 seeks to qualify these rights by adding that no-one exercising these rights may violate the
rights of others. Other fundamental rights are not expressly qualified in this nature. From a
jurisprudential point of view it should be noted that it is conceptually impossible to exercise one's
rights in a manner which infringes the rights of another - in such a situation one automatically acts
unlawfully. All rights in the bill of rights have to be balanced against one another and it is strange
that the right to culture is selected for specific qualification in this manner. In our view, this casts
unnecessary doubt on the importance of rights to language and culture and may be indicative of a
desire to suppress such differences - which will inevitably promote strife and conflict.
20 We also submit that if the diversity of language and culture is not sufficiently acknowledged and
protected (and this includes the field of education), the new constitution may fall foul of
Constitutional Principle XI.
Clause 39: Interpretation
21 It is suggested that our new constitution should follow the example of the Canadian
Constitution (article 27) and also insert the following:
"The Bill of Rights shall be interpreted in a manner consistent with the preservation and
enhancement of the multi-cultural nature of South Africa."
Omission of rights regarding family and marriage
22 It is a well-known fact that a normal family is the most important unit in society. The protection
of the family will also have an indirect influence on education in general. It is therefore not strange
that the family enjoys specific recognition in countless human rights instruments all over the world
(see eg article 12 of the Universal Declaration of Human Rights; article 10 of the International
Covenant on Economic, Social and Cultural Rights; article 12 of the European Convention on
Human Rights; article 27 of the Banjul Charter on Human and People's Rights (OAU); article 6(1)
of the Basic Law of Germany etc). What is strange, is that our Constitutional Assembly apparently
does not deem this matter as of constitutional importance. SAFET insists/demands that a proper
provision dealing with the issue of marriage and family be formulated and included in the final bill
of rights.

Clause 53: Constitutional amendments
23 SAFET is of the opinion that the fundamental rights guaranteed in a constitution are not
sufficiently protected against the proven dangers posed to them by a parliamentary system if they
can be changed by a majority of merely two thirds. We submit that the most important rights must
be better entrenched by requiring at least a majority of 75% in both houses of parliament for any
change. Otherwise, the sovereignty of the law is not clearly established and parliament enjoys too
much power.
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8/2/96
RE: PROPERTY RIGHTS OPTION 3
I have read the 3 options we have to consider to be included in the Bill of Rights or Constitution.
It is quite clear to me that any person who has acquired property of his/her own and has sacrified
many many years of his life through labour & savings to pay of same, has done to have something
to call his own. For himself & his hiers. If this is no longer the case we cannot expect real
development & investment to be made by anyone as well as capital from overseas!! if a clause in
the Bill of Rights, does not give a citizen sufficient assurance that nobody can just think of a reason
why his property has to layed hands on, by the State, then I am afraid we will be going backwards
& this we must prevent. Let us make the people feel secure, we all want to improve our future.
NB!! I would like to have Option 3 to be included in the Permanent Constitution in the
interest of all concerned.
Thank you,
and may God guide you in all your ways.
J E VAN SCHALKWYK

NATIONAL CHILDREN’S RIGHTS COMMITTEE
19 FEBRUARY 1996
MORE PROTECTION FOR CHILDREN IS STILL NEEDED IN THE
WORKING DRAFT OF THE NEW CONSTITUTION
The NCRC is calling for greater protection for the rights of the child in the Working Draft of
the New Constitution. While some changes have been made to improve protection for
children's rights in the interim Constitution, major gaps still exist. For example, fundamental
rights such as the right to automatic legal representation for children in all court proceedings
are not provided for in the working draft.
South Africa cannot afford to accept a constitution which deprives children of their basic
human rights as expressed in the Convention on the Rights of the Child, South Africa ratified
the Convention on 16 June 1995, accepting the obligation to make sure that children's rights
are protected in the highest law of the land, the constitution. In this submission,
recommendations are made to fill the gaps in protection for children and to ensure that the
final draft of the new constitution will be in line with the Convention on the Rights of the
Child.
In recognition of the fact that every section of the Bill of Rights applies to children as well as
to adults, the recommendations do not focus exclusively on section 27 alone referring to
children.
RECOMMENDATIONS
EQUALITY: SECTION 7
RECOMMENDATION:
Add "economic status" to the list of prohibited grounds of
discrimination
In our first submission to the Constitutional Assembly, the NCRC called for equal protection
for children regardless of economic status. We requested that the language "economic status"
be added so that all children would receive equal protection before the law, regardless of the
poverty into which they may have been born.
The Convention on the Rights of the Child as well as other widely recognized human rights
treaties prohibit discrimination against a person on the basis of “property", meaning the
financial status of the person. 1
Given the loaded connotation of property in this country, we propose that the term "economic
status" is more appropriate to convey the principle that no person, and more especially no

child, should go without his/her basic human rights because of how much or how little his/her
family may earn. It is critical for the development of this country that all children have an
equal chance to develop through equal access to health care, education, adequate nutrition and
other fundamental rights. By placing a prohibition on discrimination on the basis of economic
status, we will ensure that all children have the chance to survive and develop to their fullest
potential,
FREEDOM AND SECURITY OF THE PERSON: SECTION 11
RECOMMENDATION:
Add language specifically prohibiting corporal punishment
The NCRC supports the Convention on the Rights of the Child which condemns all forms of
corporal punishment against children. We recommend that specific language be added to
ensure that corporal punishment is considered as a violation of the bodily integrity and dignity
of the child. This is necessary in light of the prevailing public opinion that corporal
punishment against children is an acceptable form of "discipline".
Thus we would add to section 11 (3) (b) the following: "No one may be treated or punished in
a cruel, inhuman or degrading way, including corporal punishment."
________________________
1

SEE Article 2(1) of the Convention on the Rights of the Child, Article 2 of the
Universal Declaration of Human Rights, Article 2 of the International Covenant on Civil and
Political Rights.
________________________
This language places the State in the position of taking the lead by ending the use of corporal
punishment against children in public institutions. Such a leadership position would facilitate
the promotion of more healthy forms of child rearing within the family and the community.
CHILDREN’S RIGHTS: SECTION 27
RECOMMENDATIONS: Highlighted below
27(1)(B):

CHANGE LANGUAGE "when removed from a family environment" to
"when lacking a family environment"

We advocate changing the above language so that the sub-section would read: Every child has
the right to family care, or appropriate alternative care “when lacking a family environment."
Such language would indicate a pro-active duty on the part of the government to find
alternative family care for all children in need, for example, children on the streets. The
current language seems to be more re-active, and would cover only those children who are
already removed from their families through State intervention.

The proposed language "when lacking a family environment" is more in line with the
Convention on the Rights of the Child which places a pro-active duty of the State to provide
special assistance and protection for any child without a family for whatever reason. 2
__________________________
2

SEE Article 20(1).
__________________________
27(1)(C):

ADD LANGUAGE: "Every child has the right to safety, early learning
opportunities, social security"

While we are pleased to see that the working draft has retained in this clause fundamental
rights for children such as the right to basic nutrition, shelter, health care and social services,
we would recommend adding language which would complete the package for children. Thus
we like to see this sub-section rewritten as follows:
Every child has the right to basic nutrition, shelter, safety, early learning opportunities, basic
health care services and social services and social security.
Safety is an important concept to be added as it would place the onus on the State and society
to promote a safe environment for children, ie free from the effects of political violence and
environmental hazards.
Early learning opportunities is an essential addition to this section as it covers the neglected
field of child development from birth to six years which would fall outside the current
language. Early learning opportunities encompass the child's right to education and play,
together with basic nutrition, shelter, safety, health care and social services. 3 The State has a
duty to provide training, services and facilities for early childhood development. As stated by
UNICEF in 1990: "Good health, nutrition and creative stimulation during childhood are key
determinants of school progress, social responsiveness and economic productivity".
Research in South Africa and elsewhere has shown that children who have the benefit of early
learning opportunities do better at school, are less likely candidates for delinquency, school
drop out and teenage pregnancy. The costs benefit to the society should not be overlooked as
investing in the early years is an investment in the future. 4
Finally, the guarantee of social security for children, is particularly crucial to ensure their full
survival and development. It is so important that it should be included in section 27, in
addition to section 26. It should be noted that the concept of social services does not
automatically include material or financial provision for destitute families.
_________________________

3

There are 5,8 million South African children under the age of six years. 5,224,000
children in the age category 0-4 years, 956,000 5 year olds and 3,767,000 6-9 year
olds. (Lategan, 1994). Children in the age group birth to six years have
historically born the brunt of the past discriminatory system as evidenced by
high infant mortality rates and the high school drop out by Standard 3.

4

SEE: Submission from the Early learning Resource Unit (ELRU), tel: 021- 696-4804.
________________________

The Convention on the Rights of the Child is quite clear on this matter and expressly states in
Article 18 that although both parents have the common primary responsibility for the
upbringing and development of the child and to secure within their abilities and financial
capacities the conditions of living necessary for the child's development, a child may need
social security from the State when the parents of that child are unable to fulfil his/her basic
needs. 5
ADD TO 27(1):

"Every child has the right to free and compulsory primary and
secondary education"

Arguably the most important right that a State must guarantee for its citizens is the right to
free and compulsory primary and secondary education. The Convention on the Rights of the
Child regards this right to education as the pillar upon which the child's right to survival,
participation, development and protection is based.
Because this right is of such an absolutely critical nature, we recommend that it be expressly
stated in section 27 protecting children to read: "Every child has the right to free and
compulsory primary and secondary education." Given the inequitable history of education in
this country, it is essential to make such a guarantee clear and irreversible in the future.
ADD TO 27(1):

"Every child has the right to special care if disabled, to maximize
his or her full potential and reintegration into society"

The Convention on the Rights of the Child expressly provides for the rights of children with
disabilities to “enjoy a full and decent life in conditions which ensure dignity, promote selfreliance, and facilitate the child's active participation in the community.” 6 As no other
section of the working draft deal fully with protection for the rights of persons with
disabilities, we feel it is important to protect the rights of children with disabilities by including
this language.
_________________________
5

SEE Articles 26 and 27.

6

SEE Article 23.
_________________________
ADD TO 27(1):

"Every child has the right to be provided with automatic legal
representation by the State in all civil and criminal matters
affecting the child."

Children without legal representation are particularly vulnerable in the courts and judicial
system. They are detained unnecessarily in prisons, police cells or secure care facilities as no
one is defending their interests. They are more likely to be convicted, to serve longer prison
sentences and to suffer from sexual exploitation and other damaging conditions while in
detention. 7
Children in civil proceedings are also in need of legal representation to protect their interests in
issues of custody, guardianship and foster care. 8
The interim Constitution makes reference to the right to legal representation at the expense of
the State for detained and accused persons in cases where substantial injustice would
otherwise occur. 9 This conditional right, most likely drafted in fear of financial implications,
should be set aside in favour of an automatic right to legal representation at the expense of the
State in all cases involving children. The right of children to legal representation has been
accepted worldwide. 10
_________________________
7

SEE The Legal Rights of Children in South Africa, Eds. Pollecutt, Motshekga,
Gardner, National Institute for Public Interest Law and Research 1995.

8

SEE Re Children's Aid Society of Winnipeg and A.M. and L.C. 7 C.R.R. 246 (1983);
(a Canadian appeals court holding that a 13-year-old child had a right to be present and
to have an attorney in a wardship proceeding. The court reasoned that counsel was
necessary because the child's liberty and security would be affected by a permanent
custody order, and because the child's right to be heard would be ineffective without
counsel.)

9

Section 25 (1) (c).

10

SEE The Beijing Rules, Article 7(1) and 15, the Convention on the Rights of the
Child, Article 40 (2)(b); and See also In re Gault, (387 U.S. 1 (1967), (the United
States Supreme Court holding that a child in a delinquency proceeding has a right to
counsel and that, if unable to afford counsel, the child has a right to have counsel
appointed and paid for by the State.) The right to appointed counsel also extends to
children in conflict with the law in Canada and Canadian courts have been vigilant in

protecting a child's right to counsel in criminal proceedings. See ET. v. The Queen (19
C.R.R. (2d) 156 (1993). See also Regina v. H. 19 C.R.R. 68 (1985); (holding that
"[t]he right to counsel is not something that a minor is in position to waive.").
__________________________
ADD TO 27(1)

"The child has the right to express his or her views in all matters
affecting the child, with such views being given due weight in
accordance with the age and maturity of the child."

The Convention on the Rights states that children must be given the right to participate in
matters and decisions which affect the child. The Convention provides that the child's views
be considered and be given due weight in accordance with the age and maturity of the child.
The Convention on the Rights of the Child regards the child's right to participate as crucial. 11
While adults universally have been given a voice in the decisions that affect them, this right has
not always been extended to children. Cautionary rules for child witnesses and the failure to
provide a child friendly courtroom environment for all child victims testifying in court are just
two examples of how the child does not have the full opportunity to be heard in South Africa.
Another example is the lack of opportunity to express preferences in cases of divorce and
separation where custody is at issue, in accordance with the child's age and maturity. Often
children are placed by courts with a parent or guardian without consultation, causing the
children to be unhappy and harming their development.
Such disparate and unfair treatment must be rectified in a democratic South Africa and the
child's right to be heard must be delineated in the final constitution.
_________________________
SEE Article 12.
_________________________
27(1)(F):

ADD ANEW SECTION:

(i)

"Every child has the right when charged with a criminal offence to be
dealt with by an appropriate judicial system which takes account of his or
her age and which allows for diversion of the child away from judicial
proceedings where there is desirable and appropriate."

(ii)

retain the present language of 27(f)

In keeping with the Convention on the Rights of the Child, the Beijing Rules (UN Standard
Minimum Rules for the Administration of Juvenile Justice) and the UN Rules for the

Protection of Juveniles Deprived of Their Liberty, we advocate that children in conflict with
the law be diverted away from the formal criminal justice system whenever possible. This is
recognized throughout the world as necessary to avoid the stigmatization of children and to
promote accountability and rehabilitation for young persons in a more child friendly manner.
Community/family conferences, community service and victim compensation programmes are
just a few examples of how children can be held accountable for their actions while avoiding
criminal proceedings and the harsh effect they have on the development of the child.
The proposed language above provides for more child friendly courts to handle cases of
children and places the goal of reintegrating children in conflict with the law into society as the
primary aim. These additions are necessary to ensure that the constitution is in line with the
Convention.
27(3):

DELETE THE LANGUAGE: "in this section,"

The words "in this section" are unnecessary because the definition of a child as a person under
the age of 18 applies beyond the ambit of this section.
27(4):

ADD A NEW SECTION: "No child may be discriminated against because
of his or her nationality."

The Convention on the Rights of the Child requires States to provide for all children within
their borders, regardless of nationality. Thus it is essential that the constitution recognizes this
obligation so as to prevent situations where xenophobic reactions could cause children to be
denied fundamental rights necessary for their development and survival.
In consideration, however, of the limited resources available in South Africa, it might not be
appropriate to list national origin as a prohibited ground of discrimination in section 7 on
equality, As a result, we have recommended that this clause apply specifically to children and
should therefore be placed in section 27.
27(5)

ADD A NEW SECTION: "Every child must be protected from the effects
of armed conflict and no child may be used in armed conflict."

On the issue of children involved in the conduct of war, the Convention on the Rights of the
Child only prohibits the use of children under the age of 15 in war. This is considered by most
child rights advocates as a major flaw in the Convention.
To improve the status of children in South Africa, we recommend this extra protection in the
constitution.
EDUCATION: SECTION 28

RECOMMENDATION:

CHANGE THE LANGUAGE OF SECTION 28(1)(a) to:
"Everyone has the right to free and compulsory primary
and secondary education in a state or state aided
institution."

Arguably the most important right that a State must guarantee for its citizens is the right to
free and compulsory primary and secondary education. The Convention on the Rights of the
Child regards this right to education as the pillar upon which the child's right to survival,
participation, development and protection is based.
Because this right is of such an absolutely critical nature, we recommend that it be more
clearly expressed in section 28 to read: "Everyone has the right to free and compulsory
primary and secondary education in a state or state-aided institution." Given the inequitable
history of education in this country, it is essential to make such a guarantee clear and
irreversible in the future.
RECOMMENDATION:

CHANGE THE LANGUAGE OF 28(2)(B): "to early
childhood education, and to further education, which the
state must take reasonable and progressive legislative and
other measures to make generally available and accessible;"

Vast numbers of children in South Africa have been historically been denied access to
adequate care and education in the early years-birth to six years. It is at this critical
developmental stage that minds and bodies are formed. The provision of early childhood
education is an indication of society's commitment to the adequate growth and development of
its most vulnerable citizens.
ACADEMIC FREEDOM: SECTION 29
RECOMMENDATION:
Return this right to section 14, the second option.
Under the Convention on the Rights of the Child, all children have the right to access to
appropriate information and freedom of expression. Thus the constitution should be clear that
the right to academic freedom does not start in institutions of higher learning alone. In section
14, all persons, including children have the right to freedom of conscience, religion, thought,
belief and opinion.
STATES OF EMERGENCY: SECTION 36
RECOMMENDATION:
No part of section 27 may be suspended during states of
emergency.
Because children are particularly vulnerable members of society, it is not acceptable to argue
that any one of the rights specified in section 27 could be suspended during states of
emergency. Children need to be educated, fed and given proper medical attention regardless

at all times. Efforts must be made at all times to see that children are protected, to the best of
the State's ability.

CONCLUSION
SUMMARY OF SECTION 27 AS PROPOSED BY THE NCRC
Please note that the underlined text represents our recommendations for addition. We
advocate that the existing language should remain as is.
(1)

Every child shall have the right(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

(i)
(j)

to a name and nationality as from birth;
to family life, or appropriate alternative care when lacking a family
environment;
to basic nutrition, shelter, safety, early learning opportunities, basic health
services, and social services and social security;
to free and compulsory primary and secondary education;
to special care, if disabled, to maximize his or her full potential and
reintegration into society;
to express his or her views in all matters affecting him or her, with such views
being given due weight in accordance with the age and maturity of the child;
to be protected from all forms of neglect and abuse;
to be protected from exploitative labour practices, and not to be required or
permitted to perform work or provide services that are inappropriate for a
person of that child's age, or that place at risk the child's well-being, education,
physical or mental health or spiritual, moral, or social development;
to be provided with automatic legal representation by the State in all civil and
criminal matters affecting the child.
(i)
when charged with a criminal offence to be dealt with by an appropriate
judicial system which takes account of his or her age and which allows
for diversion of the child away from judicial proceedings where this is
desirable and appropriate
(ii)
not to be detained except as a measure of last resort, in which case, in
addition to the rights the child enjoys under sections 11 and 34, the
child may be detained only for the shortest possible period of time and
has the right to be(a)
kept separately from other detained persons over the age of 18
years; and
(b)
treated in a manner, and kept in conditions, that take account of
the child's age.

(2)
The child's best interests are of paramount importance in every matter concerning the
child.
(3)

No child may be discriminated against because of-his or her nationality.

(4)

Every child must be protected from the effects of armed conflict and no child may be
used in armed conflict.

(5)

A child/ shall mean a person under the age of 18 years.

RIGHT PARTY (RP)
THE NEW CONSTITUTION
A.

It is with Great concern that I have noticed that THE RIGHT TO SELF - DEFENCE
is not written into the new draft constitution. It is imperative that this right be included
in the new constitution.
I note with equal concern that criminals are afforded extensive rights yet law abiding
citizens do not have the means nor the right to defend themselves against violent
criminals. Articles 10,11 and 24 are meaningless if one cannot defend those rights and
have the means to defend those rights.
Article 2 of the European Convention on Human Rights states as follows:
1) Everyone’s right to life shall be protected by the law. No one shall be deprived of
his life intentionally save in the execution of a sentence of a court following his
conviction for a crime for which this penalty is provided by law.
2) Deprivation of life shall not be regarded as inflicted in contravention of this article
when it results from the use of force which is not more than absolutely necessary:
a. in defence of any person from unlawful violence.
b. in order to affect a lawful arrest or to prevent the escape of a person lawfully
detained.
c. in action lawfully taken for the purpose of quelling a riot or insurrection.
I therefore respectfully request that the above article be included in the new
constitution.

B.

The right to own a firearm should therefore also be included in the new constitution
because:
IF GUNS ARE OUTLAWED ONLY OUTLAWS WILL HAVE GUNS.

C.

Your favourable consideration for including the above in the new constitution is
therefore requested.

G L K SINCLAIR (leader)

SCHOENSTATT FAMILY GROUPS and THE INSTITUTE
FOR CHRISTIAN BUSINESS MANAGEMENT
19 FEBRUARY 1996.
COMMENT ON THE DRAFT CONSTITUTION
Chapter 1:

Founding Provisions - Clause 3(2)(b) - Citizenship

Comment relating to an area of omission:There must be greater emphasis on one's duties and responsibilities in the constitution, in
addition to the single phrase in this clause. One also has duties and responsibilities to one's
community and to one's country.
There appears to be no mention of accountability for one's actions.
Chapter 2: Bill of Rights - Clause 9 - Human Dignity
Comment relating to an area of omission:Since 90% of our country's population consists of believers in the Supreme Being, we feel that
the constitution should not merely mention human dignity as being "inherent", but that it
derives from being created in the image and likeness of God.
We suggest re-phrasing paragraph 9 to read:
"As a person created in the image and likeness of God, everyone has inherent dignity and the
right to have their dignity respected and protected."
Also, according to Pope John Paul II in his encyclical 'Laborem Exercens':
"Work... corresponds to man's dignity, ... expresses this dignity and increases it." (Paragraph
9).
Chapter 2: Bill of Rights - Clause 11 (2)(b) - Freedom and security of the person
Comment relating to an area of omission We strongly oppose any attempt to use this subclause as a means to make abortion a right.
The beginning of life (i.e. at the moment of conception) of the child should also be specifically
protected under the clause on the rights of children.

Chapter 2: Bill of Rights - Clause 21 - Economic Activity
Comment relating to an area of contention, also omission:We reject Option 1 totally.
For Option 2, our opinion is that economic activity, as stated in subsection (1), is too limited
in scope. It should be enhanced by using the word 'work' which covers all human activity, not
only economic activity for profit or gain. We also suggest that the words 'work and the work
ethic' be included in subsection (2).
We suggest that Option 2, subsection (1) be re-phrased to read:
"Everyone has the right to pursue a livelihood and engage in economic activity and other
work anywhere in the Republic."
We suggest that Option 2, subsection (2) be re-phrased to read:
"Subsection (1) does not preclude measures that are designed to promote the protection or the
improvement of the quality of life, economic growth, human development, social justice, basic
condition of employment, work and the work ethic, fair labour practices, or equal
opportunities for all, provided such measures are justifiable in an open and democratic society
based on freedom and equality."
The following quotations are again taken from Catholic social teaching as given in the
encyclical by Pope John Paul II, 'Laborem Exercens' (On Human Work):
"Through work man must earn his daily bread and contribute to the continual advance of
science and technology and, above all, to elevating unceasingly the cultural and moral level of
the society within which he lives in community with those who belong to the same family.
Work means any activity by man, whether manual or intellectual, whatever its nature or
circumstance." (introduction).
"Human work is a key, probably the essential key, to the whole social question." (Paragraph
3).
"Through work man...

also achieves fulfilment as a human being". (Paragraph 9).

"Work constitutes a foundation for the formation of family life, which is a natural right and
something that man is called to." (Paragraph 10).

Our opinion is that the VALUES (virtues) of work must also be brought in. These include
diligence, responsibility, reliability, dedication, discipline and co-responsibility. The following
quotation is taken from an article in the journal 'Praxis' (Volume 3, Issue No. 2 - June 1995).
The article is entitled "A Code of Ethics on International Business For Christians, Muslims and
Jews - An Interfaith Declaration":
"Four key concepts recur in the literature of the faiths and form the basis of any human
interaction. They are justice (fairness), mutual respect (love and consideration, stewardship
(trusteeship), and honesty (truthfulness)."
Regarding freedom, in his encyclical 'Centesimus Annus', Pope John Paul II said:
"Economic activity is indeed but one sector in a great variety of human activities and, like
every other sector, it includes the right to freedom, as well as the duty of making responsible
use of freedom”. (Paragraph 32).
True freedom includes responsibility, authority and discipline - otherwise chaos ensues and the
economy and society will collapse.
(38 SIGNATURES)

THE CHRISTIAN CITIZENSHIP COMMITTEE OF THE
BAPTIST UNION OF SA
SUBMISSION ON THE WORKING DRAFT OF THE SOUTH AFRICAN
CONSTITUTION.
PREAMBLE
It is important that the preamble should set a standard which can function as a benchmark in
the interpretation of the whole constitution.
Recommendation “In humble submission to Almighty God, we the people of South Africa
recognise that a free and just society can only be built on the firm foundation of moral law and
values. We therefore pledge ourselves to both respect and be guided by those moral values
which are derived from the faith and convictions of the majority of our citizens.”
( If the reference God is felt to be inappropriate, the preamble could begin with the words “
Recognising that a free and just society can only be built on the firm foundation of moral law
and values, we, the people of South Africa, pledge ourselves etc .....”
CHAPTER 2 BILL OF RIGHTS
Clause 8.3
Recommendation that the words “sexual orientation” be omitted from this clause. The rights
of homosexuals are adequately covered by those clauses protecting all people from unfair
discrimination. The inclusion of ”sexual orientation” in this clause will be prejudicial to those
groups who, on grounds of conscience, cannot include practising homosexual within their
societies (e.g. many religious organisations). They could well be subjected to harassment and
litigation of their moral convictions.
Clause 10 Life
Recommendation Option 2
Clause 11 Freedom and Security of the Person
Recommendation delete 2b
Clause 14 Freedom of Religion
Recommendation The right also to change one’s religion should be specifically mentioned.
Clause 15 Freedom of Expression
Recommendation that 2(c) be included, and that the following be added:
“2(d) pornographic material that undermines the dignity of women”
DR KEVIN ROY (Chairman of Citizenship Committee)

WORD OF FAITH CHRISTIAN CHURCH
13 February 1996
TEACHING OF RELIGION IN SCHOOLS
As Christians we have welcomed many of the changes that have taken place in our nation,
and we recognize the hand of God as many wrongs have been, and are being, dealt with.
However, with regards to the future education of our children we respectfully submit the
following:
1.

As Christians we do acknowledge that there is a diversity of beliefs in South Africa
and this needs consideration in any planning of education policies. However, as the
vast majority of people of South Africa are Christians, this fact must come to the fore.

2.

We do support the principle of religious freedom, but cannot support religious
equality.

3.

While we acknowledge that the prime responsibility for religious instruction is the
duty of the parents and the church, we believe the State also carries a responsibility to
make provisions for religious education.

4.

We believe the parent community of any particular school should be able to decide
the religious education for that particular school. Provision can be made for those in a
minority.

5.

We completely reject any form of a compulsory, neutral, multi-faith religious
education for out children.

6.

We request the Government to make provision for Christian orientated Colleges of
education; and also to include Christian Religious Education as an optional study in
the training of teachers in other institutions.

We thank God that He has placed you in the position that He has, and will continue to pray
for you that His will for your life, home and the future of our nation will be carried out to the
full.
PASTOR JOHN ADE

REISETHORPE MUSLIM SOCIETY
7 February 1996
Our Society administers a number of Mosques in the Pietermaritzburg Area.
We wish to draw your attention to :
BILL OF RIGHTS - PROPERTY CLAUSE : Option 2 (2) (a)
and
Option 3 (3) (a) and (b)
If the Property Clause is passed as part of the Constitution, then our Mosques will be subject
to demolition and expropriation “for a public purpose or in public interest”.
According to Islamic Law a Mosque is sacred. The mosque and the ground on which it
stands, can never to sold, demolished or expropriated.
We urgently request that the Mosque be exempted from the above clauses.
E I HAFFAJEE
(Secretary)

WORLD COUNCIL OF PROFESSIONAL PHOTOGRAPHERS
February 5, 1996
The World Council of Professional Photographer (WCPP) is the only global association
representing photographers and image makers. We represent professional national
associations from almost all the countries around the globe. Our mission is to act as a conduit
between individual national associations on the issues facing image producers around the
world.
One of our specific objectives is to protect and foster the intellectual rights of individual's
creating images and to use our influence in effecting legislation protecting these rights.
In this context the WCPP strongly supports the joint submission by the various professional
associations in South Africa, to recommend the protection of Intellectual Rights in the New
Constitution of South Africa. The South African Constitutional Assembly should take the
needed action to assure and confirm Intellectual Property Rights are included within its
Constitution. The very clause being suggested by your national associations, has been directly
or indirectly included in almost all the constitutions of the member countries of the WCPP.
We feel certain the Constitutional Assembly will act responsibly in respecting the international
covenant for Individual Intellectual Rights.
ABE ORLICK Cr. Photog. ASP
President

14 February 1996
RIGHT OF OWNERSHIP CLAUSE : NEW PERMANENT CONSTITUTION
With reference to the published enquiry on points of view regarding the right of ownership
clause I wish to record the following:
The right of ownership clause as contained in Option 3 (published in "Constitutional Talk") is
the only acceptable option. Options 1 and 2 are totally unacceptable.
South Africa will have peace and its economy will grow only when ownership is protected by
a clause in the permanent constitution.
HILTON IRWIN

14 February 1996
RIGHT OF OWNERSHIP CLAUSE IN THE CONSTITUTION
I, the undersigned, object most strongly to the ownership clause in the draft constitution.
It is my humble opinion that the South African Constitutional Registration system and
regulations on land ownership are among the best in the world. Now, however, it seems as if
the options in the new Constitution are to the disadvantage of us as land owners.
I agree that at times land required for the community should be expropriated, provided that
this is done fairly and would not affect my private right as owner.
Options 1 and 2 are totally unacceptable as they affect right of ownership as well as the
individuals right - which no civilised legal system in the world would do. As far as I am
concerned, the third option is closest to the acceptable norm.
I appeal most urgently to the writers of the Constitution to respect my basic individual right.
J N COETZEE
Sandveld Farmers' Association - CHAIRMAN

10 FEBRUARY 1996
It is my right to take decision on my constitutional rights.
I object to Sections 10, 11 and 24 of the draft Constitution. Comment below relates to an
omission in Section 10.
POSSESSION OF FIRE-ARMS
Section 10 should be more detained in order to leave room for lawful death penalties,
including any person defending himself against illegal violence, legal arrests and the prevention
from escaping of any person held in legal custody.
The constitution should be amended so as to acknowledge the right to fire-arm possession and
to limit the government's power to disarm citizens.
B J VAN VUUREN

9 February 1996
PROTECTION OF OWNERSHIP, THE USE OF FIRE-ARMS AND THE DEATH
PENALTY
(i)
I request that the clause on land ownership - the protection of right of ownership - be
included in the new constitution. Should property be expropriated, the owner should be
compensated in full.
Reason: Farming has become a science and would be a failure if not applied scientifically.
Without the required technical advice and contractors to do the work, the ill-considered
subdivision of land could cause a national disaster, totally suppressing the initiative to
cultivate, maintain and develop land.
(ii)

I request that the present fire-arms Acts be retained as they are.

Reason: A law-abiding citizen helping to maintain law and order, working to the advantage of
all citizens as well as the government and paying his tax in full, is the cornerstone of any
prosperous country. He would have obtained his fire-arm in a legal manner, he is an approved
owner, is using it to protect lives and property and the fire-arm is licensed.
On the other hand a person with an unlicensed fire-arm is using it to kill productive people, to
plunder properties and to destroy law and order.
For this reason the government should not discriminate against the first group, who should
have the right to possess fire-arms.
(iii)

I request that the death penalty be re-introduced in specific instances.

Reason: Armed robbers have no respect for the live of any person and deserve to pay the
highest price if they kill people in this manner; the same applies to the person who has
committed more than one murder. He will commit the same crime again when he is released,
would be rehabilitated with difficulty (if at all) and is a burden to the state. I trust that the
above will enjoy your attention.
L P LATEGAN

10 February 1996
RIGHT OF OWNERSHIP IN THE CONSTITUTION
I hereby wish to advise that Options 1 and 2 as proposed in the draft constitution are
unacceptable. The above options should not be contained in the Constitution and are
therefore rejected. Option 3, which guarantees the acquisition, retention and trading of
property and therefore right of ownership, would be the only practical clause. No person
should be prevented from exercising these rights, as guaranteed by negotiations in CODESA,
the interim constitution and by the President.
BAREND HERMANUS DU PLESSIS

12 February 1996
South Africa is certainly no safe place. Murder, armed robbery and rape are everyday
occurrences - but in the latest draft constitution no mention is made of the right to possess
fire-arms.
Neither is any mention made of the right to protect yourself or your property. According to
the draft constitution, should you shoot and kill someone in self-defence, you would be
denying your attacker's "right to life".
"It is my right to decide on my constitutional rights. I also object to Sections 10, 11 and 24 of
the draft constitution. Comment below pertains to an omission in Section 10.
POSSESSION OF FIRE-ARMS
"Section 10 (the right to life) should be more detained in order to leave room for lawful death
penalties, including any person defending himself against illegal violence, legal arrests and the
prevention from escaping of any person held in legal custody.
"The constitution should be amended so as to acknowledge the right to fire-arm possession
and to limit the government's power to disarm citizens."
C VIVIER

10 February 1996
SHORTCOMINGS IN THE DRAFT CONSTITUTION
In view of the fact that we, the undersigned, have the right to decide on constitutional rights,
we object to Sections 10, 11 and 24 of the draft Constitution.
Comment below relates to an omission in Section 10.
Section 10 - the right to life - should be more detained in order to leave room for lawful death
penalties, including any person defending himself against illegal violence, legal arrests and the
prevention from escaping of any person held in legal custody.
In Europe the "Convention on Human Rights" provides for legal self-protection in Article 2,
namely “2.
Deprivation of life shall not be regarded as inflicted in contravention of this article
when it results from the use of force which is not more than absolutely necessary:
(a)

In defence of any person from unlawful violence;

(b)

In order to effect a lawful arrest or to prevent the escape of a person lawfully
detained;

(c)

In action lawfully taken for the purpose of quelling a riot or insurrection."

We feel that there is no reason why the constitution of a democratic, just and free South Africa
should deprive its law-abiding citizens of similar basic rights.
In order to effectively protect the human rights of law-abiding citizens of the country, the
constitution should be amended so as to acknowledge the right to fire-arm possession and to
limit the government's power to disarm citizens.
Through effective control and the strict enforcement of the Licensing and Ammunition Act,
fire-arms could be withheld from incapable persons and there should be no need to disarm
law-abiding owners of licensed fire-arms.

W F A LÖTTER, ET AL

11 February 1996
With reference to right of ownership and land ownership, we are talking about agricultural
land.
There are thousands of ideas and plans ..... [handwriting illegible]
We should all work out a plan which will satisfy everyone.
Point No 1
Forget the so-called expropriation of land for certain tribes who were moved to other areas this is apartheid. There is no money for such nonsense.
Point No 2
Let us be realistic and fair.
Point No 3
Why not divide the country into a maximum of 350 hectare per farmer and create subsistence
farmers (land for irrigation purposes should automatically not be larger than 25 hectare).
Point No 4
Now is the time to make (fair) room for all dependent on agriculture.
Point No 5
Let us look at how it should be done.
No 1. We divide the trust areas or so-called home lands in farms of 350 hectare and give them
to each black farmer owning more than 50 cattle. This could be any type of cattle, sheep,
goats, oxen. A total of 350, but he should move to his farm. He should erect his own fencing
within one year. Provide a borehole for the farmer concerned and install a pump.
No 2. Cancel all ownership rights on agricultural land, this means farms.(?)
No 3. Afford each farmer, white, black or Asian, the right to rent from the government 35OH
of the farm on which he is farming, say at R100 per annum.
No 4. Agricultural land should be given to people who know about farming. Who are they.
Not the men and bosses who own a house and business in town; they are not dependent on the
agricultural sector.
No 5. Who should have the right to rent a farm from the government.
Good; No 6. The white farmer who is farming.
No 6 - 1. The foreman, black or white, irrespective of colour, who is managing the farm.
No 6 -2. The black labourer who is on the farm and who knows the job. These are the men
for a future South Africa's farms.

No 7. It would be no use giving factory workers or truck drivers farms and instruct them to
farm. Those in cities and towns do have an income and housing. Let them build their own
homes if they require better ones.
We life in a constructive time, not in a deconstructive time.
No 8. If you live in a town or city ... Look after your job, improve yourself in your job and be
happy.
Forget about toy-toying. It is no solution. If only everyone in the country would realise that
no Government can look after everyone. Each person should use his own hands and mind to
care for himself. Leave the possessions of others alone. They deserve them. They did not
pinch them from anyone.
No 9. I appeal to the government to..... agricultural land to farmers and stock-breeders and to
assist them in what they are doing. They know what they are doing and will provide food to
millions in cities, including millions working on farmers these days and living in a country
without happy farmers(?) such as part of Central Africa. STARVATION. DYING
CHILDREN AND ELDERLY PEOPLE.
This is not what we want. We are seeking peace, not wealth. We want food and jobs, not
strikes and toy-toying.
We are looking for a place in the sun for all.
All of us in South Africa could live well if we forget about the past. Not all of us can be rich.
Some of us are ministers, others are doctors, farmers, teachers, clerks, labourers. Not all of us
can be kings. Let us work together, offering each farmer, foreman, farm worker owning more
than 50 cattle the opportunity to farm independently.
To those in the sowing areas, those ploughing the land, give them a maximum of 350 H on
which to produce. Remember somewhere in town someone is looking for a bag of flour or a
piece of meat.
Look at the agricultural industry. They will provide food to the nation. If you neglect your
agricultural industry, the city dweller will die from hunger.
Let us work together.
H SWANEPOEL

THE SOUTH AFRICAN ACADEMY OF ARTS AND SCIENCE
COMMENTARY ON WORKING DOCUMENT: NEW CONSTITUTION
I refer to my letter 30/6 of 2 Feb. 96 and attach the final commentary of the SA Academy of
Arts & Science. This replaces the statement sent to you on 2 Feb. 96.
D J C Geldenhuys
Chief Secretary
----------------------------------------------------------------------------WORKING DRAFT, NEW CONSTITUTION
CHAPTER 1, ARTICLE 6
COMMENTARY
The SA Academy of Arts & Sciences hereby supports the wording of Section 3 of the
Transitional Act which reads as follows, subject the accompanying commentary:
" 1. Afrikaans, English, siNdebele, Sesothoa sa-Leboa, Sesotho, isiSwati, Xitsonga, Setswana,
Tshivenda, isiXhosa and isiZulu are the official languages at national level and conditions must
be created for their development and for the promotion of their equal use and application.
2. Language rights and the status of languages in existence when this Constitution takes effect
may not be diminished, and the Law of Parliament must make provision for rights involving
language and the status of languages existing only at regional level to be expanded at national
level in accordance with the principles set out in sub-article (9).
3. Were practicable any person has the right, in his or her dealings with any state
administration at national government level, to use any official language of his or her choice
and to be addressed in that language.
4. Regional differentiation regarding language policy and practice is permitted.
5. A Provincial legislature may, by means of a decision taken by at least two thirds of its
members, declare any language foreseen in sub-article (1) to be an official language for the
whole province or any part of it, and for all powers and functions failing within the
competence of that legislator, with the proviso that it may not diminish any rights relating to
any language or status of an official language which may exist in any area or in relation to any
activity at the time when this Constitution takes effect.

6. Were practicable any person has the right, in his or her dealings with any state
administration at provincial government level, to use any official language of his or her choice
as foreseen n sub-article (5) and to be addressed in that language.
7. A Member of Parliament may address Parliament in the official language of his or her
choice.
8. Parliament and any Provincial legislature may, subject to this article, make provision for the
use of official languages for the functioning of that authority, with due consideration to usage,
practicability and cost.
9. Legislation, including official policy and practice, regarding the use of language at any
government level, is subject to and based upon the principles of this article as well as the
following principles:
a) The creation of conditions for the development and promotion of the equal use and
application of all the official South African languages;
b) the extension of the rights regarding language and the status of languages limited to certain
regions at the time of this Constitution taking effect;
c) the prevention of the use of any language for the purpose of exploitation, domination or
division;
d) the promotion of multilingualism and the provision of translation facilities;
e) the non-diminution of rights regarding language and the status of languages in existence at
the time of this Constitution taking effect."
The Academy bases its commentary on the following points of departure:
* Language rights are human rights and need to be protected. Acquired rights and status may
therefore not be ignored. In this regard the attention is directed to the underlined portions
above. No other provision in this act may affect or diminish the rights regarding language
which may exist at the time when this Constitution takes effect;
* South Africa's multilingualism must be regarded as an asset;
* The value of all South African languages and the right of speakers of a particular language
to negotiate for the role of their language are recognised;
* A language plan for any South African language must be part of an encompassing language
plan for South Africa.

Regarding Afrikaans, the Academy cites the following qualifications on the basis of which it is
adjudged that Afrikaans must retain the rights and status in force at the time of this interim
constitution taking effect:
* Afrikaans already possesses a standardised variety of which the spelling, style and
vocabulary have been stabilised;
* Afrikaans is well documented in defining and bilingual dictionaries, allowing speakers of
other languages relatively simple access to the language;
* Afrikaans is in general use throughout the country;
* Afrikaans can function as an efficient vehicle for management and administration on a
countrywide basis;
* Afrikaans has the vocabulary for jurisprudence;
* Afrikaans has the vocabulary required for an educational medium at primary, secondary and
tertiary level;
* Afrikaans is a medium of communication across cultural and language boundaries;
* Afrikaans has a symbolic value for a significant section of South Africa's population;
* There are sufficient numbers of trained persons able to teach this language as a school
subject.
The Academy further points out that:
* Afrikaans has a rich and flourishing literature;
* Afrikaans is interwoven with the religion of a very significant section of the population of
the country;
* Afrikaans is used by people who provide technologically and economically useful services
benefiting the entire population; and
* Afrikaans has the terminology needed for the practice of science.

AMNESTY INTERNATIONAL SOUTH AFRICA
20 February 1996
SUBMISSION ON THE DEATH PENALTY
We, Amnesty International South Africa, support Option One on the Right to Life as the only
possible option for the final Constitution. We hold the Death Penalty to be a cruel and
inhuman punishment, wholly inconsistent with the principles of dignity and equality, and in
conflict with the heterogeneity of South African society.
Attached is our submission to the Constitutional Assembly on the Death Penalty.
Noel Breda
Chairperson, Amnesty International South Africa
_________________________________________________
The value of the Death Penalty as a deterrent has never been proved. Not only is it a
punishment wholly inconsistent with the constitutional principles of dignity, equality and
freedom from cruel and unusual punishment affirmed at Kempton Park, but in cheapening life
it brutalises the very society it purports to protect. Moreover, as was the case under
Apartheid, the Death Penalty has been used throughout history as a political weapon.
Apartheid showed in dramatic and tragic fashion that there are a number of bedrock issues that
need to remain beyond the reach of politicians. Such constitutional essentials as freedom of
belief, freedom of speech, freedom from discrimination and the right to life need to be
protected from transient political and social circumstances. The Interim Constitution and
Option One on the Right to Life of the Draft Constitution provide South Africans with
permanent protection against the possible future abuse of power by any government. They
ensure that abuses of the Death Penalty similar to those committed by the Apartheid regime
under the previous constitution can never be repeated.
South Africa's new Constitution is unique in the protection it affords individuals in accordance
with the principles enshrined in Schedule Four to the Constitution, which provides a
framework for the Constitution's final cast. Following these principles, in preparing the final
Constitution, changes to its interim design should be made only on smaller issues and details.
More fundamental issues, like the unqualified right to life, ought to remain intact and
untouched.
We are mindful of the political sabotage of voting rights clauses imperfectly entrenched in the
previous constitution, and the manner of political manipulation and interference with the
Courts in which that sabotage was effected. We consider it imperative, therefore, to respect

the decisions already taken by the Constitutional Court, since deference to the Constitutional
Court is crucial if one is not to undermine the authority of the Constitution itself
Furthermore, no matter how one alludes to due process of law in purporting to insert the
Death Penalty into the Bill of Rights, the Death Penalty remains irredeemably in conflict with
the principles adhered to by every political party, namely equality, dignity and freedom from
cruel and unusual punishment. Across the world the Death Penalty is applied overwhelmingly
to the weak; it robs the individual fundamentally of human dignity, and it is unquestionably
cruel and inhuman.
The arbitrary and inconsistent nature of the Death Penalty's application is evidenced in a
number of ways, particularly so in a society such as South Africa's, where heterogeneity is a
fundamental part of its social system, and recognition of that heterogeneity the cradle of its
success.
First, language presents inestimable and unremitting problems in the operation of law,
especially in the fallibility of translation and interpretation of court proceedings. This fallibility
hampers communication and understanding, and increases the possibility of error. This
deficiency in communication and an increased risk of misunderstanding also reduce the
chances of all relevant evidence emerging. Second, poverty invariably influences the nature of
any trial proceeding. Defendants in more financially disadvantaged circumstances can seldom,
if ever, afford proper legal counsel. Huge disparities in education and social environment
across South Africa represent a third major pitfall in the implementation of law. This problem
emerges most frequently where defendants have difficulty understanding trial proceedings.
While the effects of language, poverty, education and social environment concern any trial, it
is only when the Death Penalty is applied that the consequences are extreme and irreversible.
Even with the procedural safeguards proposed since 1990, these factors militate against the
accused, and do not eliminate the unfairness of imposing a death sentence.
Finally, the arbitrariness of the imposition of the Death Penalty is starkest in one judge's
readiness to impose it where another would not. This is an inescapable aspect of any system
of law where the Death Penalty remains an option. That one's life can depend on the identity
of one's judge endures as a grim feature of such legal systems, as it was under the previous
constitution, and as it will be if the imposition of the Death Penalty once more becomes a
possibility in South Africa's courts of law. Retiring USSC Justice Harry Blackmun insightfully
stated that one cannot reconcile the demands for fairness and consistency in the imposition of
the Death Penalty with the requirements for fairness to the individual.
In turn, public opinion on the Death Penalty is notoriously fickle. It is too easily swayed by
contingent, transient and emotive issues such as the horror of a particular crime, the
imposition of a death sentence on a popular defendant, or the discovery of a person's
innocence after that person's sentencing or execution. Public opinion is not a sound basis for a

decision on an issue that requires long-term certainty. Moreover, South Africans constitute a
society that until very recently has been exposed only to a legal system which condones the
Death Penalty. They have thus been brutalised themselves by having grown up under a
government that assumed the legitimacy of the Death Penalty. The widely held belief that the
Death Penalty is effective in deterring violent crime in South Africa, therefore, is not based on
experience of alternative measures to combat crime.
The answer to reducing crime does not lie in the imposition of the Death Penalty but in the
detection, arrest and conviction of criminals. Efficient policing, effective sentencing and the
proper implementation of those sentences, combined with socio-economic upliftment and
public education already underway throughout the country, are assured measures with which
to fight crime effectively, and ones to which the Death Penalty has no ancillary role
whatsoever.

19 February 1996

NATIONAL PARTY GAUTENG WOMEN'S ACTION
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION (22
NOVEMBER 1995)
It seems clear from the outset that the present Charter of Fundamental Rights in the
Transitional Constitution, seems to treat the matter of fundamental rights adequately.
However, the NP Wornen's Action Gauteng comments on the following unsettled issues with
regard to the Fundamental Rights:
1.

Equality
Discrimination against sex, gender, marital status, ethnic or social origin are to a great
extent mentioned in the Bill of Rights. However, emphasis should be put on unfair
labour practices, which specifically discriminate against women (which in fact still does
exist).

2.

Freedom of Speech
There is concern that the right to the freedom of speech and expression has resulted in
a marked increase in the availability of pornographic material. A balance must be
struck between the freedom of speech and a healthy family life. Therefore, restrictions
in some forms should be placed on pornographic material and it should be controlled in
such a way that it is not freely accessible to minors. Minors should also be protected
against becoming the subject of pornographic material.
The same applies to the media, without inhibiting the freedom of the media (which is
considered to be very important for the continuation and development of democracy),
restrictions in some form should be placed on programmes, advertisements, articles
etc. which are violent of nature or could provoke violence. The advocacy of hatred
that constitutes incitement to discrimination (hate and rape speech) should be
forbidden.

3

Right of Life
Everyone has the right to life and the right not to be deprived of live except by
execution of a court sentence following conviction of the following serious types of
crimes: murder, rape, armed robbery and child molesting for which the death penalty
should be prescribed.
The unborn also have a right to life. We felt strongly that this basic right should not
be limited in such a way that abortion on demand be allowed. Therefore the proposed
extension to make provision for bodily control as in Section 11, can also not be
supported.

4

Children's Rights

Children's rights should be entrenched in the final constitution (e.g. parental guidance
and care). The right of every person to preserve the integrity of this or her family
must be recognised and protected.
5

Security
Violence against women embraces a wide variety of acts, e.g. physical, sexual and
psychological violence in the family and in the general community. Domestic violence
in the family and in the general community. Domestic violence is a leading cause of
female injury and is typically ignored by the State, or only erratically punished. We
feel strongly that the Bill of Rights should make provision to safeguard them against
violence and should ensure their security.
The NP Women's Action Gauteng recommends strongly that the gender commission
be established without any further delay with the following aims:

*

to develop programmes aimed at the needs of women in order to empower them to
their fullest potential;

*

to facilitate a process whereby access to legal information, court procedures, aid or
protection becomes possible;

*

to promote awareness of women's rights;

*

to monitor the progress made in the implementation of programmes with regard to the
promotion of the equality of women;

*

to re-evaluate on a continuous basis the success of the programmes and where
necessary to take correctional actions.

TERSIA WESSELS, MPL
Chairperson

SUBMISSION BY THE COMMISSION ON RED TAPE
TO THE CONSTITUTIONAL ASSEMBLY
ON THE WORKING DRAFT
OF NOVEMBER 1995
1
This Commission (commonly known as the "Red Tape" Commission) was appointed by
the Premier of the Western Cape to advise him on the time and initiatives which are being
wasted in respect of the Physical Development Disciplines and related matters.
2.
The invitation to react to the Working Draft of November 1995 and to submit
submissions is strongly welcomed. The Commission therefore would like to avail itself of that
opportunity. The Commission also supports the approach of the Constitutional Assembly to
write South Africa's final Constitution in an open manner and in a way which will take account
of all submissions.
3.
The Commission does not want to make any submission on the actual demarcation of
functions between Central and Provincial Governments. The Commission has identified
uncertainty regarding the actual implementation of such demarcation as a possible source of
red tape and delay, and would thus like to make a submission in this regard only.
4.
Provincial governments will have a grave responsibility to see to the effective and
successful implementation of the new dispensation. This task will call for amongst other
things, a clear constitutional framework in terms of which effective co-ordination and
cooperation between central and provincial levels of government will be possible. Should this
not be possible, unnecessary duplication and a waste of scarce resources will result. This will
also lead to a negative reaction from the public.
5.
All levels of government are confronted by serious tasks and responsibilities with respect
to socioeconomic reconstruction and development. We will be judged harshly if we fail to
deliver in this regard and if the legitimate expectations which exist are disappointed.
6.
In the light of these considerations the Commission would like to submit the
following:
That the new Constitution provides for effective mechanisms and principles of
communications and speedy decision-making between central and provincial governments.
This should involve both legislative and executive levels.
7.
The new proposals contained in the Working Draft contain the first and very promising
steps in this direction. For example, it provides in Chapter 4 (option 1 on the Council of
Provinces) for a Mediation committee. This Committee will have to facilitate decisions on
new legislation.
8.
The powers and functions mentioned in the new section refer to aspects such as cooperative governance among the various levels of Government. This will be vital for the
success of a new dispensation. It should, however, not only be stated as an ideal. Precise and
clearly designed provisions should be provided to ensure that co-operative governance will be
achieved.

9.
The Commission therefore submit that these provisions be expanded in order to include
the necessary structures in the Constitution itself which will ensure effective cooperation and
co-operative governance. This will necessitate an expansion of executive cooperation. At
present the emphasis is mainly on legislative cooperation.
10. It will therefore be useful to re-consider the composition of the Council of Provinces. It
should rather be composed of provincial executives. Only they will have the infrastructure (of
backups through civil servants, official information and expertise to ensure the optimal use of
the new structure. Care should be taken to make this a focussed and effective mechanism not
another forum for general deliberations only.
11. This does not mean that legislative cooperation should be ignored. It should definitely be
retained. Our submission is that it should be expanded to include more meaningful
cooperation on the executive level.
12. Through the participation of provincial executives further advantages can be achieved.
One of the most important concerns of the moment is the lack of certainty with respect to the
implementation, on provincial level, of programmes of socio-economic and infrastrutural
development and planning. Several areas (environment, the RDP, aspects of housing and
transport) fall under both national and provincial government. Often long delays result from
this. Such conflicts should be addressed and solved in a manner which will result in speedy
and effective decision-making. Uncertainties should be cleared up as soon as possible.
13. It would be extremely unfortunate and will have serious cost implications if conflict
would result in endless litigation and constitutional deadlocks. A mechanism should be
created to tackle problems of this kind the moment they arise. This has to be one of the
important functions of new cooperative mechanisms on the executive level.
14. Problems and uncertainties should not only be addressed after they have manifested
themselves. They should be anticipated in advance and then be resolved - before
implementation starts.
15. Government departments responsible for the implementation of programmes of
socioeconomic nature and planning require certainty and predictability. Norms should be clear
and the allocation of functions should prevent unnecessary overlap and duplication. Effective
cooperation on executive levels will identify problem areas, in advance and will be able to
work out solutions accordingly. "Conflict-resolution" of laws on an ex post facto basis and
expensive litigation should be avoided as far as possible.
16. The potential for conflict is increased when provincial governments negotiate with the
national government in isolation. By providing for one primary channel of communication the Council of Provinces - the potential for conflict is much reduced.
17. An additional advantage of the structure on executive cooperation proposed
here is that all provincial governments will be involved and will function in one body. This will
also result in horizontal cooperation among provinces. In this manner both vertical and
horizontal cooperation will be achieved.

18. There are examples of this type of arrangement elsewhere (e.g. Germany). It is a known
formula and comparative insight is therefore available. The German model is generally
accepted as the best example of the constitutional accommodation of cooperative governance.
19. The proposal in short is therefore that the function of the Council of Provinces be redefined. The Council should provide a forum to facilitate executive cooperation as well as
legislative cooperation.
The Council must be placed in a position to mediate between provincial executives and the
cabinet as well as between provincial legislatures and the nation Assembly. For this reason it
may be necessary to include members of Provincial Executives on the Council of Provinces
and not members of the provincial legislatures.
20.
THE COMMISSION WANTS TO STRESS THAT THIS SUBMISSION IS NOT
MADE ON BEHALF OF THE WESTERN CAPE PROVINCIAL ADMINISTRATION,
AND IS ONLY REPRESENTATIVE OF THE COMMISSION’S VIEWS.

SIGNATURE ILLEGIBLE
SECRETARY
CAPE TOWN
19 FEBRUARY 1996

SOUTH AFRICAN BOARD OF JEWISH EDUCATION
20 February 1996
1. We are writing to submit comment and representations in respect of two sections of the
proposed new Constitution for the Republic of South Africa, viz. 1.1

Section 14 dealing with freedom of Religion, Belief and Opinion;

1.2

Section 28 dealing with Education.

2.
2.1

This Board is the controlling body of the King David Schools in Johannesburg and has
affiliated to it various Jewish Day Schools throughout South Africa being -

2.1.1

Torah Academy, Johannesburg;

2.1.2

Shaarei Torah School, Johannesburg;

2.1.3

Yeshiva College, Johannesburg;

2.1.4

Carmel Schools, Durban;

2.1.5

Herzlia Schools, Cape Town;

2.1.6

Theodor Herzl Schools, Port Elizabeth.

2.2

The King David Schools in Johannesburg and the various schools which are affiliated to the
Board as referred to above are all community schools rather than private schools in the
accepted sense of the latter term. All the schools concerned are registered as private
schools in accordance with the relevant laws relating to private schools but were a
established many years ago and are maintained for the specific purpose of advancing the
Jewish education requirements of the Jewish community in South Africa, and are therefore
community schools in this sense.

3.

Before specifically addressing the proposed Sections 14 and 28 of the new Constitution, we
believe it important to outline as background the role of the Jewish Day School in Jewish
life -

3.1

The religious observances and practices of the Jewish community are maintained through
various units and institutions. In common with all communities, the fundamental unit in
Jewish life is the family. The synagogue is also of central importance bringing together as it
does the various family units and acting as a focal point for Jewish life.

3.2

Jewish education has always been essential in the continuity of Jewish life - through the
ages, Jewish communities have regarded educating the youth in the traditions, laws and
practices and ethics of Judaism as a prime obligation and to this end have, in ordering the
priorities necessary for the advancement of their communal life, regarded the creation of a
Jewish school as being of prime importance.

3.3

The Jewish day school is thus not simply a learning institution established for the purpose of
secular studies - the Jewish day school is an integral part of Jewish life as important as the
family unit and the synagogue. The fundamental purpose and agenda of the Jewish day
school is to perpetuate Jewish life.

4. Against this background, we address firstly the proposed Section 28 of the new Constitution 4.1

For reasons which follow, this Board supports option 2 of the proposed Section 28, subject
to the proviso that the words "at their own expense" should be deleted in the proposed sub
section (2).

4.2

Freedom of religion and religious practice and observance are fundamental to the ethic of
democratic South Africa. This much flows from the general tenor of the Constitution of the
Republic of South Africa 1993 ("the interim Constitution") and more specifically from
Sections 14 and 32 thereof.

4.3

Equally cogent and compelling in South Africa today is the paramount role of education an
the recognition by the State of an obligation to fund the education of learners on a equitable
basis. This much appears from a number of public documents such as -

4.3.1

the White Paper on Education and Training published by the Department of Education
on 15 March 1995 ("the White Paper"); and

4.3.2

the document entitled The Organisation, Governance and Funding of Schools : a Draft
Policy Document for Discussion published by the Department of Education of 24
November 1995 ("the Draft Education White Paper 2").

4.4

The rights of parents in respect of the education of their children is also recognised. Thus,
the White Paper states as follows -

"Parents or guardians have the primary responsibility for the education of their children,
and have the right to be consulted by the state authorities with respect to the form that
education should take and to take part in its governance. Parents have an inalienable
right to choose the form of education which is best for their children, particularly in the
early years of schooling, whether provided by the state or not, subject to reasonable
safeguards which may be required by law. The parents' right to choose includes choice
of the language, cultural or religious basis of the child's education, with due regard for
the rights of others and the rights of choice of the growing child."
4.5

Given then -

4.5.1

the fundamental acceptance of the freedom of religion and religious practice;

4.5.2

the recognition that the State bears a primary responsibility to fund education on an
equitable basis; and

4.5.3

the recognition of parental rights in respect of the education of learners;
we submit that option 2 to the proposed Section 28 of the new Constitution is the option
which should be adopted as part of the fundamental law of this country. Parents who
exercise their right to choose a religious based education for their children and do so from
conviction should not be denied the participation of the State in the funding of their
children's education. To suggest or legislate otherwise would be prejudicial and unfair and
would offend the essence of the Bill of Rights in Chapter 3 of the Interim Constitution.

4.6

Similarly, since it is self-evident and accepted that every child has the right to be educated
(see Section 32 of the Interim Constitution), it is the right of the child to receive equitable
funding and not that of the institution where the child receives his or her education. Having
regard to the principles we have referred to, there is no basis for suggesting that parents
who are exercising their right to have their children educated in a school other than a public
school should have to bear the whole of the expense on their own.

4.7

Accordingly, once it is recognised and accepted that the State has the obligation to fund the
education of learners on an equitable basis, then every learner has the right to expect
financial support on that basis from the State irrespective of the institution at which such
education is being received. The only limitation in this regard should be the universally
accepted limitation, namely that the institution in question is complying with credible and
recognised education criteria.

4.8

Specifically in respect of religious based independent schools such as those we represent
and which are an integral extension of the religious life and practices of a community, it
needs to be recognised that religious schools are established for deeply held religious
convictions and the decision by a parent to control his or her child at such a school is a
matter of principle and not convenience. To deny the learners at such schools the
beneficence of the State in the matter of funding would offend the religious freedom which
our democracy seeks to establish.

5. Turning to the proposed Section 14 of the new Constitution 5.1

Schools established to advance the religious and/or cultural practices of the communities
they form part of such as the Jewish day schools referred to in this letter must be entitled to
require pupils who attend such schools to participate fully in the religious practices and
religious classes stipulated by such school.

5.2

Any suggestions to the contrary would not be acceptable to schools such as those which are
referred to in this letter. Pupils enrolled at our schools from the communities which those
schools are established to serve must identify with the religious ethos of such schools and
this entails obligatory participation in the religious practices and religious classes of such
schools.

5.3

Regarding learners at state or state-aided schools, this Board takes the view that as a
organisation established to advance Jewish education, it should have the right to present
programmes at state or state-aided schools intended to enhance the Jewish education of
Jewish pupils at such schools. Pupils at State or State-assisted schools should have the
right to elect whether or not to participate in such programmes.

6. Finally, we submit the following in respect of independent schools in general 6.1

Independent schools have for many decades played an important and constructive role
education in South Africa and their graduates have contributed much toward the social and
economic development of this country. Many of this country's leaders past and present
have sought and continue to seek independent schooling as an option for their children.

6.2

This Board, in common with other organisations representing independent schools, takes
the view that independent schools must and can continue to play an important role in
education in South Africa and in the future welfare and advancement of this country. We
further tap the view that independent schools established on a proper basis in accordance
with accepted educational criteria are entitled to State subsidies on an equitable basis as a
matter of law and not simply as a matter of policy.

7. We have not in this submission made reference to precedents which might exist in other
countries. Private schools are recognised and funded by the State in other jurisdictions. In
making these submission, however, we have adopted the view that the development of
democratic institutions in South Africa is in many respects unique to the country itself and
accordingly its laws and principles should develop in their own unique manner. If so required
however we are in a position to refer to comparative analogies in the field of private school
education.
8. If so required, we are available to make further written or oral representations in regard to the
matters dealt with in this letter.

JEFFREY M BORTZ
Chairman

HUMAN RIGHTS COMMITTEE of South Africa
Salt River
9 February 1996
THE SUBMISSIONS OF PROJECT VOTE ON THE WORKING DRAFT OF THE
NEW CONSTITUTION
The Human Rights Committee has received a COPY of a submission to the Assembly by
Project Vote dealing with inter alia Chapter 2, Clause 18 (2) of the draft, an area in which an
omission has been made.
As a Human Rights monitoring organization, HRC shares Project Vote's concerns with the
present formulation of Chapter 2, Clause l8 (2). The Working Draft of the Constitution as it
stands, does not ensure that all eligible voters will indeed be allowed to exercise this right.
The constitution places the burden of registration on the individual when in fact this method
will serve to prevent some persons from participating in the election process. The right to
vote is one of the most fundamental to creating a democratic society. As such, the burden of
ensuring that all persons are allowed to vote should fall upon the state.
HRC strongly supports the addition of a clause compelling the governing authority to ensure
that all citizens are registered on voters' rolls. This is the only way to ensure that all persons
have equal access to the right to vote.
The Human Rights Committee is currently considering other aspects of the chapter on local
government and will forward comments at a later stage.
JEREMY SARKIN
National Chairperson
SUSIE COWEN
Legislation

CAPE WESTERN MONTHLY MEETING
RELIGIOUS SOCIETY OF FRIENDS (QUAKERS)
18 February 1996
Enclosed please find our submission to the Constitutional Assembly.
We would like to thank you and the government for this opportunity to make submissions. It
makes us proud of our government. We see it as helping to bring to fruition the clause in the
freedom charter, "The People shall Govern". We welcome and thank you as well for the other
opportunities for all the people to participate in government through parliament, provincial
government and local government.
We continue to pray for the government and hold it in the Light.
Dorothy Williams
Frank Williams
__________________________________

CHAPTER 2
LIFE
10
Option 1

Motivation

BILL OF RIGHTS
Everyone has the right to life and the death penalty is hereby
abolished
Quakers have a long history of opposing the death penalty and would
generally support John Bright who wrote in 1868 "The real security for
human life is to be found in a reverence for it. If the law regarded it as
inviolable, then the people would begin also so to regard
it. A deep
reverence for human life is worth more than a thousand executions in
the prevention of murder; and is, in fact, the great security for
human life. The law of capital punishment while pretending to support
this reverence, does in fact tend to destroy it."

FREEDOM AND SECURITY OF THE PERSON
11 (2) Include sections in brackets.
Everyone has the right to security of the person, bodily and
psychological integrity including the right;
.....
.....
(b)
to be secure in, and control their own body
We believe that every man, woman and child in South Africa needs to have their personal and
bodily safety enshrined in the constitution. One of the scars of the political violence of
apartheid is the ensuing high levels of physical and sexual violence to women and children. In

many cases the acts of violence are endorsed by a culture and attitude that men have rights
over women and children and in a new culture of women's and children’s rights we consider
that the above sections need to be fully endorsed.
FREEDOM OF EXPRESSION
15
To be included
(1) Everyone has the right to freedom of expression, including ...
(a) ....
(b) ....
(2) Subsection (1) does not protect ..
(a) ....
(b) ....
(c) Advocacy of hatred based on race, ethnicity, gender or religion
that constitutes incitement to discrimination.
We would not like to see the free distribution of pornography protected by the
constitution.
ECONOMIC ACTIVITY
21 Option 1
No provision regarding the right to economic activity
HOUSING AND LAND
25
Include (3) Everyone has the right to have equitable access to land. The state
must take reasonable and progressive legislative and other
measures to facilitate this access.
CHILDREN
27
We would like to endorse the rights of children being specifically mentioned in
the constitution.
EDUCATION
28
Option 1
CHAPTER 11

TRADITIONAL AUTHORITIES

RECOGNITION
169
We do not support inherited leadership. We see a role for the traditional law and
customs and recognize that these need to be administered. This could be done by an
elected leader. Traditional law should not be in conflict with the bill of rights and there
should be the right to appeal to the constitution. Men and women holding positions of
traditional leadership should seek to unite all their subjects, allow free political activity
and themselves not be politically aligned.
CHAPTER 12
PUBLIC ADMINISTRATION
172 (5)
Include this subsection.

The public service is required to act efficiently and timeously.
CHAPTER 13

SECURITY SERVICES

DEFENCE
If military conscription is applied we would like provision made for conscientious
objection to serving in a military force. There should be no discrimination against such
objectors and this provision could be included in CHAPTER 2 8 (3) and 8 (4).

ISLAMIC COUNCIL OF SOUTH AFRICA
Laudium
19 February 1996
CHAPTER TWO OF BILL OF RIGHTS
We note with great distress that the constitution is expected to he finalised on Tuesday 20
February 1996 without a referendum on some of its controversial provisions.
We raise strong objections to those provisions that allow for the abolishment of the death
penalty and for legalising of abortion on demand.
We propose the following amendment:
Clause 10 Option 2
Everyone has the right to life at the time of conception and the right not to be deprived of life
except:
a)

By the execution of a court sentence following conviction for a crime for which the
death penalty is prescribed by an act of parliament.

b)

By an order of court that the pregnancy is a threat to the life of the individual
concerned and such order is supported by medical evidence.

We trust that this amendment will he seriously considered and adopted.
I E KALLA
Vice President

THE SHAREHOLDERS' ASSOCIATION OF SOUTH AFRICA
Incorporated Association not for gain
19 February 1996
In reply to your invitation to submit comments and ideas bearing on the philosophy of the proposed
new Constitution, we attach hereto our recommendations which we sincerely believe are morally
defensible and make fundamental economic sense.
Please note that, particularly following the caustic comments recently published by the Auditor
General, we believe it is incumbent that the financial resources of the nation be placed under the
control and surveillance of those professions and proven businessmen in our society, that have
historically proved to be capable of managing important financial matters.
This thesis flows from our understanding and belief that a Government is above all, a body
responsible in essence for spending and allocating funds provided by taxpayers in the best and most
fruitful manner.
We trust to hear from you in this regard and it is our intention thereafter, to make copies of this
submission available to the serious press for public comment.
D A SYLVESTER - CHAIRMAN
MEMORANDUM:
Taxpayers, especially the humblest who pay VAT only, are entitled to expect that their funds are
not mismanaged by Politicians.
The Auditor General's Report confirms annually that mismanagement is rife, unfortunately the
relevant report publishes its litany of unacceptable disclosures at least eighteen months after the end
of the particular financial year.
Most political parties have called for accountability in their manifesto, but accountability without
enforcement is merely political rhetoric.
The question is:- "How to effectively apply enforcement of accountability?"
Taxpayers funds should not be appropriated automatically by politicians as at present, but should be
administered by a "National Taxpayers Authority" or similar independent apolitical body,
answerable to taxpayers and not to the government of the day.
The composition of the proposed "National Taxpayers Authority", should include financial experts
of all the major financial disciplines, i.e. Accountants, Economists, Actuaries, Financiers, Townplanners, Econometrists, Businessmen, Bankers, etc., with powers to co-opt specialist expertise,
including government representation from the relevant departments.
Consideration could be given to effective retired reputable experts from the disciplines referred to
in the preceding paragraph.
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investigated in advance, to determine the financial viability of the relevant department's expenditure
proposals.
It is contended that the new South Africa should not be afraid to implement new ideas merely
because they are new and have no precedent elsewhere.
Habitual mismanagement of taxpayers funds by most, if not all western democratic governments,
with a total lack of accountability by the perpetrators, can be successfully countered by effective
enforcement of accountability.
NOTE:
One would not want to be too prescriptive regarding the title "National Taxpayers Authority" nor
of the flexibility of its composition, except of course, to ensure that its decisions are financially
sound and that they must serve the best interests of taxpayers, to wit, taxpayers funds must remain
the preserve of the taxpayers until the various government departments are able to convince the
"National Taxpayers Authority" that their disbursement is justified.

February 1996
PROPOSED ROLES AND INTER-RELATIONS FOR TRADITIONAL LEADERS
King Goodwill’s Royal Council hereby submits the following proposals on the role and interrelations of traditional leaders in South Africa.
The proposals are influenced by the compelling need for co-existence of democracy and
tradition and the recognition that where development is priority tradition will have to be
adjusted to suit development. This is more relevant when it comes to Land Issues and Judicial
Matters.
The proposals are also influenced by the unique situation in KwaZulu-Natal which has a
Monarch. It is tradition , history and protocol that the Monarch takes precedence in matters
relating to his nation and to the Institution of Traditional Leadership. This also seeks to
obviate conflict that may arise out of a chief being placed above his King, whether in the
House of Traditional Leaders or in the National Council of Traditional Leaders.
We seek to keep the Constitution as less-muddled and less voluminous as possible. That is
why we propose the provision and guidance of traditional affairs at Provincial level by
legislation instead of by constitution. In that regard we recommend workshops on the
mechanisms and methodology of achieving the proposal; we also recommend consultation
with traditional leaders by the Government on those matters to be determined by legislation.
Hereunder is a list of proposals by the King’s Council.
CONSTITUTIONAL PRINCIPLES OR NEED
Mundute/ Recognition
NATIONAL LEVEL
Constitution
PROVINCIAL LEVEL
Legislation
LOCAL LEVEL
Customary Law Regulations

CONSTITUTIONAL PRINCIPLES OR NEED
Governance Role
NATIONAL LEVEL
Advisory Council to National Assembly
PROVINCIAL LEVEL
Provincial House of Traditional Leaders
LOCAL LEVEL

Co-existence of tribal and Local Council Administration

CONSTITUTIONAL PRINCIPLES OR NEED
Legislation
NATIONAL LEVEL
Delaying power on Customary Law, Tribal Law & indigenous Law
PROVINCIAL LEVEL
Delaying power on Customary Law, Tribal Law & indigenous Law
LOCAL LEVEL
Constitution with Communities

CONSTITUTIONAL PRINCIPLES OR NEED
Method of Appointment
NATIONAL LEVEL
* Protocol takes precedence: Monarch or His Representative.
* Provincial nominations from among themselves per agreed provincial quota
PROVINCIAL LEVEL
* Protocol takes precedence: Monarch or His Representative lead the House.
* Representation by region or tribe as per agreed provincial quota.
LOCAL LEVEL
Customary practice

CONSTITUTIONAL PRINCIPLES OR NEED
Development
NATIONAL LEVEL
* Contribution to Debates at National Assembly.
* Participation in debates on Development Planning and Budget.
PROVINCIAL LEVEL
Direct involvement in debates on Provincial policies and Development priorities.
LOCAL LEVEL
* Community mobilisation
* In consultation with Local Governing Council set priorities.
* National, Provincial & Local Council liaise with Communities in collaboration with
traditional leaders.

CONSTITUTIONAL PRINCIPLES OR NEED

Land
NATIONAL LEVEL
Contribution to governing the use of tribal land.
Land Reform not to be interfered with.
PROVINCIAL LEVEL
Direct involvement in land development Policy.
LOCAL LEVEL
* Allocations by a non-partisan Land Allocation Body.
* Allocation by traditional leadership promotes patronage and is guided by arbitrary decisions.
Not Recommended.
* Consultation with traditional leaders on development planning.

THE KING’S COUNCIL
KWAZULU NATAL KINGDOM

PLANNED PARENTHOOD ASSOCIATION OF SOUTH AFRICA
20 February 1996
Subject:

Freedom and Security of the Person, Health and Equality

COMMENTS:
Please find attached our submission on the Working Draft of the Constitution for your
consideration.
This also constitutes our endorsement of the submission by the Reproductive Rights
Alliance of which we are a member.
The Planned Parenthood Association of South Africa, the oldest and largest nongovernmental body in the country specialising in reproductive health and sexuality
education, views matters relating to equality, freedom and security of the person as an
integral part of both women's health and reproductive rights.
We shall be glad to provide any further information you may require in respect of this
submission.

CONSTITUTIONAL ASSEMBLY
THEME COMMITTEE 4: FUNDAMENTAL RIGHTS
To the Executive Director, Constitutional Assembly and the Constitutional Committee.
Freedom And Security Of The Person, Health And Equality
The Reproductive Rights Alliance hereby submits for consideration various comments
on the Working Draft of the Constitution.
Introduction
South Africa has recently ratified the Convention on the Elimination of all forms of
Discrimination against Women (hereafter referred to as CEDAW). Articles 2 of CEDAW
provides that:
State Parties ... undertake ... (f) To take all appropriate measures including
legislation, to customs and practices which constitute discrimination against
women.
Equality
We submit that the most "appropriate measure" at this moment in South Africa's history
is to constitutionalise the prohibition of discrimination against women in all its forms.
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promote gender equality, and provide for universally accepted fundamental rights.
We command the reference to substantive equality in section 8(1) which provides for
"equal protection and benefit of the law". However, we believe that in addition to a
general reference to substantive equality, certain clauses should be included in the Bill
of Rights to address the specific needs of women. If the constitution fails to take gender
specifically into account, this will mean that rights will offer very little to women.
We support the possibility of a horizontal application of the Bill of Rights provided for in
Section 38, which states that:
The Bill of Rights applies to all law and binds the legislature, the executive and
the judiciary, and all other organs of state, and, where applicable binds all natural
and juristic persons.
Protection from arbitrary deprivation of rights by the state alone does not address how
being a women is in itself life-threatening and the special ways in which women need
legal protection to be able to enjoy their rights.
From birth to old age, womanhood is full of risks; of infanticide because of the social
and economic pressure to have sons in some cultures; of malnutrition because of social
practices of giving men and boys priority with respect to food, of less access to health
care than men, of death or loss of fertility because of lack of access to safe, early legal
abortions, and of endemic violence against women. These risks result not merely from
public actions by the state but from discriminatory actions by private individuals and
institutions. A horizontal application of the Bill of Rights will go some way towards
addressing the oppression that women face in the private sphere.
In this submission we focus on two aspects of the Bill or Rights which we believe are
crucial to attaining substantive equality for women in South Africa, namely section 11
and section 26.
FREEDOM AND SECURITY OF THE PERSON : SECTION 11
The Human rights of women include their right to have control over and decide freely
and responsibly on matters related to their sexuality, including sexual and reproductive
health, free of discrimination, coercion and violence. Equal relationships between
women and men in matters of sexual relations and reproduction, including full respect
for the integrity of the person, require mutual respect, consent and shared responsibility
for sexual behaviour and its consequences.
Clauses 97, Beijing Platform for Action
Reproductive Health is a state of complete physical, mental and social well-being and
not merely the absence of disease or infirmity, in all matters relating to the reproductive
system and to its functions and processes ... Bearing in mind the above definition,
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laws, international human rights documents and other relevant consensus documents.
These rights rest on the recognition of the basic rights of all couples and individuals to
decide freely and responsibly the number, spacing and timing of their children and to
have the information and means to do so.
Cairo Programme of Action: Chapter VII, 7.2 and 7.3
Section 16(a) of CEDAW requires states to ensure that women have:
the same rights to decide freely and responsibly on the number and spacing of
their children and to have access to the information, education and means to
enable them to exercise these rights.
Constitutional Principle II provides that "Everyone shall enjoy all universally accepted
fundamental rights." In order to comply with this constitutional principle, rights should be
interpreted in the context of international commitments and international human rights
recognised in International Conventions. For example, the Vienna Declaration affirms
that the rights of women are an inalienable, integral and indivisible part of universal
human rights. CEDAW is the major international treaty that protects the right of women
to make their own decisions about their fertility and their sexuality.
CEDAW moves from a sex neutral norm that requires equal treatment of women, usually
measured by how men are treated to recognise that the particular nature of
discrimination against women merits a legal response. The convention addresses the
particular nature of women's disadvantages. For example, the right to life has
traditionally been interpreted in relation to capital punishment but this has ignored the
hundreds of thousands of women who die every year of pregnancy related causes.
The ratification of CEDAW means that South Africa has undertaken an international
obligation to meet the practical needs of women. This supports the local and primary
obligation, entrenched in constitutional principle III to entrench gender equality in the
final constitution.
Our local and international commitments have particular relevance when dealing with
the right to security of the person, which impacts upon reproductive rights. The
Committee on the Elimination of Discrimination Against Women, established under
CEDAW to monitor the progress made in its implementation, specifically recommends
that:
State parties should ensure that measures are taken to prevent coercion in regard to
fertility and reproduction, and to ensure that women are not forced to seek unsafe
medical procedures such as illegal abortion because of lack of appropriate services in
regard to fertility control.
If women are denied access to effective means of fertility control and of spacing their
children, if they are coerced in regard to reproduction, and are forced to seek unsafe
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If the right to security of the person is to be effective in women's lives, this means that
women have to possess the right to be in control of their bodies.
S11(2)(b) provides that security of the person includes the right "to be secure in and
control their own body." We strongly support the inclusion of s11(2)(b) in the Bill of
Rights, as being essential to women's liberty and security rights. We urge the
Constitutional Assembly to remove the brackets around s11(2)(b).
For women, control over their bodies has several implications:
1
2

3

4
5

Security from assault and sexual violence at the hands of their partners and
others.
Security from the systematic devaluation of girl children that characterises many
communities and contributes to the sexual vulnerability and reproductive
bondage of adolescent women, and to girl brides joining their husband's families
more as chattels than persons.
Security from government control of population which has historically been
expressed in crude programmes. For instance, there have been programmes to
reduce population with sterilisation and unsafe contraceptive programmes.
Security from denial of voluntary sterilisation and lack of access to contraceptive
services.
Security from the effects of punitive abortion legislation.

It has been argued that all (2)(b) is an element of security of the person and does not
merit specific mention in the Bill of Rights. However, the list of factors in all is there to
ensure that the right to security of the person is interpreted progressively in line with the
principles of the constitution.
It has also been argued that the right listed in s11(2) is tautologous. However, the same
argument can be made in relation to any of the other rights listed in s11. We
understand that the history of repression in South Africa is responsible for the specific
inclusion of the right not to be deprived of liberty arbitrarily or without just cause or not to
be detained without trial.
Similarly, we urge the constitutional drafters to consider the South African context when
drafting s11(2)(b), namely the result of the historical lack of control South African women
have had over their bodies. This is illustrated by the results of a 1995 Medical
Research Council Study which is based on a nation-wide study of women who
presented to hospital with incomplete abortions (which includes illegally induced
abortions) during a two week period in September 1994. The study reveals that "425
women could die in hospital each year from septic abortion," and that "6961 women are
moderately sick with abortion, and 5866 are very ill." While statistics vary as to the
number of illegally induced abortions in South Africa, it is estimated that between 45 000
and 300 000 women are having illegally induced abortions each year. Over the last 21
years of the operation of the Abortion and Sterilisation Act of 1975, millions of South
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illegally induced abortion.
In order for CEDAW to be effectively implemented in South Africa, women have to have
control over their bodies. We call upon our constitutional drafters to ask "the women
question", which means examining how the law fails to take into account the
experiences and values that are more typical of women than of men, for whatever
reason or how existing standards might disadvantage women. In particular, this also
means investigating the context in which women of different socio-economic and cultural
communities can avail themselves of reproductive options.
It has been argued in various party submissions on reproductive rights that the Bill of
Rights should assume a non-interventionist approach to this issue, because of the
attendant controversy. However, lack of state intervention does not signify non-control
or neutrality. This merely means that the inequality and the domination exercised in the
private sphere is disguised.
In conclusion, we urge the Constitutional Assembly to comply with South Africa's
Constitutional Principles and International Obligations and to address the historical
repression of South African women, through including section 11(2)(b) to provide
women with the necessary constitutional protection to fully enjoy their right to security of
the person.
Section 11(2)(a):
General Recommendation No. 19 adopted at CEDAW's eleventh session in January
1992 defined gender based violence as a form of discrimination which seriously inhibits
women's ability to enjoy rights and freedoms on a basis of equality with men.
We endorse the inclusion of section 11(2)(a). We commend the Constitutional
Assembly for bringing violence against women into a mainstream rights discourse, and
adopting an interventionist approach in this regard.
Section 26:
"the right to have access to health care services including reproductive health
care, of the highest attainable standard".
Section 26(1)(a) contains a clear message that health services which specifically and
only benefit women ought to be an integral part of health care services. Health care
services for women should be delivered comprehensively.
Law has historically failed to regulate areas that are crucial to women's well being, and
where health was regulated, this was often along racial and geographic lines. It is
essential that the constitution specifically regulates access to reproductive health care,
to ensure that a right to health care is interpreted progressively. The inclusion of a
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consistent with the ratification of CEDAW.
International human rights law refers to the right to the highest attainable state of health
as the object of the guaranteed right to health. As Tomasevaki points out, "the
substance of this right is necessarily relative: the highest attainable standard of health
necessarily varies in time and place." Thus the inclusion of "the highest attainable state
of health" acts as a limitation of the right, and makes it dependant on state resources.
We support the inclusion of "the highest attainable standard" in section 26(1)(a) as
being consistent with international norms.
It is interesting to note that the World Health Organisation who has never advocated for
the provision of health services on the basis of individual entitlement, has made the sole
exception of maternal and child care, where the World Health Assembly has urged
States to introduce laws and regulations to provide access to free medical service for
pregnant women, particularly in cases of high risk pregnancy, at delivery and during the
child's first year.
In conclusion, we commend the Constitutional Assembly for the inclusion of section
26(1)(a). The political and social gains of constitutionalising such a right are significant.
The right works together with other socio-economic rights, as part of a package. It has
been internationally established that factors affecting human health reach far beyond
the sector of health to improvements in water and sanitation, nutrition, nutrition and
housing.
SAM F MPHUTHI
National Executive Director
Johannesburg

Nyanga Zomoya Traditional Healers' Organisation
WITSIESHOEK

INTRODUCTION
The History of the country is the spirit of the country's inhabitants. The future is built
upn the past, in order to understand the present and forecast the future.
Let us try to understand the past, no wiser words of advice can be given than those
send by the late President Kruger to his people a fortnight before his death.
Those who wish to create the future must not lose sight of the past. Therefore look into
the past for all that is to be discovered, which is good and beautiful, from one's ideas
one must try to realise that only the best is good enough.
In order to know people it is better to know their country and how it became into being.
These will then tell us the work of our forefathers who had many problems who are also
facing us today. Traditional healers begun in a very small way and grow up steadily like
any other healers.
We are looking back with greatful minds to what has been achieved by our forefathers, it
will be idle to say we are forgetting the past because to forget one's past it will be
forgetting one's own soul and ideals of the future.
This may be done by fostering and ivolving the traditional healers in the community as
part of healers' wareness, love of their heritage, history and culture and traditions and at
the same time providing them with the knowledge in which they live and to make them
feel that they are an important part of the community.
TOHOPO NCALA
RELATIONSHIP BETWEEN BURSES AND TRADITIONAL HEALERS
1.

The relationship should be that of mutual understanding, trust and acceptance
for the purpose of uplifting the health status of our communities.

2.

Traditional and spiritual healers are the key people when our people believe in
for:(a)

The support, cure, spiritual healing and rehabilitation.

(b)

They are our communities' first contacts because our people consult
traditional and spiritual healers before consulting westernised healers.

(c)

They go privately to consult them for fear of intimidation from the nurses,
doctors and priests.
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4.

(i)

Traditional healers have been with us since before the arrival of the
"Boers."

(ii)

Our people used traditional medicines to cure illnesses such as public
lice, sexually transmitted diseases etc. The very treatment of our psych
patients some may be due to some psychological problems, as well as
spiritual problems and our traditional healers will be of help working
together with our psych trained doctors and nurses.

They know and can identify causes of diseases that western doctors cannot
identify.
It can be of utmost important if traditional and spiritual healers can be included in
our health care delivery system so that our nurses, doctors can learn from them
and the same applies to traditional healers.
According to research 80% of our communities chose tradtional healers.
Even the church should stop critisizing traditional healers because the are here
to stay.

TRADITIONAL BIRTH ATTENDANTS
There are people in our communities who have delivered babies with no problems,
especially older women and grannies.
Many births are occuring within the communities and are not reported for fear of
intimidation by so called educated civilized people. This occur because of:(a)

The attitude of our nurses who treat people as cases.

(b)

There are no support systems from the nurses.

(c)

Relatives more especilly mother in law and the mother to the women in labour
are not allowed in the delivery room to give support.
Women in labour is also exposed to being delivered by male nurses of which
according to our culture it is a taboo for men to be in the delivery room when birth
is taking place. There are customs done after the baby is born now with the
types of health care services we have, this does not allow our people to do their
customs.
NUTRITION
The nutrition status of our communities have gone down and this need to be
addressed.
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They need to have good nutrition. Health education on nutrition is of utmost
importance.
The communities should be encouraged to use our own staple food rather than these
refined foods from the shops.
Agriculturists should be encouraged to use our own staple food rather than these
refined foods from the shops. Agriculturists should play an important part in educating
our communities on how to produce for the improvement of their nutritional status.
Breastfeeding should be encouraged by everybody, burses, doctors, traditional and
spiritual healers.
The introduction of our mieliepal and oil should be encouraged to feed our babies.
Families that are large should be helped but it should'nt create dependence among our
communities.
Nutrition or feeding schemes should first identify families in need before they can start
feeding people who are capable of feeding themselves.
DISTRICT SURGEONS
Most of the distrct surgeons do not treat our people with dignity. They treat people as
cases not as people. Our people are tossed around. They are refered without proper
information especially those with pensions and the disabled.
They send people to nurses without any referal letter wheras they know exactly there is
nothing that they will get from these nurses. This state of affair is disgusting, this
problem should be addressed accordingly or distrct surgeons with these practices
should be phased out.
STREET KIDS
This is a problem amongst our communities more especilly where people are
concentrated. This has led to more crime taking place and children roaming about in
taxis and towns.
This problem should be looked into critically. According to our culture i.e. blacks there
are no street kids, where are the families, brothers, grandparents etc.
Their home situation and problems that led to them being found in the streets should be
addressed by socialworkers, nurses, the church and the community at large.
ORPHANS
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extended family relatives to care for them. Children need to grow within an enviroment
suitable for their emotional and social wellbeing in a family.
This problem need to be addressed and social workers to do their job to ensure that the
children grow in totality. This will limit the government from building more homes for
orphans.
AGED
The question of aged people need to be addressed. The aged have children and
reatives who can care for them. But they are dumped in old age homes. Children and
relatives only remember them during pension when they are to collect money for their
own good.
Aged homes should be used for critically ill people this will relieve specialised care
provided by the institution.
The community should be encouraged to take full responsibility of their aged people and
this will reduce government spending taxpayers' money by building unnecessary aged
homes.
SOCIAL WORKERS
Social workers' role should be clearly idntified. The communities should know them,
and what help they can obtain from them. Social workers should now come out of their
offices to offer services to the community. They should avail themselves when they are
needed.
RECOMMENDATIONS
Our health care services or clinics should be built in such a way that it is of a
multidisciplinary team approach i.e. traditional, spiritual healers, Homeopathy, burses,
doctors, laboratory technicians traditional birth attendants are all working together to
improve the health status of our community. This will encourage our people to use the
service they feel they are confortable with.
The question of white nurses attending people should be addressed. These nurses
only visit clinics once a week in most small towns. These clinics should or must operate
fully and daily. More black nurses should be recruited in such areas to serve our
communities joitly with these nurses. This has created a barrier between our people
and the health care personel in that this person doe'nt understand the language, culture
and their beliefs. Therefore our people will never trust and accept these people, that
they will receive the help and care they need.

SUBMISSION BY GENERAL G.L. MEIRING, CHIEF OF THE SOUTH AFRICAN
NATIONAL DEFENCE FORCE IN RESPECT OF THE WORKING DRAFT OF THE
NEW CONSTITUTION
20 FEBRUARY 1996
INTRODUCTION
In view of the Constitutional Assembly's time constraints, I shall limit my submission to
matters concerning the Department of Defence and, in particular, the South African National
Defence Force.
My submission is in addition to my Department's submission, which submission, I support.
Some detail differences must be ascribed to my efforts to provide you with further alternatives.
Particular topics will be dealt with.
SUBMISSIONS REGARDING CERTAIN TOPICS
1.

"Governing Principles"
a.
b.
c.

d.

Clause 174 applies.
Further consideration has to be given to this matter.
Argument
i.

Principles which are peculiar to "national security" and which define the
mission and purpose of national security, should be mentioned here.

ii.

Altruistic ideals "to live as equals, to live in -- harmony, to be free from - want and to seek a better Life" can equally apply to the whole
Constitution or to "Finance" (Chapter 14) or the "public Administration
(Chapter 12).

Proposal : I accept and respect, though, the consensus regarding
what I have referred to as altruistic ideals. The two sets of principles/ideals can
be married by rephrasing Clause 174(a) as follows :
(a)

National security must [reflect] underpin the resolve of all, South
Africans, as individuals and as a nation, to live as equals, to live in
peace and harmony, to be free from fear and want and to seek a better
life by providing for their defence, safety and sec

2.
"Composition of the Defence Force" with reference to its "Intelligence
Division"
a.

Clauses 184(1) and 175(1), read with Clause 185(c) apply.

b.

They need re-appraisal.

c.

Argument : A number of problems are present

d.

i.

The Intelligence Division of the Defence Force forms an integral part of
that Force. (A similar situation applies in respect of all defence forces
across the globe).

ii.

The Intelligence Division of the Defence Force has been established in
terms of a law(sec 7, Defence Act, 1957), and not by virtue of a
subjective discretion (Clause 184(1)).

iii.

For statutory recognition of the above, see the National Intelligence
Act, 1994, and sec 3 of the Intelligence Services Act, 1994.

iv.

It is manifestly unwise to leave the establishment (or otherwise) of any
intelligence service to the arbitrary and subjective discretion of any
person, albeit the President.

v.

Clause 1 84(1) in its present form could be taken to imply that
intelligence services so established by the President, are instruments of
power created for the President's purposes. Clause 1 84(1) appears, in
effect, to enshrine the power of the President to establish intelligence
services and not to rein in intelligence services and to control their
powers.

Proposal : The situation can be corrected by amending Clause 184(1) as
follows :

"(1)[The President may establish] An intelligence service or services may be
established by or under national legislation
3.

"Control over" the Defence Force
a.

Clauses 77(2), 78, 177(1) and 178 apply.

b.

This matter is of primary importance and needs further consideration. Some
aspects may have been inadvertently omitted by the drafters.

c.

Argument :
I.

The President, quite rightly, is the Commander-in-Chief of the defence force
(Clause 77(2)).

ii.

In the Working Draft, the following provisions of the current Constitution
have been omitted :

"82.(4)(b) The President may --(ii) employ the -- Defence Force in accordance with and subject to section 227
and 228; and

(iii) confer upon members of the -- Defence Force permanent commissions and
can cancel such commissions".
iii. The said "employment" by -the National Executive is a vital element in the
political control over the defence force. It should take place at the highest
political level except, perhaps, in cases of great and immediate emergency, in
respect of service in the preservation of life, health or property (sec
227(1)(c), current Constitution) service in the provision or maintenance of
essential services (sec 227(1)(d), current Constitution).
iv. This supreme principle should be enshrined in the Constitution, possibly as
Clause 76(3) or in Clause 78. Otherwise, the matter may eventually be
treated in whatever way incautious legislation may allow - even by way of
exercise of discretion. Abuse of power may eventually result if such an
approach is pursued. The minimalistic approach in the drafting of the
Constitution should not, in my view, lead to the omission of such an
important principle.
v.

The granting of permanent commission to officers is, and has always been,
the prerogative of the Commander-in-Chief. Thereby, the individual is
charged with the rights and duties of command in defence of the sovereignty
of the Republic. Simultaneously, the individual undertakes, if circumstances
so require, to make the highest sacrifice in the execution of his functions and
duties. It is a matter of sacred honour that this provision should be retained
in the Constitution (1 submit, in, Clause 78(3)).

vi. The Minister is rightly charged with the day-to-day political responsibility of
the defence force. I fully support Clauses 1 77(1) and 1 78 in this regard.

4.

"Command" of the Defence Force
a.

Clause 178(1) refers.

b.

The notion of "command" needs reconsideration.

c.

Argument :The notion of "command" by the Chief of the defence force is
described in sec 225(1) of the current Constitution as “military executive
command" instead of "to command the -- force" as is stated in Clause 1 78(1).
It is submitted that the Chief of the defence force acts at the level of the
(military) executive, ie at the corporate level, within the defence force.
Decisions at that level are mostly reached in or after consultation and are
executed by way of eg directions, instructions, written force orders, commands
etc.

d.

Proposal : It is submitted that "military executive command" is the appropriate
term and it should be used in Clause 178(1).

5.

Defence Civilian Secretariat"
a.

Clause 179 refers.

b.

The aspect of total civilianisation of the Secretariat within 2-3 years, needs
reconsideration.

c.

Argument:

d.

i.

The requirement in (probably) 1999, when the new Constitution comes
into force, for the whole Secretariat to consist of civilians only, may not
be attainable. The function of accounting officer by the secretary is an
onerous and involved one and is and will, for some time, only be
possible with the help of the Chief of Staff Finance of the Defence
Force and virtually his entire staff being transferred to the Secretariat as
a going concern.

ii.

It is not clear why delegation/assignment of functions by the Minister as
well as the statutory duties in respect of the Secretary/Secretariat, are
enshrined in the Constitution. Such extensive provision has not been
deemed necessary in respect of other functionaries mentioned in the
Constitution, eg the Chief of the defence force - see Clause 1 78.

iii.

Care will have to be taken that idealism do not cause the total collapse
of the Secretariat by the removal of scarce and competent staff from the
Secretariat.

Proposal : This problem can be overcome by phrasing Clause 179 as follows:
" 179. A civilian [secretariat] secretary for defence must be [established by]
appointed in accordance with national legislation to function [under the] in
accordance with the directions of the Cabinet member responsible for
defence [and to administer any matters entrusted to it by that Cabinet member
or national legislation]."
Alternatively :
" 179. A civilian secretariat, -- [etc] : Provided that non-civilian members
may serve in the secretariat in the event of sufficient competent civilians not
being available

6.

Police Service to be Limited to "Internal" Matters in the Republic
a.

Clauses 180(3) and 176(2) refer.

b.

The area of application of the Police Service's functions, needs reconsideration.

c.

Argument :

i.

Clause 180(3) reads
(3) The objects of the police service are to prevent and investigate
crime, to maintain public order and to protect and secure the Republic,
its inhabitants and their property. "

d.

ii.

The words in bold create a clear overlap with Clause 176(2) which
establishes the defence force's primary object as being "to defend and
protect the Republic, its territorial integrity and its people, [etc.]".

iii.

It is self-evident that two security services cannot be assigned the
same task. This, clearly, is an oversight.

Proposal :

The inclusion of "maintenance of law and order" and "the preservation of the internal
security of the Republic" (see eg sec, 215(c) and (d) of the current Constitution) should
be considered in Clause 180(3) in respect of the police service.
7.

Curtailment of Chapter 2 in respect of soldiers, airmen and seamen
a.

Chapter 2 refers.

b.

Further consideration, in consultation with the SANDF, should be given to
curtail Chapter 2 in respect of the military.

c.

Argument :
i.

Explicit provision should be made for curtailment of the Bill of Rights
in respect of the military.

ii.

It is expedient to refer here to the draft White Paper which states inter
alia :
(1)

“--[soldiers have] the same fundamental rights as
civilians. [But there are] certain exceptions to this principle by
necessity because of the unique nature of armed forces and
military service".

(2)

"-- the ability to expand the size of the Defence Force to
appropriate force levels within a realistic warning period -should the threat situation deteriorate significantly [is vital]".

(3)

"-- comparison with other countries indicates that unionisation
in armed forces even with severe limitations, is the exception in
democratic countries".

8.

iii.

In the current Constitution, curtailment of the Bill of Rights was much
less of a necessity than will be the case in respect of the proposed one.
It refers, for example, explicitly to "a state of national defence"; "service
in defence of the Republic"; "the establishment, organisation, training,
state of preparedness, call up, obligations and conditions of service of
the part-time reserve component" of the South African National
Defence Force; the fact that "no member of the permanent force shall
hold office in any political party"; the "establishment of the Defence
Force -- capable of executing its functions in terms of this
Constitution"; "Service in compliance with the international obligations
of the Republic with regard to international bodies and other states",
etc. These provisions, if not clearly, then by necessary implication,
curtail the rights of the military under the existing Bill of Rights.

iv.

By their omission from the Working Draft, the clear/necessary,
implication of such curtailment, fails away.

v.

It has, therefore, become necessary to reconsider this whole matter possibly in a way akin to "Option 2." to Clause 38, but, more likely, by
way of clear reference to exceptions in Clause 175 (see eg Clause
175(6) in respect of the limitations regarding the furthering or
prejudicing party political interests

d.
i.

Proposal:
Clause 175(6) should be rephrased to give precise effect to Constitutional
Principle XXXI of the current Constitution.

ii.

Explicit/by clear implication, curtailment of Chapter 2, in respect of the military,
must be reconsidered in consultation with the DOD in respect of

-

foreseeable real danger to life and the loss thereof in or as a result of military
action

-

Compulsory military service in times of national crises

-

limitations to the right to form and join trade unions and, especially, to strike and
to demonstrate

-

limitations to certain political rights.

Secrecy Regarding Certain "International Agreements"
a.
b.

Clauses 201(2) and 31 refer.
Argument
i.

Grave concern exists regarding international agreements which have to
be afforded secrecy/confidentiality.

ii.

Somehow, this requirement has to be provided for.

iii.

The qualification that information may be obtained if same is Cl required
for the exercise or protection of rights" in paragraph

(b) of Clause 31(1), should be extended to paragraph (a) thereof and,
furthermore, be limited to "personal" or like rights.
c.

Proposal:
i.

A second proviso to provide for instances where international agreements
have to be protected should be added to Clause 201(1).

ii.

Recognition that protection of essential State secrets by way of
legislation may be provided for, should be incorporated in Clause 31.

9.
Overlap between Parliamentary Committees responsible for defence and
intelligence matters
a.

Clauses 177(2) and 185(a), refer.

b.

An inadvertent overlap in the functions and powers of these committees have
arisen.

c.

Agreement :
i.

The Intelligence Division of the Defence Force is subject to scrutiny by
the Joint Standing Committee on Intelligence (Intelligence Services
Control Act, 1994).
ii.

This function takes place subject to certain limitations and certain
provisions regarding secrecy.

iii.

Clause 177(2), on the other hand
- also endows the Committee regarding Defence Matters with the same
(overlapping) rights ("all defence matters")
- but does not limit such right in any way (eg not in the way that
Clause 185(a) does - regarding "oversight over the budgets").

d.

Proposal:
The Intelligence Division of the Defence Force should,
for purposes of Parliamentary scrutiny, fall under the arrangement of
Clause 185(a) only.

(G.L. MEIRING)
CHIEF OF THE SA NATIONAL DEFENCE FORCE: GENERAL

South African
Jewish Board of Deputies
19 February, 1996
SUBMISSION AND PROPOSALS ON CHAPTER 2 OF THE WORKING DRAFT OF THE
NEW CONSTITUTION
A.

INTRODUCTION AND MOTIVATION

1.
This final submission is made by the SA Jewish Board of Deputies, as the representative of
the Jewish Community of South Africa, herein referred to as the Board.
2.
The Jewish community is highly organised and structured in ways that reflect our traditions
and religious tenets for the purpose of Jewish identity, continuity and community. Our
organisations, educational facilities and social welfare services and institutions are founded on the
principles of religious adherence, and function as vehicles which serve these practices and reflect
the relationship between individuals, the home and the community.
3.
The Board makes this submission in the belief that the proposals made herein are in the
interests of the entire South African nation, for the common good of society.
4.

In making this submission, the Board is motivated by the following considerations:

4.1
For many centuries, the Jewish people has been the victim of racial, social, political and
religious prejudice, discrimination, hatred and violence, even in the very recent past, and,
accordingly the Board wishes to ensure that all peoples, communities and groups in South Africa
are adequately protected from such indignities and abuse.
4.2 In a heterogeneous South Africa, and particularly in the light of our long history of racism,
racial intolerance and violence, it is essential that the Constitution should not provide protection for
those who would seek to revive such evils.
4.3
Our experience has also taught us that the rhetoric of hatred is insidious, and that, though it
may not lead to immediate violence, it can lead to insensitivity to others who are different, and
ultimately to violence against them.
4.4
The tragic experience of this century also teaches that racist opinions can lead to race hate
and insensitivity, fostering potential for acts of palpable violence and discrimination. The lessons of
apartheid South Africa and nazi Germany suggest that spreading racial and religious hatred can
triumph over free speech.
4.5
Our experience has also taught us that the purveyors of hatred and discrimination often
exploit and abuse the very rights and freedoms that they wish to deny to the objects of their venom.

4.6
We believe that the South African Constitution should both protect and promote diversity
and equality, by entrenching the right of religious and cultural groups to maintain and develop their
own religion and culture, without impinging on the rights of others, and without disparaging other
religions and cultures.
4.7 It is also our view, that while learning about and encouraging respect for the religion and
culture of others, religious or cultural groups should be protected from exposure to indoctrination
by the exponents of other religious or cultural groups in state institutions.
4.8
Although the Board realises that the provisions of the Constitution will be supplemented by
legislation on specific matters, it feels that the Constitution itself should be clear and unambiguous
in its enunciation of the core principles, values and basic group and individual rights on which our
society and new democracy will be predicated.
B.

THE BOARD'S SPECIFIC PROPOSALS

1.

EQUALITY: CLAUSE 8:

1.1 There is no express ban on racism in the Constitution, which merely outlaws racial
discrimination. The Constitution should entrench the right to freedom from racial attack,
incitement and abuse, as well as the right to claim the protection of the law and courts against such
conduct.
2.

HUMAN DIGNITY: CLAUSE 9:

2.1 We call for a general definition clause of "person” and "everyone" to include individuals,
natural persons, corporate entities and groups.

3.

FREEDOM OF RELIGION, BELIEF AND OPINION: CLAUSE 14:

3.1
The new draft does still not guarantee the free practice of religion, as distinct from the right
to hold religious beliefs. The fact that the draft sub-clause 14(2) refers to "religious observances"
does not meet this objection, as that subclause only deals with such observances in state or stateaided institutions. Accordingly, my Board appeals for the inclusion of a guarantee of the right to
the free practice of religion.
3.2
As to the provisions of sub-clause 14(2)(a), the Board, in its previous submission in this
regard, called for the clarification of the nature and composition of the "appropriate authority", but
this has not been done.
If such "authority" is the relevant legislative authority, this should be made clear. If, however, the
term refers to the governing body of the relevant institution, then, in state institutions, there is the
very real danger that minorities within the institution may not be adequately protected. On the
other hand, state-aided institutions, many of which are established by religious communities with

the express purpose of fostering a particular religion, should be free from control by any
"appropriate authority" other than the governing body of the institution.
3.3 As to sub-clause 14(2)(c), as the Board suggested in its previous submission, attendance at
religious observances at state schools should only be allowed with the consent of the parents of the
children involved. The Board again calls for an appropriate amendment in this regard.
3.4 As to sub-clause 14(3), the Board respectfully draws attention to the looseness of the
language, and the real possibility of confusion. Does the draft deal only with marriages concluded
under either of the systems mentioned in the sub-clause, or does it deal with (a) systems of
marriages, and (b) systems of personal and family law? Furthermore, as the word "system" occurs
twice, is it only the second "system" that is required to be consistent with the Bill of Rights, or must
the system of marriages also be consistent therewith? Only when this uncertainty is removed can
comments on the draft serve any purpose.
4.

FREEDOM OF EXPRESSION: CLAUSE 15:

For the reasons set out in the introduction, the Board pleads for the inclusion of sub-clause
15(2)(c), but suggests that the last five words be omitted.
Accordingly, it should read as follows:
"(2) Subsection (1) does not protect (a)
propaganda for war;
(b)
the incitement of imminent violence; or
(c)
advocacy of hatred based on race, ethnicity, gender or religion."

5.

EDUCATION: CLAUSE 28:

5.1
The Board draws attention to the fact that the word "establish" appears to have been
omitted before "educational institutions" in the first line of clause 28 option 2 sub-clause (3).
Compare section 32(c) of the Interim Constitution.
5.2
Option I sub-clauses (1) & (2) fail to clearly reflect the right of private/community schools
to state aid.
5.3
We thus wholly support the inclusion of option 2 by the addition of sub-clause
(3)
but it should ensure the granting of aid to educational institutions which have as their basis a
common language, culture or religion and do not discriminate on the basis of race.
5.4
We accordingly propose that the wording be strengthened with an obligation on the part of
government to grant aid to educational institutions formed on the basis of a common language,
culture or religion and do not discriminate on the ground of race.

5.5 Private/community schools save the relevant government the cost of educating a child. The
recent government white papers acknowledge the role these schools play as partners in education.

6.

GENERAL:

6.1 The Board feels that, as in other countries, there should be a clause dealing with the abuse of
basic rights, and providing that a person who abuses a basic right in order to attack the free
democratic order should forfeit the protection of such basic right.
6.2 We would like to draw attention to the lack of adequate provision made by the Constitution
to the field of welfare and social services. As background, we refer to our opening remarks
regarding Jewish communal structures and their role in Jewish community and continuity,
6.3 We propose that the following clause be incorporated into the Constitution, as has been done
in the case of education:
(a) Everyone has the right to have access to social welfare, incorporating assistance and social
services, of the highest attainable standard.
(b) The state shall take reasonable and progressive legislative and other measures to secure this
right, and to further social assistance and social services so as to make such assistance and services
adequate and accessible.
(c)
Everyone has the right to establish social services based on a common culture, language or
religion, provided that there is no discrimination on the ground of race.
(d)
The state shall be obliged to grant aid to all social welfare services that comply with the
reasonable requirements set by legislation, and the state, in granting such aid, shall not discriminate
against any social welfare service on the ground that it has been established on the basis of a
common language, culture or religion.
6.4
Private/communal welfare and social services are partners with government in service
delivery.

C. CLOSING
The Board is prepared, if requested to do so, to make further written or oral representations in
regard to the matters dealt with in this submission.

SEYMOUR KOPELOWITZ
National Director

PUBLIC SERVICE COMMISSION
20/02/1996
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
Thank you for your letter dated 17 January 1996 in the above regard.
The Public Service Commission would like to provide the following comments on
Chapter 12 (Public Administration) of the Working Draft of the New Constitution:

CLAUSE 171(2)

This Clause provides for "the appointment in the public administration of a number
of persons on policy considerations as regulated by national legislation..."

The Commission is of the opinion that this formulation needs clarification and
reformulation. The phrase "policy considerations" is open to multiple interpretation.
For example, can it be interpret to mean political appointments to accommodate
appointments of Special Advisors to Ministers as well as "political" appointments of
Directors-General? If so, in the case of Directors-General, it would be in conflict
with the "non-partisan" nature of the Public Service as entrenched in Constitutional
Principle XXX.

CLAUSE 172

The Commission is of the opinion that strong consideration should be given to
change the name "Public Administration Commission" to the name "Commission for
Effective Governance and Efficiency". It should be noted that the acronym "PAC"
for the envisaged constitutional body could cause confusion with the acronym of a
political party represented in Parliament. Furthermore, the eminent restructuring of
the Public Service Commission is paving a new direction which places emphasis on
monitoring, efficiency, merit protection and effectiveness, all of which are in line with
principles outlined in Section 171(1) of the Draft Constitution. The Commission
submits therefore that the appropriate name is as suggested above. However, the
naming of the new body would have to take into consideration the entrenched name
"Public Service Commission" contained in constitutional Principle XXX of the interim
Constitution.

As regards the size of the envisaged body, this Clause makes provision for each
province to be represented in the Commission. This would imply that the provincial
component on the Public Administration Commission would hold sway in numerical

terms (nine representations) unless this is balanced by at least nine national
representatives. This would result in a very large, expensive and probably
unworkable body. The Public Service Commission therefore suggests that the
structure of the Commission be reconsidered seriously. Experience with the Forum
of Service Commissions would argue strongly for retention of a national service
commission and provincial service commissions, under respective national and
provincial legislation in keeping with the values and principles of the Constitution
and national legislation. A working relationship between the national and provincial
commissions would also be based on a framework developed in keeping with
national legislation. The Public Service Commission therefore suggests that
Clauses 172(1) and 172(3) should be reconsidered and revised accordingly.

The Commission would finally like to draw the attention to the fact that the Working
Draft obviously does not make provision for the continuation of the role of the
present provincial service commissions. This may be in conflict with Constitutional
Principle XVIII of the interim Constitution which stipulates that the powers and
functions of the provinces (and this would include the power to establish provincial
service commissions) shall not be substantially less or inferior to those provided for
in the interim Constitution.
PROF S S SANGWENI
------CA SUMMARY
PUBLIC ADMINISTRATION COMMISSION
1

Appointments on Policy Consideration

S171(2) provides for the appointment in the Public Administration of a number of
persons on policy considerations as regulated by national legislation.
The Public Service Commission ("the Commission") is of the opinion that this
formulation needs clarification and reformulation. The phrase "policy consideration"
is open to multiple interpretation. For example, can it be interpreted to mean
political appointments to accommodate appointments of Special Advisors to
Ministers as well as political appointment of DirectorsGeneral? If so, in the case of
Directors-General, it would be in conflict with the "non-partisan" nature of the Public
Service as entrenched in Constitutional Principle XXX.
2.

Name of the Commission

The Commission is of the view that strong consideration should be given to change
the name "Public Administration Commission"(PAC) to the name "Commission for
effective Governance and Efficiency". The acronym PAC could cause confusion with
the acronym of a political party represented in Parliament. Furthermore, the
eminent restructuring of the Public Service Commission is paving a new direction
which places emphasis on monitoring, efficiency, merit protection and effectiveness.

3.

Size of the Commission

S172(3) makes provision for each province to be represented in the Public
Administration Commission. This would imply that the provincial component on the
Public Administration Commission would hold sway in numerical terms unless it is
balanced by at least nine national representatives. This would result in a very large,
expensive and probably unworkable body.
The Public Service Commission suggests that the structure of the Public
Administration Commission should be reconsidered seriously. Experience in the
forum of Service Commissions would argue strongly for retention of a National
Service Commission and Provincial Service Commission. A working relationship
between the national and provincial commission would also be based on a
framework derived from national legislation.
4.

Provincial Service Commissions

The working draft does not make provision for the continuation Provincial Service
Commissions. This, according to the Commission, may be in conflict with
Constitutional Principle XVIII which stipulates that the powers and functions of the
provinces shall not be substantially less or inferior to those provided for in the
interim Constitution.

UNIVERSITY OF STELLENBOSCH
COMMENTARY ON PROPOSALS CONCERNING
EDUCATION IN THE WORKING DRAFT
OF THE NEW CONSTITUTION
18 February 1996

1.

GENERAL

In UNESCO's recent (1995) "Policy Paper for Change and Development in Higher
Education' the essential challenges facing higher education in a rapidly changing world are
summarised as follows: (page 8)
(1)

"The relevance of higher education is considered primarily in terms of its role and place
in society, its functions with regard to teaching, research and the resulting services, as
well as in terms of its links with the world of work in a broad sense, relations with the
State and public funding, and interactions with other levels and forms of education.

(2)

The need for relevance has acquired new dimensions and greater urgency as modem
economies demand graduates able to constantly update their knowledge, learn new
skills and with the qualities to be not only successful job seekers but also job
creators in continuously shifting labour markets. Higher education has to rethink its
mission and redefine many of its functions, particularly in view of society's need for
lifelong learning and training.

(3)

One of the prerequisites for the successful functioning and management of higher
education resides in good relations with the State and society as a whole. These
relations should be based on the principles of academic freedom and institutional
autonomy which are essential for the preservation of any institution of higher
education as a community of free inquiry, able to perform its creative, reflective and
critical functions in society. While the State may and should assume catalytic and
regulatory roles, institutional self-governance in higher education should prevail. At
the same time, the entire socioeconomic environment compels higher education
institutions to build up ties and linkages with the State and other sectors of society, and
to accept that they are accountable to society in general."

The University of Stellenbosch fully subscribes to these sentiments, as also appears from the
recent address at the opening of its academic year by its Rector and Vice-Chancellor
(Annexure A). The University is committed to meeting the needs of South Africa by
producing graduates with an education which enables them to make our country
internationally competitive.

In the University's view the drafting of a final constitution should provide a framework which
enables our universities and other institutions of higher learning to contribute to the
reconstruction and development of South Africa and therefore to greater equity in our society.

2.

ACADEMIC FREEDOM AND INSTITUTIONAL AUTONOMY

As is stated clearly in the quotation from the UNESCO Policy Paper it is essential that such a
constitutional framework should provide for academic freedom and institutional autonomy in
higher education. Otherwise universities cannot perform their functions in society.
For these reasons this University already made a submission to the Constitutional Assembly on
5 June 1995, motivating a request that individual academic freedom in and the institutional
autonomy of institutions of higher learning be expressly protected as fundamental rights in the
final text of the Bill of Rights in the South African constitution. The University also
participated in the unanimous submission of the Committee of University Principals to the
same effect, which was sent to the Constitutional Assembly on 2 August 1995.
The University wishes to reiterate its support for the two submissions referred to in the
previous paragraph and for the wording of the proposed addition to the final Constitution
suggested in those submissions.
Nevertheless, if the University has to choose between the two options given in Clause 29 of
the Working Draft of the new Constitution, it wants to express its clear support for the first
option. It does so for the same reasons as the Committee of University Principals in its recent
submission to the Constitutional Assembly (as was decided at the CUP meeting on 25 January
1996).
Without repeating the arguments in the CUP submission, Stellenbosch University wants to
emphasise that its position in favour of Option 1 is based on universal principle and is not
merely a matter of expediency. It furthermore is fully aware that neither individual nor
institutional academic freedom constitute absolute rights. They are limited by e.g. clause 35 of
the Working Draft, which will ensure that universities will comply with their responsibilities to
society, the state and other stakeholders. This University is, in any case, fully committed to
playing its role in the development of our country and making a maximal contribution to
ensuring a more equitable and better educated society. It is therefore fully aware of and tries
to be responsive to the context within which it operates.

3.

CHAPTER 12 OF WORKING DRAFT

On page 8 of the UNESCO Policy Paper the important issue of the funding of higher
education is addressed in the following terms:
"Limited public funding is one of the main constraints on the process of change and
development in higher education. It is also a source of its current crisis and of the
strained relations between the State and the academic community. Higher education

institutions need to improve their management and to make more efficient use of the
human and material resources available, thus accepting their accountability towards
society.
Public support for higher education remains essential, but higher education institutions
need to engage in an earnest search for alternative funding sources. Moreover, all
stakeholders - students, parents, the public and private sectors, local and national
communities and authorities - must join in this search. Nevertheless, the specific
conditions prevailing in each country indicate that it would be erroneous to expect that
alternative funding can bring higher education out of the current crisis and stop the
process of deterioration now affecting many institutions, particularly in the developing
countries."
The University of Stellenbosch is fully aware of the need to make the most efficient use of its
resources and numerous initiatives have been taken in this regard over the last three years. It
is also actively engaged in the search for "alternative funding sources", i.e. funding not
provided by the State. It nevertheless remains a reality that the biggest part of this University's
funding comes from the State and that it will probably remain so for a considerable time.
The University accepts that public funding of its activities imposes on it the duties, of
accountability and transparency and that it needs (in the words of the UNESCO Policy Paper)
"to build up ties and linkages with the State and other sectors of society".
All this does not, however, in the strongly held view of the University, mean that institutions
of higher learning are part of "public administration". By their very mission such institutions
are not administrative bodies charged with fulfilling administrative functions. Stellenbosch
University therefore cannot support the definition of "public administration" in clause 171(1)
of the Working Draft. It wishes to propose that all institutions of education and learning (in
particular institutions of higher learning) be excluded from the application of Chapter 12 of the
Working Draft.
The University supports the recent submission of the CUP to the same effect, as decided on at
the CUP's meeting on 25 January 1996. Unlike the CUP the University cannot support the
alternative mooted in the final paragraph of the CUP's submission, viz. that at the very least
universities should be excluded from the jurisdiction of the Public Administration Commission
(i.e. Clause 172), but that they could remain subject to Clause 171 in an amended form. In the
opinion of this University higher learning (and all other education) should, as a matter of
principle, not be defined as a part of "public administration".
Stellenbosch fully supports the introduction of a general and appropriate framework of
principles for the higher education sector, but this should be done in a non-prescriptive manner
and in specific legislation dealing with that sector. This is proposed in the comprehensive
Draft Bill on Universities and Technikons prepared by the CUP and submitted to the National
Commission on Higher Education.

4.

OTHER RELEVANT CLAUSES IN WORKING DRAFT

The University of Stellenbosch also wishes to comment on certain other clauses in the
Working Draft which are of great importance to it and to all education in general.
4.1

Clause 6 (Languages)
The University supports Option 2 of Clause 6, i.e. the retention of section 3 of the
1993 Constitution. It does so for reasons of national reconciliation, equity and legal
certainty. This is also in accordance with Constitutional Principle XI in Schedule 4 to
the 1993 Constitution.
The other two options create uncertainty and would be highly counterproductive to
national reconciliation if e.g. existing language rights were to be taken away.

4.2

Clause 14 (Freedom of Religion)
Stellenbosch University is not based on any particular religious foundation and its
Private Acts have always contained a so-called "conscience clause", prohibiting any
discrimination on the ground of religion or belief. The University therefore fully
supports the proposed clause 14(1) in the Working Draft.
Since the great majority of students at Stellenbosch and most other South African
universities come from a particular religious background and have strong religious
convictions, this University also supports the proposed clause 14(2), allowing religious
observances at state-aided institutions subject to certain provisos.

4.3

Clause 22 (Labour relations)
The University supports the proposed clause 22, especially in view of the past unfair
legislation excluding academic staff at universities from the protection of the Labour
Relations Act.
It would, however, propose that the word "workers" in Clause 22(2) be replaced by
"employees" in order to avoid possible legal uncertainty about the exact scope of the
term. It would also seem that an appropriate balance between the rights of employers
and employees would require the retention of sub-clause 22(3)(c).

4.4

Clause 28 (Education)
The University of Stellenbosch recognises the importance of quality education for all
persons who are capable of drawing benefit therefrom. This is, indeed, a key to
successful national development.
The University therefore fully supports sub-clauses 28(1) and (2) of the Working
Draft. Sub-clause 28(1)(b) may, at first sight, establish a right to free tertiary
education, which our country unfortunately cannot afford and which is being proved

impossible and unaffordable in even the most developed countries. At a closer reading
the word "reasonable" is probably sufficient to prevent such an unrealistic
interpretation, but an express reference to affordability for the state may be desirable.
Stellenbosch wishes to express its support for Option 2 of Clause 28, which would
include sub-clause 28(3). This support is, once again, based on the principles of equity
and national reconciliation, which require that full effect should be given to
Constitutional Principle XI in the 1993 Constitution.
Sub-clause (3) is furthermore based on a number of international human rights
documents, such as article 27 of the International Covenant on Civil and Political
Rights of 1966. (Cf to section 30 of the Indian Constitution). This principle also
received the support of President Nelson Mandela in a speech on 13 January 1996:
“On the question of education you know that the position of blacks, coloureds and
Indians in relation to whites is very desperate indeed, and we are trying to introduce
non-racial education. But in 1955 already we issued our basic policy, and said we
want a non-racial society. But any community which wants to retain its schools, its
own language, its cultural background, its religion, is free to do so. All that we want:
if you have got a school with the Afrikaans medium - a black child, African, Coloured
or Indian, who wants to go to that school, is perfectly entitled if he's prepared to use
Afrikaans as his medium!”
Sub-clause (3) would require the government to provide the population of our country
with sufficient educational institutions based on a common culture, language, or
religion. The basic right guaranteed under this subclause is that every South African
has a free choice between educational institutions and a guaranteed access to the
institution of his choice. In this way sub-clause (3) would satisfy the requirements of
democracy in two ways:
(a)
by providing equal rights to all citizens and thus providing equal and
unconditional access to all those who wish to obtain the higher education of
their choice as provided in individual institutions;
(b)
by respecting and accommodating minorities who wish to provide education in
accordance with their common culture, language or religion, but within
institutions accessible to all.
Further considerations of i.a. an educational and financial nature concerning the
desirability of the proposed clause 28(3) are contained in the attached Annexure B.

5.

CONCLUSION

The University of Stellenbosch is ready and eager to accept the challenges of higher education
in the South Africa of the 21st century. The constitutional framework proposed in this
document will enable it to do so optimally for the benefit of a society characterised by a new
spirit of democracy and mutual understanding.

ANNEXURE A
OFFICIAL OPENING OF THE ACADEMIC YEAR
OF THE UNIVERSITY OF STELLENBOSCH
5 FEBRUARY 1996
OPENING ADDRESS GIVEN BY
RECTOR AND VICE-CHANCELLOR
PROF. A H VAN WYK
Honourable Chancellor, colleagues, ladies and gentlemen,
The University of Stellenbosch, like many other institutions of higher learning in Europe as
well as in the United States of America, arose from a small establishment aimed at providing
training for theological students. That was in 1866. In that year, the world was a very
different place from the one we know today. Outside South Africa the consequences of the
Crimean War and the American Civil War were being felt far and wide, and the colonial rush
for Africa had not yet begun in earnest. In South Africa diamonds had not yet been
discovered, and the population was made up of a largely rural community, spread out over
four weak political units, namely two British colonies and two fragile Boer republics.
Hardly twenty years later, the world and South Africa already looked vastly different. In
1886, when the beautiful and stately Ou Hoofgebou (Old Main Building) of this University
was built as a symbol of a fast-developing institution, the West was starting to reach the peak
of its industrialisation process and Africa was the focus of the colonisation drive which had
been set in motion at the Congress of Berlin. South Africa itself was in the throes of a major
upheaval resulting from the discovery of diamonds and gold.
It seems as if years ending, in six have always been significant for this University. Thirty years
later. in 1916, the Act which established the University of Stellenbosch as an autonomous
institution was passed by Parliament, with implementation two years late. In 1916 the First
World War was still raging and its devastating effects were being felt all over the globe,
including this country. Furthermore, in South Africa the resentments and animosities of the
Anglo-Boer War and the Rebellion of 1914/15 were still predominant. At the same time,
large-scale industrialisation had begun, but with it also the start of the conflicting nationalist
movements which were to be a characteristic feature of our country for so many decades,
namely: the establishment of the ANC as well as the National Party within the immediately
preceding years.
Today, in 1996, i.e. 130 years after 1866 and eighty years after 1916, we are experiencing a
world which is learning to cope with the results of the fall of communism; but moreover, it is a
world which is learning to process the dramatic effects of the global information explosion. In
South Africa we are at the centre of a time of transition from an age of division between the

various population groups to efforts to build a united nation. This multi-facetted nation must
be based on a democratic constitutional state which gives each individual and each cultural
group the necessary space and freedom, but which is capable of uniting on joyous occasions,
such as the victories of the rugby Springboks and the soccer Bafana-Bafana.
So also is the University of Stellenbosch of 1996 very different from that of 1866. This
difference relates to virtually EVERY aspect of this institution's existence: the extent of its
physical facilities, its students and staff, its management systems and its range of study and
research possibilities. We are an institution which has transformed itself totally in line with the
changing world around us. However, because the term transformation carries so many
connotations in the present time in this country, I prefer to speak of remodelling, as did my
colleague, Prof. Willie Esterhuyse, recently.
Remodelling is in fact an essential process for all South African universities due to the currents
and trends being experienced by our society today. However, we are sometimes inclined to be
so introspective as to forget that remodelling is also an essential process for universities worldwide, and particularly as regards the need to adapt to the realities of the information explosion.
Throughout the past 130 years of remodelling and adaptation at the University of Stellenbosch
and its precursors there have been two intertwined golden threads of thought all the way
through. The first is that Stellenbosch has always placed a high premium on being of service
to South Africa and its peoples and has never seen its roots as anywhere but on this subcontinent. Secondly, this institution has always been committed to the education of the whole
student, not only in the academic sense, but also from a cultural point of view. This University
has always considered itself to be the upholder of a culture which likewise is deeply rooted in
this country. This was made clear recently in the submission which the Committee of
University Principals (CUP) made in December last year to the National Commission on
Higher Education on behalf of South African universities: "The tuition language in an
institution is inextricably related to that institution's historical, cultural and community
roots”. For Stellenbosch that culture has for many decades been an Afrikaans-speaking one;
an Afrikaans-speaking one which, for the past thirty years, has been defined as increasingly
inclusive. So, when the law made it possible almost thirty years ago to admit students other
than white, the University of Stellenbosch was the first Afrikaans-language university to do so.
We can proudly say that of those students, some are now members of our University staff, and
for all I know, their children may well be students here today.
It has already become a cliché to speak of South Africa as a rainbow nation. With reference
to the golden threads of which I spoke earlier, I should perhaps rather use the image of a
multicoloured tapestry, one of the most beautiful human creations there is if executed
successfully. The University of Stellenbosch, as an inclusive Afrikaans-medium. university,
wants to be one of the thick golden threads in the rich tapestry of a truly multi-cultural South
Africa. This does not mean, as is sometime implied, that Stellenbosch or other Afrikaanslanguage educational institutions want to become isolated little homelands. The realities of
this University show the contrary. In 1995, already 17% of our first-year intake was from
non-traditional sources and 20% of our students were English-speaking. A further 5 % were
either bilingual or stated their home language to be some other, such as Xhosa or German.

Multiculturalism and multilingualism are realities of South African society which have to be
dealt with by all educational institutions, including universities. I deliberately say ALL South
African educational institutions, and not only Afrikaans-medium ones as is so often suggested.
I cannot and do not wish to propose how other universities should address this problem.
However, the reality of the Western Cape and the old Cape Province in general is that the
great majority of people in this region have Afrikaans as their home language. Under these
circumstances I do not think it is unreasonable that at least one of the five tertiary educational
institutions in the Western Cape should be Afrikaans-medium while administering its language
policy sensitively and with flexibility.
Only by taking the demographic and geographic realities into consideration can one avoid the
often-heard simplistic solutions, such as for example that students and personnel at every
university in the country must reflect precisely the demographic composition of the country.
The University of Stellenbosch has already some time ago committed itself to providing equal
opportunities for all its students and staff. Our country is faced with enormous backlogs in the
sphere of education - backlogs which have to be tackled resolutely and with determination.
That is why we have committed ourselves to contributing towards their eradication.
Consequently we supported with conviction the following viewpoint in the CUP's submission
to the National Commission on Higher Education: 1. "The intake of the university system
should rapidly reach a position where it reflects the overall proportions of the population
groups in this country; this should also be true of the major sets of degree programmes
across the institutions”. At the same time it is clearly stated in the submission that “proximity,
cost, culture, language and/or programme mix, may be associated with individual or regional
demographic differences between institutions within the university system, but all institutions
should endeavour to ensure that applicants with academic potential whose competitiveness
has been impaired by poor schooling are recognised and given opportunities equal to those
afforded their more privileged peers”. This we are in fact doing, in that through our
Academic Development Programmes we identify and assist those students who feel attracted
to Stellenbosch because of its culture, language and academic programmes but who have been
subjected to poor schooling, to become highly successful university students. In my opinion,
we are achieving great success with this task.
At the recent annual meeting of the CUP, the Minister of Education, Professor S Bengu
indeed stressed that, just as in the case of the draft white paper on education in general, the
provisions in the 1993 Constitution regarding education should be adhered to at all times in
the remodelling process. In this regard I would like to refer specifically to section 32(b) and
(c) of the 1993 Constitution, where the right to education in the student's language of choice is
guaranteed explicitly. So also is the existence guaranteed of educational institutions based on
a communal culture, language and religion, obviously with the fundamental proviso that no
discrimination on the grounds of race may take place. I can also proudly say that this
University was the first to include a clause in its own Act of 1992 rejecting racial
discrimination or any other kind of discrimination.

Just because in the first part of my speech I described the remodelling of the University of
Stellenbosch over a period of 130 years, I would not like you to assume that this process of
adaptation during times of change can always take a slow and tranquil route. The modern
world has become smaller and the tempo of change everywhere in the world has quickened,
maybe nowhere as much as in South Africa, although we must not lose sight of what has taken
place in, for example, Eastern Europe. In the last five years the remodelling of the University
of Stellenbosch has gone ahead at a rapid pace. I could give you a detailed account, but a few
examples will suffice.
The University as educational institution has become more and more involved with community
service and contributions towards the country's development. This involvement includes
services such as the Legal Aid Clinic, the University of Stellenbosch Clinics Organisation
(USKOR), and the establishment, in collaboration with the Flemish government, of a
development programme for small farmers. These and other activities which are either under
way or still in the planning process, have already contributed much to boosting the image of
Stellenbosch University outside its traditional sphere of influence.
If we look at the management of the University of Stellenbosch as institution, we see that the
remodelling process in the past few years has indeed been quite dramatic. Significant progress
has been made with regard to more effective use of resources, particularly through a policy of
decentralisation of decision-making. This has resulted in greater participative management at
the University, requiring increased involvement from every member of staff. This has been
coupled with much greater financial transparency, as is evidenced by the compilation of a socalled “Fact File” which is available to staff and which enables them to scrutinise the state of
affairs in their own departments. Hence: much greater transparency in our administrative
processes. This transparency filters through to our student community, where students are
involved in various forums at the University, particularly those which affect their interests
directly. I will come back to this point shortly.
The broader issues concerning the University also form part of these processes which I have
been describing,. The process of rationalisation and more effective use of resources takes
place within the framework of strategic planning for the various faculties and their
departments - a strategic planning process which will inevitably have an effect on the strategic
planning process for the University as a whole. That is why intense discussions are being held
with the various staff associations and student groups, as well as in the statutory organs of the
University such as Faculty Boards and the various Senate and Council committees, regarding
the strategic directions which the University will follow.
The student of 1996, including the Stellenbosch student, is different from and has other
requirements from the Stellenbosch student of 1956 or 1886. In the spirit of democratisation
and open discussion which is taking place country-wide, the University of Stellenbosch began
already four or five years ago to include our students in decision-making processes and
mechanisms at the University - from Faculty Boards to the University Council and all the
important committees such as the Physical and Academic Planning committees. This is
besides the well established tradition of student self-rule in specific areas such as residences
and sport. In this regard the University has indeed taken the lead in many respects.

As a result, inter alia, of the input of students and of staff at this University, many significant
changes in the content and presentation of courses have been brought about, particularly in the
past two years. These changes were effected not only because of the necessity to make more
rational use of resources, but particularly also because of the need to adapt our courses to
changing modern requirements. A good example of this is the increasing emphasis in our
Faculty of Medicine on community medicine and primary health care. The new postgraduate
courses which are being offered in, among others, our Faculty of Arts from this year, are
already showing signs of great success.
I have already mentioned some of the key general aspects which affect our University and its
students. By that I mean the changing demographic composition of our University, the
academic development programmes which we offer and the medium of instruction of our
University. Added to that, I must stress some other facts which are perhaps not as well
known. One of these is that this University has drastically increased its provision of bursaries
in the past few years to all students, but particularly to those from disadvantaged backgrounds.
The National Student Bursary and Loan Scheme will help us to increase considerably this form
of financial assistance. Another aspect is the fact that the University has for some years now
been actively recruiting students from previously non-traditional sources. This programme is
being carried out systematically by inviting principals, teachers and pupils to our campus and
visiting schools in order to promote the University's image. Naturally there is scope for
improvement, but it is an area which is receiving constant attention.
We must, however, not forget that one of the greatest challenges for remodelling,
transformation, adaptation, or whatever you wish to call it, still lies ahead of us as it does for
all universities world-wide. I quote from a publication titled “Transforming Higher
Education” by the American Society for College and University Planning: “Society is
undergoing a fundamental transformation from the industrial age to the information age.
This is a global phenomenon with very significant local implications. All people,
organisations, societies and nations are affected, although not all at the same pace or to the
same degree. Those who realign their practises most effectively to information age
standards, will reap substantial benefits. Those who do not, will be replaced or diminished
by more nimble competitors”.
The process of remodelling is not one which occurs suddenly and then is over and done with.
That is why I have used the example of this University over a period of the past 130 years. As
was stated in the Financial Mail of 2 February 1996: “Universities are no more there to
invent new worlds than to perpetuate old ones. Like all human creations, they are constantly
in a state of change”. This is a process which needs to be managed well, but it is also a
process which must rely heavily on dialogue. There cannot be a uniform pattern for this
dialogue, but each institution should make use of methods and ways unique and suited to itself
and its own surroundings. We should not be constrained by specific procedures, but should
examine possibilities which our own structures and traditions provide. I want to stress,
furthermore, that we are concerned here with a process of dialogue stretching over a period of
many years. At the same time dialogue does not mean the undermining of all authority. As
Prof. David Welsh from the University of Cape Town writes in the same Financial Mail of 2

February: “But I contend that, at its core, the university must be a hierarchy. If you do away
with the distinction between teacher and taught, you stale at the university's core. In saying
that, I am not supporting an authoritarian relationship. Nor am I denying that in 33 years as
a university teacher I have learnt far more from my students than they have from me. But, in
principle, there is someone who stands behind a rostrum with chalk in his or her hand, and
there are the eager and active young people out there in front of you. Obviously, higher up
the ladder, when you are dealing with graduate students, there is a properly collegial
relationship, a much more equal one”.
It is furthermore important that this dialogue and this process of remodelling should take place
within autonomous institutions where that institution and the members of that university
community enjoy academic freedom. It is therefore heartening that the CUP at its recent
meeting in January unanimously expressed its support for constitutional protection of
academic freedom, both of academic institutions as well as of the academics in the service of
those institutions. At the same time the CUP expressed its opposition to the unwise proposal
in the working draft of a final Constitution for South Africa, that universities should be
included under the term "Public Administration" and therefore subjected to the authority of a
Commission for Public Administration. Education, and particularly tertiary education, can
under no circumstances be considered as "Public Administration".
A country and its development is best served by autonomous university institutions which are
characterised by independent thought. At the same time this autonomy and independence
guarantees a diversity which is so necessary for a successful higher education system. This
does not mean that such institutions are absolved from being accountable to the society which
finances them, and that they can forget their task to contribute to the development of that
society. However, only if we allow that space and that freedom can we be a successful
country.
I again quote from the document “Transforming Higher Education”:
“Transformation is for everyone, but it's not an all-or-nothing proposition. The classroom
will not disappear nor will the campus fade into oblivion. Rather, American Higher
Education in the 21st century will provide a spectrum of choices for learners, ranging from
the truly traditional to the totally transformed. These choices will be exercised by individual
learners, faculty, researchers, and practitioners in their daily work as they chalk the
pathways for their learning careers".
I would like to close now. In the Financial Mail to which I have already twice referred, the
leading article ends with the following words: “Our guess is that their (the universities)
challenge of the future is not going to be adaptation. It is going to be to find the human
resources they need to foster higher education”. We must therefore make sure that the
remodelling of our higher education system does not lose sight of the need for stability, the
need for stable institutions. Universities are extremely fragile institutions. In South Africa, the
loss of high-level skills and knowledge at our universities due to destabilisation would have
catastrophic consequences for our society. Therefore, we must make sure that at South
African universities there is space and place for many different hearts, but that these
universities are united by loyalty to this country and the ideals of true justice. Or, as the
inscription from the motto of the University of Utrecht on the front gable of our Theological
Seminary reminds us: “Sol iustitiae illustra nos”.

ANNEXURE B
OPMERKINGS OOR ONDERRIGMEDIUM AAN UNIVERSITEITE
1

VERTREKPUNT
Wanneer uit opvoedkundige perspektief beleidstandpunte t.o.v. onderrigmedium gestel
word, moet rekening gehou word met o.a. die volgende:
*
*
*

*
*
*
*
2

die taaldemografiese situasie in die betrokke gebied
die taaldemograflese situasie aan 'n betrokke universiteit en die verwagte
veranderde samestelling hiervan
die onderrigmediumbeleid van ander tersiëre inrigtings in dieselfde streek die
werklikheid van multikulturalisme en meertaligheid/veeltaligheid van SuidAfrika
die beginsel van geen taaldiskriminasie (in lig van die grondwet en die handves
menseregte)
'n demokratiese ideaal/kultuur as lewenswyse
die taalvermoë en -behoeftes van studente
opvoedkundige verantwoordbaarheid van beleidstandpunte

BREE DENKRAAMWERK VANUIT OPVOEDKUNDIGE PERSPEKTIIEF
Binne bred prinsipiële en opvoedkundige denkraamwerk kan die volgende as
oorwegings dien:

2.1

Breë didakties-opvoedkundige oorwegings
Die positiewe korrelasie tussen moedertaal en denke is welbekend. 'n Mens dink in
terme van sy/haar moedertaal. Leergeleenthede, soos bv. die Bantering van
leerinhoude by wyse van tradisionele voorlesings, sal optimaal deur studente benut kan
word slegs indien die voorlesings in hulle denktaal plaasvind. Veral studente met
kulturele agterstande en uit agtergeblewe gemeenskappe sal leerinhoude ten beste kan
baasraak as dit in hulle denktaal aangebied word.
Hierdie argument is nie net geldig waar 'n oorwegend onderrig- of voorlesingkultuur
gehandhaaf word nie, maar ook waar 'n leerdergesentreerde (interaktiewe) leerkultuur
die ideaal is. Effektiewe terslëre didaktiese strategieë beklemtoon juis hierdie
fokusverandering. Hierdie veranderende benadering is voorts in lyn met die 1995
Witskrif oor Onderwys en Opleiding (p. 21) wat o.a. die volgende bepleit: die
bevordering van onafhanklike en kritiese denke; die vermoe om te bevraagteken;
die vermoë om ondersoek in te stel; die vermoë om te redeneer en te begryp; die
vermoë om oordele te vorm; die vermoë om duidelik te kommunikeer ens.

Bogenoemde vereis of veronderstel 'n interaksie tussen mense (dosent en student) en'n
integrering van studente insigte. Kortom: in tersiëre didaktlese situasies gaan dit nie
om 'n eenrigting transmissie van kennis nie, maar om'n meerrigting transmissie van
informasie. Dit plaas 'n hoë premie op die ontwikkeling van studente se
denkvaardighede.
Die leergeleenthede soos hierbo geskets kan net optimaal deur studente benut word as
hulle verbaal aktief aan die gestruktureerde groep- en klasgesprekke kan deelneem.
Dit is dus noodsaaklik dat die studente sover prakties moontlik in die taal van hulle
voorkeur aan leergeleenthede en leeraktiwiteite deelneem en dat in die bepaling van die
haalbaarheid hiervan die realiteite van die taaldemografiese samestelling van die
studentegroep 'n kardinale oorweging sal wees..
2.2

Breë demokratiese oorwegings
Tersiêre inrigtings wat 'n hoë prys op die uitbou van 'n demokratiese kultuur stel, sal
o.a. die taalbehoeftes (taalregte) van die meerderheid van sy studentekorps van primêre
belang beskou by bepaling van 'n taalonderrigbeleid. Die handhawing van
demokratiese waardes sluit egter ook in dat'n kultuur van akkommodering voorgestaan
word. Daarom moet die taalbehoeftes van minderheidsgroepe ook in ag geneem word.
Die US het in hierdie verband reeds 'n trotse tradisie opgebou. Alhoewel Afrikaans as
"ankertaal" gebruik word, then die volgende as voorbeelde van die kultuur van
akkommodering:
*

die aanbieding van kursusse in Engels bv. in die Fakulteite Ekonomiese en
Bestuurswetenskappe, Krygskunde en Bosbou, asook t.o.v. sekere modules in
ander Fakulteite soos Lettere en Wysbegeerte en Opvoedkunde

*

voorgeskrewe boeke, sekere klasnotas en toets- en eksamenvraestelle in
Engels

*

die hantering van vreemdelingstudente, en

*

akademiese ontwikkelingsprogramme
Bg. is voorbeelde om die inklusiewe en gevarleerde taalbeleid van US te
illustreer.

2.3

Die uitskakeling van diskriminasie as oorweging
Die optimale ontwikkeling van studente se denkvaardighede (kyk pt. 2. 1) is uiteraard
van kritiese belang. Indien studente gedwing word om onderrig "te ontvang" in 'n
ander taal as hulle moedertaal sal die moontlike leerwinste wat behaal kan word beperk
word. Dit sal as diskriminasie beleef word as die taalregte van die
meerderheidstudente uit'n universiteit se natuurlike en onmiddelike (geografiese)
bedieningarea nie beskerm word nie. So, byvoorbeelde, het Afrikaanssprekende

studente in die Wes-Kaap geen werklike alternatiewe universitêre inrigting waar
onderrig d.m.v. hulle moedertaal aangebied word nie. Taalmedium mag dus nie 'n
struikelblok wees vir die leerbehoeftes van die meerderheid studente aan'n inrigting nie.
In hierdie verband word ook weer spesifiek gedink aan studente uit agtergeblewe
gemeenskappe.
Bogenoemde standpunt is ook in lyn met die taalpraktyk aan ander universiteite in
ander meertalige lande soos België, Switserland en Kanada.
2.4

Finansiële oorwegings
Weens die huidige finansiële druk op universiteite is klasgrootte van kardinale belang.
Daar word bereken dat 50 studente is tipies nodig om'n kursus op voorgraadse vlak
lewensvatbaar te maak. Parallelmedium aanbiedings sal 'n geweldiae druk plaas op
fasiliteite (bv. laboratories). Onnodige duplisering van lesingsale en lesings sal ook tot
vermorsing lei en meebring dat dosente se tyd nie optimaal benut word nie en dat dit
ewe-eens 'n effek sal hê op die universiteit se navorsingskapasiteit en die lewering van
gemeenskapsdiens.
Indien universitelte verplig word om kursusse òòk in 'n tweede amptelike taal aan te
bied sal dit onvermydellk moet lei tot 'n vermindering in die aantal kursusses wat
aangebied word, groter klasse en die ondoeltreffende aanwending van spesifieke
kundighede en vaardighede.

3

SLOTOPMERKING
Dit is wenslik dat riglyne rondom onderrigmedium aan 'n tersiêre instansie soos 'n
universiteit geformuleer sal word in die lig van bepaalde opvoedkundige-korrekte
vertrekpunte en oorwegings. Die huldige onderrigtaalreding aan US het byvoorbeeld
nie ontstaan a.g.v. 'n geïsoleerde besluit nie, maar op 'n natuurlike en evolusiongre
wyse ten einde inklusief ( en nie eksklusief nie) die beste belange van sowel die
studente as die bred gemeenskap te dien.

20 February 1996
SA. CONSTITUTIONAL CONSULTANTS
on behalf of the ASSOCIATION OF CREDIT BUREAUS

REPRESENTATION TO THE CONSTITUTIONAL ASSEMBLY ON THE
RIGHT TO PRIVACY - SECTION 13 OF THE DRAFT CONSTITUTION
READ TOGETHER WITH SECTION 35(1) - THE LIMITATION CLAUSE

We make this representation on behalf of the Association of Credit Bureaus, a voluntary
association not for gain. We refer you to their previous submission to Theme Committee 4
entitled Fundamental Right to Privacy - the Position of the Credit Industry, which contains a
comprehensive motivation around the need for the continued existence of credit bureaus.
The South African economy is increasingly dependent on consumer spending and, as with
other industrialised countries, such spending is largely determined by access to credit facilities.
The granting of credit is only made possible through the existence of credit bureaus, which
serve as a check against unfettered granting of credit to persons unable or unwilling to fulfil
their financial obligations. In spite of the existence of a national network of credit bureaus, in
1994 over R2 billion of bad consumer debt reached the courts. This figure would inevitably
increase dramatically in the absence of credit bureaus.
Almost one million new credit applications per month are referred to credit bureaus' date bases
for credit worthiness checking, and, contrary to popular perception, over eighty percent of
applications are approved. It is essential that this system is not disrupted. It should also be
noted here that. the credit industry is not the only industry involved -in risk assessment that
could infringe an absolute privacy right - the insurance and reinsurance companies undertake
similar risk assessments on applicants. If this aspect of their business activities was curtailed,
the granting of insurance policies would become increasingly difficult..
The right to privacy is one which is recognised in international law, and found in the
Constitutions and/or statutes of most democracies. In this representation we are dealing with
information privacy rights which are aimed at protecting the privacy of individuals in regard to
the use and dissemination, of personal information, as opposed to substantive privacy rights
which include private matters such as marriage, procreation, contraception and abortion, as
well as rights not to be subject to searches of home, person, property or the violation of
personal communications.
Prior to preparing this representation to the Constitutional Assembly, we carried out extensive
research on the regulation of the credit industry in other jurisdictions, with specific reference
to the protection of the individuals privacy rights.
We researched the position in Canada, the USA, Namibia, Australia, the United Kingdom and
the European Union, and found, without exception, that the right to privacy is not viewed as
absolute. This right, in all the jurisdictions researched is infringed by, inter alia , the existence
of well regulated credit bureaus empowered to gather, use and disseminate relevant personal
information, for the purpose of deciding upon credit applications. Such regulations, while

allowing for the infringement ensure that turn upon protecting individuals against unwarranted
and abusive infringements of their right to privacy.
Our client is of the opinion that Section 13 of the proposed final draft of the Constitution, read
together with Section 35 (1) may well result in the general business of credit bureaus in South
Africa being declared unconstitutional to the extent that such business activities violate the
privacy rights of persons applying for credit.
Whether or not their business is declared unconstitutional will depend upon the final wording
in Section 35 (1) - the Limitation Clause. As we read the proposed final draft, consensus on
the wording of this clause remains elusive.
Of particular concern to our client is the wording of Section 35 (1) (a), whereby, limitation of
a right is acceptable to the extent that this limitation is "[reasonable/ reasonable and
justifiable/ reasonable and necessary/ necessary/ justifiable] in an open and democratic
society based on freedom and equality.
In our view, if the Limitation Clause does not include a necessity test, the Constitutional Court
should have little difficulty in finding that our client’s business constitutes a lawful limitation to
information privacy rights. On the other hand, if the Limitation Clause does include a
necessity test, we cannot be certain that this test will also be satisfied. It is arguable that given
the fundamental role which the granting of credit plays in South African economic life, the
court could find that the standard of necessity is met. However, if this does not happen the
result would be that their business activities would be declared unconstitutional and that would
effectively terminate their existence in South Africa.
In the circumstances, in order to guarantee the continued operation of credit bureaus, it is
imperative that the strict scrutiny test should not apply in relation specifically to Clause 13 of
our final Bill of Rights.
Since we believe that there are other rights in the Constitution, such as freedom of expression,
the right to dignity and freedom of information, that are more fundamental than the right to
privacy and that in respect of those rights, the strict scrutiny test should apply, we strongly
urge the Constitutional Assembly to revert to the dual test system as applied in the, Interim
Constitution.
Furthermore, since the right to privacy is by its nature a limited right, we believe that it should
be written into the Constitution as a limited right. It is our view therefore that the clause itself
should include an in-built limitation. A precedent for this (in form) is found within the
Constitution of Namibia where Sec 13. which deals with the right to privacy is written in as a
limited right. We would not argue however for the same wording, as the Namibian section
utilises the necessity test.
By way of summary, our proposal is the following:
1
That the Privacy Clause includes an in-built limitation. Simultaneously the Limitation
Clause should apply the dual test and that insofar as privacy is concerned, necessity should not
be part of that test.

alternatively
2
If the same test is to apply to all rights, and if that test were to include necessity, the
Privacy Clause must most certainly then include an in-built limitation.
Given the import of this issue not only for the credit bureaus, but for the continued growth of
the South African economy, we would urge the Constitutional Assembly to adopt the
proposed amendment. If our written proposal fails in effort to persuade you to this, we would
like
to request the opportunity to present oral argument on behalf of our client.
BRIAN CURRIN
CONSTITUTIONAL CONSULTANT
SPECIAL ASSOCIATE - BELL, DEWAR AND HALL

The South African Constitutional Property Rights Trust
20 February 1996
Property Rights
We acknowledge receipt of your 8th February letter (addressed to this writer) and wish to
place on record that, at your suggestion, we immediately approached Mr. Ramaphosa and
have had no response. We wrote to him again yesterday requesting an audience with the C.A
and have had no reply.
In view of this and your assurances that our submissions did reach the right people we are
forced to conclude that the political parties have no sympathy with the matter we have raised.
It serves no purpose to speculate why this might be so our only recourse is to invoke our
Constitutional Rights in terms of section 24 (b) which we hereby do, acting in the public
interest.
We submit that the "procedurally fair administration action" that can still be taken in relation
to submission 1033 would be for the C.A. to take up the invitation contained in that draft
submission to engage in debate on the subject so that we can finalise the submission, after
dealing with any objections that might arise.
In the meantime we would like to make a further submission, as the attached fax, "The Right
Property Clause" which was circulated to organisations that oppose a Property Clause

PETER MEAKIN
The South African Constitutional Property Rights Trust
Trustees: Peter Meakin
Brian Amery

The Right Property Clause
Here follows the letter which we wrote to Organizations which are opposed to a Property
Clause and which we request is treated as a Submission on this clause (see fax dated 20th Feb
1996 to M Sparg)
In the Argus of 15 February your organisation was identified as being against a property
clause in the Constitution. Following our telephone discussion, I am writing to you to suggest
that, contrary to the allegation that a property clause will hinder land reform efforts, a properly
drafted clause will guarantee that people get to land without budget or other restraints. The
right property clause will also act as a catalyst for extraordinary wealth creation as I will now
demonstrate:
THE MOST VITAL OF ALL FUNDAMENTAL RIGHTS

The right of access to sufficient land to support oneself and ones family in at least frugal
comfort must surely be the most vital of all fundamental rights. Without such a right the other
basic rights to life equality, freedom, dignity, economic activity unforced labour and freedom
of expression become empty and unenforceable.
A Constitution that cannot deliver access to land is not the Constitution that the people,
particularly the poor and unemployed, are expecting. The Constitutional Assembly will have
tailed if it cannot satisfy this most fundamental need. The main stumbling block is that the
poor cannot afford to buy land and Mr. Hanekom's budget to subsidise such purchases, by his
own admission, will hardly ripple the surface of the pool of people who are landless.
Therefore his budget must increase a million fold or the selling value of all (unimproved) lands
must be extinguished. If we understand how land values arise we will be better able to
eliminate them without antagonising the present owners.

EXTINGUISHING CAPITAL VALUES IN LAND
Land has a capital value, (technically it is the capitalisation of land rents) and, has to be
purchased or compensation has to be paid for expropriation because South Africans have
inherited the free-hold tenure system from the English. Freehold means exactly what it says.the land is held free of any charges and the owner has the right to collect the land rents.
R100,000 p.a. of land rents, such as a CBD site or farm, mineral reserve, fishing right or
industrial site will sell for ±R 1,2m.; to show an 8% p.a. yield.
This freehold tenure system is deeply entrenched in the first world psyche and works
efficiently, rather as slave ownership was once administered. Its deadly drawback is that it
excludes people who are jobless and cannot afford even the deposit for land, the source of all
wealth. Also it does not cater for those generations that are still to come. For them, as one
commentator remarked, arriving on earth will be rather like going to the theatre with your
ticket only to find that there is a full house.
The earlier African and Settler tenures (quit-rents) were of a lease-hold nature, for life or in
perpetuity. The difference to freehold is that. under lease tenures the annual land rents are
paid to the State as taxes so that the owner has no rents to sell and the capital value of
unimproved land is extinguished.
The expropriation of unimproved lease-hold land for redistribution simply means that the
owner is relieved of a portion or all of his land and his land rents are adjusted accordingly.
The new owner takes possession of the land and becomes responsible for the rental payments.
In Taiwan the land rents were set at 35% of surplus produce, after the rent payer had satisfied
his basic needs. Nowadays the rents are set cat a monetary value using mass valuation
techniques.
ELIMINATING TAXES ON LABOUR AND SAVINGS
There is an extraordinary side effect, if lease tenures are adopted nationally. Wherever land
rents are privately appropriated, as currently in S.A.. then the State has to tax trade, work and
savings for its revenues. It is well known that if people are relieved of VAT, SITE, PAYE

Company Tax and Customs and Excise Duty and all the other "Highway Robbery" taxes then
wages will rise and more jobs will be created.. Therefore if land rents are collected by the
State, then not only will the landless find their land but prosperity will be nurtured.
N.B. Land rents will yield the same revenues as these other taxes and save ±R8 billion. p.a. In
collection costs.
COMPENSATION FOR LOSS OF LAND VALUES
This also suggests how to pay compensation for loss of capital value in land tenures. The
simple answer is that there will not be any compensation needed unless landowners can show
that they are materially worse off because of the change to lease tenures.
They will find that it is almost impossible to demonstrate either that their net worth is
diminished or that their annual income is less under a regime that relieves them of all taxes on
their work and savings and allows them to buy goods from anywhere in the world and to
dispose of their private property as they wish, free of all restrictions. We know this from the
fact that tax havens are a success world wide
Nevertheless there will be individuals whose circumstances mean that they will be poorer as a
result of a change in the property goal posts. It will be the duty of the State to compensate
these loosens with the funds coming from the wind-fall winners.
THE RIGHT PROPERTY CLAUSE
So the right Property Clause, the one that will ensure that the fundamental right of access to
land is enforceable will:
*

*
*

*
*

Firstly, distinguish between private property, those goods and services which people
make for themselves including wages and salaries interest, profit and dividends and
public property, those land rents and values which arise without any effort on the part
of the occupier.
Secondly, establish that access to land under a rental tenure becomes an unqualified
right, on application to a local authority which is outside a Metropolitan area.
Thirdly, restrict the States' claim over the nations wealth to land rents only. These are
defined as the annual charge that anyone else would pay to secure exclusive use of a
particular erf or natural resource.
Fourthly, determine that the product of peoples labour and savings, their private
property, becomes inviolate and not open to expropriation or taxation.
Fifthly, allow people to trade their private property (including currency) without
restriction.

Henry George the originator of this idea which he called the SINGLE TAX described it as
follows:
"The tax upon land values is the most Just and equal of all taxes.
it falls upon those who receive from society a peculiar and valuable benefit, and
upon them in proportion to the benefit they receive.
It is the taking by the community, for the use of the community, of that value which
is the creation of the community. It is the application of the common property to

common uses.
When all rent is taken by taxation for the needs of the community, then will the
equality ordained by nature be attained."
The SINGLE TAX is the only known way to eradicate poverty and unemployment almost
overnight. It is detailed in our Submission 1033 to the Constitutional Assembly and has been
ignored, so far. The writer invites any questions that you may have or any support that you
can give to SACPRIT.

CHRISTIANS FOR TRUTH
REGIONAL COMMITTEE: PRETORIA
1996.02.17
COMMENTS ON WORKING DRAFT OF THE NEW CONSTITUTION
1.

PREAMBLE
God must not be removed from the preamble because it will lead to chaos in the form of
terrorism, fighting immorality, and violence just to name a few. Ideologies without
acknowledging God have proven in the past to be disastrous.
An omission of God will turn South Africa into a secular state with a humanist ideology, it
is anti-Christ-like and should not be entrenched in the new constitution.

2.

SEXUAL ORIENTATION
Special protection should not be given to homosexuals because it is an unnatural way of life
condemned by God. We cannot allow and condone a life that is against the will of God.
Sodom and Gomorah were destroyed by God because of an unnatural sexual lifestyle.

2.

ABORTION
We believe that life begins at conception and that the prenatal phase of life is just as
valuable and as human as the post natal phase of life. Abortion is therefore murder which
cannot be entrenched in the new Constitution. The unborn child is not part of the mothers
body and has the right to choice even if it be through legislation as it cannot speak for itself.
We have been fortunate to go through the prenatal stage and so should every newly
conceived person be allowed that privilege.

4.

PORNOGRAPHY
Pornography is similar to "Rape speech", degrades woman in particular and therefore must
not be legalised. Pornography is defiling, ruins people spiritually and therefore should not
be legalised.

J C GERBER
FOR CHAIRMAN CFT. PRETORIA
__________________________
1996.02.17
PREAMBLE TO THE NEW CONSTITUTION
We request the new Constitution Assembly to recognise that ethics need God and Gods major
demand of man is ethics viz.:

-2To establish Courts of Justice;
Thou shalt not kill; (capital punishment for those who do.)
Not to engage in sexual immorality; (legalising of abortion, pornography and prostitution.)
Not to steal.
These four form the essential part of the universal moral force upon which society rests. The
existing preamble acknowledges the Almighty God which is positive but does not make the four
fundamental rights that flow from an acceptance of the universal moral code, the foundation stone
of the new Constitution. We therefore propose the following preamble to the South African
Constitution:
CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 PREAMBLE
We, the people of South Africa declare that Whereas the Constitutional Assembly recognises the historical tradition of ethical values and
principles which are the basis of civilised society and upon which our nation is being founded; and
whereas these ethical values and principles have been the bedrock of society from the dawn of
civilisation when they were known as the Noachite Laws:
and whereas without these ethical values and principles the edifice of civilisation stands in serious
peril of returning to chaos; and whereas our South African society is profoundly concerned with
the weakening of these principles that has resulted in crises that beleaguer and threaten the fabric of
our nation and cultures; and whereas the justified preoccupation with these crises must not let the
citizens of this newly founded nation lose sight of their responsibility to bring these historical ethical
values into our daily life;
and whereas this Constitutional Assembly recognises that a great miracle was done in our beloved
country, in which we rejoice, that has proved for a peaceful transition in a world plagued with civil
war; and whereas we ever humbly pray that Almighty God should bless our
land with peace, with justice, and with truth.
Now therefore the following provisions are adopted as the Constitution of the Republic of South
Africa;
For Chairman CFT. Pretoria.
J C GERBER

In the name of Allah, Most Gracious, Most Merciful

QIBLA
20th February 1996
PREFACE
The above Islamic Movement (ie. Qibla), is a constituent member of the Islamic Unity
Convention. We therefore support the submissions, amendments,deletions and comments
submitted by the Islamic Unity Convention,
We, however, take this opportunity to comment more generally on the Draft Constitution.
We thank you for your indulgence.

ACHMAD CASSIEM
for : DEPARTMENT OF LEGAL AFFAIRS

COMMENTS AND PROPOSED AMENDMENTS TO THE WORKING DRAFT OF
THE CONSTITUTION
"Say: The Truth is from your Lord.. Let him who will, accept it, and let him who will, reject
(it).”
[Quran 18:29]
"Let there be no compulsion in Deen (religion): Truth stands out clear from error."
[Quran 2:256]
Islam is based on the criterion of "Truth and Justice". These are the two constant values by
which laws and law-making is judged.
The entire legal system is based on this.
When something is true, it deserves a legitimate place in the life of society.
"And do not mix up the Truth with falsehood, nor hide the truth while you know what it is.
[Quran 2:42]
If it is generally accepted that the majority of the people are believers, then surely their belief is
either true or false. If the minority claim that it is false, the onus is on them to prove it. On
the other hand, if it is true, then that truth deserves a legitimate place in the constitution and in
the social order. It should not merely be tolerated.
We submit that if one and only one person is in possession of the truth, then he/she will always
have a majority of one.
Moreover, there is no such democratic right as the right to oppose the truth. One is entitled to

one's opinion(s), but not to the facts.
THE STATE
A state should be inflamed with an ideal or an objective which serves as the motivating power
behind the genesis and perpetuation of the State. The direction of the State and the
meaningfulness of its institutions depend upon this.
Islamic Governance is the governance of knowledge and hence there is a constitutional
requirement of competency.
ADULTHOOD & SANITY
This applies to all human beings and not merely to a specific group. Muslim and non-Muslim,
etc., are bound by these criteria. It is not extended to children and the insane because
competency involves a sense of conscious responsibility and the capacity to fulfil this
responsibility.
In the so-called Western democracy, every person who is eligible to cast a vote is
simultaneously eligible to be elected, that is, become a candidate for government.
There are no additional qualifications or reservations imposed on a person who is likely to be a
candidate for the highest office of state.
Those who are the potential trustees of the state and who will assume public office, cannot
merely qualify on the basis of adulthood and sanity.
This is not elitism as some want to believe; it is meritocracy. The most capable must govern.
The voter and candidate must be subjected to appropriate criteria.

SOVEREIGNTY
Sovereignty is vested in the Creator (God).
"His is the creation and the command. Blessed is Allah, the Lord of the Worlds.
[Quran 7:54]
"The judgement rests with Allah only, who has commanded you that you worship none save
Him. This is the right Deen (religion), but most people do not know. "
[Quran 12:40]
Islam emphasises the natural connection between genesis and legislation. Law is a necessity; it
is the principle which organises human relations.
Islam is the natural way of life because it postulates natural law.

A constitution cannot be its own criteria. Wheres revelation is its own criteria in the in the
samesense that nature is its own criteria. Both nature and revelation being the manifestation of
the Creator's power.
The Secular State and therefore secular law, is false and haphazard.
We cannot subscribe to dual sovereignty because that is a contradiction in terms. It is even
worse because it is a split between secular and sacred. The whole of life is sacred not merely a
part of it.
Obedience to the Creator is therefore absolute, unconditional and unchallengable.
GOVERNMENT
The government, the constitution and laws based on the secular constitution can only claim the
right of conditional obedience from the people.

HUMAN RIGHTS
This question of sovereignty will also explain the nature of human rights.
Human rights are divinely ordained human rights,
"Set thou face steadily and truly to the Faith: (Establish) God's handiwork according to the
pattern on which He has made mankind: No change (let there be) in the work (wrought) by
Allah (God): that is the standard religion: But most among mankind understand not. "
[Quran 30:30]
Justice is the most absolute right that all human beings have.
In this submission there is no need to detail all the rights, but one example will suffice:
The first right of the child is to be conceived in wedlock.
HUMAN OBLIGATIONS
Every right is accompanied by a concomitant obligation. We submit that a Bill of Obligations
should in fact be tabled as well.
For example: I have a right to education, but I also have an obligation to teach others. I have
a right to self-defence, but I also have an obligation to defend the defenceless.
COMMUNAL RIGHTS
We can only have personal security within collective security.
By emphasizing individual rights at the expense of communal rights, and by not having a bill of
human obligations, we are in fact creating serious social stresses.
We submit that a bill of obligations is a necessity; and that communal rights must be
entrenched

POLITICS & ETHICS
Politics is subsumed under Ethics. That is why Islamic Law and morality is never separated.
"Obedience is necessary in virtue only and not in vice. "
[Hadith]
Laws derived from this source are therefore more likely to be obeyed and have greater
spiritual and moral power.
There is an opinion that morality is personal behaviour connected to the individual's freedom,
and that the state has no right to meddle or to enforce a moral code, nor enact laws to protect
morals. This is not only wrong, but also undemocratic because the majority want moral laws
to be enacted.

CONCLUSION
Islam is not the name of a religion. It is not a religion amongst other religions. Islam is the
definition of Islam (ie. Submission to the Will of the Creator).
The Creator is One; this Creation is one; Mankind is part of creation, therefore mankind is one
(Al-Nas).
It is therefore logical that there is one set of universal laws (Shariah) governing the voluntary
actions of man just as there is one set of physical and chemical laws governing the nonvoluntary actions of man.
"It is He (Allah) no has sent His Apostle with Guidance and the Deen (religion) of Truth to
proclaim it over all religion: and enough is Allah for a witness. "
[Quran 48:28]

Working Draft of the New Constitution

Islamic Unity Convention Submission

20 February, 1996
SUBMISSIONS TO THE DRAFT CONSTITUTION OF THE REPUBLIC OF SOUTH
AFRICA
Please find annexed hereto the submission of the Islamic Unity Convention (IUC) to the Draft
Constitution of the Republic of South Africa.
The Submission consist of:
1.

"Annexure IUC 1", which is a background profile to the formation of the IUC, the
background to Muslim Personal Law in South Africa, the Constitutional Principles in Islam,
and the attendant problems where the Muslim Community is not consulted.

2.

"Annexure IUC 2", which is a reference to all the amendments, deletions, and additions to
the Working Draft of the Constitution proposed by the IUC.

3.

"Annexure IUC 3", which is a copy of the Working Draft of the Constitution incorporating
the amendments, deletions and additions as proposed by the IUC in Annexure IUC 1. Such
amendments and additions will appear in italic+bold or only italics.

We herewith also request an opportunity to make oral representations to the Constitutional
Committee of the Constitutional Assembly. We sincerely believe that it is of vital importance to the
Muslim Community that the Islamic Unity Convention be afforded an opportunity to appear before
the Constitutional Committee. We are willing to clarify any aspects of our submission and supply
further submissions.

Islamic Unity Convention
Secretary: A.K. Jacobs
Annexure 1:
Background profile to the formation of the IUC
Background to Muslim Personal Law in South Africa
The Constitutional Law Principles of Islam
The attendant problems where the Muslim Community is not consulted
BACKGROUND PROFILE TO THE FORMATION OF THE IUC
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The Islamic Unity Convention was established over the weekend of the 20 to 22 March 1994 at the
Peninsula Technicon Bellville. 250 Muslim organizations from all over South Africa attended the
meeting and united to form and join the Islamic Unity Convention.
The launch of the Islamic Unity Convention was preceded by a year of intense discussion, meetings,
mass meetings and workshops throughout South Africa. Aside of the known Muslim organisations
in South Africa being invited, advertisements were also placed in regional newspapers calling upon
those organizations who had not received invitations to attend the launch of the IUC.
To facilitate openness and transparency all the invitees were requested to submit an Agenda for the
Convention. The Agenda was only finalized at the Convention itself. Similarly the Constitution was
drawn by the Convention itself and was debated and approved clause by clause by the Convention.
One of the major resolutions adopted by the Convention was for the IUC to take such steps as are
necessary to ensure that Muslim Personal Law (MPL) receives legal recognition and that the rights
of Muslims are protected . This resolution was adopted unanimously.
The delegates who attended the Convention were duly mandated by their respective organisations.
The officials of the IUC were elected by secret ballot. The election officer as he then was, was Adv.
M.A. Albertus SC of the Cape Bar. Sheigh A.K. Toffar was elected National Chairman of the IUC.
At the June 1995 AGM of the IUC, Imam Achmad Cassiem was elected National Chairman of the
IUC by secret ballot. The election officer was M.A. Albertus SC.

Given the complexity of the Draft Constitution it was obviously impossible for all our constituent
members individually to have made their submissions. Consequently the IUC submission must be
seen as that of its 250 Constituent members individually.

BACKGROUND TO MPL IN SOUTH AFRICA
For more than 300 years Muslim Personal Law has not been recognized in South Africa. Whatever
the reasons may have been, we believe that, with a new and democratic state in South Africa, we
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cannot afford the continuing oppression of Muslims vis a vis the recognition of Muslim Personal
Law.
Whilst there may be a difference of perspectives in that Muslim Personal Law does not fit neatly
into the pigeonholes of the European Western ethos of the Draft Constitution, there is no difference
of interest.
We believe that with a little bit of thought and effort there is no need to continue the oppression of
Muslims vis a vis the recognition of MPL. This will, however, necessitate a brief discussion of the
key constitutional principles inherent in the Shariah of Islam of which Muslim Personal Law is an
aspect.

CONSTITUTIONAL LAW PRINCIPLES OF ISLAM:
Say: The things that my Lord has indeed forbidden are: Shameful deeds whether
open or secret; sins and trespasses against truth or reason, assigning partners to
Allah for which He hath given no authority; and saying things about Allah of
which ye have no knowledge. [Quran 7:33]
By basing the social order on truth, by outlawing crimes and trespasses against truth and reason the
basis has been laid for the most stable and progressive foundation for effective social organisation.
O ye who believe! Stand out firmly for Justice, as witnesses to Allah, even as
against yourselves, or your parents, or your kin, and whether it be against rich or
poor: For Allah can best protect both. Follow not the lusts (of your hearts), lest
ye swerve, and if ye distort (justice) or decline to do justice, verily Allah is well
acquainted with all that ye do. [Quran 4: 135].
Allah doth command you to render back your Trusts to those to whom they are
due; and when ye judge between man and man, that ye judge with justice: verily
how excellent is the teaching which He giveth you! For Allah is He Who heareth
and seeth all things. [Quran 4:58]
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QURANIC CONSTITUTIONAL PRINCIPLES:
In Islam Constitutional Principles, Guidelines and Laws are derived from the Quran and Sunnah.
O ye who believe! Obey Allah and obey His Apostle, and those charged with
authority among you. If ye differ in anything among yourselves, refer it to Allah
and His Apostle, if ye do believe in Allah and the Last Day: That is best, and most
suitable for final determination. [Quran 4:58,59]
1.

Divine Sovereignty:

The entire legal structure of Islam is built on the foundation of Divine Sovereignty
The authority rests with none but Allah. He commands you not to surrender to
anyone save Him, this is the right way (of life). [Quran 12:40]
They ask: have we got some authority? Say (O Muhammed): all authority belongs
to Allah alone. [Quran 3:154]
Whoever does not establish and decide by that which Allah has revealed, such are
disbelievers’ [Quran 5:44]
In a democracy the sovereignty lies with the people. The determination of rules and norms rests in
the hands of the people. Legislation must correspond to the mood and temper of their opinion.
Whereas in Islam the same is determined by Almighty God. Man as Almighty God's Viceregent
must obey and give effect to God's Laws.
2.

There is no priestly class: The whole Muslim community governs

3.

Politics is subordinate to ethics

4.

The purpose of state: to perfect peoples’ morality

5.

Main Duties of Government:
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∗

Government must improve the physical and spiritual affairs of the people.

∗

Government must establish a just economic system

∗

Government must provide educational facilities

∗

Government must provide for spiritual and moral progress.

6. Humanitarian: regionalism, racialism and class discrimination is not found in the text of the
Quran
And we have not sent you but as a mercy for the peoples. [Quran 21:107]
7. Freedom:
The Truth is from your Lord; let him who wills accept it, and let him who will reject it.
[Quran 18: 29]
8. Justice:
Say: My Lord has enjoined justice. [Quran 7:29]
Surely, Allah commands justice and the doing of good, and liberality with kith and
kin, and he forbids all shameful deeds and injustice and rebellion: He instructs
you that ye may receive admonition. [Quran 16:22]
Islam expresses the universal legislative form of the eternal human rules in man himself, whether
physical, psychological, intellectual or spiritual. Islam is the legislative formulation of the nature of
human life; and a complete disclosure of its rules and systems.
In order to do justice to the constitutional principles in Islam and our submission we reiterate our
request to be given an opportunity to make an oral submission to the Constitutional Committee.
We place on record that the Muslim Community is opposed to prostitution, homosexuality,
abortion, pornography, lesbianism, celibacy, bestiality and paedophilia and any other form of
lewdness.
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CAUSES OF CONFLICT IN COUNTRIES WHERE MPL WAS SOUGHT TO BE
WESTERNIZED AND EUROPEANIZED
The liberation of the former colonial countries did not lead to freedom for all the people of those
countries. Despite liberation, the control of the liberated countries were in the hands of the
educated elite, who were largely trained in the educational institutions of their former western and
european colonial masters and adopted their colonial masters prejudice especially against Muslim
Personal Law.
The result was conflict between the western, european educated ruling elite and the people. The
elite sought to force the values of their erstwhile western and european colonial masters down the
throats of the people. The people clung, especially in Africa, to their religious beliefs, whether it be
Islam or African traditional religion. The people's religion was now termed barbaric, antiquated and
said to be in need of modernization. For the people modernization meant westernization and
europeanization.
The ruling elite's actions was in blind imitation of the west and without consultation with the
people. The persons who encouraged the adoption of modernization and hence westernization
(europeanization) however did not have the support of the people but rather the support of the new
ruling elite and the erstwhile colonial masters.
It is against this background that the attempts to modernize, westernize and europeanize MPL must
be seen in both Muslim countries and in countries with Muslim minorities. The result was civil
disobedience on a massive scale with large loss of life , damage to property and the breakdown of
relations between the government and the people.
Despite protestation of transparency and openness at no stage was the people consulted. The
problem has been starkly illustrated by India. Despite the fact that India recognized MPL and has a
democratic form of government, the Indian government still interfered in the administration of
Muslim Personal Law. The result was that the Muslims decided to establish the All India MPL
Board (representing the majority of Muslims in India) and have refused to use the Indian legal
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system for MPL. This process was preceded by loss of life, property riots and unrest. Clearly this is
a process which South Africa must not fall prey to.
It is against this background that attempts by certain Muslim academics to advise the Government
in essence to ignore Muslim public opinion, and to bulldoze the Muslim community into accepting
the academics' view must be seen as fraught with difficulty and danger. No substantiation based on
Islam is provided for the said views. Democracy dictates that the views of the majority of the
Muslims must be ascertained. We accept that this will not always be easy, but is surely better than
to replace 300 years of oppression and non-recognition of MPL with decades of civil unrest, loss of
life and property as happened in those countries which sought to europeanize, westernize or
modernize MPL.

Annexure 2:
In the name of God, Most Gracious, Most Merciful

COMMENT AND PROPOSED AMENDMENTS BY THE ISLAMIC UNITY
CONVENTION (IUC) TO THE WORKING DRAFT OF THE CONSTITUTION

1.

We offer the following Preamble for consideration:
"In the name of God, Most Gracious, Most Merciful
PREAMBLE:
The Republic of South Africa's Constitution declares the sovereignty of God Almighty over
the affairs of all people. Mindful of the commitment to a religious way of life by the
majority of the people; and mindful of the commitment of the people to democracy, equity,
freedom, justice and peace, the people resolve to establish open, transparent, honest and
democratic government. This preamble forms part of the Constitution."
CHAPTER 1
FOUNDING SECTIONS

2.

AD SECTION 1: Republic of South Africa
Amend section 1 to read as follows:
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"The Republic of South Africa is one sovereign democratic state founded on a commitment
to achieve equality, to promote and protect human dignity, and to enhance fundamental
human rights and freedoms in order to achieve justice.
3.

AD SECTION 2: Supremacy of the Constitution
Amend section 2 to read as follows:
"This Constitution is the Supreme Law of the Republic. It binds the Republic its
institutions, its citizens and all persons within its borders whether natural or juristic; law or
conduct inconsistent with it is unlawful and invalid respectively, unless the Constitution
provides otherwise".

4.
4.1

AD SECTION 3: Citizenship
[Comment: There is a conflict between section 3(3) and section 19 regarding loss of
citizenship].

4.2

Add the word "deprivation" after the word "loss" in section 3(3).

5.

AD SECTION 6: Languages
Option 1 in respect of section 6 is preferred.

CHAPTER 2
BILL OF RIGHTS
6.

AD SECTION 7: State's Duty to Respect and Protect Rights
Amend section 7 to read as follows:
"The State must respect, protect and enforce the rights in this Bill of Rights. The rights set
out in the Bill of Rights are inalienable; they may not be diminished, compromised or
abrogated. All amendments to this Constitution must conform, promote and/or enhance
the rights in the Bill of Rights."

7.
7.1

AD SECTION 8: Equality
Add the following to section 8(1):
"The law must be impartially and objectively applied."

7.2

Option 1 in respect of section 8(2) is preferred. Amended as follows:
"Equity includes the full enjoyment of all rights and freedoms and obligations. To achieve
equity, legislative and other measures, that are designed to protect and advance groups or
categories of persons disadvantaged by unfair discrimination, may be used."

7.3

Amend section 8(3) so as to delete the reference to "sexual orientation".

8.

AD SECTION 10: Life

Comments and Proposed Amendments - Corrected Version

page 8 of 25

Working Draft of the New Constitution

Islamic Unity Convention Submission

Option 2 in respect of section 10 is preferred. Amended as follows:
"Human life is sacred and inviolable and every effort shall be made to protect it. In
particular no one shall be exposed to injury or death except under process of law."
9.
9.1

AD SECTION 11: Freedom and Security of the Person
Delete section 11(2)(b)
[Comment: unclear as to what this means]

9.2

Delete the phrase "in any way" in section 11(3)(b).

9.3

Insert section 11(4) which is as follows:
"No-one may destroy any formation resulting from human conception."

9.4

Insert section 11(5) which is as follows:
"Every citizen has the right to self-defence."

10.

AD SECTION 12: Slavery, Servitude and Forced Labour
Amend section 12 to read as follows:
"No one may practise and/or be subjected to slavery, servitude or forced labour."

11.

AD SECTION 13: Privacy
Amend section 13 to read as follows:
"Everyone has the right to privacy, including the right not to:
(a) have their person or home searched;
(b) have their property searched;
(c) have their possessions seized;
(d) have the privacy of their communications violated;
(e) be sexually harassed;
(f) have his or her modesty violated
(g) to be spied upon."

12.
12.1

AD SECTION 14: Freedom of Religion, Belief and Opinion
Amend section 14(1) to read as follows:
"Everyone has the right to freedom of conscience, religion, thought, belief and opinion and
take responsibility for the same."

12.2

Amend section 14(2)(b)to read as follows:
"those observances follow rules, made by an appropriate authority, which must not violate
the universally accepted values of the voluntary practice of religion of anyone at the
aforesaid institutions."

12.3

Amend section 14(3) to read as follows:
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"The constitution recognises the validity of the marriages and divorces conducted under a
system of religious law or traditions of any community or a system of personal and family
law adhered to by persons professing a particular religion or a way of life. The aforesaid
persons and/or groups shall not be bound by any sections of the Bill of Rights".
12.4

Insert as section 14(4) the following: "The Muslim Council

14.4.1 Definitions:
Unless the context otherwise requires "adverse report" means a report of the Council stating that, in the opinion of the
Council, some specified section of a Bill or of a subsidiary legislation would be a
differentiating measure;
"Chairman" means the Chairman of the Council;
"Council" means the Council for Muslims established under Section 14(4)

"Differentiating measure" means any measure which is or is likely in its practical
application to be, disadvantageous to persons of the Muslim community and not
equally disadvantageous to persons of other such communities, either directly by
prejudicing persons of that community or indirectly by giving advantage to persons
of another community;
"Member" means a member of the Council and includes the Chairman;
"Money Bill" means a Bill which contains only sections dealing with all or any of
the following matters:
(a)
the imposition, repeal, remission, alteration or regulation of taxation;
(b)
the imposition, for the payment of debt or other financial purposes, of
charges on the Consolidated Fund or any other public funds, or the
variation or repeal of any such charges;
(c)
the grant of money to the Government or to any authority or person, or the
variation or revocation of any such grant;
(d)
the appropriation, receipt, custody, investment, issue or audit of accounts
of public money;
(e)
the raising or guarantee of any loan or the repayment thereof, or the
establishment, alteration, administration or abolition of any fund provided in
connection with any such loan;
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subordinate matters which are ancillary or incidental to any of the foregoing
matters;

"Muslim Council" means the body appointed by the President in consultation with
the Muslim Community in terms of Section 14(4) of this Constitution.
"Sitting day" means any date on which Parliament meets.
14.4.2 There shall be a Council for Muslims which shall consist of (a)
a Chairman appointed for a period of 5 years;
(b)
4 other members appointed for a period of 3 years.
14.4.3 (1)

The Chairman and the members shall be appointed by the Muslim Community.
(2)

The Chairman and the members appointed under section 14.4.3(1) shall be
eligible for reappointment.

14.4.4 Whenever a member informs the Chairman that he is or will be incapable, for a period of 3
months or more, of taking part in the proceedings of the Council by reason of illness,
absence or other cause, the Chairman shall convey the information to the President who
shall in consultation with the Muslim community appoint a person to serve as a member for
that period.
14.4.5 No person shall qualify to be appointed as a member unless he (a)
is a citizen of South Africa
(b)
is a sane adult and a fit and proper person
(c)
is resident in South Africa; and
(d)
is not liable to any of the disqualifications provided in Section 14.4.6
14.4.6 A person shall be disqualified for appointment as a member who (a)
is or has been found or declared to be of unsound mind;
(b)
is insolvent or unrehabilitated insolvent;
(c)
has been convicted of an offence by a court of law in South Africa and
sentenced to imprisonment for a term of not less than one year or to a fine
of not less than R10 000,00 and has not received a free pardon:
(d)
has voluntarily acquired the citizenship of, or exercise the rights of
citizenship in, a foreign country or has made a declaration of allegiance to a
foreign country.
14.4.7 A member shall vacate his/her seat on the Council (a)
if he/she ceases to be a citizen of South Africa
(b)
if by writing under his/her hand addressed to the Chairman he resigns his
seat; or
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if he/she becomes subject to any of the disqualifications provided in section
14.4.6.

14.4.8 (1)

Any question whether any person has become a member or has vacated his/her seat
as such member shall be referred to and determined by a tribunal consisting of a
Judge of the Supreme/High Court appointed by the Chief Justice and two members
appointed by the Council.

(2)

Any tribunal constituted under subsection (1) shall (a)
sit in private;
(b)
afford the person concerned adequate opportunity to call witnesses
and be heard; and
(c)
report its decision to the Chairman.

(3)

The decision of the tribunal shall be final.

14.4.9 Before any person who has been appointed Chairman or a member commences his/her
duties, he/she shall take and subscribe before a Judge of the Supreme/High Court the Oath
of Allegiance and the Oath of Confidentiality.
14.4.10 (1)

It shall be the general function of the Council to consider and report on such
matters affecting Muslims in South Africa as may be referred to the Council
by Parliament, the Government or on upon petition raised by the Muslim
Community.
(2)

A reference to the Council by Parliament may be made by the Speaker, and
a reference to the Council by the Government may be made by a Minister
and a reference to the Council by the Muslim Community may be made by
petition.

14.4.11 It shall be the particular function of the Council to draw attention to any bill or to any
subsidiary legislation if that Bill or subsidiary legislation is, in the opinion of the
Council, a differentiating measure.
14.4.12 (1)

Immediately after any Bill, to which this Section applies has been given a final
reading and passed by Parliament and before it is presented to the President
for assent, the Speaker shall cause an authenticated copy of the Bill to be
sent to the Council.
(2)

The Council shall consider the bill and shall, within 30 days of the date on
which the Bill was sent to the Council, make a report to the Speaker stating
whether or not in the opinion of the Council any and, if so, which section of
the Bill would, if enacted, be a differentiating measure.
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(3)

Whenever after the receipt of an adverse report from the Council, the Bill
to which it relates is amended by Parliament, the Speaker shall cause the
Bill in its amended form to be sent again to the Council.

(4)

On the application of the Chairman, the Speaker may extend, as she/he sees
fit, the period of 30 days prescribed by subsection (2), where she/he
considers it proper to do so on account of the length or complexity of any
Bill or the number of matters for the time being under consideration by the
Council or for any sufficient reason.

(5)

The Speaker shall cause every report received by him/her from the Council
in pursuance of subsection (2) to be presented to Parliament without undue
delay. Where the Speaker receives no such report on the Bill within the
time provided in subsection (2), or any extension thereof granted under
subsection (4), it shall be concluded that the Council is of the opinion that
no section of the Bill would, if enacted, be a differentiating measure.

(6)

No Bill to which this Section applies shall be presented to the President for
assent unless it is accompanied by a certificate under the hand of the
Speaker stating that (a)
in the opinion of the Council no section of the Bill would, if
enacted, be a differentiating measure;
(b)

(c)

(7)

no report having been received from the Council within the time
prescribed or any extension thereof, the Council is presumed to be
of the opinion that no section of the Bill would, if enacted, be a
differentiating measure; or
notwithstanding the opinion of the Council that some specified
section of the Bill would, if enacted, be a differentiating measure, a
motion for the presentation of the Bill to the President for assent
has been passed by no less than three quarters of the total members
of Parliament.

This SECTION shall not apply to (a)
a Money Bill;
(b)
a Bill certified by the President as being one which affects the
defence or the security of South Africa or which relates to public
safety, peace or good order in South Africa; or
(c)
a Bill certified by the President to be so urgent that it is not in the
public interest to delay its enactment.
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A Bill shall be deemed to be a Money Bill if the Speaker certifies in writing
that, in his/her opinion, it is a Bill to which the definition of "Money Bill"
contained in this Section applies. No Money Bill shall be presented to the
President for assent, unless it is accompanied by the Speaker's certificate
which shall be conclusive for all purposes.

Where the President assents to a Bill which has been certified as urgent by the
himself (i.e., the President) under section 14.4.12(7) it shall nevertheless be
the duty of the Speaker to cause an authenticated copy of the Act to be sent
to the Council within 14 days thereof.
(2)

The Council shall thereupon consider the Act and shall, within 30 days of
the date on which the Act was sent to the Council, make a report to the
Speaker stating whether or not in the opinion of the Council any and, if so,
which section of the Act is a differentiating measure.

(3)

The Speaker shall cause any such report to be presented to Parliament as
soon as possible.

An authenticated copy of every piece of subsidiary legislation shall be sent to the
Council by the Speaker of the relevant Province within 14 days of the
publication of such subsidiary legislation.

(2)

The Council shall thereupon consider such subsidiary legislation and shall,
within 30 days of the date on which the subsidiary legislation was sent to
the Council, make a report to the Speaker of Parliament and the Speaker of
the relevant Province, stating whether or not in the opinion of the Council
any and, if so, which section of the subsidiary legislation is a differentiating
measure.

(3)

The Speaker of the Province shall cause every report of the Council on
every piece of subsidiary legislation to be presented to the relevant Province
on the next sitting day after receiving the Council's report.

(4)

Where an adverse report in respect of any section of any subsidiary
legislation is presented to Parliament in pursuance of subsection (2), then,
within 6 months after the presentation of that report, unless either (a)
the section has been revoked or amended by the appropriate
Province; or
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Parliament has passed a resolution confirming that section, the
appropriate Province shall revoke such section and cause a notice
of revocation to be published in the Government Gazette.

If no report on any subsidiary legislation is received from the Council within
the time provided in subsection (2), it shall be concluded that the Council is
of the opinion that no section in such subsidiary legislation is a
differentiating measure.

The Council may examine any written law and may make a report in regard to any
section in such written law which, in the opinion of the Council, is a
differentiating measure.
(2)

The Council shall send such report to the Speaker and the Speaker shall
cause such report to be presented to Parliament as soon as possible.

(3)

In the case of a report on any subsidiary legislation, the Council shall also
cause a copy of the report to be sent to the appropriate Speaker of the
relevant or Province/s.

The Council shall meet on the summons of the Chairman.
(2)

The Chairman, if present shall preside at all meetings of the Council.

(3)

Whenever the office of Chairman is vacant or the Chairman for any reason
is unable to attend, some other member shall be elected by the Council to
act as Chairman.

The Council shall not transact any business unless a quorum of 3 members,
including the Chairman or member presiding, is present.
(2)

Any decision of the Council shall be by a majority of votes of the members
present and voting.

(3)

The Chairman or member presiding shall have an original vote but not a
casting vote.

(4)

If upon any question before the Council the votes of the members are
equally divided, the motion shall be deemed to be lost.

14.4.18 The proceedings of the Council shall be conducted in private and the Council shall be
entitled to hear objectors or examine witnesses in regard to any Bill or law which is
being considered by the Council if the Council deems it necessary.
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14.4.19 In reporting the opinion of the Council under these provisions, the Council shall state(a)
either that the report is unanimous or the number of votes for and against it;
and
(b)
in the case of an adverse report, the grounds on which the Council has
reached its conclusion.
14.4.20 Subject to section 14.4.17(1), the Council shall not be disqualified from the transaction of
business by reason of any vacancy among the members thereof; and any
proceedings therein shall be valid notwithstanding that some person who was not
entitled to do so took part in those proceedings.
14.4.21 Subject to the sections of this Constitution, the Council may make rules with respect to the
regulation and conduct of its proceedings and the despatch of its business but no
such rules shall have effect until they have been approved by the President.
14.4.22 (1)

Once a year it shall be the duty of the Council to compile and present to the
President a report on the work of the Council during the preceding 12
months.
(2)

14.4.23 (1)

The President shall cause such report to be presented to Parliament as soon
as possible.

There shall be paid to the Chairman and the other members such salaries and fees as
may be determined by the President.
(2)

The salaries and fees payable under subsection (1) shall be defrayed out of
moneys provided by Parliament.

(3)

The Chairman in consultation with the Council shall submit an annual
budget to the National Minister of Finance.

(4)

The Council shall have the power to appoint a Secretary to the Council and
to employ such personnel, and acquire such resources that may be
necessary to give effect to the establishment and for its continuous running.

14.4.24 The President in consultation with the Council may make rules for the conduct of business
between the Council and Parliament and between the Council and any authority
empowered to make subsidiary legislation, and generally for carrying out the
purposes of this Council".
12.5

Insert as section 14(5) the following: "The Muslim Court
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14.5.1 There shall be a Muslim Court consisting of:
(1)
the Muslim Court of First instance, and
(2)
the Muslim Court of Appeal.
14.5.2 (1)

14.5.3 (1)

There shall be for any Province that requires it a Muslim Court of First instance and
a Muslim Court of Appeal.
(2)

The Muslim Court of First instance shall hear all matters as a Court of First
Instance and shall consist of so many Muslim Qadis as the President may
determine upon the advice of the Muslim Community.

(3)

The Muslim Court of Appeal shall hear all appeals and shall consist of a
Grand Qadi and such number of Qadis as may be determined by the
President upon the advice of the Muslim Community.

The appointment of a person to the office of Qadi of the Muslim Court of First
instance, Qadi of the Muslim Court of Appeal and Grand Qadi of the Muslim Court
of Appeal shall be made by the President on the advice of the Muslim Community.
(2)

No person shall hold office as Qadi of the Muslim Court of First instance of
a Province unless he has attended and has obtained a recognised
qualification in Islamic law and has held the qualification for a period of not
less than 5 years.

(3)

No person shall hold office as Qadi and/or Grand Qadi of the Muslim Court
of Appeal of a Province unless:
(a)
he has attended and has obtained a recognised qualification in
Islamic law and has held the qualification for a period of not less
than 10 years, or
(b)
has considerable experience in the practice of Islamic law or he is a
distinguished scholar of Islamic law.

(4)

If the office of the Grand Qadi of the Muslim Court of Appeal is vacant or
if the person holding the office is for any reason unable to perform the
functions of the office, then until a person holding the office has resumed
those functions, the functions shall be performed by a Qadi designated from
time to time by the President, from among the Qadis of the Muslim Court
of Appeal.

14.5.4 The Muslim Court of Appeal of a Province shall, in addition to such other jurisdiction as
may be conferred upon it by the President exercise such appellate and supervisory
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jurisdiction in civil proceedings involving questions of Islamic law where all the parties are
Muslims.
14.5.5 For the purpose of exercising any jurisdiction conferred upon it by this Constitution or any
law, a Muslim Court of Appeal of a Province shall be duly constituted if it consists of at
least 3 Qadis of that Court.
14.5.6 The Muslim Court of First instance and Appeal of a Province shall exercise the jurisdiction
vested in it by this Constitution or by any law in accordance with the substantive and
adjectival law prescribed by the Shariah of Islam.
14.5.7 Registrar/s shall be appointed by the Chief Qadi of each Province. The Registrar's function
will be to:
(1)

receive the curriculum vitae of any Muslim jurist who wants to be
registered as such so as to enable him/her to practise Islamic Law in the
Muslim Court;

(2)

confirm the correctness of the said curriculum vitae of the said Muslim
jurist with the relevant tertiary institution/s;

(3)

obtain the original academic certificate/s, a certified translation thereof if the
same is not in one of the official languages, and equivalence certificate from
the Human Sciences Research Council and/or any other professional
institution that has been approved of by the Chief Qadi in consultation with
the Muslim Appeal Court;

(4)

to arrange interviews for applicants with the Chief Qadi with regard to their
registration;

(5)

attend to the day-to-day administration of the Muslim Court;

(6)

enter the name of the duly registered Muslim jurists on the Register of
Muslim jurists.

(7)

fulfil such other functions that the Chief Qadi determine from time to time.

14.5.8 The Chief Qadi shall determine the courses required to register and practise as a Muslim
jurist. Such requirements shall be publicised by the Registrar. In order to be registered as a
Muslim jurist the applicant:
(1)
shall have obtained as a minimum requirement a four year post
matriculation university degree in Shariah from a Muslim Higher Tertiary
institution or a degree from a Muslim University.
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must comply with such conduct determined by the Shariah".

12.6

Insert as section 14(6) the following:
"No person shall be compelled to pay any tax the proceeds of which are specifically
allocated in whole or in part for the purpose of a religion other than his own, unless the
proceeds are equitably allocated."

13.
13.1

AD SECTION 15: Freedom of Expression
Add the following clause at the end of section 15(1)b:
"...provided it is in accordance with the Basic Human Morality of Society".

13.2

Amend section 15(2)c:
Delete the word "gender" in section 15(2)c and add the words "nationality" and "tribalism"
after the word "religion".

13.3

Add as section 15(2)d which reads as follows:
"Blasphemy of God Almighty (the Supreme Being) and the Prophets of all religions in
Society".

13.4

Option 1 in respect of section 15(3) is preferred.

14.
14.

AD SECTION 17: Freedom of Association
Add the following clause at the end of section 17:
"...and takes responsibility therefor".

15.
15.1

AD SECTION 18: Political Rights
Amend section 18(2) by substituting the word "adult" with "sane".

15.2

Insert section 18(4) which states that:
"The State recognises the rights of political prisoners to be treated in accordance with the
Geneva Convention".

16.

AD SECTION 19: Citizenship
Amend section 19 to read as follows:
"No indigenous citizen may be deprived of citizenship".

17.
17.

AD SECTION 21: Economic Activity
Option 3 in respect of section 21 is preferred. Amended as follows:
"Everyone has the right to pursue the livelihood of their choice, including the right to
choose freely their occupation or profession, their place of work and their place of training
in accordance with the Basic Human Morality of Society".
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18.
18.1

AD SECTION 22: Labour Relations
Add the following phrase at the end of section 22(1):
"...and concomitant obligations".

18.2

Insert as section 22(2)(d) which is as follows:
"to refuse to do anything which conflicts with the Basic Human Morality of Society".

18.3

Delete section 22(3)(c).

18.4

Insert as section 22(5):
The rights of Muslim workers. Muslim workers shall:
(a)
not be compelled to serve, prepare or deliver foodstuffs, beverages and any other
matter which is Haraam (i.e, which is prohibited in Islam), and
(b)
be entitled to attend the Friday obligatory prayer meetings, i.e, Jumah, and
(c)
have the right to be dressed modestly.

19.
19.1

AD SECTION 23: Environment
Insert as section 23(1):
"Everyone has the right:
a)
to an environment that is not harmful to their health, their well-being or
their Basic Human Morality;
b)
to have their....use of natural resources"

19.2

Insert as section 23(2):
"Everyone has the right:
a)
to an environment conducive to learning and teaching;
b)
to an emotionally stable environment;
c)
to a basic human moral environment that is conducive to his/her well being
and development;
d)
to an aesthetically and spiritually fulfilling environment".

20.

AD SECTION 24: Property
Option 3 in respect of section 24 is preferred.

21.
21.1

AD SECTION 25: Housing and Land
Amend section 25(1) by adding the following to the paragraph: "Every citizen has the right
to housing".
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21.2

Amend section 25(3) by adding the word "citizen" after the word "Every".

21.3

Insert as section 25(4):
"Arable land laying fallow for more than 3 years will be confiscated by the State and
redistributed to its citizens on an equitable basis".

22.
22.1

AD SECTION 26: Health, Food, Water, and Social Security
Amend section 26(1) by deleting the phrase "have access to" in section 26(1).

22.2

Amend section 26(1)b to read as follows:
"Optimum nutritious food and readily accessible clean water; and"

22.3

Amend section 26(1)(c):
Delete the word "appropriate" and replace with the following: "absolute basic social
assistance which shall be scientifically determined".

22.4

[Comment: The word "other" in the context of progressive legislation in section 26(2)
needs to be defined].

22.5

Amend section 26(3) to read as follows:
"No one may be refused medical treatment or other social services".

23.
23.1

AD SECTION 27: Children
Amend section 27(1)(c) to read as follows:
"to optimum nutrition, shelter, basic primary health care services, and social services"

23.2

Amend section 27(1)(e) to read as follows:
"not to be detained except as a measure of last resort, in which case, in addition to the
rights the child enjoys under sections 11 and 34, the child may be detained only upon a
Court's Order and provided that (i)
a serious crime has been committed;
(ii)
he/she be kept in a separate institution away from other persons over the age of 16
years;
iii)
the child has the right to psychiatric/psychological treatment;
(iv)
the child be treated in a manner, and kept in conditions, that take account of the
child's age.

23.3

Amend section 27(3) by deleting "18 years" and replacing it with "16 years".

23.4

Insert section 27(4) which is as follows:
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"No child shall be obliged to work on a full-time basis nor be required or permitted to
perform work or provide services that are inappropriate for a person of that child’s age, or
that place at risk the child’s well-being, education, physical or mental health, or spiritual,
moral, or social development".
24.
24.1

AD SECTION 28: Education
Option 2 in respect of section 28(1-3) with amendments is preferred.

24.2

Amend section 28(1)(b) to read as follows:
"to further and continue his/her education and the state shall take the necessary legislative
steps to make the same available and accessible on an equitable basis".

24.3

Insert section 28(1)(d) which is as follows:
"to receive religious instructions in accordance with his/her religious beliefs".

25.

AD SECTION 29: Academic Freedom
Option 2 in respect of section 29 is preferred.

26.
26.1

AD SECTION 31: Access to Information
Amend section 31(1) to read as follows:
"Every citizen has the right of access to ..."

26.2

Delete section 31(2).

27.
27.1

AD SECTION 32: Just Administrative Action
Option 2 in respect of section 32 with amendments is preferred.

27.2

Insert section 32(4) which is as follows:
"Every citizen shall be compensated if he/she was adversely affected by any unlawful
administrative action which cannot be reversed.

28.
28.1

AD SECTION 34: Arrested, Detained and Accused Persons
Amend section 34(1)(b) by deleting the word "promptly" and replacing with "immediately".

28.2

Option 2 in respect of section 34(1)(e) is preferred.

28.3

Amend section 34(2)(a) by deleting the word "promptly" and replacing with "immediately".

28.4

Amend section 34(2)(c) by deleting the word "substantial" from this section.

28.5

Amend section 34(2)(e):
Insert a comma(,) after the word "and" which appears before the word "medical" in section
34(2)(e).

Comments and Proposed Amendments - Corrected Version

page 22 of 25

Working Draft of the New Constitution

Islamic Unity Convention Submission

28.6

Insert section 34(2)(g) which is as follows:
"to have his/her family, a friend or legal adviser informed that he/she has been detained,
immediately".

28.7

Insert section 34(2)(h) which states that:
"to immediately telephone and inform his/her legal representatives or family of his/her
detention."

29.
29.1

AD SECTION 35: Limitation of Rights
Delete the contents of 35(1)(a) and replace it with the following: "not a breach of Basic
Human Morality as practised in an open and democratic society based on freedom, equity
and justice."

29.2

[Comment: Section 35(3) is accepted provided all the amendments proposed by the Islamic
Unity Convention (IUC) are accepted. The amendments submitted by the IUC must be
viewed holistically].

30.
30.1

AD SECTION 36: States of Emergency
Amend section 36(1)(a) and 36(1)b and insert section 36(1)(c) to read as follows:
(a)
"the life of the nation is threatened by war and invasion;
(b)
natural disaster, public emergency, and/or epidemics;
(c)
disorder."

30.2

Amend section 36(2)(b) to read as follows:
"for no more than 21 days from the date of the declaration, unless the National Assembly
resolves to extend the declaration. The National Assembly, by a majority of at least two
thirds of its members, may resolve to extend a declaration of a state of emergency for a
period of up to three months, or for a further period of up to three months but for no more
than a maximum of 6 months."

30.3

Amend section 36(4)(c) to read as follows:
"Any legislation enacted in consequence of a declared state of emergency in respect of
section 36(1)(a) may not derogate from the Bill of Rights save in respect of the following
rights only:
*
Section 11(1) and 11(2)
*
Section 15
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Section 16
Section 17
Section 20
Section 31"

30.4

Insert section 36(4)(d) to read as follows:
"Any legislation enacted in consequence of a declared state of emergency in respect of
section 36(1)(b) and 36(1)(c) may not derogate from the Bill of Rights save in respect of
the following rights only:
*
Section 20
*
Section 31
depending on the circumstances of every case."

30.5

Amend section 36(7)(a) to read as follows:
"an adult family member or friend of the detainee or his/her legal adviser if he/she has one
must be contacted immediately, and told that the person has been detained"

30.6

Amend section 36(7)(e) to read as follows:
"a court must review the detention within 3 days after the date the person was detained,
and the court must release the detainee unless the detention is necessary to restore peace
and order"

30.7

Amend section 36(7)(f) to read as follows:
"if the court does not release the detainee, the court must review the detainee's further
detention after 5 days, and must release the detainee forthwith or the detainee must be
charged."

30.8

Insert section 36(9) which states that:
"The State recognises the rights of detainees to be treated as political prisoners in
accordance with the Geneva Convention".

31.

AD SECTION 37: Enforcement of rights
Amend section 37(b) to read as follows:
"anyone acting on behalf of another person who cannot act on his/her own behalf".

32.
32.1

AD SECTION 38: Application
Amend section 38(2) by deleting the phrase "the Bill" in section 38(2) and replacing it with
"...Basic Human Morality".

32.2

Option 1 in respect of section 38(3) is preferred.

33.
33.1

AD SECTION 39: Interpretation of Bill of Rights
Add the following clause at the end of section 39(1)(a):
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"...; justice and Basic Human Morality."
33.2

Amend section 39(1)(c) to read as follows: "must consider foreign law."

33.3

Insert as 39(1)(d):
"Must interpret all amendments to this Constitution so that it conforms, promotes, and/or
enhances the Bill of Rights. If an amendment fails to do so, it shall be declared
unconstitutional."

33.4

Amend section 39(2) to read as follows:
"When interpreting any legislation, every court must prefer any reasonable interpretation of
the legislation that is consistent with the Bill of Rights and subject to Basic Human Morality
over any alternative interpretation of the legislation that is inconsistent with the Bill".

33.5

Amend section 39(3) to read as follows:
"When interpreting any legislation, and when developing the common law or customary
law, every court must promote the spirit, purport, and objects of the Bill of Rights subject
to Basic Human Morality."
CHAPTER 3
PARLIAMENT

34.
34.1

AD SECTION 40: Legislative Authority of Republic
Amend section 40(1) to read as follows:
"The legislative authority of mankind is vested in the Creator. Parliament may make laws
for the Republic in terms of the Constitution, which laws must be evaluated against the
criterion of the laws of the Creator".

34.2

Amend section 40(2) to read as follows:
"Parliament consists of the National Assembly and a second house, namely, the Senate."
THE NATIONAL ASSEMBLY

35.

AD SECTION 41: Composition and Election of National Assembly
Amend section 41 by replacing "300-400..." with "200 members".

36.

AD SECTION 45: Sittings and Recess periods
Insert "Cape Town" as the seat of the National Assembly in section 45(3).

37.

AD SECTION 46: Elections and Duration of National Assembly
Add the following clause at the end of section 46(4):
"...but may not pass new legislation".
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38.
38.1

AD SECTION 48: Decisions
[Comment: what constitutes "majority" in section 48(1) and 48(2)?].

38.2

Amend section 48(2) as section 48(2)(a).

38.3

Insert as 48(2)(b) the following:
"No Bill of Parliament may remove or diminish, compromise or abrogate the rights granted
in section 7 to section 39 of the Bill of Rights (Chapter 2)."

38.4

Insert as section 48(2)(c) the following:
"Other than an amendment to Chapter 2 (the Bill of Rights), the remaining provisions of the
Constitution may be amended at a joint sitting of the National Assembly and the Senate by
a majority of at least two thirds of the total number of members of both Houses."

38.5

Insert as 48(4) the following:
"When Parliament seeks to amend the Constitution and such amendment affects the Bill of
Rights the following procedure shall be followed:
(1)
The National Assembly and the Senate sitting jointly as well as the Legislatures of
the Provinces adopt the Bill by three quarters of the members of Parliament and the
Legislatures of the Provinces respectively, provided three quarters of the
Legislatures of the Provinces contain three quarters of the electorate, and
(2)
The President thereafter refers the Bill to the Constitutional Court to determine
whether it conforms, promotes, and enhances the Bill of Rights and is thus
constitutional, and
(3)
To test the will of the people and in consonance with the spirit of the Constitution a
national referendum shall be held to ascertain the views of the people with regard to
the amendment to the Constitution, and
(4)
Whereafter Parliament taking the outcome of the referendum into account must
amend the Bill accordingly."

39.

AD SECTION 50: Internal Autonomy
Insert as section 50(3) the following:
"Members of Parliament shall be remunerated according to their attendance. The Speaker
of the Parliament in concert with the Secretary of Parliament is responsible for the proper
administration of attendance of all Members of Parliament".

40.

AD SECTION 51: Parliamentary Privilege
Delete section 51(3).
CHAPTER 4
COUNCIL OF PROVINCES / SENATE

41.

AD SECTION: Senate
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Option 2, namely the Senate option, is preferred as amended.
42.
42.1

AD SECTION 67: Purpose and Functions of Senate
Amend section 67(2) to read as follows:
"The Senate considers every Bill introduced in Parliament, amends it and passes or rejects
it".

42.2

Amend section 67(8) as follows:
"Subject to subsection (9), a Bill amending the Constitution, but excluding the Bill of
Rights in Chapter 2 of the Constitution, must be adopted at a joint sitting of the National
Assembly and the Senate by a majority of at least two thirds of the total number of
members of both Houses."

43.
43.1

AD SECTION 70: Sittings
Insert "Cape Town" as the seat of the Senate in section 70(4).

43.2

Insert section 70(5) which states that:
"Members of Senate shall be remunerated according to their attendance. The Speaker of
the Senate in concert with the Secretary of Senate is responsible for the proper
administration of attendance of all Members of Senate".
CHAPTER 5
THE NATIONAL EXECUTIVE

44.

AD SECTION 76: Executive Authority of the Republic
Amend section 76(2) by deleting the following:
"and who may perform any act required to give effect to the Constitution".

45.

AD SECTION 77: The President
Amend section 77(1) to read as follows:
"The President promotes the unity of the nation and that which will advance the Republic
intellectually, socially, morally, politically, militarily and economically".

46.

AD SECTION 79: Election of President
Both sections 79(1) and 79(2) will be replaced with section 79 which reads as follows:
"The President shall be elected by universal suffrage at the same time as the National
General Elections take place".

47.

AD SECTION 85: Cabinet
Option 1 is preferred in respect of section 85.
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48.
48.1

AD SECTION 93: Votes of No Confidence
Amend section 93(1) to read as follows:
"If the National Assembly passes a vote of no confidence in the Cabinet, the President
either resigns or dismisses the Cabinet."

48.2

Amend section 93(4) to read as follows:
"A majority of 60% of the members of the National Assembly must be present when a vote
of no confidence is passed".
CHAPTER 6
COURTS AND ADMINISTRATION OF JUSTICE

49.

AD SECTION 94: Judicial Authority
Amend section 94(2) as follows:
"The courts are independent, and subject only to the Constitution and the law, which they
must apply without fear, favour, prejudice, impartially, objectively and justly."

50.

AD SECTION 100: Appointment of Judicial Officers
Option 1 in respect of section 100 is preferred.
CHAPTER 7
STATE INSTITUTIONS SUPPORTING
CONSTITUTIONAL DEMOCRACY

51.

AD SECTION 106: Establishment and Governing Principles
Amend section 106(2) to the following:
"The institutions are independent, and subject only to the Constitution and the law, and
they must exercise their powers and perform their functions without fear, favour, prejudice,
impartially, objectively and justly."

COMMISSION FOR GENDER EQUALITY
52.

AD SECTION 110: Functions of Commission for Gender Equality
Replace the word "equality" throughout section 110 with the word "equity".
CHAPTER 8
PROVINCES

53.
53.1

AD SECTION 118: Application of this Chapter
Option 1 in respect of section 118 is preferred.
PROVINCIAL HOMOGENEITY
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53.2

Amend section 118(2) by inserting the words "justice and" after the word "pursue".

53.3

Amend section 118(3) to read as follows:
"Provinces are founded on respect for and the observation of human rights. They must
promote the achievement of equality between all people."
PROVINCIAL LEGISLATURES

54.

AD SECTION 124: Sittings and recess periods
Insert as section 124(4) the following:
"Members of Provincial Legislatures shall be remunerated according to their attendance.
The Speaker of the Provincial Legislatures in concert with the Secretary of the Provincial
Legislature is responsible for the proper administration of attendance of all Members of the
Provincial Legislature".
PROVINCIAL EXECUTIVES

55.
55.1

AD SECTION 147: Votes of no confidence
Amend section 147(1) as follows:
"If the provincial legislature passes a vote of no confidence in the Executive Council, the
Premier must either resign or appoint a new Executive Council."

55.2

Amend section 147(4) as follows:
"A majority of 60% of the members of the legislature must be present when a vote of no
confidence is passed."
PROVINCIAL CONSTITUTIONS

56.

AD SECTION 154: Adoption and Certification
Section 154(1-3) is preferred, but not the alternative formulation for this section.

CHAPTER 9
PROVINCIAL AND NATIONAL LEGISLATIVE AND EXECUTIVE COMPETENCES
57.

AD SECTION 155: Legislative authority of the Republic
Option 1 in respect of section 155 is preferred.
[Comment: Muslim Personal Law (MPL) cannot form part of Provincial functional areas
listed in schedule 5 to this Constitution, as MPL is a National issue].

58.

AD SECTION 159: Conflict of Legislation
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Option 3 in respect of section 159 is preferred.
CHAPTER 10
LOCAL GOVERNMENT
59.

AD SECTION 166: Administration and Finance
Insert as clause 166(9) the following:
"Members of Local Government shall be remunerated according to their attendance. The
Town Clerk of the Local Government is responsible for the proper administration of
attendance of all Members of the Local Government."
CHAPTER 12
PUBLIC ADMINISTRATION

60.
60.1

AD SECTION 171: Basic values and principles governing public administration
Insert the word "equity" after the phrase "democratic values" in section 171(1).

60.2

Amend section 171(2) to the following:
"The appointment in the public administration of a number of persons on policy
considerations of equity as regulated by national legislation is not precluded."

61.

AD SECTION 173: Public Service
Add at the end of section 173(3) the following:
"...or is the adherent of a specific religion."
CHAPTER 13
SECURITY SERVICES

62.

AD SECTION 174: Governing principles
Insert the word "justice" after the words "to live in peace" in section 174(a).

INTELLIGENCE
63.

AD SECTION 185: Powers, functions and monitoring
Add at the end of section 185(a) the following:
"A member of the Cabinet shall be responsible for intelligence."
CHAPTER 15
GENERAL PROVISIONS
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64.
64.1

Insert as Section 204: "Accountability
(1)
All members of the National Assembly, Senate, Provincial Legislatures, Local
Government and the bodies they serve on shall be held jointly, severally and
personally accountable for the administration of public funds under their control. If
such funds are dishonestly, fraudulently or negligently disbursed, such funds may be
recovered from the relevant members or bodies.
(2)

65.
65.1

All queries arising out of section 204(1) shall be investigated by the Public
Protector who will liaise with the relevant authorities to recover the said funds
and/or to press criminal charges."

Insert as Section 205: "Official Election Manifesto
(1)
All registered political parties contesting or desirous of contesting any election at
any tier of government in the Republic of South Africa must publish and register its
official election manifesto with the Independent Electoral Commission. Such a
manifesto shall clearly, unambiguously, fully and in generally, plain simple and
comprehensible language set forth all which it will execute and implement when
elected to power. In the event of a party effectively becoming the governing power
in the National Assembly,provincial legislature or local authority and failing to
execute or implement any of its election promises as set forth in its registered
manifesto, or it commits any act construed to be a cancellation of any of its
undertakings in its registered election manifesto, it shall be obliged, either on
application by any South African citizen to the High Court of South Africa or on
instruction from the Independent Electoral Commission, to:
(a)
rescind such a cancellation immediately, or
(b)
resign from office forthwith, or
(c)
resign from office and hold a referendum for the relevant electorate to seek
authorization for its deviation from its election manifesto. Such a party shall
pay for the entire costs of the referendum from its own party funds. Such a
referendum shall beheld within one month from the date of resignation of
the said governing party. Should such a party fail to receive a majority, it
will be out of office and a general election must be called according to the
rules of a general election as set out in this constitution.
(2)

66.
66.1
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The manifesto referred to in (1) above, must be available in all the official languages
of the Republic of South Africa."

Insert as Section 206: "Referendum
(1)
A referendum must be called by the governing authority of any tier of government
in the Republic of South Africa when any Bill be it constitutional or general, will
have the effect or tend to have the effect or can be reasonably construed to have the
effect of an abrogation, variation or cancellation of any of the community's religious
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beliefs, religious practice, family law be it customary, tradition, religious based,
general socio-medico issues, moral issues, penalties for serious crimes or any issue
affecting the way of life of any community in the Republic of South Africa,
excluding race.
(2)

A general referendum shall be held when the issue is a general issue affecting all
people.

(3)

When the issue is such as to be peculiar and special to a specific community,the
referendum must be held within that community. In this case registration of voters
shall be such as to reflect the specific community to be tested in the referendum.

(4)

A referendum will be held when an application is made to the Office of the
President by such members of the public or a specific community and the
application warrants such referendum.

(5)

In the event of a dispute arising between the applicants for a referendum and the
President, a special commission of five persons, two of whom must be judges of the
relevant High Court of the Republic of South Africa and one an advocate of the
High Court of South Africa of not less than ten(10) years experience and one
suitable person nominated by the applicants and one by the President. All these
persons must be South African citizens, must never have been nor are registered
members of any political party, nor have occupied any position in a political party
structure,nor have been convicted of any crime by a court anywhere, nor a
proponent of values which are repugnant to the way of life of the Applicant, nor, in
the case of the judges and advocate, have been involved in court proceedings which
have or may be reasonably interpreted to be against the way of life, beliefs or values
of the Applicant. The decision of this commission shall be binding on both the
Applicant and the President.

(6)

The cost of the application shall be borne by the party against whom judgement is
given."

Annexure 3:
20 February 1996

WORKING DRAFT OF THE NEW CONSTITUTION: INCORPORATING
THE ISLAMIC UNITY CONVENTION SUBMISSIONS
In the name of God, Most Gracious, Most Merciful
PREAMBLE
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The Republic of South Africa's Constitution declares the sovereignty of God Almighty
over the affairs of all people. Mindful of the commitment to a religious way of life by
the majority of the people; and mindful of the commitment of the people to democracy,
equity, freedom, justice and peace, the people resolve to establish open, transparent,
honest and democratic government. This preamble forms part of the Constitution.
CHAPTER 1
FOUNDING PROVISIONS
Republic of South Africa
1.
The Republic of South Africa is one sovereign democratic state founded on a commitment
to achieve equality, to promote and protect human dignity, and to enhance fundamental
human rights and freedoms in order to achieve justice.
Supremacy of the Constitution
2.
This Constitution is the Supreme Law of the Republic. It binds the Republic its institutions,
its citizens and all persons within its borders whether natural or juristic; law or conduct
inconsistent with it is unlawful and invalid respectively, unless the Constitution provides
otherwise.
Citizenship
3.
(1)

There is a common South African citizenship.

(2)

Every citizen is equally(a)
entitled to the rights, privileges and benefits of citizenship; and
(b)
subject to the duties, obligations and responsibilities of citizenship.

(3)

National legislation must provide for the acquisition, loss, deprivation and
restoration of citizenship.

[Comment: There is a conflict between section 3(3) and section 19 regarding loss of
citizenship].
Territory of the Republic
4.
The territory of the Republic is described in Schedule 1.

National symbols
5.
The national flag is described in Schedule 2.
(Note: The National Anthem is still under discussion.)
Languages
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6.
Option 1 is preferred
(1)
The official languages of the Republic are Afrikaans, English, isiNdebele, Sesotho
sa Leboa, Sesotho, siSwati, Xitsonga, Setswana, Tshivenda, isiXhosa and isiZulu.
(2)

The Pan South African Language Board must promote the conditions for the
development and use of the official languages.

(3)

The Pan South African Language Board is also responsible for promoting respect
for and the development of languages including German, Greek, Gujerati, Hindi,
Portugese, Tamil, Telegu, Urdu, sign language and other languages commonly
used by communities in the Republic, as well as Arabic, Hebrew, Sanskrit and other
languages used for religious purposes.

(4)

National and provincial government may use particular official languages for the
purposes of government, taking into account usage, practicality and expense.

CHAPTER 2
BILL OF RIGHTS
States duty to respect and protect rights
7.
The State must respect, protect and enforce the rights in this Bill of Rights. The rights set
out in the Bill of Rights are inalienable; they may not be diminished, compromised or
abrogated. All amendments to this Constitution must conform, promote and/or
enhance the rights in the Bill of Rights.
Equality
8.
(1)

Everyone is equal before the law and has the right to equal protection and benefit of
the law. The law must be impartially and objectively applied.

(2)
Option 1 is preferred.
Equity includes the full enjoyment of all rights and freedoms and obligations. To
achieve equity, legislative and other measures, that are designed to protect and advance
groups or categories of persons disadvantaged by unfair discrimination, may be used.

(3)

Neither the state nor any person may discriminate directly or indirectly against
anyone on one or more grounds, including but not limited to race, gender, sex,
marital status, ethnic or social origin, colour, age, disability, religion,
conscience, belief, culture, language and birth.
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Discrimination on one or more of the grounds listed in subsection (3) is unfair
unless it is established that the discrimination is fair.

Human dignity
9.
Everyone has inherent dignity and the right to have their dignity respected and protected.
Life
10.
Option 2 is preferred.
Human life is sacred and inviolable and every effort shall be made to protect it. In
particular no one shall be exposed to injury or death except under process of law.
Freedom and security of the person
11.
(1)
Everyone has the right to freedom of the person, including the right not to be (a)
deprived of liberty arbitrarily or without just cause; or
(b)
detained without trial.
(2)

Everyone has the right to security of the person, [bodily and psychological
integrity] including the right (a)
to be free from all forms of violence; and
[Comment: unclear as to what (2)(b) means]

(3)

No one may be (a)
tortured;
(b)
treated or punished in a cruel, inhuman or degrading way; or
(c)
subjected to medical or scientific experiments without that person’s
consent.

(4)

No-one may destroy any formation resulting from human conception.

(5)

Every citizen has the right to self-defence.

Slavery, servitude and forced labour
12.
No one may practise and/or be subjected to slavery, servitude or forced labour.
Privacy
13.
Everyone has the right to privacy, including the right not to:
(a) have their person or home searched;
(b) have their property searched;
(c) have their possessions seized;
(d) have the privacy of their communications violated;
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(e) be sexually harassed;
(f) have his or her modesty violated
(g) to be spied upon.
Freedom of religion, belief and opinion
14.
(1)
Everyone has the right to freedom of conscience, religion, thought, belief and
opinion and take responsibility for the same.
(2)

Religious observances may be conducted at state or state-aided institutions
provided that (a)
those observances follow rules made by an appropriate authority;
(b)
those observances follow rules, made by an appropriate authority, which
must not violate the universally accepted values of the voluntary practice
of religion of anyone at the aforesaid institutions, and
(c)
attendance at them is free and voluntary.

(3)

The constitution recognises the validity of the marriages and divorces conducted
under a system of religious law or traditions of any community or a system of
personal and family law adhered to by persons professing a particular religion
or a way of life. The aforesaid persons and/or groups shall not be bound by any
sections of the Bill of Rights.

(4)

The Muslim Council, see Annexure IUC 2

(5)

The Muslim Court, see Annexure IUC 2

(6)

No person shall be compelled to pay any tax the proceeds of which are
specifically allocated in whole or in part for the purpose of a religion other than
his own, unless the proceeds are equitably allocated.

Freedom of expression
15.
(1)
Everyone has the right to freedom of expression, including (a)
freedom of the press and other media; and
(b)
freedom to receive and impart information and ideas provided it is in
accordance with the Basic Human Morality of Society.
(2)

Subsection (1) does not protect (a)
propaganda for war;
(b)
the incitement of imminent violence; or
(c)
advocacy of hatred based on race, ethnicity, religion, nationality or
tribalism that constitutes incitement to discrimination.
(d)
Blasphemy of God Almighty (the Supreme Being) and the Prophets of
all religions in Society
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The state must regulate any media that it finances or controls to ensure that it is
impartial and presents a diversity of opinion. (option 1 preferred).

Assembly, demonstration and petition
16.
Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, or to present
petitions.
Freedom of association
17.
Everyone has the right to freedom of association and takes responsibility therefor.
Political rights
18.
(1)
Every citizen is free to make political choices, which includes the right(a)
to form a political party;
(b)
to participate in the activities of, or to recruit members for, a political party;
and
(c)
to campaign for a political party or cause.
(2)
Every sane citizen has the right to free, fair and regular elections for any legislative
body established in terms of the Constitution, to vote in those elections and to do
so in secret.
(3)

Every citizen has the right to stand for election to public office and, if elected, to
hold office.

(4)

The State recognises the rights of political prisoners to be treated in accordance
with the Geneva Convention.

Citizenship
19.
No indigenous citizen may be deprived of citizenship.
Freedom of movement and residence
20.
(1)
Everyone has the right to freedom of movement and residence anywhere in the
Republic.
(2)

Everyone has the right to leave the Republic.

(3)

Every citizen has the right to enter and to remain in the Republic.

(4)

Every citizen has the right to a passport.

Economic activity
21.
Option 3 is preferred.
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Everyone has the right to pursue the livelihood of their choice, including the right to choose
freely their occupation or profession, their place of work and their place of training in
accordance with the Basic Human Morality of Society.

Labour relations
22.
(1)
Everyone has the right to fair labour practices and concomitant obligations.
(2)

Workers have the right (a)
to form and join trade unions;
(b)
to participate in the activities and programmes of a trade union; and
(c)
to strike.
(d)
to refuse to do anything which conflicts with the Basic Human Morality
of Society.

(3)

Employers have the right (a)
to form and join employers’ organisations;
(b)
to participate in the activities and programmes of an employers’
organisation; and

(4)

Every trade union and every employers’ organisation has the right (a)
to determine its own administration, programmes and activities;
(b)
to organise;
(c)
to bargain collectively; and
(d)
to form and join a federation.

(5)

The rights of Muslim workers. Muslim workers shall:
(a)
not be compelled to serve, prepare or deliver foodstuffs, beverages and
any other matter which is Haraam (i.e, which is prohibited in Islam),
and
(b)
be entitled to attend the Friday obligatory prayer meetings, i.e, Jumah,
and
(c)
have the right to be dressed modestly.

Environment
23.
(1)
Everyone has the right (a)
to an environment that is not harmful to their health, their wellbeing or their Basic Human Morality;
(b)
to have their environment protected through reasonable legislative
and other measures designed to (i)
prevent pollution and ecological degradation;
(ii)
promote conservation; and
(iii)
secure sustainable development and use of natural resources.
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Everyone has the right a)
to an environment conducive to learning and teaching;
b)
to an emotionally stable environment;
c)
to a basic human moral environment that is conducive to his/her
well being and development;
d)
to an aesthetically and spiritually fulfilling environment.

Property
24.
Option 3 is preferred
(1)
Property, including the right to acquire, hold and dispose of property, is
guaranteed.
(2)

No one may be arbitrarily deprived of property.

(3)

Property may be expropriated only in accordance with a law of general application(a)
for public purposes or in the public interest which includes land reform; and
(b)
subject to the payment of just and equitable compensation, the amount, the
timing and manner of payment of which have been either agreed or decided
by a court.

(4)

When a court decides the amount, the timing and manner of payment of
compensation it must equitably balance the public interest and the interests of those
affected, considering all relevant factors including(a)
the current use of the property;
(b)
the history of its acquisition;
(c)
its market value; and
(d)
any beneficial improvements after its acquisition.

(5)

Every person and community dispossessed of land after 19 June 1913 as a result of
a discriminatory law or practice has the right to claim restitution of the land or
equitable redress subject to and in accordance with this section and a law of general
application.

(6)

In this section discriminatory law or practice means any law or practice that would
have been inconsistent with section 8 had that section been in force at the time the
law or practice dispossessed the person or community.

Housing and land
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(1)

Everyone has the right to have access to adequate housing. The state must take
reasonable and progressive legislative and other measures to secure this right.
Every citizen has the right to housing.

(2)

No one may be evicted from their home arbitrarily and without an order of court
made after considering the relevant circumstances.

(3)

Every citizen has the right to have equitable access to land. The state must take
reasonable and progressive legislative and other measures to facilitate this access.]

(4)

Arable land laying fallow for more than 3 years will be confiscated by the State
and redistributed to its citizens on an equitable basis.

Health, food, water, and social security
26.
(1)
Everyone has the right to (a)
health care services, including reproductive health care, of the highest
attainable standard;
(b)
optimum nutritious food and readily accessible clean water; and
(c)
a social security system including, if they are unable to support themselves
and their dependants, absolute basic social assistance which shall be
scientifically determined.
(2)

The state must take reasonable and progressive legislative and other measures to
secure each of these rights.
[Comment: The word "other" in the context of progressive legislation in section
26(2) needs to be defined].

(3)

No one may be refused medical treatment or other social services.

Children
27.
(1)

Every child has the right (a)
to a name and a nationality from birth;
(b)
to family care, [parental care,] or appropriate alternative care when
removed from the family environment;
(c)
to optimum nutrition, shelter, basic primary health care services, and
social services;
(d)
to be protected from maltreatment, neglect, or abuse;
(e)
not to be detained except as a measure of last resort, in which case, in
addition to the rights the child enjoys under sections 11 and 34, the child
may be detained only upon a Court's Order and provided that (i)
a serious crime has been committed;
(ii)
he/she be kept in a separate institution away from other persons
over the age of 16 years;
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the child has the right to psychiatric/psychological treatment;
the child be treated in a manner, and kept in conditions, that
take account of the child's age.

(2)

The child’s best interests are of paramount importance in every matter concerning
the child.

(3)

In this section, child means a person under the age of 16 years.

(4)

No child shall be obliged to work on a full-time basis nor be required or
permitted to perform work or provide services that are inappropriate for a
person of that child’s age, or that place at risk the child’s well-being, education,
physical or mental health, or spiritual, moral, or social development

Education
28.
Option 2 is preferred
(1)
Everyone has the right (a)
to a basic education, including adult basic education, in a state or
state-aided institution;
(b)
to further and continue his/her education and the state shall take the
necessary legislative steps to make the same available and accessible on
an equitable basis; and
(c)
to choose instruction in any language where instruction in that language can
be reasonably provided at state or state-aided institutions.
(d)
to receive religious instructions in accordance with his/her religious
beliefs.
(2)

Everyone has the right to establish and maintain, at their own expense, private
educational institutions that (a)
do not discriminate on the basis of race;
(b)
are registered with the state; and
(c)
maintain standards that are not inferior to standards at comparable
state-aided educational institutions.

(3)

Everyone has the right to educational institutions based on a common culture,
language, or religion, provided that there must be no discrimination on the ground
of race and provided further that the state may not, in granting aid to educational
institutions, discriminate against any educational institution on the ground that it has
been established on the basis of a common language, culture, or religion.

Academic freedom
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29.
Option 2 is preferred
The right should form part of the right to freedom of religion, belief and opinion (section
14) and it should only apply to individuals, not to institutions.
Language and culture
30.
Everyone has the right to use the language and to participate in the cultural life of their
choice, but no one exercising these rights may violate the rights of anyone else.
Access to information
31.
(1)
Every citizen has the right of access to (a)
any information held by the state; and
(b)
any information that is held by another natural or juristic person and that is
required for the exercise or protection of any rights.

Just administrative action
Option 2 is preferred
32
(1)
No one may be adversely affected by administrative action that is unlawful or
unreasonable.
(2)

Everyone whose rights are adversely affected by administrative action has the right
to fair procedure unless the administrative action is of general application.

(3)

Everyone whose rights or interests have been adversely affected by an
administrative action has the right to written reasons.

(4)

Every citizen shall be compensated if he/she was adversely affected by any
unlawful administrative action which cannot be reversed.

Access to courts
33.
Everyone has the right to have any dispute that can be resolved by law decided in a fair,
public hearing in a court of law or, where appropriate or necessary, another independent
and impartial forum.
Arrested, detained and accused persons
34.
(1)
Everyone who is arrested for allegedly committing an offence has the right (a)
to remain silent;
(b)
to be informed, immediately and in a language that the arrested person
understands -
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(i)
of the right to remain silent; and
(ii)
of the consequences of not remaining silent;
not to be compelled to make any confession or admission that could be
used in evidence against that person;
to be brought before a court of law as soon as reasonably possible, but not
later than 48 hours after the arrest, or where the period of 48 hours expires
outside ordinary court hours, on the next court day; and while there, to be
released from detention unless that person is charged and the court orders
the further detention; and
to be released from detention subject to reasonable conditions if the
interests of justice permit. (option 2 preferred).

(2)

Everyone who is detained, including every sentenced prisoner, has the right(a)
to be informed, immediately and in a language that the detained or
imprisoned person understands, of the reason for being detained;
(b)
to choose and to consult with a legal practitioner, and to be informed of this
right promptly and in a language that the detained person understands;
(c)
to have a legal practitioner provided by the state if injustice would
otherwise result, and to be informed of this right promptly and in a
language that the detained person understands;
(d)
to challenge the lawfulness of the detention in person before a court of law
and, if the detention is unlawful, to be released;
(e)
to conditions of detention that are consistent with human dignity, including
at least the provision of adequate accommodation, nutrition, reading
material, and, medical treatment at state expense; and
(f)
to communicate with, and be visited by, that person’s
(i)
spouse or partner;
(ii)
next of kin;
(iii)
chosen religious counsellor; and
(iv)
chosen medical practitioner.
(g)
to have his/her family, a friend or legal adviser informed that he/she has
been detained, immediately.
(h)
to immediately telephone and inform his/her legal representatives or
family of his/her detention.

(3)

Every accused has a right to a fair trial, which includes the right (a)
to be informed of the charge with sufficient details to answer the charge;
(b)
to have adequate time and facilities to prepare a defence;
(c)
to a public trial that begins and concludes without unreasonable delay in an
ordinary court of law;
(d)
to be present when being tried;
(e)
to choose and be represented by a legal practitioner, to have a legal
practitioner assigned to the accused person at state expense if substantial
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injustice would otherwise result [if the interests of justice require it], and to
be informed of both of these rights in a language that the accused person
understands;
to be presumed innocent, and to remain silent, and not to testify during the
proceedings;
to adduce and challenge evidence;
not to be compelled to give self-incriminating evidence;
to be tried in a language that the accused person understands or, if that is
not practicable, to have the proceedings interpreted in that language;
not to be convicted for any act or omission that was not an offence under
either national or international law at the time it was committed or omitted;
not to be tried for any offence in respect of an act or omission for which
that person has previously been either acquitted or convicted;
to be sentenced within a reasonable time after being convicted; and
to the benefit of the least severe of the prescribed punishments if the
prescribed punishment for the offence has been changed between the time
that the offence was committed and the time of sentencing; and
of appeal to, or review by, a higher court.

Any evidence obtained in a manner that violates any right in the Bill of Rights must
be excluded if the admission of that evidence would bring the administration of
justice into disrepute.

Limitation of rights
35.
(1)
The rights in the Bill of Rights may be limited by or pursuant to law of general
application only to the extent that the limitation of a right is(a)
not a breach of Basic Human Morality as practised in an open and
democratic society based on freedom, equity and justice;
(b)
compatible with the nature of the right that it limits; and
(c)
consistent with the Republic’s obligations under international law.
(2)

The provisions of the Bill of Rights do not prevent the state from adopting any
legislative or other measures designed to prevent or prohibit unfair discrimination.

(3)

Except as provided in subsection (1) or in any other provision of the Constitution,
no law may limit any right in the Bill of Rights.
[Comment: Section 35(3) is accepted provided all the amendments proposed by
the Islamic Unity Convention (IUC) are accepted. The amendments submitted
by the IUC must be viewed holistically].

States of emergency
36.
(1)
An Act of Parliament may provide that a state of emergency may be declared
whenever -
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the life of the nation is threatened by war and invasion;
natural disaster, public emergency, and/or epidemics;
disorder.

(2)

Any declaration of a state of emergency, and any legislation enacted or other action
taken in consequence of that declaration, may be effective only (a)
prospectively from the date of the declaration; and
(b)
for no more than 21 days from the date of the declaration, unless the
National Assembly resolves to extend the declaration. The National
Assembly, by a majority of at least two thirds of its members, may resolve
to extend a declaration of a state of emergency for a period of up to three
months, or for a further period of up to three months but for no more
than a maximum of 6 months.

(3)

Any legislation enacted in consequence of a declared state of emergency may
derogate from the Bill of Rights only to the extent that (a)
is strictly required by the emergency;
(b)
it is consistent with the Republic’s obligations under international law;
(c)
it conforms to subsection (4); and
(d)
it is published in the national Government Gazette immediately after being
enacted.

(4)

No Act of Parliament that authorises a declaration of a state of emergency, and no
legislation enacted or other action taken in consequence of a declaration, may
permit or authorise (a)
(b)
(c)

(d)

the creation of retrospective crimes or the imposition of retrospective
penalties;
indemnifying the state, or anyone acting under state authority, for unlawful
acts committed during the state of emergency; or
Any legislation enacted in consequence of a declared state of emergency
in respect of section 36(1)a may not derogate from the Bill of Rights
save in respect of the following rights only:
*
Section 11(1) and 11(2)
*
Section 15
*
Section 16
*
Section 17
*
Section 20
*
Section 31
Any legislation enacted in consequence of a declared state of emergency
in respect of section 36(1)(b) and 36(1)(c) may not derogate from the
Bill of Rights save in respect of the following rights only:
*
Section 20
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*
Section 31
depending on the circumstances of every case.
(5)

Despite subsection (4)(a), nothing in this section prevents the state trying and
punishing anyone for an act or omission that, at the time it was committed, was
criminal according to the general principles of international law.

(6)

Any superior court may enquire into the validity of
(a)
a declaration of a state of emergency;
(b)
any extension of a declaration of a state of emergency; or
(c)
any legislation enacted, or other action taken, under a declaration of a state
of emergency.

(7)

Whenever anyone is detained in consequence of a declaration of a state of
emergency, the following conditions must be observed (a)
an adult family member or friend of the detainee or his/her legal adviser if
he/she has one must be contacted immediately, and told that the person
has been detained;
(b)
a notice must be published in the national Government Gazette within five
days of the person being detained, stating the detainee’s name and referring
to the emergency measures under which that person has been detained;
(c)
the detainee must be allowed to choose, and be visited at any reasonable
time by, a medical practitioner;
(d)
the detainee must be allowed to choose, and be visited at any reasonable
time by, a legal representative;
(e)
a court must review the detention within 3 days after the date the person
was detained, and the court must release the detainee unless the detention
is necessary to restore peace and order;
(f)
if the court does not release the detainee, the court must review the
detainee's further detention after 5 days, and must release the detainee
forthwith or the detainee must be charged;
(g)
the detainee must be allowed to appear in person before the court
considering the detention, to be represented by a legal practitioner at those
hearings, and to make representations against continued detention; and
(h)
the state must present written reasons to the court to justify the detention
or continued detention of the detainee, and must give a copy of those
reasons to the detainee at least two days before the court reviews the
detention.

(8)

If a court releases a detainee, that person may not be detained again on the same
grounds unless the state first shows a court good cause for re-detaining that person.
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The State recognises the rights of detainees to be treated as political prisoners in
accordance with the Geneva Convention.

Enforcement of rights
37.
Anyone listed in this section has the right to apply to a competent court, alleging that a
right declared in the Bill of Rights has been infringed or threatened, and the court may grant
appropriate relief including a declaration of rights. The persons who may apply for relief
are:
(a)
anyone acting in their own interests;
(b)
anyone acting on behalf of another person who cannot act on his/her own behalf.
(c)
anyone acting as a member of, or in the interests of, a group or a class of persons;
(d)
anyone acting in the public interest; and
(e)
an association acting in the interests of its members.
Application
38.
(1)

The Bill of Rights applies to all law and binds the legislature, the executive, the
judiciary, and all other organs of state and, where applicable, binds all natural and
juristic persons.

(2)

The Bill of Rights does not deny the existence of any other rights or freedoms that
are recognised or conferred by common law, customary law, or legislation, to the
extent that they are consistent with Basic Human Morality.

(3)

Juristic persons are entitled to the rights in the Bill of Rights to the extent that the
nature of the rights and of the juristic persons permit. (option 1 preferred).

Interpretation of Bill of Rights
39.
(1)
When interpreting the Bill of Rights, every court (a)
must promote the values that underlie an open and democratic society
based on freedom, equality, justice and Basic Human Morality;
(b)
must consider all applicable international law; and
(c)
must consider foreign law.
(d)
Must interpret all amendments to this Constitution so that it conforms,
promotes, and/or enhances the Bill of Rights. If an amendment fails to
do so, it shall be declared unconstitutional.
(2)

When interpreting any legislation, every court must prefer any reasonable
interpretation of the legislation that is consistent with the Bill of Rights and subject
to Basic Human Morality over any alternative interpretation of the legislation that
is inconsistent with the Bill.
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When interpreting any legislation, and when developing the common law or
customary law, every court must promote the spirit, purport, and objects of the Bill
of Rights subject to Basic Human Morality.

CHAPTER 3
PARLIAMENT
Legislative authority of Republic
40.
(1)
The legislative authority of mankind is vested in the Creator. Parliament may
make laws for the Republic in terms of the Constitution, which laws must be
evaluated against the criterion of the laws of the Creator.
(2)

Parliament consists of the National Assembly and a second house, namely, the
Senate.

The National Assembly
Composition and election of National Assembly
41.
The National Assembly consists of 200 members, who are women and men elected in terms
of an electoral system that is prescribed by national legislation, is based on a common
voters roll and [results], in general, [in] proportional representation.
Qualifications of members
42.
Every citizen who is qualified to vote for the National Assembly is eligible to be a member
of the Assembly, except (a)
anyone holding an office of profit under the Republic, other than the Deputy
President, Ministers and Deputy Ministers and any other office-bearers whose
functions have been declared by national legislation to be compatible with the
functions of a member of Parliament;
(b)
members of [the second House,] a provincial legislature or a local government;
(c)
unrehabilitated insolvents;
(d)
anyone declared to be of unsound mind by a court of the Republic; or
(e)
anyone who, after this section takes effect, has been convicted of an offence and
sentenced to more than 12 months’ imprisonment without the option of a fine,
either in the Republic, or outside the Republic if the conduct constituting the
offence would have been an offence in the Republic; but, no one may be regarded
as having been sentenced until an appeal against the conviction or sentence has
been determined, or until the time for an appeal has expired. A disqualification
under this paragraph ends five years after the sentence has been completed.
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A vacancy exists in the National Assembly when (a)
a member ceases to be eligible;
(b)
a member resigns or dies; or
(c)
a member is absent from the Assembly without permission in circumstances
for which the rules and orders of the Assembly prescribe loss of
membership.
Vacancies in the National Assembly must be filled without delay, in terms of
national legislation.

Oaths or affirmation by members
44.
Before members of the National Assembly begin to perform their functions in the
Assembly, they must swear or affirm faithfulness to the Republic and obedience to the
Constitution, by solemn declaration in accordance with Schedule 3.
Sittings and recess periods
45.
(1)
The first sitting of the National Assembly after an election must take place at a time
and on a date determined by the President of the Constitutional Court, but not
more than 10 days after the election result has been declared. The National
Assembly may determine the time and duration of its other sittings and its recess
periods.
(2)

The President may summon the National Assembly to an extraordinary sitting at
any time to conduct urgent business.

(3)

The seat of the National Assembly is Cape Town Sittings at other places are
permitted only on the grounds of public interest, security, or convenience, and if
provided for in the rules and orders of the Assembly.

Elections and duration of National Assembly
46.
(1)
The National Assembly is elected for a term of five years.
(2)

The National Assembly may be dissolved before the end of its term if it passes a
vote of no confidence in the Cabinet.

(3)

When the National Assembly is dissolved, or its term expires, the President, by
proclamation and without delay, must call and set dates for an election, which must
be held within 90 days of the date the Assembly was dissolved, or its term expired.

(4)

The National Assembly remains competent to function from the time it is dissolved
or its term expires until the day before the first day of polling for the next Assembly
but may not pass new legislation.
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Speaker and Deputy Speaker
47.
(1)
At the first sitting after its election, or when necessary to fill a vacancy, the National
Assembly must elect a Speaker and a Deputy Speaker from among its members.
(2)

The President of the Constitutional Court must preside over the election of the
Speaker, or designate another judge to do so. The Speaker presides over the
election of a Deputy Speaker.

(3)

The procedure set out in Schedule 4 applies to the election of the Speaker and the
Deputy Speaker.

(4)

The National Assembly may remove the Speaker or Deputy Speaker from office by
resolution. A majority of the members of the Assembly must be present when the
resolution is adopted.

Decisions
48.
(1)

(2)

A majority of the members of the National Assembly must be present before a vote
may be taken on a Bill, and one third of the members must be present before a vote
may be taken on any other matter, except where the Constitution provides
otherwise.
(a)

All questions before the National Assembly must be decided by a majority
of the votes cast, except where the Constitution provides otherwise.
(b)
No Bill of Parliament may remove or diminish, compromise or abrogate
the rights granted in section 7 to section 39 of the Bill of Rights (Chapter
2).
[Comment: what constitutes "majority" in section 48(1) and 48(2)?].
(c)

Other than an amendment to Chapter 2 (the Bill of Rights), the
remaining provisions of the Constitution may be amended at a joint
sitting of the National Assembly and the Senate by a majority of at least
two thirds of the total number of members of both Houses.

(3)

The presiding member of the National Assembly has no deliberative vote, but must
cast a deciding vote whenever there is an equal number of votes on both sides of a
question.

(4)

When Parliament seeks to amend the Constitution and such amendment affects
the Bill of Rights the following procedure shall be followed:
(1)
The National Assembly and the Senate sitting jointly as well as the
Legislatures of the Provinces adopt the Bill by three quarters of the
members of Parliament and the Legislatures of the Provinces
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respectively, provided three quarters of the Legislatures of the Provinces
contain three quarters of the electorate, and
The President thereafter refers the Bill to the Constitutional Court to
determine whether it conforms, promotes, and enhances the Bill of
Rights and is thus constitutional, and
To test the will of the people and in consonance with the spirit of the
Constitution a national referendum shall be held to ascertain the views
of the people with regard to the amendment to the Constitution, and
Whereafter Parliament taking the outcome of the referendum into
account must amend the Bill accordingly.

President’s rights in National Assembly
49.
The President may attend, and may speak in the National Assembly, but may not vote.
Internal autonomy
50.
(1)
The National Assembly may determine and control its internal arrangements and
may make rules and orders concerning its business and proceedings, including rules
and orders regulating the establishment, composition, powers and functions,
procedures and duration of its committees.
(2)

A committee of the National Assembly may summon anyone to appear before it to
give evidence on oath or affirmation or to produce documents.

(3)

Members of Parliament shall be remunerated according to their attendance.
The Speaker of the Parliament in concert with the Secretary of Parliament is
responsible for the proper administration of attendance of all Members of
Parliament.

Parliamentary privilege
51.
(1)
Members of the National Assembly have freedom of speech and debate in the
Assembly and in its committees, subject to its rules and orders.
(2)

Members of the National Assembly are not liable to civil or criminal proceedings,
arrest, imprisonment or damages for (a)
anything they have said in, produced before, or submitted to the Assembly
or any of its committees; or
(b)
anything revealed as a result of anything that they have said, produced or
submitted.

Bills
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(Note 1: The procedure for the passage of Bills will be finalised when the matter of the
Houses of Parliament is settled.
Note 2: Whether 20% of the members of the National Assembly must be allowed to have a
Bill referred to the Constitutional Court to test its constitutionality before the Bill is passed,
is still under discussion. There are two options: one is to include such a referral procedure
and the other not to have such a procedure at all.)

Constitutional amendments
53.
The Constitution may be amended by a Bill passed by Parliament if it is adopted by at least
two thirds of the members of [both Houses of] Parliament.
(Note: This clause requires further development in order to comply with the Constitutional
Principles.)
Assent to Bills
54.
(1)
The President must, without delay, either assent to and sign a Bill passed by
Parliament or, if the President has reservations about the constitutionality of the
Bill, refer it back to Parliament for reconsideration.
(2)

If the President refers a Bill back to Parliament the following procedure applies:
(a)
Parliament must reconsider the Bill, taking into account the President’s
reservations.
(b)
If Parliament agrees with the President’s reservations it must either reject
the Bill, or pass it fully accommodating the President’s reservations, and the
President must assent to and sign the Bill as then passed, without delay.
(c)
If Parliament disagrees with the President’s reservations and confirms the
Bill, or passes it again but without fully accommodating the President’s
reservations, the President must, without delay, either assent to and sign the
Bill or refer it to the Constitutional Court for a decision on its
constitutionality.
(d)
If the Constitutional Court decides that the Bill is constitutional the
President must assent to and sign it, without delay. If the Court decides that
the Bill is unconstitutional the President may not assent to or sign it.

Promulgation
55.
A Bill assented to and signed by the President must be promulgated without delay, and
becomes an Act of Parliament upon its promulgation.
Safekeeping of Acts of Parliament
56.
The signed copy of an Act of Parliament is conclusive evidence of the provisions of that
Act and must be entrusted for safekeeping to the Constitutional Court immediately after
promulgation.
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CHAPTER 4
COUNCIL OF PROVINCES / SENATE
Option 2 is preferred by the IUC
Senate
Composition and election of Senate
66.
(1)
The Senate consists of 90 members.
(2)

Each provincial legislature elects, indirectly, 10 women and men as members of the
Senate in accordance with the principle of proportional representation.

Purpose and functions of Senate
67.
(1)
The purpose of the Senate is (a)
to represent the province in national decision-making; and
(b)
to function as a second House of Parliament.
(2)

The Senate considers every Bill introduced in Parliament, amends it and passes or
rejects it.

(3)

A Bill passed by the National Assembly but rejected by the Senate must be referred
to a joint committee consisting of members of both Houses and of all the parties
represented in Parliament and willing to participate in the joint committee. The
committee must consider and report on any proposed amendments to the Bill. The
Bill must then be referred to the two Houses, which at separate sittings may pass
the Bill with or without amendment.

(4)

If one House passes the Bill as amended and the other House rejects that amended
Bill, it must be referred to a joint sitting of the Houses at which it may be passed by
a majority of the total number of members of both Houses.

(5)

A Bill which has been rejected in a joint sitting of the Houses may not be
reintroduced within twelve months of its rejection.

(6)

Bills appropriating revenue or imposing taxes, other than Bills pertaining to matters
contemplated in sections 148 to 153, must be considered by the Senate within thirty
days after they have been passed by the National Assembly.

(7)

Bills affecting the boundaries of provinces or the exercise or performance of the
powers and functions of provinces must be passed by both Houses and, if it is a
Bill, other than a Bill referred to in subsection (8), affecting the boundaries or the
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exercise or performance of the powers or functions of a particular province or
provinces only, it must also be approved by a majority of the senators of the
province or provinces in question in the Senate.

(8)

Subject to subsection (9), a Bill amending the Constitution, but excluding the Bill
of Rights in Chapter 2 of the Constitution, must be adopted at a joint sitting of the
National Assembly and the Senate by a majority of at least two thirds of the total
number of members of both Houses.

(9)

No amendment of Chapter 9 is of any force or effect unless passed separately by
both Houses by a majority of at least two thirds of all the members in each House;
provided that the boundaries and legislative and executive competencies of a
province may not be amended without the consent of the relevant provincial
legislature.

(10)

All Bills contemplated in subsections (7) and (9) must first be introduced in the
Senate.

(11)

The Senate must participate in the nomination or appointment of ambassadors, high
commissioners and other heads of missions, judges of the Constitutional Court, the
Supreme Court of Appeal, the High Court and the Land Claims Court and any
other judicial bodies other than the courts referred to in section 95(e), the Public
Protector, the Auditor-General and members of any commission or other similar
bodies established under the Constitution.

(12)

The Senate, by resolution, must agree to the ratification of or accession to every
international agreement.

(13)

Notwithstanding the provisions of subsections (2), (3), (4) or (5) or any other
provision of the Constitution, the Senate, at any time, may refer a Bill to the
Constitutional Court to determine the constitutionality of that Bill.

Qualification for membership of Senate
68.
Every person who is eligible to be a member of the National Assembly and who ordinarily
resides in the province which that person is to represent in the Senate, is eligible to be a
member of the Senate.
Oath or affirmation by Senators
69.
Before members of the Senate begin to perform their functions in the Senate, they must
swear or affirm faithfulness to the Republic and obedience to the Constitution, by solemn
declaration in accordance with Schedule 3.
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The President of the Senate, or when the President is not available, the Deputy
President of the Senate, after consultation with the Speaker of the National
Assembly and the chief whips of all political parties represented in the Senate and in
accordance with the rules and orders of the Senate, must determine the time and
duration of sittings of the Senate.

(2)

When a majority of Senators representing at least two provinces or one fifth of
Senators representing at least five provinces requests it, the President or Deputy
President of the Senate must convene a sitting of the Senate.

(3)

The President may request the President of the Senate to summon members of the
Senate to an extraordinary sitting in accordance with its rules and orders to conduct
urgent business.

(4)

The seat of the Senate is Cape Town Sittings at other places are permitted only on
the grounds of public interest, security or convenience, and if provided for in the
rules and orders of the Senate.

(5)

Members of Senate shall be remunerated according to their attendance. The
Speaker of the Senate in concert with the Secretary of Senate is responsible for
the proper administration of attendance of all Members of Senate.

President and Deputy President of Senate
71.
A provision similar to section 49 of the interim Constitution.
Quorum in Senate
72.
A provision similar to section 54 of the interim Constitution.
Rights of members of national and provincial executives in Senate
73.
(1)
The President, Deputy Presidents, Ministers, Deputy Ministers, Premiers of
provinces and members of Executive Councils of provinces may attend sittings of
the Senate.
(2)

The President, Deputy Presidents, Ministers and Deputy Ministers may speak in the
Senate.

(3)

The Premier of a province may speak in the Senate when business is conducted
concerning the affairs of the province.
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(4)

Members of Executive Councils of provinces may speak in the Senate with the
permission of the President or Deputy President of the Senate.

(5)

Only members of the Senate may vote in the Senate.

Rules and orders
74.
A provision similar to section 58 of the interim Constitution.
Inter-governmental relations
75.
(1)
A Bill must be introduced in Parliament within six months of the Constitution
taking effect to provide for the establishment of structures, mechanisms, processes
and procedures aimed at establishing and promoting inter-governmental relations at
both the legislative and executive levels of government and in respect of national,
provincial and local government, including but not limited to the
Inter-governmental Forum and Ministerial Forums, as well as an Advisory
Committee on Inter-governmental Relations and a Commission on Provincial
Government.
(2)

Within six months of the Constitution taking effect, the Senate must establish a
Senate Consultative Forum, which must establish mechanisms and structures to
establish and promote liaison with and among provinces.

(3)

Within one month of its first sitting, the Senate must elect in accordance with the
principle of proportional representation Senators to serve on the Financial and
Fiscal Commission.

CHAPTER 5
THE NATIONAL EXECUTIVE
Executive authority of the Republic
76.
(1)
The executive authority of the Republic is vested in the President.
(2)

The national executive consists of the President and the other members of the
Cabinet, who must act in accordance with the Constitution.

The President
77.
(1)
The President promotes the unity of the nation and that which will advance the
Republic intellectually, socially, morally, politically, militarily and economically.
(2)

The President is the Head of State, Head of the national executive and
Commander-in-Chief of the defence force. The President must uphold, defend and
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respect the Constitution as the supreme law of the Republic, and is responsible for
the observance of the Constitution by the national executive.
Powers and functions of President
78.
(1)
The President has the powers and functions entrusted to that office by the
Constitution and any legislation.
(2)

The President must exercise the powers and perform the functions entrusted to that
office in consultation with the other members of the Cabinet, except where (a)
(b)

the Cabinet has determined that the President may act in consultation with a
member or a committee of members; or
the Constitution states or implies that the President may act alone.

(3)

The President may act alone when (a)
appointing and dismissing Cabinet members and Deputy Ministers and
assigning powers and functions to them;
(b)
convening Cabinet meetings;
(c)
assenting to and signing Bills;
(d)
referring a Bill back to Parliament for reconsideration of the Bill’s
constitutionality;
(e)
referring a Bill to the Constitutional Court for a decision on the Bill’s
constitutionality;
(f)
summoning the National Assembly to an extraordinary sitting to conduct
urgent business;
(g)
dissolving the National Assembly and calling an election after a vote of no
confidence in the Cabinet has been passed by the Assembly;
(h)
appointing commissions of enquiry;
(i)
accrediting foreign diplomatic representatives;
(j)
appointing ambassadors; and
(k)
conferring honours.

(4)

Decisions of the President taken in consultation with the other members or a
member or committee of the Cabinet, must be in writing, signed by the President,
and countersigned by another Cabinet member.

(Note: If the proposal for a Government of National Unity is accepted, this section will
need to be amended.)
Election of President
79.
The President shall be elected by universal suffrage at the same time as the National
General Elections take place.
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Assumption of office by President
80.
When elected President, a person ceases to be a member of the National Assembly, and,
within five days, must assume the office of President by swearing or affirming faithfulness
to the Republic and obedience to the Constitution, by solemn declaration in accordance
with Schedule 3.
Term of office of President
81.
(1)
The President’s term of office begins on assuming office and ends upon a vacancy
occurring or when the person next elected President assumes office.
(2)

Vacancies
82.
(1)

(2)

No person may hold office as President for more than two terms of office; but,
when a person is elected to fill a vacancy in the office of President, the period
between that election and the next election of a President is not regarded as a term
of office.

A vacancy occurs in the office of President when (a)
the President dies, or resigns from office by notice in writing to the
Speaker; or
(b)
the National Assembly, by resolution, removes the President from office.
An election to fill a vacancy in the office of President must be held at a time and on
a date determined by the President of the Constitutional Court, but not more than
30 days after the vacancy occurs.

Acting President
83.
(1)
When the President is absent from the Republic or otherwise unable to perform the
functions of the office of President, or during a vacancy in the office of President,
an office-bearer in the order below acts as the President (a)
the Deputy President;
(b)
a Minister designated by the President;
(c)
a Minister designated by the other members of the Cabinet;
(d)
the Speaker;
(e)
a member of the National Assembly elected by its members.
(2)

An acting President has the responsibilities, powers and functions of the President.

Removal of President
84.
(1)
The National Assembly, by a resolution of at least two thirds of its members, may
remove the President from office only on the grounds of (a)
a serious violation of the Constitution or the law;
(b)
serious misconduct; or
(c)
inability to perform the functions of office.
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Anyone who has been removed from the office of President in terms of subsection
(1)(a) or (b) may not receive any benefits of that office, and may not serve in any
public office.

Cabinet
85.
Option 1 is preferred by the IUC
(1)
The Cabinet consists of the President, a Deputy President and Ministers.
(2)

The President appoints the Deputy President and Ministers from among the
members of the National Assembly, and may dismiss them.

(3)

The Deputy President and Ministers are responsible for the functions of the
executive assigned to them by the President.

Deputy Ministers
86.
The President may appoint Deputy Ministers from among the members of the National
Assembly to assist the members of the Cabinet, and may dismiss them.
Continuation of Cabinet after elections
87.
When an election of the National Assembly is held, the Cabinet, its members and the
Deputy Ministers remain competent to function until the person elected President by the
next Assembly assumes office.
Oath of office
88.
Before Ministers and Deputy Ministers begin to perform their functions, they must swear or
affirm their faithfulness to the Republic and obedience to the Constitution, by solemn
declaration in accordance with Schedule 3.
Accountability of Ministers and Cabinet
89.
(1)
The Deputy President and Ministers are individually accountable both to the
President and Parliament, and all members of the Cabinet are collectively
accountable to Parliament for the performance of the national government and its
policies.
(2)

In the performance of their functions, Ministers are bound by the policies of the
Cabinet.

Conduct of Cabinet members and Deputy Ministers
90.
(1)
Members of the Cabinet and Deputy Ministers must act in accordance with a code
of ethics prescribed by national legislation.
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Members of the Cabinet and Deputy Ministers may not (a)
undertake any other paid work;
(b)
act in any way that is inconsistent with their office or expose themselves to
any situation involving the risk of a conflict between their official
responsibilities and private interests; or
(c)
use their position or any information entrusted to them to enrich themselves
or improperly benefit any other person.

Temporary assignment of powers and functions
91.
The President may assign to a Cabinet member any powers and functions of another
member who is absent from office or is unable to exercise those powers or perform those
functions.
Transfer of powers and functions
92.
The President by proclamation may transfer to a member of the Cabinet (a)
(b)

the administration of any legislation entrusted to another member; or
any power or function entrusted by legislation to another member.

Votes of no confidence
93.
(1)
If the National Assembly passes a vote of no confidence in the Cabinet, the
President either resigns or dismisses the Cabinet.
(2)

If the National Assembly passes a vote of no confidence in the President alone, the
President must resign.

(3)

If the National Assembly passes a vote of no confidence in the Cabinet, excluding
the President, the President must either resign or reconstitute the Cabinet.

(4)

A majority of 60% of the members of the National Assembly must be present when
a vote of no confidence is passed.

CHAPTER 6
COURTS AND ADMINISTRATION OF JUSTICE
Judicial authority
94.
(1)
The judicial authority of the Republic is vested in the courts established in terms of
the Constitution or an Act of Parliament.
(2)

The courts are independent, and subject only to the Constitution and the law, which
they must apply without fear, favour, prejudice, impartially, objectively and
justly.
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(3)

No person or organ of state may interfere with the functioning of the courts.

(4)

Organs of state, through legislative and other measures, must assist and protect the
courts, to ensure the independence, impartiality, dignity and effectiveness of the
courts.

(5)

A decision of a court binds all the persons and organs of state to which the decision
applies.

Judicial system
95.
The courts of the Republic are:
(a)
The Constitutional Court.
(b)
The Supreme Court of Appeal.
(c)
Any courts of appeal established by an Act of Parliament.
(d)
The provincial and local divisions of the High Court and other courts of similar
status.
(e)
The Magistrates Courts and other courts of similar status.
(f)
Any other courts established in terms of an Act of Parliament.
Constitutional Court
96.
(1 )
The Constitutional Court, consisting of a President, a Deputy President and nine
other judges, is the highest court in constitutional matters, and its decisions bind all
other courts.
(2)

The Constitutional Court makes the final decision whether a matter is a
constitutional matter.

(3)

Only the Constitutional Court may (a)
decide disputes in constitutional matters between national, national and
provincial, and provincial organs of state;
(b)
declare unconstitutional an Act of Parliament, a Provincial Act, and any
conduct of the President; and
(c)
decide on the constitutionality of any parliamentary or provincial Bill, but
may do so only when the Bill is referred to it in terms of the Constitution.

(4)

National legislation and rules made by the Constitutional Court (a)
may determine the procedure of the Constitutional Court; and
(b)
must allow any person to bring a matter directly to the Constitutional Court
when it is in the interests of justice, and with leave of that Court.

(5)

The Constitutional Court has no jurisdiction other than that granted in the
Constitution.
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Supreme Court of Appeal
97.
(1)
The Supreme Court of Appeal, consisting of a Chief Justice, a Deputy Chief Justice
and the number of judges of appeal determined by an Act of Parliament, may
decide appeals in all matters, and is the highest court of appeal except in
constitutional matters.
(2)

The Supreme Court of Appeal has the inherent jurisdiction that vested in the
Appellate Division of the Supreme Court before the Constitution took effect.

(3)

The Supreme Court of Appeal has no jurisdiction other than that granted in the
Constitution.

Other courts
98.
(1)
Other courts of appeal and the divisions of the High Court have (a)
jurisdiction in all constitutional matters except in matters that only the
Constitutional Court may decide; and,
(b)
in all other matters, jurisdiction as determined by an Act of Parliament.
(2)

The provincial and local divisions of the High Court have the inherent jurisdiction
that vested in the provincial and local divisions of the Supreme Court before the
Constitution took effect.

(3)

All other courts have jurisdiction as determined by an Act of Parliament; but, no
Act of Parliament may grant jurisdiction to enquire into or rule on the
constitutionality of any legislation or any conduct of the President.

Powers of courts in constitutional matters
99.
(1)
In any constitutional matter, a court with jurisdiction (a)
must declare invalid law or conduct that is inconsistent with the
Constitution;
(b)
may make any order that is just and equitable, including an order as to
costs, an order that a declaration of invalidity is to operate retrospectively,
and the extent of that retrospective operation; and
(c)
may suspend a declaration of invalidity, for a specified period and on any
conditions, to allow the competent authority to correct the defect.
(2)

The Supreme Court of Appeal, a division of the High Court or a court deciding an
appeal from the High Court may make a finding on the constitutionality of an Act
of Parliament, a Provincial Act or any conduct of the President but may not declare
the Act or conduct invalid; but, the court may grant a temporary interdict or other
temporary relief to a party.
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Any person or organ of state with a sufficient interest may appeal or apply to the
Constitutional Court to confirm or vary a finding of unconstitutionality by a court in
terms of subsection (2).

Appointment of judicial officers
100.
Option 1 is preferred.
(1)
Any appropriately qualified woman or man who is [a citizen and,] a fit and proper
person may be appointed as a judicial officer.
(2)

The President, after consulting the Judicial Service Commission, appoints the
President and Deputy President of the Constitutional Court and the Chief Justice
and Deputy Chief Justice.

(3)

The other judges of the Constitutional Court are appointed by the President, after
consulting the President of the Constitutional Court, in accordance with the
following procedure:
(a)

(b)

(c)

The Judicial Service Commission must prepare a list of nominees with three
names more than the number of appointments to be made, and submit the
list to the President.
The President may make appointments from the list, and must advise the
Judicial Service Commission, with reasons, if any of the nominees are
unacceptable and any appointment remains to be made.
The Judicial Service Commission must supplement the list with further
nominees and the President must make the remaining appointments from
the supplemented list.

(4)

At all times, at least four members of the Constitutional Court must be persons who
were judges at the time they were appointed to the Constitutional Court.

(5)

The President must appoint the judges of all other courts on the advice of the
Judicial Service Commission.

(6)

Other judicial officers must be appointed in terms of an Act of Parliament.

(7)

Before judicial officers begin to perform their functions, they must take an oath or
affirm, in accordance with Schedule 3, that they will uphold and protect the
Constitution.

Acting judges
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(1)

The President may appoint an acting judge to the Constitutional Court if there is a
vacancy or if a judge is absent. The appointment must be made on the
recommendation of the Cabinet member responsible for the administration of
justice acting in consultation with the President of the Constitutional Court and the
Chief Justice.

(2)

The appointment of an acting Constitutional Court judge may be for any period
until the vacancy is filled or until the absent judge returns to the Court. A person
may be appointed as an acting judge more than once but may not serve for a period
of more than six months. A person continues as an acting judge to complete any
unfinished case after the expiry of the period of appointment.

(3)

The Cabinet member responsible for the administration of justice must appoint
acting judges to other courts [on the advice of/after consultation with] the senior
judge of the court on which the acting judge will serve.

Tenure and remuneration
102. (1)
Constitutional Court judges are appointed for non-renewable terms of up to nine
years.
(2)

Other judges hold office until they are discharged from active service in terms of an
Act of Parliament.

(3)

The salaries, allowances and benefits of judges may not be reduced.

Removal
103. (1)

A judge may be removed from office only if (a)
the Judicial Service Commission finds that the judge suffers from an
incapacity, is [grossly] incompetent, or is guilty of gross misconduct; and
(b)
the National Assembly [and the second House, at a joint sitting,] adopt a
resolution calling for that judge to be removed, which is supported by at
least two thirds of the total number of members [of both Houses].

(2)

The President must remove a judge from office upon adoption of a resolution
calling for that judge to be removed.

(3)

The President, on the advice of the Judicial Service Commission, may suspend a
judge who is the subject of a procedure in terms of subsection (1).

Judicial Service Commission
104. (1)
There is a Judicial Service Commission, consisting of (a)
the Chief Justice, who presides at meetings of the Commission;
(b)
the President of the Constitutional Court;
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one Judge President designated by the Judges President;
the Cabinet member responsible for the administration of justice, or that
member’s nominee;
two practising advocates designated by the advocates’ profession;
two practising attorneys designated by the attorneys’ profession;
one professor of law designated by the deans of the law faculties at South
African universities;
four senators designated together by the second House by resolution
adopted by at least two thirds of its members;]
four persons, two of whom are practising attorneys or advocates,
designated by the President; and,
when considering matters specifically relating to a division of the High
Court, the Judge President of that division and the Premier of the province
concerned.

The Judicial Service Commission has the powers and functions assigned to it in the
Constitution and national legislation.

The Judicial Service Commission may advise the national and provincial governments on
any matters relating to the judiciary and the administration of justice [,but when it
does so, it must sit without the four senators referred to in subsection (1)(h)].
(4)

The Commission may determine its own procedure; but, decisions of the
Commission must be taken by a majority of its members.

Other matters concerning courts
105. Any matter concerning any court or the administration of justice, that is not dealt with in
the Constitution, including training programmes for judicial officers, procedures for dealing
with complaints about judicial officers, and the participation of people other than judicial
officers in decisions, may be provided for by national legislation.
(Note 1: The following provision will be included in the transitional provisions:
-The terms of all but the five oldest Constitutional Court judges in office when the
Constitution takes effect are extended for four years.
Note 2: The issue of the appointment, structure and functions of the prosecutorial
authority, or Attorney(s)-General, is still under discussion, including the question whether
or not this office should be constitutionalised.)
CHAPTER 7
STATE INSTITUTIONS SUPPORTING
CONSTITUTIONAL DEMOCRACY
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Establishment and governing principles
106. (1)
The following state institutions strengthen constitutional democracy in the
Republic:
(a)
The Public Protector.
(b)
The Human Rights Commission.
(c)
The Commission for Gender Equality.
(d)
The Auditor-General.
(e)
The Electoral Commission.
(2)

The institutions are independent, and subject only to the Constitution and the law,
and they must exercise their powers and perform their functions without fear,
favour, prejudice, impartially, objectively and justly.

(3)

Organs of state, through legislative and other measures, must assist and protect
these institutions to ensure the independence, impartiality, dignity and effectiveness
of these institutions.

(4)

No person and no organ of state may interfere with the functioning of these
institutions.

(5)

These institutions are accountable to Parliament, and must report on their activities
to Parliament at least once a year.

Public Protector
Functions of Public Protector
107. (1)
The Public Protector has the following powers, as regulated by national legislation (a)
to investigate any conduct in state affairs or the public administration at any
level of government that is alleged or suspected to be improper or to result
in any impropriety or prejudice;
(b)
to report on that conduct; and
(c)
to take appropriate remedial action.
(2)

The Public Protector has the additional powers and functions prescribed by national
legislation.

(3)

The Public Protector may not investigate court decisions.

(4)

The Public Protector must be accessible to all persons and communities.

(5)

Any report issued by the Public Protector must be open to the public, unless
exceptional circumstances to be prescribed by national legislation require that a
report be kept confidential.
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Tenure
108. The Public Protector is appointed for a period of seven years.

Human Rights Commission
Functions of Human Rights Commission
109. (1)
The Human Rights Commission must promote (a)
respect for human rights;
(b)
the development, protection and attainment of human rights; and
(c)
the development of a culture of human rights in the Republic.
(2)

The Human Rights Commission has the power, as regulated by national legislation,
necessary to perform its functions, including the power to monitor, to investigate
and to report on the observance of human rights, to take steps to secure
appropriate redress where human rights have been violated, to carry out research,
and to educate.

(3)

The Human Rights Commission has the additional powers and functions prescribed
by national legislation.

Commission for Gender Equity
Functions of Commission for Gender Equity
110. (1)
The Commission for Gender Equity must promote respect for gender equity and
the development, protection and attainment of gender equity.
(2)

The Commission for Gender Equity has the power, as regulated by national
legislation, necessary to perform its functions, including the power to monitor, to
investigate, to research, to educate, to lobby, to advise and to report on issues
concerning gender equity.

(3)

The Commission for Gender Equity has the additional powers and functions
prescribed by national legislation.

Auditor-General
Functions of Auditor-General
111. (1)
The Auditor-General must audit and report on -
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the accounts and financial statements of all national and provincial state
departments and administrations;
the accounts and financial statements of all local governments; and
any other accounts and financial statements that are required by national
legislation to be audited by the Auditor-General.

(2)

The Auditor-General may also audit and report on the accounts and financial
statements of any institution funded from public money, as may be regulated by
legislation.

(3)

The Auditor-General must submit audit reports to every legislature and other
authority that has a direct interest in the audit, and to any other authority prescribed
by national legislation. All reports must be made public.

Tenure
112. The Auditor-General is appointed for a non-renewable term of not fewer than five years
and not more than 10 years.
Electoral Commission
Functions of Electoral Commission
113. (1)
The Electoral Commission must manage elections of national, provincial and local
legislative bodies and ensure that they are free and fair.
(2)

The Electoral Commission has the additional powers and functions prescribed by
national legislation.

Composition of Electoral Commission
114. The Electoral Commission must be composed of at least three persons. The number of
members and their terms of office must be prescribed by national legislation.
General Provisions
Appointments
115. (1)
The Public Protector and members of any Commission established by this Chapter
must be women or men who are South African citizens, are fit and proper persons
to hold the particular office, and who comply with any other requirements
prescribed by national legislation.
(2)

The Auditor-General must be a woman or a man who is a South African citizen, is
a fit and proper person to hold that office, and who does not hold office in any
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political party or organisation. Specialised knowledge of, or experience in, auditing,
state finances, and public administration must be given due regard in appointing the
Auditor-General.
(3)

Any appointment under this Chapter must be made by the President acting on the
recommendation of Parliament.

(4)

Parliament must recommend a person (a)
nominated by a committee of Parliament in terms of the rules and orders;
and
(b)
approved by Parliament by a resolution adopted by at least two thirds of the
members.

Removal from office
116. (1)
The Public Protector, the Auditor-General or a member of a Commission
established by this Chapter may be removed from office only on (a)
the grounds of misbehaviour, incapacity or incompetence;
(b)
a finding to that effect by a committee of Parliament; and
(c)
the adoption by Parliament of a resolution, calling for that person’s removal
from office, and supported by at least two thirds of the members.
(2)

The President must remove a person from office upon adoption of a resolution
calling for that person’s removal.

(3)

The President may suspend a person from office when Parliament is considering
removing that person from office.

CHAPTER 8
PROVINCES
Provinces
117. (1)

The Republic has the following provinces:
(a)
Eastern Cape.
(b)
Free State.
(c)
Gauteng.
(d)
KwaZulu-Natal.
(e)
Mpumalanga.
(f)
Northern Cape.
(g)
Northern Province.
(h)
North-West Province.
(i)
Western Cape.
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The territories of the provinces are described in Schedule 1.

(Note: The possibility of including constitutional provisions for the right to
self-determination, in terms of Constitutional Principle XXXIV, of any community sharing
a common cultural and language heritage is still being discussed.)
Application of this Chapter
118.
Option 1 is preferred
The provisions of this Chapter apply to all provinces except to the extent that they are
modified by a provincial constitution adopted and certified in terms of this Constitution.
(Note :This Chapter might include a provision along the following lines:
Provincial homogeneity
(1)

Provinces are integral parts of the Republic and inseparable from the Republic
which is one sovereign state.

(2)

Provincial governments must promote national unity and must pursue justice and
peace in their provinces. They must commit themselves to the well-being of all the
people of the province, and co-operate in a spirit of ubuntu to reconstruct and
develop their provinces.

(3)

Provinces are founded on respect for and the observation of human rights. They
must promote the achievement of equality between all people.

(4)

Provinces must comply with the principles of constitutional democracy and the rule
of law within the meaning of the Constitution to preserve homogeneity among the
provinces.
In each province the people must be represented by a body elected by general, free,
equal and secret ballot.

(5)

(6)

The provisions of the Constitution with regard to majority government, multi-party
democracy, regular elections, the franchise, a common voters roll, proportional or
other representation, and the participation of minority parties in the legislative
process in a manner consistent with democracy, apply to all provinces equally and
undiminished.

(7)

Provinces must adhere to the separation of powers between the legislature and the
executive in the province, with appropriate checks and balances to ensure
accountability, responsiveness and openness.
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Provinces must maintain relations of good neighbourliness with all levels of
government of the Republic. They must co-operate with, assist and support the
national, other provincial and the local levels of the state.)

Provincial Legislatures
Legislative authority of provinces
119. The legislative authority of a province is vested in its provincial legislature.
Composition and election of provincial legislatures
120. (1)
A provincial legislature consists of the women and men elected as members in
terms of an electoral system that is prescribed by national legislation, is based on a
common voters roll, and [results], in general, [in] proportional representation.
(2)

The number of members in a provincial legislature must be determined in terms of
national legislation and must be no fewer than 30 and no more than 100/80.

Qualifications of members
121. Every citizen who is qualified to vote for the National Assembly is eligible to be a member
of a provincial legislature, except (a)

(b)
(c)
(d)
(e)

Vacancies
122. (1)

anyone holding an office of profit under the Republic, other than the Premier and
other members of the Executive Council of a province, and any other office-bearers
whose functions have been declared by national legislation to be compatible with
the functions of a member of a provincial legislature;
members of the National Assembly, [the second House] or a local government;
unrehabilitated insolvents;
anyone declared to be of unsound mind by a court of the Republic; or
anyone who, after this section takes effect, has been convicted of an offence and
sentenced to more than 12 months’ imprisonment without the option of a fine,
either in the Republic, or outside the Republic if the conduct constituting the
offence would have been an offence in the Republic; but, no one may be regarded
as having been sentenced until an appeal against the conviction or sentence has
been determined, or until the time for an appeal has expired. A disqualification
under this paragraph ends five years after the sentence has been completed.

A vacancy exists in a provincial legislature when (a)
a member ceases to be eligible;
(b)
a member resigns or dies; or
(c)
a member is absent from the provincial legislature without permission in
circumstances for which the rules and orders of the provincial legislature
prescribe loss of membership.
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Vacancies in the provincial legislatures must be filled without delay, in terms of
national legislation.

Oath or affirmation by members
123. Before members of a provincial legislature begin to perform their functions in the
legislature, they must swear or affirm their faithfulness to the Republic and obedience to the
Constitution, by solemn declaration in accordance with Schedule 3.
Sittings and recess periods
124. (1)
The first sitting of a provincial legislature after an election must take place at a time
and on a date determined by a judge designated by the President of the
Constitutional Court, but not more than 10 days after the election result has been
declared. A provincial legislature may determine the time and duration of its other
sittings and its recess periods.
(2)

The Premier of a province may summon the provincial legislature to an
extraordinary sitting at any time to conduct urgent business.

(3)

A provincial legislature may determine where it ordinarily will sit.

(4)

Members of Provincial Legislatures shall be remunerated according to their
attendance. The Speaker of the Provincial Legislatures in concert with the
Secretary of the Provincial Legislature is responsible for the proper
administration of attendance of all Members of the Provincial Legislature.

Elections and duration of provincial legislatures
125. (1)
A provincial legislature is elected for a term of five years.
(2)

A provincial legislature may be dissolved before the end of its term if it passes a
vote of no confidence in the Executive Council.

(3)

When a provincial legislature is dissolved, or its term expires, [the
President/Premier of the province], by proclamation and without delay, must call
and set dates for an election, which must be held within 90 days of the date the
legislature was dissolved, or its term expired.

(4)

A provincial legislature remains competent to function from the time it is dissolved
or its term expires until the day before the first day of polling for the next provincial
legislature.
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At the first sitting after its election, and when necessary to fill a vacancy, a
provincial legislature must elect a Speaker from among its members.

(2)

A judge designated by the President of the Constitutional Court must preside over
the election of a Speaker.

(3)

The procedure set out in Schedule 4 applies to the election of a Speaker.

(4)

A provincial legislature may remove its Speaker from office by resolution. A
majority of the members of the legislature must be present when the resolution is
adopted.

Decisions
127. (1)

A majority of the members of a provincial legislature must be present before a vote
may be taken on a Bill and one third of the members must be present before a vote
may be taken on any other matter, except where the Constitution provides
otherwise.

(2)

All questions before a provincial legislature must be decided by a majority of the
votes cast, except where the Constitution provides otherwise.

(3)

The presiding member of a provincial legislature has no deliberative vote, but must
cast a deciding vote if there is an equal number of votes on both sides of a question.

Internal autonomy
128. (1)
A provincial legislature may determine and control its internal arrangements and
may make rules and orders concerning its business and proceedings, including rules
and orders regulating the establishment, composition, powers and functions,
procedures and duration of its committees.
(2)

A committee of a provincial legislature may summon anyone to appear before it to
give evidence under oath or affirmation or to produce documents.

Privileges and immunities of members
129. (1)
Members of a provincial legislature have freedom of speech and debate in the
provincial legislature and in its committees, subject to its rules and orders.
(2)

Members of provincial legislatures are not liable to civil or criminal proceedings,
arrest, imprisonment or damages for -
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anything they have said in, produced before, or submitted to their provincial
legislature or any of its committees; or
anything revealed as a result of anything that they have said, produced or
submitted.

Other privileges and immunities of members of the provincial legislatures may be
prescribed by legislation.

Assent to Bills
130. (1)
The Premier of a province must, without delay, either assent to and sign a Bill
passed by the provincial legislature or, if the Premier has reservations about the
constitutionality of the Bill, refer it back to the legislature for reconsideration.
(2)

If the Premier refers a Bill back to the provincial legislature the following procedure
applies:
(a)
The legislature must reconsider the Bill, taking into account the Premier’s
reservations.
(b)

(c)

(d)

If the legislature agrees with the Premier’s reservations it must either reject
the Bill, or pass it fully accommodating the Premier’s reservations, and the
Premier must assent to and sign the Bill as then passed without delay.
If the legislature disagrees with the Premier’s reservations and confirms the
Bill, or passes it again but without fully accommodating the Premier’s
reservations, the Premier must, without delay, either assent to and sign the
Bill or refer it to the Constitutional Court for a decision on its
constitutionality.
If the Constitutional Court decides that the Bill is constitutional the Premier
must assent to and sign it, without delay. If the Court decides that the Bill is
unconstitutional the Premier may not assent to or sign it.

Promulgation
131. (1)
A Bill assented to and signed by the Premier of a province must be promulgated
without delay, and becomes an Act of the province upon its promulgation.
(2)

Provincial Acts must be published in the national Government Gazette.

Safekeeping of Provincial Acts
132. The signed copy of an Act of a provincial legislature is conclusive evidence of the
provisions of that Act and must be entrusted for safekeeping to the Constitutional Court
immediately after promulgation.
Provincial Executives
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Executive authority of provinces
133. (1)
The executive authority of a province is vested in the Premier of the province.
(2)

The provincial executive consists of the Premier and the other members of the
Executive Council, who must act in accordance with the Constitution.

Powers and functions of Premiers
134. (1)
The Premier of a province has the powers and functions entrusted to that office by
the Constitution and any legislation.
(2)

The Premier must exercise the powers and perform the functions entrusted to that
office in consultation with the other members of the Executive Council, except
where (a)
the Executive Council has determined that the Premier may act in
consultation with a member or a committee of members; or
(b)
the Constitution states or implies that the Premier may act alone.

(3)

The Premier may act alone when (a)
appointing and dismissing Executive Council members and assigning
powers and functions to them;
(b)
convening Executive Council meetings;
(c)
assenting to and signing Bills;
(d)
referring a Bill to the legislature for reconsideration of the Bill’s
constitutionality;
(e)
referring a Bill to the Constitutional Court for a decision on the Bill’s
constitutionality;
(f)
summoning the provincial legislature to an extraordinary sitting to conduct
urgent business; and
[(g)
dissolving the provincial legislature and calling an election after a vote of no
confidence in the Executive Council has been passed by the legislature.]

(4)

Decisions of the Premier in consultation with the other members or a member or
committee of the Executive Council, must be in writing, signed by the Premier, and
countersigned by another member.

Election of Premiers
135. (1)
At its first sitting after its election, and whenever necessary to fill a vacancy, a
provincial legislature must elect a woman or a man from among its members to be
the Premier of the province.
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A judge designated by the President of the Constitutional Court must preside over
the election of the Premier. The procedure set out in Schedule 4 applies to the
election of the Premier.

Assumption of office by Premiers
136. A Premier-elect assumes the office of Premier within five days of being elected, by
swearing or affirming faithfulness to the Republic and obedience to the Constitution, by
solemn declaration in accordance with Schedule 3.
Term of office of Premiers
137. (1)
A Premier’s term of office begins when the Premier assumes office and ends upon a
vacancy occurring or when the person next elected Premier assumes office.
(2)

Vacancies
138. (1)

(2)

No person may hold office as Premier for more than two terms of office; but, when
a person is elected to fill a vacancy in the office of Premier, the period between that
election and the next election of a Premier will not be regarded as a term of office.

A vacancy occurs in the office of Premier when the Premier dies, or resigns from
office by notice in writing to the Speaker of the provincial legislature.
An election to fill a vacancy in the office of Premier must be held at a time and on a
date determined by the President of the Constitutional Court, but not later than 30
days after the vacancy occurs.

Acting Premiers
139. (1)
When the Premier is absent or otherwise unable to perform the functions of the
office of Premier, or during a vacancy in the office of Premier, an office-bearer in
the order below acts as the Premier (a)
a member of the Executive Council designated by the Premier;
(b)
a member of the Executive Council designated by the other members of the
Executive Council;
(c)
the Speaker of the provincial legislature;
(d)
a member of the provincial legislature elected by its members.

(2)

An acting Premier has the responsibilities, powers and functions of the Premier.

Executive Councils
140. The Executive Council of a province consists of the Premier and no fewer than five and no
more than ten members appointed by the Premier.
Continuation of Executive Councils after elections
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When an election of a provincial legislature is held, the Executive Council and its members
remain competent to function until the person elected Premier by the next legislature
assumes office.

Oath or solemn affirmation
142. Before members of the Executive Council of a province begin to perform their functions,
they must swear or affirm their faithfulness to the Republic and obedience to the
Constitution, by solemn declaration in accordance with Schedule 3.
Accountability of members of Executive Councils
143. (1)
The members of the Executive Council of a province are individually accountable
both to the Premier and the provincial legislature, and members of the Council are
collectively accountable to the legislature for the performance of the functions of
the provincial government and its policies.
(2)

In the performance of their functions, members of the Executive Council are bound
by the policies of the Council.

Conduct of members of Executive Councils
144. (1)
Members of the Executive Council of a province must act in accordance with a
code of ethics prescribed by national legislation.
(2)

Members of the Executive Council of a province may not (a)
undertake any other paid work;
(b)

(c)

act in any way that is inconsistent with their office or expose themselves to
any situation involving the risk of a conflict between their official
responsibilities and private interests; or
use their position or any information entrusted to them to enrich themselves
or improperly benefit any other person.

Temporary assignment of powers and functions
145. The Premier may assign to a member of the Executive Council any powers and functions of
another member who is absent from office or is unable to exercise those powers or perform
those functions.
Transfer of powers and functions
146. The Premier by proclamation may transfer to a member of the Executive Council (a)
the administration of any legislation entrusted to another member; or
(b)
any power or function entrusted by legislation to another member.
Votes of no confidence
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(1)

If the provincial legislature passes a vote of no confidence in the Executive Council,
the Premier must either resign or appoint a new Executive Council.

(2)

If the provincial legislature passes a vote of no confidence in the Premier alone, the
Premier must resign.

(3)

If the provincial legislature passes a vote of no confidence in the Executive Council,
excluding the Premier, the Premier must either resign or reconstitute the Council.

(4)

A majority of 60% of the members of the legislature must be present when a vote
of no confidence is passed.

Provincial Financial and Fiscal Matters
Sources of provincial funding
148. A province (a)
is entitled to an equitable share of revenue collected nationally to enable it to
provide services at affordable standards, and to exercise its powers and to perform
its functions;
(b)
may receive other allocations from national revenue, either conditionally or
unconditionally; and
(c)
may raise additional revenue from taxes and loans as provided in sections 150 and
151.
Allocations to provinces from national revenue
149. (1)
National legislation must provide for the determination of (a)
the provinces’ equitable share of revenue collected nationally; and
(b)
any other allocations to provinces from national revenue and the conditions
on which those allocations may be made.
(2)

Legislation referred to in subsection (1) may be enacted only after the provincial
governments have been consulted and any recommendations of the Financial and
Fiscal Commission have been considered, and with due regard to (a)
the national interest;
(b)
any provisions that must be made in respect of the national debt;
(c)
the needs and interests of the national government based on objective
criteria; and
(d)
fiscal capacity, fiscal performance, efficiency of utilisation of revenue, needs
and economic disparities within and among provinces, developmental
needs, administrative responsibilities and other interests based on objective
criteria.
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(3)

Additional revenue raised by provinces may not be deducted from their equitable
share of revenue collected nationally, or from other allocations made to them out of
national revenue. Equally, there is no obligation on the national government to
compensate provinces that do not raise revenue commensurate with their fiscal
capacity and tax base.

(4)

A province’s equitable share of revenue collected nationally must be transferred to
the province expeditiously and without deduction except in the special
circumstances provided for in section 188.

Provincial taxes
150. (1)
Provincial legislatures may raise taxes, levies and duties, and surcharges on taxes,
but may not raise (a)
income tax, value-added tax or other sales tax, levies on the sale of fuel,
customs and excise duties or any levies or surcharges on any taxes and
duties collected nationally in terms of national legislation; or
(b)
taxes, levies or surcharges that may detrimentally affect national economic
policies, interprovincial commerce or the national mobility of goods,
services, capital or labour.
(2)

The authority to raise taxes, levies, duties and surcharges must be regulated by
national legislation which may be enacted only after any recommendations of the
Financial and Fiscal Commission have been considered.

Provincial loans and guarantees
151. (1)
A province may raise loans for capital expenditure within a framework of
reasonable norms and conditions provided for in national legislation.
(2)

A province may raise loans for current expenditure only when necessary for
bridging purposes during a fiscal year, and provided these loans are redeemed
within 12 months and any reasonable conditions prescribed by national legislation
are complied with.

(3)

National legislation referred to in subsections (1) and (2) may be enacted only after
any recommendations of the Financial and Fiscal Commission have been
considered.

(4)

A province may not guarantee a loan unless the Financial and Fiscal Commission
has verified the need for, and recommended, the guarantee.

Allocations by national government
152. The allocation of revenue by the national government -
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to a provincial or local government may be made only in terms of an appropriation
by an Act of Parliament; and
to a local government must be made, ordinarily, through the provincial government
of the province in which the local government is located.

Provincial Revenue Funds
153. (1)
There is a Provincial Revenue Fund for each province, into which all revenue, as
determined by national legislation, allocated to, or raised or received by the
provincial government, or allocated through it to a local government, must be paid.
(2)

No money may be withdrawn from a Provincial Revenue Fund except under
appropriation made by an Act of the province concerned.

Provincial Constitutions
Adoption and Certification
Original section 154 (1-3) preferred and not the alternative formulation
154. (1)
A provincial legislature may adopt a constitution by resolution of at least two thirds
of its members.
(2)

A provincial constitution must be consistent with the Constitution; but, provided
that it does not deviate from the principles embodied in the Constitution, it may (a)
establish different legislative and executive structures and procedures; and
(b)
provide for the institution, role, authority and status of a traditional
monarch in the province.

(3)

No provincial constitution and no amendment to a provincial constitution has force
or effect unless the Constitutional Court has certified that all the provisions of the
provincial constitution or of the amendment are consistent with this Constitution.

CHAPTER 9
PROVINCIAL AND NATIONAL LEGISLATIVE AND EXECUTIVE COMPETENCES
Legislative authority of the Republic
155.
Option 1 is preferred
The legislative authority of the Republic is vested in Parliament, which may make laws in
terms of the Constitution on any matter, including matters falling within the functional areas
listed in Schedule 5.
[Comment: Muslim Personal Law (MPL) cannot form part of Provincial functional
areas listed in schedule 5 to this Constitution, as MPL is a National issue].
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Legislative authority of provinces
156. (1)
The legislative authority of a province is vested in its provincial legislature which is
competent to make laws in and for the province in terms of the Constitution.
(2)

A provincial legislature may make laws on any matter which falls within a
functional area specified in Schedule 5.

Framework legislation
157.
Option 1
No provision for framework legislation.
Option 2
(1)

(2)

Subject to subsection (2), a provincial legislature may make laws for a province
with regard to all matters which fall within the functional areas listed in Schedule 6.
With regard to the matters which fall within the functional areas listed in Schedule
6, Parliament may enact only framework legislation which sets out justifiable and
necessary principles and which is generally applicable in all the provinces.

Option 3
Implemented by way of an override power (see section 159 option 3 subsection (1)(f)).
Necessary ancillary powers
158. The legislative competence of Parliament and provincial legislatures includes the
competence to make laws which are reasonably necessary for, or incidental to, the effective
exercise of such competence.
Conflict of legislation
159.
Option 3 is preferred
(1)
In the event of a conflict between an Act of Parliament and a Provincial Act with
regard to any matter which falls within a functional area listed in Schedule 5, the
Act of Parliament prevails over the Provincial Act where the provisions of the Act
of Parliament are necessary for (a)
a function in respect of which uniformity across the nation is desirable;
(b)
the Republic to speak with one voice or to act as a single entity, in
particular in relation to other states;
(c)
the maintenance of essential national standards required for the rendering of
services, the maintenance of economic unity, the protection of the
environment, the maintenance of national security, or the prevention of
unreasonable action taken by one province which is prejudicial to the
interests of another province or the country as a whole;
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(d)

the implementation of national economic policies or the promotion of equal
living conditions, the power to promote interprovincial commerce and to
protect the common market in respect of the mobility of goods, services,
capital and labour;

(e)

the provision of equality of opportunity in or access to a government
service; or
the establishment of a national framework for the provision of public
services or the management of institutions relating to the provision of
services.

(f)

(2)

Where a Provincial Act deals specifically with matters other than those referred to
in subsection (1)(a) to (f) it prevails over national legislation.

(3)

In the event of a dispute concerning legislative competence on any matter which
falls within the functional areas listed in Schedule 5 (a)
legislation is deemed to be necessary in terms of the requirements set out in
subsection (1) if it has been consented to by the second House;
(b)
subject to paragraph (a), the Constitutional Court or another court with
jurisdiction may decide whether an Act of Parliament meets the
requirements set out in subsection (1); and
(c)
if the dispute cannot be resolved by a court on a construction of the
Constitution, the national legislation prevails.

Integrity of provinces
160. Parliament may not encroach on, or cause, enable or allow any encroachment on, the
geographical, functional or institutional integrity of a province.
National executive authority and the provinces
161. With the agreement of a provincial executive or a local government, the national executive
may (a)
appoint that provincial executive or local government as its agent to perform any of
the functions of the national executive; or
(b)
delegate to that provincial executive or local government the authority to perform
any of the functions of the national executive.
Executive authority of provinces
162. (1)
A province has executive authority over (a)
all matters in respect of which the provincial legislature has passed
legislation [legislative competence]; and
(b)
matters entrusted to the provincial executive in accordance with the
Constitution.
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With the agreement of the national executive or a local government within the
province, a provincial executive may (a)
appoint the national executive or that local government as its agent to
perform any of the functions of the provincial executive; or
(b)
delegate to the national executive or that local government the authority to
perform any of the functions of the provincial executive.

CHAPTER 10
LOCAL GOVERNMENT
Government at local level
163. Government at local level must be established as a distinct tier of government to (a)
enhance democracy and development;
(b)
empower civil society to participate in local self-governance;
(c)
improve service delivery to all communities;
(d)
enhance social and economic development, economic viability, sustainability and
self supportiveness;
(e)
enhance partnership among the different tiers of government, and among the
different categories of local government, civil society and international local
government institutions; and
(f)
ensure accountability, responsiveness and openness.
Establishment of local government
164. (1)
The structures, powers and functions of government at the local level must be
provided for in national or provincial legislation, or in both, in accordance with the
framework provided by this Chapter.
(2)

Local government structures must be established for the whole territory of the
Republic and the legislation referred to in subsection (1) must provide for the
demarcation of the areas of jurisdiction of local governments.

(3)

A law referred to in subsection (1) may provide for different categories of local
government with different powers, functions and structures.

General powers and functions of local government
165. (1)
A local government must have legislative and executive powers.
(2)

A local government may make by-laws provided that they are not inconsistent with
national or provincial legislation.
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(3)

A local government has executive authority over all matters in respect of which it
has exercised its legislative competence, and matters assigned or delegated to it by
national or provincial legislation, to allow it to function effectively.

(4)

A local government must provide services for the maintenance and promotion of
the well-being and good government of all persons within its area of jurisdiction,
provided that the services can be rendered in a sustainable manner and are
financially and physically practicable. It must also promote local economic
development within a safe and healthy environment.

(5)

A local government’s competence to form and belong to associations for the
protection and promotion of mutual interest and to co-operate with other local
governments in this regard, is recognised.

Administration and finance
166. (1)
Legislation referred to in section 164 must contain provisions aimed at ensuring
that local government administration is based on sound principles of public
administration, good governance, transparency and public accountability.
(2)

An enforceable code of conduct for councillors and officials of local government
maybe provided for by legislation.

(3)

Subject to conditions prescribed by legislation after taking into consideration any
recommendations of the Financial and Fiscal Commission, a local government may
levy and recover such property rates, levies, fees, taxes and tariffs as may be
necessary to exercise its powers and perform its functions.

(4)

A local government may be entitled by legislation to a specifically allocated portion
of national and provincial revenue, and the Financial and Fiscal Commission must
make recommendations regarding criteria for such entitlement and allocations,
taking into account the different categories of local government.

(5)

Any transfer of responsibilities to local government by another level of government,
must be accompanied by an allocation of the financial and other resources required
for their fulfilment.

(6)

All financial arrangements within a local government must be conducted by way of
publicised budgets which must be constructed in accordance with the relevant
legislation of a competent legislature.

(7)

Operational budgets must balance in that expenditure and income must be
projected to be equal or to show a surplus of income over expenditure, and such
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balance must be maintained in the local government’s financial dealings on the
operating account in accordance with the legislation mentioned in subsection (6).
(8)

Local government is entitled to be represented on the Financial and Fiscal
Commission.

(9)

Members of Local Government shall be remunerated according to their
attendance. The Town Clerk of the Local Government is responsible for the
proper administration of attendance of all Members of the Local Government.

Elections
167. (1)

A local government must be elected democratically, and elections must take place
in terms of applicable legislation.

(2)

Elections for local government must take place at intervals of not more than five
years.

(3)

Members of a local government must be elected in accordance with a system of
proportional representation, or ward representation, or both proportional and ward
representation.

(4)

Where a system of ward representation applies, independent candidates must not be
discriminated against.

(5)

Every natural person is entitled to vote in an election of a local government if that
person (a)
is qualified to vote in an election for the National Assembly;
(b)
ordinarily resides in the area of that local government, or is liable for the
payment of property rates, rent, service charges or levies to that local
government in terms of any legislation; and
(c)
is registered as a voter on the voters roll of that local government.

(6)

Subsection (5)(b) does not entitle a voter to more than one vote per local
government.

(7)

No one is qualified to be a member of a local government if that person is (a)
not entitled to vote in terms of subsection (5);

(b)

(c)

a member of any legislature at the national, provincial or local level, except
for representing the local government in another legislature in terms of any
legislation;
not qualified to become a member of the national or a provincial legislature;

Comments and Proposed Amendments - Corrected Version

page 85 of 25

Working Draft of the New Constitution

(d)
(e)

Islamic Unity Convention Submission

an employee of a local government unless exempted by legislation; and
disqualified in terms of any legislation on any other ground.

Legislative competencies, powers and functions
168. The legislative competencies, powers and functions of local government or different
categories of local government, must be prescribed by legislation referred to in section 164,
and include local or service development of the following functional areas:
*
Cleansing
*
Community services
*
Economic development
*
Environmental protection
*
Elections
*
Electricity
*
Health
*
Housing
*
Library services
*
Licensing
*
Parks and recreation
*
Planning
*
Produce markets
*
Protection
*
Rates, tariffs and taxes
*
Roads
*
Sewage
*
Storm water
*
Traffic
*
Transport
*
Water

CHAPTER 11
TRADITIONAL AUTHORITIES
Recognition
169. (1)

(2)

The institution, status and role of traditional authorities, according to indigenous
law, are recognised.
A traditional authority which observes a system of indigenous law and which was
recognised in terms of legislation immediately before the Constitution took effect,
may continue to function subject to any applicable legislation and customs.
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The courts must apply indigenous law when that law is applicable, subject to the
Constitution and any relevant legislation.

Councils of traditional authorities
170. National or provincial legislation may provide for the establishment of councils of
traditional authorities to deal with matters of common interest.
CHAPTER 12
PUBLIC ADMINISTRATION
Basic values and principles governing public administration
171. (1)
Public administration at all levels of government, including the administration of
institutions that are dependent on government funds or other sources of public
money, must be governed by the democratic values, equity and principles enshrined
in the Constitution, and the following principles apply:
(a)
A high standard of professional ethics must be promoted and maintained.
(b)
Efficient, economic and effective use of resources must be promoted.
(c)
Public administration must be development oriented.
(d)
(e)
(f)
(g)
(h)
(i)

Services must be provided impartially, fairly, equitably and without bias.
People’s needs must be responded to, and the public must be encouraged
to participate in policy-making.
Public administration must be accountable.
Transparency must be fostered by providing the public with timely,
accessible and accurate information.
Good human-resource management and career-development practices, to
maximise human potential, must be cultivated.
Public administration must be broadly representative of the South African
people, with employment and personnel management practices based on
ability, objectivity, fairness, and the need to redress the imbalances of the
past to achieve broad representation.

(2)

The appointment in the public administration of a number of persons on policy
considerations of equity as regulated by national legislation is not precluded.

(3)

Legislation regulating the public administration may differentiate between different
sectors, administrations or institutions in the public administration.

Public Administration Commission
172. (1)
There is a single Public Administration Commission for the Republic, which is
independent and must be impartial and regulated by national legislation. Each of the
provinces may nominate a representative to be appointed to the Commission.
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(2)

The object of the Public Administration Commission is to promote the basic values
and principles of public administration as prescribed by national legislation.

(3)

Provincial representatives in the Public Administration Commission may exercise
the powers and perform the functions of the Commission within the provinces, as
prescribed by national legislation.

(4)

The Public Administration Commission must account to Parliament.

Public Service
173. (1)
Within the public administration there is a public service for the Republic, which
must function, and be structured, in terms of [national] legislation, and which must
loyally execute the lawful policies of the government of the day.
(2)

The terms and conditions of employment in the public service must be regulated by
national legislation. Employees are entitled to a fair pension as regulated by national
legislation.

(3)

No employee of the public service may be favoured or prejudiced only because that
person supports a particular political party or cause or is the adherent of a specific
religion.

CHAPTER 13
SECURITY SERVICES
Governing principles
174. The following principles govern the national security in the Republic:
(a)
National security must reflect the resolve of all South Africans, as individuals and as
a nation, to live as equals, to live in peace, justice and harmony to be free from fear
and want, and to seek a better life.
(b)
National security must be pursued in compliance with the law, including
international law.
(c)
National security is subject to the authority of Parliament and the Executive.
Establishment, structuring and conduct of security services
175. (1)
The security services of the Republic consist of a single defence force, a police
service and any intelligence services established in terms of the Constitution.
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(2)

The defence force is the only lawful military force in the Republic. Other than the
security services established in terms of the Constitution, armed organisations or
services may be established only in terms of national legislation.

(3)

The security services must be structured and regulated by national legislation.

(4)

The security services must act, and must teach and require their members to act, in
accordance with the Constitution and the law, including customary international
law and international agreements binding on the Republic.

(5)

No member of any security force may obey a manifestly illegal order.

(6)

The security services must exercise their powers and perform their functions in the
national interest; neither the security services nor any of their members may
perform their functions in a manner that furthers, or prejudices, the interests of any
political party.

Defence
Defence force
176. (1)
The defence force must be structured and managed as a disciplined military force.
(2)

The primary object of the defence force is to defend and protect the Republic, its
territorial integrity and its people, in accordance with the principles of international
law regulating the use of force.

Political responsibility
177. (1)
A member of the Cabinet must be responsible for defence.
(2)

A multi-party committee of Parliament must have oversight over all defence
matters.

Command of defence force
178. (1)
The President must appoint a woman or a man as Chief of the defence force, to
command the defence force.
(2)

The Chief of the defence force must exercise command in accordance with the
directions of the Cabinet member responsible for defence.

Defence civilian secretariat
179. A civilian secretariat for defence must be established by national legislation to function
under the direction of the Cabinet member responsible for defence, and to administer any
matters entrusted to it by that Cabinet member or national legislation.
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Police
Police service
180. (1)
The national police service must be structured to function at national and provincial
levels, as set out in national legislation.
(2)

National legislation must establish the powers and functions of the police service
and must enable the police service to discharge its responsibilities effectively.

(3)

The objects of the police service are to prevent and investigate crime, to maintain
public order, and to protect and secure the Republic, its inhabitants and their
property.

Political responsibility and accountability
181. (1)
A member of the Cabinet must be responsible for policing.
(2)

A multi-party committee of Parliament must have oversight over all police matters.

Control of police service
182. (1)
The President must appoint a woman or a man as National Commissioner of the
police service, to control and manage the police service.
(2)

The National Commissioner must exercise control over and manage the police
service in accordance with the directions of the Cabinet member responsible for
policing.

(3)

The National Commissioner must appoint a woman or a man as provincial
commissioner for each province, in accordance with national legislation.

(4)

The National Commissioner may direct the provincial commissioners, who are each
responsible for policing in their province, as prescribed by national legislation.

(5)

Each provincial government is responsible for monitoring and oversight over the
conduct and efficiency of the police service and for cultivating good relations
between the police and the rest of the community in its province.

Police civilian secretariat
183. A civilian secretariat for the police service must be established by national legislation to
function under the direction of the Cabinet member responsible for policing, and to exercise
any powers and functions entrusted to it by that Cabinet member or national legislation.
Intelligence
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Establishment and control of intelligence services
184. (1)
The President may establish an intelligence service or services.
(2)

The President must appoint a woman or a man as head of each intelligence service
established in terms of subsection (1), and must either assume political
responsibility for the control and direction of any of those services, or designate a
member of the Cabinet to assume that responsibility.

Powers, functions and monitoring
185. National legislation must establish and regulate the objects, powers and functions of the
intelligence services established in terms of section 184(1) and must provide for(a)
a multi-party committee of Parliament to have oversight over the budgets of those
services. A member of the Cabinet shall be responsible for intelligence;
(b)
civilian monitoring of the activities of those services by an inspector appointed by
the President with the approval of the National Assembly by a resolution adopted
by at least two thirds of its members; and
(c)
co-ordination of all intelligence services, including any intelligence divisions of the
defence force and the police service.
CHAPTER 14
FINANCE
General Financial Matters
National Revenue Fund
186. (1)
There is a National Revenue Fund into which all revenue, as determined by national
legislation, raised or received by the national government, must be paid.
(2)

No money may be withdrawn from the National Revenue Fund except under
appropriation made by an Act of Parliament; but, a province’s equitable share of
revenue collected nationally is a direct charge against the National Revenue Fund to
be credited [paid] to the Provincial Revenue Fund concerned.

National and provincial budgets
187. (1)
National legislation must prescribe the format of national and provincial budgets
and the procedure which must be followed when drawing them up.
(2)

The national and provincial budgets must contain estimates of revenue and
expenditure for the period to which they apply, including capital and current
expenditure. The budgets must promote transparency, accountability and effective
financial management of the public sector as a whole.
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Treasury control
188. (1)
National legislation must (a)
prescribe effective measures to ensure transparency, uniform and generally
accepted accounting practices and expenditure classifications, expenditure
control, and uniform treasury norms and standards at all levels of
government;
(b)
establish a national treasury and prescribe the framework within which
provincial treasuries must act; and
(c)
confer on the national treasury effective powers to stop the transfer of
funds to any organ of state in the event of serious or persistent
maladministration.
(2)

Any action by the national treasury to stop the transfer of funds to a province must
be ratified by Parliament within 30 days.

Procurement administration
189. (1)
The procurement of goods and services by organs of state at any level must be
regulated in terms of national legislation, which must provide for independent and
impartial tender boards to be appointed to deal with procurement.
(2)

The tendering system must be fair, public and competitive.

(3)

No person and no organ of state may interfere with a tender board.

(4)

The decisions of a tender board must be recorded and open to public inspection,
and a tender board must provide reasons for a decision if requested to do so by an
interested party.

Guarantees by national government
190. The national government may guarantee a provincial or local government loan, only if (a)
the guarantee complies with the norms and conditions for such a guarantee set out
in national legislation; and
(b)
the Financial and Fiscal Commission has made a recommendation concerning
compliance of the guarantee with such norms and conditions.
Accountability of enterprises receiving public funds
191. Any enterprise may be required to report to or give evidence before Parliament, in a
manner determined by national legislation, if public money is invested in it, its sources of
revenue are regulated by legislation, or it is able to raise revenue in terms of any legislation.
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Remuneration of persons holding public office
192. (1)
Any salaries, allowances and benefits of holders of any of the following persons
must be as determined in terms of national legislation:
(a)
Members of Parliament and the Cabinet, and Deputy Ministers.
(b)
Members of provincial legislatures and Executive Councils.
(c)
Members of local governments.
(d)
Judges.
(e)
The Public Protector, Auditor-General and members of any Commission
established by Chapter 7.
(f)
Traditional authorities and members of any councils of traditional leaders.
(2)

National legislation must provide for the establishment of a Commission on
Remuneration.

(3)

The Commission may make recommendations (a)
to Parliament on any legislation referred to in subsection (1); and
(b)
to the national and provincial executives, local governments and any other
authorities on the implementation of that legislation.

Persons holding more than one office
193. (1)
No one may hold more than one office of profit under the Republic.
(2)

Anyone holding an office under the Republic which does not involve the payment
to that person of remuneration for services rendered, is not regarded as holding an
office of profit under the Republic.

Financial and Fiscal Commission
Establishment
194. There is a Financial and Fiscal Commission for the Republic, which is independent and
subject only to the Constitution and the law, and which must be impartial.
Functions
195. (1)

The Commission may give advice and make recommendations to Parliament,
provincial legislatures and any other authorities determined by national legislation
regarding the financial and fiscal requirements of the national, provincial and local
governments, including (a)
financial and fiscal policies;
(b)
criteria for the allocation of financial and fiscal resources;
(c)
equitable allocations to national, provincial and local governments from
revenue collected at national level;
(d)
any taxes, levies, imposts, and surcharges that a provincial government
intends to levy;
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the raising of loans by a provincial or local government and the norms and
conditions that apply to those loans; and
any other matter assigned to the Commission by the Constitution or
national legislation.

In performing its functions, the Commission must consider all relevant information
including the national interest, economic disparities between the provinces, and
their population and development needs, administrative responsibilities and other
legitimate interests.

Appointment, qualifications, tenure and dismissal of members
196. (Note: This matter is still under discussion)
Reports
197. The Commission must report regularly both to Parliament and to provincial legislatures as
prescribed by national legislation.
Central Bank
Establishment
198. There is a South African Reserve Bank which is the central bank of the Republic, and is
regulated by national legislation.
Primary object
199. (1)
The primary object of the South African Reserve Bank is to protect the value of the
currency of the Republic in the interests of balanced and sustainable economic
growth in the Republic.
(2)

The South African Reserve Bank, in the pursuit of its primary object, must perform
its functions independently and without fear, favour or prejudice, subject to national
legislation; but, there must be regular consultation between the Bank and the
Cabinet member responsible for national financial matters.

Powers and functions
200. The powers and functions of the South African Reserve Bank are those customarily
exercised and performed by central banks, and must be determined by national legislation.
CHAPTER 15
GENERAL PROVISIONS
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International agreements
201. (1)
The Republic may be bound by international agreements which require ratification
or accession under international law only if Parliament agrees by resolution in both
the National Assembly and [the second House]. In both the National Assembly and
[the second House], a majority of the members must be present for the resolution
to be passed.
(2)

An international agreement to which the Republic becomes a party and which does
not require ratification or accession under international law must be tabled in the
National Assembly and [the second House] within a reasonable time; but, an Act of
Parliament may provide that an agreement that is published in the national
Government Gazette need not be tabled.

(3)

An international agreement becomes law in the Republic when it is enacted as law
in terms of an Act of Parliament and published in the national Government Gazette.

Customary international law
202. Customary international law forms part of the law of the Republic except when it is
inconsistent with the Constitution or an Act of Parliament.

Application of international law
203. Every court must presume that the law is consistent with customary international law and
the Republic’s obligations under any international agreement unless it is established that it is
not.
Accountability
204. (1)
All members of the National Assembly, Senate, Provincial Legislatures, Local
Government and the bodies they serve on shall be held jointly, severally and
personally accountable for the administration of public funds under their
control. If such funds are dishonestly, fraudulently or negligently disbursed,
such funds may be recovered from the relevant members or bodies.
(2)

All queries arising out of section 204(1) shall be investigated by the Public
Protector who will liaise with the relevant authorities to recover the said funds
and/or to press criminal charges.

Official Election Manifesto
205. (1)
All registered political parties contesting or desirous of contesting any election at
any tier of government in the Republic of South Africa must publish and
register its official election manifesto with the Independent Electoral
Commission. Such a manifesto shall clearly, unambiguously, fully and in
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generally, plain simple and comprehensible language set forth all which it will
execute and implement when elected to power. In the event of a party effectively
becoming the governing power in the National Assembly,provincial legislature
or local authority and failing to execute or implement any of its election
promises as set forth in its registered manifesto, or it commits any act construed
to be a cancellation of any of its undertakings in its registered election
manifesto, it shall be obliged, either on application by any South African citizen
to the High Court of South Africa or on instruction from the Independent
Electoral Commission, to:
(a)
rescind such a cancellation immediately, or
(b)
resign from office forthwith, or
(c)
resign from office and hold a referendum for the relevant electorate to
seek authorization for its deviation from its election manifesto. Such a
party shall pay for the entire costs of the referendum from its own party
funds. Such a referendum shall beheld within one month from the date
of resignation of the said governing party. Should such a party fail to
receive a majority, it will be out of office and a general election must be
called according to the rules of a general election as set out in this
constitution.
(2)

Referendum
206. (1)

The manifesto referred to in (1) above, must be available in all the official
languages of the Republic of South Africa."

A referendum must be called by the governing authority of any tier of
government in the Republic of South Africa when any Bill be it constitutional
or general, will have the effect or tend to have the effect or can be reasonably
construed to have the effect of an abrogation, variation or cancellation of any of
the community's religious beliefs, religious practice, family law be it customary,
tradition, religious based, general socio-medico issues, moral issues, penalties
for serious crimes or any issue affecting the way of life of any community in the
Republic of South Africa, excluding race.

(2)

A general referendum shall be held when the issue is a general issue affecting
all people.

(3)

When the issue is such as to be peculiar and special to a specific community,the
referendum must be held within that community. In this case registration of
voters shall be such as to reflect the specific community to be tested in the
referendum.
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(4)

A referendum will be held when an application is made to the Office of the
President by such members of the public or a specific community and the
application warrants such referendum.

(5)

In the event of a dispute arising between the applicants for a referendum and
the President, a special commission of five persons, two of whom must be
judges of the relevant High Court of the Republic of South Africa and one an
advocate of the High Court of South Africa of not less than ten(10) years
experience and one suitable person nominated by the applicants and one by the
President. All these persons must be South African citizens, must never have
been nor are registered members of any political party, nor have occupied any
position in a political party structure,nor have been convicted of any crime by a
court anywhere, nor a proponent of values which are repugnant to the way of
life of the Applicant, nor, in the case of the judges and advocate, have been
involved in court proceedings which have or may be reasonably interpreted to be
against the way of life, beliefs or values of the Applicant. The decision of this
commission shall be binding on both the Applicant and the President.

(6)

The cost of the application shall be borne by the party against whom judgement
is given.
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SCHEDULES
SCHEDULE I - NATIONAL TERRITORY AND PROVINCIAL BOUNDARIES
SCHEDULE 2 - NATIONAL FLAG
SCHEDULE 3 - OATHS AND AFFIRMATIONS
SCHEDULE 4 - ELECTIONS PROCEDURES
SCHEDULE 5 - PROVINCIAL FUNCTIONAL AREAS
Agriculture
Abattoirs
Airports, other than international and national airports Animal control and
diseases -Casinos, racing, gambling and wagering
Consumer protection
Cultural affairs
Education at all levels, excluding university and technikon education
Environment
Health Services
Housing
Indigenous Law and customary law
Language policy and the regulation of official languages within a province
subject to section 3
Local govermnent, subject to the provisions of Chapter 10
Markets and pounds
Nature conservation, excluding national parks, national botanical gardens and
marine resources
Police subject to the provisions of Chapter 13
Provincial public media
Provincial sport and recreation
Public transport
Regional planning and development
Road traffic regulation
Roads
Soil conservation
Tourism
Trade and industrial promotion
Traditional authorities
Urban and rural development
Welfare services
SCHEDULE 6 - FRAMEWORK LEGISLATION
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OWNERSHIP RIGHTS IN THE CONSTITUTION
I strongly object to the proposal to interfere with ownership rights in the New Constitution. It
would be unconstitutional to in any way limit the quantum paid and the time in which settlement is
made where land is expropriated.
S Nel
[Date received : 20/02/96]

20 February 1996
SUGGESTIONS FOR DRAFT CONSTITUTION
I would like to make the following suggestions with regard to certain sections of the Draft
Constitution:
SECTION 35 - LIMITATIONS OF RIGHTS
This should not be a general clause - instead, each right should have its own specific limitation,
clause by clause.
SECTION 24 - PROPERTY
This clause should also be more specific. The State should only be able to force private owners of
land to sell if it were for a public purpose to which there were no reasonable alternative and if there
was an important and legitimate government objective. The state should pay the owner fair market
value for such property.
CHAPTER 8 - PROVINCES
Provincial legislation and local government should be given real original power
and national government should be prohibited from superceding provincial laws unless there is clear
evidence that it is directly necessary to exercise a specified national power which is not possible to
do by a less obtrusive means.
I know my views are shared by many other South African citizens and trust that the Constitution
Assembly will take cognisance thereof.
Mrs. M. Whitehouse

20 February 1996
Comments on the Draft Constitution
I wish to comment as allows with regard to certain sections of the draft constitution:(1)

Chapter 8 - Provinces
Provincial should be decided at provincial level - this is surely the essence of democracy?
The National Government should be prohibited from overriding provincial and local laws
unless there is a clear proof that it is directly necessary to exercise a specified national
power which is not possible to do by a by a less obtrusive means.

(2)

Section 24 - Property
This section needs to protect to the maximum those whose rights have been violated in the
past, those who currently had rights and those who will acquire rights in the future. The
limitation of property rights needs to be move specifically defined. Only if the government
has an important and legitimate and only if there no other reasonable alternative, should
they be able to force the sale of private property. The state should also be forced to pay
such property owner at a fair market value.

(3)

Section 35 - Limitation of Rights
This clause needs to be more specific and each right needs to have its own specific
limitations.

Thank you for the opportunity to comment on issues that will not only affect my life, but the lives
of my family and all South Africans.
Miss L.M Gottgens

THE DURBAN CHAMBER OF CHAMBER & INDUSTRY
Subject:
Date sent:
From:

Comment on Working Draft of the New Constitution
Tue, 20 Feb 96 12:52:54 GMT
chambers@iafrica.com

COMMENT ON WORKING DRAFT OF THE NEW CONSTITUTION
Please acknowledge receipt of this Chamber's comments and input regarding the Draft New
National Constitution, a copy of which is attached. Our Constitutional Affairs Committee
commented on those Chapters and Sections which we feel affect Commerce and Industry.
We wish you well in your deliberations.
J R BRYCE
Director : Corporate Enterprises

CHAPTER ONE - FOUNDING PROVISIONS
6.

LANGUAGES
The Chamber agrees with Option Three (3)

CHAPTER TWO - BILL OF RIGHTS
8.

EQUALITY
We agree with Option One (1) - including the words in brackets. We feel these words
must be brought into the Clause.

10.

RIGHT TO LIFE
After much debate and consideration, the Chamber prefers Option Two (2). This
Clause (Option 2) was endorsed by our Chamber's Board of Management.

15.

FREEDOM OF EXPRESSION
We agree with Clauses (1) and (2) (including the phrase mentioned in brackets - (2)
(c). We also support option One (1) of Clause 3 under this heading.

21.

ECONOMIC ACTIVITY
We would support Option Two (2), including both subsections, (1) and (2).

24.

PROPERTY

(1)

The Chamber strongly supports S 28 of Act 200 of 1993 which states inter alia that
everybody shall have the right to acquire, hold and dispose of rights in property.
Section 28(i) and the rights guaranteed by it are backed up by S.7(3), which provides
that juristic persons (clubs, companies, CC - e g), shall be entitled to the same rights
protected in the Constitution.

(2)

Private property ownership is an economic and legal necessity, since it helps to attract
investment and provide security.

(3)

By not having a guaranteed Property Clause, this could have serious negative impact
both nationally and more importantly, internationally, on investor confidence, to the
detriment of investing in and funding communities.

(4)

There is so much talk about wealth distribution, that private property ownership can
only assist in generating wealth for our people.

(5)

This must not be seen as referring to an elite minority, but should be broadened to
include the widest range of our population as possible. It is a known fact that property
is normally the largest investment that a private individual will make during his/her
lifetime. This aspect is of crucial importance to the growth of small and medium
enterprises in our country.

(6)

For most disadvantaged people in South Africa, the knowledge that a property clause
is guaranteed in the Constitution will relieve them of the fears of state intervention
which occurred in the past.

(7)

The Chamber agrees that existing Clause 24 of the Interim Constitution should be
retained.

28

EDUCATION
This Chamber supports Option One (1).

29.

ACADEMIC FREEDOM
Option One (1), including both clauses and words in parenthesis, is supported.

34.

ARRESTED, DETAINED AND ACCUSED PERSONS
Option Two (2) is supported.

35.

LIMITATION OF RIGHTS

The Chamber agrees that the inclusion of all three words "reasonable, justifiable and
necessary", as regards Section l(a) should be included, and further that under
subsection (2) the word "unfair" in parenthesis must be included.
38.

APPLICATION
Under section 38, the Chamber supports Option One (1) under subsection (3).

CHAPTER THREE
PARLIAMENT
THE NATIONAL ASSEMBLY
41.

COMPOSITION AND ELECTION OF NATIONAL ASSEMBLY
This Chamber cannot agree with 300 - 400 members. Our view is that this number
should be reduced to between 100 and 200 (voted according to proportional
representation). Our argument is based on the fact that the population of South Africa
has been led to understand that there will be a great degree of devolution of power to
the Provinces, in terms of the Constitution. That being the case and because the N A is
not constituency based there is no practical nor representational need for a large
number of members.
Cost effectiveness must be at the forefront of such decisions and we strongly urge the
Constitutional Assembly to keep this in mind at all times.

CHAPTER FOUR - COUNCIL OF PROVINCES/SENATE
SENATE
The Chamber opts for a Senate system rather than a Council of Provinces system. As regards
the composition and election of the Senate we feel that members of Provincial Assemblies
should not be permitted to become members of the Senate (as per S48 (2) of Act 200 of
1993) and that this aspect should be entrenched in our Constitution.
We do not support a Council of Provinces.
CHAPTER FIVE - THE NATIONAL EXECUTIVE
85.

THE CABINET
Being businessmen, we believe that both Options One (1) and Two (2) (except for
Option Three (3) which we reject) have merits and that this aspect is going to have to
be sorted out between the politicians.

86.

DEPUTY MINISTERS

The only comment this Chamber has regarding Deputy Ministers is that constraint and
limitation be strongly urged regarding the numbers of such Deputy Ministers. For
example, we do not believe that every Cabinet Minister should have a Deputy Minister.
Again we are thinking of a cost-effective Government.
CHAPTER SIX - COURTS AND ADMINISTRATION OF JUSTICE
This Chamber felt that this Chapter should be examined (and probably has been) by the legal
fraternity and their associations.
CHAPTER EIGHT - PROVINCES
PROVINCES
117.

KwaZulu-Natal - This Chamber has made submissions (during 1995) to a KwaZuluNatal Provincial Constitutional Committee a copy of which will be sent to you for your
information. With the publication of the new draft (February 1996) Constitution for
this Province, our Chamber will be making input, a copy of which will then be sent to
you for your records.

118.

APPLICATION OF THIS CHAPTER
We support Option One (1), on the understanding that any Provincial Constitution
must be approved by the Constitution Court.

PROVINCIAL LEGISLATURES
120.

COMPOSITION AND ELECTION OF PROVINCIAL LEGISLATURES
We repeat our position regarding the number of members, again from a cost effective
point of view. There is no justification for a large number such as 80. Neither is there
a practical or representational need.

PROVINCIAL FINANCIAL AND FISCAL MATTERS
150.

PROVINCIAL TAXES
The Chamber does not believe that Provinces should enjoy the ability to raise
surcharges on income tax, value added tax or other sale tax, etc. It is of the view that
an equitable distribution of nationally collected revenue should accrue to the Provinces
and that they should be limited in their own ability to raise taxes exclusively to levies,
user charges and service fees.

CHAPTER 11 - TRADITIONAL AUTHORITIES

170.

COUNCILS OF TRADITIONAL AUTHORITIES
We draw to your attention once again for the need to limit costs.

CHAPTER 13 - SECURITY SERVICES
182.

CONTROL OF POLICE SERVICE

(3)

The Chamber supports the need for a single National Police Service but does believe
there should be Provincial consultation in regard to the appointment and removal of
Provincial Commissioners.

AFRICA CHRISTIAN ACTION
(Incorporating Salt Shakers)
19 February 1996
RE: COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
Africa Christian Action is a Christian grassroots movement concerned with upholding Biblical
moral values in our society. As such, the right to life of innocent human babies and family
values, in particular, concern us. We appreciate the opportunity to comment on the draft
constitution and would suggest that in instances where there is great controversy that the issue
be put to a referendum where the people of South Africa may vote.

Preamble:
It is of great concern that the draft constitution does not have a preamble, and we wonder if
this is to sidestep the debate about the clause "In humble submission to Almighty God".
The Constitution, being the law on which the other laws of the land are based, needs to itself
be based on a higher law. Without this foundation, all subsequent statements are devoid of
any absolute reference point, ultimate accountability or moral value. There is absolute truth in
this universe and an ultimate standard of right and wrong. God has established what is just
and right and commands man to live justly and righteously. Without acknowledging God and
His authority in the affairs of humankind, the government will act as though it is the ultimate
authority. When the government fails to acknowledge a source for law higher than itself, it
can arbitrarily change what it believes is right and should be protected, from time to time as it
bows to public pressure or to what is expedient and pragmatic at the time. (As in the case of
Nazi Germany.)
Thus our suggestion would be:
"In humble submission to Almighty God, in whose name we are created, we the people of
South Africa declare that:
All people are by creation equally free and independent and are endowed by their Creator with
certain immutable and inalienable rights, among these are the enjoyment and defense of life
and liberty, with the means of acquiring, possessing and protecting property, and pursuing
happiness and safety."

Chapter 2 - The Bill of Rights
In general: All rights also imply responsibilities and duties, eg: The right to life implies the duty
not to take another's life. All rights are by necessity restricted - in that one's rights are limited
by another's rights. My right stops when it infringes on another's right. My right to control
over my body stops when it infringes on another's right to protection or life eg: in assault or
abortion. My right to life would be forfeited if I deliberately denied you your right to life by
murder. Thus the death penalty is perfectly consistent with the right to life clause.

Clause 8 (3) - Equality
We strongly urge that the words "Sexual orientation" be omitted from this clause. For the
following reasons:
"Sexual orientation" gives specific protection primarily to a lifestyle of promiscuous
homosexuality and the behaviour of sodomy. Sodomy is acknowledged to be the highest risk
factor in the spread of AIDS and other sexually transmitted diseases.
A Homosexual lifestyle is specifically condemned by the three major religions in South Africa,
namely: Christianity, Islam and Judaism.
The term "Sexual orientation" would not only include homosexuality but could be argued to
include bestiality, necrophilia, paedophilia, sadomasochism and other forms of deviant sexual
practices.
For example: If a person is protected from discrimination on the basis of sexual orientation
does this mean that a pre-school will not be able to refuse to employ a person even though he
or she is a paedophile and enjoys sex with children? Does it mean that a family will not be able
to refuse a baby sitter based on his or her sexual orientation?

Clause 8 (4) - Equality
We recommend that clause 8 (4) be modified to provide for any person who may believe that
they have been unfairly discriminated against, on any of the grounds listed in 8 (3) to have
equal access to legal representation.
Although the wording of Clause 8 (4) may appear to aid those unfairly discriminated against, it
opens up the opportunity and potential for much unfounded and disruptive litigation and
creates the implication of "guilty until proven innocent" by putting the burden on the accused
to prove innocence, which is contrary to all civilised law.
Furthermore, it does not allow for instances and institutions which by nature need to be
"discriminatory", on the basis of age or sex, such as men's/ women's organisations, youth
organisations or religious groups!
For example: Would a Jewish school be guilty of discrimination if it only considers job
applicants who adhere to the Jewish faith?

Clause 10 - Life
We recommend Option 2 and would include the underlined phrase, so that the clause reads:
"Everyone, irrespective of their degree of awareness, health or development has the right to
life."
We believe that the word: "Everyone" needs to be defined, to clearly include anyone who
might at any stage be considered by anyone to be less than human or of less value, including

the unborn baby. Medically speaking a human being's life begins at conception. That person
should be entitled to protection under the law, including the most basic right of all - that of
life. The expansion of this phrase would also ensure that people who are handicapped, old or
incapacitated in any degree are also protected from the malevolence of others.

Clause 14 - Freedom of religion, belief and opinion.
We recommend that the following be included in Subsection (1):
"The right to declare, and maintain religious beliefs, as well as freely communicate with others
such beliefs is immutable. No law shall be passed or construed to infringe in any way this right
exercised either individually or in association with others. No law shall compel association.
All people shall be free to profess, proselytise or evangelise, and by argument to maintain or
change their opinions in matters of religion and the same shall in no way diminish, enlarge, or
affect their civil capacities."
All people are equally entitled to the free exercise of religion, according to the dictates of their
convictions alone. No person shall be compelled to attend or support any religious worship,
place or ministry whatsoever. No person shall be forced, restrained or disturbed in his body or
goods; nor shall he otherwise suffer before the law on account of his religious opinions or
beliefs.
Subsection (2) Delete the provisions relating to religious observances.

Clause 15 - Freedom of Expression
We recommend that the following be included:
Subsection (2) (c) Advocacy of hatred based on race, ethnicity, gender or religion that
constitutes discrimination. "This includes obscenities including pornography which degrades
and/or humiliates in particular women and children.
(d)
Libel or slander."
"The right to freely create, speak. write and publish sentiments or expressions on all subjects
shall not be infringed. Obscene, defamatory or profane expressions are licentious and are an
abuse of the right of expression. That which is obscene, including pornographic expressions
offensive to chastity or purity, is a licentious expression punishable by civil government."

Clause 28 - Education
Subsection (2) (a) add: "private education institutions, including home schools, that -"
Subsection (2) Delete (b) - Education is the responsibility of the parents therefore private
schools or home schools need not be registered with the government. The students would
need to pass entrance examinations for each tertiary institution which would ensure that
standards of such schooling is maintained at a comparable level to the state schooling.

Option 2 should be included and the following should be added:
"No law shall control, regulate or alienated the right of parents to educated their children and
minor legal dependents, including any law relative to when, where, by whom or in what
manner children are to be educated."

We trust that the above recommendations will be given due consideration. We would
welcome the opportunity to present our concerns in an oral hearing.
Miriam Cain
Director

Die Afrikanervolkswag
The Afrikaner People's Guard
Head Office: Orania
13 February 1996
COMMENT ON THE WORKING DRAFT OF THE NEW CONSTITUTION
The Afrikaner People's Guard, a national cultural association of Afrikaners based on family
principles, hereby urgently requests that the New Constitution make provision for the selfdetermination of the Afrikaner nation in their own homeland.
The following note appears in Art. 117.2:
"The possibility of including constitutional provisions for the right to self-determination, in
terms of Constitutional Principle XXXIV, of any community sharing a common cultural and
language heritage is still being discussed".
The Afrikaner People's Guard is convinced that the space for the realisation of a "Volkstaat" is
essential to prevent conflict and disruption in South Africa.
K SENEKAL
on behalf of: Executive Deputy Chairman of The Afrikaner People's Guard

Suid-Afrikaanse Buro van Rasse-Aangeleenthede
South African Bureau of Race Affairs
Orania
13 February 1996

COMMENTARY ON WORKING DRAFT OF THE NW CONSTITUTION
REFERENCE TO NOTE AT ARTICLE 117:2
The South African Bureau for Race Affairs (SABRA), a scientific body which was started in
1948 would kindly hereby, as a result of the note in article 117:2 of the draft of the new
constitution, seriously insist on space in the constitution for provision of the self-determination
of Afrikaners in an own Volkstaat.
SABRA is convinced that it is the only way in which conflict and disruption can be avoided in
South Africa. From its? research it is clear that Afrikaners do not accept the status quo under
the new constitution.
This matter should be given timeous and complete attention.
D Adendorf

Acting Director
SABRA

THE SOUTH AFRICAN BUREAU FOR RACE AFFAIRS
PROPOSAL TO THE CONSTITUTIONAL ASSEMBLY
14 FEBRUARY 1996

1. INTRODUCTION:SABRA was launched in 1948 as a scientific educational society. The
19 founder members were men of stature and the following people have since the launch
served as chairpersons:
Prof B I C Van Eeden, Prof H B Thom, Dr W A Landman, Prof G B A Gerdener, Dr A L
Geyer, Prof P F D Weiss, Prof G Van N Viljoen and Prof C W H Boshoff.
SABRA's main aim was to serve the public and the authorities with scientifically grounded
information and guidance over race and nationality questions. The characteristic modus
operandi is: reflection on the foundation principle of national relations: Investigation into
practical effects and the measures that are necessary to apply the principles; talks with the
authorities and other bodies who are involved with the execution of policy; responsibility to
the public on congress and in publications; and guidance, information and motivation of the
youth.
When more people began feeling that they did not have a choice any longer between separate
development and integration, but rather between different methods of integration, SABRA
directed a major part of its research on the advancement of white growth points to set up the
geographic foundation for white self-determination.
It was quickly realised that white as skin colour or race cannot form the foundation of selfdetermination, but rather cultural community and nation. SABRA was one of the first bodies
who had a scientifically grounded strategy for an Afrikaner "Volkstaat" worked out and
revealed.
2. SABRA’S "VOLKSTAAT" THOUGHTS
In 1972 the former chairman of SABRA reported that Prof Gerrit Viljoen (later Minister of
Political Development) at a SABRA congress: "'Unless what is regarded as white area today
due to the course of events such a situation has been reached that it actually with the best
spirit cannot be regarded as the Whites’ homeland, then a white homeland must plainly be
developed. It will be a type of Operation Israel. But it will offer the same historical challenge
which has put Israel on a pedestal. For a nation that has apparently caught on such foolishness
like the Great Trek and the "Tweede Vryheids Oorlog" this way out is something that cannot
just be written off. In any case, it cannot be postponed to the last minute, it is something that
can probably only be launched as long as whites are still effectively in control of the current
white land." (Bantu buite die Tuislande: Riglyne vir die Toekoms, p.15-Sept 1972).

Already 1975 the Council of the SABRA, appointed an expert committee for white growth
points, as opposition to black growth points, as geographic foundation for separate
development. Different reports were written which gave rise to the launch of Organisation of
Orange Workers. (Compare Memorandum: Projek Oranje November 1977)
SABRA built on these guidelines and devoted intensive research to this.
What stood out in the research, is that country and nation is inseparable. Self-determination in
its full extent is impossible without a country.
Prof Willem Richards, previously deputy chairperson of SABRA reported on 16 October in
"Die Volksblad": ""The enjoyable belief that we can only accept realities and that inside we
must look for clever formulas and guarantees (and still become very rich) is exactly what we
do not believe'. The alternative that "The Volksblad"' set the following morning namely "to
solve white-black relations in accordance with the present governmental law..." brought us
precisely to what SABRA predicted-a black Republic with a small white minority as part of
the population - without power and without its own schools!
In 1980 it was reported: "A cultural group which shows the characteristics of nationality, has
the right to self-determination and in order to exercise this right, an own authority in an own
fatherland is required. It is self-explanatory that the authority must be sovereign in a
demarcated geographic area.
Of the economy it is said: separate states cannot share one economy although economies are
mutually dependent, it must take the form of co-operation and not integration. Economic
integration and social and political separateness is not to be considered. Maintained economic
integration must lead to full political integration. Occurrences where the opposite is true is
not known and in this regard the history of the RSA speaks for itself.
In July 1981 Prof Boshoff, chairman of SABRA reported: The normalisation of relations in
South Africa requires geopolitical definition of the nations of the sub-continent in such a way
that each nation constitutes the undisputed majority in its country, that it enjoys political
sovereignty and that it can accept cultural contacts on an equal footing without placing its
existential security in jeopardy" and on the 16th of August 1993 he said to a concentration of
SABRA members at the University of the Orange Free State: ""A requirement for the cooperation of nations, is the recognition of each ones right to self-determination. We believe
that each nation has the right to self-determination. We also believe that each nation has the
right to realise self-determination and also to defend it. No nation also has the right to more
than self-determination, because what is more is bossiness, dominance and colonisation and in
principle this is rejected."
SABRA published a study in 1985 on the "new constitution for the RSA: The Afrikaner's
position and future" in which amongst others it is mentioned: "'To maintain its selfdetermination and not be reduced to a "'group"' a nation must own its own land, inhabit,
process and safeguard it. Only this gives to him unquestionable power to take decisions that
cannot be foiled by other nations. Afrikaners have lost their land because it is inhabited,
processed and safeguarded by other people. Today they possess it as well". In July 1985 Mr
Dirk Viljoen, currently deputy chairperson of SABRA warned: ""The increased establishment
of blacks in the large cities poses the greatest single threat to the self-determination of

nations". (Magazine for Race Affairs no.2/3, 1985 p.54). The chairperson reported in the same
issue, (p.26) "'SABRA is working on the fixed supposition that the Afrikaner nation does not
want to be swallowed up in its own country, that it wants to survive as a free nation, in
freedom with other nations and fulfil its calling in obedience and trust to the Almighty".
The chairman of SABRA said in December 1986 in a Report of Resolution that if separate
development is not executed right to the end, the Afrikaner will lose its freedom. The report
states further: "SABRA can today, on the grounds of drastic investigation which spans almost
40 years not take in any viewpoint other than expressed in 1952. The circumstances under
which the nations live, have changed and the methods of the struggle will have to be adapted,
but the end result of complete regional demarcation remains as valid as it has always been
through the ages. The nation that does not busy itself with this is lost".
On the basis of this it is said that:
"Also in terms of the design of an appropriated economic system SABRA finds it important to
at least investigate the following guidelines:
* The current economic arrangement of the RSA supports and promotes a
mixed unitary state and finds itself in direct conflict with Afrikaner self-determination.
* An economy is controlled by strangers to the nation and built on foreign labour is not
acceptable.
* Consideration must be given to an economic arrangement which attaches value to small
and middle class businesses.
* Private ownership and ownership of land is of great importance; a small nation must
protect itself from estrangement from its land and other resources and from the overflow of
strange interests and workers.
* economic ideas with spiritual values, a social and political arrangement which is based on the
Protestant Religion and supports Peoples Nationalism. Small land ownership and small
businesses that can be maintained by the family must be encouraged.
* Economic ties for a small nation of approximately 4 million and not for 30 million or more
must be designed.
* The population is a first-world population which possesses the skills that can serve as a
support for a firs-world economy.
* The economic system must initially be introduced as a service to the surrounding thirdworld nations and also self-provision.
* White skills will also have to be applied in the neighbouring states to promote economic
development there.
* Capital accumulation and the institution of an Afrikaner development bank must be
considered
* Vital source of growth inside the demarcated area must be indicated and engaged."
In the publication of Die Volkstaat as Afrikaner Bestemming C W H Boshoff ea. SABRA
1989 Volkstaat ideas reached fruition amongst SABRA members.
3. THE DEMARCATION OF AN AREA
Initially SABRA also fell over their feet about the demarcation of an area for a Volkstaat. The
traditional and psychological attachment to what was known as white area is deeply rooted

and any scaling down of this or estrangement of historical land areas, was drastic and
unacceptable.
In July 1987 it was reported in an article in the Magazine for Race Affairs (p.89-95) on "A
country for the Afrikaner, necessity, background and suggested guidelines" that “land
exercises a core influence on the nature of a nation and its power and will to survive. Without
this retention of power the nation cannot continue to live. A nation without a country is
unimaginable".
On the demarcation of a country the following guidelines are given at this point in time.
In Die Volkstaat as Afrikaner Bestemming 1989 the following conclusion is reached: When all
the circumstances and requirements which have an influence on the demarcation of a country
are taken into consideration, it is evident that the Western area of the current RSA on the
foreground as the only part where it can still be expected to succeed with an Afrikaner
Volkstaat: The North-western part of Western Transvaal, Orange Free State West of
Bloemfontein, Northern Cape and the area West of the border of Phillipstown to Knysna
forms the outside borders of the area from which land for the Afrikaner can be cut out. Within
the above-mentioned broad demarcation the Afrikaners also naturally make up a small majority
of the population. Their number relations to other inhabitants is not more favourable or worth
mentioning as in other parts of South Africa. The average difference is that the population
density here is considerably lower than elsewhere; with the result that the amount of people
that will have to move is considerably smaller and the prospects to manage borders is
considerably more favourable than it is in densely populated areas. In this area a country can
be demarcated which resembles what a country should be like. It can include a coastline,
harbour and an airport, water, land for various types of farming, road and rail links and other
existing advantages. If 250 000 Afrikaners move there, the Afrikaners will make up the
majority of the population even before the movement of blacks, coloureds and Indians have
started." (p.93)
SABRA is however still careful to associate with a particular area and in a new brief in April
1990 it is said amongst others:
"Guidelines for the owning of core areas is permanent water, agricultural land, a coast line and
the possibility of industrial development. A large concentration of foreigners must as far as
possible be avoided because large scale compulsory relocation for the current climate will
draw out serious opposition.
It is only in 1994 that in "Afrikaner self-determination-A Current Appraisal" that the selfdetermination of the Afrikaner in a Volkstaat is cast in a different mould centred around an
area in the Northern Cape (p.103).
"The data in this chapter has reference to Region B of Prof P R Botha’s proposal for regional
delineation (1988, 61), with the exclusion of statistical Regions 19 and 20, that is the districts
of Hartswater, Herbert, Kimberley and Warrenton. Statistical Regions 9/10, 12/18, 22 and
44/45, according to the 1991 census are included. This area covers the West Coast, north
from Elands Bay to the Orange River, Namaqualand, Boesmanland, the Kalahari and other
parts north of the Orange River, and part of the Karoo.

The foregoing definition corresponds more or less to the territory proposed for an Afrikaner
homeland by Prof C W H Boshoff. (1988) The area of 440 000km2 constitutes 36% of the
area of South Africa of 1910. It is a sparsely populated region: there is only one economically
active person per 2km2, compared to a figure of 530 to 2 km2 in the metropolitan PWV
Region."
It is important that it is realised that a Volkstaat will not accommodate all Boere Afrikaners.
Many of them will live and work outside the Volkstaat but there will be a country with which
they can associate themselves and where their culture can be maintained in its entirety.
4. LABOUR IN THE VOLKSTAAT
The use of labour to enforce political power is a world-wide phenomenon and is also
successfully applied in the RSA. Labour lies at the root of the questions which enforces the
reform on society.
Since the first slaves in 1658 were imported, Boere Afrikaners did not work again. As
colonialists they saw that the work was done. Reform which included self-activity was not
accepted, not before 1948, and also not after.
In 1982 the chairperson in an H F Verwoerd lecture drew attention to the fact that labour in
the RSA has become blackened by 85% or more.
(Eighth HF Verwoerd-memorial speech. SABRA. 1982. p.11). The agricultural industry
disclosed in 1994 that out of all labour involvement in agriculture, only 2.7% is white; 97.3%
of all agricultural labour is black.
Experience which stretches over many ages, and scientific knowledge which is available today,
shows that a nation that wants to be free should live in a country that belongs to him alone and
where he works. That makes up the constitution of reform for the Boer Afrikaners. That also
means why they cannot live in the RSA; it does not matter which form the state of authority
takes and how many promises or guarantees are given.
The success of a "Volkstaat" for the Boer Afrikaners in South Africa is derived mainly from
this point of departure and if it does not happen, and not fast enough, then a "'Volkstaat,"
cannot emerge. If this principle is let go, then a "Volkstaat" will not survive.
The questions affecting foreign labour and the presence of strangers in a "'Volkstaat"' needs
absolute control over immigration and this control requires practical boundaries that must be
constantly protected.
The principle which is valid is that political rights should be exercised where people live and
work. Expectations that strangers can work in the ""Volkstaat," but can live and exercise
their political rights elsewhere, will be found nowhere else in the world. To expect that
foreign workers who live outside the "Volkstaat"" are transported to work with speed
transport or any other artificiality, is not on. Eventually they live where they work. The
RSA’s history on this speaks for itself. Such a point of departure also has no sound
foundation and along with economic pressure it will crumble.

Modern day political demands are simple: an authority accepts responsibility for everyone
within its boundaries and treats them equally.
5. VITALITY OF THE "'VOLKSTAAT"
To be able to discuss the vitality of the "'Volkstaat,", is important to point out a demarcated
territory for the ""Volkstaat"". A regional demarcation does not necessarily include final
borders. Growing points should, however, be planned, that it falls in a suggested area.
5.1 Political vitality
Political vitality depends on various factors. All interested parties, the Afrikaner Nation itself,
the RSA authority and international acceptance is important.
With this in mind the various steps of realisation of the Peoples Nation must be distinguished
from each other. Out of the large amount of research done in SABRA, the following steps are
important:
1.
Recognition which includes a Declaration of Determination and which is entrenched in
the RSA Constitution;
2.
Demarcation
3. Planning and Engagement
4.
Self-determination and the Nation's freedom recognised internationally.
On the road of political vitality of the Peoples Nations the following stumbling blocks which
should enjoy urgent attention can be distinguished:
* The RSA-authority's religious persuasion. There is yet no actual evidence that the RSA
authority accepts the existence of a People's Nation.
* Spiritual obstructions. Spiritual obstructions constitute the important obstructions in the
way of state strife. There are those Afrikaners to whom the full consequences of change in the
RSA has not driven home yet, that is why they walk around with unworkable plans and
expectations. Others simply do not see the chance for the price it will cost.
* Engagement and expanded establishment. Expanded establishment of Afrikaners across
the country and stumbling blocks stand in the way of engagement of the "'Volkstaat"".
* International recognition. This can only be accepted when all internal problems are out of
the way and the "'Volkstaat"', with cooperation from the RSA authority exists.
Political vitality is therefore, also an opportunity that cannot be realised overnight.
5.2 Economic vitality. Looking ahead at the new South Africa's economic future varies from
a state of unknown stability and prosperity to the other extreme of absolute chaos and danger.
The ultimate expectations will probably not be realised. Attempts to maintain stability,
sustained development and safety, will be tested excessively, but the authority will probably
overcome the disruption that may exist. In the light of this preconception, the economic
vitality is weighed up.

A state comes into existence and is capable of maintaining life because it is necessary and
because many People's people are prepared to make sacrifices for it. It would probably not be
necessary for Afrikaners to start right at the beginning, but without being prepared to do it, no
authority will take up state strife seriously.
On the other hand, the opinion that a nation should have lots of resources and money to be
able to develop, has been proved wrong, amongst others in Israel, Taiwan, South-Korea,
Japan and Iceland. Every nation arranges capital and can save, no matter how little; in most
cases resources can be found that are under-utilised. If the will, education and nature is
present at a high level, such resources can be acknowledged and applied effectively. Abundant
resources and money will in itself not be enough to develop a nation.
In "Afrikaner Self-determination, a Current Appraisal", (1994) economic vitality is dealt with
in detail. The Northern Cape is taken as a territory with certain border adaptation. It is
presupposed that 200 000 employment vacancies should be created to lay an economic
foundation for a "',Volkstaat"'. In 1991 there were 40 514 Afrikaner workers and 199 060
other workers. 200 000 New Afrikaner workers can bring about an absolute majority. The
elimination of higher density areas like cities and certain rural areas that is predominantly
inhabited by coloureds lessens the foreign population in such a way that it is probably only
necessary for 100 000 Afrikaner workers to ensure substantial majority.
Factors that can promote the employment of Afrikaners, is firstly agriculture and agricultural
industry.
The Orange River Development Plan has already prove that agricultural returns can be largely
increased. Add to this irrigation development in the Oliphants-and the Doring River and make
agricultural needs so great that families or a few Afrikaner farmworkers along with the owners
can attend to and live from it and there is room for considerable new employment
opportunities. Add to this opportunities which are created through the processing of Lucerne,
meat, vegetables and potatoes, hides and skins and the erection of abattoirs, a wool-refinery,
cotton and grain workers and packaging of nuts.
Grain production along the Orange where water is available, according to needs, and there is
sunlight for 14 hours a day, has already proved that corn can be delivered at 8.25 tons per
hectare and mealies under drip irrigation can produce 15 ton per hectare. The country's best
soil and climate for more expensive export products like nuts, dates, table grapes and olives is
found in this area. Furthermore, it is especially well suited for cultivation of seeds that can be
exported to the RSA and elsewhere. Boshoff reports: "the Orange River Development
provides for the irrigation of 260 000 hectare of land." (Magazine for Race Affairs no.4, 1989)
The region has also been blessed with a variety of minerals especially precious and semiprecious stones. Currently, like with agriculture, the exploitation is done here and the
processing elsewhere. Employment opportunities as a result of the cutting of the stones and
jewellery manufacturing offers major opportunities.
Wingard, in 1992, placed emphasis on earth gas which is available as an energy source on the
West Coast and also named a range of preferential industries which can be developed in the
area. It is chemicals and pharmaceutical raw materials which can be exploited, technical

services like design services and laboratories, higher technical capital intensive activities like
refining capabilities, added value industries, product development. Machinery manufacture
like machine equipment, motor components, metal moulds, lubrication, automated production
equipment. In the area of electronics, computer-hard and software, telecommunications
equipment etc. (1992 JH Wingard "Die Ekonomiese Vooruitsigte vir die Volkstaat").
From the viewpoint of foreign investment the pioneering nature of the transitional
circumstances of such a homeland development is unattractive. After the right of
establishment is confirmed through negotiation, it will change, and will not only be capital but
also technologically schooled, higher grade management experts and administrative and
professional people will show an interest in the opportunities which are offered for their skills.
The availability of such a work force attracts investments and further working opportunities
are created. In this way a positive spirit for labour-and capital flow is created and with good
government labour stability and hard work the "'Volkstaat"" becomes more economically
viable.
Dr WL Grant mentions in the Magazine for Race Affairs (No.2,3 1988), on an own state for
the Afrikaner: “A Volkstaat does not have to be big to excel in the technological fields ...
What is of core importance is the intellectual ability and regeneration of the people of the
country ... Well-educated, spirited, sacred people naturally makes up the most important
resource of the Afrikaner "Volkstaat"..."
About the country he says: "'Unless the country, for example, includes a considerable part of
the Western Cape, like Namaqualand and the Coastal Belt to as far as the Orange River,
despite the dry ground major development can take place. The water of the Orange River can
via good distribution and through sensible application lead to effective agriculture and
industrial expansion. Further South nuclear centres can be thought of with desaltification of
water which gives rise to other possibilities." He appeals to technikons and universities in the
area for the erection of a technological garden or park where a number of highly competent
and highly effective small industries are drawn together and arranged to liaise mutually with
one other to produce a range of goods.
Everything considered, it seems that the objective of 100 000 or even 200 000 Afrikaner
workers in the proposed region for the "'Volkstaat", to make the "Volkstaat"' economically
viable, is not so far fetched.
6. THE ""VOLKSTAAT" AND NEGOTIATION
Afrikaner involvement with constitutional debate must first be directed at the recognition of
the “Volkstaat" for Afrikaners. Participation with this viewpoint is important.
Afrikaners are unluckily not united about their destiny and also not about the way that should
be followed to exist as a nation.
This part of the Afrikaner people (probably at the moment a fast growing portion) who want
to survive as a nation not as an ever-decreasing minority or as individuals are unluckily also
seriously divided. The fact of the variety of models and proposals which are doing its rounds
in the ""Volkstaat"" circles, hampers negotiations and also creates confusion amongst
supporters and possible future supporters.

Negotiations about the "Volkstaat"" can only succeed if Afrikaners set demands which are
attainable, comply with international law and can get foreign recognition.
7. SABRA’S PROPOSAL TO THE CONSTITUTIONAL ASSEMBLY
In the light of SABRA's work which spans more forty years, it has freedom to suggest the
following proposal to the constitutional assembly:
l. That in spite of the survival of the Afrikaner nation, its freedom and self-determination
about all its institutions, they will settle for no less.
The "Volkstaat" must as a state be demarcated for the Afrikaner, i.e. a state:
* Where the population consists of predominantly Afrikaner nationality so that the ethnic
conflict for control of authority is eliminated;
* Where uniformity in terms of language, general culture, origin, history and striving for a
national state is self-explanatory;
*

Where differentiation on ethnic grounds is redundant;

Where the economically active population consists of Afrikaners and immigrants.
Other resources that are important amongst others:
adequate agricultural
adequate water for agriculture and industrial development
good borders
coast with a harbour and holiday amenities (a coastline also makes provision for airspace).
2.
Unless proposals like City States or cantons or small areas in each province enjoy
consideration in which a certain degree of self-determination could be reached, it must be near
the "Volkstaat". If a viable "Volkstaat"' does not emerge, nothing is solved.
Such proposals can and may not replace the "Volkstaat'. The economic interweaving of these
areas, the work place which will probably fall outside of such areas, the imposing of taxes etc.,
will scale down self-determination to an insignificance. The fact that such areas are encircled
by strangers and strange authorities makes it intolerable.
3.
That in the light of one above the Northern Cape is accepted as the area in which the
"'Volkstaat" must be erected.
4.
That the application of own labour in the "'Volkstaat", as guarantee that the freedom
and the fatherland will not decline into a similar crises as is currently the case, is accepted as
the point of departure.

5.
The political vitality which is in the form of phase development must be realised,
beginning with the recognition thereof in a Report of Resolutions which must be entrenched
by the Constitution.
6.
That economic vitality by immigrant Afrikaner workers, planning and engagement and
through higher technology is recommended by the negotiators.
7.
That convincing to have the "Volkstaat" recognised by means of reasonable healthy
minds and negotiation of high standing will occur and that the nation will be systematically
prepared for the “Volkstaat". Proposals which created false expectations with Afrikaners
must be avoided. The Afrikaners must be confronted with the truth and proposals must not
serve party politics or offer services to any other cause

MINISTRY OF DEFENCE
20 February 1996
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
The Department of Defence has involved the South African National Defence Force in its
deliberations on the issues which are raised in the enclosed document.
The suggestions as put forward are made in a spirit of sincere co-operation with the drafters and
the Constitutional Assembly and should any further clarification, be needed responsible officers will
be made available at any time and place for deliberation.
JOE MODISE
MINISTER OF DEFENCE

RECOMMENDATIONS AND COMMENT BY THE DEPARTMENT OF DEFENCE
CHAPTER I
Section I - REPUBLIC OF SOUTH AFRICA
Amend to read:
"1. The Republic of South Africa is one sovereign democratic state founded on a commitment to
achieve equality, to promote and protect human dignity, [and] to advance fundamental human
rights and freedoms, and to the defend its sovereignty."

Section 4: TERRITORY OF THE REPUBLIC
Currently Schedule I referred to in Section 4 only addresses the land-area of the Republic. It
should be expanded to include the maritime zones to which the Republic lays claim (vide the
Maritime Zones Act No 15 of 1994).

CHAPTER 2
Section 38 - APPLICATION
Add subsection (4):

“(4) The rights of uniformed members of the defence force may be limited 'M national
legislation. provided that such limitations are reasonable and justifiable for the purposes of national
defence."
Motivation: It is essential that the Constitution allows for the limitation of soldiers' rights 'M
legislation. If this is not done, subordinate legislation may be in conflict with the Constitution with
subsequent lengthy testing of such limitations by the Constitutional Court. The fact that limitations
will only be imposed by means of legislation implies that it will be done by Parliament and would
therefore reflect the wishes of the majority 'm any event.
Note: It is suggested that this can also be added in section 35 if section 38 is considered not to be
the proper section.

CHAPTER 7
Section 109 - HUMAN RIGHTS COMMISSION
The concept of "human lights" was not introduced by the "Bill of Rights" (Chapter 2). Presumably
there is a connection. It is recommended that such a connection be clarified.

CHAPTER 10
Section 168 - LEGISLATIVE COMPETENCIES, POWERS AND FUNCTIONS
Add to the list:
*
Civil Defence
*
Disaster Control

CHAPTER 12
Section 171 - BASIC VALUES AND PRINCIPLES GOVERNING PUBLIC
ADMINISTRATION
Subsection 171(2) is obscure and clarification is sought.
"(2) The appointment in the public administration of a number of persons on policy
considerations as regulated by national legislation is not precluded."
It is suggested that the inclusion of subsection 171(2) is not necessary in the Constitution.
relevance as a transitional measure and can be accommodated fully in national legislation.
It is unclear what is meant by subsection 171(3).

It has

"(3) Legislation regulating the public administration may differentiate between different sectors,
administrations or institutions in the public administration."
It is assumed that this subsection will allow the Department of Defence to motivate the
establishment a "Military Service Commission" under national legislation (the Defence Act)
whereby conditions of service for uniformed members of the defence force can be regulated.

CHAPTER 13
See 174 - GOVERNING PRINCIPLES
Amend as follows:
174.

The following principles govern the national security in the Republic:

(a)
National security must reflect the resolve of all South Africans, as individuals and as a
nation, to live as equals, to provide for their common protection, security and the ability to enable
them to live in peace and harmony, and to be free from fear and want, and to seek a better life.
(b)

National security must be pursued in compliance with [the] law, including international law.

Motivation: Section 174(1) does not adequately reflect the right and resolve of the people of the
Republic to defend what is theirs by force of arms. The amendments proposed above will reflect
this basic right.

Section 177 - POLITICAL RESPONSIBILITY
Amend subsection (2) to read as follows:
(2)
A multi-party committee of Parliament must have oversight over all defence matters, and
their functions must be structured by national legislation.
Motivation: The functions and structure currently stipulated in the interim Constitution will be
detailed in national legislation.

Section 179 - DEFENCE CIVILIAN SECRETARIAT
This section can be deleted in toto as it is implied in section 175(3) and because the Constitution
should not reflect the structure of a department, that can be done m detail m national legislation.
Section 180 - POLICE SERVICE

Amend subsection 180 (3) to read:
"(3) The objects of the police service are to combat and investigate crime, and to maintain public
order [, and to protect and secure] in the Republic[, its inhabitants and their property]."
Motivation: The words "..protect the Republic....... and its people..." appear in the object of the
defence force. To assign two organisations overlapping objects is to provide fertile ground for
confusion of roles.

Section 184 - ESTABLISHMENT AND CONTROL OF INTELLIGENCE SERVICES
Amend subsection 184(1) to read:
"(1) [The President may establish an] An intelligence service or services, independent of the
defence force or the police service, may be established under national legislation."
Motivation: It was important to accommodate this provision during the period of transition. It is
suggested that the necessity for a Constitutional provision of this nature has now fallen away. It is
also important to be clear that this service (these services) is (are) independent and outside of the
departmental intelligence divisions of the defence force and the police services. It is proposed that
the above-mentioned amendment will address both issues.

See 185 - POWERS, FUNCTIONS AND MONITORING
Amend subsection 185(c) to read as follows:
"(c) co-ordination of all intelligence [services] efforts, [including] as well as those of any
intelligence divisions of the defence force and the police service."
Motivation: Legislation should structure the co-ordination of the processes and output
("efforts") of all intelligence services. The amendment will also Distinguish between the
"independent intelligence services" and the departmental divisions of intelligence in the defence
force and the police service. The word "including" implies that the intelligence divisions of the
defence force and the police service are included in the concept "intelligence services", and this is
not the intention of section 184.

BUSINESS DYNAMICS cc
Helderberg
16 FEBRUARY 1996
COMMENT ON THE WORKING DRAFT OF THE NEW CONSTITUTION
1

INTRODUCTION
At the outset we would like to welcome the Constitutional Assembly's encouragement
of comment, and its refreshing use of plain language in the proposed Constitution. We
trust that due consideration will be given to our views.
The Chamber has considered the proposed New Constitution from a business
perspective, recognising that economic growth is a prerequisite if the country is to be
able to finance socioeconomic upliftment, and that a sound environment is necessary
for business to succeed in the competitive global economy. Our focus has therefore
been on Clauses which could affect the operation of business, and comment has largely
been confined to those issues. Failure to comment on any particular Clause does not
denote agreement or disagreement.
The Chapter, Clause, and Title are listed to relate the Chamber's comments to
particular provisions in the proposed New Constitution.

2.

Chapter 1: Founding Provisions: Clause 6: Languages
Option 3 is preferred as it does not entrench conditions for broad language use, but
rather leaves this to national and Provincial legislatures to decide. This opens the way
for the national legislature to support common languages of communication
throughout the country, and for provinces to recognise the languages applicable in
their regions.

3.

Chapter 2: Bill of Rights: General
Many of the provisions in the proposed Bill of Rights go beyond basic human rights
and extend to implementation necessary to give effect to such rights. This should be
the function of other legislation and we would recommend that the Bill of Rights be
confined to a statement of the rights themselves.

4.

Chapter 2: Bill of Rights: Clause 8(2): Equality
Option 1 is preferred, although we wish to propose two changes:
(1)

Measures other than legislative measures to protect and advance disadvantaged
persons should not be enshrined in the Bill of Rights, as this opens the way for
administrative action that is not subject to the discipline of the legislative
process. The words "and other" in line 2 should therefore be deleted.

(2)

5

It is important that any legislative measures that are introduced to advance
disadvantaged groups should not discriminate unfairly against the rights of
others, and we accordingly propose that the following words be added to this
Clause: "provided that they do not unfairly discriminate against the rights of
others".

Chapter 2: Bill of Rights: Clause 13: Privacy
This provision needs to be clarified to provide for the Court's rights to take action in
circumstances that it finds to be reasonable, and we would propose that the following
line be added at the end of this Clause: "without a court order".

6.

Chapter 2: Bill of Rights: Clause 21: Economic Activity
The Chamber believes it to be important to include a Clause entrenching the right of
the individual to pursue a livelihood and engage in economic activity, subject to
reasonable and justifiable controls. We accordingly support Option 2 which is a restatement of the provision currently included in the interim Constitution

7.

8.

Chapter 2: Bill of Rights: Clause 22: Labour Relations
(1)

Just as it is important to enshrine the right of workers to strike, so too is it
important for employers to have the democratic right to lock-out. We
accordingly support the inclusion of sub-paragraph (c) in sub-clause (3).

(2)

Individual workers and employers should also have the right to disassociate,
and/or to form groups other than trade unions and employers' organisations,
and we would accordingly propose that the following proviso be added to subclause (4) : "provided that the rights of individual workers and employers
should not be prejudiced thereby".

Chapter 2: Bill of Rights: Clause 24: Property
Certainty as to the protection of property rights is absolutely fundamental to the
encouragement of private investment in business development in this country, and the
Chamber believes it to be essential that a clear and unambiguous statement of property
rights ought to be included in the Bill of Rights.
Option 3 is the only option that offers reasonable assurance to the business community.

9.

Chapter 2: Bill of Rights: Clause 25: Housing and Land
The right to acquire property is enshrined in the Property Clause (Option 3) and there
is no need for sub-paragraph 25 (3). Legislation to facilitate access to land should
remain the preserve of Parliament and this principle should not be enshrined in the Bill
of Rights.

Similarly, in sub-paragraph 25(1) whereas the first sentence records the right and
should be retained, the second sentence refers to steps to implement this right, which is
tautologous and should be deleted.
10.

Chapter 2: Bill of Rights: Clause 26: Health
Sub-paragraphs (2) and (3) both relate to implementation to give effect to the right
recorded in sub-paragraph (1) and are tautologous and should be deleted.
Sub-paragraph (3) could impose unreasonable requirements on the private sector and
should be confined to the public sector by adding the words "by State services".

11.

Chapter 2: Bill of Rights: Clause 31: Access to Information
(1)

The right to confidentiality of private business' information is critical to the
business' ability to compete in local as well as international markets. To give
free access to any item of business information irrespective of the effect that it
would have on the business' competitive position could seriously jeopardise the
enterprise.
We accordingly propose that the right of access proposed in sub-paragraphs
1(a) and l(b) be subject to obtaining a court order, where the court can be
satisfied that the provision of the information is reasonably required and that it
would not be injurious to the business concerned.

(2)

12.

We can see no reason to include sub-paragraph 31(2) and would propose that
it be deleted.

Chapter 2: Bill of Rights: Clause 32: Just Administrative Action
Option 1 is preferred without the bracketed alternatives to the word "lawful".

13.

14.

Chapter 2: Bill of Rights: Clause 35: Limitation of Rights
(1)

Of the bracketed alternatives in sub-paragraph (1)(a), we prefer "reasonable
and necessary".

(2)

We would support the inclusion of sub-paragraph (1) (c) subject to changing
the word "consistent" to read "not in conflict".

Chapter 2: Bill of Rights: Clause 36: States of Emergency
The list of sections of the Bill of Rights protected in the event of a declaration of a
state of emergency should be amended to:
(1)

include the right to Economic Activity in Clause 21;

(2)

exclude the right to Strike in Clause 22(2)(c), and the right to Lock-out in
Clause 22(3)(c).

15.

16.

Chapter 2: Bill of Rights: Clause 38: Application
(1)

We see no reason to limit the rights of juristic persons, and support option 1 in
sub-paragraph 38(3).

(2)

Another universal principle that should be recorded under this Clause is that the
rights accorded to persons in terms of the Bill of Rights should not violate the
rights of anyone else. This Principle is recognised in Clause 30 of the Bill, but
it should be accorded general application by way of an additional subparagraph in this Clause.

(3)

Many of the provisions in the Bill of Rights create expectations which can only
be addressed by the State within the bounds of its economic capacity, and this
principle should be accorded general application by way of an additional subparagraph in this Clause.

Chapter 3: Parliament: Clause 45: Sittings & Recess Periods
The chamber is concerned that the uncertainty attached to the siting of Parliament is
undermining progress and development in Cape Town and other affected centres. We
would accordingly urge that this issue be settled speedily and that the decision be taken
to locate Parliament in Cape Town. This decision should then be recorded in Clause
45(3).

17.

Chapter 7: State institutions: Clause 108: Tenure of Public Protector
We believe the period of office proposed, i.e. seven years, is too long, and would
propose that it be reduced to five years.

18.

Chapter 7: State Institutions: Clause 115: Appointments
We believe that all senior State appointments should be subject to public hearings, and
we would propose that the following words be added at the end of sub-paragraph (3):
"following a public hearing".

19.

Chapter 8: Provinces: General
As a general principle we believe it to be important that Government should be as close
to its constituents as possible, and we would support the greatest devolution of power
from the central to the provincial level.

20.

Chapter 9: Provinces: Clause 150: Provincial-Taxes
Sub-paragraph (1) (a) should be deleted. It is too restrictive, and greater flexibility
should be allowed for the introduction of Provincial taxes on the lines recommended by
the Financial and Fiscal Commission.

21.

Chapter 8: Provinces: Clause 152: Allocations

Allocations of revenue by central government should be made "in accordance with
recommendations by the Financial and Fiscal Commission".
22.

Chapter 9: Competencies: Clause 159: Conflict of Legislation
Option 4 is supported.

23.

Chapter 10: Local Government: General
As a general principle we believe it to be important that Government should be as close
to its constituents as possible, and we would support the greatest devolution of power
from the provincial to the local level.

24.

Chapter 10: Local Government: Clause 166: Administration & Finance
The borrowing powers of local authorities should be provided for with the same
caveats provided for Provinces in Clause 151.

25.

Chapter 10: Local Government: Clause 167: Elections
Incorporated businesses represent a substantial stakeholder in local government and
has very different requirements from local government as compared to private
residents living in residential areas. An a significant contributor to local government
coffers it is important that corporate business should be represented in local
government, not only to ensure that its specific service needs are catered for, but also
because of the contribution it can make in assisting local government to operate on
sound business lines.
We would accordingly recommend that the following sub-section be added to Clause
167, possibly as a new sub-section 167(6).
"Persons that are liable for the payment of property rates, rent, service charges
or levies to a local government but are not entitled to vote in terms of subsection (5) are entitled to appoint members to represent their interests on such
local government, where they represent a substantial interest group"

26.

Chapter 10: Local Government: Clause 168: Competencies
A number of local government competencies, powers and functions are omitted from
this list and the following, inter alia, should be included:Tourism promotion
Fire Brigade services
Ambulance services
Airports
Museums

27.

Charter 14: Finance: Clause 187: National & Provincial Budgets

Provision should be made for separate budgets for Capital and for Current
Expenditure.
28.

Chapter 14: Finance: Clause 191: Accountability
This clause should go further to promote the accountability of State enterprises which
should be required to prepare their accounts in accordance with GAAP; to publish
their accounts half-yearly; and to make their accounts freely available to the public.

29.

Chapter 14: Finance: Clause 195: Functions of the FFC
The Financial and Fiscal Commission ought to be empowered to act independently,
and we would propose that the word ''may" in the first line of Clause 195(1) be
changed to read "shall".

30.

Chapter 14: Finance: Appointment of the FFC
While the provision in the Interim Constitution is unduly restrictive, it is important to
ensure that the members of the FFC are representative of the business community and
that there is a fair geographical distribution of members. The independence of the
Chairperson is most important, as is the necessity to ensure that members are qualified,
experienced, and have the necessary specialist expertise to enable the FFC to function
efficiently.

31.

Chapter 14: Finance: Clause 197: Reports of FFC
The FFC should be required to report half-yearly.

32.

Chapter 14: Finance: Clause 199: Object of Central Bank
Provision should be made for the appointment of the Governor of the Reserve Bank by
the President, following public hearings, and subject to the approval of Parliament.
(Note: The practice of public hearings should be adopted in respect of all senior State
appointments).

THEO RUDMAN
Managing Member
ALAN LIGHTON
Executive Director

SASOL OIL (PTY) LIMITED
PROTECTION OF BRAND EQUITY AS A FUNDAMENTAL RIGHT
The Association of Marketers
The Association of Marketers is a voluntary association of companies and other entities
engaged in the distribution and promotion of consumer products in the South African
market. Its membership includes the majority of the major South African marketing
companies - Membership list appended. The members of the Association of Marketers
account for a very high proportion of industrial, commercial and business activity in
South Africa responsible for controlling 82% of the total adspend, and they are thus the
key role players in the South African economy.
Brand Equity
The discipline of marketing involves, inter alia, the building, development and promotion
of brands. A brand is a distinguishing name, symbol or the like intended to identify the
goods or services of a seller from those of competitors. Furthermore, a brand is an
embodiment of a set of values and attributes which stimulate consumer interest.
Promotion and establishment of a brand results in a creation of brand personality - an
intangible but perceptible item of property.
The importance of brands can be demonstrated by the fact that they are now presented
on companies' balance sheets like any other company asset. A practical example of the
high premium placed on brands is the recent purchase, in America, of Kraft Foods for
nearly US $13 Billion, more than 60% above the amount of the company's book value this premium is attributable to the brand equity which subsisted in the company's
brands. It is clear from this that brands are a species of property - and extremely
valuable property at that - deserving of Constitutional protection like any other item of
property.
Intellectual Property
Brands as a species of property are protected by, and embodied in intellectual property
laws in South Africa, as in all other free market countries. More particularly, brands are
protected by registration as trade marks, as literary and/or artistic works under the law of
copyright and under the common law of passing-off. Affording Constitutional protection
to brands in effect involves affording such protection to intellectual property.
Intellectual property is a from of incorporeal property, i.e. property which does not have
a material form in contrast with other forms such as land (immovable property), motor
cars, furniture, jewellery etc. (movable property). Incorporeal property, and more
particularly intellectual property, has little in common with corporeal property and
measures which are designed to protect corporeal property, especially land, have no
application or relevance to intellectual property. The provisions of Section 24 of the
working draft of the working draft of the Constitution are clearly aimed at granting
protection to mainly land and are entirely inapposite to intellectual property ought to be
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is contended that what is required is that a special clause, or perhaps sub-clause,
dealing with brand equity and other forms of intellectual property should be introduced
into the Constitution.
Protection of Intellectual property Rights in a Bill of Rights
There are precedents for intellectual property rights being granted protection in nations'
Constitutions and like instruments.
Perhaps the best example is the Constitution of the United States of America in which,
in Article 1, Section 8 it is provided that Congress is empowered "to promote the
progress of science and useful arts, by securing for limited times to authors and
inventors, the exclusive right to their respective writing and discoveries". This provision
provides the corner stone for an intellectual property system which has steadily evolved
in the United States of America in the past 300 years and more and it goes without
saying that the United States of American is the leader in the realisation and exploitation
of intellectual property. Intellectual property has contributed substantially to the
economic success and power of the United States of America and its economy.
The Universal Declaration of Human Rights deals with property separately from
intellectual property. 'Property' is dealt with in Article 17 and the text of the Declaration
shows a marked similarity to paragraphs (1) and (2) of option 3 under clause 24 in the
working draft of the Constitution.
Intellectual property as a Fundamental Right
In Chapter 2 of the Constitution South Africa espouses a market economy. The
Constitution should make provision for all the elements which will promote a healthy and
vibrant economy in South Africa. Protection of brand equity and other intellectual
property is such an element. The failure to give proper protection in South Africa would
undoubtedly, seriously inhibit South Africa's economic development both as generated
from local resources and as generated by foreign investment. It is therefore of
paramount importance that the right to intellectual property should be comprised in the
Bill of Rights.
If the Bill of Rights does not make provision for the right to intellectual property then
South Africa's Constitution will fall short of the standards for the protection of human
rights embodied in the Universal Declaration of Human Rights. South Africa's record in
the field of intellectual property rights is a proud one and there is no reason or
justification whatsoever why this universally accepted fundamental right should be
omitted from South Africa's Bill of Rights. On the contrary, enshrinement of protection of
intellectual property rights in the Bill of Rights, will give formal recognition to one of the
few fundamental rights which South Africa has honoured in the past, and should
continue to do so in the future, particularly in truly democratic dispensation.
Intellectual Property Rights Clause
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protection for intellectual property rights is currently incorporated in the draft Bill of
Rights, neither in the clause relating to property, nor in any other clause. What is
required is a specific clause dealing with intellectual property rights and the following,
based on the Universal Declaration of Human Rights, is suggested:
"Everyone has the right to the protection of the moral and material interest
resulting from any industrial, scientific, literacy or artistic production of which he is
creator, or brand equity of which he is the proprietor".
It is felt that the amendments which have been made to the text of Clause 27(2) of the
Universal Declaration of Human Rights have the effect of clarifying that all aspects of
intellectual property law, and in particular 'brand equity' is covered by the provision. The
precise wording of the suggested clause is perhaps open to negotiation and discussion
but the aforegoing text sets the parameters of the principle which is submitted should be
incorporated in the Bill of Rights.
We are aware of a submission made to the Executive Director of the Constitutional
Assembly by The South African Institute of Intellectual property Law during 1995, and
we entirely endorse the views expressed in that submission. The proposed wording for
an intellectual property rights clause contained in that document is viewed as an
alternative to the proposal set out above.
Our request that the enshrinement in the Bill of Rights of protection for brand equity and
other intellectual property rights in keeping with the Universal Declaration of Human
Rights, is viewed very seriously by us and a high priority is placed on achieving our
objective. The Association and its members cannot accept a situation where brand
equity, which is every bit as important as rights, such as privacy, freedom of expression
and economic activity, (all of which are also embodied in the Universal Declaration of
Human Rights) is not given the due protection in the Constitution. Accordingly, if this
written submission does not find favour we request a right of audience with the
appropriate person or persons, so that we might discuss the matter further with a view to
attaining a goal which is not only important to marketers but to the well being of the
South African economy as a whole and thus to all individual South Africans.
P.P. SINGLETON
Manager: Marketing Services
Johannesburg

FREEDOM OF EXPRESSION INSTITUTE
Submission on Section 15(2) of the Working Draft of the New Constitution
Opinion commissioned by the Freedom of Expression Institute (FXI) from Ms Lene
Johannessen - Media Law Researcher at the Centre for Applied Legal Studies,
University of the Witwatersrand.
1.

Introduction

As was the case in South Africa's interim Constitution, a right to freedom of expression
has been included in section 15 of the working draft of the new Constitution ("the
working draft"). It follows from various international human rights instruments and from
a number of national constitutions of democracies around the World that the right to
freedom of expression belongs in the universally recognised group of fundamental
human rights and constitutes one of the cornerstones of a democratic society.
However, unlike section 15 of the interim Constitution, section 15 of the working draft
includes in subsection (2) a list of certain categories of speech which are not protected
by the general freedom of expression provision in subsection (1). Subsection (2) reads
as follows in the 3rd version of the working draft of 18 December 1995:
(2)

The protection in subsection (1) does not extend to (a)
(b)
[(c)

propaganda for war;
the incitement of imminent violence; or
advocacy of hatred based on race, ethnicity, gender or religion that
constitutes incitement to discrimination]

The inclusion of the whole or of parts of the draft subsection (2) in the freedom of
expression provision raises a number of issues of concern to the right to freedom of
expression. This submission, while dealing primarily with subsection (2)(c), will consider
some of these concerns.
It will be argued that although there is complete understanding of the motivation behind
sending the strongest possible message to the people of South Africa that advocacy of
racial and other forms of discrimination is considered to be repulsive, it is not necessary
to do this in the form of an explicit constitutional provision to that effect.
In presenting this argument it must be stressed that we do not at this stage address the
issue of whether or not it is justified to introduce ordinary legislation to curb hate speech.
The only concern for the purposes of this submission is whether a constitutional hate
speech provision is appropriate and, indeed, necessary.
It will furthermore be argued that keeping in mind the difficulties of drafting a hate
speech provision which adequately strikes the balance between the potentially
conflicting right of freedom of expression and the right to equality and dignity has proved
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fundamental rights and liberties when doing so.
2.

The Internation Standards

Bearing in mind that section 39(1)(b) of the working draft provides that "[w]hen
interpreting the Bill of Rights, every court ... must consider all applicable internation law"
(emphasis added), it might be useful to take a look at what international standards say
on the subject before entering into a substantive discussion of subsection (2).
International law recognizes that the right to freedom of expression is a fundamental
right. It also recognizes that this right may legitimately be subject to restrictions in certain
narrowly defined circumstances. These include when necessary (in a democratic
society) to ensure respect for "the rights and reputations of others" or to protect public
order.
However, whilst recognising the fundamental nature of the right to freedom of
expression, many of the international instruments include specific provisions regarding
the kind of issues covered by subsection (2) of section 15 of the working draft. Thus,
Article 20 of the ICCPR, from which subsection (2) seems to draw inspiration provides
the following:
1.
2.

Any propaganda for war shall be prohibited by law.
Any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited by
law.

The Human Rights Committee, which is the monitoring body of member states'
implementation of the ICCPR's provisions have stated that the required prohibitions in
Article 20 "are fully compatible with the right to freedom of expression as contained in
Article 19, the exercise of which carries with it special duties and responsibilities.”
Other examples of international provisions of this kind or of provisions denying
protection for anyone seeking to engage in any activities aimed at the destruction of the
recognized rights and freedoms can be found in Article 5 of the ICCPR, Article 13(5) of
the ACHR and Article 17 of the ACHR. These provisions employ limitations on hate
speech and on propaganda for war in addition to general or specific limitations clauses
(like section 33 of the interim South African Constitution) to which the right to freedom of
expression is subject.
Of all the instruments, the International Convention on the Elimination of All Forms of
Racial Discrimination ("CERD"), is the one that poses the most serious challenges to
freedom of expression. Article 4 of the CERD Convention obliges states party to it to
make criminal "all dissemination of ideas based on racial superiority or hatred [and]
incitement to racial discrimination, ... and also any assistance to racist activities,
including the financing thereof". This obligation is modified by the instruction that states
parties are to take action "with due regard to the principles embodied in the Universal
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of expression and association. Despite the "with due regard clause", Article 4 remains
controversial, and several states entered reservations or declarations concerning it
when they became party to the CERD Convention. The obligations of Article 4 are more
extensive than those arising under Article 20(2) of the ICCPR, which penalises only
such racial hatred as constitutes incitement to discrimination, hostility or violence.
The Convention on the Elimination of All Forms of Discrimination Against Women was
ratified by South Africa on 15 December 1995. The Convention does not contain an
explicit gender hate speech provision, although provisions to that effect could arguably
be read into, for instance, Article 2.
3.

Analysis of Subsection (2) in the context of other protected rights in the
draft Bill of Rights.

The three components of subsection (2), namely the war propaganda provision, the
incitement to imminent violence provision and the incitement to discrimination provision,
are not subject to explicit and direct prohibition. They are merely excluded from the
constitutional protection of section 15.
However, it is argued that in order to achieve this aim it is not necessary to have a
provision like subsection (2). Virtually every aspect of the interim Constitution, from the
Preamble to the Postamble is governed by the idea of equality and of making a break
from the past policies of discrimination. It is submitted that merely by relying on the
underlying principles of the Constitution as a whole as well as on other rights listed in
the Bill of Rights, for instance the right to equality and dignity, and by applying the
limitations clause appropriately one would achieve the exact same result, namely the
exclusion from constitutional protection of the worst categories of speech which
constitute infringements of the right to equality and dignity of others. For instance, if
someone incited to imminent violence and relied on her right out in subsection (2). And
similarly, if someone wants to rely on section 15(1) to advocate and incite to racial or
other forms of discrimination, one could limit that right by way of a value-based
approach to rights analysis in order to achieve the aim of subsection (2). And
furthermore, at least during a state of emergency, as provided for in section 36 of the
working draft, it would be easy to limit section 15 to exclude the right to propagate war.
By including this essentially superfluous provision in subsection (2) one runs the risks
that inevitably are associated with explicitly regulating hate speech, namely the risk of
over broadness and wrongful, even abusive application of the regulation.
Many countries have experienced problems after they, mostly in good faith, have
implemented hate speech provisions. One example is Canada, which adopted a
censorship provision with regards to pornography. The first authors to be banned under
the new Canadian statute were, however, not those the feminists, who had campaigned
for the adoption of the statute, had in mind. They were, in fact, prominent homosexual
and lesbian authors, a radical black feminist accused of stirring up hatred against
whites, and, for a time, one leading American feminist, Andrea Dworkin. In Denmark,
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CERD's Article 4, an investigative journalist, who exposed the existence of violent racist
groups in the suburbs of Copenhagen, was convicted in Danish courts for aiding and
abetting the spread of racist propaganda. These convictions were later overturned by
the European Court of Human Rights, which ruled that since the intent of the journalist
by no means was to contribute to the spread of racism the convictions constituted a
violation of his right to freedom of expression. And in recent South African legal history,
censorship provisions aimed at curbing racist hate speech, which were drafted in race
neutral terms, were applied exclusively to target anti-apartheid publications.
All these examples illustrate firstly the difficulties of drafting provisions which target only
such speech which are truly outside the ambit of protection of freedom of expression
and secondly, the danger of having legislation which on the surface appears to be race
neutral, but which in practice can be applied very differently from what was envisaged.
In the words of Professor George Wright:
"If a suitable definition of racist can be settled upon, the problems of interpreting
and applying the legal standard to concrete situations begins ... In the end,
history teaches us that the "boundaries of the forbidden' cannot reliably be
drawn."
These examples have not been highlighted in order to discuss in this context the issue
of hate speech regulation at statutory level. They have merely been included to
underline the point that since there are substantial difficulties associated with
introducing such legislation at statutory level, so much more is it the case if one wants to
do it at constitutional level. The issue is too complex to be incorporated in a single
general clause in a Bill of Rights.
Another problem which arises from the particular drafting of subsection (2) is that by
taking a whole area of speech outside the ambit of protection of Section 15(1), one
essentially leaves the legislature with free hands to impose even disproportional
sanctions in this field.
4.

Fulfilling South Africa's International Obligations.

An argument which might be used in favour of including a provision on hate speech in
the Constitution is that South Africa's international obligations make it obligatory to do
so. This is not the case.
Following South Africa's signing of the CERD and the ICCPR in 1994 and in order to
fulfil the requirements necessary for ratification of those conventions, South Africa is
only obliged to introduce legislation which directly prohibits so-called hate speech.
In order to properly comply with the convention provisions it is not necessary to
introduce hate speech provisions at the constitutional level. It will be sufficient to meet
the requirements of the conventions to introduce criminal or other sanctions at statutory
level. Nowhere in the convention texts themselves nor in reports from the Human

-5Rights Committee or the Committee on the Elimination of Racial Discrimination is there
an indication that implementation of the convention requirements demands
constitutional provisions to that effect.
RAASHIED GALANT
Johannesburg

REMBRANDT GROUP LIMITED
20 February 1996
SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY ON CLAUSE 150 OF THE
WORKING DRAFT OF THE NEW CONSTITUTION
INTRODUCTION
1.

We strongly support the approach adopted in clause 150 of the draft Constitution that
provincial legislatures may not raise value added tax, other sales taxes, customs duties
or excise duties or any levies or surcharges on such taxes and duties collected
nationally in terms of national legislation.

2.

As will be indicated below, there are very real obstacles that stand in the way of
implementing any such provincial duties or surcharges thereon. It is specifically
submitted that value added tax and excise duties should remain taxes which are
imposed and collected nationally, and a source of revenue to which the provinces
should only be entitled to through the mechanism created by clause 148(a) and (b) of
the draft Constitution.

DIFFICULTIES FORESEEN BY THE FINANCIAL AND FISCAL COMMISSION
3.

In its draft Framework Document for Intergovernmental Fiscal Relations in South
Africa the Financial and Fiscal Commission ("the FFC") correctly took note of the
following obstacles:3.1

Excise duty is a complex tax most efficiently administered and collected by the
national government.

3.2

If the surcharge rates levied in different regions were to vary, incentives for
smuggling will be created, which will make such a tax expensive to police.

3.3

It will be difficult to allocate transactions to specific geographic areas.

Customs Union Agreement
4.

The problems referred to above, serious as they may appear, are however not the only
obstacles in the way of introducing provincial sales tax or excises, as the issue of sales
taxes and excise duty in the Southern African sub-region is historically inextricably
linked to the Customs Union Agreement concluded between the Republic of South
Africa, the Republic of Botswana, the Kingdom of Lesotho and the Kingdom of
Swaziland. This agreement also extends the Republic of Namibia. It is a unique

document in that it regulates excise duties and sales duties together with customs
duties. Such a unique arrangement was prompted by the need for uniformity as a result
of the porosity of national borders in the Southern African region.
5.

Article 8 of the Agreement states that the excise duties and sales duties as in force in
South Africa from time to time shall be applied to goods grown, produced or
manufactured in the common customs area. Article 10 binds the other parties to the
Agreement to apply laws relating to customs, excise and sales duty similar to those in
force in South Africa from time to time. Article 13 states that any customs, excise,
sales and additional duties collected in the common customs area shall be paid into the
Consolidated Revenue Fund of South Africa. The parties are then entitled to specific
shares of the common revenue pool, calculated in accordance with the provisions of the
Agreement. In Article 14(7) of the Agreement the Government of South Africa
undertakes to consult the governments of the other parties prior to the introduction of
changes in the fiscal structure of South Africa which are expected to have a substantial
effect on the structure of taxation measures relating to the common revenue pool.

6.

The essence of an excise duty is that it is levied at the point of production or on release
from a bonded-warehouse and is then shifted onto the consumer. A duty which is
levied at the point of sale is technically speaking not an excise duty but a sales duty.
This distinction, although important, is not highly relevant at this stage as the
Agreement covers excise as well as sales duties. Any attempt by South Africa to levy
such duties in a manner which will cause the revenue produced to fall outside the
common revenue pool will undoubtedly lead to objections from the other parties,
especially in view of the fact that the revenue currently guaranteed to the other parties
represents a disproportionate percentage of the same common revenue pool.

7.

Any attempt to levy such duties within the framework of the obligations of South
Africa in terms of the Agreement will be self-defeating for the following reasons:
7.1

The Agreement binds the other parties to implement a similar duty in their
respective countries as is applicable in South Africa. This will make it
impossible for the South African provinces to levy their duties at differentiated
rates, since the other parties will then be unable to determine what rate they are
bound to apply.

7.2

All duties will have to be paid into the Consolidated Revenue Fund of South
Africa. This will negate the whole object of the proposed tax, which is to
generate income payable into the respective provincial income funds.

7.3

A disproportionate percentage of the collected duty will continue to flow to the
other contracting parties.

8.

However, even in the absence of the Customs Union Agreement, there are very sound
reasons not to introduce provincial value added tax or excises. Some have already
been referred to in par. 4 above. The following paragraphs serve to expand thereon.

ECONOMIC EFFICIENCY
9.

10.

Sound fiscal policy dictates that the principle of economic efficiency be adhered to. In
an open economy tax rates differentiated by region will not be neutral as regards
decision making, but will cause firms and households to alter their behaviour and so
cause a dead-weight efficiency loss.
9.1

Sales may for example be diverted through cross-border shopping to areas with
low rates of tax resulting in economic costs in terms of resources (time costs
and travel costs) expended by consumers in travelling to low tax regions.

9.2

Mail-order sales may increase. In the USA the value of interstate mail order
sales exceeds $10 billion per year and is growing rapidly. According to
testimony given to Congress in 1988 interstate mail order sales lead to an
estimated loss of $2 billion in tax per year.

9.3

Alternatively, various prohibitions and bureaucratic measures may be
introduced to police cross border sales. These will be costly and will tie-up
much needed resources of the tax administration which is already overburdened
and the subject of remedial action. Should the measures to contain smuggling
be ineffective, the incidence of evasion will increase.

The problem is especially acute as regards tobacco products which are high in value,
low in weight and very easily transportable.

EQUITY AND THE CUMULATIVE TAX BURDEN
11.

The FFC correctly acknowledged that, if the cumulative tax burden cannot be
increased, provincial surcharges would only be feasible if the national tax burden were
reduced.
The introduction of additional provincial taxation of whatever nature
implies that a smaller pool would be available at the national level from which, inter
alia, transfers are to be made to the provinces.

12.

COST OF COLLECTION
The introduction of a system of multi-tiered taxes will add substantially to the cost and
administrative burden of collecting these taxes. This would be most unfortunate in a
period when the existing tax administrative resources are overextended.

13.

Besides normal administrative costs, special measures would have to be considered to
limit smuggling between provinces. There are no border controls. If there is no
effective prevention of smuggling, trade will be distorted between provinces imposing
different tax burdens. This in turn will lead to certain traders suffering a competitive
disadvantage which could cause tax morality to decline and respect for the law to
deteriorate. This could also lead to an increased incidence of evasion of other taxes
involved, such as income tax.

CONCLUSION
14.

The only clear conclusion that follows from what has been stated above, is that any
system of provincial excises or provincial surcharge on the national excise duty, would
be inappropriate. Excise duties and value added tax should continue to be levied only
at the national level, and provinces should through the mechanism created by section
148(a) and (b) of the draft Constitution continue to have access to an equitable share of
the common income pool.

T VAN WYK
DIRECTOR

COSAB
THE COUNCIL OF SOUTHERN AFRICAN BANKERS
13 February 1996
COMMENTS: DRAFT CONSTITUTIONAL PROPOSALS
With reference to the draft Constitutional proposals COSAB, on behalf of the banking sector,
wishes to submit the following comments for consideration by the drafters and negotiators
involved in preparing the final Constitution:
1

We should like first to commend the drafters of the new Constitution on their brevity
of style. It seems to us that in this respect it is a distinct improvement on the Interim
Constitution. We also commend the Constitutional Assembly on the approach adopted
to the matters covered in Chapter 14 relating to Finance. In particular the sections
dealing with the Central Bank are supported.

2.

However, we should like to address a few areas of concern which have economic
implications, and where we think that we can usefully make a contribution to the
debate. We were impressed by recently published research which has found that there
is a direct relation between economic freedom and prosperity, which is one of the main
aims of government. This is a book called "Economic Freedom of the World,. 1975 1995", published in January of this year by James Gwartney. Robert Lawson and
Waiter Block, and co-published by eleven institutes including the Fraser Institute in
Vancouver, the Cato Institute in Washington DC and the Institute of Economic Affairs
in London. This book was reviewed by "The Economist" in its edition of 13 January
1996, from which we should like to quote the following:
"Stripped to its essentials, economic freedom is concerned with property rights
and choice. Individuals are economically free if property that they have legally
acquired is protected from invasions or intrusions by other, and if they are free
to use, exchange or give away their property so long as their actions do not
violate other people's similar rights. That sounds abstract, but it comes to life
as soon as you think of how a government might restrict freedom. Failing to
protect property rights would be one way. Others would be to confiscate
property, to require individuals to give up their time through military
conscription, or to lay down rules for what they may buy or sell and at what
price. A more subtle, but just as destructive, way would be to pursue monetary
policies that lead to hyper-inflation, eroding the value of money."
According to the criteria applied by the researchers for measuring economic freedom,
South Africa regrettably appears quite far down the world ranking. This should not
come as any great surprise, but if we are significantly to improve on our ranking
among the prosperous nations of the world, there should certainly not be any inhibition
on the development of economic freedom. We think it useful for our comments
regarding the four areas that follow to be prefaced by these observations.

3

Property Rights:
We would strongly urge the incorporation of a property rights clause in the Bill of
Rights and to this end have made a separate, detailed submission on this matter (copy
attached). The working draft has three options in section 24, the first of which is that
there should be no property clause. Although we concede that classically a property
clause is not always to be found in Bills of Rights, the Interim Constitution does of
course contain such a clause. It would give the wrong impression to investors,
particularly prospective foreign investors if such a provision were to be dropped from
the Final Constitution. The investment climate depends among other things on security
of title. The banking system places reliance on the certainty of title when providing
finance to customers on the strength of their assets.
We strongly favour the adoption of option three (as amended by our
recommendations) in the working draft. This to our mind would adequately address
the various issues that are most frequently raised in the debate on this question. Of
course the property guarantee has to be harmonised with equitable land restitution.
We think that option three (as amended by our recommendations) elegantly does this.
It seems to us that the solution is to balance the objective of certainty for all interests
on the one hand against the dictates of land reform on the other.
With specific reference to Housing and Land rights, our detailed submission (attached)
points out that the proposed clause 25 focuses entirely on the rights of the tenant, to
the exclusion of all other rights of owners and others with an interest in the property.
Our recommendation seriously advocates amendments to section 25(2) to balance the
interests of all parties, and an additional subsection to ensure that tenants exercise their
rights with due responsibility. We believe that these amendments are critical to ensure
orderly lessor/lessee and landowner/occupier relationships.

4.

Economic activity:
Again, this right is part of the Interim Constitution albeit in a rather elaborate
formulation, and, again there are three options stated in section 21 of the working
draft, the first of which is that the provision should be deleted.
For the reasons stated above we think that it is essential to enshrine this right. The
freedom of the individual to engage in the economic activity of his own choice seems
to us fundamental. Again, we would strongly favour the clear formulation stated in
option three.

5.

Socio-economic rights:
We do not wish to enter into a debate about the desirability or otherwise of enshrining
these rights in the Constitution on the grounds of their lack of effective enforceability
and so forth, and accept that there are cogent reasons for incorporating them. We note
that sections 25 dealing with housing and land and 26 dealing with health, food, water
and social security speak of access to a right rather than a right itself, and also that they
are in effect objectives to be striven for over a period of time in a progressive way.

The protection of children from abuse (section 27), the provision of education (section
28), housing and land (section 25 as amended by our recommendations), health
services (section 26) and clean water (also section 26) are acceptable on that basis as
being matters of the State's responsibility at the appropriate level of government.
We should however like to question two additional matters that have been covered
where, in section 26, the right is granted to have access to "sufficient food" as well as
to "a social security system" and "appropriate social assistance" for those unable to
support themselves. We think it is necessary to caution against enshrining matters
such as these as rights, even to the extent of the somewhat tenuous nature accorded.
These matters seem to us more to be aspects of a political programme espoused by
political movements having a particular point of view. Above all, the Constitution
should be neutral and able to accommodate government exercised by political parties
of all persuasions if they have been democratically elected, and be able to weather
changes in government with a party attaining power having a different programme
from the one before. This is essential to the operation of the democratic system.
While some political parties may feel that these services are most effectively provided
by the State, others may feel that the private sector could provide such services more
efficiently and at a lower cost under for example insurance schemes. These questions
have been matters of contention in the past in countries such as the United States of
America and the United Kingdom. We think that further consideration should be given
to the way these questions have been expressed in the Bill of Rights and that it may be
necessary to make a differentiation between categories of persons who are able to
support themselves to a limited extent from those who are totally destitute, without
leaving it to the Constitutional Court to seek to make those distinctions.
6.

Legislative authority of the provinces:
This is another area of concern for our industry where aspects relating to practicality
and cost are raised. We do not wish to enter into any doctrinal debate here concerning
the desirability or otherwise of introducing a federal system of government. We
observe only that it seems to us desirable to attain the correct balance between the
decentralisation of power from the centre on the one hand and on the other, the
maintenance of a reasonably uniform set of standards throughout the country.
Power can be exercised at either the executive or the legislative levels. The range of
functions devolved to the provinces by schedule five is very extensive at the executive
or administrative levels as it includes most of the key aspects of the delivery of services
to the citizen by government. This is fully acceptable to us. However, it is at the
legislative level that we should like to express caution. This is because of the cost
implications for banks and other businesses engaging nationally if different laws were
to apply in different provinces regulating some of the functions concerned. It is well
known that even is countries such as Australia a considerable cost burden is added
regarding compliance with the differing laws of the states comprising their federation.
This cost is associated not only with compliance with several sets of laws, but also
with investigating whether the laws do in fact differ and monitoring this on a
continuous basis. The danger for orderly economic development of all the provinces is
that businesses will tend to concentrate their activities in those provinces most

conducive to their enterprises, both in terms of cost and administrative bureaucracy to
the detriment of the other provinces.
The functional areas covered by schedule five can be differentiated into two different
categories, the one dealing with the provision of services, which may or may not
involve policy formulation, and the other which is more regulatory in function. Into
the first category falls the provision of services such as education, health, housing,
policing, public transport, roads and welfare. It is not with differences in the law
regarding the provision of these services that we have a major concern (except for
instance if one of the provinces should seek to impose a traffic regulation to the effect
that traffic in that province should drive on the right rather than on the left!)
Our concern relates to the regulatory power granted to the provinces regarding certain
of the regulatory areas, such as consumer protection, casinos, animal control and
tourism. If certain of the provinces adopt different standards of regulation, the cost of
compliance as mentioned above could increase significantly. Paradoxically it is the
consumer that ultimately has to bear this cost as the service provider will in the normal
course seek to recoup the additional cost. This concern has already been felt by the
banking industry in a very practical respect, in the shape of the North-West Province's
consumer legislation, basically inherited from the former Bophuthatswana. The
legislation makes it mandatory for any business, which includes a bank, using a
standard form of contract to register that form with its Consumer Council for it to
become legally enforceable (although these provisions are currently under a
moratorium), and the provisions of the agreement have to comply with certain
minimum standards. If every province implemented its own standards we would never
conclude any contracts as every change by one province would have to be vetted by all
others - resulting in a permanent round-tripping of all our standard documentation.
The banking industry supports national legislation applicable throughout the country
addressing the question of consumer protection, including fair contract terms. The
mischief however will come about if other provinces introduce unique legislation with
differing standards, making it necessary for the banks to use different sets of forms in
different provinces and raising uncertainty regarding cross-provincial transactions.
The working draft raises the possibility of framework legislation of the national
government regarding certain matters as being overriding. However none of the
options stated in section 157 seem to us to address our concern fully and we would
urge a re-examination of the issues in the light of the concerns we have expressed.
We trust these comments will assist in progressing this most important project, and are
available to give verbal inputs should it be necessary to clarify any points.
STUART GROBLER - Deputy General Manager

THE COUNCIL OF SOUTHERN AFRICAN BANKERS (COSAB)
13 February 1996
CONSTITUTIONAL DEBATE : PROPERTY RIGHTS PROTECTION IN THE NEW
CONSTITUTION
As the major mortgage financier of property in the country, as well as the major provider of
finance against the security offered by property, COSAB, on behalf of the banking sector,
wishes to make the following comment on the need for the protection of property rights in the
final Constitution:
Property Rights Clause:
1.

COSAB unequivocally supports a property rights clause in the new Constitution. This
clause should make provision for the consideration of all rights in that property.
Clause 28 of the Interim Constitution makes provision for the rights other than those of
the owner also to be considered (e.g. mortgagees), but the proposals for the new
Constitution do not clearly cover these rights.

2.

It is agreed that "land reform" should take place within the interests of all sectors
directly
affected, as well as the economy and country.

3.

Land has a value resulting from its aesthetic, productive, utilitarian and scarcity values.
Any expropriation price should be based on these underlying values.

4.

With specific reference to the various options under clause 24:

4.3

4.1

Option 1 is rejected.

4.2

Option 2 is rejected.

Option 3 is supported, with the addition of the following clause (e) into the criteria
specified in section 24 (4):
"(e) the value of the investments in it by those affected."
This is abstracted from the current Interim Constitution, and is based on protection of
real rights and investment in the property.

"Housing and Land" Rights Clause:

5.

COSAB strongly advocates that the protection of the tenant's rights in the case of
eviction (already contained in the proposal) must be counterbalanced by protection of
the rights of owners and others with real rights in the property. This protection is
currently not contained in the proposal.

6.

It is therefore proposed that clause 25(2) be amended as follows:
"(2) No one may be evicted from their home arbitrarily and without an order of the
court made after considering all the relevant circumstances and the interests of all
parties who have an interest in the property."

7.

To ensure that all parties exercise their rights in consideration of the rights of others, it
is recommended that a new section 25(3) be added:
"(3) The exercise of these rights must be accompanied with the duty to exercise them in
consideration of the rights of others."

COSAB reiterates its position on the protection of property rights - clear, unambiguous and
constitutional protection of all property rights, with sufficient flexibility to facilitate land reform
based on free and stable market prices, is essential to ensure continued investment and
development of the country.
We are available to discuss these point in person, should any additional clarity be required.
STUART GROBLER
Deputy General Manager

CENTRE FOR CRIMINAL JUSTICE
University of Natal
Pietermaritzburg
20 February 1996

These are the submissions from the Workshop which was conducted with members of
the communities around Ladysmith.
The Centre for Criminal Justice has also made some submissions with regard to certain
Sections.
We hope that these submissions will be taken seriously by the CA.

P N ZIKALALA (MS)
DIRECTOR

SECTION 8
The people chose OPTION 2 the reasons being:
-

Because it clarifies the Affirmative Action
It opens up opportunities for the previously disadvantaged people.

SECTION 10
GROUP 2 CHOSE OPTION 2 the reasons being:
-

The group could not reach an agreement, hence it voted.

-

The majority chose this option on the [sic] that it revenges for the victims.
Minority's view

-

Two wrongs cannot make a right. The GOVERNMENT by killing the perpetrator
it does not rectify the situation.
The constitution or BOR guarantees the right to life, so by killing we will violate
the constitution or BOR.
We should rehabilitate the aggressor.

GROUP 1 CHOSE OPTION 1 reasons being:
-

Because of our history, it will take time before the AFRICANS REALISE THAT
WE ARE BEING USED TO KILL OTHER AFRICANS.
We do not have the right to kill another person (even as a Government).

-2Option one should includes the bracketed words.
SECTION 16
GROUP 1 chose option 1 reasons being:
-

It clarifies better than option 2.
The use of the word Media covers all the publications which can inform the public
i.e. Magazines, Libraries etc.

GROUP 2 chose option 2 reasons being:
-

Option 1 talks of "diverse opinion" while Option 2 talks of "broadly views of
society".
We believe that option 2 is better because it calls for the views of societies.
Option 1 talks of opinions which may be individualistic in nature.
Option 1 talks of opinions which may be individualistic in nature.
(End of page 2)

SECTION 21
The people chose Option 2 reasons being:
-

Because it clarifies widely the economic activities and it protects the up coming
traders.
It allows for economic activities for all of us, while option 1 restricts that.
Option 3 will tend to allow people to pursue other economic activities.

SECTION 24
Group 1 chose option 2 because:
-

The constitution should say something about property, so as to clarify and/or
regulate ownership rights over property.

Group 2 chose option 3 because:
-

It covers all needs i.e. it protects the existing ownership of property.

-

One's property cannot just be taken anyhow.

QUESTION
How do you deal with a squatter claiming guarantee of this right in your property?
ANSWER

-3That right should be protected because he/she may have stayed there for a long time,
and it will be unfair to chase her/him away. That person should be given a piece of
land.
SECTION 28
Both groups chose option 2 because:
-

It includes all that is in option one and further adds something on above.

-

It protects against discrimination based on culture, race, gender etc.

SECTION 29
People chose option 2 because:
-

It covers a lot of things. Option 1(2) will allow everyone to do anything which is
unethical or not medically proven, and argue that it is part of scientific research.

-

This should be limited because if allowed a lot of things could happened.

-

Option 1 will allow tertiary institutions to prevent transformation processes.

SECTION 32
PEOPLE CHOSE OPTION 2 reasons being:
-

In the past we have seen a lot of bribery in Government departments before a
person could be helped. If you did not bribe you could not be helped.
Option 2 will rectify the situation or will address the conditions of the
disadvantaged.
It allows for those people to be properly treated.

SECTION 34
Both groups chose option 2 reasons being:
-

It caters for the accused, detainees or the arrested people's needs and
conditions. So that they should not be humiliated.

SECTION 38
People chose option 1 no reasons were given.

-4ADDITIONAL SUBMISSIONS BY THE CENTRE FOR CRIMINAL JUSTICE
SECTION 8
The Centre opted for option 2.
However we believe that this section should not state the Affirmative Action in the
negative, because that will create a negative attitude in the mind of the reader.
This section should read "This section shall includes measures .." instead of "This
section shall not precludes measures ..."
In subsection (3) unfairly should be part of the section it should not be in brackets.
SECTION 10
-

We are from an institutionalised violence, we thus should uphold the right to life.
This section should read "Everyone has a right to life." and it should ends there.
The bracketed words should be removed.

SECTION 15
We opted for option 2.
"Diversity of opinions" is less clearer than "Broadly the views of society".
Since people feel this is their constitution option 2 is better than option 1.

OUTSTANDING ISSUES
a)

NATIONAL FLAG
It should not be changed.

b)

NATIONAL ANTHEM

-

Let us keep the combined version as a sign of reconciliation.
Let us keep the stem because it reflects the true feelings of the white people. But
may be translate it into Africa languages.
Let us keep the present version, but may be take out the Sotho version in certain
places i.e. KZN.
Why should we leave the Sotho version because we have Sotho speakers even
in Kwa-Zulu Natal.

-

c)

SEXUAL ORIENTATION

-

We have always had such people, however this phrase should be removed.

-5-

-

Because we do not know about the exact origin of these people, I think we
should give them a chance to express their morals and themselves (keep the
phrase).
Let us not give them rights we do not accept them.
These people existed in our communities from long time ago. I think we should
guarantee them their rights.
Let us give them rights because they need freedom and we should accept their
existence.

d)

RIGHT TO CONTROL ONE'S BODY

-

This might encourage deadly diseases and it is contrary GOD's teachings.
Let us not allow it because it will corrupt our children.
This is psychologically damaging those who indulge in prostitution.
All agreed that it should not be put in the constitution.

WHAT SHOULD WE DO ABOUT THOSE WHO PERPETRATE PROSTITUTION?
The government should be encouraged to arrest them and should not collect taxes from
them (Those who run the brothels). The government should not tax them because it
will use the same money for public spending i.e. pension. Thus it encourages
prostitution.
e)
-

-

SECTION 22 LOCK-OUT
Many a times management will refuse to talk to workers, hence workers will go
on strike. They strike because of valid reasons, so this right should not be in the
constitution.
This right further creates a problem between the workers and those employed
temporarily.

-

Strike is the last resort by the workers, so the right to lock-out should not be
protected.

f)

RIGHT TO SOCIO-ECONOMIC RIGHTS

The government did not plan the primary health care well. It should have only allowed
the married women the free treatment, and exclude the young girls, because it now
encourages the to get pregnant.
The unmarried women should be charged for their treatment.
This will not violate the right to give birth by an unmarried women.
-

Feeding scheme should be closely monitored by the government.
The government should rather subsidise the hospitals than the pregnant girls
and their children.
It should stop the feeding schemes and build schools close to the children.
Let us try to practise between Socialism and Communism.

-6g)

PARLIAMENT MEMBERS

-

In parliament some MP's sleep through out the session, so their number should
be reduced.
Proportional representation should be done away with because it affect the
number of MPs which become a burden to the taxpayers.
It was agreed that the proportional representation be maintained but the number
of MPs be reduced by 100 (be 300).
The proportional representation leads to the creation of many political parties.
The winner takes-all may be controlled or monitored by the BOR teachings to the
community.

-

h)

PROVINCIAL GOVERNMENT
We need it especially in Kwazulu-Natal to promote reconciliation.
It is needed because it is nearer to the people.

INSTITUTE FOR DEMOCRACY IN SOUTH AFRICA (IDASA)
THE DRAFT CONSTITUTION: A DOCUMENT FOR DEMOCRATS
BY WILMOT JAMES
EXECUTIVE DIRECTOR
20 February 1996
THE constitution of a country is a document that, when animated by its people and their
social, political and judicial institutions, governs in the most fundamental way possible the
conduct of citizens and their political leaders. It is a document not only relevant to our times,
but also to the lives of subsequent generations. On the drafters of a constitution rests,
therefore, the historical responsibility to the present as well as to a premeditated but unknown
future.
The South African constitution is presently before us. In the hands of the Constitutional
Assembly it has passed through a drafting process dealing specifically with constitutional
principles based on the interim document agreed to at Kempton Park negotiations in 1993. In
a submissions process that closes today, the views of ordinary citizens /have been widely
canvassed by way of an elaborate public participation programme accompanying the work of
the Assembly. One could describe the process as one of deliberative constitution-making.
It is important to locate the crafting of the new South African constitution in its historical
context. For decades South Africans lived under the yoke of an undemocratic constitution
which endowed a parliament representing a minority of the population with ultimate
sovereignty. The new constitution provides both for a democracy by universal franchise and
for a freely elected government subject to the final authority of the constitution. The depth and
scale of this transformation is, lest we forget, the narrative of the moral wonder that is South
Africa today.
As a pro-democracy organisation, the Institute for Democracy in South Africa (Idasa)
applauds the first democratic constitution of South Africa, congratulates the Constitutional
Assembly and its staff on their hard work, and salutes the many citizens of this land -- some
seen, others unseen -- for joining in a unique public participation programme. Theirs is an act
of patriotism, driven by a devotion to the cause of identifying and protecting the spaces in
which we can all live in decency, respect and admiration of our common humanity.
The draft constitution does not equivocate on principles dear to democrats. Its founding
principles embrace the promotion of equality, the protection of human dignity as well as the
advancement of human rights and freedoms. The bill of rights is a strong and radical
commitment to liberty and protection against abuse. It establishes the rule of just and fair law.
In addition, the draft constitution designs the primary institutions of government, security,
justice and administration.
A dispute exists, however, between political parties over the final configuration of key aspects
of the constitutional provisions. In attempting to resolve the disputes, the Constitutional
Assembly met in committees before the official opening of parliament. Parties are presently
involved in serious bargaining to sort out their differences. There is considerable pressure
because of the forthcoming deadline of 9 May 1996, which Constitutional Assembly
chairperson Cyril Ramaphosa urges all members and political parties to meet.

In addition, the public has been asked to submit comment by today. On the basis of the
received submissions, the deals struck between the parties and the persuasive will of the
majority party in government, a final constitution is to be agreed to between now and 9 May
1996. We are, by force of circumstances, a nation in a hurry. While pressure focuses the mind,
it can also lead to decisions pertinent to the moment but not sufficiently anticipatory of the
future.
In this respect we must recognise the space occupied by the constitutional drafters: it is to
uphold the moral ideals of a democratic constitution and obtain agreement between contesting
parties. The progressive ideals that ought to survive this process are the abolition of the death
penalty, the regulated right to choose abortion, and substantial degrees of freedom of
expression. Clauses in dispute that require sensitive resolution are the national anthem, the seat
of parliament and labour relations. The extent to which the equality clause impacts on
affirmative action needs measured assessment.
The scope of "just administration action" is unsettling to human rights groups which argue that
our apartheid past has proved just how crucial it is to give citizens the weaponry to assert their
rights in the face of a powerful state.
We also note and welcome the retention of some socio-economic rights and the addition of
others. In our environment such rights appropriately put the onus on the state to use its
resources to assist, for example, with the provision of housing, although it is not clear what
"access to" housing means.
Given the enormous power of the constitutional court in the model of democracy that has been
accepted in South Africa, it is crucial to examine the appointment process for judges. The
constitution is only a guiding document; it is the judges who will be key to how it is
interpreted. Thus there is a concern about the transparency in the appointment process of
judges and a call for the retention of a fixed term of office. There has also been a call for more
civil society representation on selection panels for judges.
Another area that demands our attention is the clear conflict between democratic and
traditional leadership, and it may be futile to pretend that the two can be cobbled together.
Without clarity in the position of traditional leaders, local government structures in rural areas
will not be able to function. If councils for traditional leaders are going to be created, the
relationship of such structures towards the state institutions supporting constitutional
democracy will have to be clearly spelt out, particularly in relation to the Human Rights
Commission, the Commission on Gender Equality as well as the bill of rights and
constitutional court.
On the question of national-provincial relations, the draft constitution offers two options. The
one is the traditional Senate, which is the more conventional second house of elected
representatives acting on behalf of provinces. The Senate model provides for a greater degree
of decentralisation of powers and more room for broader participation in decision-making.
A problem exists, however, in that South Africa is not a federation in the classic sense of the
term, and the Senate may just become another house where party and not provincial interests
are represented, especially if pure proportional representation is retained.

By contrast, the Council of Provinces is made up of delegates from provincial legislatures and
such delegates can be recalled by the parties they represent. This creates the potential for
parties to override provincial interests. Also, it could be that the Council would lack any real
power because a bill which it rejects will lapse unless passed by two-thirds in the National
Assembly. In the end, the party with the majority in the house is certain to win.
Compared to a Senate, the Council of Provinces provides for much more centralised control
over provincial affairs. But to control from the centre presupposes an enormous command
over resources and capacity as well as co-ordinating partners for development from the private
sector. The danger of the Council is an over-extended central government and a National
Assembly majority that will be able to dilute provincial interests by force of its sheer weight.
It would appear as if elements of both models can surely be combined to present a much
simpler and elegant constitutional package. The way to go may be a more decentralised
version of the Council of Provinces where parties cannot recall members at will and where the
dispute-resolving mechanism is not necessarily weighted in favour of the majority party in the
house. In this way more than adequate checks and balances can be built in to counteract the
centrifugal tendencies of any province.
The presentation of the constitution in plain language, to make it more accessible to the
ordinary person, is commendable. But the entire document should be rigorously scrutinised for
unintended results that may have slipped through. For example, was the statement "everyone
has the right to life" a conscious choice over "every person has a right to life" or merely an
error of consistency? The legal distinction could be significant.
Neither should the plain language issue lull ordinary people into thinking that understanding
the constitution is a simple matter. Not only have certain apparently simple words acquired
important legal meanings over time, but a plain language constitution will obviously be open to
a myriad of legal interpretations -- as the generations of South Africans to follow us are yet to
find out.
A final matter of concern is the continued absence of the Inkatha Freedom Party from the
deliberations of the Constitutional Assembly. It is true that the IFP has made written
submissions on particular topics. It is to be welcomed that the IFP participates with the ANC
and other parties in provincial-level constitutional discussions in Kwazulu-Natal. Whatever the
merits of the dispute, it is nevertheless to the moral authority of the final constitution that all
efforts should be made to have the IFP visibly present at the proceedings of the Assembly.
Idasa wishes the Constitutional Assembly well in the final road that lies ahead. The finalisation
of the constitution is a critical step in our democratic transition in that it defines the principles
that will govern our lives and those of future generations, and that it confirms the design of
our political, judicial and social institutions. That the public has been able to participate in the
process of crafting this document is testimony to our people-centred commitments.
May an anticipatory wisdom guide the members of the Assembly in this profoundly
foundational act of state-making.
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SOUTH AFRICAN HEALTH & SOCIAL SERVICES ORGANISATION (SAHSSO)
NATIONAL PROGRESSIVE PRIMARY HEALTH CARE NETWORK (NPPHCN)
AFRICAN NATIONAL CONGRESS HEALTH DESK, WESTERN CAPE
TRAUMA CENTRE FOR THE VICTIMS OF TORTURE & VIOLENCE, CAPE TOWN
INDUSTRIAL HEALTH RESEARCH GROUP, UNIVERSITY OF CAPE TOWN

COMMENTS ON THE DRAFT CONSTITUTION IN RELATION TO
SECTIONS DEALING WITH HEALTH AND RELATED ISSUES
Section 26: Health, food, water, and social services
26(1) Health is Fundamental Human Right
We believe that the Constitution must make unambiguously clear that our nation is committed to the
health of its people. Health care is not the same as health, and is only one component of the
mechanisms required to achieve optimal health. To define health in terms of its components,
particularly in terms of health services, is to limit the scope of health rights unreasonably.
At the same time, we do not believe that a broad definition makes the concept unworkable. It is
precisely the components that follow below that make this [Fax unclear - ____ justifiable]
26(2)

The State, Legal Persons and Individuals are under obligation to take reasonable and
progressive legislative and other measures to secure the following:

We are of the opinion that the rights listed under 26(2) should apply to all health care providers,
whether in the State, non-governmental or private sectors. We have therefore separated such
generally applicable rights from those which we see as pertaining only to the State.
(a) Everyone has the right to health care of the highest standard.
We are in favour of the concept of health care of the highest standard and believe this would
contribute substantially to improvements in the health care system in the country. However, we are
not in favour of the manner in which the inclusion of the reproductive health care services features in
the original formulation. Women's health is far broader than reproductive issues, and a commitment
to services for disadvantaged groups, should address the needs of the group comprehensively. As
the formulation stands, it implies a focus on fertility control, and is not in keeping with current
perspectives on rights.
We are also concerned that the original formulation equated access to health care with the right to
health care. Accordingly, we have argues in favour of the right to health care.
(b) Vulnerable groups such as children, pregnant, nursing and other groups of women, the
elderly, physically and mentally handicapped people and the disabled, people living in
conditions of poverty and others with special needs should be accorded special access to
care and assistance.

Our concern is that the Constitution should explicitly make it incumbent on health care provision to
target those most in need. These are often the most marginalised in our communities and do not
have a strong voice in ensuring that their needs are met. Without such a provision, many of the
other rights are less enforceable. It is for example, in this section that issues of the need for
reproductive health services find effect. In identifying some vulnerable groups, we do not see the list
as definitive or excluding other groups. However, we believe it important to identify some of these
groups. We have explicitly separated issues of physical and mental handicap and disability as
important in this regard.
(c) Basic conditions shall be established for the promotion, protection, treatment and
rehabilitation of the health of people, recognizing the social and cultural diversity of
health care provision.
It is important to recognize that the right to health must be actualised through the whole range of
services, not just those related to curative care. This is of particular importance in our country
where a considerable percentage of health-related problems are preventable. This clause recognises
the need to approach the health of people in holistic manner, reflecting the understanding that health
is a state of mental, physical and social well-being. Moreover, people whose preferences are for
non-Western health care should have equivalent rights.
(d)

People have the right to participate actively in all activities and decisions relevant to
health and health care.

Community participation in health is one of the cornerstones of the Primary Health Care approach,
the foundation of present and future health policy in this country, and recognised globally as the key
to health. (See, for example, the World Health Organisation Alma-Ata Declaration of 1977). This
clause aims to establish the role of communities and individuals in the planning decision making and
implementation of relevant policies and services relating to their health and the health of
communities. The Constitution should aim to make effective the powers available to communities in
health decision-making.
(e)
No one may undergo any particular health intervention except under the provision of
the law. In no case shall the law violate the respect for the dignity, religious and cultural
beliefs of people.
The rights of people to refuse treatment or interventions should be enshrined in the constitution.
However, if health is to be seen as a public good, there must be provision made for extreme
circumstances, where it may be required, for the health of others in the community, that a certain
health measures might be required (eg. quarantine for a highly contagious disease). However, the
rights of individuals to respect for their beliefs must be contained within the Constitution.
(f)

Everyone has the right to emergency medical treatment

This clause is effectively present in the Draft Constitution, but as a negative right. We would
therefore propose that the phrase is redrafted into one with a positive message.
(g)

The existence of programmes aimed at the social and economic integration of
disabled and handicapped people must be ensured.

The importance of recognising the needs of disabled and handicapped people should be placed firmly
in the Constitution. Such a clause relating to health charity handouts. We argue that it is not only
the State that has this responsibility but society as a whole. Such a clause would facilitate policies to
integrate the disabled in society, such as, for example, legislation in the [Fax unclear for one line]
private sector (the Americans with Disability Act). We also make a distinction between disabled and
handicapped.
(h)

All people receiving health care have the right to be treated with dignity and respect
and the confidentiality pertaining to any information obtained shall be respected.

This clause draws on ethical and moral precepts that are at the basis of the caring professions, and
should be neither disputable, nor difficult to enforce, within the public, private and nongovernmental sectors.
26(3) The State shall take reasonable and progressive steps on behalf of its citizens to:
The following are rights we see as applying to the State only
(a)

ensure that all people are protected against hunger. The State shall promote programmes
to ensure adequate availability, and equitable access to food, food producing resources,
and the ability to acquire food;

The formulation in the Draft Constitution is inadequate to address the question of undernutrition.
"Access to ... sufficient food ... "fails to address the context in which hunger occurs, and where
undernutrition affects millions of South Africans. It should not be possible for a nation to be
exporting huge quantities of agricultural produce when it's own people do not have access to food
producing resources and must rely on handouts.
(b) ensure the provision of sufficient clean water to all people;
Wee would support the inclusion of the reference to water in the Constitution, again recognising that
the provision (and not "access to ... " is the responsibility of the State.
(c)

ensure that all people have social security consistent with their dignity and the
development of their skills and potential.

The Constitution should recognise that the State should be committed to form of social security that
is different to past welfarist approaches. Such social security should be developmental in approach.
This phrase is also in consonance with the one of the pillars of the Reconstruction and Development
Programme viz. human resource development.
GENERAL COMMENTS
CONSTITUTION
1.

PERTAINING

TO

OTHER

ASPECTS

OF

THE

Equality

Section 8(3) deals with the subject of discrimination. We wish to express our strongest support for
this section, and, in particular, our opposition to any attempts to remove sexual orientation from
the Draft. Notwithstanding the moral issues involved, effective health care for many conditions
depends on a non-discriminatory and non-judgmental approach, and this adds to the motivation to

keep sexual orientation in this clause. We also believe that it is important to specify physical and
mental disability in the clause, and have included it below.
8(3) Neither the state nor any person may (unfairly) discriminate directly or indirectly against
anyone on one or more grounds, including (but not limited to) race, gender, sex, marital status,
ethnic or social origin, colour, sexual orientation, age, physical and mental disability, religion,
conscience, belief, culture, language and birth.
2.

Freedom and Security of the Person

Section 11 deals with issues of freedom of person. Two issues are highlighted as controversial in
section 11(2). We would support the inclusion of both clauses:
11(2) Everybody has the right to security of the person, bodily and psychological
integrity, including the right (a) to be free from all forms of violence: and
(b) to be secure in, and control their own body
We support the inclusion of the above clauses that would place a responsibility to address domestic
violence, as well as a clause that would provide the right to abortion.
Section 11(3) refers to the prohibition of torture and related issues. We strongly support these
clauses, but suggest the inclusion of the concept of informed consent in section 11(3)(c) as follows:
11(3) No one may be - ....
(c) subjected to medical or scientific experiments without the person's
informed consent.
Informed consent is stronger than simple consent, and implies a greater responsibility on the
experimenter to ensure that participants understand fully the implications of their participation. Such
measures are consistent with medical, research and ethical practice.
3.

Environment

Section 23 deals with the environment. We believe that clause 23(a) should include reference to the
working, living and recreational environment, as follows:
23. Everyone has the right (a) to a living, working and recreational environment that is not harmful to their health
and well-being.
Inclusion of workplace environment makes an important link between occupational health concerns
and environmental health concerns. Rather than place these rights specifically in the health section,
we believe it easier to include them under section 23. The importance of workplace health is critical
and has already been identified as one of the RDP priorities for health.
4.

States of Emergency

Section 36 deals with the imposition of a State of Emergency. In particular, section 36(4)(c) deals
with sections which are exempt from limitation under a State of Emergency. We are concerned that
rights related to children under sections 27(1)(d to f) are exempted, while children's rights under
sections 27(1) (a to c) are not exempted. This would seem to allow, for instance, a situation where
a national state of emergency could lead to the suspension of free health care for children, or the
suspension of nutrition programmes. We believe this is unacceptable. Children are usually the first
casualties of conflict and any limitation of their rights, particularly under conditions of conflict,
should not be allowed.

20 February 1996

WORKERS ORGANISATION FOR SOCIALIST ACTION

WOSA
Gauteng Office
Braamfontein
SUBMISSIONS ON SOCIO-ECONOMIC RIGHTS IN THE CONSTITUTION
The WORKERS' ORGANISATION FOR SOCIALIST ACTION (WOSA) wishes to rnake
the following submissions under rubric of Socio-Econoinic Rights.
The Right to Property (Section 26)
This right should be restricted to personal property, i.e. such property as does not generate
profit based on the exploitation of the labour power of one person by another. This clause
should explicitly exclude individual property (assets) acquired or owned for the purpose of
producing profit.
It has been said that at the beginning of every great fortune lies a great crime. The history of
the colonial conquest of our own country and the subsequent capitalist exploitation of various
kinds of labour is sufficient evidence of the capitalist immorality of "the right to property" read
to mean profit-generating assets. The present conundrums surrounding the redistribution of
land are a further demonstration of the practical evasions and suppressins of the historical
truth that come along with the recognition of this spurious "right".
The Right to Work
WOSA believes that the right to work, with all its derivative implications, should be entrenched in the constitution of South Afiica. In a society and an economy where employment
rather than the right to vote is the key to the enjoyment of the benefits of citizenship, the
denial of he right to work is equivalent to stripping the individual of his or her citizenship.
In the kind of society in which we live, the loss of employment and of all prospects of employment amounts to a violation of one's humanity and gives rise to traumatic and neurotic
disorders among people so affected.
Living unemployment benefits, retraining schemes and other forms of social security, as bridging mechanisms between jobs for those thrown into the army of the unemployed, are
necessary corollaries to the right to work.
Education, Language and Culture
'I'he Clause permitting "every person (including a legal person) the right to establish, where
practicable, an educational institution based on a common culture, language or religion, provided that racial discrimination is prohibited", should be scrapped.

It is in contradiction to other clauses in the constitution which prohibit domination and exclusion based on language. Besides this fact, it pays lip-service to anti-racism since overlap
between language and classified racial groups is very large because of the racist history of our
country.
There can be no doubt, is already being shown in practice in GAUTENG Province and
elsewhere, that the most reactionary elements in South African society will use this loophole
to put in place racist educational practices.
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Introduction
The Nature of this Report
This report has been written from a Christian viewpoint, taking into account the way that
laws similar to those in the Bill of Rights have been interpreted in other countries.
Political leaders may be surprised to see how the original intent of rights written into law
has been ignored in some cases and the meaning distorted in favour of certain special
interest groups. Misinterpretation of the meaning of certain rights by overseas courts
has resulted in the removal of important rights and freedoms in these countries. This is
especially true in the United States. We believe that careful consideration of the Bible
in assessing the validity of constitutional rights will greatly benefit our nation. This report
is not a comprehensive examination of the Bill of Rights, but seeks primarily to highlight
the moral issues in the Bill of Rights. Omission of comment on a specific issue in the Bill
of Rights does not necessarily indicate approval of the present wording of a specific
clause.
An earlier version of this report entitled 'Comments on the Interim Bill of Rights from a
Christian Perspective' was submitted in March 1995. It has been revised to address the
wording of the 'Working Draft of the New Constitution' published on 18 December 1995.
Information on His People Christian Ministries
His People Christian Ministries is a large and rapidly expanding non-racial Christian
movement working on and around the campuses and surrounding communities in South
Africa, and in some other countries in Africa and Europe. The movement is operating
on seven campuses in South Africa and has currently over one and a half thousand
people enroled at its part-time Bible Schools. The churches which have grown out of
this ministry, initially consisted of university students, but now include people from all
social backgrounds. The ministry seeks to be relevant on social issues, and was host to
the 'God and Government: International Symposium for the Biblical Reconstruction of
South Africa' in 1992 and 1993.
The positions put forward here are based on the teaching of the Bible and can therefore
be seen as representative of the views of the much larger constituency of Christians in
South Africa.
Postal Address: His People Ministries, Head Office, PO Box 275, Rondebosch, 7700.
The Teaching of the Bible on Constitutional Rights
Although the Bible does not specifically refer to constitutional rights, the Mosaic laws
and other teachings in Scripture lay a moral foundation and an understanding of the role
of government, which are important bases for fundamental rights.
The Bible has specific teaching on a range of moral issues which relate to a Bill of
Rights. These are examined briefly, where relevant, in the following sections of this
report.
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It is recognised amongst constitutional lawyers that all constitutions are based on the
mistrust of future political rulers: 'All constitutions are based on mistrust. If we could
trust our rulers, our parties, ourselves, we would not need constitutions.'1. This
observation is in accordance with the Bible's teaching that all people are fallible (Rom
3:23). Thus there is a need for checks and balances to protect people from the abuse of
political power. While the specific checks and balances may differ from constitution to
constitution, the biblically based motivation remains the same. In most democratic
constitutions, this has led for example to the division of power between the legislature,
the executive and the judiciary (These three separate aspects of government are all
mentioned as being subject to God in Isaiah 33:22). A Bill of Rights is intended to
prevent the legislature from passing laws contrary to certain fundamental rights and
freedoms, which we understand to originate in the Bible.
The Bible teaches that political rulers in government are servants of God (Romans
13:4), and that like everyone else, they must be subject to His law (Deuteronomy 17:1820). The idea of a law governing rulers as well as individuals comes from the Bible.
The fact that God intended his moral laws to be obeyed by all nations and that the
destiny of nations is determined by their response to his law is shown by his statement
in Jeremiah 18:7-10 '

'
This last statement is a serious warning to South Africans not to take God's blessing for
granted. Peace and prosperity in our country is dependent on God's merciful blessing
and a morally unacceptable constitution will result in his judgement.
The Relation of Church and State
In 1791, the writers of the American Constitution included in their constitution the
statement 'CONGRESS SHALL MAKE NO LAW RESPECTING THE ESTABLISHMENT OF RELIGION,
2
OR PROHIBITING THE FREE EXERCISE THEREOF... ' . 'Religion', in the language of the time
meant 'denomination' in today's language. Thus the law was intended to prevent the
government from showing favouritism to a particular form of Christianity, such as the
Anglican church in England or the Lutheran church in Germany. The amendment aimed
to prevent the state from interfering in Church affairs.
The above mentioned clause was never in any way intended to limit the advancement of
Christianity in state institutions or by state employees. The same people who wrote this
1

Prof Albie Sachs in Empowerment and Accountability: Towards Administrative Justice in a Future South
Africa, Hugh Corder, 1991, SA Constitution Studies Centre, London-Cape Town, p(i).
2

The Constitution of the United States of America, Amendment I [1791].
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clause also actively supported Christian education and proclaimed public holidays for
the explicit purpose of prayer and fasting. The inaccurate interpretation of this clause by
the American Supreme Court has promoted the idea that the state may promote the
religion of secular humanism3, but not Christianity.
Any clause relating to religion must be worded carefully to avoid such a
misinterpretation. We believe that the state should be based on Christian principles
rather than secular philosophies and ideologies. The Church as an institution is and
should remain structurally separate from the state, but the state (including state
controlled media, education departments and the Constitutional Court) should recognise
and submit to the rule of Almighty God. The Bible is politically relevant, in that it
addresses moral issues, which must be considered in law making.
The idea that it is possible to have a religiously neutral state is erroneous. All law is
based on moral values, which must in turn be derived from a standard. Since different
religions and secular belief systems have conflicting ideas, a religiously neutral state is
impossible. Christianity, with which the overwhelming majority of South Africans align
themselves, is tolerant of other religions and thus there is no need to adopt a policy of
secularism in order to guarantee the rights of people to worship as they choose to do so.
By contrast, explicitly secular (such as China and the USA) or Islamic (such as Saudi
Arabia, Mauritania and Iran) states are intolerant of Christian religious rights and
freedoms.
The intended meaning of the American first amendment (1791): to protect the Church
from interference in its internal affairs, is however relevant to South Africa. In 1862, the
Dutch Reformed Church suspended one of its ministers for teaching things contrary to
the Scriptures. The suspended minister appealed to the civil courts and was reinstated
on the basis of the Church ordinance of 1843. The church's appeal to the privy council
in England was rejected and it thus lost the power to exercise discipline over its own
members. 4 It is submitted that no laws should be made which allow the civil courts to
judge such internal affairs of the church.
The Source of Fundamental Human Rights
To be enforced, every human right must have a corresponding duty. The Bible usually
refers to fundamental rights in terms of their corresponding duties. For example, the
sixth commandment '
(Exodus 20:13) is another way of stating
'Everyone has the right to life'. Such rights, although not always explicitly stated in legal
language in the form of human rights, may be derived from commands given by God in

3
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the Bible. The corresponding duty of the State is to refrain from acting or passing laws
which violate these rights.
Rights which are granted by the state, and which require the state to actively provide
something for the people, are of a different nature and should be distinguished from the
fundamental God-given rights entrenched in the Constitution. Such rights weaken the
Constitution, because the situation may arise when the state is unable to financially
guarantee such rights. In the same way, if the state takes away these rights, then the
impression may be created that the state has the right to also take away fundamental
rights God has given. These 'state granted rights', commonly referred to as 'red rights',
should not be included in the Constitution, which is for the protection of the people.
The Subjective Interpretation of Constitutional Rights
For a government to function effectively and protect citizens of a country, the rights
entrenched in the Constitution, ought to reflect the teaching of the Bible. We believe that
the God of the Bible is inherently good (1 John 1:5) and obedience to his commands will
result in prosperity and blessing on the country (Deuteronomy 30:16). An equally
important point is that those interpreting the Constitution must do so according to the
original intentions of its writers. Certain foreign courts have ignored this principle and
brought in changes which would not have resulted from either democratic decision
making or objective interpretation of existing laws. These changes are strongly opposed
to Christian faith and morality.
In the sections of this report, mention is made of the 'subjective' decision making of
foreign Constitutional Courts and the danger of judges making similar decisions in South
Africa. In these cases, judges discussed cases in great detail and had hearings from
many different parties. The word 'subjective' does not mean that the decisions were
random or taken in haste. It means that the judges were able not only to judge the case,
but also form the criteria on which the judgement was made. These criteria bore no
relation to words in the Constitution as understood by the writers of the Constitution.
The criteria were subjective and thus the judicial decisions made were also subjective
(see for example the Roe v. Wade under the Right to Life, p10).
In speaking of the American Supreme Court constitutional lawyer, William Stanmeyer,
states: 'The reality, even most law professors now grudgingly concede, is that the courts
often have more will than judgement, are dangerous to democratic policy making, and
are quite willing not only to read the Constitution but also, when it suits them, to read
into it their own notions of wise policy'5. Straying from the wording in interpreting the
American Constitution has been well documented by Judge Robert Bork in the book
'The Tempting of America: The Political Seduction of the Law'6.
5
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The American experience demonstrates the need to define in very specific terms the
rights to be protected and to ensure that these rights are in accordance with the
teaching of the Bible. If a 'liberal' interpretation policy was less of a danger today a
shorter and more succinct Bill of Rights would be acceptable. The statements in this
document regarding the dangers of possible misinterpretation of the Bill of Rights should
not in any way be understood to be an assessment of the integrity of the judges chosen
to sit on the South African Constitutional Court. The Bill must be written taking into
account problems that may only arise in the generations to come.
Since the concept of a Bill of Rights is consistent with a Christian view of government
and the nature of human beings, in general we support the approach being taken in the
constitution. We do not however agree with all aspects of the Working Draft of the
Constitution. To aid clarity, the evaluation of certain clauses in the Working Draft of the
Bill of Rights below are divided into three parts: a discussion of the meaning and
possible interpretations of the clause; an assessment of the clause from a Christian
perspective; and a rating of the significance of the moral issues relating to the clause.
Certain clauses of the Bill of Rights are examined below in the order they appear in the
Working Draft.

Preamble
The Constitutional Assembly has not yet published the working draft of the Preamble
and it does not strictly form part of the Bill of Rights. Nevertheless, we include comment
here, because the preamble sets the Bill of Rights in context and we deem it extremely
important that the new Preamble should acknowledge the supremacy of God. The
preamble of the 1993 South African Interim Constitution began 'In humble submission to
Almighty God, We the people of South Africa declare that:-...'.
We favour the retention of this statement and the inclusion of other similar statements
which acknowledge God in the constitution. The preamble of the Irish constitution
begins: IN THE NAME OF THE MOST HOLY TRINITY, FROM W HOM IS ALL AUTHORITY AND TO
W HOM, AS OUR FINAL END, ALL ACTIONS OF MEN AND STATES MUST BE REFERRED, WE THE
PEOPLE OF IRELAND, HUMBLY ACKNOWLEDGING ALL OUR OBLIGATIONS TO OUR DIVINE LORD,
JESUS CHRIST...DO HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITUTION.
The specific reference to the Trinity and to Jesus Christ in the Irish Constitution is better
than the South African Interim Constitution, because it sets the constitution specifically
within the framework of Christian principles as revealed in the Christian Bible. This
would not inhibit individual religious freedom, but would affirm the obligation on the state
to uphold Christian moral principles rather than secular value systems. The above
references to God in the preamble will help to protect the people of South Africa from a
Constitutional Court, which may wish to interpret the constitution within the legal context
of a secular state.

Clause 8(3): Equality
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Clause 8(3) (3) Neither the state nor any person may [unfairly] discriminate directly or
indirectly against anyone on one or more grounds, including [but not limited to] race,
gender, sex, marital status, ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture, language and birth.
The idea that everyone is equal before God (Acts 10:34-35; Rom 2:11) and therefore
also before the law is Judeo-Christian in origin. The Bible also speaks against
discrimination (or favouritism) both in the Church (James 2:1-10) and in the courts ('
' Leviticus 19:15). God also warned Israel against oppressing
those of other races who lived among them (Exodus 23:9).
While the general purpose of this sub-clause supported, we have strong objections to
the inclusion of the words 'sexual orientation', which is aimed at giving a lifestyle of
homosexuality/lesbianism constitutional recognition. Possible implications must be
deduced from foreign case law. An examination of homosexual rights laws overseas
(Canada, America, the Netherlands and Australia), which are usually phrased similarly
to the above has shown that such special 'sexual orientation' rights do not simply protect
the rights of homosexuals, but are also used to actively promote homosexuality and to
discriminate against citizens who do not agree with such behaviour.
For example, in New York State, all schools including Christian institutions are required
to have 'anti-discriminatory' instruction materials to convince students to accept or be
non-judgemental towards homosexuality, even if parents disapprove of the content. A
'Human Rights Commission' has the power to fine or jail citizens who display 'any form
of public prejudice against gays'. A homosexual school is funded at taxpayers' expense,
while the Bible is banned at all state schools7.
In Minneapolis, the welfare organisation 'Big Brothers' arranges for boys from singleparent families to be taken on outings with men who volunteer to do so. It had a policy
of informing the boy's mother of all personal information relating to the volunteer taking
the child on an outing. A homosexual volunteer sued the organisation, demanding that
his sexual orientation should be kept confidential and that he deserved thousands of
dollars damages; and that the organisation should have 'affirmative action' to recruit
homosexual volunteers. He argued that information on 'sexual orientation' could lead to
discrimination by the boy's mother. The human rights hearing officer found the welfare
organisation guilty of discrimination. On appeal to a district court, the decision was
reversed, but thousands of dollars had been wasted on legal fees and rather than risk
another court case, the organisation agreed to keep 'sexual orientation' confidential8.
Such legal harassment is a common strategy of homosexual activists.

7
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In South Australia an 'Equal Opportunity Tribunal' has the power to award unlimited
amounts of money as damages in compensation to homosexuals who claim to have
'hurt feelings'. They list offences such as a hotel manager refusing to give two men a
single room with a double bed and an employer refusing to consider a transvestite for a
job intended for a woman9.
Other similar cases could be cited, but it is clear that the aims of homosexual activists
extend much further than simply protecting their personal rights. Such laws infringe on
a person's right to act in accordance with his or her conscience.
The Organisation for Lesbian and Gay Action (OLGA), which lobbied for the inclusion of
the words 'sexual orientation' in the Constitution, hopes that this clause will lead,
amongst other things, to the following:
To legalise consenting sodomy;
To legalise homosexual marriages which will have the same insurance, pension,
taxation, medical aid, housing and other social and economic benefits as other
married couples;
To allow homosexuals to adopt children;
To include pro-homosexual sex education in the school curriculum even if
parents object;
To make teaching that homosexuality is wrong illegal;
To allow homosexual school teachers to be open about their lifestyle;
To make speaking against homosexuality in the media illegal;
To make it illegal to excommunicate an unrepentant homosexual from a church
or to exclude homosexuals from the ministry;
To make it illegal to teach that homosexuality is sinful;
To have special re-education of health workers, police and judges to encourage
them to enforce pro-homosexual laws, and to have 'affirmative action' for
homosexuals within the police and judiciary10.
Some may say that anything like this is unlikely to happen in South Africa, but in 1993
the University of Cape Town Students' Representative Council banned a pamphlet
published by our organisation on homosexuality, which consisted almost exclusively of
Bible verses. This event served as an important warning of the consequences of
'homosexual rights' for religious freedom in South Africa.
The clause also serves as an educative basis for the morals of the country, in that
disapproval of homosexuality will be equated with racism and other genuinely unfair
practices of discrimination mentioned in clause 8(3). It is a common strategy of
homosexual organisations to try to include their agenda in legislation aimed at
combatting racial and gender discrimination. Both race and gender are characteristics
9
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we are born with, while sexual behaviour is a choice we make. No special 'right' should
be created to constitutionally protect such sinful behaviour.
The Teaching of the Bible on Homosexuality
The Bible teaches that homosexuality and lesbianism are sins which people
voluntarily choose to commit and not 'sexual orientations' that they are born with:

It also teaches that homosexuality does not have to be permanent,
but like other sins, can be forgiven and overcome by repentance and faith in
Jesus.

God loves homosexuals, but cannot accept their sinful
behaviour.

Assessment:
The words 'sexual orientation' should be removed from this clause.
Significance
Very high
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Clause 9: Human Dignity
Everyone has inherent dignity and the right to have their dignity respected and protected.

The specific application of this clause is not clear. It seems to have been motivated
mainly by abhorrence of the apartheid legacy. The dignity of human beings is derived
from the fact that they are all made in the image of God (See Genesis 1:27). The idea
that individual rights should never be seen as separate from their corollary obligations
(to allow others to exercise their rights) flows from this premise.
Assessment
The concept of the right to human dignity was used by the Canadian Supreme court to
justify limitations on hard-core pornography in that country (see Freedom of Expression',
p22). When combined with the right to equality, these clauses make a strong argument
for limitation of pornography.
Significance
Medium

Clause 10: Life
Option 1
Everyone has the right to life [and the death penalty is hereby abolished.]
Option 2
Everyone has the right to life, and the right not to be deprived of life except by execution
of a court sentence following conviction for a crime for which the death penalty is
prescribed by an Act of Parliament.
'Option 2', which upholds the death penalty is a significant improvement on the unclear
wording of the Interim Bill of Rights.
'Option 1' has the detrimental effect of protecting criminals from just sentencing and fails
to protect innocent human life.
Both options are, however, vague in that they fail to address other crucial issues relating
to the right to life such as abortion, euthanasia and infanticide. These are left instead
for the constitutional court to decide. This problem could be remedied by the addition of
sub-clauses on these issues. As it stands, the clause is open to subjective secular
humanist interpretation based on foreign case law (see Interpretation, clause 39(1),
p35), which may fail to recognise the personhood of weak and defenceless individuals
such as the unborn child.
The need to use explicit, detailed wording in defining the right to life has become more
important as a result of the conflict between the Biblical and secular humanist social
values. The Christian viewpoint is that people are made in the image of God and
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therefore their lives have value irrespective of whether they are in or out of the womb,
healthy or unhealthy, useful or redundant to society, elderly or young; and that this right
can not be used to protect criminals who are guilty from being executed after process of
law (see Biblical quotations below).
Today, with the increase of secular humanist thinking, the Christian consensus, which
protects the vulnerable members of society does not exist in the legal profession. In
South African legal terms, an unborn child has certain legal rights, such as the right to
inherit property. Custody of an unborn child may also be determined before birth11. The
common law of both British and Roman-Dutch origin once protected the right to life of
unborn children with severe punishment of abortionists. The South African Abortion and
Sterilization Act of 1975, now permits abortion for a variety of reasons.
An important question, which would have to be decided by the Constitutional Court
regarding the abortion issue, is whether the term 'Everyone' includes unborn children
and whether, in terms of Clause 37 (Enforcement of Rights) unborn children are
included in the definition of 'persons'. It was argued in the Roe v Wade court case that
'... THE WORD "PERSON" AS USED IN THE FOURTEENTH AMENDMENT, DOES NOT INCLUDE THE
12
UNBORN. '
We deem it important to have more explicit wording in the Bill so that
interpretation according to secular humanist situational ethics can be prevented. We do
not want court judgements such as Roe v. Wade to occur in South Africa.
Other clauses in the Bill of Rights, such as Clause 11(2), dealing with 'Freedom and
Security of the Person', may be of influence. Clause 8(3) which deals with equality
may be interpreted to be relevant by a pro-abortion Constitutional Court. Clause 13,
which deals with privacy may be similarly used. Arguments, which could be derived
from clauses 8(3) and 13 were used by the US Supreme Court in deciding to legalise
abortion in that country. Such arguments could not objectively be derived from the
American Constitution, but indicate the dangers of subjective secular humanist
constitutional interpretation. Problems concerning these other clauses are discussed in
the relevant sections of this report.
If the vague, non-specific wording of either of the above two options is retained, the
judges will be in a position to 'play God' on these crucial issues. If the Constitutional
Court chose to legalise abortion, it would not be possible for parliament to change the
decision of the judges without altering the Constitution, which could be extremely
difficult.
It has been pointed out by the US Surgeon General C. Everett Koop that the reasons
given by Justice Blackmun of the American Supreme court to legalise abortion (i.e.
following the religions of ancient pre-Christian cultures) could equally be used in future
11
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to legalise infanticide, which could then lead to the legalisation of euthanasia13. Proinfanticide groups have already attempted to pressurise the courts to legalise infanticide
of handicapped children14.
'Euthanasia' or assisted suicide has now become legally condoned in the Netherlands
and pro-euthanasia activists are campaigning for this to be legalised in many other
countries, including South Africa. The issue will thus have to be decided by the
Constitutional Court in the future and cannot simply be ignored. Interpreted within the
Christian consensus, individuals do not have the right to kill themselves or renounce
their own right to life. Every human life has value to God even if a person does not
recognise the value of their own life or the life of another person, because people are
made in the image of God (Genesis 1:27).
The Teaching of the Bible on the Right to Life of the Unborn Child:
The Bible teaches clearly and in many places that the unborn child is a human
being in the same sense that a healthy adult is a human being. Clearly, God
takes an interest in these children ('

See also Jeremiah 1:5; Psalm 51:5; Luke 1:41-44. ) All human life is
sacred, because people are made in the image of God
(Genesis 9:6). This command is repeated in Exodus 20:13
.
The Teaching of the Bible on the Death Penalty:
We must also remember that in God's eyes failure to execute murderers is an
extremely serious matter.

(Numbers 35:32-34). In the book of Genesis, we see that the verse, indicating
the right to life, is the same verse requiring capital punishment of murderers. The
'right to life' cannot be enforced properly, and given to innocent members of
society, without a mechanism to prevent others from violating it.
(Genesis 9:6).

13
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The Teaching of the Bible on Euthanasia
Secular humanists try to blur human life issues by substituting different words for
the type of murder they wish to legitimise. It should be borne in mind that
'abortion' 'infanticide' and 'euthanasia' are all euphemisms for the killing of
innocent people that is, murder. The Bible teaches that assisting suicide is the
same crime as murder (2 Samuel 1:6-16).
The Teaching of the Bible on Infanticide
The Old Testament contains numerous condemnations of the practice of
infanticide, which at the time was commonly practised among pagan nations
(Deuteronomy 12:31; 18:9-10, Leviticus 18:21; 20:2-5; 2 Kings 16:3; 2 Chronicles
28:3 etc).
Assessment
The clause should be rephrased to reflect explicit wording of the Christian position.
Option two could be modified with the insertion of the words 'from conception to natural
death' after 'right to life'. It would then read as follows: 'Everyone has the right to life,
and the right not to be deprived of life from conception to natural death, except by
execution of a court sentence following conviction for a crime for which the death penalty
is prescribed by an Act of Parliament.'
It is suggested that the clause could also be made more explicit through the use of sub
clauses phrased along the lines of the proposed American constitutional 'Human Life
Amendment':
'SECTION 1: WITH RESPECT TO THE RIGHT TO LIFE, THE WORD "PERSON" AS USED IN THIS
ARTICLE... APPLIES TO ALL HUMAN BEINGS IRRESPECTIVE OF AGE, HEALTH, FUNCTION, OR
CONDITION OF DEPENDENCY, INCLUDING THEIR UNBORN OFFSPRING AT EVERY STAGE OF THEIR
BIOLOGIC DEVELOPMENT.
SECTION 2: NO UNBORN PERSON SHALL BE DEPRIVED OF LIFE BY ANY PERSON; PROVIDED,
HOWEVER, THAT NOTHING IN THIS ARTICLE SHALL PROHIBIT A LAW PERMITTING ONLY THOSE
MEDICAL PROCEDURES REQUIRED TO PREVENT THE DEATH OF THE MOTHER.
SECTION 3: THE CONGRESS AND THE SEVERAL STATES SHALL HAVE POWER TO ENFORCE THIS
15
ARTICLE BY APPROPRIATE LEGISLATION. '
Two points in regard to the above wording are important: Firstly the words 'TO PREVENT
THE DEATH OF THE MOTHER' should be used rather than 'to protect the mothers life', since
some overseas' courts have interpreted the word 'life' to apply to the mother's
psychological health, physical health, emotional strain, social and employment status
etc.16 That the life of an unborn child can hang in the balance, dependent on a courts
perception of the mother's reduced 'quality of life' is unacceptable. Careful thought and
clear definition needs to be given to the word 'life'.
15
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Secondly, wide ranging qualifications in the definition of 'person' are needed to prevent
an elderly, senile, ill or handicapped person as being considered less than a person, an
idea promoted by those in favour of euthanasia. Great detail is used in defining rights of
other clauses within the constitution and we regard the present treatment of the right to
life as inadequate to protect the rights of innocent people.
It is our submission that neither the Constitutional Assembly, the Constitutional Court
nor Parliament has any right to make the final decision on the above mentioned issues.
They simply have the duty to enforce the right to life as given by God in the Bible.
These issues are too important to be exclusively handled by a small group of
constitutional judges. If the Constitutional Assembly is unable to agree upon wording
which reflects the teaching of the Bible, held in high regard by millions of South Africans
then a referendum should be held to decide these issues. Our own monitoring of
opinion polls shows that the overwhelming majority of South Africans agree with the
Christian viewpoint of respect for innocent human life17.
Significance
Very Very High

Clause 11(2): Freedom and Security of the Person
(2) Everyone has the right to security of the person, [bodily and psychological
integrity] including the right (a) to be free from all forms of violence; and
[(b) to be secure in, and control their own body.]
The above clause does not appear to contain any serious moral problems, when looked
at on face value. However, when interpreted in the context of secular humanist legal
thinking, some very serious problems are apparent.
Sub-clause (2) includes the words [bodily and psychological integrity] and [to be secure
in, and control their own body.]. Interpreted from a Christian viewpoint, there is no
problem relating a person's ability to 'control their own body'. In the context of Christian
legal interpretation, such a right would be limited at the point where one person's right to
'control their own body' harmed another person or themselves. This right would be
limited in the sense that it could not justify the killing of an unborn child within the
mother's womb on the basis that the child's right to life was paramount over the mother's
right to 'bodily and psychological integrity' and to 'control their own body'. Similarly,
suicide, self mutilation, sado-masochism, drug abuse, all of which constitute harm to a
person's own body would not be included in this right. In addition, when interpreted
within the Christian consensus, this right would not allow a person to offer their body for
sale as a commodity. The potential for this clause to affect legislation on prostitution
17
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has been raised18 and the term 'control their own body' has been used by the proprostitution lobby in an attempt to give it a women's rights slant.
The criteria of 'psychological integrity' can be interpreted in an extremely broad manner.
In England, this was introduced as a criterion for evaluating women seeking abortion by
politicians who understood it to apply to those who would otherwise go insane. Courts
have applied it instead to the normal emotional stress involved in child rearing, thus
allowing no restriction on abortions. See the evaluation of clause 10 'The Right to Life',
p10 for what God says on the abortion issue.
With the present opposition to Christian norms and values among many prominent
members of the legal profession, Constitutional Court judges cannot be relied upon to
interpret the above clause in the way in which the majority of South African's would like
them to. Even if the wording sounds harmless, the wording of the clause is wide open to
abuse on the crucial moral issues of abortion, prostitution, drug abuse and euthanasia.
The pro-abortion lobby has, since the 1960's used the term 'right to control their own
body' in an attempt to use innocuous words to describe the violent murder of unborn
children. In the light of the similarity of clause 11(2)(b) to the common abortionist slogan
'Every woman has the right to control her own body', it is evident that the wording was
specifically inserted with the goal of undermining the right to life of the unborn child.
Any legitimate concern relating to a person's right to 'control their own body' such as
certain forms of physical violence would already be sufficiency addressed by clause
11(2)(a). It is thus suggested that this clause should be deleted since it gives no benefit
and creates many serious problems. A qualifying clause would be unlikely to mitigate
the above problems.
The Teaching of the Bible on Prostitution

The above scripture makes several important points. Firstly, the work of a
prostitute is degrading and thus harms the women involved. It is also degrading
to women in general. Secondly, where prostitution is readily available in a
country, the result will be that the
. This is contrary to
the erroneous humanistic idea that the same people will use prostitutes whether
it is legal or illegal. The erosion of moral values in a country will make it
. Where one type of crime is prevalent, other types of crime will
also become prevalent. The practice of prostitution is often accompanied by
other crimes such as assaults, rape and murder in addition to the direct
consequences of venereal disease, destruction of families and degradation of
human sexuality. Thirdly, the words
brings up a point
18
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often ignored by the secular human rights lobby. Women involved in prostitution
were often initially coerced into it by other people such as pimps, gangsters and
sometimes their own fathers. In most cases, the loss of dignity and worth, which
later consummated in prostitution was the result of sexual abuse. Prostitution
thus cannot be evaluated simply in terms of individual choice. Many other
scriptures condemn prostitution in the context of both the individual buying sex
and the individual selling it. (For example Leviticus 21:9; Prov 6:26; Prov 23:27; 1
Cor 6:15-18.)
The Teaching of the Bible on Drug Abuse
The bible does not specifically mention the range of harmful chemicals which are
currently available to the drug abuser, but it does lay down moral absolutes,
which can be used to decide such issues. Firstly, there is the condemnation of
drunkenness, because of the loss of self control and resultant sin
. Secondly, there is the
problem that narcotics result in slavery to the habit, which is a limitation on an
individual's freedom to choose to do good (see 1 Cor 7:23). Thirdly, the drug
may harm the abusers' own body (see 1 Cor 6:18-20).
The Teaching of the Bible on Abortion and Euthanasia
See discussion under the 'Right to life' under clause 10, p10
Assessment
We support the deletion of the above bracketed terms from clause 11(2) on grounds
that they could be interpreted in such a way as to invalidate legislation aimed at
restricting the social evils of abortion, prostitution, drug abuse and euthanasia.
Significance
Very high
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Clause 11(3): Freedom and Security of the Person
(3) No one may be (a) tortured in any way;
(b) treated or punished in a cruel, inhuman or degrading way; or
(c) subjected to medical or scientific experiments without that person's
consent.
Death Penalty
At face value this sub-clause sounds commendable from a Christian point of view, but it
must be remembered that recently, the High Court of Zimbabwe set aside the death
sentences on the grounds that long periods on death row offend a similar clause in their
constitution. Unless there is specific wording to the contrary, such as in option two of
clause 10, capital punishment could be abolished on grounds of this clause if the
Constitutional Court so decides19.
Corporal Punishment
See comments under clause 27 (Children's Rights), p31.
Assessment
There is nothing inherently wrong with clause 3(b), except that a humanist Constitutional
Court could alter its meaning to outlaw the death penalty. The Constitution therefore
needs to explicitly uphold the death penalty elsewhere. (See also clause 10: 'Right to
Life', p10). Similarly, this and other statements in the Bill of Rights could be used
against corporal punishment, and specific attention is needed to address this issue (See
clause 27 'Children's Rights',31).
Significance
High

Clause 13: Privacy
Everyone has the right to privacy, including the right not to have (a) their person or home searched;
(b) their property searched;
(c) their possessions seized; and
(d) the privacy of their communications violated.
Although the term 'Right to Privacy' is not actually used in the United States
Constitution, it was used as an argument in favour of legalising abortion in that country.
The liberal interpretation of the right to privacy was contrived by the Court in Griswold v.
Connecticut(1965) and then extended to include abortion in Roe v. Wade20. It was
19
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argued that 'THE CONSTITUTION DOES NOT EXPLICITLY MENTION ANY RIGHT TO PRIVACY... THE
RIGHT TO PRIVACY, WHETHER IT BE FOUNDED ON THE FOURTEENTH AMENDMENT'S CONCEPT
OF PERSONAL LIBERTY AND RESTRICTIONS ON STATE ACTION, AS WE FEEL IT IS, OR AS THE
DISTRICT COURT DETERMINED, IN THE NINTH AMENDMENT'S RESERVATION OF RIGHTS TO THE
PEOPLE, IS BROAD ENOUGH TO ENCOMPASS A WOMAN'S DECISION WHETHER OR NOT TO
TERMINATE HER PREGNANCY... ON THE BASIS OF ELEMENTS SUCH AS THESE, APPELLANT AND
SOME AMICI ARGUE THAT THE WOMAN'S RIGHT IS ABSOLUTE AND THAT SHE IS ENTITLED TO
TERMINATE HER PREGNANCY AT WHATEVER TIME, IN WHATEVER WAY, AND FOR WHATEVER
21
REASON SHE ALONE CHOOSES... ' . The argument is that the decision to kill an unborn
child is a private one that must be made by the child's mother, without the need to gain
the consent of representatives of the state, the child's father, or a medical practitioner/
psychologist etc. The above clause does not say anything that could be objectively
interpreted to relate to abortion. It could nevertheless be used this way by a
Constitutional Court as was the case in the United States.
Assessment
The wording must either be altered to explicitly preclude abortion, or else, abortion must
be explicitly forbidden elsewhere in the Bill of Rights by specifically defining the word
'Everyone' to include the unborn in the 'Right to Life' (Clause 10, page 10).
Significance
High, but change not necessarily needed in this clause.

Clause 14(2): Religion, Belief and Opinion
(2) Religious observances may be conducted at state or state-aided institutions
provided that (a) those observances follow rules made by an appropriate authority;
(b) they are conducted on an equitable basis; and
(c) attendance at them is free and voluntary.
On the surface, this clause sounds fair and beneficial to Christianity and religious
freedom, but the way it is stated leaves it open to harmful abuse by an anti-Christian
court.
The Context of Banning of Christianity in American State Schools
It is necessary to examine the issue of religion and education in the context of the
serious discrimination against Christianity in American State schools, which resulted
from the misinterpretation of the American constitution by the Supreme Court in that
country. The above clause seems to have been introduced mainly to prevent South
Africa from adopting this strongly anti-Christian stance. While the intent is appreciated,
the clause does not serve this purpose adequately.

21
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The American Bill of Rights was drawn up with the explicit intention of entrenching
Christian principles and values in American Society. Sadly, the Supreme Court has
taken great liberties in interpreting this Bill of Rights, even to the extent of making laws
in direct opposition to the original intentions of the Constitution22.
Prayer in American Schools Abolished
The American Supreme Court has now interpreted the first amendment it to mean that
Christianity may not be promoted in government funded schools. Schools have even
been told, for example, not to display the Ten Commandments on the classroom wall
and Christian groups are not allowed to meet at schools during lunchtime. Atheism,
Greek Philosophy, and some brands of New Age23 teaching are not regarded as
'religion' and are thus allowed to be promoted. The results of this banning of the Bible
was predictable: a drastic increase in violent crime and drug abuse in schools24. In
effect the clause intended to prevent the creation of a state denomination has
entrenched secular humanism in its various forms as the state religion of the USA.
Study of the actions and statements of the writers of the United States Constitution
shows them to favour Christian Education strongly25.
Violation of Religious Freedom in the United States
Recent examples of Christians being discriminated against in the United States include
the following: 'TWO HIGH SCHOOL STUDENTS GAVE A FRIEND A FLIER ADVERTISING AN OFF
CAMPUS MEETING OF THE FELLOWSHIP OF CHRISTIAN ATHLETES. THE TWO WERE ACCUSED
OF POSSESSING CHRISTIAN MATERIAL. ONE STUDENT WAS SUSPENDED, THE OTHER WAS
THREATENED WITH EXPULSION... A TEACHER IN COLORADO WAS REPRIMANDED FOR HAVING
TWO CHRISTIAN BOOKS IN HIS CLASSROOM LIBRARY OF NEARLY 250 VOLUMES. A FEDERAL
CIRCUIT COURT RULED AGAINST THE TEACHER AND THE SUPREME COURT REFUSED TO HEAR
26
THE CASE. '
Christianity has been banned in American State schools since 1963,
although a recent court case 'Mergens v. Westside Board of Education'(1990) has
allowed Christian Clubs after hours use of school facilities. 27 The Bill of Rights must be
carefully worded to uphold religious freedom in South Africa.
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State Interference in Religious Activities
The way that Clause 14(2) has been stated leaves it open to misuse. Legally, the term
'appropriate authority' is void, because it is not properly defined. It is submitted that the
only appropriate authority to make rules regarding worship in school are the parents and
teachers of the children at the school. The Bible teaches that God places the
responsibility for the upbringing of children on the child's parents rather than on the
state (see Deuteronomy 4:9 & 6:7; Ephesians 6:4; Proverbs 22:6). Where teachers are
delegated this authority by parents, they are accountable to the children's parents rather
than to the state.
Parents have the right to remove their children from a particular school or to request
their child's non-participation in specific activities they disapprove of.
If the
Constitutional Court were to rule that 'an appropriate authority' is the state education
department, then American-type infringements of religious freedoms could result.
The words 'state-aided' could be interpreted to include almost all private schools in the
country, since most receive state subsidies and these would then be required to submit
to this 'appropriate authority'.
Inter-Faith Religious Activities
The phrase 'provided that such observances are conducted on an equitable basis' could
be interpreted to mean that state schools which have minorities of members of nonChristian religions (eg Islam, Hinduism) will be compelled to have inter-faith services
and that all school functions will have to be either 'inter-faith', secular or alternate
devotions between different religions. Effectively, this could mean that school
assemblies will have to include readings from the Quran as well as the Bible, and
prayers to Allah, Krishna, the ancestors as well as to Jesus Christ. While we endorse
freedom of religion, we strongly oppose the mixing of religious beliefs. It would not be
acceptable if our children were being taught the values and doctrines and encouraged
to participate in the activities of other religions (The Bible teaches strongly against the
mixing of other religious beliefs with Christianity - 2 Kings 17:34-41).
Secularisation of Compulsory Functions
Although the phrase 'and attendance at them is free and voluntary' sounds reasonable,
it could have negative implications nevertheless. If 'religious observances' were
interpreted to include all school functions with prayer or Bible reading, then those
functions for which attendance is compulsory such as assemblies, prize giving etc.
would be governed by this clause.
The Constitutional Court could then interpret 'free and voluntary' in one of two ways:
Either, compulsory functions would have to be secular, or alternatively, schools would
have to make special provision for children whose parents objected to religious activity.
This second interpretation would be more acceptable, since it is unlikely that many
parents would wish their children to be deprived of Christian moral influence.
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If 'religious observances' ever were interpreted to include prayers, Bible reading or
Christian based moral education taking place in normal classes, then more extreme
limitations such as those which are presently in effect in America may be imposed.
Such an interpretation by the Constitutional Court could possibly arise in several
generations' time. In America, the Supreme court used a constitutional clause that was
intended to protect the Church from state interference, and interpreted it many
generations later to mean that Christian activities were not allowed in state schools.
The End of Christian State Education
It seems that this clause will also effectively end the Christian centred 'Bible education'
in schools and that it will be replaced by 'Religious studies'. Limitations may be placed
on Christian teachers who share their faith in normal lessons.
Other State Institutions
Similar limitations on Christian activities and forced mixing of religion in other 'state and
state-aided institutions', such as universities, hospitals, the prison service and military
may also result.
Assessment
In order to address the concerns expressed above, the following modification of the
wording of the clause is suggested:
Firstly, the words 'State-aided' should be deleted to prevent private Christian schools,
which receive state subsidies from having their worship or teaching controlled by a state
body.
Secondly, the problematic subclauses:
'(a) those observances follow rules made by an appropriate authority;
(b) they are conducted on an equitable basis; and
(c) attendance at them is free and voluntary.'
should be deleted to prevent either secularisation or mixing of religion from being
enforced by the Constitutional Court.
To replace this part of the wording, and to prevent the Clause from then forcing schools
to allow unacceptable forms of religious observance, such as Satanism, the following
could be added: 'under rules established by a local body in consultation with the
community.' Placing authority in the hands of a local body rather than national
government would give parents more influence over the rules affecting their children
and would allow for more variation in rules between different schools than would rules
made by a central education authority. There may be value in dealing with state funded
schools and other state institutions separately.
The Clause should thus simply read:
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(2) Without derogating from the generality of subsection (1), religious observances may
be conducted at State institutions under rules established by a local body in consultation
with the community.
The retention of option 3 of clause 28 (Education) would to a limited extent mitigate
some of the above problems by guaranteeing the right of specifically Christian schools
to receive state financial assistance. The above changes would nevertheless be
important to ensure that this funding does not grant the state the right to regulate the
worship or teaching of these Christian schools.
Significance
High

Clause 15: Freedom of Expression
(1) Everyone has the right to freedom of expression, including (a) freedom of the press and other media; and
(b) freedom to receive and impart information and ideas.
(2) The protection in subsection (1) does not extend to (a) propaganda for war;
(b) the incitement of imminent violence; or
[(c) advocacy of hatred based on race, ethnicity, gender or religion that
constitutes incitement to discrimination.]
(3) Option 1
The state must regulate any media that it finances or controls to ensure that it is impartial
and presents a diversity of opinion.
Option 2
The state must regulate any newspapers and electronic media that it finances
or controls to ensure that they are impartial and represent broadly the views of
society.
Freedom Political and Religious Speech
The right to freedom of political speech is one of the requirements of a democracy. As
Christians we recognise the need for 'transparent' government and an informed
electorate who are able to 'freely make political choices' Clause 18(1). The rights to
state information outlined out in Clauses 31 and 32 serve both to limit abuse of power by
civil authorities and to assist citizens and authorities to make informed political
decisions. For these reasons, we strongly support Clause 15(1)(a)+(b) and favour
'Option 1' of clause 15(3) in placing the emphasis of the right in the correct context.
The motivation behind the framing of the American First Amendment and other similar
clauses in international documents was freedom of specifically political and religious
expression. In South Africa we are emerging from a dispensation of restricted
dissemination of information similar to that which the framers of the American Bill of

Comments on the 1995 Working Draft of the Bill of Rights from a Christian Perspective

23

Rights sought to guard against. Protecting political and religious speech has always
been the starting point in interpreting rights to freedom of speech in every national
constitution.
Internationally, freedom of expression clauses are not often problematic in the area of
political speech.
The early American and Canadian jurisprudence developed
specifically in regard to political speech and are effective in this regard. The problems
arise when the same tests are applied to certain other forms of information and nonpolitical expression.
Pornography
The treatment of pornography by many overseas' courts as 'speech' or 'art' (the selling
of which is now regarded as a constitutional right) is of great concern to the Christians
and the general South African populace. Assuming that the South African Constitutional
Court would follow such precedent set in some overseas countries, it seems that the
governmental task group on pornography ignored the opinions of South Africans
opposed to pornography in planning the Publications Control Bill28.
The reasoning behind the establishment of a right to freedom of speech, that is to
secure the social good of an informed electorate and to ensure freedom of religious
belief, can hardly be applied to pornography. This is essentially where the courts in
other countries have erred. The kind of speech and expression protected has been
widely defined, but the same justification, which should apply to the limited category of
political speech is applied across the board.
In America the precedent case allowing the dissemination of hard-core pornography is
American Booksellers Association v Hudnut 771 F. 2d 323 (7th Cir 1985). The case
overturned an Indianapolis ordinance which defined pornography as a practice that
discriminates against women and was aimed exclusively at hard-core pornography
involving mutilation, rape and women enjoying pain or humiliation. The judge,
Easterbrook J recognised that 'Pornography is a systematic practice of exploitation and
subordination based on sex which differentially harms women'. But, he says, we cannot
say that these harms depicted are actually occurring. Thus the harm which is seen, not
to mention the harms which it may motivate, are not as great as the harm that will be
caused by allowing a statute to limit freedom of 'speech' even in this very circumscribed
manner. His justification for this is that 'Governments who want stasis start by restricting
speech' and 'Change in any complex system ultimately depends on the ability of
outsiders to challenge accepted views and reigning institutions. ' The judge thus uses
the justification for open political debate as a means to legalise what he himself admits
to being a systematic practice of exploitation of women. There is an obvious error in the
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logic of this argument. What social good, worthy of constitutional protection, is being
promoted by supporting a practice which clearly discriminates against women?
Canadian courts have succeeded in outlawing the most extreme forms of hard-core
pornography, but only because in these cases the court could detect a 'reasoned
apprehension of harm'(R v Butler [1992] 1 DLR 452). Their decision was based on
proportionality reasoning that the harm apprehended by the court is greater than the
harm of silencing the expression. These cases must however conform with the
definition of obscenity in the Criminal Code which leaves much of the pornography
trade, including material which is generally regarded as hard core, outside it's ambit,
despite the court's open acknowledgment that pornography harms women. Sadly, the
freedom of expression has been promoted for its own sake rather than within the limits
of other social values and fundamental rights.
The Canadian case of R v Keegstra [1990] 3 SCR 697 included the anti-Semitic views
of a history teacher under the definition of speech. The classroom situation is different
to the political arena, since a class of school children (a captive audience of
impressionable young minds) is not the same as civil society in the process of making
political decisions. Our suggestion is that one should not set one standard for speech
across the board.
In short the above rulings and the reasoning behind them leave much to be desired. It
is clear to us that material which exploits members of a society violates the principle of
equality behind our Constitution. It also goes directly against the right to human dignity
in Clause 9.
In our earlier submission for the Interim Bill of Rights, we suggested that other forms of
expression for which some form of limitation is also needed are public incitement to
crime or violence, malicious slander, fraud, hate speech, blasphemy and the
desecration of religious symbols. We suggested that as in Article 10 of the European
Convention on Human Rights, our clause 15 should enumerate different types of
expression which may be regulated without adversely affecting free speech in the
political and religious sense. The advantage of this is that it will differentiate between
the different types of expression on the basis of the constitutionally protected social
good which they promote.
It is encouraging to see that moves in this direction have been taken in the new draft in
clause 15(2). The possible introduction of a clause on hate speech is to be welcomed.
However, this is a new area of constitutional jurisprudence, which is highly controversial
internationally. Not only is the concept of 'hate speech' difficult to define but clause
15(2) links this with 'incitement to discriminate'. If the emphasis in interpreting this
clause is put on the latter section, it could serve as an invasive restriction on the passive
expression of controversial opinions: political, religious or otherwise. On the other hand,
the tendency in the USA, where the concept of hate speech originated, has been that
the courts severely limit it's application. O.W. Holmes of the Supreme Court has held
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that hate speech must create a 'clear and present danger'. Such a narrow interpretation
would render the clause almost meaningless. Much of this interpretation would be up to
the Constitutional Court. Thus we suggest that clause 15(2)(c) read: 'advocacy of
hatred based on race, ethnicity, gender or religion' only.
As was suggested previously, we feel that it would be expedient to follow up the list of
specifically unprotected speech with a 'catch all' along the lines of the European
Convention on Human Rights which reads:
(2) THE EXERCISE OF THESE FREEDOMS, SINCE IT CARRIES WITH IT DUTIES AND
RESPONSIBILITIES, MAY BE SUBJECT TO SUCH FORMALITIES, CONDITIONS, RESTRICTIONS OR
PENALTIES AS ARE PRESCRIBED BY LAW AND ARE NECESSARY IN A DEMOCRATIC SOCIETY, IN
THE INTERESTS OF NATIONAL SECURITY, TERRITORIAL INTEGRITY OR PUBLIC SAFETY, FOR THE
PREVENTION OF DISORDER OR CRIME, FOR THE PROTECTION OF HEALTH OR MORALS, FOR THE
PROTECTION OF THE REPUTATION OR RIGHTS OF OTHERS, FOR PREVENTING THE DISCLOSURE
OF INFORMATION RECEIVED IN CONFIDENCE, OR FOR MAINTAINING THE AUTHORITY AND
IMPARTIALITY OF THE JUDICIARY.
It would also be beneficial to include pornography as one of the forms of expression for
which the protection in subsection 15(1) does not extend as listed in 15(2). Freedom for
freedom's sake should not be the guiding force behind the interpretation of our Bill of
Rights.
The Teaching of the Bible on Pornography
Jesus said:

Matthew 5:27-29. The point
Jesus was making is that evil thoughts are sins in the same way that physical
actions are sins. Pornographers profit by encouraging others to sin. Although the
law cannot regulate a person's thoughts, it can help people by removing sources
of temptation.
Pornography attacks people at two levels: Firstly, the person who buys it has his
or her morality undermined and secondly, the people being portrayed (usually
women) have their dignity undermined. Pornography promotes the degradation
of women (essentially) as they are portrayed as sex objects. It is the
responsibility of good governments to protect its citizens from these attacks. The
dignity of human beings is derived from the fact that they are created in the
image of God (Gen 1:27).
The Word of God teaches that sinful thoughts inside a person, if not stopped, will
inevitably result in sinful action (James 1:15). In the case of pornography, these
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sinful actions bring serious harm to society: rape, child abuse, sexual harassment
etc.29
Even for those who do not personally read pornographic magazines, obscene
publications on newsstands or explicit advertising are offensive to innocent passers-by.
Assessment
The inclusion of a right to freedom of speech is welcomed as it assists the Church in its
role of preaching the gospel and providing a moral conscience, which we consider vital
to the well being of society. Apart from its application for religious freedom, the right
found in Clause 15(3) is essentially a right to freedom of political speech which is closely
connected to the right to information and 'transparent' government and should be
interpreted as such. This motivation should be kept in mind by the legislature in the
passing of censorship laws and provision of information to the public.
It is important that Clause 15 reflects the legislature's commitment to free political and
religious speech, while not condoning socially harmful forms of expression, which
undermine the rights to equality and human dignity purely for financial gain of a few.
Clause 15(2) reflects a welcome development in that direction, but none of it's subclauses are sufficient to protect the victims of pornography which may be disseminated
through the media under Clause 15(1)(a). If our constitution takes the balance between
freedom and equality seriously, it must limit the exploitation of workers in the
pornography trade and the victims of the social harm it creates.
We suggest addition of a further sub-clause as follows: 'The exercise of these rights,
since they carry with them duties and responsibilities, may be subject to restrictions or
penalties as are prescribed by law, in the interests of the prevention of crime, for the
protection of health or morals, for the protection of the reputation and rights of others or
for maintaining the impartiality of the judiciary. '
Significance
Very high
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Clause 21: Economic Activity
Option 1
No provision regarding a right to economic activity.
Option 2
(1) Everyone has the right to pursue a livelihood and engage in economic
activity anywhere in the Republic.
(2) Subsection (1) does not preclude measures that are designed to promote
the protection or the improvement of the quality of life, economic growth, human
development, social justice, basic conditions of employment, fair labour
practices, or equal opportunity for all, provided such measures are justifiable
in an open and democratic society based on freedom and equality.
Option 3
Everyone has the right to pursue the livelihood of their choice, including the right to
choose freely their occupation or profession, their place of work and their place of
training.
An objection is not given to the inclusion of such a clause, but to the very
uncircumscribed definition of such a right. Such wording could be used to legitimise
morally harmful activities which the state has a duty to stop. The potential for this clause
to relate to illegal activities such as prostitution has been raised by the chairman of the
Constitutional Assembly and the wording of options 2 and 3 leaves good reason for
such concern.
This problem could be remedied by the addition of qualifying sub-clauses, which would
limit the right. Such limitations could be worded similarly to the European Community
limitations on the right to freedom of expression discussed under clause 15, p22.
The teaching of the Bible on prostitution is discussed under Clause 11(2), p15
Assessment
A sub-clause should be added to option 3 read along the following lines:
Subsection (1) does not preclude measures that are designed to protect public health or
morals.
Significance
High

Clause 24: Property
Option 1
No property clause.
Option 2
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(1) No one may be deprived of property except in accordance with a law of general
application.
(2) Property may be expropriated only in terms of a law of general application - (a) for
a public purpose or in the public interest; and
(b) may be subject to the payment of compensation, within a time period and in a
manner as agreed or decided by a court.
(3) When any court decides either the amount of compensation, or the period within or
the manner by which payment must be made, the court must determine an equitable
balance between the public interest and the interests of those affected, having regard to
all relevant factors, including (a) the current use of the property;
(b) the history and value of its acquisition;
(c) its market value; and
(d) the ability of the state to pay.
(4) This section does not apply to or invalidate measures aimed at bringing about land
reform.
(5) Every person and community dispossessed of land after 19 June 1913 as a result of
discriminatory laws or practices has the right to restitution of that land, or equitable
redress, subject to and in accordance with national legislation.
(6) Every person and community whose tenure is legally insecure as a result of
discriminatory laws or practices has the right to obtain legally enforceable security of
tenure or, where appropriate, alternative redress subject to and in accordance with
national legislation.
Option 3
(1) Property, including the right to acquire, hold and dispose of property, is guaranteed.
(2) No one may be arbitrarily deprived of property.
(3) Property may be expropriated only in accordance with a law of general application (a) for public purposes or in the public interest which includes land reform;
(b) subject to the payment of just and equitable compensation, the amount, the timing
and manner of payment of which have been either agreed or decided
by a court.
(4) When a court decides the amount, the timing and manner of payment of
compensation it must equitably balance the public interest and the interests of
those affected, considering all relevant factors including (a) the current use of the property;
(b) the history of its acquisition;
(c) its market value; and
(d) any beneficial improvements after acquisition.
(5) Every person and community dispossessed of land after 19 June 1913 as a
result of a discriminatory law or practice has the right to claim restitution of
the land or equitable redress subject to and in accordance with this section
and a law of general application.
(6) In this section "discriminatory law or practice" means any law or practice
that would have been inconsistent with section 8 had that section been in

Comments on the 1995 Working Draft of the Bill of Rights from a Christian Perspective

29

force at the time the law or practice dispossessed the person or community.
New Option Recently Proposed
1. The state shall respect property and foster conditions which enable people to gain
access to property on an equitable basis.
2. The nature and content and limits of property shall be determined by law. No one may
be deprived of property except in accordance with a law of general application (or, no
one may be arbitrarily deprived of property).
3. Property may be expropriated only in terms of a law of general application (a) for public purposes or in the public interest which includes land reform,
(b) subject to the payment of compensation within a time period and in a manner as
agreed or decided by a court.
4. When a court decides the amount of compensation, timing or manner by which
payment must be made, the court must determine an equitable balance between the
public interest and the interest of those affected, having regard to all relevant factors,
including (a) the current use of the property
(b) the history of its acquisition
(c) its market value
(d) the ability of the state to pay
(e) the level of state and private investment in the property; and
(f) the purpose for expropriation.
5. This section shall not invalidate reasonable legislative and other measures that are
designed to bring about land reform to redress the results of past discrimination.
South Africa has an unfortunate history of state disregard for property rights, especially
as a result of racial discrimination and the inclusion of such a clause is important to
prevent similar abuse of power in the future.
'Option 1' (No property clause) is unacceptable, as it fails to recognise the God-given
right for people to own property and for this property to be protected by law (see 'The
Teaching of the Bible on Property Rights' below). It would mean that property
ownership rights would be dependent on the changing policies of the state. All property
would then be effectively owned by the state, with people simply becoming 'tenants',
who pay rent to the state in the form of rates or other property taxes.
There is a serious problem with sub-clause 24(3)(d) of 'Option 2', which requires the
court to take into account the ability of the state to pay for property which it wishes to
expropriate. The 'ability of the state to pay' could be interpreted two ways: Interpreted
one way, it relates to the total current and potential future income received by the state
in the form of taxes, foreign loans and bonds. More likely it relates to the amount of
money budgeted by the particular state department which wishes to expropriate the
property. If interpreted in the first manner, the state will in every situation be able to pay,
but the intention of the clause is probably more likely to be the second (ie the amount of
money the state has budgeted for that purpose). This effectively annuls the property
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clause, because the state is then able to determine via it's budget the amount of money
it is prepared to pay for property it wishes to expropriate.
There is no limit on the amount of property the state (or a particular department or
municipality) is allowed to expropriate, but they can, through their budget determine the
limit of how much they are prepared to pay. Thus the state would be permitted to
expropriate land at below it's actual value. These objections also apply to sub-section
24(3)(d) of the 'New Option', which has identical wording.
Even more serious, is sub-section 24(4) of 'Option 2' 'This section does not apply to or
invalidate measures aimed at bringing about land reform.' This statement nullifies the
whole clause, since the state would not be under any obligation to fairly compensate
people from whom it expropriates land for the purpose of land reform.
Option 3 sub-clause 24(6) is useful, in that it attempts to define the meaning of
'discriminatory law or practice'. It would help to prevent a situation arising as it has in
Zimbabwe, that a future government could use property clauses aimed at past injustices
to deprive present holders of their property in an inequitable manner.
The Teaching of the Bible on Property Rights
. This simple statement forms the basis of the
Christian understanding of property rights. If the state (or anyone else) forcibly
takes property from a person, without paying what it is worth, then the state is
stealing that property or is stealing the difference between the actual value of the
land and the value it pays.
Some have tried to use the example of the early church sharing their
possessions as an invalidation of property rights. '
(Acts 2:44-45). '

(Acts 4:34).
A clear distinction must be made between people voluntarily giving property to
help the poor (which the Bible strongly encourages - see 1 Tim 6:18; Prov 22:9)
and the state forcibly taking property without just compensation to use to help the
poor. The book of Acts makes it clear that the early church did not force any of
it's members to give away their property. In the case of Ananias and Sapphira,
who lied about the value of the property they had sold to give to the church, Peter
said '
' Peter recognised their property rights, but objected to
their lying about it's value.
Assessment
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'Option 1' is unacceptable. If 'Option 2' is chosen, then sub-clauses 24(3)(d) and 24(4)
should be deleted. 'Option 3' gives more effective protection to property rights. If the
'New Option' is chosen, then 24(3)(d) should be deleted.
Clause 24(6) of option 3 is useful in defining 'discrimination'.
Significance
High

Clause 26(1)(a): Health, food, water, and social security
(1) Everyone has the right to have access to (a) health care services, including reproductive health care, of the highest
attainable standard;
There are two dangers regarding the specific reference to 'reproductive health care'.
Firstly, 'reproductive health care' could be interpreted to include abortion. The proabortion lobby has frequently used the term 'reproductive health' as a euphemism for the
killing of unborn children. This reason alone is sufficient to justify the deletion of this
statement, as the term 'health care services' earlier in the subsection would incorporate
legitimate forms of health care.
Secondly, the clause could be interpreted to support irresponsible 'sex education'
programmes and distribution of contraceptives amongst school children without parental
consent. These have been a major source of moral decay in American schools and
have not had any positive results in controlling the AIDS plague30.
Morally legitimate forms of 'reproductive health care' are not at present under any threat
and it is unclear why an explicit reference to it is necessary. There is therefore no need
to include the statement 'reproductive health care'.
Assessment
The words 'reproductive health care' should be deleted.
Significance
High

Clause 27: Children
(1) Every child has the right (a) to a name and a nationality from birth;
(b) to family care, [parental care], or appropriate alternative care when
removed from the family environment;
(c) to basic nutrition, shelter, basic health care services, and social services;
(d) to be protected from maltreatment, neglect, or abuse;
30
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(e) to be protected from exploitative labour practices, and not to be required
or permitted to perform work or provide services that are inappropriate for a
person of that child's age, or that place at risk the child's well-being,
education, physical or mental health, or spiritual, moral, or social
development; and
(f) not to be detained except as a measure of last resort, in which case, in
addition to the rights the child enjoys under sections 11 and 34, the child may
be detained only for the shortest possible period of time and has the right to
be* *[ Children: ANC concern that section may need to be revised in light of
problems with detention of juveniles - flagged for 1996.]
(i) kept separately from other detained persons over the age of 18 years; and
(ii) treated in a manner, and kept in conditions, that take account of the child's
age.
(2) The child's best interest is of paramount importance in every matter
concerning the child.
(3) In this section, "child" means a person under the age of 18 years.
Corporal Punishment
There is a danger that subsection 27(1)(d) 'protection from maltreatment' could be
misinterpreted to motivate the banning of corporal punishment. The anti-corporal
punishment lobby could also try to distort the meaning of other clauses such as clause 9
(Human Dignity) and clause 11(3)(b) (Freedom and Security of the Person). This would
be a problem because the Bible teaches that moderate physical punishment for wrongs
should be used as part of a child's moral education. The anti-corporal punishment lobby
in the United States has been extremely active in undermining parental authority in that
country. It's main strategy is to use state welfare services to prosecute parents, failing
to differentiate between legitimate physical punishment and child abuse31. Children who
are not properly disciplined often develop rebellious attitudes which persist into
adulthood and result in crime, immorality and other socially unacceptable behaviour.
While we completely condemn physical abuse of children, the Bill of Rights needs to be
clear that legitimate parental discipline is allowed. Parents also have a right to delegate
this duty of punishment to other adults such as grandparents and school teachers who
care for their children and act 'in loco parentis'. School teachers who use moderate
physical discipline with the consent of the offending child's parents should not be in
danger of prosecution.
The Teaching of the Bible on Corporal Punishment
(Proverbs 23:13-24)
31
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Assessment
A qualifying clause should be added either to this clause or to clause 11(3)(b) to confirm
a parent's right and duty to use moderate physical punishment to discipline their
children. This addition is to deal with the possibility of misinterpretation of clause
27(1)(d) and is not an objection to the intent of the wording.
Significance
High

Clause 28: Education
Option 1
(1) Everyone has the right (a) to a basic education, including adult basic education, in a state or
state-aided institution;
(b) to further education, which the state must take reasonable and progressive
legislative and other measures to make generally available and accessible;
and
(c) to choose instruction in any language where instruction in that language
can be reasonably provided at state or state-aided institutions.
(2) Everyone has the right to establish and maintain, at their own expense,
private educational institutions that (a) do not discriminate on the basis of race;
(b) are registered with the state; and
(c) maintain standards that are not inferior to standards at comparable
state-aided educational institutions.
Option 2
Subsections (1) and (2) above and the following:(3) Everyone has the right to educational institutions based on a common
culture, language, or religion, provided that there must be no discrimination
on the ground of race and provided further that the state may not, in granting
aid to educational institutions, discriminate against any educational institution
on the ground that it has been established on the basis of a common
language, culture, or religion.
Clause 28(2) is extremely important to us, since it supports the right to establish
explicitly Christian schools (see clause on Religion, Belief and Opinion, p18).
Likewise, clause 28(3), goes further to enable Christian schools to receive state
subsidies, thus giving the opportunity for economically disadvantaged parents to send
their children to these schools. We thus strongly support 'Option 2', which includes this
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clause. It addresses many of concerns relating to religious freedom raised in our
previous submission regarding the 'Interim Bill of Rights'.
Assessment
Clauses 28(2) and 28(3) are important to maintaining religious freedom and should be
retained.
Significance
High

Clause 29: Academic Freedom
Option 1
(1) Every institution of higher learning and everyone within these institutions
has the right to academic freedom.
(2) Everyone has the right to freedom of artistic creativity and scientific
research [activity].
Option 2
The right should form part of the right to freedom of religion, belief and opinion (section
14) and it should only apply to individuals, not to institutions.
Scientific Research
The statement '... freedom of artistic creativity and scientific research' has the potential to
create serious problems. Although there is no objection to the intent of the clause, antiChristian interpretation could result in the use of the words 'scientific research' to include
ethically unacceptable practices.
For example, in the United States, there is much controversy over President Clinton's
decision to legalise experiments on living unborn children. For example removing
organs from living unborn children without anaesthetic and testing their response to
painful stimuli32. Other similarly unacceptable experiments may also be legitimised by
the above-mentioned phrase. There is therefore a need for laws to delineate the nature
of permissible scientific research.
There are many other complex ethical issues relating to scientific research and it would
be unfortunate if such guidelines in the form of specific legislation or rules of academic
institutions could be undermined as a result of a very broadly defined constitutional right
such as this.
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Artistic Creativity
There is a danger that pornographic publishers may try to have their sexually explicit
material classified as 'artistic creativity'. This was the main argument used by
pornographic publishers to justify their existence to the former Publications Control
Board. The primary issue here would be on the display or publication of such material.
Assessment
Clause 29(1) and clause 15 (Freedom of Expression) are considered sufficient to
address legitimate needs for academic freedom. Clause 29(2) could create many
unintended problems and is thus not supported.
Significance
Medium

Clause 39(1): Interpretation
(1) When interpreting the Bill of Rights, every court (a) must promote the values that underlie an open and democratic society
based on freedom and equality;
(b) must consider international law; and
(c) may consider foreign law.
This last underlined statement is sinister. It could give the Constitutional Court power to
choose countries from which to derive interpretation for this Bill of Rights, even if this
interpretation is far removed from the intent of the wording of the Bill.
The South African Working Draft of the Bill of Rights at present is most closely
comparable with the Canadian and German Bills of Rights. Canada seems to have
taken a markedly anti-Christian interpretation of their constitution and this case law
could be used to influence South African law. The German courts have been more
objective in their constitutional interpretation than the North American courts and are
thus preferable for comparison, but the language barrier presents difficulties in the use
of their case law. Examples of other countries from which interpretation could be drawn
are: the Netherlands (strongly anti-Christian); Namibia (no death penalty); Ireland (more
favourable to Christian values); New Zealand (abortion on demand). It is possible that
the anti-Christian decisions of the American Supreme Court could also gain influence in
South Africa through this clause.
Assessment
Clause 39(1)(c) 'may consider foreign law' should not be included in the Bill of Rights.
The phrase enables subjective decision making, since the Court can decide which
countries should be taken into account. Most Western countries using Bills of Rights
have shifted off their Christian foundations; we do not want South Africa to follow their
example. Since South Africa is unique in its identity and social context, we maintain that
it requires the development of its own law stemming from the moral base of its people,
the majority of whom accept Christian values.
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Significance
High

The Mistake of a Middle Eastern Politician
The present political situation reminds one strongly of an event which occurred a few
thousand years ago in the city of Babylon. The ruler of the Babylonian empire, Darius,
was asked by his political advisers to pass a new law :

Daniel 6:7-8.
With all of his advisers in agreement with the decree, King Darius was presumably
under a lot of pressure to pass the law. Moreover, there did not seem to be all that much
Daniel 6:9.
wrong with it from his point of view:
King Darius was unaware of the implications of decreeing the law. If he had been, he
would have known that it was opposed to the commands of the God of the Bible (See
Exodus 20:3). Darius had no intention of discriminating against believers in the Bible; in
fact, he showed particular favour to Daniel, a Jew: '
Daniel 6:3. Far from wanting to undermine
Judeo-Christian influence in his country, he was wanting to increase it.
Contrary to the decreed law, Daniel continued to pray and those opposed to him
informed the king, who was compelled to enforce the law he had passed:

Daniel was unable to obey the law of the king because it contravened the higher law of
his God. As a result he ignored it and suffered the consequences. The king, when he
realised what the implications of the law were, did his best to find legal ways of saving
Daniel, but was unsuccessful.
The story of Darius' imprudent decision making is a lesson for South African politicians
today. We urge you to recognise that acknowledging and using the value system of the
largest religious group in South Africa, Christianity, is vital to the well being of the new
South Africa. It is essentially Judeo-Christian values and principles, which maintain the
moral fabric of our society. Without their influence, the people of South Africa will suffer.
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When the final Constitution has been passed, it will not be easy to change it, even if the
parliamentarians who passed it wish to do so. Perhaps many political leaders do not
understand the implications that the final Constitution can have for the people of South
Africa and Christian Church. As with the law in Daniel's day, there are aspects of the
Interim Constitution, which are opposed to the teaching of the Bible, which Christians
thus cannot support.
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Conclusions
The idea that rulers, like citizens, must be subject to a law above themselves is a
concept derived from the Bible and forms the basis of constitutional law. We hold that a
Bill of Rights for the protection of the nations citizens should be based on the moral
teachings of the Word of God. The need for checks and balances, and division of
authority in government, is derived from the Christian belief in the sinfulness of human
beings. The Bible teaches that the state is subject to the authority of God, should rule
according to godly (Christian) values, and should not interfere with the internal affairs of
the Church.
The Bill of Rights invests enormous political power in the Constitutional Court; more
power indeed than the political party controlling the country. Problems have arisen as a
result of the subjective interpretation of foreign constitutions and the failure of the
judiciary to acknowledge the Christian consensus. This means that there is a need for
more detailed and specific definition of the meanings of the individual rights.
The idea that all people are equal and should be treated equally before the law is
derived from the Bible. However, the position of the Bill of Rights on homosexuality is
opposed to Christian values and paves the way for many ungodly actions to promote
homosexuality. The phrase 'sexual orientation' in clause 8(3) should be deleted.
Specific sinful behaviour should not be given Constitutional legitimacy. Foreign case
law indicates that this phrase could create serious problems for South African society.
The phrase is unacceptable and the above problems cannot be remedied by a
qualifying statement or other balancing Constitutional clauses.
The most important issue in the Bill of Rights, the right to life, has not been given due
attention. Crucial issues of abortion, infanticide and euthanasia have been left to the
decision of the small group of Constitutional Court judges. They are required to take
into account 'comparable foreign law'(clause 39(1)(c)), which is generally opposed to
Christian standards on these issues. It is unacceptable that such important decisions
regarding human rights in South Africa should be taken in this way. The Bible, the
Word of God teaches that abortion, infanticide and assisted suicide are murder and
should not be permitted. It also teaches that the death penalty is a necessary part of the
civil law, to protect innocent law-abiding citizens. The Bill of Rights should reflect this
teaching. In this regard, option two of clause 10 is preferred to option one. If the
Constitutional Assembly is unable to agree to this, then these issues should be decided
by public referendum.
The 'Right to Human Dignity' could benefit from clarification. The right to 'Freedom and
Security of the Person' contains some potentially harmful wording which could affect
several moral issues such as abortion, prostitution and euthanasia and which should be
deleted. The 'Right to Privacy' could create problems on the abortion issue, but these
could be remedied under the 'Right to Life'.
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On the subject of religion in state institutions such as state schools, hospitals, the prison
service etc. Clause 14(2) aims to serve the beneficial purpose of avoiding the American
situation where the Bible is banned in state schools. The way the clause is stated
nevertheless could give rise to problems, such as mixed religion in school functions or
the secularisation of compulsory school activities. The clause could also jeopardise
those schools which wish to have the Bible as the sole basis of religious instruction.
The modification of the subclause as outlined in the assessment would remedy these
problems.
The 'Freedom of Expression' clause is welcomed for the purpose of political and
religious speech, but does not sufficiently address the potential moral problems that may
arise from the publication of obscenities. It is suggested that an additional clarifying
subclause should be added similar to that used by the European Convention on Human
Rights.
The 'Right to Economic Activity' needs some qualifying statement to limit it's abuse to
legitimise morally harmful economic activity such as prostitution.
The 'Right to Property' presently has several options, and it is important that the final
wording should reflect biblical teaching upholding individual property ownership rights.
Clause 27 'Children's Rights' does not adequately deal with the issue of corporal
punishment.
The right which allows for educational institutions based on a common culture,
language, or religion to receive state financial assistance in option 2 of clause 28 is
extremely important and should be retained.
Clause 26(1)(a) on 'Health, food, water and social security' contains a statement which
could be interpreted to promote state funding of abortion and should thus be deleted.
Option one of Clause 29(2) relating to freedom of artistic and scientific creativity is too
wide ranging and open to abuse. Legitimate protection of these interests is sufficiently
afforded by other clauses in the Constitution and it should therefore be not be included.
Statements in the Constitution which promote the acceptance of foreign case law, such
as in clause 39(1)(c) are not welcomed from a Christian point of view, as currently in
many countries, legal norms are secularised and are often antagonistic and inconsistent
with the norms of Christianity. We suggest that South Africa develop its own law related
to the local context rather than relying heavily on the decisions of overseas courts,
especially since Christian beliefs and values are more generally accepted here.
Granted that the Bill of Rights may remain substantially unchanged for many
generations, we urge that the issues raised in this report should be studied very
carefully and that public consultation be further encouraged to address these moral
issues. Decisions relating to the Bill should not be taken in haste.

Herschel Legal Advice Office
Sterkspruit
20 February 1996

Constitutional Workshop
The people think that the new constitution should say about:
Death Penalty
-

A person who can kill another one, must spend his/her whole life in jail.
Death Penalty should go forever, as we promote a right to life.
Abortion

The commission agreed that abortion should be authorised under the following reasons:
To decrease divorce
To decrease the highest rate of street kids
To decrease the bad preparation of children who not planned.
To minimise the highest death rate of children around town.
Government of National Unity
-

The Commission said that no more with this like kind of government because in
other rural areas like Hershel the Reconstruction and Development Programme
is not going ahead.
Powers and Representation of Traditional Leaders

-

They must be recognised and also indigenous power must be recognised by the
constitution.
No executive powers on customary laws
They have no power for handling the constitution.
No power to confuse something which has be done by the community.
They should be represented by one member from the District Council as an exofficio member.

Queen Jeremia (Secretary Administrative)

Institute for Defence Policy
6 February 1996
IDP SUBMISSION ON THE WORKING DRAFT OF THE NEW CONSTITUTION
Attached please find the submission by the Institute for Defence Policy (IDP) regarding those
aspects related to the armed forces, police services, national intelligence agencies and correctional
services which we believe should be considered for inclusion in a final constitution.
In general we have found that the working draft is overly detailed in certain respects (such as
section 34) and very sparse regarding other aspects (such as section 176). It would be advisable to
adopt a more consistent approach in the level of detail that is included in the final constitution as a
whole.
More specifically it would be less cumbersome to divide the present chapter 13 into separate
chapters each for the military, police services, intelligence agencies and correctional services. The
reasons for this change are discussed in detail in the attached submission.
We hope that the attached submission will be able to contribute in a positive manner to the
proceedings of the CA. We would be happy to provide any detailed comments for clarification
where these may be required.
DR. JAKKIE CILLIERS
EXECUTIVE DIRECTOR

General Explanatory Note:
1.
Only those Sections that should be amended or added are included and not the chapters in
their entirety. Where existing Sections are repeated, it implies that some detail wording in the
Section has been changed.
2.
The Section numbering used corresponds with that in the Working Draft. Where
additional Sections have been inserted, they are numbered 185A, 185B, etc.
3.
Where possible explicit reference to the specific names of state departments, such as Safety
and Security, has been avoided in favour of general references to, for example, Department of
police services so as to avoid dating the constitution through name changes.

CHAPTER 1 - FOUNDING PROVISIONS
AMEND THE EXISTING SECTION 2

2. The Constitution is the supreme law of the Republic, binding on all legislative, executive,
judicial and administrative organs of government at all levels, as well as on all persons in the
Republic.

CHAPTER 2 - BILL OF RIGHTS
LIMITATION OF RIGHTS
Explanatory Note: Constitutional provision should be made for the limitation of specific rights of
members of Departments of national defence, policing services and correctional services/prisons,
as well as those of national intelligence agencies. Without such limitation, these departments and
agencies will tend to invoke the general limitation clause (35. (1) of the working draft) in order to
press for more extensive limitation of the Chapter 2 rights of their members.
35(4) Employees of the Departments of national defence, policing services, correctional
services/prisons and national intelligence agencies do not have the right to strike nor to assemble
and demonstrate. Unresolved disputes within these departments shall be referred for compulsory
arbitration. The State shall, within reason, be bound by the results of such compulsory arbitration.
35(5) No party-political campaigns or recruitment shall be allowed on premises under the control of
or occupied by the military, police services, national intelligence agencies or correctional services.
35(6) No full-time employee of the Departments of national defence, policing services, correctional
services/prisons or national intelligence agencies shall be allowed to stand for public office or hold
office in any political party.
35(7) Access to information held by the state shall be limited where the vital national security
interests of the country are affected. The onus would be on the State to prove such interests.
35(8) During imprisonment and incarceration, prisoners shall have those fundamental rights or
portions thereof suspended that are necessary for effective imprisonment and rehabilitation. (Note:
This may be an unnecessary provision)
35(9) Citizens shall be liable for military conscription as provided for by law in justifiable
circumstances. In the case of such conscription, provision shall be made to provide for the right to
conscientious objection and for alternative service. Note:. It would be unwise for the writers of the
constitution to deny the State the right to conscription when unforeseen circumstances may so
require. The inclusion of this provision would not imply that the State has any intention of
enforcing such a duty except in extreme circumstances. Given the time required for adequate
military preparedness the State must have the ability to institute military service in good time to
counter the build-up of any threat.
STATES OF EMERGENCY AND NATIONAL DEFENCE

Explanatory Note: In addition to providing for a state of emergency, provision should be made for
the definition and declaration of a state of national defence, which differs fundamentally from a
state of emergency in terms of the chain of command over the defence force and police services,
and in terms of geographic applicability.
36(1 ) The President shall have the power to declare a prospective State of Emergency for a period
of not more than 21 days for any affected part or for the whole of the Republic of South Africa and
to regulate the suspension of sections of the Bill of Rights in that context. Such a declaration by
the President should occur after consultation with the relevant provincial premier(s) of those
provinces within which the State of Emergency would apply.
(a)
Such declaration by the President shall only be made where the security of the Republic or a
part thereof is threatened by general or large-scale insurrection or disorder, or at a time of natural
disaster, where the declaration of a State of Emergency is necessary to restore peace, order and/or
to provide emergency relief or aid.
(b)
The National Assembly shall have the right to review and overturn such a decision with
immediate effect, or extend such a decision for a period of up to three months, or for consecutive
periods of up to three months each.
(c)
Any such review, termination or extension shall be granted by a resolution of the National
Assembly that is adopted by at least two-thirds of all its members.
Note: Consideration should be given to involving both house of Parliament in such a decision.
36(2) The President shall have the power to declare a prospective State of National Defence and to
regulate the suspension of sections of the Bill of Rights in that context for a period of not more
than 21 days.
(a)
Such declaration by the President shall only be made where the security of the Republic or a
part thereof is threatened by war or invasion or is already under attack and where the declaration of
a State of National Defence is necessary to defend the country and thereby restore peace or order.
Note: This formulation does not allow the declaration of a State of National Defence for only a
part of the Republic of South Africa.
(b)
The National Assembly shall have the right to review and overturn such a decision with
immediate effect, or extend such a decision for a period of up to six months, or for consecutive
periods of up to six months each.
(c)
Any such review, termination or extension shall be granted by a resolution of the National
Assembly that is adopted by at least two-thirds of all its members. Note: Consideration should be
given to involving both houses of Parliament in such a decision.
36(3) Any legislation enacted in consequence of a declared State of Emergency and/or State of
National Defence may derogate from the Bill of Rights only to the extent that-

(a)
(b)

it is strictly required by the emergency/threat/crisis; and
it is consistent with the Republic's obligations under international law.

36(4) The President shall, in declaring a State of Emergency or of National Defence, list and
subsequently publish in the Government Gazette the applicable emergency measures, powers or
regulations, including details regarding those sections within the bill of rights or elements thereof
that are suspended.
36(5) During a State of National Defence, the Chief of the South African National Defence Force
(Chief of the national defence force) shall exercise his or her military executive command, subject
to directions given by the President.
36(6) During a State of National Defence all police services at National and Provincial level shall
fall under the executive command of the National Commissioner.
36(7) Any superior court shall be competent to inquire into the validity of the declaration of a State
of Emergency, extension thereof, actions taken and regulations enacted under such a declaration.
36(8) Only the Constitutional Court shall be competent to inquire into the validity of the
declaration of a State of National Defence and any extension thereof.
Note: The provisions made for detention under a State of Emergency in terms of Section 36(7) in
the Working Draft of the New Constitution, should be retained. These should not be extended to
cover a State of National Defence. In the case o f the latter South Africa would be bound by the
Geneva Convention and Protocols and related international agreements to which the country is
party.
36(9) The State shall not be able to permit or to authorise the redefinition of crimes retrospectively.
The State shall not be able to permit or authorise the indemnification of itself or any person acting
under its authority, nor any action taken during a State of Emergency of during a State of National
Defence.
APPLICATION
38(1) The bill of rights shall bind all legislative, executive and judicial organs of state at all levels of
Government and shall apply to all laws in force and all administrative decisions and acts performed
in the Republic.

CHAPTER 3 - PARLIAMENT
QUALIFICATION OF MEMBERS
42

Every citizen ... except-

42(f) Serving full-time members of the Departments of national defence, policing services,
correctional services/prisons and of the intelligence agencies.
REDUCED QUORUM
Note: Provision must be made in Chapter 3 for a reduced quorum should Parliament be severely
disrupted by, for example, a natural or manmade disaster. This reduced Parliament should, under
specified circumstances, be empowered to act as legislative body in times of national crisis. The
powers of such a 'crisis Parliament’ should be defined.

CHAPTER 6 - THE NATIONAL EXECUTIVE
EXECUTIVE AUTHORITY OF THE REPUBLIC
76(1 ) The executive authority of the Republic with regard to all matters failing within the
legislative competence of Parliament shall be vested in the President, who shall exercise and
perform his or her powers and functions subject to and in accordance with the Constitution.
POWERS AND FUNCTIONS OF PRESIDENT
78 (3) The President may act alone when 78(3)(1) conferring and cancelling permanent commissions in the South African National Defence
Force.
78A During a State of National Defence the President, as Commander-in-Chief of the national
defence force, shall give directions regarding the execution of the military executive command by
the Chief of the national defence force.
78B The President or the Minister of Defence may employ the national defence for any service
in terms of the constitution but must inform Parliament of any such decision as well as provide
reasons.
CABINET
85A The Minister of Defence shall direct the Chief of the national defence force, except during a
State of National Defence.

CHAPTER 10 - LOCAL GOVERNMENT
168

Add
*

municipal and metropolitan policing

CHAPTER 12 - PUBLIC ADMINISTRATION
Note: The following paragraphs provide for the establishment of a Service Commission for the
Departments of national defence, policing services, correctional services/prisons and the national
intelligence agencies, separate to the Public Administration Commission. The idea to establish
such a Commission is based on the following:
*
these departments already run their own training and promotion systems and courses and
only make use of the Public Administration Commission's to a limited extent,.
*
the unique nature of service that members of these departments have to undertake/undergo
during the course of their training and career,'
*

the members conduct and discipline is governed by separate acts/systems;

*
the limitation of employee rights (contained in the Bill of Fundamental Rights) which do
not apply to other categories of civil servants.
172(1) There shall be two Commissions for civil servants in the Republic, one for the Departments
of national defence, policing services, correctional services/prisons and the national intelligence
agencies and a second, the Public Administration Commission, for all other government
departments. Both Commissions must be independent and impartial and regulated by national
legislation. Each of the provinces may nominate a representative to be appointed o the Public
Administration Commission.
172(2) The Services Commission shall, amongst others, be qualified to make recommendations,
give directions and conduct inquiries with regard to:
(a)the conditions of service of members of these departments and agencies, and matters related to
appointments, promotions, transfers, discharges and other career incidents and matters regarding
the employment of personnel;
(b)the promotion of efficiency and effectiveness in these departments and agencies; and
(c)recommendations for the implementation, or otherwise, of recommendations emanating from
compulsory arbitration.
172(3) As for 172(3) in the Working Draft.
172(4) As for 172(4) in the Working Draft.
Note: The Service Commission should be excluded from any training responsibilities or tasks,
which will significantly reduce the size and budget, and be restricted to regulatory functions.

CHAPTER 13 - SECURITY SERVICES

Note:
1. Police, defence, intelligence and correctional services should each be dealt with in separate
chapters. The ethos of the military and the intelligence community, for example, differ
fundamentally, as well - s the nature of the police service and the defence force for example in the
application of force and use of violence. As formulated in the existing Chapter 13, the 'Governing
Principles' does not apply to all these services without defining 'national security’ very
specifically as it affects each service/force.
2.

Only the Sections detailed below should be included in a Final Constitution.

3.
The possible establishment by law of a paramilitary force, if required, separate from either
the Departments of Safety and Security and Defence for functions such as border security should
not be negated in the Final Constitution.

CHAPTER 13 - POLICE
174
A single South African police service shall be established and regulated by an act of
Parliament, which shall be structured at national, provincial and metropolitan/local levels and shall
function under both the direction of the national government and the various provincial
governments.
175
(a)
(b)
(c)
(d)
176

The powers and functions of the service shall be:
the prevention of crime;
the investigation of any offence or alleged offence;
the maintenance of law and order; and
to ensure the safety and security of all citizens.
The President shall charge a Minister with responsibility for the service,

177
The President shall appoint the National Commissioner who shall exercise executive
command over the service and who is the financial accounting officer for the department.
178
Parliament shall establish a Multiparty Standing Committee dealing with policing issues with
powers to monitor, investigate, inquire into and make recommendations relating to any aspect of
policing, including monetary provisions. Membership of this Committee shall be in a proportional
relation to the seats of political parties in the National Assembly. The Standing Committee will
consider policy, oversee activities not otherwise provided for on behalf of Parliament and perform
special functions when Parliament is not sitting. Further details of the functions of this Committee
should be dealt with either as separate legislation or in terms of the rules and orders of Parliament.
179
Parliament shall annually approve a budget for the Department dealing with policing
services thereby providing for publicly available detailed spending programmes for this department.

180
By an act Parliament shall make provision for an independent complaints mechanism to
investigate complaints against the police service by members of the public and police officers. This
office shall present an annual report to Parliament.
181
A civilian secretariat for the police service must be established by national legislation to
function under the direction of the Cabinet member responsible for policing. It shall exercise any
powers and functions entrusted to it by that Cabinet member by national legislation.
182
A national police act or acts will provide for the establishment and maintenance of uniform
standards of policing at all levels regarding:
(a)
(b)
(c)
(d)
and
(e)

the exercise of police powers;
the recruitment, appointment, promotion and transfer of members of the service;
procedures for suspension, dismissal, disciplinary action and grievances;
the training, code(s) of conduct and minimum service conditions of members of the service;
all matters which are generally necessary or expedient.

183
The Premier of a province shall charge a member of the Executive Council of the province
with responsibility for the performance by the police in or with regard to that province. The
provinces shall have the power to establish a civilian secretariat
Note: The MEC is given political responsibility but does not have the necessary powers and
control over resources to perform these functions.
183A Local government structures shall be empowered to establish metropolitan and municipal
police services in accordance with national and provincial legislation to perform the functions of
crime prevention, the policing of municipal by-laws and traffic regulations.

CHAPTER 14 - DEFENCE
185
The national defence force shall consist of both a regular force and a part-time and/or
reserve component.
Note: The existence of part-time or reserve forces, the members of which are primarily part of
civil society and secondarily members of the national defence force, is a basic element of the
evolving pattern of democratic civil-military relations.
183B The national defence force may, subject to the Constitution, be employed for service:
(a)
in defence of the people of the Republic of South Africa and their Constitution against
military threats to the sovereignty and territorial integrity of the Republic;
(b)
in compliance with international obligations of the Republic with regard to international
bodies and other states;
(c)
in the preservation of life, health and property;

(d)
in the provision or maintenance of essential services;
(e)
in the maintenance of law and order in the Republic in co-operation with the South African
police service, under circumstances provided for in a law and where the police service is unable to
maintain law and order on its own; and
(f)
in support of any state department for the purpose of socio-economic upliftment.
Note: The specification of secondary roles is a necessary assurance to the people of South Africa
that the military will not usurp the roles of other departments of state and ultimately that of the
political leadership; and an assurance to members of the defence force that their military skills
will not be abused by the political leadership.
183C The national defence force shall exercise its powers and perform its functions in the
collective and individual interests of the citizens and inhabitants of South Africa, as expressed by
the Government, and as defined by the Constitution and law, in a manner which reflects the external
affective neutrality of the defence force. Neither the defence force nor any of its members may
perform their functions with the aim of promoting sectional interests.
Reference to the 'national interest' has been deliberately avoided. The concept has historically
been manipulated to motivate members of armed forces to act against the rights of individuals, to
further the political interests of a particular section of the population, or to promote the pecuniary
interests of both individual members of such forces. At the analytical level, 'national interest' is
an essentially contested concept, and at the policy level it may be anomalous in the effort to create
a viable framework for regional security co-operation. The wording of 183C addresses these
issues without detracting from Constitutional Principle XXXI.
183D The President shall appoint the Chief of the national defence force who shall exercise
military executive command of the national defence force, subject t o directions by the Minister of
Defence during peace and, during a State of National Defence, by the President. The Minister of
Defence shall have the power to employ the national defence force for the preservation of life,
health and property within the Republic, and for the provision of emergency services.
183E The Chief of the national defence force shall be the military advisor to the President, the
Minister of Defence and the cabinet.
183F Parliament shall establish a Multiparty Standing, Committee on Defence with powers to
monitor, investigate, inquire into and make recommendations relating to any aspect of the
Department of national defence, including monetary provisions. Membership of this Committee
shall be in a proportional relation to the seats of political parties in the National Assembly. The
Standing Committee will consider policy, oversee activities not otherwise provided for on behalf of
Parliament and perform special functions when Parliament is not sitting. Further details of the
functions of this Committee should be dealt with either as separate legislation or in terms of the
rules and orders of Parliament.

All sectors of society require constitutional assurance that those responsible for defence are
accountable to a representative Parliament, which is empowered to exercise effective oversight
over the defence function.
183G Parliament shall appoint an independent military ombudsperson t o investigate complaints
by soldiers and members of the public against the national defence force. The office of the military
ombudsperson shall present an annual report to Parliament.
Note: The office of an ombudsperson will make an essential and necessary
contribution to the creation of both societal and military perceptions of the legitimacy of the
armed forces in a new democracy.
183H The Minister shall appoint a Defence Secretary within the Department of Defence who shall
be responsible for advice on defence policy to the Minister of Defence and to the President, as well
as provide administrative support to the Minister of Defence. He or she shall be the financial
accounting officer of the department.
183I Parliament shall annually approve a budget for the Department of Defence thereby
providing for publicly available detailed spending programmes as far as these details are
commensurate with the requirements of national security.
183J The establishment, organisation, training, state of preparedness, obligations and conditions
of service of the defence force shall be defined by an act of Parliament.
183K The national defence force must act, and must teach and require its members to act, in
accordance with the constitution and the law, including relevant aspects of customary international
law and international agreements binding on the Republic.
183L Members of the national defence force shall be obliged to comply with all lawful orders, No
member of the national defence force shall issue an illegal order or administrative instruction, nor
obey a manifestly illegal order or instruction. It is questionable whether the principle to include a provision which makes prosecutions virtually
automatic should be included. The implications for minor indiscretions, such as the authorisation
of an extra day's leave for long hours of overtime, illustrates this dilemma.
183M The strategic posture of the national defence force shall primarily be a defensive one.

CHAPTER 15 - INTELLIGENCE
Note: National intelligence is a function and responsibility of central government. Responsibility
for crime intelligence may, by an act of Parliament, be devolved to provincial police
commissioners. Such devolution should not affect the national responsibility of the National
Commissioner of Police for crime intelligence.

185

National legislation must establish and regulate the objects, powers ...

(d)
an office or offices of the Inspector General(s) who shall monitor the
intelligence agencies and compliance with the code of conduct in Section *** (below).
185A The primary mission of national intelligence is to gather, collate and evaluate information
and disseminate intelligence that pertains to the security of the state and its citizenry. In this
respect, intelligence should enhance national security, protect and promote the interests of the state
and the well-being of its citizens in accordance with the Constitution.
185B The functions of the national intelligence agencies shall be the protection of national
security and, in particular, protection against threats of espionage, terrorism and sabotage, from the
activities of agents of foreign powers and from actions intended to overthrow or undermine
parliamentary democracy by political, industrial or violent means. It shall also be the function of
the national intelligence agencies to safeguard the economic well-being of the Republic of South
Africa against threats posed by actions or intentions of persons outside the Republic.
Note: This last clause is included to counter industrial espionage activities of foreign
governments and companies.
185C The national intelligence structures shall be politically non-partisan and shall not promote or
influence the activities of any legal political party.
185D The intelligence structures shall at all times attempt to reflect a reasonable balance between
secrecy and transparency in the pursuance of their work. Intelligence shall be reconciled with
fundamental civil liberties, ethical norms and the democratic values contained in the Constitution.
185D Parliament shall annually approve a budget for the various national intelligence agencies
thereby providing for publicly available detailed spending programmes for these agencies as far as
these details are commensurate with the requirements of national security.
185E The intelligence structures and its members shall be governed by a code of conduct that
regulates their performance. Such a code of conduct shall be based on universally accepted
democratic and intelligence principles, norms and practices as are commonly found in a democratic,
liberal society.

CHAPTER 16 - CORRECTIONAL SERVICES
185F While incarceration itself is a severe form of punishment, imprisonment shall aim at the
humane treatment and rehabilitation of offenders in accordance with the broader interests of
society.
185G The President shall charge a Minister with responsibility for the Service.

185H The President shall appoint the National Commissioner who shall exercise executive
command over the Service and is financially accountable for the service.
185I Parliament shall, by law, provide for an oversight committee of parliament and independent
complaints mechanisms to address the conditions and rights of staff of the Department of
correctional services/prisons as well as prisoners. These mechanisms shall present annual reports to
Parliament.

PROVINCIAL ADMINISTRATION: WESTERN CAPE
19/02/1996

COMMENTS ON THE WORKING DRAFT OF THE NEW
CONSTITUTION
CHAPTER I
Ad Section 6:

Option 2 is preferred as it sets out the rights of individuals and the Provincial
legislature much clearer.

CHAPTER 2
Ad Section 8:
Option 1 preferred with the omission of the words in brackets (and likely) and
(unfair). The meaning of the text is clear and unequivocal without them.
Ad Section 10:

No Comment.

Ad Section 13(c):The rights to privacy seem to be far too wide and should be restricted by
referring to warrants and court decisions.
Section 15 sv:
Subsection 2(c) - should be included.
Subsection 2. should be added which protects vulnerable individuals from pornography.
Subsection 3. Option I is preferred.
Ad Section 21
It is not possible to guarantee nor enforce a right to economic activity. There should, however be
some provision which states that nobody, may be precluded or prevented from participating in
legitimate economic activity.
In this case option 3 is preferred as option 2 is very near to the present section 26. The latter
section has been interpreted to mean that persons do not need to rezone their land to carry out a
business thereon.
Ad Section 22
Subsection 2(c) must be amended to protect essential services, i.e. it should read (c) to strike
unless employed in an essential service. If this -is not amended then this provision in labour
legislation will be null and void.

Subsection 3(c) must be included. Employers must have the right to lock out and to protect their
property.
Ad Section 24
The property rights in the Interim constitution are preferred to either option in the working draft
of the new constitution. If that is not an option - then option 3 is preferred.
Ad Section 25(1)
Substitute "shelter" for "adequate housing". The clause as worded now would make it impossible
to implement the present National Housing Policy and subsidy system.
Subsection 3 should be omitted. It cannot be guaranteed nor enforced.
Ad Section 28
Option 2 is preferred.
Ad Section 29
Option I is preferred.
Ad Section 31(1):
Everyone, including the state, should only have the right of access to any information if it is
required for the protection of any rights". The clause should therefore be reworded by deleting
(a) and (b) and the semi-colon after "state" in order to marry the two subsections.
Ad Section 32
Option I is preferred including the words "reasonable and justifiable".
Ad Section 34
No comment
Section 35
Subsection I(a) should read:
- reasonable and justifiable in an open society....... equality.
Subsection I (c) should be included.
Ad Section 38
Subsection 3 - option I is preferred.

CHAPTER 3
Ad Section 42
Subsection (e). The limitation on this restriction should apply to the date on which the Interim
Constitution took effect and not to the date on which the new constitution takes effect. There is
no justification for this extension.

CHAPTER 4
Of the two given options, Option 2 is preferred, subject to the following submissions.
Ad Section 66:

This section is supported.

Ad Section 67:
Subsections (1) and (2) is supported.
Subsections (3) and (4) do not support the role of the Senate as a second House that represents
provincial interests at national level. It is however suggested that a deadlock breaking mechanism
should be included in the Constitution. A mediation committee where all the political parties
represented in Parliament and all the provinces are represented, can possibly play that role.
Subsections (5) to (13) is supported.
Ad Section 68:
This section is supported, but it is submitted that a proviso should be added that a person cannot
be a member of both the Senate and the National Assembly at the same time.
Ad Section 69:
This section is supported.
Ad Section 70:
This section is supported with the addition that the seat of the Senate is Cape Town.
Ad Sections 71 to 73:
These provisions are supported.
Ad Section 75:
This section should be deleted. It is submitted that it should not be compulsory in terms of the
Constitution to pass a Bill as stated in section 75(1) that governs almost everything in respect of
inter-governmental relations. It is suggested that an overall objective which requires that all levels
of government shall strive towards co-operation, consultation and co-ordination in the exercise of
their responsibilities with the aim of serving the people of South Africa in an optimal manner shall
be included in the Constitution. Existing intergovernmental structures such as the Intergovernmental Forum and Ministerial Forums as well as an Advisory Committee on Intergovernmental Relations, as is suggested in section 75, can be recognised by the Constitution.
Inter-governmental relations is however an area where there should be enough room for
spontaneous and informal developments and structures.

CHAPTERS 5--7:
No comment

CHAPTER 8

No provision has been made for changing the name of a Province as in section 124 of the Interim
Constitution.
Ad Section 118
Option I is preferred.
Provincial Homogeneity
This clause is problematical in that in subsection (4) it attempts to preserve homogeneity among
the Provinces. It is questionable whether there is homogeneity given the multiplicity of languages
and cultures, which differ from province to province. It is suggested that there is no homogeneity
at present and that status cannot, therefore, be preserved.
The Bill of Rights and other sections in the Act render this section redundant.
In subsection 8 - the concept of good neighbourliness is not defined and is therefore meaningless.
This sentence should be omitted.
Ad Section 121
Subsection (e). The application of this provision should apply from the time that the Interim
Constitution took effect - not from the time that the New Constitution takes effect.
Ad Section 125:
This section is generally supported, but ..it is submitted that the President should not have the
power to proclaim. a provincial election, as is suggested by the one option in subsection (3). It is
the Premier who must have the power to proclaim a provincial election.
Ad Section 130
Subsection (c) should impose a specific time limit e.g. within 60 days during which a contentious
Bill must be referred to the Constitutional Court.
Ad Section 131(2):
To be scrapped. Quite adequate and preferable to publish provincial acts in the Provincial
Gazette.
Ad Section 134:
The power to appoint commissions of inquiry and the power to proclaim referenda and
plebiscites, which are contained in section 147 of the present Constitution, have been omitted
from the Working Draft, which implies a reduction of the powers of the Premiers.
Ad Section 134
This clause is too restrictive in that neither the Premier nor a member of the Executive Council
may ever act alone, and it is recommended that:
(I)
subsection (a) be amended by inserting the words - "alone or" before the words "in
consultation"; and

(ii)
the insertion of a new section (c). "The Executive Council has determined that a member
of such a council may act alone." (This could possibly also be included in another section of the
Constitution).
It is submitted that the powers are substantially less than or substantially inferior to those
contained in the present Constitution as contemplated in CP XVIII.2. This must be corrected in
the new Constitution.
Ad Section 150:
This clause is much more restrictive than the provision made under section 155(1) and (2) of the
Interim Constitution. As the suggested working of clause 150 amounts to a substantial reduction
of a key provincial competence, the original working of the Interim Constitution should be
retained. Furthermore, according to this provision the provinces lose their exclusive competence
to impose taxes, levies and duties on casino's, gambling, wagering, lotteries and betting, and to
impose user charges as provided for in section 156(1B) and section 156(3) respectively of the
present Constitution. This clearly amounts to a reduction in the powers and functions of the
provinces with the effect of being "substantially less than or substantially inferior to those
provided for" in the current Constitution as required by CP XVIII.2, which is unacceptable.
Ad Section 151(4):
This clause must be amended to read the same as clause, 190(a) and,(b) in the case where a
province is to guarantee a loan.
Ad Section 152(b):
Agree. Any allocation of revenue by the National Government to a local government must be
made through the provincial government.
Ad Section 153:
The wording "and provincial legislation" should be inserted after "national legislation" to enhance
accountability.
Ad Section 154:
The first formulation is preferred.
CHAPTER 9
Ad Section 155:
Option 2 is preferred as it places greater limitations on the powers of Parliament.
Ad Section 156:
The words "and Schedule 6" must be added at the end of subsection (2). This would be necessary
if provision is made for framework legislation as is suggested. Two separate schedules of
functional areas are necessary in order to have a clear distinction between the areas of proper
concurrency and the areas which relate to framework legislation.

Section 157:
Option 2 is preferred. It is clearly stated in subsection (2) that the legislative function of
Parliament in this case is limited to the formulation of "justifiable and necessary principles", while
the provinces are empowered to legislate exclusively on the detail of the matters covered by
framework legislation. This inter alia recognises the principle of asymmetry, by allowing
provinces to accommodate regional differences and needs in their legislation. No overrides, as in
the case of concurrent legislation, should apply to framework legislation.
Ad Section 158:
Supported.
Ad Section 159:
Option 4 is preferred. It should be noted that there is no subsection (2) in Option 4. It is
submitted that the following subsections should be added to the draft text:
(6)

A parliamentary Bill concerning a matter which falls within a functional area listed in
Schedule 5 must be introduced in the second House Senate and requires the approval of
both the Senate and the National Assembly separately.

(7)

The Constitutional Court shall, upon application by at least one fifth of the members of the
Senate or any provincial government, and prior to the promulgation of the Bill, determine
without delay whether the Bill conforms with the objective criteria prescribed in
subsection (1).

According to CP XX the allocation of powers to the different levels of government must inter
alia recognise and promote legitimate provincial autonomy. It is suggested that in the interest of
strong and viable provincial government the overriding powers of Parliament in the concurrent
legislative field should be restricted and that the interests of provinces should be recognised and
protected as far as possible. Subsections (6) and (7) must be added in an attempt to achieve this.
Subsection (3) in Option 4 is unintelligible and should be rephrased.
Ad Section 160:
CP XXII relating to the integrity of provinces is a very important corner stone of the system of
intergovernmental relations envisaged by the current Constitution. It is therefore essential that
section 160 be included in the new Constitution.
CHAPTER 10
Ad Section 161:
This section is supported.
Ad Section 162:
Section 162 appears to be in compliance with CP XIX and XX.

Ad Section 16
Subsection (d) "Self-supportiveness" is clumsy - self sufficiency or self-dependence would be
preferable.
Ad Section 164:
It is submitted that the substructures, powers and functions of government at local level referred
to in subsection (1) must be provided by provincial legislation in accordance with the framework
provided by the Constitution.
Local government cannot be an exclusive Provincial power. Parliament must also have rights to
pass Local Government legislation within the confines of the constitution generally and provisos
of Section 155 and 157.
Ad Section 165:
Subsection 3. The words "to allow it to function effectively" are redundant and should be
omitted.
Subsection 5 should read:
"A local government shall have the competence to form and belong ... local governments."
Ad Section 166(4):
Subsection (4) should be amended to include the additional statement that a local government
shall be entitled to an equitable allocation of national and provincial revenue.
It should further be qualified by adding the words a "reasonable" allocation ... or "equitable"
allocation.
Ad Section 166(5):
Amend by scrapping the words made for provincial governments where responsibilities are
transferred to provincial governments by any other level of government.
Ad Section 168:
"Health" should read "Environmental Health". There is no decision as yet on the role of local
government with regard to the local or service development of health. This function (health)
should not, therefore, be constitutionally entrenched.

CHAPTER 12
It is noted that no provision is made for provincial public service commissions, and it is submitted
that this chapter should be corrected so as to include a section similar to section 213 of the
current Constitution in order to make provision for provincial service commissions.
Ad Section 171:
Subsection 2 - The point of this subsection is not clear. It appears to be redundant.

Ad Section 172:
Supported - except the change of name to Public Commission is clumsy and serves no purpose.
The use of Public Service Commission is preferred.
Ad Section 173:
If the name Provincial Service Commission is retained this section will have to be reworded.
NOTE:Given the preceding sections on national government, provincial and local government
(which are not stated to be outside the public service) and the opening statement of 171 i.e. "all
levels of government", is this section implying that all levels of government are subject to the
Public Administration Commission? If this is so, it would be supported. It is suggested that this
be explicitly stated.
General Comment
There are many important aspects of the Interim Constitution which have been omitted.
The protection of serving public servants has been omitted?

CHAPTER 14
Ad Section 186:
This section is supported.
Ad Section 187:
It appears to be in compliance with CP XX.
Ad Section 189:
In section 187 of the present Constitution provision is made for provinces to have legislative
competence relating to procurement administration together with Parliament. This competence is
omitted in section 189(1) of the Working Draft. It amounts to a substantial reduction in the
legislative competence of provinces which is in contradiction to CP XVIII.2.
The exclusion of the provision for provincial legislation in the matters contained in clauses 187,
188 and 189 results in provinces not being able to govern their affairs and only to act in an
administrative capacity, i.e. provinces become administrations and not governments. It is
submitted that where the words "National Legislation" appears in these clauses, they be
substituted by the words "National and Provincial legislation".
Ad Section 191:
It is submitted that the competence to require reported or evidence from enterprises receiving
funds from the provinces, is primarily a function of the provinces. It thus forms part of the
"appropriate and adequate legislative and executive powers and functions" stated in CP XX. The
omission is section 191 of any reference to provincial competence appears to be in contradiction
with CP XX. It is furthermore submitted that there might be an encroachment upon the
functional or institutional integrity of the provinces, in contradiction to CP XX1II, if Parliament
would have this competence.

SCHEDULES
Although Schedule 5 id titled "Provincial functional areas". it is in fact a list of functional areas
that fall within the concurrent legislative sphere. In view of the fact that provision is made for
different options regarding framework legislation in section 157 of the Working Draft, the
following submissions are made relating to the different schedules of functional legislative areas.
(i)

If no provision is made for framework legislation, Schedule 5 is supported as a list of
concurrent functional areas. One are should however be added to the list, viz " Finances
and Taxes, excluding the national budget". Currently the provinces have limited legislative
power over financial and tax matters (see section 155 to 159 of the present Constitution).
The residue of legislative authority over finance and taxes, including then national budget
rests with Parliament. It is thus an are where both levels of government have a certain
amount of legislative authority and it is submitted that it should be reflected as such in the
new Constitution.

(ii)

If provision is made for framework legislation, it is suggested that Schedule 5 be divided
into two lists, viz a new Schedule 5 (concurrent functional areas) an Schedule 6
(framework legislation). The two schedules should consist of the following:

Schedule 5
Agriculture
Airports, other than international and national airports
Animal control and diseases
Consumer protection
Education at all levels
Finance and taxes, excluding the national budget
Forestry and water affairs
Tourism
Trade and industrial promotion
Schedule 6
Abattoirs
Casino's racing, gambling and wagering
Cultural affairs
Environment
Health services
Housing
Land affairs
Language policy and the regulations of official within a province
Local government, subject to the provisions of Chapter 10
Market and pounds
Nature conservation, excluding national parks, national botanical gardens and marine resources.
Police, subject to the provision of Chapter 13

Public transport
Roads
Soil conservation
Welfare services
It is noted that no specific mention is made in the draft text for exclusive legislative powers for the
provinces. CP XIX requires that the powers and functions of both the national and provincial
levels of government shall include exclusive and concurrent powers. It is thus suggested that
explicit provision should accordingly be made in the new constitution for exclusive legislative
powers for the provinces. The following draft text is suggested:
A provincial legislature shall have exclusive competence to legislative on any matter which falls
within a functional area specified in Schedule 7.
Schedule 7
Provincial public media
Provincial sport and recreation
Provincial and regional planning and development, subject to a National Development framework.
Traditional authorities
Urban and rural planning and development
If no provision is made for exclusive powers, an alternative submission will be that the above
functional areas be included in Schedule 5 relating to framework legislation
"health services" should be changed to "health"
Provinces need legislative powers not just in relation to services, but more broadly in relation to
health.

GENERAL COMMENTS ON THE WORKING DRAFT OF THE NEW
CONSTITUTION
There is no mention of the Constitutional Principles which must be retained in the New
Constitution.
There are many important sections missing from the draft of the new constitution. There has not
been sufficient time to identify these specifically.
Many of the Provisions of Act no. 2 of 1994: Constitution of the Republic of South Africa
Amendment Act, 1994 which empowered the Provinces, have been omitted from the draft.
HERBERT BEUKES
Director-General : Provincial Administration

SUBMISSION TO THE
CONSTITUTIONAL ASSEMBLY
ON
SELF-DETERMINATION
BY THE
AFRIKANER FREEDOM FOUNDATION (AVSTIG)
20 FEBRUARY 1996
The Afrikaner Freedom Foundation (AVSTIG) takes cognizance of the note after article 117
in the Draft Constitutional Text (22 November 1995) and welcomes the opportunity to react
on the question of self-determination. AVSTIG's vision for an Afrikaner Volkstaat in parts of
the Northern Cape and Western Cape provinces was put to the Constitutional Assembly in a
submission as reflected in a report to the Constitutional Committee on 8 September 1995, as
well as three detailed submissions (10 August 1994, 27 Oktober 1994, 19 July 1995) to the
Volkstaat Council.
Consequently this presentation will concentrate specifically on the draft Constitution (22
November 1995) and on ways to give effect to Constitutional Principle XXXIV in the new
text. The fact that self-determination is not addressed yet, is not assumed to signify a lack of
political will to resolve this important matter.

AVSTIG's proposal should be seen against the following background:
The relatively peaceful implementation of a totally new constitutional, political, social and
economical dispensation in South Africa is partly due to Afrikaners' constructive involvement
that followed on expectations that the need for self-determination and a Volkstaat would be
addressed.
Although this new dispensation resulted in a more democratic society and more representative
government institutions, a culture of democracy and human rights will be threatened if
permanent minorities be frustrated by a lack of self-determination.
South Africa is generally perceived as an example of a deeply divided society with divergent
interests, aspirations and expectations on the one hand and limited means to address them on
the other.
Afrikaners are experiencing an increasing sense of alienation in South Africa with regard to
their language, education, public service, safety and security, land redistribution, etc. Their
needs and aspirations are not expected to be of priority for the new government and they lack
the means to change their situation. For many this adds up to a feeling of disempowerment
and even despair.
Afrikaners perceive themselves as a people with a distinct history, culture and identity, who
exercised self-determination in the past. Their present situation stands in contrast to their
concept of freedom and self-determination in a Volkstaat is seen as the only viable alternative.

These differences need not end in conflict or threaten peace and stability as in many multiethnic states. Afrikaners are prepared to continue their constructive involvement as long as
they are afforded the opportunity to pursue self-determination in a Volkstaat.

AVSTIG's proposal should be considered as part of the following approach:
Conflicting perceptions of and reactions to the concept of a Volkstaat exist, resulting from
ideological preoccupation and prejudice among Afrikaners as well as those opposing it. Much
of the misunderstanding and rejection that follow could be resolved by shifting the debate to
concrete proposals and tangible examples.
Progress could be made if two fundamental realities were faced by the relevant parties:
Afrikaners have to face the demographic reality that there is no place where a Volkstaat could
be realised at present; that a Volkstaat can only be realised as the result of a process; that this
process should be analyzed and pursued step by step; and that energy should be spent on
achieving the next step while maintaining an open-ended approach for the rest.
The ANC and other proponents of the idea have to accept that Nation Building and
Reconstruction and Development has its limits too. It could be seen as a social construct that
depends on assimilation and a forced replacement of traditional values and cultural priorities.
It is already perceived as a new orthodoxy used by the majority to regulate all sectors of
society without regard for the material interests of at least one permanent minority.
It is commonly accepted that reconciliation can only be achieved where recognition is given,
which means that Afrikaners' efforts to realise self-determination in a Volkstaat should not be
rejected out of hand.
On this basis parties could find enough common ground to work out solutions to the benefit of
all, assuming that the new Constitution recognises the principle of selfdetermination and
provides for its realisation where certain conditions are met.

SOUTH
AFRICAN
ADMINISTRATION

INSTITUTE

OF

PUBLIC

20 February 1995
The South African Institute of Public Administration (SAIPA) would like to make
representations to the Constitutional Assembly concerning Chapter 12 of the Working
Draft of the new Constitution. In this connection please see the attached submission.
SAIPA is a professional institute, the purposes of which include promoting the study and
practice of public administration and management, and research into this field. The
Institute also maintains close contact with similar organisations abroad as well as
international bodies operating in the field of public administration.
SAIPA was established in 1963 as a non-profitmaking company and has approximately
2000 members, including top managerial personnel at all three levels of government,
academic staff at universities and technikons and researchers.
A VILJOEN
EXECUTIVE DIRECTOR
-----SOUTH AFRICAN INSTITUTE OF PUBLIC ADMINISTRATION
Comment on Chapter 12 of the Working Draft of the New Constitution
SAIPA is of the opinion that the provision made for the public service and its
administration in Chapter 13 of the Interim Constitution is preferable to the
corresponding provision in Chapter 12 of the Working Draft. This point of view is backed
by a research report issued jointly by the Human Sciences Research Council and the
South African Institute of Public Administration in 1993, indicating that the trend in new
democracies such as India, Namibia and Zimbabwe (all Commonwealth countries) is to
spell out in their constitutions, arrangements concerning the public service.
SAIPA would like to affirm the importance of the public service to the country, which fully
warrants appropriate treatment in the Constitution.
While appreciating the possible need for the final Constitution to be more concisely
worded than the Interim Constitution, SAIPA feels that this could have been achieved by
editing the existing provisions while retaining their essence.
The Institute wishes to comment more specifically on the following aspects:

Terminology
Two key expressions used in Chapter 12 of the Working Draft, viz.
"public
administration" and "public service", are used in a manner which does not bring out the
basic difference in the meaning of the two expressions and, indeed, is considered to be
confusing.
The public service consists of persons, that is to say it is a body of persons or, more
precisely, a personnel corps. Public administration, on the other hand, refers to certain
activities or processes of a generic nature which take place in public institutions.
The Institute would advise that the terminological problem contained in the present
formulations be cleared up and is willing to assist in this connection.
Public Administration Commission
The intended composition of the Public Administration Commission so as to be
representative of the nine provinces, raises questions as to the representation of the
national level of government and administration, and possibly as regards representation
of other interested bodies.
The Institute would strongly advise against composition based on representation in a
body of this nature. Representation implies advocacy of certain (vested) interests, while
such a body ought to be characterised by its impartiality, independence and objectivity.
There is also a practical difficulty with representation: Representation would tend to
make the Commission too large and costly.
The function of the Public Administration Commission as stated in the Working Draft, is
noticeably wide, and can be criticised on the grounds that it is too vague. The Institute
regards the present wording as a weakness; there should be clarity as to the role of a
body considered important enough to be provided for in the Constitution. In line with
Constitutional Principle XXIX which stipulates that there shall be a public service
commission, it would seem to the Institute to be imperative that the function and powers
of the Public Administration Commission should be worded in a way which clearly brings
out its involvement with the administration of the public service, apart from any other
responsibilities it may be given regarding public administration.
Political appointments
It would seem from the wording of clause 171(2) of Chapter 12, that it is intended to
make provision for political appointments in the public service. The Institute is strongly
opposed to the inclusion of such a provision. In the long run, it would be best to
maintain the public service as an apolitical, professional personnel corps. Provision for
political appointments should be made elsewhere in the Constitution. The Institute
would urge the scrapping of the particular provision.

Prohibition of favouritism and victimisation
The Institute welcomes the inclusion of clause 173(3) in Chapter 12 prohibiting
favouritism and victimisation of public servants on the basis of political affiliation. The
prohibition should, however, be extended to also protect persons seeking employment
as public servants.
Provincial service commissions
The reference to a "single" Public Administration Commission, together with the present
provision for provincial representatives, would seem to imply the abolition of the existing
provincial service commissions. As far as the Institute is aware, these bodies are
fulfilling an important role in promoting objectivity, fairness and accountability in the
staffing and administration of their particular segments of the public service. The
Institute would counsel full consultation with the provincial authorities before removing
the present constitutional base for provincial service commissions.

THE HUMAN RIGHTS COMMISSION
20 February 1996
The Human Rights Commission is pleased to make a submission on the draft working document of
the Constitution now under discussion. To assist with our intervention, the Commission held a
two-day workshop on the Constitution at Glenburn Lodge, Muldersdrift, 26-17 January 1996. Our
substantive submission drafted by Advocate Karthy Govender, a member of our Commission, on
behalf of the Commission are hereby attached.
In addition to what is stated therein, I wish to draw the attention of the Constitutional Assembly to
two further pertinent matters:
The Right to Development.
The only reference to development in the Bill of Rights is in Section 23(b)(iii) of the draft
constitution. We are of the opinion that in South Africa where the Reconstruction and
Development Programme is the driving policy of government for the socio-economic
transformation of our society, the right to development should receive more prominent attention in
the final constitution.
We humbly draw your attention to the formulation of the Vienna Declaration where the intrinsic
link between development and human rights is asserted (vide Sections 8-11 of the Vienna
Declaration). We believe that a separate section on Right to Development, especially as there is
doubt that the section on Economic Activity will survive, is essential. We are deliberately refraining
from suggesting wording for the draft. We think we should leave that to the experts. For your
information, however, I attach the relevant sections of the Vienna Declaration.
On State Institutions Supporting Democracy:
We have noted that the section on the Human Rights Commission and other institutions has been
much abridged. We assume that the intention is to allow the legislation to supply the details and
not to take away any of the powers granted by the Interim Constitution. We note, for example,
that Section 106 of the draft working document contains, in summary form, elements of Section
116. We note especially that Section 106(3) of the working document does not contain the
provisions of Section 116 (1)(c) and (e) as well as subsection (2). We fear that that will take away
substantial powers from the Human Right Commission which legislation does not provide relying as
it does on the Interim Constitution.
Our suggestion, therefore, is that, should the restructured Sections 106 and 109 remain (and we
can see much merit in that) then we will require that the legislation be amended in order to
incorporate the provisions of Section 116 of the Interim Constitution which the new Constitution is
silent on.

Should the Constitutional Assembly so require, we are ready to appear before the relevant
Committee in order to make oral presentations. In any event, please do not hesitate to contact me
should any of our submission require explanation.
N. Barney Pityana, PhD
CHAIRPERSON
C.

Our Submission
The Vienna Declaration
_________________________

SUBMISSION OF THE HUMAN RIGHTS COMMISSION (THE COMMISSION) TO
THE CONSTITUTIONAL ASSEMBLY CONCERNING THE WORKING DRAFT OF
THE MEW CONSTITUTION
INTRODUCTION
The Commission, at a workshop hold on 26th and 27th January 1996, discussed the Working draft
of the new constitution. Our discussions focused primarily on the bill of rights and we considered
both the substantive and 'operational' provisions. Other chapters which impact on the commission
such as the Courts and Administration of Justice and State Institutions supporting democracy were
also considered. Commissioners were also invited to discuss other sections of the working paper
which concerned them. Whilst every effort was made to reach unanimity, where this was not
possible, the divergent views are expressed in this report. We have attempted to be as brief as
possible in our motivations. We would be happy to submit a mere detailed motivation if required.
CHAPTER 1. FOUNDING PROVISIONS.
The commission considered that it would be most appropriate to include section 3(2)(b) in the
founding provisions as the sub-section, at the outset, indicates that the constitution whilst
protecting fundamental rights also requires certain duties and responsibilities on the part of the
citizenry.
Language:
The Commission recommends the adoption of option 3 plus paragraphs 2 and 3 of option 1.
CHAPTER 2. BILL OF RIGHTS
Section 8:
The Commission preferred option two. The presumption in section 8(4) would mean that conduct
having a discriminatory impact would require justification. This would help root out insidious and
latent discrimination.

It was also felt that 'unfair' should qualify discrimination. The Commission was of the opinion that
it would be inappropriate to regard a differentiation having a rational basis as a breach of section 8.
As discrimination is capable of a non-pejorative meaning, it would be advisable to quality it with
'unfairly'.
The Commission is of the opinion that the words 'but not limited to' should be included in section
8(3). We are of the opinion that it would be unwise not to explicitly indicate that the list is not a
closed one.
Section 10:
It is recommenced that option 1 be adopted. The commission is of the option that the wording
used in the Interim Constitution is to be preferred:
Everyone shall have the right to life.
Given the decision of the Constitution Court in S v Makwanyane 1995 (6) BCLR 665 , it would
mean the preservation of the status quo.
Sec ion 11:
It is recommended that the words 'bodily and psychological integrity' in section 11 (2) be omitted as
the preceding phrase is wide enough to cover this.
It is recommended that 11(2)(b) be included in the Constitution and that preferably the legislature
or the courts determine the scope and ambit of this right.
Section 14:
It is recommended that the phrase 'or other recognised traditions' be included. This inclusion would
extend the scope of this right within reasonable limits. Homosexual marital rights, which may not
be a recognised tradition, is in our opinion, protected by section 8.
Section 15:
We are of the opinion that given the violence in our society we should prohibit the incitement of
violence and omit the qualifying word 'imminent'. The other option is to omit any reference to
clause 15(2)(b). We believe that this exception seeks to incorporate the first limb of the test
promulgated by the US Supreme Court in Brandenburg v Ohio 395 US 444. Such a limited
exception may not be appropriate to present day South Africa as it affords considerable protection
to those advocating violence.
We are of the opinion that clause 15(2)(c) be included in the constitution. Hate speech has no or
very limited value in a society such as ours and yet has the potential for serious harm. We are of

the opinion that the cautious approach suggested by the majority in R v Keegstra [1990] 3 S.C.R.
697 should be adopted.
The Commission was of the opinion that section 13(3) should be omitted. The regulation of state
financed media in order to achieve subjective goals would allow administrative interference in
important modes of communication. This may seriously impair and inhibit the state funded media in
its functioning as a national broadcaster.
Section 18(2):
It is recommended that the word 'adult' be included as it makes the intention of the draftspersons
more explicit.
Section 21:
It is recommended that we adopt option 3. It protects a basic right and given our history such a
right ought to be expressly protected. Entry standards into professions would clearly be justified in
terms of the limitation clause.
Section 22(3)c:
Some commissioners felt that it was necessary to include the right to lock out workers in order to
preserve a balance. Other commissioners felt that, given the inequality inherent in the relationship
of employer and employee, it is not necessary to strive to achieve such a balance.
Section 24:
After considerable discussion consensus was reached on the following compromise:
a) Option 2 be accepted subject to the amendments suggested below.
b) 24(2)(a) for a public purpose, for land reform or in the public interest, and
b) shall be subject to the payment of compensation, within a period and in a manner as agreed or
decided by a court.
It is suggested that section 24(4) be deleted.
The commission was of the opinion that section 24(4) was far too wide and would result in
insignificant constitutional control over a deeply emotive issue. However it was felt that, given the
importance of land reform, express mention of this as a purpose should be made. Further it was felt
that 'shall' should replace 'may'.
Given the structured discretion afforded to a court to determine compensation, this may in the final
analysis be immaterial. It was, however. felt the use of the word 'shall' may have the effect of
assuaging certain communities.
Sections 25 and 26:

The Commission welcomes the far-sighted proposal of the Constitutional Experts on socioeconomic rights, their monitoring and their enforcement. We respectfully endorse the suggestion
that the commission be charged with the specific duty of assessing whether reasonable and
progressive measures are being taken to secure the rights in question.
Section 25(3):
The Commission felt that the inclusion of section 25(3) would add more substance to the right of
access to housing and land and should thus be included.
Section 27(b):
The Commission was of the opinion that greater substance would be added to the right if the words
'parental care' were included.
Section 28:
It was strongly felt that option 1 should be the one included in the final constitution. Section 28(3)
of option 2 may provide constitutional sanction for latent discrimination.
Section 29:
Option 1 is the preferred option and it is recommended that the word 'activity' in section 29(2) be
deleted.
Section 31:
Section 31(2) should be included. National legislation stipulating the exceptions to the right and
procedures to be adopted in accessing information is imperative.
Section 32:
The majority of commissioners preferred option 1 with 'reasonable' included in section 32(1). A
minority preferred option 2.
Section 34:
We are of the opinion that the brackets in section 34(1)e should be omitted. The onus should be on
the state to satisfy the court that bail should be denied.
section 34(2)(e) - should be amended to include 'basic physical exercise'.
section 34(3)(e) - The Commission is of the opinion that legal representation should be provided to
accused persons if the interests of justice require it. This, we believe, is the more appropriate
standard.
Section 35(1)(a):
The Commission is divided on the standard to be adopted in the limitation clause. Some
Commissioners were of the view that the more exacting standard of justifiable, reasonable and
necessary was appropriate when certain rights fundamental to this society was being limited.
Others felt that the justifiable and reasonable standard was all that was required and that the

executive and legislature should not be saddled with a standard that would make limiting the rights
very difficult. A third view was that, given the judgement of Chaskalson P in S v Makwanyane,
the standard adopted would depend on the importance of the right to this society balanced against
the purpose for its limitation. The nomenclature used in the section would thus be less significant
that the substantive inquiry.
Section 35:
The Commission is of the opinion that section 33(1)(c) be included. One of the distinctive
characteristics of the post-apartheid South Africa is our integration into the international
community and acceptance of International Law and norms.
Section 35(2):
The word 'unfair' should be included.
Section 36(2)(b):
The Commission is of the opinion that the bracket should be deleted. The time frame in the text
strikes the appropriate balance between accountability and being able to act effectively.
The following subsection should be included in section 36:
The detainee may not be interrogated except in the presence of a lawyer or other person, of
the detainees choice, acting in an observing capacity and not in an advisory capacity.
Section 38(2):
The Commission recommends that this subsection be phrased positively.
Section 38(3):
The flexibility inherent in option 1 makes this, in our opinion, the most appropriate option.
As a general principle, it is submitted that the bill of rights pays insufficient attention to the right to
development. The World Conference on Human Rights reaffirmed the rights to development as an
integral part of fundamental human rights. It asserted that states should cooperate with each other
in ensuring development and eliminating obstacles to development. It is recommended that
consideration be given to explicitly recognising this right.
COURTS AND ADMINISTRATION OF JUSTICE
Section 96(3)(b):
We suggest that the High Courts of the provinces be given jurisdiction over the constitutionality of
an act of the Provincial legislature. This would allow more courts to participate meaningfully in the
process of interpreting the constitution and as this would contribute more to building up a culture
of constitutionalism than would a concentration of powers in the Constitutional Courts.

Section 100:
The commission recommends adopting option 1 as this process of appointment is less overtly
political than the other option. However the following amendments to the option are suggested:
1) Section 2 of option 2 be included after section 1 of option 1.
2) Section 6 of option 1 be deleted and be replaced by section 9 of option 2.
Section 101(3):
It is recommended that the minister act on the advice of the senior judge in the appointment of
acting judges. Criteria stipulating how acting judges should be appointed in order to make the
judiciary more representative of this society should be agreed upon between the minister of justice
and the various judge presidents.
Section 103 (a):
It is recommended that the grounds for removal should be grossly incompetent and gross
misconduct. It is necessary that the judges enjoy security of tenure and this more exacting
requirement would contribute to greater independence on the part of the judiciary.
Section 104 (1)(j) :
It is recommended that the subsection be rephrased in the following fashion:
j) when considering matters specifically relating to a division of the High Court, the Judge
President of the division. The Premier of the province concerned may attend as in observer.
Section 105:
It is recommended that procedures for dealing with complaints against judicial officers be included
in an act of Parliament as soon as practicable. Further the commission proposes that there be a
retirement age for all judicial officers.
STATE INSTITUTIONS SUPPORTING DEMOCRACY
Section 109:
It is suggested that the name of the commission be changed to the SOUTH AFRICAN HUMAN
RIGHTS COMMISSION.
The commission recommends that the tenure of its members be included in the Constitution in
order to be consistent with the provisions relating to the Public Protector and the Auditor-General.
Section 115(4)(a):
The Commission recommend the following substitution:
nominated by a committee designated by Parliament in terms of the rules and orders. In
respect of the South African Human Rights Commission, the chairperson or his
representative shall be a member of committee.

Section 115(4)b:
It is suggested that members of this commission should be approved by Parliament by a resolution
adopted by at least 75% of the members.
Section 113:
We recommend that the following second paragraph be added:
The electoral commission must, as soon is possible after the elections, certify whether the
elections were free and fair.
Section 187(1):
It is recommended that the word 'annual' be added before budget.
Section 196:
It is the commission's view that the appointees to the Financial and Fiscal Commission have
expertise in economics, public finance, public administration, taxation. management or accountancy
and be impartial.

NATIONAL LAND COMMITTEE
THE NLC ARGUES IN FAVOUR OF THE SCRAPPING OF THE PROPERTY CLAUSE
FROM THE CONSTITUTION
A.

Background on the National Land Committee
The National Land Committee (NLC) is an independent national organisation
consisting of a network of nine affiliate organisations who work directly with about
400 rural and landless communities throughout South Africa.
The NCL's main aims are to lobby for a just land reform policy; to assist in
building community organisations and networks to promote and protect land
rights; and development resources are extended to landless and rural
communities.
The network is not aligned to any political organisation and affiliates work with
communities irrespective of their political orientation or association.

B.

Implications of the Property Clause on land reform
Since the onset of negotiations in 1993 a critical subject that was a burning issue
for major political parties has been the constitutional protection of Property
Rights. Parties representing the interests of current land owners, mainly DP and
NP, insisted on this entrenchment.
The NLC is opposed to the constitutional entrenchment of current property rights
because such a step merely reinforces the highly skewed and unjust distribution
of land, which is the result of centuries of dispossession effected through
colonialism and apartheid. This resulted in Black people being effectively denied
access to land through both legal and economic measures.
Should property rights be entrenched in our constitution, this could have the
effect of protecting white land owners while depriving blacks, particularly those
falling outside the Restitution process, of land or rights to it.
Therefore, in practice, the Property Clause will mean that our newly elected
democratic government will be protecting white land owners and black people,
particularly those who do not fall within the scope of the Restitution process, will
have little or no land or land rights.
This will be contrary to the government's commitment to redressing past
imbalances. For these reasons landless people at the Community Land
Conference (in February 1994) attended by over 300 rural communities and the
Department of Land Affairs' Policy Conference (in August 1995) unanimously
called for the removal of the property clause from the constitution.

-2The NLC is of the view that there cannot e an effective land reform programme
that will redress past imbalances if the success of land reform will be dictated by
current white land owners, who are protected by the property clause.
With the present proposal by some parties to the current draft of the constitution,
the pace and manner of land reform will be dictated to by the ability of the state to
pay market value prices for land. At present we are witnessing much resistance
by white land owners to sell their land. In some cases land prices are made
exorbitant and thus severely curtailing the ability of the government to pay for
such land. Hence the entrenchment of property rights, together with the need to
purchase land from the present owners for the sake of redistribution, could limit
land reform. Black people would be at a loss.
As long as the property clause makes market-related prices the determinant for
expropriating land, government's power to implement land reform programmes
will simply be challenged by present land owners as contravening the property
rights clause in the constitution, and black people will remain landless.
C.

Recent debates on the Property Clause
Recently, the ANC, DP and the NP have been having furious debates about what
should be included as the Property Clause in the final Constitution. This
dilemma is reflected in the positions taken by various political parties. The NP
and DP, though in agreement with the general spirit of land reform, nonetheless
are adamant that present property rights be entrenched.
The ANC and PAC, on the other hand, are insistent that a property clause should
not stand in the way of effective land reform that the state ought to pursue
through legal and financial measures.
While we commend the ANC and the PAC for their insistence that a property
clause should not hinder land reform, we nevertheless remain deeply concerned
about the implications of the inclusion of the property clause in the final
constitution. Even with the latter political parties' insistence, the NLC remains
concerned about the implications of the property clause should be it entrenched
in the final constitution.
The NLC is concerned about the state's financial ability to assist landless people
to acquire land, In the NLC's Land Reform Policy Proposals, we propose that
other factors need to be taken into account in determining compensation. These
include unsettled and pending land claims, the proximity of high density
settlements, the history of its acquisition, the existing condition of the land and
the degree of the state investment in the form of subsidies and aid.
The ANC's proposal for the inclusion of a section which states that the clause
should not apply to land reform measures, may reduce the limitations caused by
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reconciliation.
The approach of the new government, and particularly of the DLA, is to develop
locally negotiated solutions. The existence of a property clause will directly affect
these local negotiations by strengthening the hand of the present land owners
unfairly and unduly. This effectively means that when negotiations happen at a
local level, outside the parameters of state programmes, they will be undermined
by the land owners' knowledge that their rights are more powerful under the
constitution.
This will unfairly tip the power scale in favour of current land owners thus
effectively limiting local solutions and may further limit land reform to state land.
The NLC and its affiliates are opposed to the continuation of insecurity over
property rights, particularly for black people. Rather than having a property
clause that may bring many unintended consequences in the future, it would be
better to follow the Canadian example, and look at what specific rights need to be
protected and the appropriate compensation for each kind of right.
We believe that this could be done through normal legislation which could be
specifically tailored to its particular purpose. Thus rights to property like
intellectual property, investments and land could be secured in different but
specific ways through legislation.
The other clauses in the constitution, like the equality clause, the privacy clause,
and many others can then be used to stop excessive expropriation by the state.
Our history of land rights means that the constitution must also include a right to
land clause to remedy the present situation of landlessness.
The clause in the Interim Constitution stating that the "right to have equitable
access to land. The state must take reasonable and progressive legislative and
other steps to facilitate this access", has not been wholly supported by some
parties, mainly because it obliges the state to introduce land reform measures.
For landless communities throughout South Africa, such a right to land means
that they can use the constitution to demand that the state does introduce
mechanisms to change their present landless situation.
Many supporters of the property clause say that potential investors would be
unwilling to invest in the country if property rights are not secured. We disagree
with this view for a number of reasons. Firstly, international investors are
generally more interested in intellectual property such as their name, research
and development expertise, etc. Secondly, investor are far more interested in
the stability of the country generally. Thus continuous unrest, uprising and land
invasions by landless people demanding land would be a far greater
disincentive. Lastly, the international community is now convinced that the new
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apartheid governments. Thus, if reasons for scrapping the property clause are
made clear, and appropriate legislation is introduced, the perceived detrimental
effect of scrapping the property clause would in practice be non-existent.
D.

Conclusion
It is in the light of the above that the NLC continues to call for the scrapping of
the property clause from the final constitution. Furthermore, we call upon all
political parties who are committed to redressing the past imbalances caused
particularly by apartheid to support this call with due consideration to the millions
of landless people in South Africa.
We hope that in deciding what should go in the final constitution, you will give
great thought to the plight of the landless in our country.

SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY FROM REPRESENTATIVES
OF RURAL AND LANDLESS COMMUNITIES
We are representatives of rural and landless communities from KwaZulu-Natal, Free
State, Mpumalanga, Eastern Cape, Northern Province, North West, Western Cape and
Northern Cape provinces. We are the most impoverished and destitute section of the
South African population and have been the victims of land deprivation, forced removals
and other apartheid policies that denied us access and rights to land.
We are deeply concerned by the presence of the property clause in our interim
constitution because we believe that this clause will make it impossible for us to access
and control land. We are poor, as a result of continuous evictions; impounding of our
livestock; destruction of our possessions, and we therefore cannot afford to buy land
from private land owners.
We are pleading with the constitutional assembly negotiators to remove the property
clause from our final constitution.
We call on our democratically-elected government to remove the property clause from
the constitution. If it is not removed, the property clause will:
1.

Strengthen and maintain unfair land redistribution caused by apartheid.

2.

Give present land owners rights to continue with unfair, arbitrary and cruel
evictions, especially among the labour tenant and farm worker communities.
Leaving such communities without legal protection. We have already witnessed
the threats by some farmers to challenge the Labour Tenants Bill, on grounds
that it interferes with private ownership of property.
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Make it impossible for the government to regulate the use of land. This means
that government may not be in a position to expropriate land for purposes of land
redistribution, even if the said land is not used effectively.

4.

Make the RDP's commitment to redistribute arable land within the first five years
practically impossible to implement.

5.

Make it impossible for the government to fulfil its land reform process. The high
price of land that it will be required to pay to land owners will make it difficult for
the government to buy as much land as is needed to meet the demands of most
of the landless and poor people.

We believe that it is not necessary to protect right to land through the property clause in
the constitution. Such rights may be adequately protected through normal legislation.
If the property clause is written in the final constitution, it will be obvious that our
government will not be able to do anything to help us get land. If this happens, we will
be forced to use land invasion as our last resort.
Finally, we call on all political parties who are committed to redressing the past injustice,
to ensure that the property clause is removed from the final constitution -in solidarity
with the plight of the rural, landless and poor communities.
BRENDEN PEARCE
National Director, NLC
BRAAMFONTEIN

12 February 1996
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
Thank you for the opportunity to make further submissions regarding the New Constitution.
My husband and I would like to make the following submissions.
Chapter 1
National Symbols - 5
We are in favour of retaining the present national flag. We would also like to see the
shortened version of the National Anthem (arranged by Prof. Khumalo) as approved by
Cabinet retained.
Language - 6
We are aware that language is an extremely sensitive issue and would not like to hurt anyone,
but we feel that for purposes of unity it would be more practical (and financially more viable to
have one official language. The other 10 languages could all have the same secondary official
status and at the same time, respect for and development of these and any other languages that
people may speak be entrenched.
Chapter 2
Freedom of expression - 15
We believe that the State should regulate (not in the sense of banning or censoring) the
publication and means of distribution of material such as pornography and child pornography
that maybe offensive to certain members of the public.
Economic activity - 21
We would like to see Option 2 included in the Constitution.
Property - 24
We would like to see Option 2 included in the Constitution.
Education - 28
We would like to see Option 2 included in the Constitution, provided that the definition of
culture refers to nation building rather than separate identity.
Academic freedom - 29
We would like to see Option 1 included in the Constitution.
Thank you once again for the opportunity to comment and express our opinions.

HOOIJER, E (Mrs)

COSATU
Congress of South African Trade Unions
Johannesburg
COSATU SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY ON THE NEW
CONSTITUTION
Please find enclosed COSATU's written submission to the Constitutional Assembly.
As you can see from our submission, COSATU is raising issues of major national concern.
Failure to address them could have serious repercussions for our country, particularly in the
field of labour relations and the economy.
We would therefore appreciate it if you could extend an invitation to us to give oral
substantiation of our submission. While the opportunity to submit written presentations is
valuable, we believe that there are matters dealt with in this memorandum which could most
effectively be dealt with in an oral format.
Further, there are matters which we are still receiving legal advice on. We understand that
some parties may have been given an extension beyond the February 20th deadline. We would
therefore request in advance that the CA accepts our supplementary memorandum which may
be submitted to you once our legal advice has been completed.
SAM SHILOWA
General Secretary
INTRODUCTORY NOTES
These submissions to the Constitutional Assembly come at the end of the process of public
participation in drawing up our new Constitution. COSATU, with membership approaching
the two million mark, represents the largest organised constituency in the country. We also
express the concerns of a broader constituency of working people and the poor who want to
ensure that the new Constitution is a document which empowers all South Africans, and does
not further entrench the privileges of the rich and powerful in our country, at the expense of
the majority.
We therefore feel confident that these submissions will be given the weight they deserve. They
are the product of extensive discussion, not to mention the result of numerous struggles for
human rights and dignity waged by ordinary working people. We commend the Constitutional
Assembly for taking the view that the Constitution is not the preserve of a few legal minds and
constitutional experts, that the Constitution must be understandable and accessible to ordinary
people, and that it must truly reflect the will of the South African people. In this light, we
want to believe that these submissions will not be taken lightly.
We are deeply concerned that a number of proposals made by various parties, if accepted, will
fundamentally undermine the democratic character of our new Constitution, and even reverse
some of the democratic gains made by working people. We respond to some of the areas

which are particularly problematic. We also advance concrete proposals which we believe will
assist in taking the Constitution forward.
While we recognise that the Constitution needs to be broadly acceptable to the country as a
whole, it cannot at the same time be held hostage by minority interests. We therefore want to
warn against horse-trading which so dilutes the democratic character of our Constitution, that
we end up with a document which becomes an impediment to, rather than a vehicle for,
democracy and transformation. We also want to emphasise that the Constitutional Assembly
is a sovereign body which cannot be prescribed to by outside interests. It is the South African
people who at the end of the day must determine the final shape of our new Constitution.
Minority parties must not labour under the illusion that they hold some sort of minority veto in
the Assembly. If they use their minority vote to consistently block the will of the majority,
COSATU will fully support the route of taking the Constitution to a referendum of the South
African people.
This submission reiterates a number of key proposals which were raised in our submissions to
the Constitutional Assembly on June 3 1995, and which we still believe can be taken on board.
We have tried wherever possible to couch our proposals in the form of concrete formulations.
While this is the last round of public submissions, we would welcome both the opportunity to
present them directly to the Constitutional Assembly, as well as to discuss them with political
parties and other stakeholders.
1.

ACCESS TO INFORMATION

*PROPOSAL:
Clause 13, read with Clause 31 should not undermine the ability of workers and
communities to access information held by companies, both private and public. We reject
the proposal of the Democratic Party to exclude this right from Clause 31.
The current formulation of Clause 31 reads as follows:
"31(1) Everyone has the right of access to (a)
(b)

any information held by the State; and
any information that is held by another natural or juristic person and that is
required for the exercise or protection of any rights.

[(2) This right must be regulated by national legislation.]
The DP has expressed concern over the 'invasion of privacy' encompassed by the application
to juristic persons as well. If this reference is removed, it will have significant implications for
the right of workers, unions, and communities to access to information from employers. It is
imperative that juristic persons are covered under this section.
South Africa is a country where a veil of secrecy has existed, not only in relation to the state,
but also in relation to employers. Lack of access to information by workers, consumers and
society as a whole, has enormously prejudiced their human rights. This is true whether in
relation to the right to a healthy living and working environment, the right to work, and so on.

The right of access to information held by the State or State organs only, and only insofar as
such information is required for the exercise or protection of a person's right, is not adequate.
2.

RIGHT TO PICKET

*PROPOSAL:
The Right to Picket should be incorporated into Clause 16 to read.. "Everyone has the
right, peacefully and unarmed, to assemble, to demonstrate, to picket, or to present
petitions ".
COSATU believes that the right to picket, which is fundamental to the right of workers to
organise themselves, and to assemble and demonstrate in support of their grievances, should
be expressly included within the ambit of this section. Its express inclusion will prevent
unnecessary litigation as to what exactly the right to assemble peacefully and to demonstrate
covers. Given South Africa's history of repression, and particularly repression against the
organised labour force, it is essential that the right to picket be recognised as an essential
adjunct to the right to assemble and demonstrate. The Reconstruction and Development
Programme supports inclusion of the Right to Picket in the constitution (RDP 4.8.3.2).
The alternative would be to include the Right to Picket specifically in the section on Labour
Relations as follows: "Trade unions and workers shall have the right the picket at the
premises of employers"

3.

TRADE UNION SECURITY AGREEMENTS

*PROPOSAL:
The right to conclude union security agreements should be contained in the Limitations
clause: "Nothing in the Bill of Rights shall preclude legislative and other measures
permitting trade unions and employers concluding trade union security agreements".
The ILO leaves the question of union security agreements to individual nation states to decide,
and does not deem the closed shop and agency shop to constitute an infringement of Freedom
of Association.
However, union security arrangements (i.e. the closed shop and agency shop) should be
expressly included in this section in order to be constitutionally protected. Union security
arrangements have been challenged in Canadian cases like Lavigne (Lavigne v Ontario Public
Service Employee's Union [1991] 2 SCR 211). There the Supreme Court was asked to rule
that an agency shop constituted a violation of freedom of association. The closed shop and
agency shop and union security arrangements should be entrenched as essential elements of
freedom of association.
Failure to do this could threaten the entire new labour relations dispensation, which has been
so painstakingly negotiated and crafted. Extensive discussion was devoted to ensuring that
the closed shop and agency shop arrangements provided for in the new LRA were in line with
democratic principles. This solution, negotiated by unions and employers, builds in various
checks and balances to ensure that union security arrangements are regularly tested to
determine that they continue to have majority support. The LRA provisions are arguably the

most democratic regulation of union security arrangements devised anywhere. It would be
ironic if our new constitution unintentionally reversed this democratic advance, because it
failed to protect the rights of workers to negotiate these arrangements with employers.
Further, the RDP proposes that "the Constitution should not prohibit the conclusion of union
security agreements, including closed and agency shops". (RDP Clause 4.8.4)
Principle 28 in the Interim Constitution anticipates that the freedom of association will be
qualified by collective bargaining which could result inter alia in union security arrangements
being negotiated. Principle 12 entrenches free association. This is expressly qualified in order
to ensure that the compulsory features of collective bargaining, particularly agency and closed
shops, are constitutionally permitted.
4.

ECONOMIC ACTIVITY

*PROPOSAL:
COSATU supports option 1: that there should be no economic activity clause.
The current formulation of Clause 21 is as follows:
"Option I
No provision regarding a right to economic activity.
Option 2
(1)

Everyone has the right to pursue a livelihood and engage in economic activity
anywhere in the Republic.

(2)

Subsection (1) does not preclude measures that are designed to promote the
protection or the improvement of the quality of life, economic growth, human
development, social justice, basic conditions of employment, fair labour practices, or
equal opportunity for all, provided such measures are justifiable in an open and
democratic society based on freedom and equality.

Option 3
Everyone has the right to pursue the livelihood of their choice, including the right to choose
freely their occupation or profession, their place of work and their place of training. "
Option 3, which has been renamed "Freedom of Occupation", has been reformulated as
follows:
"Every citizen has the right to choose freely their occupation, place of work and place of
training. The practice of the occupation may be regulated by law."
The right to economic activity as set out in Option 2 is not an internationally recognised
fundamental right, and should not be included in the Constitution. This right effectively
entrenches one economic system and should be removed. It is fundamentally undemocratic to
constitutionally prescribe to people that they adopt a particular type of economic system.

Option 3, the Freedom Of Occupation clause, also raises various problems. Firstly, it can
potentially be abused to attack union security agreements ( if there is no specific provision
permitting these types of agreements), and outlaw measures aimed at preventing or
discouraging the use of scab labour. Secondly, it could be used to prevent Government from
introducing community service, compelling for example doctors and other professionals to
render service in poor areas of the country. It is notable that the German Constitution, from
which this clause is borrowed, has another clause, not incorporated, which takes care of this
problem. Fourthly,, Option 3 excludes the qualifier clause in Option 2(2), which attempts to
prevent this Clause being abused.
If the intention of this clause is more clearly expressed to be a freedom of vocation clause, and
formulated in a way which addresses our above concerns, COSATU would not oppose it. We
have consistently fought against apartheid practices such as job discrimination, and have
fought for progressive training programmes to address the barriers which historically
oppressed workers have faced. We therefore propose the reformulation of the clause, and its
renaming to reflect the concept of 'The Right to Choose ones Vocation'.
5. LABOUR RELATIONS
The current formulation is as follows:
"22

(1)

Everyone has the right to fair Labour practices.

(2)

Workers have the right -

(3)

(4)

(a)

to form and join trade unions;

(b)

to participate in the activities and programmes of a trade union; and

(c)

to strike.

Employers have the right (a)

to form and join employers' organisations,.

(b)

to participate in the activities and programmes of an employers'
organisation; and

[(c)

to lock-out.]

Every trade union and every employers' organisation has the right (a)
(b)
(c)
(d)

*PROPOSAL:

to determine its own administration, programmes and activities,.
to organise,.
to bargain collectively; and
to form and join a federation."

*

Clause 22(2)-COSATU supports the retention of this section. We reject the DP's
proposals to circumscribe the right to strike.

*

Clause 22 (3)-COSATU supports the exclusion of (c)- the employers right to lockout. We reject the argument that the right to strike should be 'traded' for the right
to lock out.

The NP and the DP want to exclude the right to strike if the lockout is not entrenched in the
constitution. This goes entirely against international law and precedent, as well as the
platform contained in the RDP. Whereas the right to strike is recognised by the International
Labour Organisation as a fundamental right, there is no recognised right to lock-out.
As the Technical Committee states in its memorandum to the Constitutional Assembly, the
right to lock-out is not a universally accepted right for the purpose of Constitutional Principle
II and there is no constitutional reason for its inclusion in the Bill of Rights. Most
constitutions do not include the right or freedom to lock-out. There can therefore be no tradeoff between the right to strike and the lock out.
It is a fundamental misconception that the employers 'right' to lock-out balances workers right
to strike. This view fails to understand the nature of the relationship between employers and
workers. It incorrectly assumes that we are dealing with equal partners. Workers have only
their labour to sell. Employers own and control the means of production. The right to strike
attempts to balance this huge inequality in power. This is recognised in the RDP, which all
parties in the GNU claim to support, which states in 4.8.4 that "the right to lock out should
not be included in the constitution".
There is no reason why lock-outs need special constitutional protection, and all references to
the lock-out should be excluded from the constitution. The recourse to lock-outs is provided
for in the Labour Relations Act. The reason for its inclusion in the LRA is not based on
fundamental rights, but based on pragmatic considerations, relating to the variation of terms
and conditions of employment.
The DP, if it fails in its attempts to exclude the right to strike, wants to insert all sorts of
provisions which would curtail and undermine this fundamental right. These proposals
include:
*
*

limiting the right to strike to collective bargaining;
limiting the right to strike outside the currency of a collective agreement only if prestrike conciliation procedures have been exhausted, and the strike is not solely for
political purposes.

The right to strike should specifically include the right to defend and promote social and
economic interests of workers. The report of the Fact Finding and Conciliation Commission
on Freedom of Association concerning the Republic of South Africa (International Labour
Office Geneva, 1992) accepted this principal: "the Committee considers that trade union
organisations ought to have the possibility of recourse to protest strikes, in particular where
aimed at criticising a Govemment's economic and social policies" (Report, paragraph 647).

The Commission also accepted this principal as stated in the digest of decisions and principles
of Freedom of Association Committee of the governing body of the ELO (1985) in paragraph
388:
"the right to strike should not be limited solely to industrial disputes that are likely to be solved
by the signing of a collective agreement; workers and the organisations should be able to
express in a broader context, if necessary, their dissatisfaction as regards economic and social
matters affecting their interests".
This approach is endorsed in Section 4.8.3.2 of the RDP, which calls for the constitutional
right to strike and picket on all social and economic matters. Furthermore, South Africa has
recently ratified Conventions 87 (Convention concerning Freedom of Association and
Protection of the Right to Organise) and 98 (Convention concerning the application of the
principles of the right to organise and to bargain collectively) of the ILO which makes these
principles directly applicable to South Africa.
The DP's other attempts to circumscribe the right to strike in the Constitution is in
contravention of the spirit of ILO Conventions 87 and 98, which aim to entrench the right to
strike as a fundamental right, subject to minimal limitation. The conduct of this right is in any
event not regulated by constitutional provisions, but rather through legislation.
Workers in South Africa have fought for decades for their fundamental rights to be enshrined
in a democratic dispensation. We will never accept, now that we are on the verge of finalising
a democratic constitution, that minority parties will be allowed to trample on these rights, to
protect the power of those who wish to exploit and abuse us. This is an issue over which
there can be no compromise. If it means taking the constitution to a referendum, so be it.
*

Clause 22 (4)- COSATU supports the retention of this section in its current form.
We reject the proposed dropping of the collective rights of employers and trade
unions contained in this section.

Parties proposed dropping this clause in exchange for dropping the lock out clause. It was
also argued that 22(4) is covered by inter alia 22(2). We find it difficult to follow this
argument. Firstly there is no logical connection between 22 (4) and the lock out, and
therefore no reason why they should be 'traded'. Secondly, 22 (2) and (3) deal with the rights
of workers and employers, while 22 (4) deals with the collective right of unions and employer
organisations.
In any event, it is our understanding, that this agreement has now fallen away, since the NP
has refused to drop 22 (3c) even if 22 (4) is dropped, unless the right to strike is also removed.
The ANC from its side insists that they had understood the deletion of 22(4) to be linked to
the deletion of 22 (3c).
The Clause on Labour Relations, like many other clauses, is a package, which carefully
balances individual and collective rights. To simply remove 22 (4) would upset this balance,
and will involve the complete renegotiation of the Labour Relations clause.

*

'Clause 22 (5)' - We propose the inclusion of a clause providing for the
development of a Workers Charter to be appended to the Constitution, setting out
the rights of workers in more detail. This clause could read as follows:
"22(5)(a) Parliament may pass a Bill providing for a Workers Charter, to be
attached to the Constitution, which elaborates on the rights contained in this
section, and the rights of workers generally.
(b)The Bill referred to in Paragraph (a) must be adopted by a two thirds majority of
parliament."

There has been a long-standing campaign by workers in South Africa for a Workers Charter,
setting out the rights and aspirations of working people. The Bill of Rights of necessity has to
be brief, and has particular constitutional force. Many of the rights and aspirations of workers
cannot therefore be included in the Bill of Rights in the detail which workers would like to see.
The Workers Charter provides a flexible mechanism for incorporating workers goals and
aspirations, and developing these as part of the Constitution. Sri Lanka has recently passed
such a Workers Charter, with constitutional implications. Such a Charter would deepen the
identification and commitment by working people, who constitute a majority in South Africa,
to our new Constitution.
*

Clause 36 on States of emergency should not exclude strikes for the purposes of
collective bargaining.

The formulation of Clause 36(4) in the Working Draft has created some confusion, in that it
lists section 22(2) as a protected clause, but in the listing appears to limit this to the right to
form trade unions, omitting mention of the right to strike (which is also contained in 22(2)).
This implies that the Right to Strike is not protected in States of Emergency.
Provisions of the current Public Safety Act do not include the power of the state to suspend
the right to strike under states of emergency. COSATU is of the view that the constitution
needs to ensure that fundamental trade union and worker rights are not subject to suspension,
including during states of emergency. Strikes for the purposes of collective bargaining should
not be excluded.
Prohibition of strikes in a State of Emergency may in fact exacerbate the emergency rather
than help to resolve it. Further, the limitations clause would allow for special limitations
where appropriate, including compulsory arbitration to resolve disputes.
6.

PROPERTY

*PROPOSAL:
COSATU supports Option 1: that there should be no Property Clause.
COSATU does not believe that a right to property belongs in our constitution. Constitutions
in a number of democracies, including New Zealand and Canada, do not contain an entrenched
right to property. It is particularly inappropriate in the South African context, where existing
property rights are directly linked to colonial conquest and racial domination. To
constitutionally entrench property rights, would perpetuate existing patterns of in equality ad

infinitum. This would limit the ability of society to realise many aspects of the RDP,
particularly in areas such as land reform and restitution. Property rights and their limitation
are more appropriately dealt with in legislation.
7.

INTERNATIONAL LAW

*PROPOSAL:
COSATU supports the inclusion of Clause 35 (1c) or 39(1) requiring adherence to our
public international law obligations.
When the President enters into International Conventions it binds the Republic. The
Parliament should not pass laws which conflict with our international obligations, particularly
when they limit fundamental rights.
The Conventions of the International Labour Organization which South Africa has ratified
must be given effect to in any law which limits fundamental rights. Any limitations on the
rights contained in Clause 22 must be consistent with Conventions 87 and 98 , which South
Africa recently ratified.
This will also avoid a conflict between South Africa's Public International Law obligations,
the Constitution, and laws passed by Parliament.
8.

BUDGETS

*PROPOSAL:
COSATU supports the new formulation of Clause 187 requiring transparency in the
budget process.
COSATU was concerned that the formulation of Clause 187 in the Refined Working Draft did
not extend the test of transparency to the budget process itself. This has now been rectified
with the amendment of 187(2) to read "The budgets and budgetary process must promote
transparency, accountability and effective financial management of the economy, debt and the
public sector as a whole". We urge the Constitutional Assembly to retain this extension of
transparency to the budgetary process.
9.

PROCUREMENT

*PROPOSAL:
Clause 189 (1) should be amended to read:
"Organs of state must contract for goods and service in accordance with national (and
provincial) legislation which provides for...
(c) the principles on which the tender boards should operate including the
promotion of the principles of equality and social equity"

The RDP envisages that the procurement process should be harnessed to advance various
social objectives, including job creation, affirmative action, the promotion of small business
etc. This is not a temporary need but will remain an important instrument for a developmental
state in the long term. The current formulation of Clause 189, in particular 189 (1) and (2),
may inadvertently be used to block the developmental use of tender procedures for social
objectives. We therefore propose the addition of (c) above to create the necessary balance.
While the Working Draft and the Third Edition of the Refined Working Draft refer to National
Legislation, the latest proposal of 8th February provides for "provincial legislation". The
regulation of tender policy should be formulated at national level. The reference to provincial
legislation in Clause 189 should therefore be dropped.
10.

PUBLIC ENTERPRISES

*PROPOSAL:
COSATU opposes the proposal to remove Clause 191, and calls rather for its
strengthening, to read: "National legislation shall provide that where public monies are
involved in an enterprise, its sources of revenue are regulated by legislation, or it is able to
raise revenue in terms of any legislation, such an enterprise will be subjected to the
principle of openness and transparency, and required to report or give evidence before
parliament, on an annual basis".
Recent experience shows that public ownership of enterprises does not necessarily entail
public control or accountability of those enterprises. In fact managements of these enterprises
sometimes become a law unto themselves, and operate in a way which undermines the very
public interest they are supposed to serve. This has become of great concern recently, not
only to workers, but to the entire public. These enterprises, whether wholly or partly publicly
owned, are held in trust for the people as a whole. It is therefore appropriate to introduce a
constitutional mechanism to ensure accountability and openness in the operation of these
enterprises. Such legislation would, in terms of the limitation clause, restrict the publication of
commercially sensitive information, which could be damaging to such enterprises.
11.

COMMISSION ON REMUNERATION

*PROPOSAL:
Clause 192(2) should provide that the Commission on Remuneration will operate "based
on the principles of openness and transparency".
It is clear that the public has an interest in the determination of remuneration of their elected
representatives and other key officials. We therefore believe that the Commission on
Remuneration envisaged in Clause 192 should be subject to the principles of openness and
transparency. This is also in the interest of public representatives, to ensure that public debate
on the issue is based on accurate information, and that determination of these issues is seen to
be responsive to public views.
12.

LOCAL GOVERNMENT

*PROPOSAL
A limit needs to be placed on multiple-voting by property owners in local government
elections. Migrant workers need to be able to vote in their place of work, or their families
place of residence.
Clause 167(5)(b) entitles people to vote who "ordinarily reside in the area of that local
government, or is liable for the payment of property rates, rent, service charges or levies
to that local government".
The effect of this Clause is to allow multiple-voting by property owners, thus distorting
democracy in favour of the rich, who may have numerous properties in different parts of the
country, each one giving them the right to another vote. This position is unacceptable, and
needs to be changed.
At the same time, migrant workers who spend large portions of their working life in one local
authority, also have direct interest in the local authority where their families live. Whatever
formulation is finally arrived at, should not preclude these workers from choosing to exercise
their democratic rights in their home areas, or areas of work.
13.

PROVINCIAL POWERS

*PROPOSAL:
COSATU supports proposals on provincial powers to the extent that they advance the
ability of national government to effectively implement national policy at the level of
economic, labour and other strategic areas. Provincial powers, and their interaction with
central government should not undermine this capacity, or lead to fragmentation, and
unnecessary bureaucracy.
A number of parties and business have made constitutional proposals which will lead to the
continued fragmentation and balkanisation of our country- politically, economically, and
otherwise. The Interim Constitution itself leans in this direction, which undermines effective
implementation of the RDP.
The RDP attempts to overcome our history of balkanisation, division, and deep inequality, by
building a united nation. A nationally co-ordinated programme of reconstruction and
development requires an effective and strong national government, a national framework, and
national standards. This would normally be true. It is particularly so in the context of the
legacy which centuries of colonialism and decades of apartheid have left us with.
National government should exercise authority over labour, economic, trade, industrial policy
and other strategic areas like education, health, transport, policing, local government. There
should be a unitary state- we reject fragmentation and an ethnic based state. Provincial
powers should not include the power to determine conditions of employment of public
servants or any industrial relations powers.
The RDP attempts to overcome the legacy of huge inefficiency, duplication, and bureaucracy
which characterised apartheid. Yet, minority interests in the country continue to attempt to

entrench a system which would have precisely the same result. In particular, proliferation of
expensive and unwieldy provincial government structures and bureaucracies would have the
effect of draining the countries resources, and undermining effective national co-ordination.
COSATU supports the objective of bringing government closer to the people. The emergence
of provincial fiefdoms, however, could if anything have the opposite result, as it is likely to
undermine the effective operation of the third tier of government-local government.
The powers of provincial governments and the national government should be more closely
circumscribed. Specifically, the pre-eminence of national legislation should be spelled out, and
it should be made clear that provincial legislation becomes inoperable to the extent that it is
incompatible with national legislation. At the moment, provincial legislatures have overriding
powers in respect of the matters in schedule 6, subject to five exceptions. This balance should
be shifted to give the national legislature overriding powers in the event of conflict, especially
where it is necessary for the implementation of national reconstruction and development,
labour standards and maintenance of economic unity.
Constitutional Principle XIX provides that the powers and functions at the national and
provincial levels of government shall include exclusive and concurrent powers as well as the
power to perform functions for other levels of government on an agency or delegation basis.
The criteria to be applied in the allocation of powers to the national government and provincial
governments are set out in Constitutional Principle XXI. On the whole these principles do not
preclude a state with strong powers of central government. The powers of provinces should
be clearly defined.
Where it is effective to do so, provincial governments should have the task of giving effect to
national legislation with provincial legislation specifically designed for the needs of that
province.
Whatever formulation is arrived at, the point which in our view is non-negotiable, is that
central government must have a trump when it comes to the question of uniform national
standards.
The principles set out above underpin COSATU's approach on the question of separation of
powers. COSATU will engage further with parties on this issue.
14.

GENERAL PROVISIONS

*Accountability and The Right to Recall
In a constituency based electoral system, the right to recall would be much easier to exercise.
Under a national system of proportional representation, the Constitutional Assembly will have
to create a mechanism providing for a minimum number of voters demanding the recall of a
parliamentarian. COSATU is in favour of combining a system of proportional representation
(required by Constitutional Principle VIII) with a constituency based system, which will allow
for accountability of elected representatives, and recall by their constituencies.
*Majority Rule

The principle of majority rule must apply at all levels of government including cabinet. We are
opposed to enforced coalitions. We believe that the majority party should be able to decide
whether to rule alone, or with other parties.
*The Role of Civil Society
The state shall have an obligation to promote and strengthen civil society organisations,
consult with them in policy formulation, and create a conducive environment for them to
operate without interference.
The Constitutional Court should be broadly representative of society. The Judicial Services
Commission should include representatives from a cross section of civil society, including
trade unions.
*Media Diversity
The state should have a responsibility to promote freedom and diversity of the media.
*Financial and Fiscal Commission
1.

A Financial and Fiscal Commission (FFC) broadly representative of society shall be
established to advise government of the apportionment of revenue to the provinces.
Its function should be broadly similar to the existing FFC.

2.

National government shall not guarantee loans by Provincial and Local Government
unless the FFC confirms that such loans comply with national norms as set out in an
Act of Parliament.

3.

Revenue collection should be national and allocation to provinces should be based on
equity considerations.

4.

The Constitution should not be too detailed or prescriptive in determining the
functioning of the FFC.

*The Reserve Bank
COSATU would favour a constitutional provision on the Reserve Bank which incorporates
the following principles:
*
*
*

representivity of the Reserve Bank Board
while having operational autonomy, the Reserve Bank would be obliged to operate
within national economic frameworks
the Reserve Bank should be open and transparent, subject only to limitations
acceptable in a democratic society based on freedom and equality.

*Right to Work
There should be a separate clause dealing with the right to work. Such a clause should
commit the government to industrial policies that will ensure job creation and preservation of

existing jobs. The future and stability of South Africa depends on its ability to create jobs and
protect the existing jobs. Currently 43% of the active labour market is unemployed.
The unacceptable high levels of crime and violent deaths are a direct result of unemployment.
South Africa is rated as one of the most violent countries in the world.
Crime and violence directed against women and children are a manifestation of the high
unemployment and poverty rates.
All research conducted in the past has confirmed that the number one priority for the majority
of people is employment. The CA will be demonstrating sensitivity if it includes this right in
the constitution. The message to those whose hopes are fading will be that somewhere there
are people who sympathise with our plight.
This should however not be drafted as a symbolic gesture or rhetoric. The clause should be
drafted in a way that will oblige any future government to reduce unemployment. The clause
will be drafted in a way that is both reasonable and realistic within the spirit of socioeconomic
rights.
COSATU is receiving legal advice on this and other aspects of the Constitution. We may
revert back to the Constitutional Assembly in the near future to propose more concrete
formulations in these areas.

VEDA DHARMA SABHA
PIETERMARITZBURG-FOUNDED 1909
RE:

COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
ADDITION TO HATE CLAUSE: (HUMAN RIGHTS)

No religious group or religion should in any manner whatsoever denigrate any other religion in
order to propergate their religion or belief at the expenses of any other religion.
In the event of there being any such denigration the State should have the right to interevene and/or
to take such steps to cease such activities by the offending religious group.
Any religious group who has been so aggrieved shall have the right to seek the assistance of the
Constitutional Court.
SEWMUNGAL SATGAR
(PRESIDENT)

20 February 1996

WOMEN'S NATIONAL COALITION: WESTERN CAPE
SUBMISSION ON THE DRAFT CONSTITUTION
Introduction
We, as the National Women's Coalition, are concerned with the gender neutral language that is
used in the Draft Constitution. We would prefer "everybody....his/her rather than
"everybody.....their". The use of gender sensitive language will reinforce the concern with
gender equality.
Equality Clause
We prefer clause 8(2) option 1 with the deletion of the word [fair] that is already indicated in
brackets. We are of opinion that no discrimination can be fair. We therefore also request the
deletion of sub-clause 4.
We would like to include in sub-clause 3 under grounds on which discrimination may not take
place "pregnancy". Although the 1992 "Promotion of Equal Opportunities Draft Bill" already
outlaws discrimination against pregnant women we feel that pregnant women will receive
greater protection, if "pregnancy" is included as a ground for non-discrimination in sub-clause
3.
Freedom and Security of the Person
We feel strongly that sub-clause 11 (2) (b) should be included to make legal termination of
pregnancy possible, that is the inclusion of "to be secure in, and control their own body".
Freedom of Expression
We prefer that sub-clause 15 (2) (c) be omitted as it would restrict rather than expand
limitations on free speech. The limitations clause can deal with hate speech.
Housing and Land
Health, Food, Water and Social Security
Both clauses 25 and 26 and their sub-clauses are insufficient as they provide access to certain
rights but do not enable people (especially women) to realize these rights. We feel that these
clauses should be rewritten so that they should include reference to the enablement of people
to secure these rights (more than mere access).
Under clause 25 we feel a reference should be added to indicate that women under customary
law not be prohibited from owning land (ie that in the case of women owning land customary
law may not be inconsistent with the Bill of Rights).
Education

We prefer clause 28 option 1, but want to add a sub-clause (d) to clause 28 (1) reading as
follows:
(d)

"to education that is gendersensitive and anti-racist in terms of treatment of students
and curricula"

Enforcement of Rights
We feel that a reference should be added to clause 37 to indicate that the state would enable
those who can't afford it to apply to a competent court for redress.
Chapter 3
National Assembly clause 41
We feel that more clarity should be provided on the electoral system - some guarantee of
women's election to parliament should be built into this clause.
Chapter 7
We feel that the link in functions between the Human Rights Commission and the Commission
for Gender Equality should be spelled our (ie that the Commission on Gender Equality will be
able to refer violations of women's rights to the Human Rights Commission).
GOUWS A (Dr)
Political Science Department
University of Stellenbosch

17 February 1996

JUBILEE COMMUNITY CHURCH
Rondebosch East,Cape Town
PROVERBS 3:6 the Bible says:
'TRUST IN THE LORD WITH ALL YOUR HEART
AND LEAN NOT ON YOUR OWN UNDERSTANDING
IN ALL YOUR WAYS ACKNOWLEDGE HIM
AND HE WILL DIRECT YOUR PATHS'
GENESIS 1:1 The Bible says 'IN THE BEGINNING GOD CREATED THE HEAVENS
AND THE EARTH!
REVELATION 23:20 The Bible says
'He who testifies to these things says
'Yes I am coming soon.'
AMEN COME LORD JESUS
The grace of the Lord Jesus
be with God's people. Amen.
When the whole of South Africa realise that only God is the true and living God and it is He
that is the Almighty and the Giver of Life - we as a country will reach our true potential.
John 14:6 and Jesus Christ says "I am the Way, the Truth and the Life and no man comes to
the Father but by me!'
PLEASE, PLEASE DO NOT BE FOOLISH AND UNWISE AND MAKE THE MISTAKE
THAT OTHER COUNTRIES HAVE MADE BY IGNORING THAT GOD IS THE ONE
WH0 IS OVER ALL, WE NEED TO GIVE HIM THE GLORY DUE TO HIS NAME AND
WE ASK THAT YOU CONSIDER VERY CAREFULLY BEFORE YOU MAKE ANY
DECISIONS THAT WILL AFFECT THE WAY HE TREATS US AS A COUNTRY AND
A PEOPLE!
HOW IS IT THAT THE WHOLE OF HISTORY - THE DATES - BC AND AD - AND THE
FACT THAT IT IS 1996 - JUST TWO THOUSAND YEARS SINCE THE BIRTH OF
JESUS CHRIST - WHO CHANGED THE COURSE OF THE WORLD AND HISTORY AND THE PARLIAMENT IS WASTING TIME DEBATING THINGS - LIKE
PORNOGRAPHY - GENDER PREFERENCE/ORIENTATION - ABORTION - AND WE
CALL OURSELVES CIVILIZED??? AND NEW??? THESE ARE ALL AGAINST GOD
AND WILL BE JUDGED.
PLEASE RECONSIDER. BEFORE YOU MAKE AN ERROR THAT WILL NOT BE
ABLE TO BE CORRECTED WITHOUT MUCH TURMOIL AND DISTRESS.

LE ROUX R E

19-02-96
SUBJECT: SUBMISSION AROUND GENDER COMMISSION
The Eastern Cape Gender Alliance (ANC, SACP, COSATU), has noted with dismay that the
working draft document released in October 1995 is silent about the provincial Gender
Commission beyond 1999. The people of this Province feel strongly that there should be Gender
Commissions in the Provinces so as to come closer to the people.
It is hoped that this matter will be seriously considered as its aim is to address issues related to the
most disadvantaged group (women).
Yours in Reconstruction and building.
GENDER COMMISSION UNIT (EASTERN CAPE)

Submission Number 14282 (Page 1 of 1)
P O Box 122
HOPEFIELD
7355
15 February 1996
The Executive Director
Dear Sir
RIGHT OF OWNERSHIP CLAUSE IN THE CONSTITUTION
I, the undersigned, hereby object to the right of ownership clause in the constitution.
I believe that the South African land registration system is one of the best in the world. Options
included in the constitution are now affecting the system not only to the disadvantage of land
owners, but also to the disadvantage of the country in general.
It is undoubtedly in the interest of the country to sometimes expropriate land for communal
purposes from an individual owner.
Such expropriation, affecting the individual's private right, should however be coupled with
fairness and conservatism. I believe that the third option is closest to the norm, but not options
one and two.
(a) Option 1 is unacceptable as the individual's right of ownership is not acknowledged as a
basic right. No civilised legal system would undervalue this.
(b) The second option affects the individual's right too, as the right to compensation is made
arbitral and not compulsory.
With both options 1 and 3 I object to allowance for the history of acquisition as it creates the
possibility that acquisition through a donation, bequest or other form of "free" acquisition could
be affected. Farms mostly change hands as a result of a bequest. I believe that this requirement
should be scrapped in both options as provision has already been made for this in the condition
on land acquired after 1913 in terms of discrinatory laws or practices.
I appeal to the writers of the constitution not to affect this basic right to the disadvantage of the
country's individuals.
Kind regards.
Yours faithfully

M A J THEART

09/02/96
re: PROPOSED PROPERTY BILL
We act for the Glencoe Madressa Trust with regard to the above matter.
We refer to your proposed property bill and duly object to option 2 & 3 of the property
clause and we propose that Mosque be exempt from expropriation in the property clause for
the following reasons :
One of the fundamental rights guaranteed by the Bill of Rights in the Constitution is the
freedom of religion (Section 14) synonymous to religion are holy places of worship ... one
cannot survive without the other. Therefore any clause contrary to chapter 3 is in violation
of the Constitution. In view of the religious freedom guarantee, any contrary law/clause will
be declared unconstitutional and thus Mosques and other Holy Place of worship should be
exempt from the expropriation in Property Clause.
And indirect guarantee of the Constitution is the protection of minority rights. In effect,
religious minorities are protected by the pnenumbral Rights. It is a right which emanates
from the core rights of the constitution and thus should be given effect thereto.
Almost every person in the World, let alone South Africa are believers of some sort of
religion and since every religion has its place of worship, expropriation of any place of
worship would be a disadvantage to that sector of the population and inadvertently to the
public at large. Hence it would not be in the Public interest to give effect to the
expropriation clause. The right to Religious freedom and the protection thereof is a
universal right which most definately cannot be ignored.
Holy places of worship provide sanctuaries for millions of believers. Religion is a way of life
as it encompasses values, morals, guidance, hope and peace to the human rights. According
to Islamic Law A MOSQUE IS SACRED ... it , and the ground on which it stands can never
be demolished, sold or expropriated ... a sacred belief which originated from the time of the
Prophet.
We humbly appeal to the Constitutional Assembly to consider the above and exempt
Mosques from expropriation.
RAFIQ KHAN & CO.

ANDRÉ DELPORT BROKERS
14-02-1996
You invited the public to make their recommendations to the new constitution. I do have a
few recommendations:
1.

God should be mentioned in the Pre-amble, which in the previous version had read, "In
humble submission to Almighty God..." The omission turns South Africa into a secular
state and implies that we can do it alone, without God. Without consultation, and
despite the obvious rejection of the secular state idea by the majority of the population,
the state is steamrolling ahead with its secular humanist ideology.

2.

Special protection must not be given to homosexual- and other perverted lifestyles.
Clause No. 7 (3) in the Bill of Rights gives the same status to" sexual orientation" as it
gives to religion and race. This gives state sanction to a perversion rejected by
Christians and all decency-loving South Africans. It also gives potential for other
sordid deviant behaviour such as paedophilia.

3.

The right of life for the unborn is not clearly spelled out. The government has already
declared its intention to legalise abortion on demand and the New Constitution
presently will allow them to go ahead.

4.

There is no limitation of pornography in the New Constitution which creates the legal
possibility for the flood of pornography to continue.

5.

The right of parents to make their own choice regarding the education of their children
is hazy. This may result in difficult Constitutional Court cases regarding Christian
schools and Home schoolers.

ANDRÉ DELPORT AND PERSONAL

SUCCESSFUL CHRISTIAN LIVING
15 FEBRUARY 1996
We at Successful Christian Living strongly object to this country being turned into a multi
religious nation. The majority of South Africans, all races, are followers of the Christian faith.
This is and must remain a Christian nation or else invite God's judgement.
Why are you guys selling us out even when the majority of black South Africans are
Christians? India is a Hindu nation and might tolerate other religions but NOT in their
constitution. Each nation on this planet has there official religion ... we in South Africa, as a
majority, are Christians and want Almighty God acknowledged as our creator and the ultimate
authority in our land.
Why not put the issue to the vote with the death penalty and let the people tell you what they
want via a referendum. It is time that real democracy saw the light of day and not politicians
manipulating a nations destiny.
Stop trying to please everyone, it only has had one result so far ... violence and confusion
followed by anarchy.
MR JAMES CAMPBELL
DIRECTOR

10 February 1996
I am a South African by birth and have lived here all my fife with the exception of five years spent
working in Switzerland (1987 - 1992). When the abolition of apartheid was announced my
husband and I decided to return to South Africa permanently. Herewith my comments on the draft
constitution.
Chapter 2 Clause 23
Omission - I feel this is not specific enough, and that we need to address the guaranteed existence
of nature reserves for the benefit of future generations. Long-term environmental goals also need
to be written in.
Chapter ? Clause ?
Omission - no reference anywhere to animal rights whatsoever. These need to be written in. Every
caring society will acknowledge the fact that animals need to be protected on four fronts (a)
domestic (b) farm and/or commercial 0 wild and (d) foreign/imported.
Chapter 2 Clause 24
Contentious - option 2 (2): who decides what these laws are? (3) (d) I find unacceptable. Option 3
(a) and (b) : again, who will make these decisions on land reform (and whose interests will be
served)? Is a court qualified to value land? Property rights simply have to be guaranteed. If not,
confidence and commitment to the future will be destroyed.
Chapter 2 Clause 32
Omission - Option 2: too vague; who decides and what is a general application?
Chapter 2 Clause 36
Contentious - (7) (e) states 10 days which I feel is too long assuming one is innocent until proved
guilty, and the caveat "unless the detention is necessary ... etc" allows, in effect, indefinite
detention which to me perpetuates old evils. (f) is also too unspecific.
Chapter 3 Clause 42 (e)
Very contentious - nobody should be eligible as a member of the NA who has served a prison
sentence. The message is highly dubious: it says it's okay to be a criminal (rapist, thief, murderer
etc) because after five years you can be a respected, responsible, admired representative of the
people of South Africa. Unacceptable.
Chapter 6 Clause 98 (3)
Contentious - and not very clear. Does this mean the President and all future Presidents will be
beyond/outside the law? (If so, not acceptable - no-one is beyond the law.)
Chapter 7 Clause ?

Omission - there should be an environmental watchdog association run by the state which has no
vested interests other than the well-being and safety of the public, to ensure industry giants are held
accountable for the environment where they pose a potential hazard (eg. AECI in
my own back garden, the mines, Koeberg, Sappi, etc.) This is a serious issue which was never
addressed responsibly in 40 years of Nationalist rule.
Chapter 8 Clause ?
General comment: I am in favour of the Swiss model. Having lived with it for 5 years, it seems to
work well in their country with its many different groups of citizens. I see many parallels between
that country and ours.
Chapter 13 Clause ?
Omission - I feel we should have a code of conduct for policemen and women.
Chapter 14 Clause 200
General comment on the Reserve Bank and exchange controls: I am 100% convinced that the
abolition of exchange controls (as exercised by the Reserve Bank currently) will bring foreign
investment pouring into our country. Industry will grow, jobs be created, income tax grow (to
support a basic but essential social system), and crime diminish as a result. It is my most fervent
hope that the new powers have the courage to take this step. If not, I fear for our new (but
bankrupt) democracy and do not think it will survive, despite the immensely hard work of many
dedicated, wonderful people.
I congratulate you on your huge effort and your progress so far, and remain,
M H Birrell.

THE DEMOCRATIC PARTY YOUTH
OF THE
REPUBLIC OF SOUTH AFRICA
RESPONSE TO THE CONSTITUTIONAL ASSEMBLIES INVITATION
TO COMMENT ON THE WORKING DRAFT OF THE NEW CONSTITUTION

The fundamental aim of the final constitution, is to initiate and maintain a tradition amongst all
South African citizens, whereby, promotion of their democratic rights, may take place whilst
exercising their respective fundamental rights and freedom, under the symbolic colours of the proud
South African nation.
The Democratic Party Youth submits its comments expressed by the individuals that have worked
to compile this document, in order to participate constructively in the construction of a constitution
that will be representative of our multi-cultural society.
The expressions have been highlighted (in italics) in order to facilitate its interpretation. Please
contact the writer if any queries arise.
Joao Azevedo
for the Democratic Party Youth
-----
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PREAMBLE
(Please note that no comment was submitted as the text was not part of the working draft.)

CHAPTER I:

FOUNDING PROVISIONS

National Symbols
5.

The national flag is black, gold, green, white, red and blue as sketched and described in
Schedule 2.

(We hereby support the existing flag of the Republic of South Africa as described in Schedule 2.)
(The National Anthem is still under discussion)
We hereby support the bid for ‘Nkosi Sikelel iAfrika’ to become the South African National
Anthem)

Languages
(We hereby agree with Option 2)
The same as section 3 of the interim Constitution.

CHAPTER 2:

BILL OF RIGHTS

Equality
8.(1)

Everyone is equal before the law and has the right to equal protection and benefit of the
law. (2)

(We hereby agree with Option 2)

Option 2: This section shall not preclude measures likely to achieve the adequate protection and
advancement of persons or categories of persons disadvantaged by unfair discrimination, in order to
enable their full and equal enjoyment of all rights, freedoms and liberties.
(3) Neither the state nor any person may unfairly discriminate directly or indirectly against
anyone on one or more grounds, including but not limited to race, gender, sex, marital
status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience,
belief, culture, language and birth.
(4) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is
established that the discrimination is fair.

Life
10.

(We hereby agree with Option 1)

Option I: Everyone has the right to life.

Freedom and Security of the Person
11(2) Everyone has the right to security of the person, bodily and psychological integrity:
including the right (a)
(b)

to be free from all forms of violence; and
to be secure in, and control their own body

Privacy
13.

Everyone has the right to privacy, including the right not to have (a)
(b)
(c)
(d)

their person or home searched;
their property searched;
their possessions seized; and
the privacy of their communications intercepted violated.

Freedom of Religion, Belief and Opinion
14.(1) Everyone has the right to freedom of conscience, religion, thought, belief and opinion.
(2) Religious observances may be conducted at state or state-aided institutions provided that (a)
(b)
(c)

those observances follow rules made by an appropriate authority;
they are conducted on an equitable basis; and
attendance at them is free and voluntary.

(3) The Constitution does not prevent legislation recognising the validity of marriages
concluded under a system of religious law or other recognised traditions, or a system of personal
and family law adhered to by persons professing a particular religion to the extent that the system is
consistent with the Bill of Rights

Freedom of Expression
15.(1) Everyone has the right to freedom of expression, including (a)
(b)

freedom of the press and other media; and
freedom to receive and impart information and ideas.

(2) The protection in subsection (1) does not extend to (a)
(b)
(c)

propaganda for war;
the incitement of imminent violence; or
advocacy of hatred based on race, ethnicity, gender or religion that constitutes
incitement to discrimination.

(We hereby agree with Option I or 2, as long as the highlighted words are inserted at their
respective points in the clauses)
(3) Option 1: The state must not regulate any media irrespective that it finances or controls to
ensure that it is impartial and presents a diversity of opinion.
Option 2: The state must not regulate any newspapers and electronic media irrespective that it
finances or controls to ensure that they are impartial and represent broadly the views of society.

Political Rights
18.(1) Every citizen is free to make political choices, which includes the right (a)
(b)
(c)

to form a political party;
to participate in the activities of, or to recruit members for, a political party; and
to campaign for a political party or cause.

(2) Every (delete - adult & insert) South African citizen over the age of 18 years of age has the
right to free, fair and regular elections for any legislative body established in terms of the
Constitution, to vote in those elections and to do so in secret.
(3) Every citizen has the right to stand for election to public office and, if elected, to hold
office.

Economic Activity
(We hereby agree with Option 2 and changing to read:)

Option 2:
21.(1) Everyone has the right to pursue a livelihood of their choice and engage in economic
activity anywhere in the Republic of South Africa, including the right to choose freely their
occupation or profession.
(2) Subsection (1) does not preclude measures that are designed to promote the protection or
the improvement of the quality of life, economic growth, human development, social justice,
basic conditions of employment, fair labour practices, or equal opportunity for all, provided
such measures are justifiable in an open and democratic society based on freedom and
equality, thereby eliminating Affirmative Action from the workplace.

Labour Relations
22.(1) Everyone has the right to fair labour practices.
(2) Workers have the right (a) to form and join trade unions;
(b) to participate in the activities and programmes of a trade union; and
(c) to strike
(3) Employers have the right (a) to form and join employers' organisations;
(b) to participate in the activities and programmes of an employers' organisation; and
(c) to lock-out.
(4) Every trade union and every employers' organisation has the right
(a) to determine its own administration, programmes and activities;
(b) to organise;
(c) to bargain collectively; and
(d) to form and join a federation.
(provided that it does not infringe on the rights others.

Property
(We hereby agree with Option 3, provided subsections (5) & (6) are excluded)
Option 3
24.(1) Property, including the right to acquire, hold and dispose of property, is guaranteed.
(2) No one may be arbitrarily deprived of property.
(3) Property may be expropriated only in accordance with a law of general application (a) for public purposes or in the public interest which includes land reform;

(b) subject to the payment of just and equitable compensation, the amount, the timing
and manner of payment of which have been either agreed or decided by a court.
(4) When a court decides the amount, the timing and manner of payment of compensation it
must equitably balance the public interest and the interests of those affected, considering all
relevant factors including (a)
(b)
(c)
(d)

the current use of the property;
the history of its acquisition;
its market value; and
any beneficial improvements after acquisition.

Housing and Land
25.(1) Everyone has the right to have access to adequate housing. The state must take reasonable
and progressive legislative and other measures to secure this right.
(2) No one may be evicted from their home arbitrarily and without an order of court made after
considering the relevant circumstances.
(We hereby agree with this section, provided subsection (3) is excluded)

Education
(We hereby agree with Option 2, provided subsection (1)(c) includes the word ‘official’ before the
word ‘language’ & that subsection (2)(b) is excluded)
Option 2
Subsections (1) and (2) above and the following:28.(3) Everyone has the right to educational institutions based on a common culture, language, or
religion, provided that there must be no discrimination on the ground of race and provided further
that the state may not, in granting aid to educational institutions, discriminate against any
educational institution on the ground that it has been established on the basis of a common
language, culture, or religion.

Academic Freedom
(We hereby agree with Option 1)
Option I
29.(1) Every institution of higher learning and everyone within these institutions has the right to
academic freedom.

(2) Everyone has the right to freedom of artistic creativity and scientific research activity.

Access to Information
31.(1) Everyone has the right of access to (a)
(b)

any information held by the state; and
any information that is held by another natural or juristic person and that is required
for the exercise or protection of any rights.
(2) This right must not be regulated by national legislation.

Just Administrative Action
(We hereby agree with Option 1)
Option 1
32.(1) Everyone has the right to administrative action that is lawful, reasonable (justifiable), and
procedurally fair.
(2) Everyone has the right to be given written reasons for administrative action, unless the
reasons have been published.

Arrested, Detained and Accused Persons
34.(1) Everyone who is arrested for allegedly committing an offence has the right (a)
(b)

(c)
(d)

to remain silent;
to be informed, promptly and in a language that the arrested person understands (i) of the right to remain silent; and
(ii) of the consequences of not remaining silent;
not to be compelled to make any confession or admission that could be used in
evidence against that person;
to be brought before a court of law as soon as reasonably possible, but not later than
48 hours after the arrest, or where the period of 48 hours expires outside ordinary
court hours, on the next court day; and while there, to be released from detention
unless that person is charged and the court orders the further detention; and

(We hereby agree with Option 1)
Option I: ...to be released with or without bail, unless the interests of justice requires that person to
be detained ....if the interests of justice permit that person to be released.

Limitation of Rights

35.(1) The rights in the Bill of Rights may be limited by or pursuant to law of general application
only to the extent that the limitation of a right is (a) reasonable and justifiable
(b) compatible with the nature of the right that its limits; and
(c) consistent with the Republic’s obligations under international law
(2) (Delete this clause)
(3) (Delete this clause)

Application
38.(1) The Bill of Rights applies to all law and binds the legislature, the executive, the judiciary,
and all other organs of state and, where applicable, binds all natural and juristic persons.
(2) The Bill of Rights does not deny the existence of any other rights or freedoms that are
recognised or conferred by common law, customary law, or legislation, to the extent that
they are consistent with the Bill.
(3)
(We hereby agree with Option 1)
Option I: Juristic persons are entitled to the rights in the Bill of Rights to the extent that the nature
of the rights and of the juristic persons permit.

CHAPTER 3: PARLIAMENT
(We hereby fully agree with Chapter 3, provided that the additions be included in the final text)

Legislative Authority of Republic
40.(1) The legislative authority of the Republic is vested in Parliament, which may make laws for
the Republic in terms of the Constitution.
(2) Parliament consists of the National Assembly and a second house.

THE NATIONAL ASSEMBLY
Composition and Election of National Assembly

41.

The National Assembly consists of 300 members, who are women and men elected in terms
of an electoral system that is prescribed by national legislation, is based on a common voters
roll and results, in general, in proportional representation.

Membership
42.(1) Every citizen who is qualified to vote for the National Assembly is eligible to be a member
of the Assembly, except (a)

(b)
(c)
(d)
(e)

anyone who is appointed by or is in the service of the state and receives remuneration,
other than the President, Deputy President, Ministers and Deputy Ministers and any
other officebearers whose functions have been declared by national legislation to be
compatible with the functions of a member of Parliament;
members of the second House, a provincial legislature or a local government;
unrehabilitated insolvents;
anyone declared to be of unsound mind by a court of the Republic; or
anyone who, after this section takes effect, has been convicted of an offence and
sentenced to more than 12 months' imprisonment without the option of a fine, either in
the Republic, or outside the Republic if the conduct constituting the offence would
have been an offence in the Republic; but, no one may be regarded as having been
sentenced until an appeal against the conviction or sentence has been determined, or
until the time for an appeal has expired. A disqualification under this paragraph ends
five years after the sentence has been completed.

42.(2) A person loses membership of the National Assembly if that person (a)
(b)

ceases to be eligible; or
is absent from the Assembly without permission in circumstances for which the rules
and orders of the Assembly prescribe loss of membership.
(3) Vacancies must be filled in terms of national legislation.

Sittings and Recess Periods
45.(1) The first sitting of the National Assembly after an election must take place at a time and on
a date determined by the President of the Constitutional Court, but not more than 10 days
after the election result has been declared. The National Assembly may determine the time
and duration of its other sittings and its recess periods.
(2) The State President may summon the National Assembly to an extraordinary sitting at any
time to conduct urgent business.
(3) The seat of the National Assembly is at the Houses of Parliament in Cape Town. Sittings at
other places are permitted only on the grounds of public interest, security or convenience,
and if provided for in the rules and orders of the Assembly

Speaker and Deputy Speaker
47.(1) At the first sitting after its election, or when necessary to fill a vacancy, the National
Assembly must elect a Speaker and a Deputy Speaker from among its members.
(2) The President of the Constitutional Court must preside over the election of the Speaker, or
designate another judge to do so. The Speaker presides over the election of a Deputy
Speaker.
(3) The procedure set out in Schedule 4 applies to the election of the Speaker and the Deputy
Speaker.
(4) The National Assembly may remove the Speaker or Deputy Speaker from office by
resolution. At least one half of the members of the Assembly must be present when the
resolution is adopted.

Decisions
48.(1) At least one half of the members of the National Assembly must be present before a vote
may be taken on a Bill, and one third of the members must be present before a vote may be
taken on any other matter, except where the Constitution provides otherwise.
(2) All questions before the National Assembly must be decided by a majority of the votes cast,
except where the Constitution provides otherwise.
(3) The presiding member of the National Assembly has no deliberative vote, but must cast a
deciding vote whenever there is an equal number of votes on both sides of a question.

Bills
52.

(No submissions have been provided Car this sections as no text was available at the time of
Analysis)

Constitutional Amendments
53.

The Constitution may be amended by a Bill passed by Parliament if it is adopted by at least
two thirds of the members of both Houses of Parliament

CHAPTER 4: SENATE
(We hereby agree with Option 2 of Chapter 4, provided that the amendments pointed out are
considered)

Option 2
SENATE

Sittings
70.(1) The President of the Senate, or when the President is not available, the Deputy President of
the Senate, after consultation with the Speaker of the National Assembly and the chief
whips of all political parties represented in the Senate and in accordance with the rules and
orders of the Senate, must determine the time and duration of sittings of the Senate.
(2) When a majority of Senators representing at least two provinces or one fifth of Senators
representing at least five provinces requests it, the President or Deputy President must
convene a sitting of the Senate.
(3) The President of the Republic may request the President of the Senate to summon members
of the Senate to an extraordinary sitting in accordance with its rules and orders to conduct
urgent business.
(4) The seat of the Senate is at the Houses of Parliament in Cape Town. Sittings at other
places are permitted only on the grounds of public interest, security or convenience, and if
provided for in the rules and orders of the Senate.

CHAPTER 5: THE NATIONAL EXECUTIVE
Cabinet
(We hereby agree with the following proposal)
85.(1) The Cabinet consists of the President, a Prime Minister and Ministers.
(2) The President appoints the Prime Minister and Ministers from among the members of the
National Assembly in terms of the proportional representation as prescribed in the election
of the cabinet used for the Government of National Unity, and may dismiss them.
(3) The Prime Minister and Ministers are responsible for the functions of the executive
assigned to them by the President.
(4) The Prime Minister:
(a) must assist the President in the execution of the functions of government
(b) is the leader of government business in Parliament
(c) must co-ordinate the work of the Cabinet; and
(d) in the absence of the President, must preside at meetings of the Cabinet.

Votes of No Confidence
93.(1) If the National Assembly passes a vote of no confidence in the Cabinet, the President must
either resign or dissolve the Assembly and call an election.
(2) If the National Assembly passes a vote of no confidence in the President alone, the
President must resign.
(3) If the National Assembly passes a vote of no confidence in the Cabinet, excluding the
President, the President must either resign or reconstitute the Cabinet.
(4) A two thirds majority of the members of the National Assembly must be present when a
vote of no confidence is passed.

CHAPTER 6: COURTS AND ADMINISTRATION OF JUSTICE
Appointment of Judicial Officers
(We hereby agree with Option 2)
Option 2
100(1) Any appropriately qualified woman or man who is a citizen and a fit and proper person may
be appointed as a judicial officer.
(2) A person appointed as the President, the Deputy President or a judge of the Constitutional
Court must be (a) a judge; or
(b) qualified to be admitted as an advocate or attorney and, after qualifying, must have
practised as an advocate or an attorney or lectured in law at a university for at least 10
years; or
(c) a person who, by reason of training or experience, has expertise in the field of
constitutional law relevant to the application of the Constitution and the law of the
Republic.
(3) A person appointed as the Chief Justice, the Deputy Chief Justice or a judge must be
qualified to be admitted as an advocate or attorney and, after qualifying, must have
practised as an advocate or an attorney or lectured in law at a university for at least 10
years.
(4) The President of the Constitutional Court and the Chief Justice must be appointed by the
President on the advice of the Judicial Service Commission.

(5) The Deputy President of the Constitutional Court and the other judges of the Constitutional
Court must be appointed after advice by the Judicial Service Commission and in
consultation with the leaders of all political parties in Parliament who wish to participate.
(6) In the event of no consensus having been reached in terms of subsection (5) , the judges
must be appointed together by a majority of at least 75% of the members of the National
Assembly and the second House in a joint sitting.
(7) At all times, at least four members of the Constitutional Court must be persons who were
judges at the time they were appointed and no more than three should have qualified for
the Court in terms of subsection (2) (c).
(8) The President must appoint the Deputy Chief Justice and all other judges on the advice of
the Judicial Service Commission.
(9) The appointment of other judicial offices must be made by an independent body
established by an Act of Parliament which must ensure that the appointment, promotion,
transfer or dismissal of, or disciplinary steps against such judicial officers, take place
without favour or prejudice, and that the applicable legislation and administrative
directives are applied uniformly and properly, and that no victimisation or improper
influencing of these judicial officers occurs.
(10) Before judicial officers begin to perform their functions, they must take an oath or affirm,
in accordance with Schedule 3, that they will uphold and protect the Constitution.

Acting Judges
101.(1)The President may appoint an acting judge to the Constitutional Court if there is a vacancy
or if a judge is absent. The appointment must be made on the recommendation of the
Cabinet member responsible for the administration of justice acting in consultation with
the President of the Constitutional Court and the Chief Justice.
(2) The appointment of an acting Constitutional Court judge may be for any period until the
vacancy is filled or until the absent judge returns to the Court. A person may be appointed
as an acting judge more than once but may not serve for a period of more than six months.
A person continues as an acting judge to complete any unfinished case after the expiry of
the period of appointment.
(3) The Cabinet member responsible for the administration of justice must appoint acting
judges to other with the senior judge of the court on which the courts on the advice of and
after consultation with the senior judge of the court on which the acting judge will serve.

Removal
103.(1)A judge may be removed from office only if -

(a)
(b)

the Judicial Service Commission finds that the judge suffers from an incapacity, is
[exclude -grossly] incompetent, or is guilty of gross misconduct; and
the National Assembly and the second House, at a joint sitting, adopt a resolution
calling for that judge to be removed, which is supported by at least two thirds of the
total number of members of both Houses.

(2) The President must remove a judge from office upon adoption of a resolution calling for
that judge to be removed.
(3) The President, on the advice of the Judicial Service Commission, may suspend a judge
who is the subject of a procedure in terms of subsection(l) .

Judicial Service Commission
104.(1)There is a Judicial Service Commission, consisting of (a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

the Chief Justice, who presides at meetings of the Commission;
the President of the Constitutional Court;
one Judge President designated by the Judges President;
the Cabinet member responsible for the administration of justice, or that member's
nominee;
two practising advocates designated by the advocates' profession;
two practising attorneys designated by the attorneys' profession;
one professor of law designated by the deans of the law faculties at South African
universities;
four senators designated together by the second House by resolution adopted by at
least two thirds of its members.
four persons, two of whom are practising attorneys or advocates, designated by the
President; and,
when considering matters specifically relating to a provincial or local division of the
High Court, the Judge President of that division and the Premier of the province
concerned.

(2) The Judicial Service Commission has the powers and functions assigned to it in the
Constitution and national legislation.
(3) The Judicial Service Commission may advise the national and provincial governments on
any matters relating to the judiciary and the administration of justice, but when it does so,
it must sit without the four senators referred in subsection (1)(h).
(4) The Commission may determine its own procedure; but, decisions of the Commission
must be taken by a majority of its members.

CHAPTER 7: STATE INSTITUTIONS SUPPORTING
CONSTITUTIONAL DEMOCRACY
(We hereby fully agree with Chapter 7)

CHAPTER 8: PROVINCES
Application of this Chapter
118.

(We hereby agree with Option 1)

Option 1:
The provisions of this Chapter apply to all provinces except to the extent that they
are modified by a provincial constitution adopted and certified in terms of this Constitution.

PROVINCIAL EXECUTIVES
Powers and Functions of Premiers
134.(1)The Premier of a province has the powers and functions entrusted to that office by the
Constitution and any legislation.
(2) The Premier must exercise the powers and perform the functions entrusted to that office in
consultation with the other members of the Executive Council, except where (a)
(b)

the Executive Council has determined that the Premier may act in consultation with a
member or a committee of members; or
the Constitution states or implies that the Premier may act alone.

(3) The Premier may act alone when (a)
(b)
(c)
(d)
(e)
(f)
(g)

appointing and dismissing Executive Council members and assigning powers and
functions to them;
convening Executive Council meetings;
assenting to and signing Bills;
referring a Bill to the legislature for reconsideration of the Bill's constitutionality;
referring a Bill to the Constitutional Court for a decision on the Bill's constitutionality;
summoning the provincial legislature to an extraordinary sitting to conduct urgent
business; and
dissolving the provincial legislature and calling an election after a vote of no
confidence in the Executive Council has been passed by the legislature.

(4)

Decisions of the Premier in consultation with the other members or a member or committee
of the Executive Council, must be in writing, signed by the Premier, and countersigned by
another member.

PROVINCIAL CONSTITUTIONS
Adoption and Certification
(We hereby fully agree with Subsection 154)
154.(1)A provincial legislature may adopt a constitution by resolution of at least two thirds of its
members.
(2) A provincial constitution must be consistent with the Constitution; but, provided that it does
not deviate from the principles embodied in the Constitution, it may (a)
(b)

establish different legislative and executive structures and procedures; and
provide for the institution, role, authority and status of a traditional monarch in the
province.

(3) No provincial constitution and no amendment to a provincial constitution has force or effect
unless the Constitutional Court has certified that all the provisions of the provincial
constitution or of the amendment are consistent with this Constitution.

CHAPTER 9
PROVINCIAL AND NATIONAL LEGISLATIVE AND EXECUTIVE
COMPETENCES
(We hereby fully agree with Chapter 9)

CHAPTER 10
LOCAL GOVERNMENT
(We hereby fully agree with Chapter 10, provided that the following additions are included)
We believe that the greater the power devolved to the Metropolitan Substructures, the greater the
representation

167.(1)A local government must be elected democratically, and elections must take place in terms
of applicable legislation.
(2) Elections for local government must take place at intervals of not more than five years.
(3) Members of a local government must be elected with a system of proportional
representation, that is, ward councillors should be elected from the wards while TMC
councillors should be elected from the proportional representation system.
168.

The legislative competencies, powers and functions of local government or different
categories of local government, must be prescribed by legislation referred to in section
164, and include local or service development of the following functional areas:
Cleansing
Community services
Economic development
Environmental protection
Elections
Electricity
Health
Housing
Library services
Licensing
Parks and recreation
Planning
Produce markets
Protection
Rates, tariffs and taxes
Roads
Sewage

South African Police Services: and other forms of policing at all levels, from the National Police Servic
to Metropolitan and other Community policing services.
Storm water
Traffic
Transport
Water

CHAPTER 11
TRADITIONAL AUTHORITIES
(We hereby fully agree with Chapter 11)

CHAPTER 12
PUBLIC ADMINISTRATION
(We hereby fully agree with Chapter 12)

CHAPTER 13
SECURITY SERVICES
(We hereby fully agree with Chapter 13)

CHAPTER 14
FINANCE
GENERAL FINANCIAL MATTERS
(We hereby fully agree with Chapter 14)

CHAPTER 15
GENERAL PROVISIONS
(We hereby fully agree with Chapter 15 & all its Schedules below)
SCHEDULE I
SCHEDULE 2
SCHEDULE 3
SCHEDULE 4
SCHEDULE 5
SCHEDULE 6

-

NATIONAL TERRITORY AND PROVINCIAL BOUNDARIES
DESCRIPTION OF THE NATIONAL FLAG
OATHS AND AFFIRMATIONS
ELECTIONS PROCEDURES
PROVINCIAL FUNCTIONAL AREAS
FRAMEWORK LEGISLATION

10 February 1996
As Farmer and Land Owner for the past 50 years, I hereby very earnestly request that onle
clause 3 be incorperated in the new costitusion. That is clause 3 of the property act. I
believe that should clause 1 & 2 be entrenced in the constitution, it will bring about much
confution and unhappiness in the farming industry, this will bring about lack of confidence, and
adversly affect production and the growth and economy of the country.
To my way of thinking clause one and two are unfair and discrimanatory and should be scrapt.
MATHEWS C F
Silverton Farm
Lichtenburg

FANANG DIATLA DISABLE CENTRE.
1996 FEBRUARY 05th.
Comments from FANANG DIATLA DISABLE CENTRE that should be entrenched in the
BILL OF RIGHTS are as follows:
1. The Government should protect/assist with children's right.
2. Pension funds for our people are too little(blacks).There should be a parity.
3. The Government can help us with or provide us with jobs (Disabled without any
segregation)
4. Nothing is visible on the side of money for the jobless.
5. We need foods in our centres.(Disabled)
6. We should be provided with free transport for the trips, funerals etc.
7. We need communications in our centres(Telephones).
8. We should be recognised in our country, and not be undermined.
9. Our people should be offered with adult education in our centre.
WE WILL BE HAPPY IF THE GOVERNMENT CAN ASSIST WITH OUR DEMANDS.
KOOS HLONGWANE.

DEPARTMENT OF EDUCATION, SPORT AND RECREATION
NORTH WEST PROVINCE
12 February 1996
RE : COMMENT ON THE WORKING DRAFT OF THE NEW CONSTITUTION
The Government of the Republic of South Africa faces enormous demands in regard to the reversal
of the effects of apartheid and other past colonial injustices and imbalances on the present and
future generations of the youth of this country both in school and more so in out-of-school youth
but worst still, against those youth on the farms and the rural areas.
There can be no doubt also, that the human suffering flowing from the legacy of the injustices and
imbalances referred to hereinbefore, have impacted mainly on the historically disadvantaged
communities of this country or otherwise and especially the black youth as evidenced by a
preponderance amongst their ranks of extremely high levels of illiteracy, unemployment, disease,
marginalisation leading to existence of so many so-called street kids, early pregnancies, drug abuse,
criminal and other anti-social behaviour etc.
Whilst it is recognised that the government has a vision, the mandate and the mission to react to
this suffering - through the Reconstruction and Development Programme - by putting firmly in
place mechanisms to bring into effect the reversal thereof, in favour of youth development
educationally, economically, socially, politically etc., it must be recognised that the magnitude of
the disadvantage call for a multidimensional approach by all stakeholders.
The fragmented address of Youth concerns by various NGO'S, CBO'S, different departments of
state both nationally and provincially can therefore best be dealt with by inclusion in the final
constitution the National Youth Commission in addition to State Institutions Supporting
Constitutional Democracy provided for in chapter 7 of the Draft Constitution.
As is the case for example with the Commission for Gender Equality the National Youth
Commission's functions could be :1.

The Promotion of youth development holistically by Putting firmly in Place mechanisms for
such development.

2.

The National Youth Commission could have the power, as regulated by national legislation,
to perform its functions, including the power to monitor, to investigate, to research, to
educate, to lobby, to advise and to report on issues concerning youth development.
Section 31 (1) (b) in chapter 2 of the Draft Constitution (The Bill of Rights) can be very
helpful in strengthening the commission in its pursuit of information it needs for youth
concerns.

3.

Additional powers and functions of the National Youth Commission could be prescribed by
national legislation.

For co-ordination of youth related affairs and facilitation however, the National Youth Commission
would need to establish interdepartmental and intersectoral structures for the purposes of such coordination, which structures would be replicated at provincial level through the Provincial Youth
Commission.
This could bring about a degree of uniformity in the objective to be realised throughout South
Africa on youth matters, certainty in the application of the law to realise such, and serve to
minimise confusion stemming from general application of measures aimed at addressing youth
development on a trial and error basis, by too many sources ignoring duplication, too slowly at
times to stem the tide of suffering and too costly at times to budget for.
As a positive move to accommodate youth concerns therefore, the inclusion of the National Youth
Commission as one of the Institutions Supporting Constitutional Democracy provided for in
chapter 7 of the Draft constitution is recommended.
REX RABANYE
DIRECTOR: DEPARTMENT OF EDUCATION YOUTH; SPORT AND RECREATION

ASSOCIATION FOR STATE-AIDED SCHOOLS
1996.02.20
REPORT BY THE ASSOCIATION OF THE STATE-AIDED SCHOOLS OF THE
ORANGE FREE STATE (AFSA) ON THE WORKING DRAFT: THE NEW
CONSTITUTION
We appreciate the opportunity to comment on the working draft.
28.

Option 2.

AFSA is of the opinion that option 2 is the correct one and urge you to use this option
in the New Constitution.
PROF. A A STULTING
CHAIRMAN: AFSA

SENTRAAL HIGH SCHOOL
1996.02.20
REPORT BY THE SENTRAAL HIGH ON THE WORKING DRAFT: THE NEW
CONSTITUTION
We appreciate the opportunity to comment on the working draft.
28.

Option 2.

The Sentraal High School is of the opinion that option 2 is the correct one and urge you
to use this option in the New Constitution.
PROF. A A STULTING
Chairman : Managing Committee

SOUTH AFRICAN NATIONAL CIVIC ORGANISATION
21-02-96
We as South African National Civic Organisation we support the reproductive rights alliance
submissions to the CA and the Committee. This letter confirms our support
(SGD) NTSIKI MAGAZI
NATIONAL GENDER CO-ORDINATOR

(SGD) PENROSE NTLONTI
General Secretary

Equality, Security of the Person and Health: Endorsement by
SANCO of submission
We have submitted comments to the Constitutional Committee on the above aspects of the Bill of
Rights in the latest Working Draft of the Constitution. We have particularly argued that the right
to security of the person should include the right to control one's own body.
Our submission was endorsed by a range of organisations. However, because of the consultation
required in some of the bigger organisations, endorsement was only possible today.
Please will you find SANCO'S endorsement of our submission attached.
(SGD) MICHELLE O'SULLIVAN

20 February 1996

NATIONAL
EQUALITY

COALITION

FOR

GAY

AND

LESBIAN

Johannesburg
SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY CONSTITUTIONAL
COMMITTEE IN RESPONSE TO THE WORKING DRAFT OF THE
CONSTITUTION

FREEDOM OF EXPRESSION AND THE PROHIBITION OF HATE
SPEECH
Overview
The departure point for this submission is that section 15(2) of the working draft of the
Constitution, providing for the prohibition of hate speech, is on balance constitutionally
unwarranted, and may prove to be ineffective. The National Coalition, after careful
consideration, even though it represents a minority that has historically been the target of hate
speech, considers this provision inessential. Our reasons for this approach are contained in
Part I of the submission.
However, should the Constitutional Assembly consider that the hate speech provision should
be retained, then the National Coalition submits that the current formulation is undesirable and
should be substantially revised. We deal with these considerations in Part 11 of the
submission.
PART I

EXCLUDING THE HATE SPEECH PROVISION

1

Introduction

1.1

Central to the values underpinning our national constitutional endeavour is recognition
of the instrinsic equality, dignity and worth of every person. Tolerance, understanding,
respect and basic humanity form the basis for transcending the prejudice and bigotry
that bedevils our collective past.

1.2

The National Coalition is deeply mindful of the pain, hurt and suffering which
discriminatory practices have wrought on the majority of our nation. As a minority
which has also been the object of distinct discrimination and prejudice, we understand
the need to effectively redress the past and to ensure that the founding document of
our new order provides effective mechanisms to eliminate inequality and bigotry.

1.3

The working draft of the Constitution ("the draft") provides for the entrenchment of
various rights that underpin the values of equality and dignity. The draft also nurtures
the values of freedom and individual autonomy, and the establishment of a democratic
system of governance favouring openness and accountability. These pursuits require
vigorous adherence, maximum latitude and respect for freedom of expression.

1.4

Section 15(2) of the draft makes specific provision for the exclusion of categories of
expression from the general right to freedom of expression. We recognise that in the
historical context of our transition these limitations take on a powerful significance.
They signal both the category and tenor of expressions which are likely to undermine
the fundamental values that shape our new society.

1.5

Notwithstanding this, the National Coalition, after careful deliberation, records its
reservations about the exclusions contained in section 15(2) of the draft. The Coalition
doubts whether they will assist developing respect for human rights and the dignity of
others. Prejudice cannot be legislated away. In drafting the terms of our final
Constitution we need to establish positive guarantees and public policy which are not
only accessible, but also effective.

2

Hate Speech and Freedom of Expression

2.1

Traditional arguments regarding freedom of expression and the proscription of hate
speech favour freedom of expression as the fundamental element of the democratic
process. The argument is often confined to the civil libertarian position that any
limitation on speech, despite its potentially undesirable effects, undermines the vital
significance of the freedom itself. This particular argument is succinctly summed up by
Professor Lawrence1 as follows:
"...We recognise that minority groups suffer pain and injury as a result
of racist speech, but we must allow this hate mongering for the benefit
of society as a whole. Freedom of speech is the lifeblood of our
democratic system. It is the freedom that allows us to persuade others
to our point of view. Free speech is especially important for minorities
because often it is their only vehicle for rallying support for redress of
their grievances. Even though we do not wish anyone to be persuaded
that racist lies are true, we cannot allow public regulation of racist
invective and vilification because any prohibition broad enough to
prevent racist speech would catch in the same net forms of speech that
are central to a democratic society."
While the fundamental premises of this argument are compelling, they ignore or give
inadequate attention to the experience of the person who has been injured by the hate
speech. A balance needs to be struck between the free flow of ideas and our desire for
equality. Merely proscribing hate speech does not eliminate its usage and does nothing
to redress its effects.

2.2

The issue is accordingly not simply a choice between maximising freedom of
expression while tolerating infractions which impair the dignity of others, or
prohibiting hate speech. The real issue is recognition that in every society there will be
individuals who will engage in hate speech, whether deliberately, from ignorance,
learned beliefs or false preconceptions. The challenge in constitutional terms is how
best to address this reality in order to enhance human dignity.

2.3

A court of law dealing with any matter manifesting hate speech is compelled by the
positive duty (contained in section 7) and the interpretation provisions (contained in

section 39) of the draft to give proper consideration to the competing rights to equality
(section 8), dignity (section 9), freedom and security of the person (section 11) and
those of freedom of religion, belief, opinion (section 14) and freedom of expression.
Given the obligation to promote the values which underlie our democracy (section
39(1)), the spirit, purport and objects of the Bill of Rights (section 39(3)) it is
improbable that a court would endorse and uphold the right to invoke hate speech as
an absolute right.
2.4

The draft therefore, even without the hate speech exclusion contained in section 15(2),
contains sufficient guarantees that free expression will not unreservedly permit odious
public expressions constituting incitement to discrimination.

2.5

The National Coalition accordingly, on balance, favours the exclusion of section 15(2)
of the draft as it is currently formulated. However, should the Constitutional Assembly
wish to include some form of hate speech proscription, we strongly recommend that a
different approach should be adapted.

3

Hate Speech prohibitions under apartheid

3.1

Prohibitions against hate speech were, paradoxically, to be found under apartheid
legislation. Section 62 of the Internal Security Act, 74 of 1982 provides that any
person who utters words or performs any other act with intent to cause, encourage, or
foment feelings of hostility between different population groups or parts of population
groups of the Republic shall be guilty of an offence and liable on conviction to a fine,
imprisonment, or such fine and such imprisonment. Section 62 of this Act still forms
part of the statutes of South Africa.

3.2

Other previous anti hate speech legislation included section 29 of the Black
Administration Act 38 of 1927. This outlawed the promotion of feelings of hostility
between race groups. Section 47(2) of the Publications Control Act of 1974 provided
for the banning of publications, objects, films, public entertainment, or intended public
entertainment if such material was a "undesirable" because it "(c) brings any section of
the inhabitants of the Republic into ridicule or contempt, or (d) is harmful to the
relations between any sections of the inhabitants of the Republic." These provisions
have subsequently been repealed by the Abolition of Restriction on Free Political
Activity Act, 206 of 1993.
It is questionable whether the application of these
provisions, even if from a position of bigotry itself, ever provided a sustainable and
justiciable deterrent to hate speech or an effective mechanism to redress its destructive
effects.

3.3

It is a disturbing fact that, despite these provisions, apartheid prejudice and propaganda
flourished. Instead of these provisions being a protection against abuse they were
used to stifle dissent or were cynically directed against individuals challenging
apartheid.

3.4

We submit that the lesson to be learned from this is that hate speech prescriptions do
not, of themselves, promote the values of a democratic society. Nor did their existence
provide an accessible mechanism to the individual to redress attempts to incite hatred.

4

Hate Speech Prohibitions in International Human Rights Law

4.1

Several international human rights conventions, including the International Covenant of
Civil and Political Rights, the International Convention for the Elimination of All
Forms of Race Discrimination, the American Convention on Human Rights recognise
hate speech as a legitimate area for limitation of the right to freedom of expression.
The European Convention for the Protection of Human Rights and Fundamental
Freedoms provides that laws can only limit freedom of expression where "necessary in
a democratic society in the interests of public safety, for the protection of public order,
health or morals, or for the protection of the rights and freedoms of others." The
African Charter on Human and Peoples' Rights provides for freedom of expression
"within the law". The Universal Declaration of Islamic Human Rights provides for the
limitation of expression in respect of hate speech which "incites public hostility" against
persons holding certain religious beliefs.

4.2

The American Convention on Human Rights is unique in providing for a remedy other
than criminal sanction for hate speech. Article 14 provides specifically the right of
reply:
"Anyone injured by inaccurate or offensive statements or ideas
disseminated to the public in general by a legally regulated medium of
communication has the right to reply or make a correction using the
same communications outlet, under such conditions as the law may
establish."

5

Developing alternative deterrents to hate speech prohibitions

5.1

Following the precedent of the American Convention on Human Rights, the
Constitutional Assembly should, we submit, consider introducing a guaranteed right of
reply in the case of hate speech. Such a provision would start to address the balance
between freedom of expression and the indignity experienced by the victim. In this
way the story of the victim is not hidden and the constitutional aim of furthering
equality, dignity and understanding is enhanced.

5.2

A further positive deterrent which may be considered is the creation of a national
reporting system of hate speech and crimes. This would provide a mechanism where
the facts of an incident could be recorded and monitored. The American Hate Crimes
Statistics Act of 1990 lays a foundation which could be expanded in the South African
context. Again the value of the mechanism is not only redress but also a monitoring of
serious incidents which impede tolerance and understanding.

5.3

A non-constitutional device (which could be instituted by amendment to the Criminal
Procedure Act) would allow judicial officers to have regard to the fact that a crime
was motivated by hate, as an aggravating circumstance for sentencing.

PART 11

ASPECTS OF SECTION 15(2) THAT REQUIRE AMENDMENT

In the event that the Constitutional Assembly regards a hate speech prohibition as
indispensable, the National Coalition recommends that the current formulation be revised in
the light of the following:
6

Reservations about the current formulation of section 15(2)

6.1

Section 15(2) of the draft Constitution provides that:
"Subsection (1) does not protect(a)

propaganda for war;

(b)

the incitement of imminent violence; or

(c)

advocacy of hatred based on race, ethnicity, gender or religion that
constitutes incitement to discrimination".

6.2

While we understand section 15(2) to be an enabling provision for possible further
statutory protection, we consider the constitutive elements of hate speech to be vague
and ineffectual.

7

The enumerated categories of hate speech

7.1

The equality clause (section 8(3)) provides a comprehensive list of conditions that
serve as the basis for determining categories of arbitrary discrimination. The list is not
a closed group of conditions. Each of these conditions shares the discriminatory
history of prejudice and hatred that have bedevilled our past. The Interim Constitution
bases the promise of transcending our particular history on recognising every
manifestation of discrimination, regardless of its form. The right to freedom of
expression is inextricably linked to the right to equality2 and the right to security of the
person.

7.2

In a South African context section 8(3) of the draft specifically aims at producing
guarantees against all forms of arbitrary discrimination. Of the 16 conditions
enumerated in section 8(3), guarantees against incitement to hatred based on
discrimination in section 15(2)(c) are accorded in respect of only 4 of those conditions,
namely race, gender, religion and ethnicity.

7.3

Excluding protection from hatred or discrimination based on the grounds of sex,
marital status, social origin, colour, sexual orientation, age, disability, conscience,
belief, culture, language or birth is undesirable and unjustifiable. The result is that hate
speech which incites discrimination is prohibited only in four instances and persons
facing discrimination on any other ground are denied the guarantee of equal protection
from prohibited hate speech.

7.4

The intention of section 15(2)(c) of the draft is specifically to prohibit speech that
constitutes incitement to discrimination. Accordingly the enumerated grounds for
nondiscrimination guaranteed in the equality clause are particularly important when
specifying the categories of hate speech prohibited in section 15(2)(c).

7.5

The Interim Constitution requires that South Africa uphold its obligations under
international human rights conventions and the Constitutional Principles compel the
Constitutional Assembly to take cognisance of universally accepted fundamental rights
and freedoms. In this context article 7 of the Universal Declaration of Human Rights
is particularly important. It provides that"All are equal before the law and are entitled without any
discrimination to equal protection of the law. All are entitled to equal
protection against any discrimination in violation of this Declaration
and against any incitement to such discrimination".

7.6

This provision is significant because the criterion for determining hate speech in section
15(2)(c) of the draft is identical - namely, incitement to discrimination. Under these
circumstances all persons should have equal protection against such incitement. If the
proscription is included, it should not be limited only to instances based on race,
gender, ethnicity or religious intolerance.

7.7

Constitutional Principle 113 similarly requires that everyone enjoy the same universally
accepted fundamental rights and freedoms including the prohibition of racial, gender
and all other forms of discrimination guaranteed in Constitutional Principle 111.

7.8

Not including all the traditional bases of discrimination contained in section 8(3)
creates an untenable anomaly. The constitutional implication is that some are more
equal than others. Discrimination based on race, ethnicity, gender and religion is
elevated to a higher order of protected conditions. The result is an illogical
disturbance of the guarantee of equal protection to everyone.

7.9

The omission is serious because hate speech is often intended or leads to violence.
Section 11 (2)(a) of the draft provides that everyone has the right to security of the
person, including the right to be free from all forms of violence. Laws protecting
personal security must be applied evenhandedly. Once the Constitution prohibits hate
speech in order to protect members of certain social groups, every social group
exposed to similar hate speech has a constitutional right to equal protection as well.
Any discriminatory or selective application of the hate speech provision would be
presumptively invalid under the Constitutional Principles and subject to challenge in
the Constitutional Court as failing to treat all social groups equally.

7.10

Historically hate speech in South Africa has not been confined to race, ethnicity,
gender or religious discrimination.

7.10.1 For example, during the apartheid era conscientious objectors who refused to undergo
military training on the grounds of their conscience were vilified and stigmatised as a
hated group by functionaries of the regime.4 Military-instigated detractors undertook
dirty tricks campaigns to influence public opinion. Those dirty tricks took the form of
published expressions comprising the classical elements of hate speech. It is simply
unacceptable that this form of propaganda, aimed specifically at fostering hatred
against persons holding particular views, should escape the hate speech net in section
15(2)(c) of the draft.

7.10.2 Similarly, gays and lesbians are frequently singled out for vituperation and hatred on
the grounds of their sexual orientation. In August 1995 President Robert Mugabe
called on Zimbabweans to arrest persons suspected of being homosexual on the ground
that they were "pigs and dogs" and "have no rights at all'. This incitement can be
classified as hate speech under section 15(2)(c) of the draft. In other countries,
especially the United States of America hate speech and resultant hate crimes against
gays and lesbians have reached proportions where they are the highest category after
race crimes.5 Hate crimes are the result of blatant prejudice by the attacker. The
victim need not be a member of the group against which the attacker is prejudiced.
The attacker need only perceive him or her as a member of such a group.
7.10.3 In South Africa the National Coalition is frequently consulted in rape cases where the
victim is lesbian. In many of these cases the declaration of the lesbian's sexual
orientation precipitates the rape. It is common for the rapist to attack in order "to
show you a real man". A belief exists, perpetuated by ignorance and prejudice, that
having intercourse with a man can alter a lesbian's sexual orientation. Speech and
opinions that support these prejudices perpetuate the belief. If lesbians and gay men
are protected from discrimination on the grounds of their sexual orientation then there
is no justifiable reason that they should not also be protected from hate speech based
solely on their sexual orientation.
7.10.4 In August 1994 Hustler magazine published one of the most vitriolic, abusive and
blatantly false hate articles against gays and lesbians yet printed in South Africa. When
asked for a right to reply the editor declined to give equal space or prominence to any
reply offering a different perspective. Had the constitution provided for a guaranteed
right of reply the effect of the hate article could have been significantly reduced.
7.10.5 It is also noteworthy that the assassination of Prime Minister Yitzak Rabin of Israel
appears increasingly to have been perceived as a result of repetitive instances of hate
speech against his political views (and not against his religion or race). Incitement to
hatred on the grounds of political opinion is not included under the current provisions
of section 15(2)(c) of the draft.
7.11

Hate speech is not confined only to aspects of race, ethnicity, gender or religion. The
purpose of hate speech is to dehumanise and subjugate people, relegating them to the
position of outcasts while bolstering or elevating the position of the attacker. Hate
speech intrinsically creates positions of inequality and difference. Every traditionally
oppressed or discriminated group is at risk for hate speech. Confining the hate speech
prohibition only to race, ethnicity, gender or religion does not accord with reality, and
perpetuates the fundamental inequalities which the provision purports to remedy.

8

Many national statutes include categories of prohibited hate speech beyond those
specified in the International Covenant on Civil and Political Rights. Many of these
also include sexual orientation as a category of hate speech that attracts criminal
sanction. To assist the Constitutional Assembly we include the following references:

8.1

Section 1 (1 ) of the Irish Protection of Incitement to Hatred Act, Act 1 9 of 1989
makes it a criminal offence to incite hatred against individuals based on sexual

orientation6, as does sections 3(1)(a)(ii) and 7(1)(a)(ii) of the Irish Video Recordings
Act, Act 22 of 1989.
8.2

Paragraph 135a of the Norwegian Penal Code, Act 14 of 1981 makes it a criminal
offence to incite hatred based on homosexual inclination, lifestyle or orientation.

8.3

Paragraph 266b of the Danish Penal Code, Act 357 of 1987 makes it a criminal offence
to incite hatred based on sexual orientation.

8.4

Chapter 5, paragraph 5 of Sweden's Criminal Code7, makes it a criminal offence to
incite hatred based on homosexual inclination.

8.5

Articles 137c -d -e of the Netherlands Penal Code8 make it a criminal offence to incite
hatred based on hetero- or homosexual orientation.

8.6

Section 1 of the American Hate Crimes Statistics Act, 1990 recognises sexual
orientation as a protected condition in relation to the recording of hate crimes.

9

Conclusion

9.1

The exclusion of section 15(2) from the draft would on balance be supported by the
National Coalition.

9.2

We recommend that the Constitutional Assembly consider including alternative
methods of redress in cases of hate speech, such as the guaranteed constitutional right
of reply afforded in the American Convention on Human Rights. Providing such a
mechanism would allow an individual right to address the destructive effects of hate
speech in a society aspiring to understanding and tolerance of different perspectives.

9.3

However, should a hate speech be considered indispensable because of our history,
then the Constitutional Assembly should, we submit, amend the current formulation to
include all the conditions enumerated in section 8(3) of the draft with the same open
ended device to allow for the inclusion of others should they be required in the future.
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WOMEN FOR WOMEN
IN GOVERNMENT
Submitted by Nina Romm
Benmore
SUBMISSION TO CONSTITUTIONAL ASSEMBLY
ATTENTION:
GENDER SUB-COMMITTEE AND ALL OTHER MEMBERS OF THE
CONSTITUTIONAL ASSEMBLY INTENDING TO MAKE POSSIBLE THE
ESTABLISHMENT OF A NON-SEXIST SOUTH AFRICA - THROUGH A
CONSTITUTION THAT SUBSTANTIVELY ADDRESSES THE PROBLEMS OF
HISTORICAL DISCRIMINATION AGAINST WOMEN

OFFICIAL LANGUAGES OF SOUTH AFRICA
The Official Language of South Africa should be non-sexist.
The INTERIM CONSTITUTION of South Africa is written in language that is genderaware, and does not give priority to men.
This gender-aware approach recognizes the historical abuse of women through the
colonization of language by men.
This approach recognizes that language form the
understanding of power-relations in society and that to change society we need to change language
to ENSURE that it is non-discriminatory.

infrastructure

of

our

The precedent of the INTERIM CONSTITUTION will no doubt inform the writing of
the final CONSTITUTION OF SOUTH AFRICA.
The implications of this precedent should be entrenched in the Constitution as a Right,
which will redress the problem of historical discrimination against women through
language.
The Right could, for example, read:
Every person in South Africa has the Right to receive education, information through the
media, and any other documents or written/spoken/electronic material - in language
which is gender-aware, in alignment with language principles utilized in the writing of the
official CONSTITUTION OF THE NEW SOUTH AFRICA.
EDUCATION

-2The Right to Education should be given specific gender-inflection to redress
the problem of historical discrimination against women.
i.

As discussed under Official Languages of South Africa, all education-language
must be gender-aware, (for e.g. the use of he/she or s/he in all instances) in accordance with the structure of South Africa's new Constitution itself.

ii.

The Right to Education should specify an education which is wholistic and will
prepare the child/pupil to participate fully and equally as a citizen in the new
South Africa.

An extension of this nature should serve to ensure education transformation in South
Africa that will give appropriate attention to both the arts and sciences; to providing the
pupil with human right's awareness; communications capacity; awareness of various
cultures; and negotiations ability (peace training) so that s/he can function effectively in
our complex heterogenous society with its history of violence and alienation.
EDUCATION P 2
Historically, both in South Africa and internationally, subjects associated with men have
been given priority, while other subjects are denigrated, or considered secondary.
Specifically this has meant that the sciences and subjects dealing with 'logic' and
'technology' have been given precedence over the arts.
Subjects dealing with 'expression' and 'creativity' traditionally women's domain - have been considered of lesser importance.
Current curriculum construction in South Africa reflects this.
This approach is changing internationally in various contexts.
Real literacy in South Africa will have been attained when all citizens are literate in the
meaning of non-racism and non-sexism; when they have learnt to negotiate rather than
violate; when they have learnt to respect one another's cultures; and when they can
creatively help build the nation.
This literacy can only be attained through radical education transformation: and is a
literacy imperative for our violent society if the ideal of reconstruction is to work.
The Constitution should pave the way for this possibility.
iii. A 50% male/female quota representation in education structures should be
Constitutionally addressed.
CUSTOMARY LAW
THE ONLY APPROPRIATE CUSTOM FOR THE NEW SOUTH AFRICA IS THE
CUSTOM OF EQUALITY.

-3THE WOMEN'S CHARTER UNEQUIVOCALLY DEMANDS THIS:
THE NEW
CONSTITUTION OF SOUTH AFRICA MUST CLEARLY AND UNEQUIVOCALLY
SUPPORT THIS.
In its functioning as a totality the new Constitution of South Africa must ensure all
women the right - WITHOUT LIMITATION - to equal participation in a non-sexist South
Africa.
It is the responsibility of the Constitutional Assembly to construct the Constitution so that
its content leaves no doubt as to women's right to equal status in a non-sexist society,
SECURITY
THE RIGHT TO SECURITY AND THE ISSUE OF DEFENCE IN SOUTH AFRICA
NEED TO BE READDRESSED FROM A GENDER-AWARE PERSPECTIVE.
All citizens in South Africa need to be defended against violence.
Women in particular need to be secured against rape and battery.
A culture of peace and development needs to replace the current culture of violence and
defence.
To this end, a restructuring of Security Budget, and a redefinition of Security and
Defence are required.
i.

The Defence Budget should equally fund the military, and non-Government
Organizations, etc. that protect women, securing them against the ravages of a
society which is still patently sexist, given reported rape statistics of one a
minute.

ii.

If Security and Defence are redefined, so that there is equal focus on internal
and external defence, focus on peace-keeping and negotiation, as much as on
offence and killing of 'the enemy', women's position and place in the Security
Forces could be radically reconceptualized.

iii.

The Constitutional Assembly should consider this reconceptualization seriously,
in the light of social violence in South Africa. In the event of a shift of focus so
that Defence Force is translated as defending and Sustaining Peace Instrument,
a quota of women in this institution may be applicable.

JUDICIARY AND CONSTITUTIONAL COURT
TO ENSURE a non-sexist Judiciary and Constitutional Court, a 50/50%
male/female quota should be introduced to these bodies.

-4Notes:
i.

Many issues in the new Constitution will be ruled upon by the Constitutional
Court. (An instance is the issue of pornography, which will inevitably come
before the Court at some state.)
It cannot be expected, (and would - from a gender-aware perspective - in any
case be ludicrous) that a Court consisting primarily of men should rule on these
issues - or that their rulings would be the most favourable, in terms of
contemporary international development, to women.

ii.

From the innumerable documents that have come out of the women's movement,
and from public discussion, it is clear that women's experience is that they are
treated unjustly by the law. A quota approach to this problem could help resolve
it.

iii.

The quota approach need not minimize the necessity for gender-sensitivity
training for all persons in the legal profession, since all South African law has
historically followed patriarchal precedents, and this history will inevitably inform
current judgements.

JUDICIARY AND CONSTITUTIONAL COURT P.2

iv.

It may be argued that there are currently insufficient women with the 'appropriate'
qualifications necessary to serve on the Constitutional Court.
Should this be argued, given the serious implications that rulings may have for
the women in this country - alternative qualifications may need to be considered,
so that discriminatory practice is not perpetuated by the Court. The Women's
Movement could be consulted on this issue.

v.

Certainly it is clear that, should a Court that is not gender-aware, and not fairly
constituted in terms of women's participation take decision on, for instance, the
issue of pornography, that ruling will not be considered Constitutional by half the
population of South Africa.

vi.

The above observations apply equally to the Judiciary.

THE QUOTA SYSTEM
The Right to Equal Representation should be given specific attention - in order to
redress the problem of historical discrimination against women in all contexts.
i.

Specifically with regard to the Parliament of South Africa, Senate, Cabinet,
Premiers, Local and National Government - a 50/50% (male/female) quota, or
60/40% quota (in this case either male or female majority) should be

-5Constitutionally established to prevent South Africa's Government being maledominated, as it currently is, thus preventing true participation of women in the
democratic process.
ii.

A similar quota approach should be applied to the media, and particularly the
State Broadcaster. (On this issue refer as well to section on Freedom of
Speech).

iii.

A similar quota approach should be applied to the Judiciary, and the
Constitutional Court. (Refer to separate section on Judiciary and Constitutional
Court.)

THE QUOTA SYSTEM P.2
Notes:
i.

The United Nations (CEDAW) recognizes the quota as a method to create
equality.

ii.

The ANC's partial adoption of the quota is an important precedent in South
Africa, which could now be extended and entrenched to ensure that the benefits
are not short-lived.

iii.

Clause 43B in the Interim Constitution, in conjunction with the fact that women
have formed the minority in all Parties currently in the South African Government,
has substantially minimized their effectivity and capacity to substantively
transform women's life, and to transform those institutions they have just
tentatively entered after centuries of exclusion.

iv.

There are many international instances of Quota usage with regard to
Government. Notable are for instance Norway, India, and recently the Scottish
women's determination to ensure 50/50% representation through their new
Constitution. Surely South Africa, where we have committed to a progressive
democracy that takes into account contemporary progressive measures to
ensure equality should not start off with an outdated Constitution, but should
rather make use of this opportunity to entrench in the Constitution a practicable
means to ensure equality.

20 February 1996
WORKING DRAFT OF THE NEW CONSTITUTION: SUBMISSION BY THE
ADJUTANT-GENERAL OF THE SOUTH AFRICAN NATIONAL DEFENCE FORCE
1.

Your invitation to comment on the above Working Draft, refers-

2.

Kindly submit the personal submission by the Adjutant-General of the South African
National Defence Force, to the Constitutional Assembly, for consideration.

MAJOR GENERAL P.J. DE KLERK
CHIEF OF THE SOUTH AFRICAN NATIONAL DEFENCE FORCE: GENERAL
_______________________________
I would like to direct attention to a limited number of matters concerning the defence force which,
in my view, need further elucidation before finalisation thereof by the Constitutional Assembly. I
will mainly address principles. This submission should be road in conjunction with the submission
of the Department of Defence.
1.

BILL OF RIGHTS AND THE MILITARY
Background
i.

It is beyond dispute that Chapter 2 is pivotal to the rule of law in the RSA, and will
remain so for years to come. It is equally true that the sovereignty of the RSA has to
be maintained and defended to enable the rule of law to be so maintained.

ii.

Encroachments upon the Bill of Rights should, by their very nature, be limited. They
are, however, warranted in cases of or in respect of extreme, national emergencies,
for example, in cases of throat of war. (Sec 36(1)) or where certain individuals by
virtue of the nature of their business, have to behave/act in a particular way in the
national interest, for example, soldiers who may not further or prejudice party
political interests (Sec 175(6)).

Main problem areas
It is inevitable that other encroachments upon the Bill of Rights in respect of the military will
have to be recognised In the now Constitution. The following examples must be mentioned
:

(1)

There are no guarantees that a voluntary part-time service system will really provide
the required manpower in a time of threat of war. If such a crisis wore to occur,
compulsory military service will have to be legislated for. It cannot be guaranteed
that fresh legislation will then, by way of mobilisation, provide trained soldiers able
to handle sophisticated arms to ward off land, sea or air attacks. It can, furthermore,
not be guaranteed that the courts will not at such a stage declare the mobilisation
legislation ultra vires because they deem the treat of war to be too remote to be
considered a threat within the contemplation of the Constitution. In addition,
logistical preparation for possible warfare is a long-term endeavour which has to be
coupled with appropriate training and that, in turn, calls for sufficient manpower that
will actually be utiled in such an event. It is advisable that the State must, if real
need arise (irrespective of the existence or otherwise of an imminent threat of war),
be able to call up men and women from the reserve for military training and even.
service. This need (and right) of the State has to be recognised in the Bill of Rights.
Proposal :
The duty of citizens to render military service when called upon by the State
to do so, should be provided for explicitly. After See 12, the words “but the
State may, impose a system of military conscription upon citizens should be
inserted.

(2)

Soldiers are, worldwide, prohibited from belonging to labour unions, from striking
and from demonstrating. This, too, appears to be the view held in the White Paper
on Defence and by most people in the RSA. This matter cannot be left to chance,
and should be settled in the Constitution.
Proposal :
Provision for this limitation should be made explicitly in a (new Subsec
175(7), as follows :
“(7) No member serving in the defence force strike or demonstrate or may
belong to a trade union,"

2.

POWERS OF THE PRESIDENT
a.

One of the major omissions from the Constitution is the power of the President to
employ the defence force for any of the services provided for in law (see Sec 227(1)
read with Sec 82(4)(b) of the current Constitution). This power, which can commit

the RSA to war, should reside at the highest level of the Executive, to wit, the
President and should, as such, be enshrined in the Constitution. There should be no
doubt in the mind of the nation that this power cannot be usurped by anyone and
that, at the same time, the National Executive takes full responsibility for its action.
This matter concerns, essentially, political control over the military.
Proposal:
A second sentence “He may employ the defence force on service in defence
of the Republic and on any other service provided for in national
legislation”, should be added to Sec 78(1).
b.

The President as the Executive Authority of the Republic and hence, the
Commander-in-Chief of the defence force, has always conferred commissions upon
officers of the Defence Force. They are thereby charged with the duty to defend the
sovereignty of the RSA and, by accepting this sacred trust they, by implication,
declare themselves ready to sacrifice their lives for their country, should this be
required of them. The granting of commissions by the President is hold in such high
esteem that it should, for the sake of the military and the nation (that they represent
and protect), be enshrined in the Constitution.
Proposal:
The words “who may confer on members of the defence force permanent
commissions and may cancel such commissions” should be inserted at the
end of the first sentence of Section 77(2) .

3.

MILITARY EXECUTIVE COMMAND
The functions of the Chief of the defence force cannot be equated with the normal powers of
a force commander who “commands” his forces in the field, although the latter derives his
powers from the former by way of delegation. His functions are much more extensive and
at a higher level. The Chief of the defence force has always been responsible for the
military, executive command of the defence force. In modern management terms, he acts at
the "corporate level” and exercises most of his descretions and powers in consultation with
various military and departmental councils. As such, it would be more appropriate to
follows the terminology of sec 225(1) of the 1993 Constitution than that contained in
Section 178(1) of the Working Draft. It will also be in line with existing legislation (Sec 8,
Defence Act, 1957).

Proposal:
Substitute in Section 178(1) the words "who exercises military executive command
in respect of the defence force” for the current “ to commend the defence force".
4.

INTELLIGENCE DIVISION OF THE DEFENCE FORCE AND ITS
ESTABLISHMENT
This Division, like all divisions and subdivisions of the defence force, forms an integral part
of that force. Its existence (or otherwise) cannot, therefore, hinge on a broad discretion of
the President, as provided for in sec 184(1). Its establishment has in fact taken place a long
time ago under the provisions of the Defence Act and its existence is recognised in a number
of latter-day statutes. If the provisions of sec 184(1) were to be followed in their current
form, the President may also be reproached for instituting organs to secure personal power.
Proposal:
Section 184(1) should rather reed
“An intelligence service or services may be established in terms of national
legislation”.

5.

POLICE SERVICE NOT TO DEFEND THE RSA
Sec 180(3) incautiously charges the police service with the very primary object of the
defence force as set out in sec 176(2). The police service should be clearly limited to its
safety and security task within the Republic.
Proposal:
In Sec 180(3) all the words after “maintain public order” should be substituted by
the following : “maintain law and order and preserve the internal security of the
Republic”.

20 February 1996
PROPOSAL FOR INCLUSION IN THE NEW CONSTITUTION - PROTECTION OF
INTELLECTUAL PROPERTY OF PERSONS AND THE INTELLECTUAL
PROPERTY LAW SYSTEM
I refer to my submission to you dated 5 June 1995 and your confirmation thereof, regarding
the above.
I have noted from the Draft Constitution that Intellectual Property and the legal administrative
system therefor has not been included. I also make mention that neither the South African
Institute of Intellectual Property Law nor I was afforded an opportunity to address the
relevant Theme Committee on this matter.
For your information I am telefaxing hereafter a copy of my submission, together with the
following comments, for reconsideration by the relevant Theme Committee:
a)

Intellectual property should not be considered to be part of property per se and hence
it deserves special treatment in the Constitution.

b)

Intellectual property has international rights attached thereto, and is indeed dealt with
in several International Conventions of which South Africa is a signatory country such
as the Paris Convention of 1883 and the Berne Convention of 1886.

c)

Because South Africa is a signatory country of the aforementioned Conventions,
South Africa is presently obliged to protect the intellectual property of citizens of
other countries, as well as the Intellectual Property of its own citizens.

d)

Intellectual property and the protection thereof enables a country to develop
industrially/commercially and economically.

c)

It attracts foreign investment and enables industry and commerce to expand and hence
provides labour i.e. jobs.

f)

South Africa presently has a well developed legal administrative system to protect
intellectual property. This system has been and is still evolving continuously.

9)

Our system enjoys international respect and we can be proud of our system at present
but we need to ensure that the system is protected and entrenched in a special manner.
This can be achieved by entrenching the system in the Constitution as is the case in the
USA for example.

The above is a non-exhaustive listing of considerations that should be taken into account in
considering this matter. I therefore request the relevant Theme Committee to reconsider this
matter and to consider including the protection of intellectual property (i.e. inventions, trade
marks, designs, copyright works, etc) and the provision of an adequate legal administrative
system for the protection of intellectual property. I refer in this regard to the broad proposals
listed as paragraphs 1 and 2 in my aforementioned letter.

A K VAN DER MERWE
of D.M. KISCH INC.
Patent Attorneys & Trademark Agents
PS. Should you require further information or an oral presentation, please do not hesitate to
let me know.
[ Editor's note:

The abovementioned submission dated 5 June 1995 exists as a separate
submission in the collection CA SUBMISSIONS. ]

HUMAN RIGHTS COMMITTEE OF SOUTH AFRICA
Johannesburg
20 February 1996
SECTION 10. THE RIGHT TO LIFE
The Human Rights Committee strongly supports Option I of Section 10 on the Right to Life in
the
Working Draft of the Bill of Rights which guarantees the right to life and abolishes the
death penalty. We strongly support the Amnesty International submission on the right to life
amongst others which favour abolition of the death penalty. Amnesty's submission reviews the
Constitutional Court's decision on the death penalty, which we believe should be closely
considered in deliberations.
If South Africa is to become a democratic, rights based nation, then it cannot condone
government execution of its people. The death penalty is not the answer to crime prevention.
The solution to the high crime rate must be holistic, addressing crime at all levels, including
community prevention, education and government enforcement.
The death penalty has not proven effective an a deterrent to crime. Even in China where there are
over 68 offences punishable by death (including white collar crime), there continue to be criminals
and crime. Capital punishment is not the solution.
The Bill of Rights is meant to protect individuals from the oppressive impulses of the majority and
the State. The Right to Life is elemental in a rights based society and it must be protected against
the transient whims of society in transition.
Susie Cowen
Legislation Monitor
Prof Jeremy Sarkin
National Chariperson

HUMAN RIGHTS COMMITTEE OF SOUTH AFRICA
Johannesburg
20 February 1996
REPRODUCTIVE RIGHTS,

BILL OF RIGHTS

The Human Rights Committee has read and considered the Reproductive Alliance submission
and endorses the views expressed.
Susie Cowen
Legislation Monitor
Jeremy Sarkin
National Chairperson

SMUTS KEMP SMAL & DURR
13 February 1996
COMMENTS ON PROPOSED CONSTITUTION: SECTION 24 (PROPERTY)
The Tygerberg Attorney’s Association has perused the draft constitution and specifically wish
to comment on the proposed section 24 dealing with property rights.
For the reasons set out hereunder the Association strongly supports Option 3 which
guarantees the right to property and specifies the procedures to be followed upon
expropriation.
MOTIVATION
1.

The existing system dealing with real property rights as evidenced by registration in the
deeds office lies to the very essence of our economic system. Individuals, companies
and financial institutions rely on the accuracy of the system and on the fact that
property and real rights will be recognised and protected as registered.

2.

Any change to the system can only lead to less certainty with resulting long term
negative effects on the economy and business confidence.

3.

The Association questions option 2 clause (2)(b) insofar as the aspect of compensation
appears to be discretionary and not mandatory. We submit that should option 2 be
followed, clause (b) should commence with the word “Shall” instead of “May”.

4.

The Association also questions the purpose of clause (3)(d) insofar as the “ability of
the state to pay” is a subjective test at best and should not be brought in relation with
the expropriation of specific property. It would in any event beg the question how the
state proposes to deal with land that it cannot even afford to purchase.

5.

Over and above the previous comments, we note that, had option 2 in its present form
been applicable during the apartheid era, the government of that time would have had
little problem to fit the group areas act within the wording of option 2. The committee
concludes that option 2 does not offer sufficient protection to the individual against the
state and that our constitution should not be flawed for posterity by the present need
for land reform. The reform process must be engaged and completed, but the land
reform process should not be accommodated within the framework of the Constitution
and not vice versa.

SOUTH AFRICAN NATIONAL COUNCIL FOR CHILD AND FAMILY
WELFARE
Braamfontein
20 February 1996
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION OF THE
REPUBLIC OF SOUTH AFRICA
Introduction
It in very heartening that for the first time in the history of this country that not only politicians,
selective organisations, legal and constitutional experts were involved in the country's constitutional making process, but everyone including the man in the street were drawn into this process.
Suggestions, ideas, media coverage, meetings to name but a few ways that were utilised to get the
people involved in the country’s constitution, the supreme law of the Republic of South Africa.
Public participation played a significant role and this augurs well for our country as we can as south
African citizens take ownership of our constitution as it is planned with us and not for us. This
alone is a very significant milestone in our country.
Having said this this Council has pleasure in forwarding comments on certain sections of the draft
constitution, as we as a Council, have been involved in the various structures dealing with aspects
like the welfare, justice and other structures and forums that dealt with gender issues as well as the
National Plan of Action for Children whereby an opportunity was offered to all role players to
debate issues that affect the well-being of children and their families, as well as make written
submissions. Therefore we can say that we have participated in the constitutional making process
of the country.
There is general approval on the constitution as a whole. The use of user - friendly language is
most welcome, as this makes it possible for everyone to understand the country’s constitution.
Therefore what follows is a brief report on some of the aspects that we as a Council feel that need
attention. These pertain particularly to aspects that affect child and family life, as well as some
general viewpoints.
Chapter 2 Bill of Rights
We support a Bill of Rights for the country. We I however, believe that rights and responsibility go
hand In hand. This has to be spelt out in our country’s constitution. We should not concentrate so
intensely on our own rights that we forget that we have a responsibility to respect the rights of
others.
Life
10

We accept option 1: Everyone has the right to life

We, however, are also deeply concerned about the violation of the rights of others in the case of
persons committing atrocious, criminal acts such as murder, rape, serial killing etc. which violate
the right to life of others. Therefore there is public outcry to reintroduce the death penalty,
In order to safeguard the rights of the innocent masses from this type of individuals who commit
heinous crimes, perhaps a clause should be added to the constitution which spells out clearly that
these individuals would receive in depth therapy and other appropriate services and would not be
released indiscriminately as they have the potential risk of lapsing into crime once released. When
and if released on parole, these individuals should be closely supervised and more adequately
assisted to adapt to life outside prison.
This clause is to safeguard the community at large, and the fundamental right of even the guilty is
protected with the proviso that such persons take responsibility for their action and are rehabilitated
with expert help before being granted parole.
Labour relations
22 This clause is supported, however the right to strike point
22(2)(c) needs to have a proviso such as the need to strike should be enforced when:
*
*
*
*
*
*

All avenues for a settlement have been exhausted
The strike is property controlled
In the process of striking the rights of others are not violated
The strike is peaceful, orderly, and not used as a means of inciting unrest of any kind and
causing loss of human lives, damage to property and violating the dignity of others.
There should be no intimidation of any kind
Everyone has the right to freely express his/her viewpoint, and the freedom of choice.

Motivation
These provisos seem necessary in order not to cripple the country financially and to ensure that in
granting persons the right to strike the objectives of the strike are resoled amicably and with
genuine concern for the rights of those who strike. Proper problem solving mechanisms to be put
in place. We believe that with rights come responsibility.
Property
24
Option 3 is supported because it seems to protect the rights of individuals and it spells out the fact
that people can not arbitrarily be deprived of their property and justice will prevail.
Children
It is recommended that:

27(1)(c) be extended so as to offer special protection to our homeless children. These children
need shelter as a priority as if deprived of this basic need we cannot hope to offer them protection
they so desperately need.
No child in this country should live in the streets.
This clause could perhaps read as follows:
27 Every child has the right:
“(c) to basic nutrition, shelter, basic health care services, and social services and is applicable to all
children and more specifically to homeless children”
It is recommended that a clause 27(3) be inserted as follows:
Every child has the right:
27(3) to a violence free family environment, a violence free community and a violence free
country
Motivation
Children living in a family where violence is prevalent tend to grow in a culture of violence and
regard violence as the only means of settling conflicts. Every attempt must be made to halt the
vicious cycle of violence that our country is plagued with.
This is a specific right of a child and needs to be spelt out in the constitution. Although clause
11(1)(a) deals with violence under the heading “Freedom and security of the person” children as
vulnerable citizens are not specifically provided for in this clause. Children need this added
protection.
Children should also be protected from war and the resultant ravages that are the invariable result
of strife-torn society.
We, in this country should strive for peace, security and stability for our children who are out future
citizens.
This Council very strongly supports the inclusion of a special section on children in the
constitution.
We propose that the above clause pertaining to the prevention of violence be highlighted.
This is motivated because we want to prevent lawlessness and the lack of discipline that can so
easily hamper progress in our country if violence of any kind is not attended to. Furthermore, if
violence is not curbed timeously that is at a tender age there can be serious repercussions for all of
us in the country.

Education
28
Option 1 is supported, however, we would like to propose an extension to this clause as follows:
1

Everyone has the right:

(1)(a) to a basic education including the education/stimulation of the child from birth as well as
adult basic education, in a state or state-aided institution.
Academic freedom
29
Option 1 is supported
Access to information
31(1) and (b)
Comments
There is concern in respect of this clause as it pertains to adoption services. The right to
background information by the adoptee as well as the right to information by the biological parents
would pose a problem if this is not regulated by the Child Protection Legislation (Child Care Act).
The implication is that an adoptee at any age may get access to records and the same implication
can arise as far as the biological parents are concerned. This could lead to trauma in the life of the
adoptee and/or other parties involved.
Recommendation
Add a proviso to this clause viz
31(1)(c)
Access to information be regulated by Child Protection Legislation.
Just administrative action
32
Option 1 supported. It is further recommended that only “reasonable” be used.
This clause is most necessary in order to offer protection to our vulnerable citizens who need to
improve the quality of their life.
It is felt that there must be a time from built into the constitution so that applicants who depend on
state assistance are assisted promptly. It is acknowledged that all aspects of the constitution need
to be implemented as soon as possible, but in the case of grants, pensions and other state assistance

like material assistance to indigent persons has to receive priority attention as these people’s
livelihood is at stake. This is most essential. This is a very essential as everyone has the right to
administrative justice. The necessary safeguards to be built into this clause to prevent any fear of
abuse and to make it more specific if need be. This constitutional rights of people must be included
in the constitution.
Arrested, detained and accused persons
34
34(2) Option 2 is supported.
It is felt that this section can be summarised so that all the factors contained in clause (a to n) are
condensed.
Limitation of rights
35
This clause is supported by we recommend that in clause 35(1) to use the word reasonable only.
35(2) to omit the word “unfair”
Public Service
In supporting this clause we would like the following recommendations to be considered:
(a) Non government organisations who, because the state cannot render all the services
unaided, should be adequately supported for their invaluable services to the public and
therefore their staff should also enjoy the benefits of public servants. This will pay dividends
in the long run so that work can be carried out effectively and the staff are not
disadvantaged.
Conclusion
As Council did not receive the final Working Draft Constitution our submissions are based on the
Constitutional talk Official Newsletter of the Constitutional Assembly Working Draft edition.
Mrs S Leslie
Resource Department

15 February 1996
PROPERTY RIGHT CLAUSE IN THE CONSTITUTION
I, the undersigned, herewith object to the property right clause in the draft constitution.
It is my view that the South African system of land registration and rules about land
ownership are of the best systems in the world.
It now appears that the options which are contained in the constitution encroach upon this
system not only to the detriment of the landowners, but also to the country in general.
There is no doubt that it is in the country's interest sometimes to dispossess an individual
owner of his land for a communal purpose. Such dispossession, which is an encroachment
upon the private right of the individual, must, however, be accompanied by fairness,
conservatism and justice.
In my view the third option comes closest to this norm but neither of the other options (1 and
2).
Option 1 is not acceptable, because it apparently does not recognise right of ownership of the
individual as a basic right at all. No civilised legal system denies such a right.
The second option, likewise, encroaches upon the individual right by making the right to
compensation upon dispossession arbitrary and not compulsory.
With both option 2 and option 3 I object to the consideration of the history of the acquisition
in so far as it creates the possibility that acquisition through donation, bequest or other form of
"free" acquisition, can be prejudiced. Farm property mostly changes ownership due to
testamentary bequests. In my view this requirement must be carried through both options,
because provision is already made for it in the stipulation about land acquired after 1913 in
terms of discriminatory laws or practices.
I make a serious appeal to the constitution writers not to interfere with this basic right to the
detriment of the individual in the country.
JACQUES DE VILLIERS BESTBIER

14-2-1996

I herewith inform you that I prefer Option 3 of the proposed stipulations of the Constitution in
respect of property right. As this offers the best protection in respect of property right I insist
that Option No 3 be included in the constitution.

P D Lheran

FREEDOM FRONT - Albertina
16 February 1996
CONSTITUTIONAL SELF-DETERMINATION
Government objectives are undeniable and an extremely alarming striving towards a one-party
State in which minority groups, and then specifically the Afrikaner, will be eliminated.
Three of the legion recent transgressions against the AFRIKANER have been:
The SABC's blind and arrogant policy of vilification of Afrikaans in the electronic
media with obvious sympathy from the government.
Open antagonism towards own, culture-oriented education, language, culture, land
rights, Religion and a witch hunt against beacons which symbolise the historical road
of the country.
Elimination of the Afrikaner's role in the country through affirmative action, at the
expense of objectivity, economic stability and security.

Therefore the Afrikaners of Albertina insist on the right to self-determination in an own land
area in which we as Nation can maintain our own values, stability and security.
And furthermore that the current stipulations as contained in chapter 24 of the interim
Constitution be retained in the new Constitution as guarantee to the Afrikaner as minority
group.
Mike Murphy
Branch Manager

15/2/96
RE Land ownership
I see the ownership of land and goods as a basic human right. The omission of the property
clause from the constitution is totally unacceptable. Sense of value and the protection thereof
is precisely cultivated through property right. Nobody will protect and maintain property if it
belongs to someone else. The government cannot own the property and not the people.
Dr T F Marx

DEAFSA
Deaf Federation of South Africa
Richmond, Johannesburg
20 February 1996
COMMENT ON THE SOUTH AFRICAN CONSTITUTION
1.

INTRODUCTION:
On several occasions over the past twelve months, DEAFSA have submitted its views
on the official recognition of Sign Language in South Africa, to the Constitutional
Assembly and various bodies representing disabled people.
At a national conference of Deaf people on 27/28 October 1995 in Gauteng, Deaf
leaders representing one million Deaf people from all the provinces (excluding only the
Northern Cape Province), unanimously voiced their opinions about the subject, which
for us as Deaf South Africans, is considered as our most prominent cultural symbol,
namely Sign Language. We believe that the recognition of Sign Language, its
development and the honoring of it as an indigenous language of South Africa, is the
primary trunk of the tree from which every branch of the development of a Deaf
individual should sprout from.

2.

SPECIFIC COMMENTS:

2.1

Article 6 (Languages)
Option 1
Sub par. (1):
DEAFSA and the South African Deaf community consider it of primary importance
that Sign Language be included in this sub-paragraph. The paragraph should be
extended to read "... and the indigenous Sign Languages used in the Republic of
South Africa."
Sub Par (2):
DEAFSA and the South African Deaf community accept this subparagraph and sees
the Pan South African Language Board as a necessary role-player in the future
development of Sign Language in South Africa.
Sub Par (3):
DEAFSA and the South African Deaf community rejects this paragraph as the majority
of languages mentioned in this paragraph have their origin external to the Republic of
South Africa.

The Deaf community does not wish Sign Language to be categorised with these
languages.
2.2

Article 8 (Equality):
Option 1 (Par. 2):
DEAFSA recommends that this option be extended to include the following “... to
protect and advance groups including people with disabilities and/or categories...”
Option 2:
DEAFSA recommends that this option be extended as follows:
"This section shall not preclude measures designed and likely to achieve the adequate
protection and advancement of persons including persons with disabilities and/or
categories of persons

2.3

Article 10 (Life): Option 2:
DEAFSA supports this option strongly - especially in as far as it pertains to the
practice within health care of aborting a fetus feared to be disabled in some way
resulting from maternal infection.

2.4

Article 13 (Privacy):
Par (2):
DEAFSA strongly supports this paragraph in terms of officially trained Sign Language
interpreters. At present, owing to the non-recognition and subsequent non-status of
Sign Language, any person who has limited knowledge of Sign Language can market
himself/herself as an interpreter. These interpreters have no knowledge of ethical
practices, nor of the need for privacy and confidentiality of communication.

2.5

Article 21 (Economic Activity):
DEAFSA support option 2 of this article.

2.6

Article 22 (Labour Relations):
DEAFSA recommends the inclusion of a clause (d) in Article 22(2) which should read
as follows:
"(d) to be protected against intimidation or forced participation as a result of limited
communication skills or lack of access to relevant information."

2.7

Article 25 (Housing and Land):

DEAFSA recommends that Art 25(1) be extended to include:
“....to adequate housing, including housing of communities with common values and/or
disabilities."
2.8

Article 26 (Health, Food, Water and Social Security:
DEAFSA recommends that Art 26, paragraph 1 (c) should be extended to include:
”... appropriate social assistance, which will include community development
measures."

2.9

Article 28 (Education):
DEAFSA strongly recommends that Art 28, paragraph 1 (b) be extended to include:
“... and progressive legislative and other measures, including special schools such as
schools for Deaf children, if necessary to make ..."
We further recommend that Art 28, paragraph 3, option 2 should be extended as
follows:
“....based on a common culture, language, disability such as deafness or religion.

2.10

Article 30 (Language and Culture):
DEAFSA recommends that this should be extended as follows:
“... to use the language, including languages referred to in Art 6..."

2.11

Article 37 (Enforcement of Rights:
DEAFSA submits that Art 37(2) should include:
"if the need arises, enforcement of rights of any community with common values or of
people with common disabilities, shall not preclude measures by means of legislative
regulations or further comprehensive legislation within the framework of this Bill of
Rights."

2.12

Article 42 (Qualifications of Members):
DEAFSA recommends the further inclusion in Art (2) of a clause as follows:
"Up to a maximum of two (2) citizens from the groups of people with disabilities are
entitled to seats in the National Assembly and they shall be nominated from any body
of people with disability recognised by the Government as such representative and
legal body."

3.

CONCLUSION:

We acknowledge the fact that the South African Constitution is written in broad
enough terms to cover the basic concerns of disability groupings. On the other hand
the Constitution makes very little pertinent mention of those matters which specifically
concerns the disabled community and in particular those of the Deaf community.
We believe that the South African disabled community can with right be termed "the poorest
of the poor" and that the Deaf community, by virtue of the inaccessibility of information forms
the very lowest level of this community grouping.
Only with the necessary inclusion of our Sign Language and culture in the Constitution of the
RSA, can we hope to truly become part of the broader community and accept full citizenship.
N L BEAURAIN
Johannesburg

FREEDOM OF EXPRESSION INSTITUTE
Submission on Section 15(2) of the Working Draft of the New Constitution
The Freedom of Expression Institute (FXI) is opposed to the inclusion of subsection (2)
in the new Constitution. Whatever one's sentiments may be on the issue of hate
speech, propaganda for war and speech which may incite imminent violence, we do not
deem these as issues suitable for inclusion in a Bill of Rights.
These types of special limitations to the Bill of Rights are in our view are properly the
subject of statutory legislation. Governments are transient and are elected at regular
intervals to ensure that they carry out the mandate of the majority of the electorate.
These mandates may change from time to time and will definitely change over long
periods of time as circumstances in a country change. The role of statutory legislation is
therefore to enforce the temporary will of the electorate through their public
representatives in Parliament. When the will of the electorate changes this results
accordingly in the repeal or amendment of legislation. For this reason it is inappropriate
for a Constitution, which should be a permanent embodiment of the long-term ideals of a
country, to include sentiments which over a period of time may change when
circumstances have changed.
South Africa, we believe, will not for all time be trapped in a spiral of structural racial
discrimination. We confidently believe that many of the policies that the present
Government has outlined will in time deliver the country from its apartheid past and
transform it into a truly non-racial society. The ideals and visions embodied in our
Constitution should not therefore be based on our present problems. Let the
Constitution shape our long-term aspirations and let the short-term laws deal with our
temporary problems.
This does not mean to say that the FXI will necessarily agree with the promulgation of
anti-hate speech legislation. But we are pointing out as a matter of principle that hate
speech regulation in whatever form is inappropriate within a Constitution. We do
understand clearly that the present formulation does not outlaw hate speech as such,
but that it does remove constitutional protection from hate speech. This is a very
serious limitation for the reasons we point out below.
We believe it entirely correct that many laws which previously curbed hate speech in
South Africa were repealed in the run-up to the first democratic election precisely so that
a free and unfettered discourse could take place with few, if any curbs. Political speech
in South Africa, in our view, will for a substantial period of time concern the issues of
race and ethnicity and the cultural and religious diversity of our country. From this point
of view, if the PAC, the ANC, or any other political party or individual want to verbally
"blast" the white establishment, they should have the unfettered right to do so. We use
these two political parties an as example, because they will, as much as white right wing
parties, be engaging in so-called forms of hate speech. They may therefore find
themselves victims of hate -speech legislation without any constitutional protection. By
way of example, if Mr Peter Mokaba again repeats his "Kill the Farmer, Kill the Boer"

-2slogan under what the ANC is currently proposing under Section 2, he is going to be
without constitutional protection.
RAASHIED GALANT
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HUMAN RIGHTS COMMITTEE OF SOUTH AFRICA
HUMAN RIGHTS COMMITTEE OF SOUTH AFRICA
SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY
Rights of Arrested, Detained and accused Persons
Section 34(1)(e) The Right to Bail
The Human Rights Committee strongly supports the provisions dealing with bail in the
interim Constitution and opposes alternative options in the draft which are currently
under consideration.
Section 25 (2) (d) of the interim Constitution guarantees the right to be released from
detention with or without bail, unless the interests of justice require otherwise. The
alternative options in the draft use the terms 'if the interests of justice permit (that person
to be released)'. We understand that the primary purpose behind the new proposals is
to ensure that recent legislation placing the onus of proof on the accused in bail
proceedings in certain cases is not struck down.
Our primary objection to the formulations in the options is that they undermine the
presumption of innocence. The use of the term 'unless' in section 25 (2) (d) has been
interpreted by our courts to mean that the onus should rest on the state in bail
proceedings. If this were to be replaced by the alternative formulation, the section says
little about the onus of proof, thus allowing the burden of proof to be placed on the
accused.
This is contrary to the elemental principle of the presumption of innocence, which is
central to a justice system in a rights based democracy.
The constitutional debate is not the proper forum to address the issue of crime. The Bill
of Rights is an enduring document. It should not merely reflect current concerns about
crime. The Bill of Rights should protect individuals from the abuses of state power and
a vengeful society.
The Human Rights Committee is currently preparing a document detailing our concerns
about the onus of proof in the new bail legislation. This will be forwarded to the Justice
Committees and to the Ministry of Justice.
Find attached an article by Jeremy Sarkin, National Chairperson of the Human Rights
Committee, examining these issues in the context of the constitutional debate in greater
detail. This article will be published in the Idasa Publication Democracy in Action in
March.
Susie Cowen
Legislation Monitor

Jeremy Sarkin
National Chairperson

PANIC OVER CRIME COULD POISON SOUTH AFRICA

-2by Prof Jeremy Sarkin
to be published in Democracy in Action, March 1996
THAT South Africa is beset by crime is beyond question. However, political parties are
making cynical use of the issue to win support, and laws are being enacted that appeal
to populist "get tough" notions but do little to curb crime itself.
body: This article focuses on the law relating to bail to show how a fearful public is
being appeased at the cost of seriously undermining human rights. It offers some
suggestions on how crime ought to be tackled and looks at how current panic about
crime might impact on South Africa's final constitution.
The law relating to bail is contained in the Criminal Procedure Act, which was amended
in 1995, without sufficient debate or understanding, so as to reverse the onus of proof in
bail hearings relating to serious offences (rape, murder, robbery with aggravating
circumstances, motor vehicle robbery and certain economic crimes). What this means
is that those accused of such serious offences must now convince the court hearing
their application for bail that they should in fact be allowed bail. Before the amendment,
the prosecution had to convince the court that bail should not be granted. The
amendment is justified on the basis of the perception that the old law was lax and that it
sent a message to the community and to criminals that the government was soft on
crime.
However, it is vital that South Africans realise that respecting the rights of accused
persons is not being "soft on criminals" but rather a matter of protecting the countless
numbers of South Africans who are accused of crimes they did not commit.
The scope for abuse is enormous when the rights of accused persons are not
respected. In the absence of a right to bail and in the context of a seriously clogged
justice system, accused persons may languish in jail for more than a year before their
cases come to court.
The situation is already desperate: 66 percent of those admitted to prison in 1994 were
awaiting trial prisoners and South African prisons are bursting at the seams.
It is an accepted principle in most democratic systems that an accused person is
presumed innocent until proved guilty. It necessarily follows that an accused person
should be entitled to bail unless the state can show reasons why bail should not be
granted.
(End of page 2)
However, the new bail law passed by South Africa's first democratic parliament flies in
the fact of this principle. Modelled on an extremely limited reverse onus law applied in
Canada (where policing is far sounder and the rate of successful prosecutions much
higher), the South African version goes much further in limiting the right to freedom.
Apart from flouting the human rights norms protected in other democracies, by
international human rights instruments and by the interim Constitution, the amended bail
law totally misunderstands the reality of South Africa and its legal system.
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legal system or of the language and procedures of the courts. They certainly have no
legal skills. Yet they are now required to prove to a court that they should be granted
bail. In this regard it must be remembered that most accused persons will not have
legal representation at their bail hearings and will be opposed by prosecutors who are
educated and possessed of legal skills, knowledge and experience -- hardly a recipe for
a just outcome. Beyond considerations of justice is the fact that there is no evidence to
suggest that "tough" laws deter criminals. What does bring the crime rate down is the
knowledge that those who break the law stand a good chance of being caught.
A variety of research projects have shown an inverse relationship between the crime
rate and the likelihood of criminals being apprehended, the higher the chance of being
arrested and convicted, the lower the level of crime.
South African statistics support this finding. In 1993, for example, 1 852 223 crimes
were reported to the police. However, in 1994 (when most of the cases arising from
these reports would have come to court), there were only 413 472 prosecutions and far
fewer convictions. While 375 572 people were convicted in 1988/9, the number fell to
318 068 in 1993/4.
The implication is clear: most criminals are getting away with it. It is surely time for
South Africans to take on board the knowledge garnered from research and practice
elsewhere in the world which boils down to this: the only approach that delivers a
reduction in the crime rate is a humane and holistic one.
Cynical politicians may be content to tinker at the margins of an inadequate legal
system, capitalising on community concern to convey the impression that they are
"tough on crime". But such image boosting does nothing to curb crime.
If we are serious about addressing the crime rate, we have to begin by realising that the
causes of crime have to be tackled alongside the symptoms. It may be trite to say that
apartheid damaged and impoverished the majority of South Africans, but it remains true.
Reducing the crime rate therefore requires a renewed commitment to social justice, not
a betrayal of the principles on which the "new South Africa" was founded. And
commitment alone is not enough. Concrete improvements to the lives of the suffering
millions must occur and be seen to occur as soon as possible. Sweet talk must give
way to delivery, particularly in relation to housing and employment. Secondly, curbing
crime will require the allocation of more funds to the police force, which is underresourced, under-staffed and undertrained.
(End of page 3)
Thirdly, community policing initiatives need to be strengthened and extended. Good
relations between communities and local police officers must be nurtured, with
cognisance taken of the reality that a poor record has seriously undermined the
credibility of the police. In this regard, there is also a need to set in place both shortterm and long-term measures for protecting witnesses. It is useless exhorting people to
come forward to give evidence (or berating them for failing to do so) as long as they are

-4as vulnerable to intimidation and retribution as they are in many communities.
Related to the concept of community policing is the notion of community involvement in
other aspects of the justice system. Forms of family participation in cases involving
juveniles are being pioneered in Australia and New Zealand, for example, and such
experiments should inform our own attempts at reform.
The fourth element of an holistic approach to reducing crime is to seek alternatives to
imprisonment for offenders. Community service and the imposition of fines (which could
be used towards financing the justice system) are only the most obvious of a potentially
enormous range of potentially creative responses to antisocial behaviour.
In the fifth place, it is imperative that the prison environment itself is entirely overhauled.
South Africa has much to learn from countries such as Denmark in this regard. In a
nutshell, the focus of the penal system needs to shift from retribution to rehabilitation if
prisons are to stop being places that encourage criminality and reward the most brutal.
Finally, and leaving aside matters of detail such as the obvious need for reform in the
system of granting parole, we need to be creative about solving the problem of resource
shortages.
One idea would be to transfer idle soldiers from the bloated South African National
Defence Force to the South African Police Service. Another would be introduction of a
law similar to the United States Racketeer and Corrupt Organisations Act of 1970, which
authorises confiscation of the profits of crime for purposes of funding the legal system.
As to the final constitution, it is at least unfortunate and possibly disastrous that it is
being drafted in the shadow of the panic around crime. For, as the supreme law of the
land, the constitution will be the fundamental determinant of the ethical tenor of the new
order, the template against which all other laws -- and many acts -- are measured. If it is
lacking in respect for human rights, the whole society will be infected accordingly.
Since the inauguration of South Africa's first democratic government, we have been
governed by the interim Constitution, which includes a Chapter on Fundamental Rights,
commonly referred to as the Bill of Rights. The Bill of Rights ensured, for the first time in
South Africa's history, that citizens of the land were protected from authoritarian abuses,
such as detention without trial, that were the mark of the apartheid order.
While the draft final bill of rights improves on the interim Bill of Rights in some respects,
for example, in relation to socio-economic rights, administrative justice and access to
information, it is regressive in other respects -- notably a provision seeking to insulate
the new bail law from constitutional challenge.
(End of page 4)
The most significant difference between the interim Bill of Rights and the final draft,
however, is a weaker limitations clause. This is the section to which a court must refer
in determining the extent to which the various rights contained in a bill of rights can be
restricted.
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the courts -- ultimately the Constitutional Court -- that laws limiting rights protected by
the bill are justified. A weak limitations clause on the other hand, will make it much
easier for the government to argue that, for example, a degenerating security situation
makes it necessary to reintroduce detention without trial.
However, certain politicians are arguing for a weak limitations clause in the final
constitution on the basis that it is necessary for the state to be able to override the rights
of citizens in the interests of reducing crime.
Even if it were true -- and it is not -- that reducing crime requires the limitation of human
rights, it is not only ridiculous but extremely dangerous to dilute all the rights enshrined
in the bill by weakening the limitations clause.
There is a very real danger that politicians are manipulating fears about crime to cast a
veil over an attempt to limit the rights for which so many South Africans have fought for
so long at such bitter cost.
The final constitution should enshrine those human rights values which are fundamental
and universal. It should afford protection to everyone, even the most downtrodden and
despised, from the abuses to which all governments are prone. It would be nothing less
than tragic if the final constitution is judged in the future to reflect the panic prevalent at
this time.
Credit: Jeremy Sarkin is professor in the Law Faculty at the University of the Western
Cape and national chairperson of the Human Rights Committee of South Africa.

UNIVERSITY OF CAPE TOWN ACADEMIC FREEDOM COMMITTEE
20 February 1996
FURTHER SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY
ACADEMIC FREEDOM
The University of Cape Town proposed to the Constitutional Assembly in 1995 that academic
freedom should have a distinct place in the new Constitution and suggested that the wording
should be:
(1)

Every person shall have the right to academic freedom in institutions of higher
learning.

(2)

Every institution of higher learning shall be autonomous with respect to teaching and
research.

The University of Cape Town notes the options on academic freedom in the Draft
Constitution. It remains firmly of the opinion that its proposal is preferable to either of the
current options, as it provides for an appropriate measure of university autonomy.
However, as it is important that academic freedom should have a special place in the new
Constitution, we would strongly support Option 1 over Option 2.
We urge the Constitutional Assembly to accept nothing less than Option 1.
Professor MARTIN WEST
Deputy Vice-Chancellor

20 February 1996
INPUTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION.
1.

I hereby wish to thank you on behalf of the Northern Region Sports Council on giving
us the opportunity to make some inputs to this important document.

2.

The document has been made available for the first time to our sports people through
the communication services national, this however did not really meant much in terms
of ones' contributions untill I received the one mailed for the attention of "THE
VENDA SPORTS COUNCIL".

3.

The Constitutional Assembly has done a good job by allowing ordinary people to have
a say on issues that affect their lives. Keep this good work up.

4.

The inputs are my personal inputs from a layperson's point of view.

NEMATANDANI, M K
1.

National Anthem should accommodate the feelings of most of our people for the spirit
of reconciliation.

2.

The language aspect is well considered. I am just worried by the fact that our TV
seem to he ignoring this important point.

CHAPTER 2
1.

The death penalty is bad but serious consideration on types of crimes eg rape, car
hijacking, drugs etc. needs special attention.

2.

Property aspect needs legal understanding.

3.

Access to information is very important. One only hope that government structures
will respond well on this aspect.

4.

I am quite delighted by the contents of the bill of rights. I only hope our big brothers
will spend time trying to understand this part as it affect them too.

CHAPTER 7
1.

The importance of these institutions cannot be over emphasised. We only need to
educate our public of such intitutions.

THE GAY AND LESBIAN STUDIES FORUM
20 February 1996
Re: Comments on the working draft of the new constitution
The Gay and Lesbian Studies Forum welcomes the inclusion of sexual orientation in the
working draft of South Africa’s constitution.
As an affiliate organisation of the National Coalition for Gay and Lesbian Equality (NCGLE),
the Gay and Lesbian Studies Forum endorses the submissions made by the NCGLE to the
Constitutional Assembly.
We would like to thank the Constitutional Assembly for their commitment to equality for all.
We urge the CA to retain the existing Equality provision in the final constitution.
GRAEME REID
Convenor

THE CRADLES OF PEACE AND DEVELOPMENT
16 February 1996
Omitted area in Working Draft
The four-day international conference under the title "The Cradles of Peace and
Development" considered the fostering of attitudes for peace and development in South
Africa. The family, the church and other spiritual communities, and the school were
identified as prime institutions where this took place. On the basis of the papers
delivered and the deliberations of the working groups, a Declaration was issued, calling
for action in several areas of consensus.
One aspect of concern was that the Working Draft of the new constitution does not give
due recognition, in the Bill of Rights or elsewhere, to the role of the family. The value of
stable and loving family life, expressed in caring relationships, needs to be recognised.
It is the family, in its variety of forms, that transmits norms and values to children on
which the proper functioning of society - and in fact the whole country - depends.
We hope that this necessary adjustment could be made to the Constitution.
A P BURGER
Chairman, Conference Organising Committee
South African representative, Institute of World Concerns

HUMAN RIGHTS COMMITTEE
Johannesburg
20 February 1996
EDUCATION, SECTION 28
The Human Rights Committee wishes to draw the Constitutional Assembly’s attention to two
problems in section 28 of the Working Draft of the Constitution which deals with the right to
education.
1.

The term ‘registered’ in section 28 (2)

The meaning of the term ‘registered’ is unclear and various interpretations are possible. For
example, the requirement of registration could be interpreted as a licensing requirement which
implies a government right to deny registration. It is unclear whether this is the intention.
2.

The use of the term ‘culture’ in option 2 subsection (3)

Without expressing a view on the desirability of the option in principle, we are concerned
about the use of the term ‘culture’. It is hard to see how one distinguishes culture from
language and religion, and moreover it could be used to establish an institution on the basis of
race.
Susie Cowen
Legislation Monitor
Jeremy Sarkin
National Chairperson

20 February 1996
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
Thank you for the opportunity to comment on the proposed new constitution. My
comments are ordered by the Chapter and Clause/Sub-clause to which they refer.
Chapter 1
Clause 1
A greater understanding of the responsibility which citizenship of the Republic of South
Africa implies would be imparted by changing "... advance fundamental human rights
and freedoms." to "... advance fundamental human rights, freedoms and acceptance
of socio-political responsibility."
Chapter 2
Sub-clause 8(3) (under Option 2)
The word "unfairly" should be included in this sub-clause. It is not discrimination which
is being legislated against - that would be unrealistic, as every human being
discriminates against others as a natural reaction but unfair discrimination. (The same
comment applies to including the word “unfair" in Chapter 2, subclause 35(2).
Clause 10
I favour the adoption of Option 2 for the following reasons:
In a society as plagued by violence as ours has been over the last few years, a
sufficient deterrent is required to dissuade the criminal minority in society from holding
the rights of their fellow citizens, and the laws which protect those rights, in contempt.
It is my opinion that too much stress is placed on the rights of the criminal, at the
expense of downplaying the rights of that criminal's victim/s. For the crime of murder, I
firmly believe that the death penalty should be upheld, and enforced.
Also on the issue of a South African citizen's right to life, I believe that anti-abortion
legislation should be retained, and that the government's full attention should be given
to the upgrading of adoption facilities and the facilitating of foster-parenting for children
who would otherwise have been deprived of life before being born. This is an entirely
different issue to the capital punishment issue outlined above, in that whereas a
murderer has a democratic right to choose to become a murderer and hence fact the
death penalty, the right to life of an unborn, but very much alive, foetus is fundamentally
violated by the act of abortion.
I challenge your government to take the two issues of Capital Punishment and Abortion
to the people of South Africa in a referendum, to determine the true ground-swell of
public opinion on both issues. Please don't be autocratic - South Africa bears the scars
of the autocracy prevalent in times past!

-2Clause 24
To prevent thoughtless or vindictive application of sub-clause 4 under Option 2, and to
specifically entrench property rights in the Bill of Rights (which Option 1 does not), I
propose the adoption of Option 3 for this Clause.
Clause 26
I propose the addition of a further sub-clause (sub-clause 26(4), to be worded as
follows:
The rights and wages of all health care personnel shall be determined equitably, with
all interested parties being consulted.
(See below for motivation.)
Clause 28
I propose option (2), and the addition of a further sub-clause (sub-clause 28(4)), to be
worded as follows:
The rights and wages of all teaching personnel shall be determined equitably, with all
interested parties being consulted.
The above two additions are necessary to enhance the currently sorely-neglected
rights of the nursing and teaching professions in this country. Without adequate health
and educational services, the emerging South Africa will crumble to nothingness. The
status of these two professions should in general be better promoted and protected in
our society.
Clause 31
In view of the state's occasional need to withhold certain intelligence, at least
temporarily, from the public at large, sub-clause 31 (2) should be included in the new
constitution. The withholding of any information should, however, be monitored by an
independent source, as per Clause 185 item (b) in Chapter 13.
I wish you the very best in finalising the new constitution.
dedication to the people of this country.
C T ARCHER

Thank you for your

THE AFRICA FUND
New York
February 15 1996

COMMENTS ON WORKING DRAFT, DATED 22 NOVEMBER 1995, OF THE
NEW SOUTH AFRICAN CONSTITUTION.

Elizabeth S. Landis:

Lawyer, admitted New York State 1948; research associate and co-editor
of Ciberian Code of Laws of 1956; sometimes consultant, UN Centre
against Apartheid; Senior Political Advisor to UN Commissioner for
Namibia; author of various works on southern Africa, including ‘South
African Apartheid and the Legislation’ in Yale Law Journal 1960-61;
‘Apartheid and the Disabilities of African Women in South Africa’ (UN
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Preliminary comment
According to the Invitation to Comment, ‘Reading the Document,’ the Working Draft is broken
up into ‘Chapters’ and ‘Clauses.’ However, the document itself refers to ‘sections’ and
subsections’ instead of ‘clauses’. ‘Sections’ are used in the following comments.

Chapter 1
Section 3. Subsec.(2)(a). This principle is clear and should certainly be enshrined in the
Constitution.
However, Chapter 3, sections 42 (c) - (e) and 68 (option 2), and Chapter 8, section 121 (1)(c) (e), all indicate that the insane, insolvents, and certain convicted criminals are not equally
entitled to all the rights of citizenship, i.e., they are not qualified to become members of
legislative bodies. If there is a minimum age for voting, the very young will be excluded from

the franchise. Perhaps some of these persons (juveniles) may also be excused from some of the
duties, responsibilities, and obligations of citizenship. Should subsec. (2) of this section be
reworded to maintain its objectives while referring to specific limitations as set out in other
provisions of the Constitution?
Subsec. 3(3). Is the provision for lost of citizenship in this subsection compatible with Chapter
2, section 19, which indicates that no citizen may be deprived of citizenship? Should it refer to
'renunciation’ of citizenship rather than "loss”?
Section 6. We believe that none of the three options is wholly satisfactory.
After listing the official languages, the section should indicate what being an official language
requires/entails, e.g.:
- the right to use any official language in dealing with legislative, administrative, and

judicial

- the right to obtain all/some (?) government documents any/all official language(s);
- the right of voters to have ballots in their official language-.
- the right to schooling and texts in any official language (primary and secondary
- minimum rights to radio/television broadcasts in the various official
It would seem that an analysis of the cost to national, provincial, and local governments, as well
as the time involved in translation, should aid the Constitutional Assembly in determining the
obligations that it can reasonably impose in designating official languages. Would it be
advisable to require provinces or local governments to finance out of their own funds any
additional official language requirements they establish?
Should there be a provision determining which version of any official text is definitive if there is
a discrepancy between official translations?
The Pan South African Language Board (subsecs.(2),(3), option 1) does not appear to be
defined in the Working Draft.
Sub(3), Option 1, is desirable to protect non-official languages and to spell out, as well as to
limit, government obligations relating to them.

Chapter 2
There seems to be a general tendency to state rights in absolute terms in this Chapter and then
to provide for their regulation by legislation. Does this vitiate the absolute quality of the rights?

languag

We feel that the provision relating to amendment of the Constitution in Chapter 3, sec. 53, does
not sufficiently protect the Bill of Rights. Chapter 2 already provides for states of emergency in
which certain rights can be curtailed. This Chapter or sec. 53 should explicitly preclude any
amendment abolishing: or limiting rights set out in present Chapter 2.
It should be noted that in many democratic countries, after the struggle for human rights has
been won, the constituency for rights is diverted to other matters, and proposals to nibble away
at 'inconvenient.' rights all too often flourish. An entrenched Bill of Rights is a protection
against that kind of erosion.
Section 8. Subsec.(2). We prefer option 2, but in either option we believe that 'intended to" or
"designed to' should be linked with 'likely to' to express the full meaning. If either the purpose
of a law or the likelihood of its success is questionable, challenges to it can be anticipated.
Subsec.(4). This seems unnecessary and confusing, The use of the phrase "unfairly
discriminate" in subsec. (3) ought to be sufficient.
Section 10. We strongly urge abolishing the death penalty. Beyond the inherent moral problem
of 'judicial murder,' as it has been called, both American and previous South African experience
shows that the poor and disadvantaged suffer this penalty disproportionately. Such
disproportion may load to constitutional conflict involving the 2 application of section 8.
Section 11. Subsec. (2). We think it would be helpful to add ‘both bodily and psychological
integrity' after ‘person.'
We recommend inserting the word 'informed' before 'consent.' Unsophisticated persons may well
give consent to a person in authority without being informed of or understanding the
consequences. 'Informed consent’ is the standard formula used in the USA to try to protect all
potential subjects of experimentation.
Section 12. Is work in a prison considered 'forced labour?'
Section 13. Is this right subject to action taken undjudicial warrant, subpoena, etc.? Should
there be some such qualification in the text?
Section 14. In the USA questions have arisen about particular religious beliefs that may conflict
with public health or safety regulations: e.g., religious opposition to compulsory vaccination or
(by a parent or guardian) to medical/surgical treatment believed by authorities necessary to save
the life of a minor. Does the Constitution need to anticipate such problems?
Subsec. (2) (b). Does this subsection mean that there shall be equal treatment of all religions, or
all observances, or both?
Section 16. Subsec.(2). Does (a) refer to war in general or to specific wars? Could this line be
clarified?

Subsec.(3). We prefer option 1: the views of society may be substantially united on some
issues, in which case option 2 would apparently not require a 'diversity of opinion.'
Section 17. Is there sufficient case law to establish the meaning of this right?
Section 18. Subsec.(2). It would appear that, every citizen, adult or not, has the right to free,
fair, and regular elections. But it may be that citizens disqualified from membership in the
National Assembly in accordance with Chapter 3, section 42(c)-(e) (on account of
incompetence, insolvency, or certain convictions) and probably citizens below a certain age are
not entitled to vote. However, all citizens entitled to vote are clearly entitled to a secret ballot.
Can this subsection, be clarified?
Subsec.(3): As in subsec.(2), certain categories of citizens, incompetents, juveniles, etc.) are not
entitled to hold elective office.
Section 19. By implication Chapter 1, subsec.3(3), providing for legislation to regulate loss of
citizenship, appears to conflict with this section.
Section 21. Because this Constitution spells out rights in considerable detail, rather than in
general terms, we feel that it would be dangerous not to include any provision on economic
activity, if it is intended to be a right.
We prefer option 3 to option 2, but would like to see a proviso to option 3 subjecting the right
to reasonable measures to protect public health and safety and the environment. It appears that
subsec.(2) of option 2 is too broad and in any case mostly covered by other provisions in the
Bill of Rights.
Section 22. Subsec.(3)(c). The rights of employers in the USA have been extended to permit
the hiring of permanent replacement workers in a strike or lockout. This has had the effect of
largely undermining the labour movement and the effective right to strike. South Africa should
not repeat this mistake.
Section 23. Either in this section or in the following one a provision should ensure that
limitations or requirements placed on property or its use in order to protect public rights to a
healthy environment shall not (absent extraordinary circumstances?) constitute a deprivation of
property for which compensation shall be required in accordance with section 24.
Section 24. As with section 21, we believe that a constitution which spells out other rights in
such detail should also spell out property rights. Such a section may even protect the loss
advantaged by preventing a future, less progressive government from trying to end or reverse
land reform.
We would recommend an amalgamation of parts of options 2 and 3, including.,

-

option 3, subsee. (11);
option 3. subsec. (2);
option 3, subsec. (3);
option 2, subsec. (3), blended with option 3. subsee. (4) as follows:
(a) [identical]
(b) [identical]
(c) [identical]
(d) modify item (d) in option 3, subsec.(4) by adding ‘and the benefits accruing to the
owners as a consequence of such improvements; and
(e) add option 2, subsec.(3), (d) as item (e). This may make it more difficult for
expropriated owners to obtain full compensation, but it does allow courts to
address the issue openly rather then secretly.

Section 26. The meaning of subsec.(3) seems unclear.
Section 28. Subsec Sec.(1)(c). See comments on Chapter 1, section 6, concerning official
languages. It appears that this provision applies to all languages, not merely official languages?
Subsec.(3), option 2. Given South Africa's history, is it possible to distinguish between ‘race’
and common language, culture, or religion?
Is this proposal designed to protect
continuing/newly created white schools?
Section 29. How does academic freedom apply to institutions: to the courses taught, teaching
materials, books in the library? Why does it not apply to academic institutions at all levels and
to teachers, students, and others associated with all?
Should academic freedom be subject to the same qualification that applies to freedom of
expression (section 15(2))? Would subsec.(2), option 1 cover unauthorized scientific research to
create nuclear weapons?
Section 31. We are disturbed by the form of this section, which states an apparent absolute
right in subsec. (1) and then implicitly restricts it in subsec.(2) without indicating how and how
much it may be limited by legislation. (Cf. Chapter 7, section 107 (5).)
It would seem desirable to qualify the right stated in subsec.(1) by redrafting it to state that,
subject to .... (specific qualifications or categories of qualifications) everyone has the right of
access to information... (as set out in (a) and (b)). This subsection would then be followed by
proposed subsec.(2). Such a redrafting might prevent the government from nibbling away at the
right by repeated restrictive laws,
Does the right of 'access to’ include the right to use/copy/cite the information in question or
simply to see it?
Section 32. We prefer a mix of options 1 and 2, with some changes:

Option1(1) clearly states the most basic requirement. Option 2 (2), although closely related, is
misleading, since everyone is, entitled to fair procedure in every proceeding even though an
administrative action of general application may produce apparently unfair results for some
members of the affected group.
Option 2(3) is also basic and should be included. Should persons who succeed in administrative
actions also be entitled to written reasons?
It is clear that someone who is adversely affected by an unlawful or unreasonable administrative
action should have a right to have the action corrected. Presumably this means an appeal to the
courts or, perhaps, to a higher administrative body. Such a right of appeal should be spelled
out, the brief provisions of section 33 are probably inadequate for this purpose, and Chapter 6
does not appear to address this precise question.
Section 34. This section appears to ignore the need for making and keeping records of all
actions taken in connection with the arrest, detention, treatment, and release of all persons to
whom this section applies. Complete and accurate (and available) records are necessary to
protect the rights of all arrested, detained, or accused persons.
The provisions in the various subsections, that an affected person shall have the right to
information in a language she or he understands, are, apparently, not limited to official
languages as defined in Chapter 1, section 6?
Subsec.(3)(b) An arrested person should have adequate time and facilities to prepare her/his
defence, but should also not be deprived of a reasonably prompt resolution of her/his case,
whether he/she is languishing in prison or released on bail;
Subsec.(3)(j). The inclusion of international law is to be commended. Should the subsection
refer also to provincial law, which presumably may establish criminal penalties for some acts,
and perhaps to local laws as well?
Section 35. Subsec.(1)(a). We would, hesitantly, opt for ‘reasonable and justifiable.’
Subsec.(2). We suppose "unfair" is necessary, since governments are repeatedly forced to
choose ('discriminate’) between or among competing interests in order to ensure justice and
maximize the public good.
Subsec.(3). Reference to subsec.(1) would not be necessary if subsec.(3) were worded, ‘Except
as specifically provided in the Constitution, no law may...'
Section 36.
We question placing 'disorder' in this list with other situations which, on their
face, seem more serious. It seems almost to encourage the declaration of a state of emergency,
instead of pushing the government towards trying to deal with a difficult situation by
negotiation, information, and correction of the causes of disorder.

Subsec.(2)(b). If a state of emergency must be declared by Act of Parliament, why can it be
extended by the National Assembly alone rather than by Parliament?
We prefer the minimum extension, 14 days.
Subsec.(4)(c):
-

Surely section 7 should be included?
Why is forced labour excluded under section 12, and how is it defined?
We think section 13 could be included if provision is made for searches and seizures
under warrant or judicial order of some sort. (See comment on sec.13.)
Even if the right to assemble may be curtailed in a state of emergency, why is the right
to present petitions (section 16) excluded?
Why is section 19 omitted? Deprivation of citizenship surely cannot help bring an end
to a national emergency.
Why is the right to join unions or employers' organizations preserved (subsec. 22(2)
and (3)) while the right to join political parties (subsec, 18 (1) is not?
It subsec. 34 (1)(b) is protected, why is not subsec.34(2)(a), since both deal with the
right to be informed in a language that the accused/detainee understands?
Why not include section 37, since in its application the courts are bound by section 36?

Subsec.(7) should include more specific provisions concerning records to be kept by all officials
approving or implementing actions required/taken under a state of emergency. It should be a
serious offence to fail to make or preserve such records, which should be publicly available (at
least after the emergency is ended) both for the protection of people affected by the emergency
and for the government, to learn from the records.
Section 38. In subsec.(2) it might be advisable to add 'international law’ to the sources of
rights, since rights recognized by ‘customary law’ may not necessarily include all rights arising
under international law.

Chapter 3
Section 42. Is there a minimum age for members of the National Assembly?
Section 48. Is it advisable to allow the Assembly to decide matters by a majority of members
voting, rather than members present? It appears that sections 47(4) and 48(2), read together,
permit the removal of Speaker or Deputy Speaker by one-quarter of the members of the
Assembly or even fewer if not all members present cast votes?
Section 54. Subsec.(2), particularly paragraph (d), indicates that the President may not
withhold his assent to legislation twice passed by the Assembly on issues of policy rather than
on constitutional grounds?

Sections 55, 56. Must the President sign each bill in all the official languages or in only one?
If only in one, which one? If in all, what provision is there for reconciling differences between
the texts?
Chapter 4 (Option 1: Council of Provinces)
Section 58. It appears that the Council has no fixed size since each province may send any
number of legislators not exceeding half of the total, to serve on the Council?
Section 61. How are members of the Mediation Committee chosen? Are they permanent or ad
hoc?
Subsec.(2). Does 'majority of its members’ refer to the total number of members or to members
present and voting? It there a quorum?
Chapter 4 (Option 2: Senate)
Section 66. What is the meaning of ‘indirectly’ in subsec.(2)?
Section 67. This section creates a legislative body with very strong blocking powers,
apparently designed to do more to protect provincial prerogatives than to advance national
Section 75. Subsecs.(1) and (2) create a substantial constitutional bureaucracy, which can
become expensive and essentially uncontrollable.

Chapter 5
Section 84. Under subsec.(1) the Council of Provinces/Senate has no role in the removal of the
President?
Section 85. However valuable the Government of National Unity was and is for an interim
period, we believe it would be a terrible mistake to perpetuate it in the new Constitution. True
national unity has to grow organically and cannot be created/preserved by an unwieldy
mechanism which many people are likely to consider a device to prevent the majority from
achieving the same power that previous majority governments had as well as from achieving
true equality and a better life.
Section 93. The Council of Provinces/Senate has no role in voting no confidence?

Chapter 6
Section 96. Under subsec. (4) (a) what happens in case of a conflict between national
legislation and rules made by the Constitutional Court?
Section 100. The best of the two options should be adopted:

In specifying the qualifications of judges the section could well combine option 2 subsecs.(2)
and (3), with option 1, subsec.(4). Subsec.(7) of option 2 seems unduly restrictive in view of
the creation of the Judicial Service Commission to preselect candidates. Subsecs.(1) of option 1
and 2 [identical] can determine the qualifications of other judicial officers.
Subsecs.(2), (3), and (5), option 1, as well as substantially identical subsecs.(4) and (8) of
option 2 can determine the manner of appointing judges. (What is the exact meaning of ‘on the
advice of' in subsec.(5) of option 1? Must the President follow the Commission’s
recommendations, in contrast to subsec.(3)?)
Subsecs.(5) and (6), option 2, should not be followed, as they appear to invite the political
selection of judges.
We doubt that subsec. (9) of option 2, relating to appointment of judicial officers other than
judges is necessary. Subsec. (6) option 1, should suffice.
We would think that the judiciary themselves or the officials listed in Chapter 7 should be able
to take care of disciplinary problems relating to improper conduct by judicial officers. The
independent body proposed by subsec.(9), option 2, could become a rival of the Judicial Service
Commission or the Chapter 7 officials?
Section 101. Is there any limit to the length of time a judge may absent her/himself (voluntarily
or, as in the case of illness, involuntarily) from the Constitutional Court, or other court, before
the seat is considered vacant?
Subsec.(3). Does this subsection mean that while judges are appointed by the President on the
advice of the Judicial Service Commission (sec.100), acting judges are appointed by the cabinet
member responsible for the administration of justice in consultation with the senior judge of the
court in question?
Section 102. Does subsec.(3) mean that 'salaries, allowances and benefits’ may never be
reduced, or only that those of a sitting judge may not be reduced?
Section 104. Would subsec.(1)(h) apply equally to members of the Council of Provinces? See
also subsec.(3).
Does ‘a majority of its members’ refer to a majority of its entire membership or of a quorum?

Chapter 7
Section 106. Presumably the courts will decide if there is a conflict between any of these
institutions as to a particular set of circumstances?

Section 115. Does subsec.(3) effectively empower Parliament to dictate the appointment of the
members of the institutions established by this Chapter? Is the resolution in subsec. (4) adopted
by a joint sitting of Parliament?
Section 116. Does subsec.1(c) require a joint sitting of Parliament?

Chapter 8
Section 118. Option 1 appears to be too open-ended and seems to invite provincial leaders to
see how far they can challenge the national government and the concept of a single sovereign
South African state. We think the statement of principles ('Provincial Homogeneity’) as set out
provisionally in this section would give valuable guidance to the Constitutional Court and to
foreign friends of South Africa.
Section 120. Subsec.(1) would read better if the first sentence ended with 'national legislation,’
and a second read, 'It shall be based on a common voters' roll and a nationally accepted system
of proportional representation.' (Evaluating a system of proportional representation by its results
in any, -- especially its first -- election is questionable.)
Section 125. Does subsec.(3) mean that there is an option for the President to call and set a
date for an election after a provincial legislature is dissolved?
Section 126. Does subsec.(4) mean that the removal of Speaker requires only a majority of a
majority of the members?
Section 136. Does a Premier remain a member of the provincial legislature (unlike the
President and National Assembly)?
Section 140. Do members of the Executive Council have to be members of the provincial
legislature?
Section 147. It appears that under subsec.(4), read with section 127(2), as few as one-quarter
of the members of a provincial legislature may pass a vote of no confidence resulting in the
resignation of the premier or dissolution of the legislatures?
Section 154. We prefer the alternative formulation. The reference to ‘financial implications’ in
para. (3)(a)(iii) is particularly important. If the first formulation is adopted, subsec.(5) of the
alternative should be included.

Chapter 9
Sections 155, 157, and 169. We prefer option 1 of sec.155, to be followed by option 1 of sec.
157 and by a modified option 3 of sec. 159. Subsecs.(3) and (5) of option 4 of sec. 159 should
be added to option 3 of that section as additional rules of construction.

Section 160. Should be sufficient to protect provincial rights not covered by the
recommendations in the paragraph above relating to sections 155, 157 and 159.
Section 162. Could subsec.(1)(a) be worded as follows: "all matters within the competence of
the provincial legislature as to which it has enacted legislation'?

Chapter 10
Section 166. Does subsec.(8) mean that some representative (how chosen?) of all local
governments is entitled to membership on the Finance and Fiscal Commission? (See sec. 196.)
Section 167. Subsecs. (3)(4). How will the wards be delimited. Will they be required to be
of equal population? Or equal numbers of eligible voters? Failure to require such equality is an
invitation to fraud and possibly to the re-establishment of old racial patterns; for many decades
the Nationalist government used its control of the delimitation of election districts to artificially
inflate it parliamentary majorities.
Subsecs.(5), (6). While subsec.(5)(b), certainly as read with subsec. (6), does not allow any
person to vote more than once in any one local government selection, it invites wealthy persons,
with property in several areas, where they pay rates, charges, or levies, to vote once in each of
those areas even if they don't live in any of them. We cannot see any social justification for
adding to the influence of the rich, particularly in a country where economic differences are so
great and so concentrated along racial lines. Subsec.(7) seems to indicate that a non-resident
rate-payer might even qualify to be a member of the local government.

Chapter 12
Section 173. In subsec.(3) after 'supports' add 'or does not support.'

Chapter 13
Section 178.
force?

Should there be a provision relating to the removal of the Chief of the defense

Section 180. Should subsec.(1) refer to police functioning at national, provincial, levels?
Section 182. Should this section contain some references to local level police?
Subsec.(1). Should there be provision in this section or elsewhere for removal of the National
Commissioner of police?
Subsec.(3). Should there be provision in this subsection or elsewhere for the removal of
provincial police commissioners?
Subsec.(5). How is this subsection enforced? In case of failure, what happens?

Section 184. Should this section, contain a provision relating to the removal of the heads
of.the intelligence services?

Chapter 14
Section 187. Should there be any provision for local budgets, or are they subsumed in
provincial budgets,

Chapter 15
The movement in international law today is toward easier and wider acceptance of international
agreements as part of domestic law. In addition to customary international law, decisions of
international tribunals (not merely the International Court at The Hague but also regional
tribunals) are increasingly being accepted as precedents for courts in domestic situations. Could
these sections therefore be reworded to bring South Africa into the vanguard of international
law, by (a) making it easier to incorporate international agreements into national law and (b) by
omitting ‘customary' in line 1 of section 203?
Additional Comments of Peter Weiss on the Working Draft of the New Constitution
The Working Draft is a vast improvement over the Interim Constitution. It substitutes brevity
for verbosity, thereby reducing the temptation to haggle over details and to resort to amendment
when the details are found to be unworkable or inappropriate.
The Bill of Rights is one of the strongest to be found in any constitution and Section 25 (right to
housing) and 26 (right to health, food, water, and social security) are welcome additions. It is
puzzling, however, to note that, while these 'positive' or "aspirational' rights, as well as the right
to a healthy environment, have been included, certain other rights enunciated in the International
Covenant on Economic, Social and Cultural Rights are missing, to wit, the right to
fair wages and equal remuneration
‘a decent living’ for workers and their families
rest, leisure and holidays
paid leave for mothers (and fathers?) before and after childbirth
non-coercive marriages
‘an adequate standard of living'
participation in the cultural life of the nation
enjoyment of the benefits of scientific progress.
The rights to housing, health and a clean environment are all qualified by the obligation of the
state to ‘take reasonable and progressive legislative and other measures to secure' those rights.
Why not include the other positive rights mentioned above and treat them the same way?

Section 35(1) (Limitation of Rights) is disturbing. Constitutional Principle II provides for the
universal enjoyment of certain entrenched rights. The word ‘entrenched' is present in the
Limitation of Rights provision (sec. 33) of the Interim Constitution, but has been dropped in
sec. 35 of the Working Draft. Is this omission significant?
Quaere, also, whether the. rights which are declared, in sec. 36(4), to be non-derogable in states
of emergency are, in fact, derogable at any time, to some extent, under see. 35. It may be
noted, in this connection, that while there is a provision defining non-derogable rights in times
of public emergency in the International Covenant on Civil and Political Rights (Art. 4[21]),
there is no provision in the Covenant for limitation of rights generally.
On the other hand, the authors of the Working Draft are to be congratulated for retaining, in
sec. 37, locus standi for anyone acting in the public interest and, in sec. 39, the obligation to
consider international law and the option to consider foreign case law in interpreting the Bill of
Rights. These are innovative and highly significant additions to the body of international human
rights law.
Chapter 7: The establishment of the institutions of the Public Protector, the Human Rights
Commission and the Commission for Gender Equality are to be welcomed, but why does the
Public Protector have the right to take remedial action and the Human Rights Commission the
power 'to take steps to secure appropriate redress where human rights have been violated’,
while the Commission for Gender Equality has only the power to investigate, research, lobby,
advise and report, but not the power to take remedial action or secure redress?
Chapter 13: Bravo for the obligation of the security services and their members to act in
accordance with the Constitution and international law and for the obligation to disobey
manifestly illegal orders. But,
Which branch of government has the power to take the country to war?
And once the country is at war., who, if anyone, has standing to request an opinion from the
Constitutional Court as to whether the war is legal under the Constitution, and/or international
law?
Finally, as pointed out in our joint submission on Section 53, does this section make it too easy
to amend the Constitution, including the Bill of Rights? Does it do justice to Constitutional
Principle XV, which states that ‘Amendments to the Constitution shall require special
procedures involving special majorities’? True, a two thirds majority, is a special majority, but,
given the possibility of a one-party, or substantially one-party Parliament, is that enough?
Should the Provinces have any say in the matter? Should the President have a special say, going
beyond his powers under Section 53 to refer a bill back to Parliament for reconsideration and
subsequently to the Constitutional Court for an opinion on its constitutionality? The Note
appended to Sec. 53 seems to indicate that the authors of the Working Draft share these
concerns. They are well worth exploring, with a view to devising a procedure designed to keep
intact a constitution as good, and as protective of fundamental rights, as this one promises to be.

UNITED TOBACCO COMPANY (UTICO) HOLDINGS LIMITED
20 February 1996
PROTECTION OF BRAND EQUITY AS A FUNDAMENTAL RIGHT
Utico Holdings Limited is a South African company listed on the Johannesburg Stock
Exchange, and is also a member of the international tobacco group British American Tobacco
Company Limited. Utico owns 100% of the share holding in United Tobacco Company
Limited which, under its own name and that of several of its subsidiary companies,
manufactures and sell tobacco products under different brand names, many of which are
internationally renowned, such as Benson & Hedges and John Player. The value of the brands
owned by Utico in South Africa amounts to hundreds of millions of rands.
Brand Equity
The discipline of marketing involves, inter alia, the building, development and promotion of
brands. A brand is a distinguishing name, symbol or the like intended to identify the goods or
services of a seller from those of competitors. Furthermore, a brand is an embodiment of a set
of values and attributes which stimulate consumer interest. Promotion and establishment of a
brand results in a creation of brand personality - an intangible but perceptible item of property.
It is clear from this that brands are a species of property - and extremely valuable property at
that - deserving of Constitutional protection like any other item of property.
Intellectual Property
Brands as a species of property are protected by, and embodied in intellectual property laws in
South Africa, as in all other free market countries. More particularly, brands are protected by
registration as trade marks, as literary and/or artistic works under the law of copyright and
under the common law of passing-off. Affording Constitutional protection to brands in effect
involves affording such protection to intellectual property.
Intellectual property is a form of incorporeal property, i.e. property which does not have a
material form in contrast with other forms of property such as land (immovable property),
motor cars, furniture, jewellery etc (movable property). Incorporeal property, and more
particularly intellectual property, has little in common with corporeal property and measures
which are designed to protect corporeal property, especially land, have no application or
relevance to intellectual property. The provisions of Section 24 of the working draft of the
Constitution are clearly aimed at granting protection to mainly land and are entirely inapposite
to intellectual property. It is accordingly submitted that, if it is accepted that brand equity as a
species of intellectual property ought to be protected under the Constitution then such
protection is not catered for in Section 24. It is contended that what is required is that a
special clause, or perhaps sub-clause, dealing with brand equity and other forms of intellectual
property should be introduced into the Constitution.
Protection of Intellectual Property Rights in a Bill of Rights
There are precedents for intellectual property rights being granted protection in the
Constitutions of other democratic countries.

The Constitution of the United States of America provides, in Article 1, Section 8 that
Congress is empowered "to promote the progress of science and useful arts, by securing for
limited times to authors and inventors, the exclusive right to their respective writing and
discoveries”. This provision provides the corner stone for an intellectual property system
which has steadily evolved in the United States of America in the past 300 years. Intellectual
property has contributed substantially to the economic success and power of the United States
of America and its economy.
The Universal Declaration of Human Rights was proclaimed by the General Assembly of the
United Nations in 1948. This Declaration was intended to proclaim a common standard of
achievement to be striven for by the community of nations. It sets the international norm for
the protection of human rights. Article 27(2) of this instrument states the following :
"Everyone has the right to the protection of the moral and material interest resulting from
any scientific, literary or artistic production of which he is author". This is a clear
enshrinement of the right of the individual to acquire, own and have protection for his
intellectual property.
It is significant that the Universal Declaration of Human Rights deals with property separately
from intellectual property.
Intellectual Property as a Fundamental Right
The Constitution of South Africa espouses a market economy. The Constitution should make
clear provision for all the elements which will promote a healthy and vibrant economy in South
Africa. Protection of brand equity and other intellectual property is such an element. The
failure to give proper protection to intellectual property in South Africa would undoubtedly,
seriously inhibit South Africa's economic development both as generated from local resources
and as generated by foreign investment. It is therefore of paramount importance that the right
to intellectual property should be comprised in the Bill of Rights.
The rights of South African business must be clearly protected as must the rights of
international marketers wishing to enter the South African market. South Africa's record in
the field of intellectual property rights is a proud one and there is no reason or justification
whatsoever why this universally accepted fundamental right should be omitted from South
Africa's Bill of Rights
Intellectual Property Rights Clause
What is required is a specific clause dealing with intellectual property rights and the following,
based on the Universal Declaration of Human Rights, is suggested:
"Everyone has the right to the protection of the moral and material interest resulting from
any industrial, scientific, literary or artistic production of which he is creator, or brand
equity of which he is the proprietor".
We are aware of a submission made to the Executive Director of the Constitutional Assembly
by The South African Institute of Intellectual Property Law during 1995, and we entirely
endorse the views expressed in that submission

Our request that the enshrinement in the Bill of Rights of protection for brand equity and other
intellectual property rights in keeping with the Universal Declaration of Human Rights, is
viewed very seriously by us and a high priority is placed on achieving our objective.
This company, as a marketer, cannot accept a situation where brand equity, which is every bit
as important as rights, such as privacy, freedom of expression and economic activity, (all of
which are also embodied in the Universal Declaration of Human Rights) is not given due and
unambiguous protection in the Constitution
H P THOMSON
Group Secretary & Corporate Affairs Manger
UTICO HOLDINGS LIMITED

TRANSVAALSE ONDERWYSERSVERENIGING (TO)
20 February 1996
COMMENT ON THE WORKING DRAFT OF THE NEW CONSTITUTION
The Transvaalse Onderwysersvereniging is an affiliated member of the National Professional
Teachers' Organisation of South Africa (NAPTOSA) and we fully associate ourselves with the
comment submitted by them to the Constitutional Assembly.
In addition we enclose for the consideration of the Constitutional Assembly the comments of
the Transvaalse Onderwysersvereniging on the Working Draft of the new constitution,
J G PRINSLOO
DIRECTOR
________________________________________
CHAPTER 2: BILL OF RIGHTS
CHAPTER 12: PUBLIC ADMINISTRATION
The Transvaalse Onderwysersvereniging, established in 1893, is a teacher's organisation and is
also a registered employee organisation to the ELRC in terms of the ELRA, 1993. The official
language of the TO is Afrikaans. In terms of its constitution it represents the interest of its
approximately 20 000 members pertaining to language and religion, and also to their labour
rights.
The TO will limit its comment to:
*
*
*
*
*
*

Equality (Section 8);
Labour relations (Section 22); Children (Section 27).,
Education (Section 28),,
Limitation of rights (Section 35):
Application (Section 38); and
Public administration (Chapter 12)

SPECIFIC COMMENT
This comment on certain specific sections of the Bill of Rights and Chapter 12 is made from an
educational perspective with regard to what is practicable and not from a pure constitutional
perspective and will therefore not attempt to engage in long theoretical arguments.
1.

Section 8: Equality

“Option 2” is preferred.
2.

3.

4.

Section 22: Labour relations
(a)

S 22(2): Replace “Workers” with Employees”.

(b)

S 22(2)(a): Replace “trade unions” with “employee organisation”.

Section 27: Children
(a)

S 27(1)(b): “parental care” is preferred.

(b)

S 27(1)(c): Insert the word “security” between “to” and “basic”.

Section 28: Education
“Option 2” is preferred.

5.

6.

7.

Section 35: Limitation of rights
(a)

S 35(1)(a): Of the various alternatives between the square brackets ([....]),
“reasonable and necessary” is preferred.

(b)

S 35(1)(c): The inclusion of this sub-section is imperative.

(c)

S 35(2): The word “unfair” should not be omitted.

(d)

S 35(3): The phrase “or in any other provision of the Constitution”, is
contradictory to and in conflict with sub-section 1.

Section 38: Application
(a)

S 38(1): The phrase “.... and where applicable, binds all natural and juristic
persons”, is a typical example of the horizontal seepage/ application that should
be avoided.

(b)

S 38(3): “Option 1” is preferred.

Chapter 12: Public Administration
The Provisions of this Chapter deal with matters of policy and should not be included
in the Constitution since it only clouds the application of the equality clause (Section
8).

C G SMITH FOODS LIMITED
Sandton
19 February 1996
INTELLECTUAL PROPERTY RIGHTS CLAUSE
It is of concern that no protection for intellectual property rights and in particular "brand
equity" is currently incorporated in the draft Bill of Rights in the Constitution.
I would urge that a clause along the lines of that in the Universal Declaration of Human Rights
be included:
"Everyone has the right to the protection of the moral and material interest
resulting from any industrial, scientific, literary or artistic production of
which he is creator, or brand equity of which he is the proprietor".
R A WILLIAMS

20 February 1996

SAFSAS
SOUTH AFRICAN FEDERATION FOR STATE-AIDED SCHOOLS
Garsfontein
COMMENT BY THE SOUTH AFRICAN FEDERATION OF STATE AIDEDSCHOOLS (SAFSAS) ON THE WORKING DRAFT OF THE NEW CONSTITUTION
1

SAFSAS wants to express its gratitude for the opportunity, to comment on the
Working Draft

2

SAFSAS represents currently State Aided Ordinary Schools across the country. In
future probably all autonomous public schools will become members of the provincial
associations of Governing Bodies and of SAFSAS.

3.

SAFSAS guards over the interests of parents in the spirit of the provisions of the
current Constitution of the RSA Bill as well as the two existing White Papers on
Education in SA. In White Paper 2 the Ministry of Education has strongly endorsed
parental rights in their children's education (Government Gazette, 14 February 1996 p
12 1.10).

4

SAFSAS requests very urgently that the parental rights as endorsed in the above
mentioned documents should be reflected quite clearly in the New Constitution.

5.

SAFSAS chooses for option 2 as proposed in the Working Draft of the New
Constitution, provision 28.
However SAFSAS proposes that 28(2) should he
changed as follows:
"Everyone has the right to establish and maintain state-subsidized or, at their own
expense, private educational institutions that........." At this stage it is quite clear to
SAFSAS that free and compulsory education for all the children of South Africa will
not be possible for obvious economical reasons. Provision must therefore be made for
state subsidized schools where parents contribute financially and in the same time
accept responsibility for the organisation and governing of those schools in such a way
that the parental rights are completely recognised and implemented.

6

SAFSAS has also the viewpoint that the Constitution should clarify the whole matter
of the appointment of teachers completely. At this stage White Paper 2 on Education
spells it out as a shared interest between the Governing Bodies and the Provincial
Departments. While it is a matter of great importance, SAFSAS urges you to reflect
it in the next Constitution.

H T VAN DEVENTER (DR)

HOMESTEAD PARK
MOSQUE AND MADRESSA TRUST
15th February 1996
BILL OF RIGHTS - PROPERTY CLAUSE - OPTION 1 AND 3
In my capacity as Trustee of the Homestead Park Jumma Masjid I hereby represent not only the
Homestead Park Islamic Institute but in fact all Muslims throughout South Africa and in fact
throughout the world in my objection to the above proposed Property Clause.
Mosques have always been sacred property. No mosque has ever been sold or used for any other
purpose other than as a place of Muslim religious worship. Neither has any mosque ever been
demolished or expropriated.
I therefore make representation to you via this communication not to allow a property clause to be
made into law whereby mosque property could in any way be sold, expropriated, demolished, or in
any way degraded.
Mosque property has been protected by the previous apartheid government and one would have
thought that with the new dispensation whereby religious freedom particularly is written into the
constitution, that they will continue to be protected in the above manner.
M KAJEE
TRUSTEE

MAJLISUSH SHURA AL ISLAMI
19 February 1996
COMMENT ON SECTION 14(3) OF THE WORKING DRAFT OF THE NEW
CONSTITUTION
The Majlisush Shura Al-Islami (Shura) hereby wish to submit its comments on the Working Draft
of the New Constitution with special reference to the section referring that the system of religious
law shall be consistent with the Bill of Rights viz. Section 14(3).
Shura was established specifically to guide the Muslim Society in all matters pertaining to the
protection and preservation of their religion, honour and character and work and function within
the framework of the Shariah (Islamic Law) for the general religious, intellectual, social and
economic upliftment of Muslims. Consequently Shura strives for the re-establishment of Islamic
values and standards and a common bond of religious belief amongst all Muslims.
In pursuance of the abovementioned aims and objects, Shura propose that Clause 14(3) be
amended as follows:
"The Constitution does not prevent legislation recognizing the validity of marriages concluded
under a system of religious law, traditions of any community or a system of personal and family law
adhered to by persons professing a particular religion or way of life. Persons of such groups who
voluntarily accept their religion's or cultural group's traditions of personal or family law shall not be
bound by any provision in the Bill of Rights which, if any of the latter's provisions are applied will
affect a cancellation or nullification of such person's or group's free and voluntary acceptance of
such group's religious, personal or family law. This means that the Bill of Rights will be secondary
to Divine Law. In the case of Muslims, the Religion (Islam) will take precedence over the Bill of
Rights."
I SCHROEDER
CHAIRMAN

RESIDENTS AND RATE PAYERS (RaRP)
GREATER GERMISTON
19 February 1996
Herewith is our suggestions for the new Constitution. We would like to thank you for this
opportunity to have a say in our future Constitution.
6. Languages: Option 3
English should be used for the prime official language, due to cost factors.
8. Equality: Option 2
10. Life: Option 2
20. Freedom of movement and residence, subsection 4 should be amended to every citizen has
a right to a passport providing they have not been charged with criminal activities.
21. Economic activity: Option 3
22. Labour relations should be omitted from the Constitution.
24. Property: Option 3.
28. Education: Option 2.
29. Academic Freedom: Option 2.
32. Just Administrative Action: Option 2.
34. Arrested, detained and accused persons: Option 2.
Parliament: Members should be limited to 300 including the senate. We cannot afford a top
heavy government. The Senate could effectively be abolished. Crossing the floor should be
subject to by elections. We need a lean governing machine. At National, Provincial and local
level mechanisms must be put in that the citizens can remove an elected official should they
not perform their duties satisfactorily. The right of recall must be included in the constitution .
48. Decisions: The phrase majority should be set at a figure of two thirds of the National
Assembly seats.
52. Bills: a referral procedure should be permitted

64. Decisions: Majority should be stipulated to two thirds majority.
85. Cabinet: Option 2.
100. Appointment of Judicial officers: Option 2.
107. The Public Protector subsection 3, This should be restated in case of the abuse of this
system by the Legal Sector.
118. Option 2.
127. Determine majority.
154. Provincial Constitutions; subsection 2b. The financial obligations of a monarchy should
come from Provincial funds and not at a national level. It is unfair to expect the Xhosa
taxpayer to support a Zulu King for example.
155. Option 2.
157. Option 3.
159. Option 4.
170. Traditional authorities should be omitted from this Constitution.
During our discussions one of the biggest fears were that Gauteng would be improvised by
needier provinces. An easy way out would be to allocate funds to a province on the base of
their tax system, i.e. that a fixed portion of our taxes remain in our province, the rest to
National level for the various services. People expressed anger at the large Bureaucracy we
are now supporting, with duplication of eleven provincial departments, where there were no
more than eight. the feeling was that the people were being fleeced for an inefficient top heavy
government who were more interested in remuneration for themselves than governance.
The black members of my organisation are most vocal, while the whites were mainly
depressed or starting official/ unofficial immigration plans, the main reason being the
unreasonably high tax with out the benefits most countries apply, i.e. free schooling (model C
schools are still with us and are expensive) rocketing health care, and the cost of crime
prevention. Old age pensioners of all races were particularly unhappy, and people displayed
concern over their pensions/savings and the taxing thereof.
I trust this information will help you, coming from a ground roots supply. We enjoyed our
Constitutional exercise, and would like to congratulate you on your handling of such a
document.

Viva South Africa!
Gail Gibson
Chair For RaRP

UNIVERSITY OF VENDA
20 February 1996
Classification of Universities Under Public Administration: Working Draft of the
New Constitution
It has come to our attention that Chapter 12 of the working draft of the new constitution
has included Universities under Public Administration. This is implied in clause 171.1.
which includes the administration of institutions that are dependent on government funds
or other sources of Public money.
The University of Venda supports the envisaged classification as per clause 171.1. on
Condition that Universities do not become part of the Public Service. It is our
understanding of clause 173 that public service is within the Public Administration. This
implies therefore that Universities are one of the sectors which fall outside the Public
Service.
Our support for the classification of Universities under Public Administration is based
firstly on the fact that the basic values and Principles governing Public Administration as
enunciated in clause 171 (1)(a) - (i) cannot be faulted, and secondly because of our
understanding of the object of Public Administration which is to promote the basic values
and Principles as prescribed by National Legislation.
We further believe in the protection of Academic freedom in all institutions of higher
learning, but we also do not believe that academic freedom is a licence to managerial
autonomy which denies the public accountability of Universities. It is in this vein that we
have decided to support the envisaged classification.
We however have problems with clause 171(2) in the same chapter. This clause states
that the appointment in the Public Administration of a number of persons on policy
considerations as regulated by national legislation is not precluded. The main object of
this clause is not clear and it is therefore viewed with suspicion, as a retrogressive step
against positive Constitutional changes that are taking place in the country. We
therefore recommend that it be excluded from the draft.
PROF G M NKONDO
VICE-CHANCELLOR AND PRINCIPAL

RE: THE ‘RIGHT’ TO OWN FIREARMS
1.

Gunfree South Africa notes the recent advertising campaign by the South African
Gunowners’ Association (SAGA), demanding the ‘rights to own firearms, and wishes
to draw your attention again to our submission of 23 May 1995, made to Theme
Committee 6 of the Constitutional Assembly. A copy of that submission is enclosed.

2.

In this submission, GFSA gave a number of reasons why this 'right’ should not be
included in the new Constitution, most important of which were that no other
Democracy anywhere grants this right, and that to do so would be to pre-empt an
important debate which has only just begun in this country.

3.

We reiterate that the possession of weapons as lethal as firearms must be regarded as a
privilege, which can be granted or withdrawn depending on circumstances prevailing
and on the suitability of the applicant. The only democracy which is sometimes said to
grant this right - the United States of America, does not in fact do so. Since our
submission to you we have ascertained that the United States Supreme Court has
refused to uphold claims that Second Amendment gives the right of private ownership
of firearms.

4.

We reiterate also that to enshrine anything of this sort in our new Constitution would
pre-empt proper discussion on the controversial matter of firearms. We submit that
since GFSA launched this debate in 1994, and in the light of the horrendous increase in
murders and maiming with firearms, public opinion is becoming more and more
sympathetic to calls for much more stringent legislation about gun-ownership. We
strongly oppose any Constitutional clause which would limit Parliament’s right to pass
such legislation when and where it deems necessary.

We thank you for your kind consideration of our submission.
BISHOP PETER STOREY
National Chairperson, GFSA
________________________________
WHY THE NEW CONSTITUTION SHOULD EXCLUDE ANY REFERENCE TO
THE 'RIGHT TO BEAR WEAPONS'
Gunfree South Africa notes that at least one submission to the Constitutional Assembly has
requested the insertion of a clause in the new Constitution which would guarantee to civilians
the 'right to bear weapons'. Such a right would obviously include firearms.
Gunfree South Africa urges the Assembly on no account to accede to this request. Our
reasons are as follows:
1.

Private ownership of a firearm or the 'bearing of arms' or weapons has never
been recognised as a fundamental right in South Africa.
Owning and carrying dangerous weapons has always been a privilege circumscribed by
law. In respect of firearms it has been subject to the issuing of a licence requiring that

and licenses were granted only to white people until five years ago, does not invalidate
this principle. Gunfree South Africa favours far more stringent testing of applicants.
2.

This is the practice in most democracies.
Western democracies do not recognise this right in their Constitutions. The prominent
exception is the United States of America, where the Second Amendment to the
Constitution reads: 'A well regulated militia being necessary to the security of a free
State, the right of the people to keep and bear arms shall not be infringed'. The
interpretation of that clause is the subject of ongoing and heated debate between the
gun lobby and the safety from guns movement. While the National Rifle Association
contends that it grants rights to every individual to own a firearm, others argue that this
clause refers only to the right of states to raise armed militia.
What is not debatable is that this clause in the US Constitution has been used
repeatedly by the gun lobby to block many attempts at gun-control legislation in the
USA.

3.

The inclusion of such a clause in South Africa's Constitution would prejudge an
important debate only recently launched in our country.
The question of the link between the proliferation of firearms and the high level of
criminal violence is a crucial one. Gunfree South Africa contends that violence will not
be reduced without drastically reducing the number of firearms in circulation in our
society. Gunfree South Africa wishes to see the elimination of some firearms
altogether. The gun lobby take a different view. It would be wrong to enshrine in our
Constitution an idea which is now only beginning to be properly discussed in our
country.

4.

The inclusion of such a clause would reduce the flexibility of Parliament in
dealing with the issue of firearms.
Death and wounding by firearms is the fastest-growing form of violence in South
Africa, and Parliament must be free to legislate appropriate ways of controlling the
proliferation of firearms. Any Constitutional clause guaranteeing the 'right to bear
arms' (or 'weapons') could be used to obstruct such legislation, no matter how
appropriate and necessary. Even if the vast majority of South Africans desired stricter
control, such a clause would shift the onus of proving the necessity for such legislation
onto Parliament. Gunfree South Africa believes that if the democratic will of the people
is to reduce or eliminate private firearm ownership, that will should prevail without
being obstructed by any Constitutional provision.

5.

Such a clause could legalist all unlicensed firearms in South Africa and any type
of weapon.
Owners of unlicensed firearms who at present at least have to conceal such ownership
and hide their weapons, could claim Constitutional protection under such a clause,
making any attempt to reduce this vast category of weaponry null and void. In
addition, the 'right to bear weapons' could mean that civilians would claim the right to
possess a variety of inappropriate weapons. The successful attempt by President
Clinton to ban the ownership of certain kinds of automatic assault weapons, is about to

6.

The 'right to bear weapons' would encourage informal armies.
The Oklahoma City bombing has revealed the existence of significant numbers of
civilians, linked to extremist paramilitary groups in the United States, who not only
espouse armed action against the State, but have armed themselves heavily. South
Africa experienced a similar phenomenon when armed AWB members invaded
Mmabatho and used their licensed guns to try and prop up an undemocratic regime
there. Also, the creation of armed SDU and SPU units on the East Rand has left us
with serious problems of violent crime and attempts to disarm them have failed. It is
our firm view that in a democracy, where the instruments of the State are accountable
to the people, informal armies must be disarmed and disbanded. Nothing in the
Constitution should give any loop-hole to such groups.

7.

Nothing must limit the search for non-violent alternatives or accelerate our
domestic arms race.
Gunfree South Africa contends that the ready availability of firearms and the trust in
them for security, limits the imaginative search for other, non-violent techniques which
can assist in providing the safety and security of our citizens. Already this country is
far too heavily armed, with thousands of licensed weapons falling into criminal hands
each year. Our Constitution-makers are urged to avoid any suggestion that the
proliferation of arms in civilian hands is acceptable. To endorse the ownership of a
firearm or other dangerous weapon as a 'Constitutional right' would send the wrong
message to the people of South Africa.

8.

The right to be safe from the threat of death by firearm far outweighs any
spurious 'right' to own one.
At this time, roughly eighty per cent of South Africans are still unarmed - a vast
majority. Gunfree South Africa contends that most of these unarmed people are more
concerned with the disarming of those who terrorise our society than with the right to
possess a weapon themselves. The priority of our new South Africa, rather than
entrenching weapons possession for the armed minority, should be that of securing
safety from guns for that majority.

Submitted on behalf of Gunfree South Africa by
Bishop Peter Storey (Chairperson)
Ms Adelle Kirsten (National Co-ordinator)

DEPARTMENT OF JUSTICE

OFFICE FOR SERIOUS ECONOMIC OFFENCES
Pretoria
20 February 1996
COMMENTS ON THE NEW CONSTITUTION
1

I would like to make a few brief comments from the perspective of an investigator (and
prosecutor at times) of economic crime.

2.

I believe there are two major aspects of crucial importance which should be borne in
mind when considering the new draft Constitution, i.e.:

3.

2.1

The fact that we are attempting to obtain a Constitution that complies with the
standards of highly developed and wealthy countries, whereas South Africa is
much less developed, relatively poor and hamstrung by a very high crime rate,
and far too leads to the perception that the constitution benefits the criminal
more than the law-abiding citizen.

2.2

The fact that the drafters of the Constitution have to draft an instrument which
is in conflict with statutes that are still applicable, but should have been
repealed by parliament. This creates legal uncertainty, and leads to unnecessary
litigation and causes delays in investigations and trials. It is in my view vital
that parliament removes all statutory enactments clearly in conflict with the
Constitution before the Constitution is finalized; a review of present legislation
should therefore be undertaken in tandem with the process of drafting the
Constitution.

The right to legal representation
3.1

The right to legal representation at State expense (section 34(2)(b) and (c) and
(3)(e)), needs to be considered against the realities of the South African
situation.

3.2

South Africa has an extremely high crime rate and the perception exists, that
the law-abiding citizen suffers both as a victim of criminals and as a tax-payer
who pays for the legal defence of those criminals.

3.3

South Africa does not have the means to supply such a service as presently
envisaged, and the State's resources could be put to much better use (i.e. for
social upliftment, housing, education, medical services etc.). It needs to be
noted that this right to legal representation at state expense is probably
available to foreigners as well.

3.4

The accused, defended at state expense, may abuse this right by bringing one
futile application after the other, thus delaying the trial; some legal
representatives may have little objection to such abuse of the process, because

they gain financially and are protected by the fact that they are merely carrying
out their client's instructions.
3.5

Granting the right as worded in section 34, is therefore laudable, but the
Constitutional Assembly will have to consider whether such a right is
affordable, and, if not, whether it should not be limited in some way. One
possible way of achieving this, is to grant the Court the discretion to limit legal
representation (at state expense) to certain aspects only.

3.6

In subsection (3)(e), the word "or" should be inserted between the words
"practitioner" and "to have", so that it reads as follows:
"to choose and be represented by a legal practitioner, or to have a legal
practitioner assigned to the accused person at state expense ... "

4.

5.

3.7

These are clearly two separate rights, and the second only comes into operation
if the first is not exercised.

3.8

Alternatively subsection (3) (c) should be split into two separate subsections, as
in the case of subsections (2)(b) and (c).

The right to remain silent
4.1

In terms of section 34(3)(f) every accused has the right to remain silent, as well
as the right not to testify.

4.2

Whereas the right not to testify is a basic element of our accusatorial system, I
believe that a rigid right to remain silent is unacceptable. Experience had
learned that in long trials, days may be saved if the presiding officer were able
to request the accused to indicate whether certain facts are in issue or not, or
even what his or her defence is. Especially in long and complex commercial
trials, the right to remain silent leads to unnecessary delays and the leading of
evidence, at the expense of the State, which is not in issue.

The right of access to information
5.1

As worded in section 31, this right in respect of information held by the State,
is extremely wide, in that it is not limited by the qualification that it should be
required for the exercise or protection of any rights (which qualification is
found in subsection (1)(b), and is also found in section 23 of the interim
Constitution)

5.2

I see no reason for such an unlimited right., from a practical point of view, the
state will find it hard to comply with such a right. I believe people's rights to
information are adequate if it is limited as stated above.

5.3

It must be borne in mind also that it may not be advisable to randomly disclose
all information; the state may need to protect state secrets, police techniques
of investigation of crime, the identity of informers etc.

SWANEPOEL J A
Director

INSTITUTE OF NATURAL RESOURCES - UNIVERSITY OF
NATAL
16 February 1996
THE CONSTITUTION AND THE ENVIRONMENT
On 2 - 3 February 1996, more than 50 people from a wide range of backgrounds and
experiences business and unions; central, provincial and local levels of government; nongovernmental and community-based organizations; researchers and professional associations gathered at the University of Natal Pietermaritzburg to examine the draft final Constitution
from an environmental perspective. The participants are listed in Annexure A.
The Constitutional Assembly is to be congratulated for the increased attention being given to
the environment. Our desire is to see environment-related clauses expressed in a form that
will ensure the final Constitution will promote a national aspiration to achieve environmentally
sustainable development and will provide an adequate foundation for environmental
management into the 21st century.
Taking into account insights provided by a number of national and international speakers, the
workshop presented the opportunity for lively interaction among the participants. The
delegates resolved to submit the workshop's conclusions to the Constitutional Assembly,
requesting that its members give favourable consideration to adopting the following
recommendations relating to
Chapter 1
Chapter 9
Schedule 5

Human Rights
Provincial and National Legislative Competence
Provincial Functional Areas

1. HUMAN RIGHTS
In regard to Clause 23, we unanimously recommend:
Clause 23(a) :
<<Present and future generations have the right to an environment which is
conducive to health and well-being.>>
Rationale :
The inclusion of "present and future generations" introduces the notion of inter-generational
equity which is in keeping with the internationally recognised concept that our children should
not inherit an environment from which they are unable to meet their own needs.

While arguments can be made to retain the negative phrasing of the draft Constitution, the
preference is to see the environmental right positively framed, in keeping with the phrasing of
other fundamental rights. There should be no doubt that a healthy environment is as
important as any other human right, and indeed it is a prerequisite to being able to enjoy other
rights such as human dignity, freedom of expression and even the right to life.
******
Clause 23(b):
Alternative 1
<<Everyone has the right to an environment protected through reasonable
legislative and other measures.>>
Alternative 2 (expands on Alternative 1)
<<
(i)
(ii)
(iii)
(iv)
(v)

... designed, inter alia, to:
prevent pollution and environmental degradation
manage waste and rehabilitate degraded environments
promote conservation and protect biodiversity
secure the natural and cultural heritage
encourage sustainable development and the wise use of natural resources. >>

Rationale :
The phrasing of the first part of Clause 23(b) is slightly reworded from the draft Constitution,
in keeping with proposed changes to Clause 23(a).
There is merit in the simplicity and implied inclusivity of Alternative 1. People in favour of this
formulation felt that, if a list is added, any issue failing outside of such a list may be excluded
from the ambit of the obligation.
However, a majority of delegates were of the opinion that, as with the draft constitution, there
is value in including a list of the principal areas of environmental interest. If the Constitutional
Assembly continues to prefer a longer version, our recommendation is that the sub-clauses be
modified and expanded, as indicated in Alternative 2 above.
Either of the above alternatives is acceptable to almost all delegates.
******
Clause 23(c)

Delegates unanimously recommend the Constitution should contain a reference relating to a
duty in regard to the environment. While this could be added to the existing Clause 23(b), the
meeting preferred adding a new clause Clause 23(c):
Alternative 1
<<Everyone has the duty to protect the environment and to use its resources
wisely.>>
Alternative 2
<<Everyone has a duty not to harm the environment.>>
Rationale :
With an environmental right there should be a concomitant duty and responsibility to see that
it is protected. This is in keeping with trends in some countries, and will also ensure both
horizontal and vertical application regardless of the fate of Clause 38 of the draft final
constitution.
A majority of delegates preferred to see the duty as being substantive and positively phrased,
as in Alternative 1.
Some were concerned that this obligation might not be enforceable by the Court and preferred
the negative phraseology of Alternative 2.
Either of the above alternatives is acceptable to almost all delegates.

2. PROVINCIAL AND NATIONAL LEGISLATIVE AND EXECUTIVE
COMPETENCE
In regard to Clause 155, relating to Legislative Authority of the Republic, a clear majority of
delegates endorsed Option 1.
<<The legislative authority of the republic is vested in Parliament, which may
make laws in terms of the Constitution on any matter, including matters failing
within the functional areas listed in Schedule 5.>>
Rationale :
Option 2 limits the authority of the Republic and introduces the possibility that national
legislation could be suspended throughout the country if one province chooses to challenge
the competence of Parliament.

In regard to Clause 159, relating to Conflict of Legislation, a clear majority of delegates
endorsed Option 4, with a change of wording in sub-clause (d) :
<<(1) A Provincial Act prevails over an Act of Parliament which deals with a
matter allocated to the provinces, except to the extent that:
.......
(d) the Act of Parliament is necessary for the maintenance of national economic
unity or policies, the protection of the environment, the promotion of
interprovincial commerce, .....>>
Rationale :
The choice of Option 2 would be precluded by the choice of Option 1 in Clause 155.
It is important that Clause 159 specifically include environmental considerations, which are
provided in either Option 3 or Option 4.
Option 4 leans toward a federal model, where the provincial act prevails unless carefully
motivated and justified by Parliament.
The phrase "across provincial boundaries" in sub-clause (d) of the draft is deleted as it is
unacceptably narrow, and Parliament should be able to intervene in any circumstance where it
can justify the environment is under threat and to ensure that national standards and norms are
maintained in line with international obligations.
******
3.

SCHEDULE 5

In regard to Schedule 5, relating to provincial functional areas, the environment and nature
conservation are both listed. However, we believe the exclusions relating to nature
conservation (line 16) introduces ambiguities, and we recommend that consideration be given
either to eliminating the exclusions or to defining the exclusions more specifically.
Alternative 1 (elimination of the exclusions), line 16 would read:
<<Nature Conservation>>
Alternative 2 (increased specificity), line 16 would read:
<<Nature Conservation (excluding National Parks declared under the National
Parks Act, national botanical gardens and national marine resources)>>
Consideration should also be given to including an additional functional area:

<<Coastal zone management and marine protected areas>>
Rationale :
A case could be developed to remove environment from Schedule 5 based on administrative
and managerial considerations, as well as the optimal use of limited personnel resources.
However, considerable progress has been made with the devolution of legislative
competencies and functions to provincial governments. This is in accordance with the ideals
of federalism and the emerging environmental principle is that authority should be devolved to
the lowest competent level, closest to the communities which are most affected.
In regard to Alternative 1, if a province can demonstrate its competence to perform a
conservation function, the Constitution should not inhibit this. If a province is unable to
perform such a function, Clause 159 provides for Parliament to review and to assume
legislative competence.
In regard to Alternative 2, the terms national parks and marine resources can have various
interpretations. At this time, national parks can be declared under the National Parks Act,
under various provincial ordinances, and under the internationally recognised protected areas
system of the International Union for the Conservation of Nature (IUCN). Only the first is a
reasonable exclusion, otherwise the creation of new national parks may be inhibited by
problems of removing land from a provincial jurisdiction.
Marine resources can be broadly interpreted to include parts of coastal zone management and
marine protected areas, both of which have fallen within the function of at least the Province
of KwaZulu-Natal. Given the principle of devolving powers to the lowest competent tier, and
to avoid unnecessary uncertainties regarding jurisdiction in these areas, a clear majority of
delegates recommended that the ambiguous term "marine resources" be replaced with a more
specific and appropriate term such as “national marine resources" and that the coastal zone
and marine parks remain as specific and named provincial functional areas. As with
Alternative 1, Clause 159 can be invoked if a province is unable to perform such a function.
While there was strong support for a devolution of power to the provinces, delegates were
concerned that, unless provided with adequate resources, provinces will not be able to fulfil
their obligations.
We would appreciate and request an audience with the Constitutional Assembly to discuss our
conclusions.
In addition to finalizing the Constitution of South Africa, we also hope that our findings will
prove useful in the development of provincial constitutions, such as that presently underway in
KwaZulu Natal; as well as in the development of environmental policy, a process which was
initiated at the August 1995 Consultative Conference on a National Environmental Policy
(CONNEP) and which is now proceeding to consultations at a provincial level.
Prof. Dan Archer

on behalf of the
Workshop on the Constitution and the Environment.

PARTICIPANTS IN THE WORKSHOP:
Kwazulu Department of Nature Conservation
The Star
Institute of Natural Resources
Institute of Waste Management
United Nations Development Programme
Department of Environmental Affairs and Tourism
Environmental Justice Networking Forum
Wildlife Society of Southern Africa
The Daily News
Institute of Environmental Law, University of Natal
World Conference on Religion and Peace
Environmental Planning Professions Interdisc Committee
AECI Limited
Industrial Environmental Forum
Royal Danish Embassy
Deputy Minister of Environmental Affairs and Tourism
Department of Environmental Affairs and Tourism
Land and Agriculture Policy Centre
School of Law, University of Natal
Environmental Affairs and Tourism, Northern Province
Committee on Pollution, Pietermaritzburg
Constitutional Court of South Africa
Northern Cape Conservation Services Associated Scientific and Technical Societies Of
S.A. School) of Law, Wits University
National Botanical Institute
University of Natal, Pietermaritzburg
KwaZulu-Natal Portfolio Committee for Environment
School of Law, University of Natal
National African Federated Chambers of Commerce
Free State Agriculture and Environmental Affairs
Department of Foreign Affairs
CBO Network Kwazulu-Natal
Water Research Commission
Transitional Metropolitan Substructure of Cape Town
UNEP/UNDP Joint Project on Environmental Law
Department of Environment Affairs, Mpumalanga
Bergwatch
Lawyers for Human Rights
Natal Land Service Management Committee
Environmental Law Association
Urban Development: Durban Local Government
Natal Parks Board / SAIEES

Department of Water Affairs and Forestry (for Prof Asmal)
Department of Water Affairs and Forestry
ESKOM
Northern Cape Game Rangers Association
CONNEPP
Vista University / Environmental Justice Networking Forum
Federation of South African Labour Unions
Shepstone and Wylie

NATAL PARKS BOARD
21 February 1996
THE CONSTITUTION AND THE ENVIRONMENT
Although the Natal Parks Board had made a separate submission to the Constitutional
Assembly, it now wishes to endorse certain of the recommendations made by the Workshop
on the Constitution and the Environment convened in Pietermaritzburg on 2 - 3 February 1996
(attached), concerning:
(i)
(ii)
(iii)

The Environmental right and a concomitant duty;
Provincial and National legislative and executive competence;
Schedule 5

(i)

THE ENVIRONMENTAL RIGHT AND A CONCOMITANT DUTY

In regard to Clause 23(a), we endorse Alternative 1 i.e. the rewording of the clause to read:
"Present and future generations have the right to an environment which is conducive to health
and well-being"
The Constitution could contain a reference in relation to a duty in regard to the, environment,
and this should be formulated to ensure its enforceability, either as."Everyone has a duty to protect the environment and to use its resources wisely"
or
"Everyone has a duty not to harm the environment"
(ii)
PROVINCIAL AND NATIONAL LEGISLATIVE AND EXECUTIVE
COMPENTENCE
In regard to Clause 155, we endorse Option 1, namely:
"The legislative authority of the Republic is vested in Parliament, which may make laws in
terms of the Constitution on any matter, including matters falling within the functional areas
Listed in Schedule 5"
In regard to Clause 159, we endorse Option 4, with the change in wording to read:
"A Provincial Act prevails over an Act of Parliament which deals with a matter allocated to the
provinces, except to the extent that,
(d) "the Act of Parliament is necessary to the maintenance of national economic unity or
policies, the protection of the environment , the promotion of interprovincial commerce..."
(iii)

SCHEDULE 5

In regard to Schedule 5, we recommend that the exclusions relating to nature conservation be
eliminated, or more specifically defined:
Either
,,Nature Conservation"
or
"Nature Conservation (excluding National Parks declared under the National Parks Act,
national botanical gardens, and marine resources involving industrial fisheries or forming the
basis of international agreements)"
J S SANDWITH
HEAD PLANNING
for CHIEF EXECUTIVE

THE CONSTITUTION AND THE ENVIRONMENT
On 2 - 3 February 1996, more than 50 people from a wide range of backgrounds and
experiences business and unions; central, provincial and local levels of government; nongovernmental and community-based organizations; researchers and professional associations gathered at the University of Natal Pietermaritzburg to examine the draft final Constitution
from an environmental perspective. The participants are listed in Annexure A.
The Constitutional Assembly is to be congratulated for the increased attention being given to
the environment. Our desire is to see environment-related clauses expressed in a form that
will ensure the final Constitution will promote a national aspiration to achieve environmentally
sustainable development and will provide an adequate foundation for environmental
management into the 21st century.
Taking into account insights provided by a number of national and international speakers, the
workshop presented the opportunity for lively interaction among the participants. The
delegates resolved to submit the workshop's conclusions to the Constitutional Assembly,
requesting that its members give favourable consideration to adopting the following
recommendations relating to
Chapter 1
Chapter 9
Schedule 5

Human Rights
Provincial and National Legislative Competence
Provincial Functional Areas

1. HUMAN RIGHTS
In regard to Clause 23, we unanimously recommend:

Clause 23(a) :
<<Present and future generations have the right to an environment which is
conducive to health and well-being.>>
Rationale :
The inclusion of "present and future generations" introduces the notion of inter-generational
equity which is in keeping with the internationally recognised concept that our children should
not inherit an environment from which they are unable to meet their own needs.
While arguments can be made to retain the negative phrasing of the draft Constitution, the
preference is to see the environmental right positively framed, in keeping with the phrasing of
other fundamental rights. There should be no doubt that a healthy environment is as
important as any other human right, and indeed it is a prerequisite to being able to enjoy other
rights such as human dignity, freedom of expression and even the right to life.
******
Clause 23(b):
Alternative 1
<<Everyone has the right to an environment protected through reasonable
legislative and other measures.>>
Alternative 2 (expands on Alternative 1)
<<
(i)
(ii)
(iii)
(iv)
(v)

... designed, inter alia, to:
prevent pollution and environmental degradation
manage waste and rehabilitate degraded environments
promote conservation and protect biodiversity
secure the natural and cultural heritage
encourage sustainable development and the wise use of natural resources. >>

Rationale :
The phrasing of the first part of Clause 23(b) is slightly reworded from the draft Constitution,
in keeping with proposed changes to Clause 23(a).
There is merit in the simplicity and implied inclusivity of Alternative 1. People in favour of this
formulation felt that, if a list is added, any issue failing outside of such a list may be excluded
from the ambit of the obligation.

However, a majority of delegates were of the opinion that, as with the draft constitution, there
is value in including a list of the principal areas of environmental interest. If the Constitutional
Assembly continues to prefer a longer version, our recommendation is that the sub-clauses be
modified and expanded, as indicated in Alternative 2 above.
Either of the above alternatives is acceptable to almost all delegates.
******
Clause 23(c)
Delegates unanimously recommend the Constitution should contain a reference relating to a
duty in regard to the environment. While this could be added to the existing Clause 23(b), the
meeting preferred adding a new clause Clause 23(c):
Alternative 1
<<Everyone has the duty to protect the environment and to use its resources
wisely.>>
Alternative 2
<<Everyone has a duty not to harm the environment.>>
Rationale :
With an environmental right there should be a concomitant duty and responsibility to see that
it is protected. This is in keeping with trends in some countries, and will also ensure both
horizontal and vertical application regardless of the fate of Clause 38 of the draft final
constitution.
A majority of delegates preferred to see the duty as being substantive and positively phrased,
as in Alternative 1.
Some were concerned that this obligation might not be enforceable by the Court and preferred
the negative phraseology of Alternative 2.
Either of the above alternatives is acceptable to almost all delegates.

2. PROVINCIAL AND NATIONAL LEGISLATIVE AND EXECUTIVE
COMPETENCE
In regard to Clause 155, relating to Legislative Authority of the Republic, a clear majority of
delegates endorsed Option 1.

<<The legislative authority of the republic is vested in Parliament, which may
make laws in terms of the Constitution on any matter, including matters failing
within the functional areas listed in Schedule 5.>>
Rationale :
Option 2 limits the authority of the Republic and introduces the possibility that national
legislation could be suspended throughout the country if one province chooses to challenge
the competence of Parliament.
In regard to Clause 159, relating to Conflict of Legislation, a clear majority of delegates
endorsed Option 4, with a change of wording in sub-clause (d) :
<<(1) A Provincial Act prevails over an Act of Parliament which deals with a
matter allocated to the provinces, except to the extent that:
.......
(d) the Act of Parliament is necessary for the maintenance of national economic
unity or policies, the protection of the environment, the promotion of
interprovincial commerce, .....>>
Rationale :
The choice of Option 2 would be precluded by the choice of Option 1 in Clause 155.
It is important that Clause 159 specifically include environmental considerations, which are
provided in either Option 3 or Option 4.
Option 4 leans toward a federal model, where the provincial act prevails unless carefully
motivated and justified by Parliament.
The phrase "across provincial boundaries" in sub-clause (d) of the draft is deleted as it is
unacceptably narrow, and Parliament should be able to intervene in any circumstance where it
can justify the environment is under threat and to ensure that national standards and norms are
maintained in line with international obligations.
******
3.

SCHEDULE 5

In regard to Schedule 5, relating to provincial functional areas, the environment and nature
conservation are both listed. However, we believe the exclusions relating to nature
conservation (line 16) introduces ambiguities, and we recommend that consideration be given
either to eliminating the exclusions or to defining the exclusions more specifically.
Alternative 1 (elimination of the exclusions), line 16 would read:

<<Nature Conservation>>
Alternative 2 (increased specificity), line 16 would read:
<<Nature Conservation (excluding National Parks declared under the National
Parks Act, national botanical gardens and national marine resources)>>
Consideration should also be given to including an additional functional area:
<<Coastal zone management and marine protected areas>>
Rationale :
A case could be developed to remove environment from Schedule 5 based on administrative
and managerial considerations, as well as the optimal use of limited personnel resources.
However, considerable progress has been made with the devolution of legislative
competencies and functions to provincial governments. This is in accordance with the ideals
of federalism and the emerging environmental principle is that authority should be devolved to
the lowest competent level, closest to the communities which are most affected.
In regard to Alternative 1, if a province can demonstrate its competence to perform a
conservation function, the Constitution should not inhibit this. If a province is unable to
perform such a function, Clause 159 provides for Parliament to review and to assume
legislative competence.
In regard to Alternative 2, the terms national parks and marine resources can have various
interpretations. At this time, national parks can be declared under the National Parks Act,
under various provincial ordinances, and under the internationally recognised protected areas
system of the International Union for the Conservation of Nature (IUCN). Only the first is a
reasonable exclusion, otherwise the creation of new national parks may be inhibited by
problems of removing land from a provincial jurisdiction.
Marine resources can be broadly interpreted to include parts of coastal zone management and
marine protected areas, both of which have fallen within the function of at least the Province
of KwaZulu-Natal. Given the principle of devolving powers to the lowest competent tier, and
to avoid unnecessary uncertainties regarding jurisdiction in these areas, a clear majority of
delegates recommended that the ambiguous term "marine resources" be replaced with a more
specific and appropriate term such as “national marine resources" and that the coastal zone
and marine parks remain as specific and named provincial functional areas. As with
Alternative 1, Clause 159 can be invoked if a province is unable to perform such a function.
While there was strong support for a devolution of power to the provinces, delegates were
concerned that, unless provided with adequate resources, provinces will not be able to fulfil
their obligations.

We would appreciate and request an audience with the Constitutional Assembly to discuss our
conclusions.
In addition to finalizing the Constitution of South Africa, we also hope that our findings will
prove useful in the development of provincial constitutions, such as that presently underway in
KwaZulu Natal; as well as in the development of environmental policy, a process which was
initiated at the August 1995 Consultative Conference on a National Environmental Policy
(CONNEP) and which is now proceeding to consultations at a provincial level.
Prof Dan Archer
on behalf of the
Workshop on the Constitution and the Environment

13.02.96
Re : Working draft of the New Constitution for S.A.
I first of all thank you offices for sending me a copy with an invitation, in page 2, to submit
comments and inputs. Having received the documents on 9 February, I cannot process it all
before 20 February and therefore, will first concentrate on chapters one to seven for the
present.
I will submit comments and/or inputs in separate lots as they are ready, so as not to be late
after 20 February.
Items agreement reached but need further looking at:
Chapter 1
Citizenship Section 3 Clause 1 - I would write it thus:- There is a common citizenship
for all South Africans from birth to natural death.
Language Section 6 - Option 1 is preferred but French language shall also have been
included.
Chapter 2
Equality Section 8 Clause 2 - Option 1 which is clear, neat and simple is preferred.
Life Section 10 - Option 2 is by far the more balanced and efficacious option. However
I would add the following to it:- save that on appeal to the President the prescribes
execution may be committed at the sole discretion of the President.
Freedom and Security of the person Section 11 Clause 2 - I would write it thus:Everyone has the right to security of his/her person; including to be free from all forms
of violence; Bodily and psychological - and delete (a) and (b) of clause 2
Agreement reached but need to further looking at:;Privacy Section 13 - I would add (e) except under orders from a High Court of Law
excluding magistrates' Courts.
Freedom of Expression Section 15, Clause 2 (c) inclusion of (c) most important (not
only for South Africa but as we can readily observe in so many lands.
Political Rights Section 18 Clause 3 - I would complete this clause by adding to it :except citizens as described under Section 42 (c); (d); (e).
Economic Activity Section 21 - Option 3 is by far the best united option
Labour Relations Section 22, Clause 3 - definitely include (c) to lock-out
I would also add (d) to offer a fixed and reasonable percentage of participation shares
to permanent employers, in the capital structure of a business, that may be bought up
in part or in full by any willing and active employees - provided always that the pro
rata share in relation to the total number of permanent employees - provided always
that the pro-rata share of employees who do not want to participate at all is not taken
up by other willing employees. Whenever an employee's contract terminates the firm
guarantees to repurchase his shares at ruling stock exchange rates within seven days and for those employees whose contracts are rescinded for any other reason the firm
guarantees to repurchase the participation shares at 5 % discount of the stock
exchange rates.
Agreement reached but needs further looking at:-

Freedom of Expression Section 15 Clause 3 - I would write thus:- The state is
responsible to ensure that any media it finances or controls is impartial and also
represents a diversity of opinion and/or views of the public.
Property Section 24 - I prefer option 3
Children Section 27 Clause 1 (f) not to be detained except as a measure of last resort
[and/or in relation to atrocious, heinous crime]
(f) (1) Kept separately from other detained persons over the age of (16) years.
Clause 3 of Section 7 - in this section "child" means a person under the age of (16)
years.
General Comment Equality Chapter 2 Section 8 Option 2 On the matter of "sexual
orientation" it is aberrant to think that supposedly responsible, reasonable adults,
elected to govern a magnificent country that South Africa is can consider such
monstrous stupidity a human right!? It is equivalent to claim as a human right " the get
rich quick orientation" of corrupt traders!
Freedom and Security Section 11 (b) Please remark that while at any time everyone is
free to be himself; no one requires a special constitutional clause to put him/her in
exclusive control of himself or herself, unless such person has views to claim legality
for suicide, abortion, etc. For the time being I end there.
13.02.96
Section items agreed but needs further look.
Re: Working draft New Constitution (Continued ... Education Section 28 Chapter 2 )
Option 2 is preferred being more specific.
Academic Freedom Section 29 - Option 2 is the preferred option and I wish to remark
here that Religion is a relationship between man and God - Satanism is not a religion.
Access to information Section 31 - Clause 2 is necessary and should include = and may
not infringe on the security of the state
Just administrative action Section 32 - Option 2 preferred.
Arrested, detained and accused persons Section 34 Clause 1 (d) unless that person is
charged and/or that the court orders the further detention.
(e) Option 2 is preferred
Limitation of Rights Section 35 Clause 1 (a) Reasonable and necessary.
States of Emergency Section 3b Clause 2 (b) drop not for no more than 14 days etc.
For a 2/3 majority of the National Assembly must be assumed to be reasonable enough
when voting an extension to a state of emergency
Application Section 38 Clause 3 . I prefer option 2
Chapter 3
Legislative Authority of Republic Section 40 Clause 2 and a second house (obligatory)
otherwise you sacrifice a good part of security
Section 41 The National Assembly consists of 300 members or thereabout as much as
possible ... based on a common voters' roll and proportional representation.
Qualification of members Section 42 (b) members of (the Second House) of course
I would also add (f). Anyone who is and remains an active office bearer of a trade union
(A) Section 64 Clause 1 as well

Decisions (B) Section 48 Clause 1 a majority of members of the National Assembly
must be present for the Assembly to function at all (leave alone voting on bills or any
other matter. What do members of the Assembly seek to be elected for, is as many as
2/3 are likely to be absent from parliament at any one session? Do they tell that to the
electorate? Shame
Bills Section 52 No procedure at all to be written in Constitution.
Constitutional Amendments
Section 53 only amended if such constitutional
amendment bill is passed by at least 2/3 of both Houses of Parliament, as well as by
legislative authorities of 2/3 of provinces / otherwise by holding a national referendum
on the question.
(After all the trouble and sweat to write a good Constitution, how can we give a 2/3 majority
of members of parliament the power to amend the constitution at their own choice when we
concede that in Section 48 - (1) sometimes 2/3 of the house could be absent)
To be continued ...
I enclose these pages 4 & 5 with pages 1, 2 and 3
H. P. Lincoln

14/2/96.
I wish to inform you that I would want to be included in OPTION. 3. in the Final Bill of
Rights.
E A BEAGLEY

NATIONAL HINDU YOUTH FEDERATION
Tues. 20 Feb. 96
COMMENTS ON THE WORKING DRAFT
Chapter 1

Founding Provisions

Languages No 3 - The Pan S.A. Language must proactively promote Hindi, Tamil, Telugu &
Gujenat (also Sanskrit) & the other language both regionally & nationally.
Chapter 2

Bill of Rights

S.A. is a secular state & we endorse the freedom of religion. The state must ensure religious ed. at
sch. for a spiritually enlightened nation, proactively. No. 3 - The State must recognise common
law, e.g. Hindu customary Laws. thus reflecting a truly secular state with religious freedom. Under
Freedom of Expression 15.1: A distinction must be made between propagation for enlightenment
and propagation for conversion Hinduism has & is still suffering at the hands of Christian
missionaries. The state must act as a watchdog over such actions by missionary societies
(evangelical societies). 15.2 [(c) When faiths attack & denigrate each other, a govt. body MUST
immediately bring that person/s, or org. to book. This must be seen to be happening. Hindus have
been & are presently been subjected, by one example being Ahmed Deedat of I.P.C.I. (Dbn) of the
Islamic Faith. The govt. must create a rel. dept as a link between the govt & community informing
each other.
Yours in Hinduism (Sumathra Dharam) Eternal Lang
P G HURDEEN
ED & RESOURCE UNIT N.H.Y.F.

COMMITTEE OF TECHNIKON PRINCIPALS
Cape Town
21 February 1996

COMMENTS ON THE NEW DRAFT CONSTITUTION
CHAPTER 12: PUBLIC ADMINISTRATION
According to the wording of the introductory paragraph of Clause 171 (1), It appears that all
institutions, thus also the technikons, that are funded by the state, are in future to be
administered by the public administration sector of the government. This would imply that the
technikons would be placed under the direct control of the government and that the employees
of the technikons would, for example, be appointed and employed by the government through
a Public Administration Department. This would also mean that conditions of service of
technikon employees would be determined and prescribed by such a department. In this
regard the proposed Public Administration Department is destined to play a decisive role in the
running of technikons and could/would either supersede or replace the function of technikon
councils. Strong indications thereof are given by the wording of clauses 171(2) and 173(1) and
(2). The uniqueness of and the regulatory processes governing the technikon sector as
manifested in the Technikons Act of 1993 (Act 125 of 1993), as amended 1995, found the
support of and, was acknowledged by all the relevant stakeholders. It would thus be counterproductive if this well established sector is now to be reshaped in terms of new regulatory
values and processes primarily designed to suit non-higher educational institutions.
The CTP proposes the following to ensure that the technikons retain their uniqueness and
continue to deliver the necessary personpower for the labour market which includes the public
service:
(1)

Chapter 12 be amended to explicitly exclude the technikons from the proposed
dispensation;

or
(2)
Chapter 12 be rewritten providing an the one hand for a dispensation for the public
sector whilst on the other hand reaffirming the position of the technikon system to function
optimally by inter-alia acknowledging their autonomy as higher education
----ACADEMIC FREEDOM
The CTP is pleased to note that specific provision is made for reference to academic freedom
and inclusion of individual rights in this regard in the Draft of the New Constitution (Clause
29).

Whilst the CTP acknowledges and supports protection of the rights of each citizen of the
country and thus also their rights as far as academic freedom is concerned, we hold the
opinion that this right, (academic freedom), can at best materialise within an environment
conducive to it. Therefore, Option I as worded in the Draft is regarded by the CTP as
undoubtedly the most suitable for the practising of academic freedom within the higher
education sector by an individual involved in academic activities at this level of education.
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Sir
NEW CONSTITUTION OF SOUTH AFRICA
The following comments on the working draft of the new Constitution, published in
Constitutional Talk, do not necessarily reflect the views of the Institute of Traffic Officers
and are not limited to traffic services as such.
CHAPTER 2 (BILL OF RIGHTS)
a)

Section 15 "Freedom of Expression"
Sub-section (2)(b) should read: "the incitement of imminent violence or crime".
Sub-section (3), Option 2 should include "any other printed matter"

b)

Section 16 "Assembly, demonstration and petition"
This particular section does not indicate as to whether it should take place in a
controlled manner, in addition to meeting the requirements mentioned in the
section, no matter the provisions of sections 35 and 39.

c)

Section 18 "Political rights"
The term citizen (adult) should be defined to specify minimum age stipulations.

d)

Section 20 "Freedom of movement and residence"
The term "everyone" in sub-section (1) and (3) does not distinguish between
persons legally entering the Republic and foreigners who cannot claim the right
concerned.
(End of page 2)

e)

Section 21 "Economic activity"
Option 2 provides for unlimited freedom to engage in economic activity
irrespective of an undue infringement on the rights of other people (e.g. hawkers,
combi/taxis). (Section 35 and 39 do not seem to provide much relief.)

f)

Section 22 "Labour relations"

-3This section gives the impression that employees have the right to strike
unconditionally.
g)

Section 27 "Children"
Although the rights of children as it appear in the particular section are wholeheartedly supported, problems are more than often experienced with children
(many of them teenagers, but within the age group of children) who are involved
in different types of crimes and because of the sensitivity regarding the detention
of children, are either not detained or released without any control measurers,
irrespective of their further involvement in crime and threats to society. A
solution to the detention of children should possibly be in a system of supervision
of children in detention by a magistrate or any other public group/forum, with
unlimited access to them.

h)

Section 34 "Arrested, detained and accused persons"
Sub-section 1(a), the right to remain silent, should be subject to situations which
cause a direct threat to the safety and/or health of society, where any such
emergency has to be averted, even if the information which is required to so
doing is self-incriminating evidence against such person.
Sub-section 3(k)
This particular clause appears to nullify the principles of autrefois acquit or
autrefois convict which have been laid down by the courts in the past to ensure
that justice is served and where it is evident that the person should be charged
anew. It is also not clear as to whether this right can be claimed outside a
criminal court.
e.g. military trials or quasi judicial tribunals, after an
acquittal/conviction in a criminal court.

i)

Section 58 "Composition"
The position of local government is not clear in relation to the provincial
administration and it may be interpreted that the Council of Provinces make local
authorities subservient to Provincial Administration, considering the limited
number of representatives (seven) of local government from the whole of the
Republic.
CHAPTER 10

j)

Section 164(4) "Establishment of local government"
With regard to the proviso to this sub-section it is not clear what the position
would be if the services are not rendered in a sustainable manner or are not
financially and physically practicable. Does it mean that the local authority as a
consequence abandon the particular service and will province which is not
geared to rendering the service, take over responsibility for the service. Assume

-4the local authority is financially not fit to render the service or services as
required, does it cease to exist?
(End of page 3)
k)

Section 166 "Administration and Finance"
Sub-section 2 The establishment of a code of conduct for councillors should be
compulsory and care should be taken that the provisions of section 16(7) of the
present Transition Local Government Act - Annexure 7 - be re-enacted. A code
of conduct for officials is usually contained in the conditions of service of the
particular local authority as an employer.
Sub-section 4
This particular sub-section allows too much freedom in the hands of provincial
administration to decide whether certain services rendered by local authorities
should be financed through subsidies or by province otherwise. The introductory
sentence to this sub-section should therefor be amended to read as follows: "A
local government shall be entitled by legislation ..."
Sub-section 5
This sub-section should be supplemented by providing for a system of "upward"
subsidisation such as in Canada where the national police renders certain
functions on behalf of local authorities in certain provinces and these local
authorities then pay the Ministry for the service in terms of a formula. Although
this is a principle not previously applied in South Africa, the possibility of either
government departments or the provincial administration rendering a particular
service such as traffic control and policing to individual local authorities who are
not able to finance the infrastructure, logistics and human recourses required for
such service, should not be overlooked. This proposal is in line with sub-section
(5) of Option 4 in Chapter 9.

l)

Section 168 "Legislative competences, powers and functions"
The new category of functions now also provides for "protection" and "traffic"
which implies that at least as far as traffic is concerned, the previously provincial
responsibility now goes to local authorities. By implication the provincial
authorities can in future distance themselves from rendering this function where it
is no longer a constitutional responsibility and even where a local authority or a
number of local authorities may for different reasons not be able to render this
service. If, of course, the recommendation above regarding the rendering of
services on an agent basis by provincial administration on behalf of local
authorities is accepted, this does not pose a problem.
CHAPTER 13

m)

Section 180 "Police Service"

-5Consideration should be given anew to the structuring of the police by discarding
the principle of a national police force, to smaller units such as a provincial police
service, (other than the present structuring), or even better, a total re-structuring
into metropolitan or municipal police departments, only under the supervision of
a provincial commissiorate. Special police units such as the Internal Stability
Section could be retained at national level. The present police structure is still
too far removed from ground level, irrespective of attempts to give it a different
name, accompanied by cosmetic restructuring. The suggested liaison channels
which should have brought the service within the reach of the people, is simply
not materialising and there is no good reason to believe that it would ever
happen.
CHAPTER 14
n)

Section 191 "Accountability of enterprises receiving public funds"
It should be compulsory to report and it is therefor recommended that "may" in
the first sentence be replaced by "shall", to provide for reporting as a routine
requirement.
(End of page 4)
CHAPTER 15

o)

Section 202 "Customary International Law"
The position with customary international law is clear with regard to the South
African Constitution or an Act of Parliament, but no provision has been made in
this particular section as to what the position would be if customary international
law is inconsistent with South African Common Law.

(SGD) H N BASSON
MEMBER OF THE EXECUTIVE COMMITTEE OF THE INSTITUTE OF TRAFFIC
OFFICERS:
EASTERN CAPE REGION
c.c.

The Honorary Secretary
Institute of Traffic Officers
Private Bag X1258
POTCHEFSTROOM
2520

ATTENTION:Mr T Grimbeeck
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Submission Number 14402 (Page 1 of 1)
Rapportryerskorps - Vaal River
P O Box 775
SASOLBURG
9570
15 February 1996
The Executive Director
Constitutional Assembly
P O Box 1192
CAPE TOWN
8000

Dear Sir
On behalf of the above corps I wish to submit the following comments on the proposed
Constitution:
1.

Chapter 2 Language 6
The corps would like to see that
(a)

based upon the percentage of inhabitants understanding the language,
not more than three official languages are used by the government,

(b)

it is agreed on Provincial level which two languages should be official on
Provincial level - once again on the basis of which two languages are
understood by the majority.
[Explanation for the limited number of languages - this is not only cost
related, but also based upon practical feasibility.]

2.

Chapter 2 National Symbols 5
We are advocating the recognition of the first verse of Nkosi Sikelel'i Afrika and
Die Stem. While this is not only a compromise, it will also be less awkward on
international level.

3.

Chapter 2 Life 10
We most strongly advocate the re-introduction of the death penalty on the basis
of Option 2.
Sir, I wish to put it to you most urgently and convincingly that if murderers, rapists

-2and thieves are not curbed in the strongest possible way, law and order will
never be maintained in this country. Take Zambia and Arabia as an example.
I trust that our comments and requests will enjoy your kind consideration.
Yours faithfully

(Signature)
CHAIRPERSON

SUBMISSION ON THE WORKING DRAFT OF THE NEW
CONSTITUTION
THE GENERAL LIMITATION CLAUSE: THE NEED TO RECOGNISE DUTIES IN
ADDITION TO RIGHTS
SUBMISSION BY PROFESSOR CHRISTOF HEYNS, ACTING DIRECTOR, CENTRE FOR
HUMAN RIGHTS, UNIVERSITY OF PRETORIA
SUMMARY
It is submitted that
(1)

the general limitation clause should be moved up to the first section of the Bill of Rights and

(2)

it should be stated in this section that all rights are limited by duties, including the duty to
respect the rights of others. It should then read something along the following lines:
(1)
(2)

The state must respect and protect the rights set out in this Bill of Rights.
These rights may be limited [by law of general application, etc] only to the
extent that this is justifiable in accordance with those duties which are
acceptable in an open and democratic society based on freedom and
equality, including the duty to respect the rights of others.

It is suggested that this will give expression to the role which duties play in African constitutional
jurisprudence (see the annexures), and more properly reflect the nature of the social contract which
protects rights and impose duties.
Such an arrangement will probably not affect the way in which courts deal with limitations, but
make an important educational contribution to our society, because people will be told right from
the start that their rights are limited inter alia by their duties towards other people.
FULL SUBMISSION
It is submitted that our Constitution, in the form presently under discussion, does not give proper
recognition to the fact that we are an African country.
In order to see if this matter can be rectified, one needs to consider the typical features of African
constitutions.
TYPICAL FEATURES OF AFRICAN BILLS OF RIGHTS
The obvious starting-point for such an enquiry would be the African Charter on Human and
Peoples' Rights, as well as the national constitutions of the different African states.
Sceptics might point out that the provisions of these documents in many instances reflect ideals
rather than realities. However, we can then at least say they reflect true African ideals or values. The
problem with many of the African constitutions does not lie with their content; it lies more with the
failure in actual practice to give expression to the values which they profess to cherish. Even if the
political practices in many of these countries do not warrant imitation, the ideals they put forth
deserve to be taken seriously.

-2-

At least two outstanding features of these documents may be identified: The position of prevalence
of the group and the fact that, in addition to rights, duties are also recognised.
The importance of the group
The importance of the group in African tradition is reflected already in the title of the African
Charter. Because the group - or "people" - is considered to be the basic unit of society, in contrast
to the West where the individual plays the predominant role, this document, which has been ratified
by almost all Africans states, is entitled the African Charter on Human and Peoples' Rights. The
Charter recognises inter alia peoples' rights to equality (art 19); to existence and self-determination
(art 20); to dispose of their wealth and natural resources (art 21); etc.
There is an overwhelming body of literature and other evidence that the emphasis on the group - the
idea of communitarianism - is indeed a distinct feature of traditional African culture, but it is difficult
to say how it could or should be translated directly into constitutional terms.
In going through the national constitutions of the different African states, one does not come across
much evidence that the concept of "group" or "people" has found its way, in so many words, into
these documents, or at least into the bills of rights. However, it will be argued later that this value
does indeed play an important indirect role in African human rights jurisprudence, through the
notion of duties.
The notion of duties
The point is often made that each right has a corresponding duty: the right of an individual implies
the duty on the part of society to respect that right. This is a purely logical point, which describes an
inherent feature of any human rights provision. The unique feature of African constitutions is that
they also recognise the concept of duties in a more substantive sense: In addition to the fact that
people have rights, it is recognised that the same people also have duties towards society, which
compliments or, as will be argued, limit those rights.
The African Charter recognises a host of such duties, or phrased differently, responsibilities and
obligations, on the part of individuals. For example, article 27 of the Charter states: "Every
individual shall have duties towards his family and society, [and] the State ...". It further provides
that "The rights and freedoms of each individual shall be exercised with due regard to the rights of
others, collective security, morality and common interest."
This trend is also reflected in African national constitutions, as should be evident from the appendix
attached to this paper, which lists all references to duties, responsibilities and obligations in African
constitutions that could be found during a study of these constitutions. The extracts represented in
the appendix provide evidence that the notion of duties, in one form or another, plays a major role in
African constitutions.
It will be noted from studying this appendix that, as is the case with rights, different types of duties
could be identified. Some could be classified as positive duties, requiring the citizen to do something
specific. In the Constitution of Ghana (article 41(k)), for example, the duty to protect the
environment is recognised. Likewise, the duty of citizens "to fulfil all of their civic and professional
responsibilities" is recognised in the Constitution of Benin (art 33).
An example of a negative duty, which requires people not to do something, is contained in the
Constitution of Ghana, where the duty "to respect the rights, freedoms and legitimate interests of
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others, and generally to refrain from doing acts detrimental to the welfare of other persons" is
recognised (art 41(d)).
The concept of duties may also be found in the new draft constitution of South Africa. Section 2
states that every South African citizen is equally "subject to the duties, obligations and
responsibilities of citizenship". However, the critical difference is that in the African constitutions
duties are invariably juxtaposed to rights, and are more often than not included in the Bill of Rights
itself.
Many people might feel uncomfortable at the very mention of the word "duty" in a bill of rights.
Doesn't it bring back the memories of the powerless and indeed fraudulent "bills of rights" of the
countries of Eastern Europe in the communist era, where duties prevailed, and is the over-emphasis
on duties not exactly what is wrong with human rights in many African countries still today?
It is important that the matter be considered with an open mind, and the question be asked what the
implications really are if the notion of duties is contained alongside rights in a bill of rights, and
whether this is not needed in the South African Bill of Rights.
THE IMPLICATIONS OF RECOGNISING DUTIES IN A BILL OF RIGHTS
What is the effect of recognizing "duties" in a bill of rights? Consider, for example, the situation
where a bill of rights contains a clause recognising freedom of expression as a basic right, and it also
poses the duty to respect the dignity of other people. A criminal case dealing with hate speech now
reaches the court, and the accused invokes his or her right to free speech as a defence.
In determining to what extent this defence in fact protects the accused, the court is bound to say that
the right of free expression is balanced by the duty to respect the dignity of other people. In other
words, the duty determines the boundaries of the right. In some instances a court might find that
rights are trumps; in other cases duties might be trumps and will prevail. Rights are limited by duties,
and conversely, duties are limited by rights.
As will be illustrated below, this does not automatically mean that the duty of respect should
override free speech in the hypothetical that was posed; the example used merely illustrates where
the weight on the respective sides of the scale come from.
It is consequently submitted that the presence of duties in a bill of rights amounts to nothing more,
and nothing less, than the presence of a limitation mechanism.
See the constitutions of Algeria (art 60), Cape Verde (art 80(2)), Congo (art 56), Ghana (art
41),Sao Tome & Principe (art 20), Sierra Leone (art 13(e)),Tanzania (arts 29(5), 30(1) and (2)) and
Zimbabwe (art 11).
LIMITATIONS ON RIGHTS: PROBLEMS WITH THE PRESENT SITUATION
Of course, the idea that rights are limited is not a strange concept. There is for all practical purposes
universal agreement that no rights are absolute, except in a limited number of instances, for example
in the case of the right against torture. In fact, lawyers who specialise in these matters know that the
limitation provisions in a bill of rights such as ours are at the very heart of that document, since they
determine the scope and indeed the weight of all rights. The question is how the limitation should be
provided for: which mechanisms should be used.
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In our present constitution the rights listed in Chapter Three are limited inter alia by section 33 (the
general limitation clause), by section 34 (dealing with the suspension of some rights during states of
emergencies), by so-called internal modifiers and by the rights of others. A similar pattern is
followed in the new working draft.
There are, however, several problems with this type of limiting mechanism. One of these problems
relates to clarity, another to the overemphasis this places on the role of the individual.
The Problem of Clarity and Frankness
It is the stated and admirable aim of the writers of our constitution to make this document
transparent and understandable not only to lawyers who specialise in these matters, but also to
ordinary people. However, as things are at the moment, these ordinary people are promised the sun
and the moon in the first part of the Bill of Rights, in ringing and categorical phrases such as "Every
person shall have the right to equality before the law ..." (sec 8(1)). It is only towards the end of the
document (where one normally finds the fine-print in the type of contracts which have given lawyers
a bad name) that one is confronted with the news that all these promises could mean nothing, if it is
"justifiable in an open and democratic society ..."
How is an ordinary person to understand this? To most people the present structure and wording of
the Bill of Rights will not conjure up the image of a scale, the idea that rights are balanced. What
will stick in their minds is the rights. But even if their common sense or education tells them that
rights have to be balanced, they are likely to be confused by the fact that on the one side of the scale
there are very concrete rights, the basic thrust of which most people can comprehend fairly easily,
but this can be outweighed by an abstraction of the vaguest kind on the other side of the scale. What
do the words "limitation ... that is ... justifiable in an open and democratic society" mean to members
of the broader public who do not read German and Indian cases in their free time? This is precisely
what the "plain language" approach is supposed to counter: We should not be ruled by an
anonymous force which, like the sword of Damocles, can drop at any time, for reasons which we
cannot comprehend.
Moreover, the all-important fact that one's rights are limited by the rights of others is not even
mentioned anywhere in the Bill of Rights, except when it pops up as a surprise in the clause on
language and culture (sec 30 of the new draft). Does the appearance of this provision only in
reference to one right mean that in exercising other rights one is entitled to violate the rights of other
people?
The problem of overemphasis of the role of the individual
The balancing of the concrete with the unknown is not only problematical from the point of view of
the ordinary citizen. It also poses distinct philosophical, or rather ideological problems, especially in
our context.
A model which emphasises rights so much - which places rights on the one side of the scale, and
only the vague idea that these rights do have some kind of vanishing point on the other side of the
scale - is premised squarely on the hidden assumptions of libertarianism.
The view of humanity which this model reflects, is that of the individual whose unfettered liberty is
the highest good that can be pursued. It glorifies the type of boundless freedom which people like
Friederich Hayek and Robert Nozick have propagated, in which the state is relegated into the role of
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a nightwatch, who simply sees to it that we don't steal from one another and that we do not engage
in other forms of serious harm to one another. The dictates of reality that the free individual must
act within certain confines, is an embarrassment which libertarianism would prefer to hide in an
obscure and abstract general limitation clause such as the one we have now.
On the one side of the scale they place the individual, surrounded by the glaring light of limitless
rights. But on the other side of the scale there is no matching, real figure, bound by the need to
observe some duties as part of his or her social responsibilities. There is no entity of substance on
this side of the scale, but merely the absence of rights - a gaping hole. Where are the interests of
society? This type of limitation provision is at most a reluctant and grudging admission that we are
not yet in heaven, where the individual will be completely free from bondage to other people, but
keep faith, we are still on course.
This glorification of the individual hardly fits in with a world view in which the group is of
fundamental importance and a culture in which duties also play a prominent role. In fact, this is
where the indirect influence of the traditional African emphasis on groups on African constitutions
become apparent: The explicit recognition of duties in African human rights instruments is in fact a
different way of expressing respect for the role of the group.
But it could also be argued that the one-sided emphasis on human rights does not serve the classical
theory very well on which the liberal, Western conception of the state is built, namely the social
contract theory. The core idea of the social contract theory is that one accepts the obligation to obey
the state, on condition that one's basic rights are protected by society. The duty of obedience is the
quid pro quo for the protection of rights. The idea of rights being tied to duties or obligations is
consequently central to this most enduring theory about the basis of the modern state.
Perhaps the historical reason why liberalism chose to emphasise only rights in its constitutions, and
used the language of libertarianism in doing so, was that the age-old predominance of the state,
backed up by the awesome power of natural law thinking, had to be countered to establish a new
balance in modern society, at a time when the introduction of rights was a novel idea. The main
threat to human rights at the time when these constitutions were introduced was the over-powerful
state, and the pendulum had to be swung to the other side.
Be that as it may, the idea of rights has now largely been established, and a new era has dawned,
rendering the old approach obsolete. A new threat to human rights is now emerging in some
societies, namely the failed or failing state, where the state is too weak to protect its citizens, as is
the case for example in Rwanda and Bosnia. It now becomes clear that there are two sides to every
society: that of rights and duties.
PROPOSED ALTERNATIVE APPROACH: RECOGNISE DUTIES ALONGSIDE
RIGHTS
But what, then, in concrete terms, are the alternatives to the shortcomings of the present approach
in respect of the limitation provisions? It is submitted that many of the problems pointed out above
can be avoided if we use the concept of duties in our Bill of Rights to play the role of the limitation
provision. But how could this be done, and what are the likely consequences?
One option would be to have a list of duties in the constitution, alongside the list of rights. There
might, however, be problems with this approach. The first relates to the fact that it would be
difficult to identify all the relevant duties and to have a numerus clausus. What if one is
inadvertently left out? How long should this list be?
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The second problem is that this could swing the emphasis too much to the other side, and erode the
protection which the Bill of Rights offers against excessive state power. Given the vastly superior
power of the state, with its armies of specialists in the use of force, and the wide spectrum of laws
which already places duties on the individual - like the criminal law and tax law, to name but two
branches of the law - the balance in the constitution must ultimately still favour civil society.

It is proposed that the proper solution would be to place the limitation clause at the beginning of
the Bill of Rights, and to write the fact that rights are limited by duties into this provision, without
specifically naming a fixed list of such duties.
The formulation of this first section could then be something along these lines:
(1)
(2)

The state must respect and protect the rights set out in this Bill of Rights.
These rights may be limited (by law of general application, etc) only to the
extent that this is justifiable in accordance with those duties which are
acceptable in an open and democratic society based on freedom and
equality, including the duty to respect the rights of others.

The benefit of this approach is that it places what we are dealing with, when it is said that rights are
limited, squarely, honestly and openly on the table, and it does so in a way which links up with the
basic values of a large section of our people. It gives expression, at the very heart of the
Constitution, to the unique convergence of African and Western liberal thinking in this regard.
Of course, the proposed approach does not take us all the way to a document which is completely
clear and precise. Exactly which duties are acceptable in an open and democratic society will still be
subject to interpretation. But at least it takes us further than the present formulation, because it gives
recognition to the fact that there is something real, something about which people already have an
intuitive understanding, on both sides of the scale.
Educational impact
The educational implications of this emphasis on the link between rights and duties needs to be
emphasised. As is accentuated by the plain language effort, the way in which the constitution is
formulated sends out an important message about what people can expect from their society, and
what is expected from them in turn. The constitution is the most authentic expression of the core
values on which our society is built. The state is expected to protect and to promote the values
enshrined in the bill of rights, and specialised agencies, such as the Human Rights Commission, are
formed to supplement the general effort in this regard. In addition, thousands of NGO's carry the
message further, and it is picked up in all arenas where education take place.
Should rights be coupled to duties in the Bill of Rights, this will provide the correct basis for such
education, avoiding a situation where the impression is created that citizens only have rights. One is
often confronted, in speaking about human rights to the public, with questions regarding the absence
of references to duties in the Bill of Rights. Since it is implicitly there already, in the limitation
clause, we might as well spell it out.
It will also help to avoid the situation where people are lured by posters and T-shirts listing their
rights, into believing "anything goes" in the name of human rights, just to be told by the warders, as
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the prison doors slam closed behind them, that these rights are balanced by a vague notion of
"limits".
It is often said that the only real solution to ensure respect for the law is through education, and by
acknowledging the existence of duties, society at large will be given a more balanced view of what
citizenship entails. In effect the implications of the social contract are spelled out.
Effect on judgments of courts
An important question is whether the inclusion of the notion of duties in the general limitation clause
would make a difference to the way in which our courts decide cases. Would the result of such an
approach lead to greater, or less, protection of basic human rights? Would the introduction of the
notion of duties not lead to cases being decided more easily in favour of the state?
It is submitted that the proposed approach, if introduced today, will most likely not make a big
difference to the outcome of any particular case which is pending before the court at the moment.
It has been argued by some of the technical experts in the Constitutional Assembly that it is unlikely
to make much of a difference whether the words "necessary" or "reasonable" is used as the
operative criterion in the limitation clause. Whether or not that is correct in respect of the
reasonable/necessary debate, it certainly seems true in respect of the proposed introduction of the
concept of duties.
The relevant phrases under both the present and the proposed limitation systems are so opentextured, so indeterminate, that one does not need to be a reborn realist to know that judges are
going to decide these cases, whatever system prevails, largely according to their gut feelings about
the proper political balance in society.
If there is a difference in the discretion which the two approaches leave to judges, the duty-based
approach might in some instances in fact be more protective of rights. Under the general limitation
system which is at present in the constitution, the criterion - ("justifiable in an open and democratic
society") - is so abstract that almost anything could potentially be interpreted to meet this
requirement, if judges wish to do so, whereas it might be harder to establish the existence of a
concrete duty.
But does the constitutional recognition of the concept of "duties" in the Bill of Rights not in itself
place a new weight on the other side of the scale, which would exercise a gravitational pull
outbalancing the weight attached to rights, because the legitimacy of the state's claims on individuals
is so openly recognised?
That might be the case if one is under the impression that all duties are what was earlier described as
positive duties, such as the duty to work. (See, for example, the constitution of Libya, art 4.)
However, in view of the rider that the duties must be acceptable in an open and democratic society,
it is highly unlikely that our courts will recognise such duties. Our courts are much more likely to
work with negative duties, such as respect for the rights of others.
The existence of negative duties illustrate that the assumption that rights and duties are necessarily
antagonistic concepts, is largely unfounded. By enforcing the duty to respect the rights of other
persons against one person, one is in effect protecting the rights of those others. This may be called
the secondary protection of human rights, through the enforcement of duties. In fact, the state's duty
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to respect and protect human rights, which is recognized in the new draft, would also require it to
ensure to this form of protection.
Support for the view that the inclusion of duties is not likely to have an immediate and negative
impact on what is traditionally regarded as the basic rights of litigants now before the court, could
be found by comparing two decisions of the European Court of Human Rights and the Canadian
Supreme Court on the issue of hate speech.
In Jersild v Denmark 19 E.H.R.R. 1, the question had to be decided whether the right of freedom of
expression protects a journalist who had broadcast hate speech on Danish television. His conviction
was upheld by the highest court in Denmark, on the basis that his conduct violated the dignity of the
complainants.
Freedom of expression is protected by article 10 of the European Convention, which is the only
article in this Convention in which it is stated that the right in question carries with it certain duties
and responsibilities. This formulation did not prevent the European Court from overruling the
Danish court, and finding that the journalist was in fact exercising his right to free expression.
The European system, which does recognise the idea of duties in respect of speech, consequently
followed a more pro-free speech approach than was followed in the Canadian case of R v Butler
[1992] 1 SCR 452, even though duties are not recognised in the Canadian Charter. In that case the
Canadian Supreme Court found that the dissemination of certain forms of pornography could
legitimately be prohibited by the state, in spite of the constitutional protection of free speech, on the
basis of the general limitation clause. That was the case because the Canadian community regarded
the distribution of such material as degrading to women.
The difference in these two decisions illustrate the open-textured nature of both types of systems.
Why, one might very well ask, are we then wasting our time talking about introducing duties into
the constitution if it is unlikely to make much of a difference to the way in which actual cases, which
are pending before the court today, will be decided? Are the educational advantages spelt out above
enough to justify the inclusion of duties?
It is perhaps worth considering that the presence of the word "ubuntu" in the constitution also
probably did not make a big difference in the outcome of cases such as S v Makwanyane and
Another 1995 6 BCLR 665 (CC) on the death penalty, but this did not prevent a number of justices
from considering this constitutional value at length, and relying on it. In this way the concept is
becoming part of our jurisprudence, and in the long run it might influence the way in which cases are
decided in a positive manner, more accurately reflecting our national spirit. It is submitted that the
same is likely to happen if the concept of duties is introduced in the limitation clause of our Bill of
Rights.
WIDER IMPLICATIONS OF THE PROPOSED APPROACH
It was proposed at the begining that we should have more of the African spirit in our constitution,
and it was then argued that this could be done by introducing the notion of duties into the limitation
clause. Let us, in conclusion, come back to Africa.
In the first place, the question needs to be asked whether by adopting the concept of duties, are we
not taking over precisely that which has caused the violation of human rights in so many countries in
Africa, where totalitarian states only recognise duties on the part of their citizens?
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However, what is proposed for South Africa is not that only duties are recognised, but instead that
rights are recognised in full, as limited by duties. Moreover, only those duties which are acceptable
in an open and democratic society should be recognised, a formulation which is likely to exclude
most of the strong, positive duties. Open and democratic societies do not regard work as a legal
duty.
In the second place, an important advantage of the proposed approach, which has not thus far been
highlighted, needs to be canvassed. If South Africa gives constitutional life to a jurisprudential
concept which is widely prevalent in Africa, it will greatly increase the possibility of cross-references
between us and the rest of the continent.
One part of this would be an increased opportunity for South Africa to exercise effective leadership
in the development of an indigenous human rights jurisprudence in Africa. In this way the South
African constitution could form a bridge not only between the old and the new South Africa, but
also between Africa and the Western world.
This applies not only on national level. The decision was recently taken by the Organisation of
African Unity to establish an African Court on Human Rights, which will enforce the African
Charter. It will probably take some years for the Court to be established, but one of the problems
which the Court is likely to face, once it comes into existence, is the fact that the rights listed in the
Charter are not only severely curtailed by the so-called claw-back clauses, which are in effect
internal modifiers, but also by the recognition of a wide array of duties. Many of them could be
interpreted to be of the strong and positive kind.
If a rich and nuanced South African jurisprudence on the proper scope and limits of duties has been
developed by the time that this Court comes into existence, it could play a highly positive role in the
process of interpreting the duties contained in the African Charter in a way which is protective of
human rights by the yet to be established African Court on Human Rights.

EASTERN PROVINCE AGRICULTURAL COUNCIL
14 FEBRUARY 1996
DEATH PENALTY
The Eastern Province Agricultural Council consisting of representatives of the Transkei
Commercial Farmers' Union, Consolidated Transkei Farmers Union, East Cape Agricultural
Union, Progressive Farmers Union of South Africa, Ciskei National Agricultural Union,
National Woolgrowers Association (Cape) and East Cape Red Meat Producers Organisation
speak on behalf of ALL farmers in the East Cape Province.
At a meeting held on 7 February 1996, EPAC unanimously supported the reinstating of the
death penalty. The meeting further supported the idea of a national referendum to test the will
of the people. EPAC is of the opinion that law abiding citizens WILL take law and order in
their own hands, which is already happening in Transkei with regard to stock thieves, if the
death penalty is not reinstated soon.
EPAC therefore fully supports the second option in the concept human rights bill i.e.:
"Everyone has the right to life, and the right not to be deprived of life EXCEPT by execution
of a court sentence following conviction for a crime for which the death penalty is prescribed
by an Act of Parliament".
H BEZUIDENHOUT
SECRETARY: EPAC

THE EVANGELICAL ALLIANCE OF SOUTH AFRICA
16th February 1996
The Evangelical Alliance of South Africa welcomes your invitation for comments on the
Working Draft of the Constitution. Herewith are our submissions.
We wish you and your colleagues in the CA God’s blessings as you finalise the Constitution.
Moss Ntlha
GENERAL SECRETARY
______________________________________________
THE WORKING DRAFT OF THE SOUTH
AFRICAN CONSTITUTION
as a result of a two day consultation convened by TEASA
at Rosebank Union Church on 17 & 18 January 1996
TEASA is an Alliance of 30 church denominations, as well as many Christian organisations,
congregations and individuals, mandated by its members to “.... inform public policy and
national life in the new South Africa".

Chapter 1: Founding Provisions
Section 1: It is important that the Constitution acknowledge the transcendent Creator as the
source and empowerment of the ideals it espouses. This would help to make the Bill of Rights
sacrosanct and inviolate.
We propose: The Republic of South Africa is one sovereign democratic state. Recognising
that humankind is endowed by the Creator with inalienable rights, the state is founded on a
commitment to achieve equality, to promote human dignity and to advance fundamental
human rights and freedoms.
Section 5: National Symbols and Anthem: We propose: that even though the National
Anthem is to be shortened, the words "Nkosi Sikele iAfrika" and "Woza Moya Oyingcwele"
should be included in the final version.
Chapter 2: Bill of Rights
Section 8 Equality (2): We propose: Option 1

Section 8 Equality (3): We are aware that the phrase "sexual orientation " is intended to
protect homosexuals against "gay-bashing ". However, a) it is a phrase that embraces other
sexual orientations as well, including bestiality, necrophilia and paedophilia which the
clause should not protect.
b) "orientation " is widely interpreted as “practice", and its inclusion would result in explicit
legalisation of an immoral practice. What is legal should always be what is morally right.
All major religions, and nature itself, disapprove of such practice.
We propose: Delete the phrase "sexual orientation" from this section. The issue of
homosexuality should be handled by legislation, after wide consultation, and not raised in the
Bill of Rights itself.
Section 10 Life: The Right to Life is supreme but not absolute. It should be left to legislation
to determine the extreme circumstances in which the death penalty may be imposed by a
court of law.
We propose: Option 2
Section 11 Freedom and security of person (2) (b) The inclusion of this sub-clause will
give explicit legalisation of abortion on demand, "assisted suicide ", euthanasia, drug abuse
and bestiality. A civilised society does not willingly open the way for such social evils.
We propose: delete this sub-clause.
Section 13 Privacy: We are concerned that this section may disempower law enforcement
officers in the execution of their duty.
We ask: that the wording of this section be modified to ensure that it does not favour criminal
activity and prejudice the rights of law-abiding citizens by in any way disempowering law
enforcement officers in the execution of their duty.
Section 14 Freedom of religion, belief and opinion (1): Freedom of Religion must be
protected more explicitly, including the freedom to practice, propagate and change one's
religion. The wording of the Universal Charter of Human Rights is relevant here.
We propose: Everyone has the right to freedom of conscience, thought, belief, opinion and
religion. This right includes freedom to change one's religion or belief, and freedom, either
alone or in community with other and in public or private, to manifest one's religion or belief in
teaching, practice, worship and observance.
Section 15 Freedom of Expression: This Right is being used to promote the uncontrolled
distribution of pornography, with consequent infringement of the right to human dignity
(especially of women) and the right to freedom and security of person (in the observable link
between pornography and sex-related crimes). This Right may be similarly used to infringe
family rights (see proposed "Family Rights" following comment on Section 35 below). This
worthy right of Freedom of Expression should not be debased in this way.

We propose: Add sub-clause (2) (d): Unrestricted circulation of sexually explicit material.
Section 15(3) We propose: Option 1
Section 21 Economic activity: Because the well being of our nation depends largely on the
productive work of its people, the right to work should be explicitly stated, so that those who
wish to work cannot be prevented by others exercising their explicit right to stay-aways and
strikes.
We propose: Option 3 with addition to read as follows: "Everyone has the right to work, and
pursue a livelihood, engage in legal economic activity anywhere in the Republic. This includes
the right to choose freely their occupation or profession, their place of work and their place of
training".
Section 25 Housing and Land: We support this section as is.
Section 27 Children (1) (f) (i) We are concerned that children detained for minor offences
may be seriously and negatively influenced by their introduction to other children detained
for major offences. It is recognised that separate facilities may not be immediately
attainable, but we encourage every effort in that direction.
We propose: Add to (i) “..... and be kept separate from other children accused of serious
criminal acts". The state must take reasonable and progressive measures to secure these
rights.
Section 31 Access to information (1) In view of the Constitutional Court's recent
interpretation of this clause to permit the accused to have access to police dockets etc., we
believe that this would prejudice the case for the victim of the crime, in that witnesses are
likely to decline to testify if their identities are known to the accused. The intimidation.
factor is very real. It is unfair that the accused may know details of the case against him/her,
but the victim may not have prior full knowledge of the defence's case.
We propose: that this Right be formulated in such a way as not to benefit the accused more
than the victim.
Section 34 Arrested, detained and accused persons (3) (e): We are deeply concerned that
the longest section in the Bill or Rights pertains to "Criminal's Rights", without equal
emphasis on the Rights of Victims of crime.
We propose: A clause or clauses ensuring that the rights of victims be entrenched in a way
which equitably relates to the rights of alleged perpetrators of crime.
Section 35 (1) (a): We propose: The phrase "reasonable", omitting the others.

An additional Right on the Family should be included. We are concerned that no clause
entrenching Family Rights is included. The Family is an important unit in society. Strong
families contribute to strong nations. The wording of Article 16 of the Universal Charter on
Human Rights is appropriate:
We propose: The family is the natural and fundamental group unit of society. It should be
protected and encouraged by society and the state. Men and Women of full age, without any
limitation due to race, nationality or religion, have the right to heterosexual marriage and to
form a family.
Chapter 6 Courts and the Administration of Justice
Section 103 (1) (a) Removal of Judicial officers: Incompetency and misconduct of any
nature cannot be tolerated in people with such sober responsibility.
We propose: Delete the adjectives "grossly" and "gross".
Section 103 (3) Removal of Judicial officers: It is unthinkable that a senior judge who finds
him/herself under a shadow of investigation should continue in office as if nothing is
happening. Suspension should be obligatory with dismissal if proved guilty.
We propose: "The President on the advice of the Judicial Services Commission must....”
(instead of "may")
Chapter 14: Finance
Section 196 Appointment, qualifications, tenure and dismissal of members:
Because of the serious crisis of integrity in our nation, and the frequent instances of
corruption, it is important that qualifications and accountability be built into the
Constitution.
We propose: 1. Qualifications: Each member of the Financial and Fiscal Commission, should
have a history of financial integrity. 2. Appointment: Method of appointment to Financial and
Fiscal Commission should be modelled on the Judicial Service Commission criteria, but
adapted to the accounting profession.
Section 199(2) Primary Object of Central Bank: Because economic power still lies in the
hands of those who controlled it in the previous dispensation, it is important that financial
strength, independence and accountability should be ensured through the process of
transformation.
We propose: that the following be included in an appropriate manner within (2): that the
Reserve Bank should be independent, accountable, strong, transformed from the image of
apartheid to the present image of the new South Africa.
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Please receive herewith the comments from SAMWU MEDICAL BENEFIT FUND on the
Working Draft of the new Constitution as mentioned above.
We regard the health of the Nation as of the utmost importance. Health and social welfare
impact on every other sphere of human activity and should therefore have a more prominent
and detailed place in the new Constitution.
We thank you for the opportunity to be part of the process of writing such an important
document in the history of our Nation. We further thank you for considering the following
comments presented by us.
DALEEN DU TOIT
for Principal Officer
I

THE DRAFT CONSTITUTION IN RELATION TO THE SECTIONS
DEALING WITH HEALTH AND RELATED ISSUES:

We propose the following should replace Section 26 of the Working Draft of the Constitution:
Section 26:
Health, food, water, and social services
A.

Health is a Fundamental Human Right
*(the health of all the inhabitants of South Africa constitutes a public good)

B.

The State, Legal Persons and Individuals are under obligation to take reasonable and
progressive legislative and other measures to secure the following:
1

Everyone has the right to health care of the highest standard.
*( One cannot equate access to health care with the right to health care; further
reproductive health care should not specifically be referred to)

2.

Vulnerable groups such as children, pregnant and nursing women, the elderly,
physically and mentally handicapped people and the disabled, people living in
conditions of poverty and others with special needs should be accorded special
access to care and assistance.

3.

Basic conditions should be established for the promotion, protection, treatment
and rehabilitation of the health of people, recognising the social and cultural
diversity of health care provision.

4.

All people have the right to participate actively in all activities and decisions
relevant to health and health care.
*( This clause tries to establish the role of communities and individuals in the
decision making and implementation of relevant policies, services, etc. for their
groups. Concern was expressed about the real powers that would / not be
established on community levels.)

5.

No one may undergo any particular health intervention except under the
provision of the law. In no case shall the law violate the respect for the dignity,
religious and cultural beliefs of people.

6.

Everyone has the right to emergency medical treatment.
*(This should be so irrespective of economic considerations or the health
scheme to which people may/not belong)

7.

The existence of programmes aimed at the social and economic integration of
disabled and handicapped people must be ensured.

8.

All people receiving health care have the right to be treated with dignity and
respect, and the confidentiality pertaining to any information obtained shall be
respected.
* refers to explanatory remarks from the commentators

C.

The State shall take reasonable and progressive steps on behalf of its citizens to:
1.

ensure that all people are protected against hunger. The State shall promote
programmes to ensure adequate availability, and equitable access to food, food
producing resources, and the ability to acquire food;

2.

ensure the provision of clean water to all people;

3.

ensure that all people have social security consistent with their dignity and the
development of their skills and potential.

II

GENERAL COMMENTS RELATING TO OTHER ASPECTS OF THE
CONSTITUTION

1.

Equality

Section 8
(3)Neither the state nor any person may [unfairly] discriminate directly or indirectly
against anyone on one or more grounds, including [but not limited to] race, gender,
sex, marital status, ethnic or social origin, colour, sexual orientation, age, physical and
mental disability, religion, conscience, belief, culture, language and birth.

2.

Freedom and Security of the person:

Section 11 (2) Everybody has the right to security of the person, bodily and psychological
integrity, including the right (a)
(b)

to be free from all forms of violence; and
to be secure in, and control their own body.

Section 11 (3) No one may be.........
(c)

subjected to medical or scientific experiments without the person's informed
consent.

3.

Environment:

23.

Everyone has the right -

(a)

to a living, working and recreational environment that is not harmful to their health and
well - being.

4.

States of Emergency

Section 36 (4) (c) should include:
*

Section 27.1 (a)
Right of children to a name and nationality from birth;

*

Section 27.1 (b)
The right of children to family care [parental care] or appropriate alternative care when
removed from the family environment;

*

Section 27.1 (c)
The right of children to basic nutrition, shelter, basic health care services, and social
services.

SAMWU MEDICAL BENEFIT FUND

REFLECTIONS ON THE IMPLICATIONS OF CLAUSE 171 OF THE WORKING
DRAFT OF THE NEW CONSTITUTION FOR UNIVERSITIES
Prof Lourens M du Plessis
Department of Public Law
University of Stellenbosch
The concept of ``public administration'' as used in Chapter 12 of the Working Draft of the
New Constitution (``the Draft'') is rather inclusive.
According to clause 171(1) it pertains to all levels of government and includes ``the
administration of institutions that are dependent on government funds or other sources of
public money''. Universities which rely heavily on government subsidies are therefore,
without doubt, included but not, it would appear, as government departments (constituting
the public service). Clause 173 makes is clear that the public service is within the public
administration. This implies that there are sectors of the public administration which fall
outside the public service. One of these sectors will arguably include universities
Clause 171(1) requires that public administration ``must be governed by the democratic
values and principles enshrined in the Constitution.'' From me this would elicit an ``amen'' -and an additional word of appreciation because from this provision (read with clause 38(1)) it
becomes clear that the Constitution as well as the Bill of Rights bind universities.
Clause 171(1) goes on to enunciate principles applying to public administration and these I
find commendable too. Explicitly mentioned are a high standard of professional ethics
(clause 171(1)(a)); the efficient, economic and effective use of resources (clause
171(1)(b)); an orientation towards development (clause 171(1)(c)); an impartial, fair,
equitable and unbiased provision of services (clause 171(1)(d)); response to the needs of the
people and the need to involve the people in policy-making (clause 171(1)(e));
accountability (clause 171(1)(f)); transparency (clause 171(1)(g)); good human-resource
management and career-development practices (clause 171(1)(h)), and a broad
representativity of the South African people with employment and personnel management
practices based on ability, objectivity, fairness, and the need to redress the imbalances of
the past in order to achieve broad representation (clause 171(1)(i)). Some university
administrators and managers from the previous dispensation may find these principles
rather unusual and perhaps disquieting. But no reasonable person or tertiary institution can
really quarrel with them.
A Public Administration Commission will police observance of the provisions of clause
171(1) and will be accountable to Parliament (clause 172(1) and 172(4)). There is not much
beating about the bush as to what this entails for universities: Parliament will simply not
vote money for those who are found not to comply with clause 171(1). This is neither
unreasonable nor threatening tothe autonomy or academic freedom of universities. On
the contrary, I think that it is a vast step forward that, for the first time, by virtue of the
Constitution as the nation's ``public contract''. universities will be held to clearly defined
principles as to how tax payers' money ought to be spent. These principles are, in addition,
formulated flexibly enough to allow for individualisation. And if a university is of the
opinion that its performance in terms of the principles has been misjudged, it has the fullest
right to submit its case to the additional judgement of an impartial judicial forum.

Broadly speaking, I can thus support clause 171(1) which I think is a rather necessary
provision in a country like ours with a past as peculiar as ours. Apartheid was
successful in privatising public resources, claiming that the exercise of an unfettered
managerial autonomy in thus privatised spheres is a token of true liberty. This sought to
provide justification for the exclusion of a vast proportion of the population from many of
these privatised resources -- maintained with public money.
My observations, however, go further and include a number of critical remarks too. And
remember: when you consider these objections, do not imagine that the political party of
your choice is in the majority in government. Rather imagine a scenario where the party
you least prefer holds power. That is the best way of judging a constitution which has to
serve as a long-lasting curb on the abuse of government authority.
The first critical question concerns the need for a clause like clause 171(2) which states that
``the appointment in the public administration of a number of persons on policy considerations
as regulated by national legislation is not precluded''. The apparent aim of this
provision is to safeguard certain appointments in the public administration against
constitutional challenges. But which appointments are these? They could not be affirmative
action appointments, because clause 7(2) (in the Bill of Rights) already authorises these -irrespective of which of the two options presently proposed will be preferred. The
principle of broad representativity in clause 171(1)(i) moreover requires the appointment of
public administrators representative of our rainbow nation. It is not clear what clause
171(2) proposes to add to this. Does it really say that it must be possible to appoint
persons to the public administration simply because they subscribe to the policies of the
government of the day, in other words, because they toe its political line? And must
universities appoint ``a number of'' these persons too? My reaction will be: ``No thank
you; we have seen enough of this under apartheid -- and there is no government policy good
enough to justify a resuscitation of this practice.''
Less serious but nevertheless of some concern is clause 171(3) which authorises legislation
differentiating between ``different sectors, administrations or institutions in the public
administration''. I fail to see why it is necessary to state this so explicitly. Equality (as
entrenched in clause 7) does not preclude such differentiation. If, on the other hand, the
organs of public administration are treated differently becausesome of them honour the
principles enshrined in clause 171(1) (and others not) then clause 171(3) remains
unnecessary because the differentiation would follow from the proper application of clause
171(1) which lays down the criteria. I fail to see any additional purpose that clause 171(3)
could serve and I therefore doubt the need for its inclusion.
The application of clause 171 to universities cannot be seen in isolation from the issue of
academic freedom. In section 14(1) of the transitional Constitution the right to academic
freedom in institutions of higher learning is entrenched as a fundamental right in the context
of the right to freedom of conscience, religion, thought, belief and opinion. The freedom
of artistic creativity and scientific research is similarly entrenched as part of freedom of
speech and expression in section 15(1).
In clause 29 of the Draft the rights to academic freedom and the freedom of artistic
creativity and scientific research are guaranteed separately and no longer under the

umbrella of other rights. There appears to be a difference of opinion among the
constitution-makers as to whether academic freedom should be guaranteed as an individual
right only or as a right of tertiary institutions too.
Debates on this issue emphasise that academic endeavour is the fons et origo of a form of
expertise sorely needed to build our new nation. But is it a mere public commodity
susceptible to manipulation by the political powers that be? Is academics' search for the
truth but a search on behalf of the powerful? This is what the previous regime probably
believed it to be. We need only remind ourselves of the threats of FW de Klerk, the then
Minister of National Education, in the late eighties, to remedy ``insubordinance'' at
universities by withholding their subsidies.
There is no guarantee, however, that even a ``democratic'' government in ``a new South
Africa'' will resist the temptation of getting academic communities to toe its line. There are, as
a matter of fact, indications, from the debates taking place in the Constitutional Assembly,
that some politicians would love to see universities' wings clipped. The issue is
admittedly a complicated one. Some universities hold out ``institutional autonomy'' as a
justification for the continuation of imbalances resulting from the inequities of apartheid -and they do so in the name of academic freedom. Academic freedom is no licence to a
managerial autonomy which denies the public accountability of universities.
This public accountability does not, however, turn universities into handmaids of the
political powers that be. The sentiment that only the academic freedom of individuals, and
not that of academic institutions too, be entrenched in the Bill of Rights, is rather
disquieting. The argument seems to be that universities are national assets and should
therefore function as if they were government departments. Their academic freedom need
therefore not be constitutionalised.
A university without academic freedom is as much of a nationalasset as a hospital whose
medical staff is not allowed to rely on their expertise to do their work. The state cannot
prescribe to universities what their teaching and research and community service are all
about -- just as it cannot tell medical personnel what medical care entails. Universities should
be free to decide how to do their work, in other words, how to teach, research and do
community service with the resources they have available. This will be quite possible
within the ambit of clause 171(1) which (as was pointed out previously) fulfills a
different function of laying down principles of public accountability because the
universities use public funds. However, if universities are to be stripped of their
constitutional right to academic freedom, attempts to get them to toe a particular political
line or simply to defer to the wishes of bureaucrats, can easily get out of hand.
The challenge is to develop -- as the National Commission on Higher Education seems to
be trying to do -- a model of co- operative governance which recognises the academic
freedom of universities without shedding their public responsibility. Academic freedom
in an institutional sense should duly recognise the need for and procedures of public
accountability.
The academic freedom of individuals involves less of a compromise. The free flow of
ideas and criticism of ``the system'' is not to be hampered by any dependence on public
resources. Academic parrots of the apartheid regime failed to secure its survival. Parrotry

will also do the new or any future regime no good. A just and ``open'' regime tolerates
and, indeed, encourages criticism of its performance. It is academics' bread and butter
to be critical.
In conclusion a summary of my views:
- Clauses 171(2) and 171(3) are unnecessary -- and dangerous precisely because they are
superfluous. I recommend their
exclusion from the Draft.
- Academic freedom is not simply to be equated with
*

either the managerial or administrative autonomy of universities,

*

or the absence of their public accountability.

It is the elbow-room which both academics and academic institutions need to do their work
expertly and professionally. Clause 29 should thus entrench the right to academic freedom for
both individuals and tertiary institutions, in which event clause 171(1) will not present a real
threat to the autonomy of universities.

WORKING DRAFT OF THE NEW CONSTITUTION: AN EVALUATION
OF ASPECTS OF A CONSTITUTIONAL TEXT SUI GENERIS
Lourens M du Plessis
B Jur et Comm B Phil LLD
Professor, University of Stellenbosch
1
Introduction
A supreme constitution is difficult to amend, and yet it survives changing circumstances
because it is not cast in stone ``for all times''. Particularly those provisions incorporating
authoritative value-statements such as the articles of the Bill of Rights can be accommodated
to ``present circumstances'' to reflect ``the intention of a hypothetically permanent
constitution-maker''. This does not mean that there is anything magical about the way in
which they are formulated. Characteristically, they are expressed as general norms, as broadly
as possible, and formulations which are too detailed are avoided as far as possible. This
results in, amongst others, flexibility and adaptability.
However, taking into account the various forces involved in making a constitution, the picture
becomes more complex. The politicians involved in the process profess to speak ``on behalf
of the people'' (which means that they say what they think their supporters would like to hear).
To them the constitutional text must reflect popular sentiment. But like ``the people'' they do
not speak with one voice. The text thus also reverberates bargaining and compromise.
Lawyers and constitutionalists, in particular, are called upon to advise on and assist in the
drafting. They help define the limits of what is plausible and appraise the technical
serviceability of various options. These technical experts actually end up writing a
constitution reflecting the wishes and compromises of the politicians as well as possible.

A process of the kind just described produced a Working Draft of the New Constitution (``the
Draft''). The political participants in the process will probably profess a sensitivity to popular
participation in the drafting of the new Constitution and point out that the very reason for the
publication and wide distribution of the Draft is to invite popular comment and participation.
However, one cannot be taken amiss for some scepticism to this sentiment. It is important for
the legitimacy of the Constitution to make the population feel that they have participated in its
drafting. Popular participation, however, so experience has shown, has little tangible effect on
the product except perhaps in so far as politicians, claiming to represent popular sentiment,
invoke the vox populi to promote their own points of view.
The nature of the drafting-process must be kept in mind when commenting on the Draft. This
article focuses on the Bill of Rights in the Draft (chapter 2). The formulation of rights is a
special genre of legal drafting requiring that the quest for plain (or popular) language be
harmonised with the demands of technical precision. ``Legalese'' cannot be totally absent from
a bill of rights (or a constitution) just as a patient's health-condition cannot be described
accurately in totally a-clinical language. But not only the language as such counts. The
overall structure or ``system'' of the text is vital too. The text must be capable of being read as
a coherent whole. Its various components must ``fit'' and do so ``sensibly''. Here popular
input is the least helpful: legal expertise and experience have to prevail.
The draft of chapter 2 as a particular kind of constitutional text will be assessed in terms of the
guidelines just mentioned. In dealing with issues of political contention reflected in the Draft,
the author shall attempt not simply to give free reins to his own political preferences but rather
to be guided by the technical feasibility or desirability of the various options proposed. It
must, however, be conceded, that every vestige of personal political and philosophical
preference cannot be excluded.
Assessments will not be detailed and comprehensive. Chapter 2 of the Draft is substantially
similar to chapter 3 of the transitional Constitution. Constitutional Principle II in Schedule 4
to the transitional Constitution inter alia requires that in drafting the final Constitution due
consideration has to be given to the fundamental rights in chapter 3 of the transitional
Constitution. One's first impression on reading chapter 2 of the Draft is that the constitutionmakers were at pains to observe this stipulation. There are, however, notable differences too
especially in language and style. These will first be looked at before other salient features of
the Draft will be considered.
2

Language and style in general

Chapter 2 has quite clearly been plain languaged. Ironically, a Canadian expert was employed,
at substantial cost, to show the people of South Africa how they use plain English. The result,
however, is mostly satisfactory: the text certainly speaks plain language; whether it is popular
language too, remains to be determined by linguists.
Rights are mostly entrenched in provisions which read: ``Everyone has the right to...their...''.
No one can really tell to what extent this grammatically odd combination of the singular and
the plural has become established in South African English. It is certainly used also by mother
tongue speakers. In some provisions of the Draft the combination of singular and plural
nevertheless borders on the absurd, for instance, in clause 37(a) where it is stated that persons
``who may apply for relief are...anyone acting in their own interests'' (my italics). (It is also

not clear why ``interests'' is used in the plural in both subclauses (a) and (e), but this is a
different issue.)
It is doubtful whether the ``everyone...their'' in the English text will easily translate into South
Africa's other official languages. ``Elkeen het die reg op hulle ...'' is, for instance, not
acceptable Afrikaans. ``Almal het die reg op hulle...'' is a more acceptable alternative but it
does not say exactly what is said in the English: ``almal'' is not exactly ``everyone'' and
``almal...hulle'' erodes the connotation of individuality characteristic of many of the entrenched
rights.
Similar problems may be experienced in translating the Draft in the other official languages as
well. This presents a political problem: the text of a constitution in a multi-lingual country
must be readily translatable in at least the official languages. This would hold even if the
constitution-makers decide that the official version of the Constitution will be the one drafted
in the lingua franca (in casu English). If ``the people'' are told that the Constitution is theirs
they must certainly be able to read an accurate version of it in their mother tongue.
Furthermore, if it cannot be determined beyond doubt that ``everyone...their'' has truly
established itself in South African English, it would be better rather not to experiment with a
new usage in the founding document of a fledgling democracy. Is the use of the already
innovative ``his or her'' in the transitional Constitution really all that awkward? Granted, the
more impersonal ``their'' boasts gender neutrality, but is it not too gender neutral in a society
where gender equality is still such a long way off?
The use of the expression ``everyone has'' is legally less accurate than the presently used, more
imperatively formulated ``every person shall have'' in the transitional Constitution. However,
this is a good example of how plain language need not do injustice to the ideal of technical
precision: ``everyone has'' read in the context of all the enforcement mechanisms provided for
in chapter 2 actually means ``everyone shall have''. Of course ``everyone'' may be too
inclusive. ``Every person'' in legal jargon includes natural and juristic persons. Does
``everyone'' go beyond that? Does it for instance also include collectivities or categories or
groups of people without legal personality? Does it include animals? It will not make legal
sense to give too wide a berth to the term ``everyone''. Fortunately chapter 3 of the
transitional Constitution as predecessor to the final Bill of Rights has given lawyers the
opportunity to acquaint themselves with the interpretation of broad and inclusive language.
Therefore, the shift from ``every person'' to the semantically more inclusive ``everyone'' need
not be too problematic.
Clause 34(3)(c) gives an accused person a right to a public trial ``that...concludes without
unreasonable delay''. This is a North Americanism that slipped in: in South Africa trials do
not conclude themselves but are concluded. ``Is concluded'' thus has to be substituted for
``concludes''.
3

General value statements

A bill of rights with its enforcement mechanisms operationalises values. Value statements in
the Constitution are thus often invoked to throw light on the meaning of the articles of the Bill
of Rights, irrespective of whether these statements occur in the Bill of Rights itself or
elsewhere in the Constitution. Madala J in S v Makwanyane, for instance, relied heavily on

the postamble to the transitional Constitution in dealing with the constitutionality of capital
punishment. The postamble mentions recognition of the need for, amongst others, ubuntu as a
precondition to reconciliation in South Africa. The said concept which ``carries in it the ideas
of humaneness, social justice and fairness'' was thus drawn on to evaluate the constitutional
status of capital punishment. The judge concludes that capital punishment violates ubuntu.
This modus operandi probably made Madala J guilty of (what Tribe & Dorf call) hyperintegration in his reading of the constitutional text, by treating it ``as a kind of seamless web, a
`brooding omnipresence' that speaks to us with a single, simple, sacred voice expressing a
unitary vision of an ideal political society''.
The postamble, a historical and technical oddity, was included in the transitional Constitution
by the Kempton Park negotiators as a basis for dealing with the issues of amnesty and
indemnity. It was probably not intended to be a general ``declaration of values'' and it suffers
from a verbosity typical of a text packaging a last-minute political compromise. Madala J's
reliance on its reference to ubuntu highlights a heartfelt (judicial) need for constitutional value
statements as aids to the interpretation of the Bill of Rights. These statements should,
however, be painstakingly couched and their language should preferably be less decorative
than that of the postamble.
There are helpful (and carefully formulated) value statements in the Draft, the first of which is
clause 1:
``The Republic of South Africa is one sovereign democratic state founded on a commitment to
achieve equality, to promote and protect human dignity, and to advance fundamental human
rights and freedoms.''
The depiction of South Africa as ``one sovereign democratic state'' reverberates article 20(1)
of the German Basic Law which describes the Federal Republic of Germany as ``a democratic
and social federal state''. Article 20 says more: it states that all public authority emanates
from the people exercising this authority by way of elections, that the legislature is bound by
the constitutional order and that the executive and the judiciary are bound by law and
justice. From these provisions German constitutionalists have deduced four basic concepts
shepherding the interpretation of the Basic Law, namely Parteienstaat (political party state),
Sozialstaat (social welfare state), Rechtsstaat (state based on the rule of law) and streitbare
Demokratie (militant democracy). From the German example it is clear how significant an
``opening statement'' like clause 1 can be: there is much more to it than meets the eye.
With the increased emphasis on second-generation rights in the Bill of Rights it will be useful
(and warranted) to describe South Africa as a social state or, rather, a social democracy
thereby assigning, like in several Western European democracies,
``a substantial role for the State in its regulation of the market, the provision of social welfare
services (such as health, housing and education), and its guardianship of the institutions and
mechanisms of political democracy. Thus the State is seen as providing an enterprising and
caring administration of the social market...''
Some may argue that the emphasis on the commitment to achieve equality makes it sufficiently
clear that South Africa is a social democracy. This is not quite true. ``A caring administration
of the social market'' includes but also involves more than furthering equality and also requires,
for instance, a diligent reorganisation of resources.

Clause 1 affords human dignity the (deserved) centrality which it lacks in the transitional
Constitution. This is a significant extension. The Draft is arguably as strongly equality
oriented as the transitional Constitution. Clause 1, however, is wary of a concept of equality
unbridled by the demand to realise human dignity. Equality transcends mathematical
equations: it needs ``flesh and blood'' to breathe a spirit conducive to the promotion of what is
peculiarly human. This is best achieved through its symbiotic unison with human dignity.
Central to the values guiding the interpretation of (and the limitation of rights entrenched in)
the transitional Bill of Rights is the dialectic of freedom and equality (embodied in sections
35(1) and 33(1)(a)(ii) respectively). This has remained in the comparable provisions of the
Draft (in clauses 39(1)(a) and 35(1)(a) respectively). Such a dialectic is a constructive
interpretive aid which helps constrain one-sidedness in the interpretation of, in particular,
inherently dualistic provisions. The concept of equality in clause 1 is, as in the (rest of) the
Bill of Rights, counterbalanced by freedom first, because it occurs in a dialectical relationship
with freedom in key-provisions of the Bill of Rights and, secondly, because clause 1 makes its
achievement a fundamental goal on one footing with the advancement of (human) freedoms.
Equality thus contextualised in relation to freedom, is not a distinctive characteristic of a social
democracy only. This highlights, once again, the need for an explicit reference to this kind of
democracy in clause 1.
A possible reformulation of clause 1 capturing the sentiments just expressed, is the following:
``The Republic of South Africa is a sovereign social democracy/social-democratic state based
on freedom and equality, respect for human dignity and the protection of fundamental human
rights.''
Clause 7 introduces the draft Bill of Rights (chapter 2) as follows:
``The state must respect and protect the rights in this Bill of Rights.''
This is both a value statement and a legal stipulation of considerable operational significance.
It makes it clear that the Bill of Rights is not just a negative enforcement mechanism shielding
subjects against the abuse of government power, but that it imposes a positive duty on the
state to protect the entrenched rights. This reminisces the line of argument in Matinkinca v
Council of State, Ciskei where the court held that a Bill of Rights does not merely enjoin the
state to withhold itself from infringing guaranteed rights, but also compels it to protect them
through positive action. An entrenched right to security of the person, for instance, entitles
the victim of an assault to the initiation of criminal proceedings by the state.
In short: the inclusion of clause 7 is to be welcomed.
An important value statement still absent from the Draft is a preamble. It will be helpful if the
preamble were to contain an eo nomine reference to ubuntu as a central value. The preamble
should further be drafted with the utmost care and precision since it will most certainly serve
as a vital interpretive aid.
4
Operational provisions
Operational provisions do not entrench rights but determine the way in which the provisions of
the Bill of Rights which do entrench rights, are brought into operation.

These provisions are prefaced by and, indeed, infused with the authority of clause 2 which
proclaims the supremacy of the Constitution and which, from a technical point of view,
considerably improves section 4(1) of the transitional Constitution. It states that the
Constitution as the supreme law of the Republic binds the Republic, its institutions, its citizens
and all persons within its borders. This inclusive reference obviates the need to mention the
legislative, executive and judicial branches of government individually and separately this is, at
any rate, more appropriately done in the application clause in the Bill of Rights (which no
longer simply resonates the proclamation of constitutional supremacy in clause 2). The
various branches of government are, at any rate, bound both because they are ``institutions'' of
the Republic and because ``law or conduct inconsistent with'' the Constitution is invalid.
4.1

Application (clause 38)

Clause 38(1) is a considerable improvement on section 7(1) and (2) of the transitional
Constitution. The first improvement is that it clearly states that the judiciary is bound by the
Bill of Rights. The judiciary is not mentioned in section 7(1) due to the attempts of some
negotiators at Kempton Park to diminish the horizontal operation of the Bill of Rights as far as
possible.
A second improvement is that a rather direct horizontal application of the Bill of Rights will
now be possible: it will bind ``where applicable...all natural and juristic persons''. This brings
the draft Bill of Rights more in line with the growing sentiment, worldwide, in favour of such
an extended protection. This sentiment roots in a recognition of the fact that the state is not
the only powerful social institution whose actions can have a far-reaching impact on the lives
of ``less powerful'' people. Individuals sometimes need potent protection against other equally
or even more powerful institutions (and individuals). Clause 38 should thus actually be heard
to say that whenever anyone needs this protection, the Bill of Rights must afford it. Whether
``where applicable'' satisfactorily verbalises this idea, is, however, doubtful and the doubt is
not allayed by the fact that a similar formulation occurs in article 5 of the Namibian
Constitution.
It would be better to require the satisfaction of a value test for the horizontal application of the
Bill of Rights. ``Where just an equitable'' is a more appropriate substitute for ``where
applicable''. This evaluative qualification was considered for inclusion during the Kempton
Park negotiations. The Chief Justice expressed opposition to it in a memorandum submitted
on behalf of the judiciary. The criticism was that the ``just and equitable'' test would burden
judges with ``policy decisions'' which the negotiators as politicians themselves sought to avoid.
This criticism testifies to South African judges' unfamiliarity with the operationalisation of
value-based criteria. Our constitutional jurisprudence has, in the meantime, however,
advanced to a stage where the judiciary is becoming more used to making value-judgements of
this kind with mixed (but not a total absence of) success. A value laden ``just and equitable
test'' need not give rise to insurmountable difficulties and is of more constitutional substance
than a colourless ``applicability test''.
Clause 38(1) states that the Bill of Rights applies to all law and binds the various branches of
government and, where applicable, all natural and juristic persons. With this formulation, an
interpretation problem arising from sections 7(1) and (2) of the transitional Constitution is
carried into the Draft as well. The crux of the problem concerns the berth of ``all law'' (``all
law in force'' in the transitional Constitution). If chapter 2 applies to literally all law, including

private law, all law regulating ``horizontal'' relationships (private law, in other words) is
directly subject to the Bill of Rights. Where ``law'' mediates private relationships, it would
thus make little sense to profess that the horizontal operation of the Bill of Rights is
``disciplined'' by an applicability (or value) test: chapter 2 will be applicable merely by virtue
of the fact that ``law'' regulates the relationship.
Furthermore, if the Bill of Rights does apply to all law, what (additional) sense does it make to
require that, in the interpretation of legislation and the development of the common law or
customary law, ``every court must promote the spirit, purport, and objects of the Bill of
Rights'' (clause 39(3))? Some claim that they have solved a similar dilemma under sections
7(1) and (2) of the transitional Constitution. Such claims are, however, based on a rather
unusual reading of the provisions in question (infused with the philosophical preferences of the
reader(s)). For future reference, the more straightforward way out of this dilemma will be to
reformulate clause 38(1) excluding reference to the fact that the Bill of Rights applies to ``all
law''. Instead it must be stated that the Bill of Rights binds those presently mentioned in the
clause as directly enforceable law. This formulation will take its cue from article 1(3) of the
German Basic Law: ``Die...Grundrechte binden...als unmittelbar geltendes Recht''.
A statement like this, read in conjunction with the supremacy provision (clause 2), makes it
clear that the Bill of Rights constitutes law which trumps all (other) law regulating the
relationships envisioned in clause 38(1). Law not applicable to these relationships will not be
directly subject to the Bill of Rights but will nevertheless, through the ``mediation'' of clause
39(3), be infused with the spirit, purport and objects of chapter 2.
The following alternative formulation of clause 38(1) should be considered:
``The Bill of Rights binds:
(a) the legislature,
(b) the executive,
(c) the judiciary,
(d) all other organs of state
(e) and, where just and equitable, all natural and juristic persons,
as directly enforceable law.''
From the options considered for inclusion in clause 38(3), it appears that there is no agreement
on how juristic persons should be protected under the Bill of Rights. Option 1 is an extension
of the present section 7(3) of the transitional Constitution and option 2 proposes the citation
of specific rights to which juristic persons will be entitled. The interpretive elasticity of option
1 is to be preferred. It is risky to try and determine ``in the abstract'', as it were, to which
rights a juristic person should be entitled. A list, cast in stone, might moreover inhibit a
finding that a juristic person is entitled to a specific right for specific purposes but for other
purposes not.
Option 1 entitles juristic persons to the rights in the Bill of Rights ``to the extent that the
nature of the rights and of the juristic person permit'' (my italics). This ``belts and braces''
attitude could unduly complicate the interpretation of clause 38(3). To use the nature of the
right in question as the yardstick for a juristic person's entitlement to it as is also done in article
19(3) of the German Basic Law is adequate and better. If there is to be restraint in entitling
juristic persons to fundamental rights (and that is desirable indeed), the effects of analysing the

nature of the right in question will better reverberate such restraint than the effects of an
analysis of the nature of the juristic person itself: the entity can more readily be ``humanised''
or personalised than the right. Analyses of the nature of juristic persons can become rather
speculative too especially in view of the many kinds of juristic persons that exist. The
reference to the nature of the juristic person in option 1 should thus preferably be omitted if
too generous an entitlement of juristic persons to entrenched rights is to be avoided.
4.2

Enforcement (clause 37)

Clause 37 is, apart from its plainer language, virtually the same as section 7(4) of the
transitional Constitution with its generous provision for standing in constitutional matters. As
indicated earlier, the wording of clause 37(a) cannot remain as it is and ``his or her'' will
probably have to be substituted for ``their'' (irrespective of whether the ``everyone...their''
construction remains in the rest of the text).
4.3

Interpretation (clause 39)

Clause 39 too is a plain language version of the interpretation clause (section 35) in the
transitional Bill of Rights. The retention of a value statement in clause 39(1)(a) with its
inherent freedom-equality dialectic is significant.
The reformulation of the principle of verfassungskonforme Auslegung in clause 39(2) is
particularly elegant and a marked improvement on the existing section 35(2).
Since a much stronger horizontal operation of the Bill of Rights will be possible by virtue of
clause 38(1), the question could be asked whether clause 39(3) which requires every court
interpreting legislation and developing the common law or customary law to ``promote the
spirit, purport, and objects of the Bill of Rights'' will still be necessary. It was argued
previously that this provision will still have a function if the reference, in clause 38(1), to the
applicability of the Bill of Rights to ``all'' law is to be omitted. If the reference remains, the
construction of clause 39(3) will be more difficult. ``All law'' in clause 38(1) will then
probably have to be restricted to law regulating relationships to which the Bill of Rights
applies while law other than that will be the legislation as well as the common and customary
law referred to in clause 39(3).
4.4

Limitation (clause 35)

A general limitation clause containing all the elements of section 33 of the transitional
Constitution has once more been included. The qualification of limitations in clause 35(1)(a)
is a major controversy: should a limitation only be reasonable, necessary or justifiable or
should it be reasonable and justifiable or reasonable and necessary? Reasonableness and
justifiability in conjunction with each other can of course be understood as importing
necessity. However, for historical reasons, a stricter necessity test was included in the present
section 33(1)(b). This stricter test is, quite understandably, absent from the Draft. Its
absence could, however, prompt the inclusion of a reference to necessity as part and parcel of
the standard test, should the constitution-makers agree (which they have as yet not) that the
issue is so important that it must be put beyond all doubt.

A test based on a combination of reasonableness and justifiability will not necessarily be too
weak even for those who favour the inclusion of an element of necessity. Limitations by virtue
of clause 35(1) will be permissible only to the extent that they comply with the various
elements of the limitation test. The words ``only to the extent that'' import the notion of
proportionality which further ``tightens'' the limitation test.
The limitation of a right is also required to be ``compatible with the nature of the right it
limits'' (clause 35(1)(b)). This is an excellent formulation of the Wesensgehaltgarantie which is
also enshrined in article 19(2) of the German Basic Law and a considerable improvement on
the phrase ``shall not negate the essential content of the right in question'' in section 33(1)(b)
of the transitional Constitution. The German version states that ``[i]n keinem Falle darf ein
Grundrecht in seinem Wesensgehalt angetastet werden''. This wording is essentially similar to
that of section 33(1)(b) and it is problematic because it is equivocal. A
Wesensgehaltgarantie affirms that the limitation of a right is not tantamount to taking it away
completely. Clause 35(1)(b) is an adequate expression of this guarantee steering clear of
speculation about what exactly constitutes ``the essential content'' of a right.
In view of a possibly more direct and stronger horizontal operation of the Bill of Rights, the
need for clause 35(2), which authorises the introduction of measures to prevent or prohibit
(unfair) discrimination, may seem to be questionable. However, the clause has probably
remained necessary to exempt anti-discrimination measures in horizontal relationships not
subject to the Bill of Rights, from effective constitutional challenges.
4.5

Suspension (clause 36)

The suspension of the rights in the Bill of Rights is provided for under the heading States of
Emergency. This provision is much the same as section 34 of the transitional Constitution.
The conditions for the suspension of rights are rather strict, but it nevertheless remains
possible to derogate from rights under appropriate conditions of emergency. A list of nonderogatable rights has once more been included.

5

Socio-economic rights

Probably the most striking improvement in the Draft is the inclusion of the second-generation
rights to housing and land (clause 25) as well as health, food, water and social security (clause
26) in addition to children's rights (clause 27) and educational rights (clause 28) which appear
in the transitional Constitution as well (in sections 30 and 32 respectively). Socio-economic
rights are dealt with unsatisfactorily, incompletely and rather provisionally in the transitional
Constitution, due to the political and ideological tug of war between (egalitarian) liberationists
and libertarians at the Kempton Park negotiations.
Should second-generation rights be made directly enforceable against the state without
appropriate limitations to the claims of prospective beneficiaries, the demands made on public
resources may prove to be too vast to meet. This, in turn, could undermine confidence in and
subvert the legitimacy of the Bill of Rights. These rights are therefore usually not included as
directly enforceable entitlements (or claims) in the Bill of Rights: they are subsumed, as
interpretive directives, under either a single general notion which defines the role of the state
as ``social provider'' for instance, the idea of the social state (Sozialstaat) as in Germany or,

as in India, multiple directives of state policy which envision the achievement of various socioeconomic goals.
The socio-economic entitlements in clauses 25 and 26 are not couched as directly enforceable
rights. A right ``to have access to'' each particular essential or commodity (housing, health
care, food, water and social security) is constitutionalised, and clauses 25(1) and 26(2) then
enjoin the state to ``take reasonable and progressive legislative and other measures to secure''
the rights in question. This formulation is rather restrictive. What does it mean to ``secure'' a
right already ``secured'' by being constitutionalised? What the government should seek to
achieve, is to make the ``secured'' right meaningful through its reasonable and progressive
efforts to provide (or create conditions conducive to the provision of) the socio-economic
essentials to which the right refers. The state should, in other words, be enjoined to take
reasonable and progressive legislative and other measures to secure the provision of housing,
health care services, food, water and social security and not merely to secure the rights to have
access to these commodities. This will be in line with the positive and ``activist'' valuestatement in clause 7 requiring the state to respect and protect the rights in the Bill of
Rights.
Some might object that such strong language could prompt a waiver of judicial self-restraint
when the judiciary is called upon to enforce these activist provisions against the legislature or
the executive, thereby aggravating the countermajoritarian dilemma of unelected judges
second guessing the policy decisions of the elected representatives of the people. However,
all that the judiciary will be required to determine, is whether the legislative and executive
measures aimed at providing the socio-economic necessities in question, are sufficiently
reasonable and progressive to pass the constitutional test. A court will not be in a position to
substitute its own measures for that of the government. The constitution-makers should thus
be urged to consider a reformulation of clauses 25(1) and 26(2) along activist lines.
It was rather surprising to see the provision prohibiting arbitrary eviction from one's home
which was so controversial at Kempton Park that it was left out of the transitional
Constitution back in the Draft (as clause 25(2)) with the apparent consent of all the
constitution-making parties. This is a vast improvement. The controversial (explicit)
reference to the availability of alternative housing as a factor to be taken into account before
an eviction order can be granted, has been left out. The formulation as it stands does not,
however, exclude this factor as a ``relevant circumstance'' to be considered by a court called
upon to grant an eviction order.
The parties seem to have locked horns on the inclusion of a provision similar to section 32(c)
of the transitional Constitution which entrenches a right to establish educational institutions
based on a common culture, language or religion. In addition to the present guarantee, the
inclusion of an explicit statement to the effect that the state may not discriminate against any
educational institution because it has been established on any of the said grounds, is sought.
The proponents of this provision clearly want to secure an entitlement to public funding for
the establishment of such institutions.
The other option under consideration is to constitutionalise a right to establish and maintain, at
own expense, private educational institutions which do not discriminate on the basis of race,
are registered with the state and maintain standards comparable with those in state-aided
institutions. This option is in conformity with the minimum standards laid down in article
13(3) of the International Covenant on Social and Political Rights. Parents paying for the
education of their children at such institutions could, however, possibly argue for tax

reductions on the basis of the right to ``equal benefit of the law'' in clause 8(1), read with the
rights to basic and further education guaranteed in clause 28(1)(a) and (b) respectively.

6

Other specific rights

This final section focuses on areas of contention and on innovations in the formulation of some
``non-socio-economic rights''.
6.1
Equality (clause 8)
Clause 8(1) guarantees ``equal ... benefit of the law'' in addition to equal protection. This
additional guarantee is absent from section 8(1) of the transitional Constitution. With the
strong emphasis on socio-economic rights in chapter 2, the extension is warranted.
Affirmative action remains a bone of contention. Two formulations of an affirmative action
provision are proposed. Option 1 states the need for affirmative action in a positive vein
assuming it to be an eventuality of equality. Option 2, in a more cautious vein, treats it as an
exception to equality. In practice, the consequences of the two formulations will probably not
differ much. However, within the general value-scheme of both chapter 2 and the Draft as a
whole, option 1 is preferable. The combination of equality and dignity in clause 1 prompts a
formulation of conditions for the advancement of equality which will give the fullest effect to
respect for human dignity. Affirmative action cannot be described as if it were a mere
``favour'' to the ``disadvantaged'': its inclusion in an imperative vein is called for. Dignity,
however, also limits affirmative action. If affirmative action is no undeserved ``hand-out'',
entitlement to it must be ``earned''. Beneficiaries must, in other words, qualify in terms of
merit-related criteria. A dignity-infused concept of equality thus allows for a strong
formulation of the entitlement to affirmative action which excludes any unjustified favouring of
disadvantaged groups or individuals targeted for corrective measures.
In clauses 8(3) and (4) the issue of unfair discrimination recurs. There are two points of
departure which appear to be hardly reconcilable. The first is that the ``discrimination'' has a
negative connotation per se as opposed to ``differentiation'' which can be negative or positive.
According to the second view, discrimination can have a positive or negative connotation and
therefore it is necessary to qualify unwanted forms of discrimination as ``unfair''. Since
subclauses 3 and 4 are closely connected, the formulation of the latter will depend on which of
the two views is preferred in subclause 3. The present formulation of subclause 4 is based on
the second view.
However, even if the second view is to be preferred, subclause 4 still provides a good example
of how plain language can obscure legal meaning. The provision apparently seeks to create a
legal presumption that differential treatment on any of the grounds listed in subclause 3 is
unfair, unless it can be shown that it constitutes an acceptable limitation to equal treatment
(and to the entitlement to non-discrimination). The statement that ``discrimination...is unfair
unless it is established that the discrimination is fair'' is meaningless and contradictory: no
form of discrimination can be fair and unfair at the same time. The words ``presumed to be''
have to precede the word ``unfair'' in subclause 4. This will enhance rather than jeopardise the
plain language of the provision, since the plain language as it stands makes no sense.
Should the first (and probably more widely held) view that discrimination is unfair per se
prevail, clause 8(4) will have to be reformulated as follows:
``Differentiation/differential treatment on one or more of the grounds listed in subsection (3) is
presumed to be discrimination unless it is established that it is not.''

A significant addition (in subclause 3) to the grounds on which discrimination is prohibited, is
marital status. This is a major achievement for the proponents of gender equality, because
unequal treatment on the basis of gender is often exacerbated by marital status.
6.2
Human dignity (clause 9)
Clause 1 proclaims human dignity to be one of the central values in the Constitution. This
does not, however, obviate further reference to human dignity in the Bill of Rights. Clause 9,
which indeed deals with human dignity, however, quite rightly does not entrench a
straightforward right to (the central value of) human dignity but rather a right to have one's
dignity respected and protected. This involves a repetition of part of the general statement, in
clause 7 (namely that the state must respect and protect the rights in chapter 2), but it is not
superfluous. The repetition could, as a matter of fact, also be seen as an indication that clause
9 operates strongly horizontally, because respect for and protection of human dignity is not
only required from the state. A strongly horizontal application of this right could have
tangible consequences in the area of, for instance, the law of defamation which, in turn, limits
the right to freedom of expression (in clause 15).
6.3
Life (clause 10)
The alternative formulations suggested for this clause show that the issue of capital
punishment remains contentious, in spite of the Constitutional Court's judgement in S v
Makwanyane. A question that abolitionists might want to ask themselves is whether, in the
wake of the Makwanyane judgement, they still have to insist on an eo nomine abolition of the
death penalty in clause 10. From their point of view, it will probably be the safest. The issue
will remain open as long as a competent reversal of the Constitutional Court's judgement,
based on a constitutional text which does not abolish capital punishment explicitly, remains a
possibility. This may, for the foreseeable future, be practically unthinkable. It is, however,
theoretically not inconceivable.
Abortion is not raised under the headings ``right to life'', ``privacy'' or ``equality'', but is hinted
at in the context of the right to security of the person.
6.4
Freedom and security of the person (clause 11)
Various matters relevant to this right, are attractively grouped under one heading. Some
parties seem to prefer the expression ``bodily and psychological integrity'' to ``security of the
person''. The latter, however, includes the former and explicit reference to the former only will
indeed be restrictive.
The inclusion of a clause 11(2)(b) guaranteeing control of one's own body is also being
debated. Its inclusion will support arguments in favour of women's right to abortion on
demand.
6.5
Freedom of religion, belief and opinion (clause 14)
This clause does not differ substantially from the similar section (section 14) in the transitional
Constitution. The reference to academic freedomwhich is now being dealt with in a separate
clause has been excluded.
Clause 14(3) makes it clear that systems of religious or personal and family law adhered to by
persons professing a particular religion, can only be recognised to the extent that they are
consistent with chapter 2. The state will thus not be able to place its stamp of approval on
systems which, for instance, discriminate against women. This conclusion is also supported by
the addition of marital status to the list of grounds on which discrimination is prohibited in
clause 8(3).

The extension of the recognition under clause 14(3) to marriages concluded under ``other
recognised traditions'' is still under consideration. From a technical point of view it is
undesirable to deal with these marriages under the heading of religion. The issues involved are
mostly different and rather belong under the heading of culture (clause 30).
6.6
Freedom of expression (clause 15)
Clause 15(1)(b) makes it clear that freedom of expression includes the freedom to receive and
impart information and ideas. This is a helpful addition. ``Freedom of expression'' could be
understood as a reference mainly to the imparting of information and ideas and not to
receiving them.
A substantial innovation is the inclusion of specific limitations to freedom of expression in
subclause 2. Already agreed on by the different parties are prohibitions of propaganda for war
and the incitement of imminent violence. Still to be agreed on is the exclusion (from
protection under clause 15) of ``hate speech'', in other words, ``advocacy of hatred based on
race, ethnicity, gender or religion that constitutes incitement to discrimination''. The general
limitation clause (clause 35) probably caters for all these limitations. Some people may,
however, argue that due to South Africa's apartheid past and present conditions of political
violence and instability in certain parts of the country, these limitations should be put beyond
doubt. This political argument will have to be settled among the constitution-makers
themselves. Specific limitations to rights which are (also) subject to a general limitation
clause, raise technical problems of their own (albeit not insurmountable).
Reference in the proposed clause 15(2)(c) to the incitement of discrimination is, however,
unfortunately narrow. The hatred envisaged in the proposed provision is detrimental not
simply because it could incite discrimination but primarily because it violates the dignity of
those targeted by the hate speech. The proposed specific limitation thus does not go as far as
the general limitation clause by itself would. Furthermore: why should hate speech based only
on the grounds mentioned in the proposed provision be impermissible? Why not mention all
the grounds of discrimination in clause 8(3)? Would hate speech against gays, for instance, be
permissible? If clause 15(2)(c) is to remain, the best would be merely to mention the advocacy
of hatred which violates the dignity of others as a condition limiting the right to freedom of
expression and say nothing more.
6.7
Economic activity (clause 21)
This provision has been and will remain politically contentious. The parties have not agreed
on its inclusion yet. If it is to be included, it will look much the same as the present section 26
of the transitional Constitution. The specific limitation in subsection 2 will also remain. This
limitation is so far-reaching that it raises the question of whether it really makes sense to
entrench a right to free economic activity at all. This is, at any rate, not a right usually
included in bills of rights or other human rights instruments.
6.8
Labour relations (clause 22)
The inclusion of employers' right to lock-out is once again under consideration (clause
22(3)(c)). This entitlement was not included as a right in the transitional Constitution but as a
claim of a lesser sort: section 27(5) states that ``[e]mployers' recourse to the lock-out for the
purpose of collective bargaining shall not be impaired, subject to section 33(1)'' (the general
limitation clause). From a technical and systematic point of view the present provision is
unfortunate. It creates entitlements which are not rights but nevertheless subjects them to the
general limitation clause. This is confusing and could impact adversely on the interpretation of
the general limitation clause for other purposes as well. The present provision is actually a
good example of how unreflective deference to a ``bargained solution'' of a political issue can
endanger the integrity of the constitutional text as a structural whole.

The explicit inclusion of a straightforward (and limitable) right to lock-out is, from a technical
point of view, a better option. However, it is rather unusual for such a right to be
constitutionalised. Workers' right to strike serves as a counterbalance to the economic power
which employers yield. A constitutional right to lock-out thus results in imbalance again. In
their short-term political interest, employers will understandably contend for this right.
Whether such a right would serve the interests of justice and healthy industrial relations in the
long term is, however, questionable.
6.9
Environment (clause 23)
In view of the more extensive guarantees for second-generation rights in chapter 2, the
rather scant protection of third-generation (environmental) rights in clause 23 is disappointing.
Clause 23(a) is a repetition of section 29 of the transitional Constitution which affords but
limited protection: a right merely to an environment not harmful to the health or well-being of
everyone is entrenched. Clause 23(b) makes a more encompassing protection of the
environment dependent upon the adoption of reasonable legislative and other measures
designed to promote certain policy objectives. No right is, however, entrenched. The really
effective protection of the environment is left to decision-making by the government.
A better solution will be to constitutionalise a right to an ecologically sustainable environment.
This will oblige the government to pay due regard to the long-term sustenance of the
environment whenever decisions holding consequences for it are made. This will not
jeopardise but rather discipline developments with an environmental impact. An assessment of
their long term consequences will be imperative as will a holistic approach to environmental
issues.
6.10 Property (clause 24)
This clause once more appears to be the major bone of contention. Three options are
presently being considered. Option 1 is that no property clause be included. Whether this is
politically achievable remains to be seen. However, it could also be problematic from a legal
point of view. Reference was made previously to Constitutional Principle II in Schedule 4 to
the transitional Constitution which inter alia requires that in drafting the final Constitution, due
consideration has to be given to the fundamental rights in chapter 3 of the transitional
Constitution. It is arguable that a bill of rights without a property clause will not comply
with Principle II and that the Constitutional Court will not certify it.
There is one striking difference between options 2 and 3. Option 2 does not guarantee any
entitlement to property whatsoever. It starts-off on the assumption that there is a right to
property which needs protection. Due process (subclauses 1 and 2) and adequate
compensation (subclause 3) are in consequence required in the event of expropriation. This
implied right to property can be none but the traditional private law version of ownership.
Option 2 thus has the effect of constitutionalising traditional property rights which, by nature
and origin, are clearly libertarian and oriented towards individual ownership. This may come
as an unpleasant surprise for those who seek to avoid constitutional protection for only this
libertarian and individualistic form of ownership by contending for an omission of all
references signalling entitlement to property in the property clause.
Subclause 1 of option 3 reads as follows:
``Property, including the right to acquire, hold and dispose of property, is guaranteed.''

The vital phrase here is ``property...is guaranteed''. It is an almost literal translation of article
14(1) of the German Basic Law. It is a statement that not only an individual (or
individualistic) right to property/ownership is guaranteed, but rather property as an institution.
This goes beyond simply affording constitutional status to private law property rights: the
``public law requirement'' is that the institution of property in all its manifestations be
respected and protected by (in particular) the state. What the various rights to property
under the ``umbrella'' of the institution of property entail, can then be determined in view of,
amongst others, the established rules of private law. No particular form of property, for
instance private ownership, is, however, preferred. Communal property under customary law
also enjoys protection as do real rights short of full (private) ownership. No preference is, in
other words, shown for a particular property regime. A variety of property regimes are
protected on an equal basis. Reference to a ``right to...rights in property'', as presently occurs
in section 28 of the transitional Constitution, will also be superfluous if option 3 is preferred.
To guarantee property in a Constitution which commits a nation to the achievement of
equality as well as the promotion and protection of human dignity, is quite significant. If
such guarantee has to serve the accomplishment of these laudable objectives, it should be seen
to include empowerment to gain access to property as well as to redress inequities, especially
the dispossession of large numbers of people under apartheid. Measures aimed at the
restitution of property (proposed under both options 2 and 3), therefore, do not constitute
``exceptions to'' the guarantee of property but follow as its natural consequences.
Subclause 1 of option 3 states that the guarantee of property includes the right to acquire, hold
and dispose of property. This signals an inclination towards traditional private ownership.
However, the explicit mentioning of the right to acquire property is of great significance in
view of South Africa's apartheid history of disqualifying some people from acquiring property
in certain places.
Absent from all the proposals is a ``policing clause'', in other words a statement similar to that
in article 14(2) of the German Basic Law that ``[p]roperty imposes duties. Its use should also
serve the public weal''. This mechanism helps ensure that the constitutional guarantee of the
institution of property is not understood as licensing an unbridled and damaging exercise of
individual property rights. There is no reason why it should be absent from a property clause
in South Africa's new Constitution.
A compromise between options 2 and 3 would be to include subclause 1 of option 3 without
reference to the rights to acquire, hold and dispose of property. This will make it clear beyond
all doubt that no particular property regime is preferred as both options 2 and 3 could be taken
to suggest. However, the advantage of an explicit reference to the right to acquire property
(as presently occurs in subclause 1 of option 3) will then also be lost.
There are other unresolved issues under the heading of property which will not be dealt with in
this article. They are at any rate subsidiary to the ``basic statements'' which have just been
considered.
6.11

Academic freedom (clause 29)

The rights to academic freedom and the freedom of artistic creativity and scientific research
are guaranteed in a separate clause and no longer under the umbrella of other rights. There
appears to be a difference of opinion as to whether academic freedom should be guaranteed as

an individual right only or as a right of tertiary institutions as well. Some tertiary institutions
could rely on their ``institutional autonomy'' to justify a style of management which limits
access to their resources in a way which continues the inequities of apartheid and they could
do so in the name of ``academic freedom''. Academic freedom need not, however, exclude the
accountability of institutions funded from public resources. It most certainly is no licence to a
managerial autonomy which disclaims public responsibility. A constitutional right to academic
freedom for tertiary institutions need, therefore, not be denied in order to call tertiary
institutions to account for the way in which they use public resources. Clause 171(1) of the
Draft Constitution makes sufficient provision for the public accountability of ``institutions that
are dependent on government funds or other sources of public money''. A model of cooperative governance, harmonising academic freedom and institutional accountability, must
rather be developed. It is neither necessary nor desirable to strip tertiary institutions of their
academic freedom. In a democratic state, these institutions should co-operate with the
government without becoming its handmaidens.
Some parties seem to think that an inclusion of the right to academic freedom under the
heading of freedom of religion, belief and opinion (as in section 14(1) of the transitional
Constitution) will automatically ``de-institutionalise'' (and thus ``individualise'') it. This is no
foregone conclusion. Entrenching the right to academic freedom in conjunction with religious
rights which, by their very nature, have a communal dimension, could emphasise the
institutional identity of academic freedom too.
6.12

Language and culture (clause 30)

The entrenchment of the right to use the language and to participate in the cultural life of one's
choice is qualified by the words: ``but no one exercising these rights may violate the rights of
anyone else''. Although the sentiments expressed in the qualification are understandable, the
qualification itself is superfluous. What it says applies to all other rights. A specific limitation
of this right could create the impression that other rights are more absolute which is not the
case.
6.13

Access to information (clause 31)

The right of access to information held by the state is broadened by not stating that such
information must be required for the exercise or protection of rights. This extension is to be
welcomed in view of the ideal of transparent government.
Clause 31(1)(a) furthermore provides for a right of access to information held by non-state
persons and institutions if such access is necessary for the protection of rights. This
entitlement is important to protect individuals against the abuse of information about them by
those powerful enough to collect and disseminate such information. The qualified
``horizontalisation'' of the protection of this right is to be welcomed.
6.14

Arrested, detained and accused persons (clause 34)

A welcome addition to entitlements under this heading is the introduction of a duly qualified
exclusionary rule in clause 34(4). It provides that evidence obtained in violation of any right in
chapter 2 must be excluded if its admission would bring the administration of justice into
disrepute. This mechanism can help prevent the abuse of police authority in obtaining

evidence for purposes of a criminal trial. Note that it is no absolute rule: a court of law still
has the discretion to allow the evidence if the administration of justice is not brought into
disrepute.

7

Concluding perspectives

The assessment of the Draft Bill of Rights in this article has been predominantly favourable. A
number of crucial issues still have to be agreed upon but what is encouraging, even at this prefinal stage, is that the Draft does not really show really destructive structural or ``systematic''
deficiencies. Mainly individual formulations were criticised.
A constitutional text is not ``complete'' with its adoption by a constitution-making authority.
In a sense this formality signals but the ``arrival'' of the text in the legal order. The strongly
value oriented provisions of the text, like the Bill of Rights, will be subjected to considerable
improvisation as they will be interpreted over the years. Their inherent strong points will thus
need time to show themselves for what they really are.
With the benefit of present insight, however, it appears most likely that the Bill of Rights in
South Africa's final Constitution will stand the test of time and that many of us evaluating this
statement of values on the basis of our present perceptions and experiences, will also be
witnesses to its mounting success in future.

OPSOMMING
In hierdie artikel word kommentaar gelewer op verskillende aspekte van die
menseregtehandves soos vervat in die Werkkonsep van die Nuwe Grondwet wat op 22
November 1995 vir publieke kommentaar vrygestel is. Die skrywer beveel sekere wysigings
aan die teks aan waarvan 'n opsomming vervolgens gegee word. Aangesien slegs 'n Engelse
teks van die Konsep vrygestel is, is die hieropvolgende opsomming ook in Engels.
*
Substitute ``everyone...his or her'' for ``everyone...their'' wherever applicable.
*
Include a reference to ubuntu in the still to be formulated preamble.
*
Clause 1: The following formulation is proposed:
``The Republic of South Africa is a sovereign social democracy/social-democratic state based
on freedom and equality, respect for human dignity, and the protection of fundamental human
rights.''
*
Clause 8(2): Option 1 is to be preferred.
*
Clause 8(4): Insert the words ``presumed to be'' before ``unfair''. If
discrimination is taken to have a negative connotation per se (which appears to be the most
widely held view), the clause should read as follows:
``Differentiation/differential treatment on one or more of the grounds listed in subsection (3) is
presumed to be discrimination unless it is established that it is not.''
*
Clause 10: Should the constitution-makers decide that capital punishment
should be unconstitutional, option 1 with the words presently in square brackets as part of the
eventual text, is to be preferred.
*
Section 11: ``Security of the person'' is preferable to ``bodily and psychological
integrity''.
*
Clause 14 (3): Marriages concluded under ``other recognised traditions''
should not be included under this heading.

*
Clause 15(2)(c): Such a clause should be included but should only read
``advocacy of hatred which violates the dignity of others''.
*
Clause 21: Option 1 is to be preferred.
*
Clause 22: Clause 22(3)(c) (presently square-bracketed) should not be
included.
*
Clause 23: This clause should simply read:
``Everyone has the right to an ecologically sustainable environment.''
*
Clause 24: A property clause should include the basic statement that
``property is guaranteed'' (as presently in option 3, with or without reference to the right to
acquire, hold and dispose of property).
The following subclause should be added:
``Property imposes duties. Its use should also serve the public weal.''
*
Clause 25(1), the second sentence, should read:
``The state must take reasonable and progressive legislative and other measures to secure the
provision of housing.''
*
Clause 26(2) should read:
``The state must take reasonable and progressive legislative and other measures to secure the
provision of health care services, sufficient food and clean water, and a social security system.''
*
Clause 28: Option 1 is to be preferred since the option is more in conformity
with international standards.
*
Clause 29: Option 1 is to be preferred.
*
Clause 30: Delete all the words after the comma.
*
Clause 34(3)(c): Substitute ``is concluded'' for ``concludes''.
*
Clause 35(1)(a): Limitations must be required to be reasonable and justifiable.
*
Clause 37: Substitute ``interest'' for ``interests'' in clauses 37(a), (c) and (e).
Substitute ``his or her'' for ``their'' in clause 37(a) irrespective of whether the
construction ``everyone...their'' is retained in the rest of the text.
*
Clause 38(1) should read as follows:
``The Bill of Rights binds:
(a) the legislature,
(b) the executive,
(c) the judiciary,
(d) all other organs of state,
(e) and, where just and equitable, all natural and juristic persons,
as directly enforceable law.''
*
Clause 38(3): Option 1 is to be preferred with the deletion of the words ``and
of the juristic person'' (and ``permits'' should then be in the singular).

FOOTNOTES
This evaluation is based on the text of the Working Draft of the New Constitution that
was published on 22 November 1995.
Katz Staatsrecht: Grundkurs in "ffentliche Recht 11 ed (1992) 49.
Corder, Kahanovitz, Murphy, Murray, O'Regan, Sarkin, Smith & Steytler A Charter
for Social Justice: A Contribution to the South African Bill of Rights Debate (1992) 17-18.
Cf in general Dietze šber Formulierung der Menschenrechte (1956) 17-120.
Constitution of the Republic of South Africa, Act 200 of 1993.

Eg in clauses 7, 37 and 38.
1995 6 BCLR 665 (CC) 754-757 (par 235-260).
754F (par 237).
On Reading the Constitution (1991) 24-30.
``Die Bundesrepublik Deutschland ist ein demokratischer und sozialer Bundesstaat.''
A 20(2).
A 20(3).
Cf eg Kommers The Constitutional Jurisprudence of the Federal Republic of Germany
(1989) 39-44.
Cf par 5 infra.
Corder et al Charter for Social Justice 28.
Du Plessis ``The Genesis of a Bill of Rights in a Divided Society. Observations on the
Ideological Dialectic Reflected in the Chapter on Fundamental Rights in South Africa's
Transitional Constitution'' 1995 Jahrbuch f•r Recht und Ethik 353 372-373.
1994 1 BCLR 17 (Ck).
Du Plessis & Corder Understanding South Africa's Transitional Bill of Rights (1994)
108-109.
Cl 38(1): cf par 4.1 infra.
Du Plessis & Corder Understanding South Africa's Transitional Bill of Rights 112.
Cf eg Akkermans, Bax & Verhey Grondrechten en Grondrechtsbescherming in
Nederland 2 ed (1993) 168-170 and Hofman, Sap & Sewandono Grondrechten in Evenwicht
(1995) 244-245 for discussions of the reasons for this tendency.
Du Plessis & Corder Understanding South Africa's Transitional Bill of Rights 112.
Cf eg Van der Vyver ``Constitutional Free Speech and the Law of Defamation'' 1995
SALJ 572.
Du Plessis & Corder Understanding South Africa's Transitional Bill of Rights 116-117.
Cf par 2 supra.
Cf par 3 supra.
Cf par 4.1 supra.
Du Plessis & Corder Understanding South Africa's Transitional Bill of Rights 126-128.
For a terse but helpful exposition of the various possible meanings of the phrase, cf
Rautenbach ``Grondwetlike Bepalings ter Beskerming van die Wese van Menseregte'' 1991
TSAR 403. For the debate in German constitutional law, cf H„berle Die
Wesensgehaltgarantie des Art. 19 Abs. 2 Grundgesetz 2 ed (1972).
Cf par 4.1 supra.
Du Plessis & Corder Transitional Bill of Rights 23-35.
Cf par 3 supra.
Cf De Villiers ``Directive Principles of State Policy and Fundamental Rights: The
Indian Experience'' 1992 SAJHR 29 and ``The Socio-economic Consequences of Directive
Principles of State Policy: Limitations on Fundamental Rights'' 1992 SAJHR 188.
Cf par 3 supra.
Cf in this regard Richter & Schuppert Casebook Verfassungsrecht 2 ed (1991) 5-7 and
Schuppert ``Self-restraint der Rechtsprechung. šberlegungen zur Kontrolldichte in der
Verfassungs und Verwaltungsgerichtarbeit'' 1988 Deutsches Verwaltungsblatt 1191.
Cf in this regard Davis, Chaskalson & De Waal Democracy and Constitutionalism: The
Role of Constitutional Interpretation in Rights and Constitutionalism. The New South African
Legal Order (1994) 1 6-11.
It has not been listed as an option nor has it been square-bracketed.
Cf Du Plessis & Corder Transitional Bill of Rights 183-184.

Cf also Partsch Freedom of Conscience and Expression, and Political Freedom in
Henkin (ed) The International Bill of Rights: The Covenant on Civil and Political Rights
(1981) 207 213.
Cf par 6.1 supra.
Du Plessis & Corder Transitional Bill of Rights 140.
Cf par 3 supra.
Cf also Du Plessis & Corder Transitional Bill of Rights 141.
Cf par 3 supra.
Cf par 3 supra.
Supra.
Cf par 6.4 infra.
Cf Du Plessis ``The Rights to Freedom and Security of the Person in South Africa's
Transitional Constitution'' 1994 SACJ 267 277-278.
Cl 29: cf par 6.11 infra. The reference to the freedom of artistic creativity and
scientific research in cl 15 has also been moved to cl 29(2).
Du Plessis & Corder Transitional Bill of Rights 156-157 explain the historical reasons
for the inclusion of academic freedom under this heading and freedom of artistic creativity and
scientific research under freedom of expression in the transitional Constitution.
Cf par 6.1 supra.
Bennett Human Rights and African Customary Law under the South African
Constitution (1995) 22-25, however, quite rightly points out that the concept of ``culture'' can
also be problematic in this context.
Cl 15(2)(c).
Du Plessis & Corder Transitional Bill of Rights 129-133.
Cf Du Plessis & Corder Transitional Bill of Rights 181.
Cf par 1 supra.
Cf par 5 supra.
Cf par 1 supra.
In terms of s 71(2).
Option 3 subcl 1 read with cl 7.
Cf cl 1 and the discussion of its implications in par 3 supra.
``Eigentum verplichtet. Sein Gebrauch soll zugleich dem Wohle der Allgemeinheit
dienen.''
Cf also par 6.5 supra.
Du Plessis ``The Genesis of South Africa's First Bill of Rights. A Few Observations
from a Moral and Theological Perspective'' 1994 Journal of Theology for Southern Africa 52
62-63.
Cf s 23 of the transitional Constitution compared with cl 31(1)(a) of the Draft.
Du Plessis & Corder Transitional Bill of Rights 177-179; Van der Merwe
``Unconstitutionally Obtained Evidence: Towards a Compromise between the Common Law
and the Exclusionary Rule'' 1992 Stell LR 173.

NATIONAL PROFESSIONAL TEACHER’S ORGANISATION
(NAPTOSA)
1996-02-19
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
Enclosed are the comments of the National Professional Teachers' Organisation of
South Africa (NAPTOSA) on the above-mentioned document.
E H DAVIES
EXECUTIVE DIRECTOR
__________________________________
COMMENTS ON THE
WORKING DRAFT
OF THE
NEW CONSTITUTION
Comments on the Working Draft of the New Constitution
1.

INTRODUCTION

1.1

The National Professional Teachers' Organisation of South Africa (NAPTOSA) is a
national federation of 16 teachers' associations united in their acceptance of the
following principles:
-

The inalienable right of every child to quality education within an equitable and
non-discriminatory system of education;

-

a high level of professionalism on the part of all teachers;

-

the enhancement of all aspects of the working lives of teachers.

1.2

NAPTOSA appreciates the steps taken by the Constitutional Assembly to draw up an
effective and fair constitution for a democratic society, and welcomes the opportunity
to comment on the Working Draft of the New Constitution.

1.3

As NAPTOSA is a non-racial, independent and politically non-aligned organisation, its
comments on the draft constitution will mainly be focused on matters relating to
-

teachers' organisations and their right to act in the interests of education and
their pupils, schools and members;

-

the working environment of the educator and those issues that can enhance or
diminish the ideal of a high standard of education, tuition and training in
schools;

-

the interests of the key stakeholders in education, namely the parents, pupils
and broad school communities.

1.4

It is the view of NAPTOSA that contented school communities can ensure quality
education in schools, thereby accomplishing the realisation of the Constitutional rights
of each educator and each learner. One of the greatest challenges faced by the drafters
of any constitution is to ensure that the rights of all the role-players in the education
system are brought into balance. It is hoped that the following comment will assist in
that process.

1.5

Obviously the content of the new constitution must be measured against the wording,
spirit and objectives of the Constitutional Principles as set out in Schedule 4 of the
(interim) Constitution of the Republic of South Africa Act 200 of 1993. In the opinion
of NAPTOSA the new constitution should not place more restrictions on rights and
freedom than those expressly or by implication allowed by the Constitutional Principles.
In addition, the new constitution may not attempt to broaden any benefits envisaged by
such principles where the effect of this may cause an unreasonable restriction on the
freedom of others, or amount to discrimination against them, or may cause them to
experience some other form of actual or potential prejudice.

2.

CLAUSE 1: EQUALITY AT THE EXPENSE OF FREEDOM
UNACCEPTABLE

2.1

Clause 1 of the draft makes it clear that "a commitment to achieve equality" is a
primary aim of the Republic of South Africa. However, elsewhere in the draft (see eg
clause 35(1) (a) on the limitation of rights, and clause 39(1) (a) on the interpretation of
the bill of rights), as well as in the interim Constitution of the Republic of South Africa
200 of 1993 (see eg s 33(1)(a)(ii) and s 35(1)), equality is balanced throughout by the
concept of "freedom". We submit that the same balance between freedom and equality
should be reflected in clause 1. Moreover, clause 1 seeks to achieve equality in excess
of that envisaged by Constitutional Principles I and III and this may negatively
influence existing rights and reasonable expectations.

2.2

A quest for substantive equality that unreasonably disregards the differences between
languages, cultures and religions, or unnecessarily limits the right to freedom of
association (see clause 17), or attempts (eg through heavy taxation) to eliminate in an
unreasonable manner the natural disparities between different income groups, or
benefits the less deserving in the field of labour and employment at an unreasonable

cost to others, will amount to injustice and promote discord. In addition it appears that
more than adequate provision has been made in clause 8 for the promotion of equality
at the cost of freedom in specific instances.
3.

CLAUSE 6 (LANGUAGES): OPTION 2 PREFERABLE

3.1

We recommend that Option 2 of clause 6 (the same as section 3 of the interim
Constitution) be accepted. Options 1 and 3 appear to fall short of Option 2 which goes
a long way towards recognising, protecting and promoting the linguistic diversity in
our country in an equitable and reconciliatory manner (Constitutional Principle XI).

3.2

In our submission Option 1, which provides in clause 6(4) that the government may use
particular official languages for the purposes of government, taking into account usage,
practicality and expense, fails to offer sufficient protection to official languages other
than English in that section of the civil service which deals with the administration of
the education system. Option 3 does not overcome this objection.

4.

CLAUSE 8: CERTAIN PROVISIONS REGARDING EQUALITY, NONDISCRIMINATION AND "AFFIRMATIVE ACTION" UNREASONABLY
INVADE FREEDOM OF CHOICE

4.1

NAPTOSA objects to the provisions of clause 8(3) which inter alia prohibit any
(private) person to directly or indirectly discriminate against anyone on the basis of
various grounds. While not being against civil rights legislation when this is called for
in particular circumstances, we are of the opinion that clause 8(3), especially if its ambit
is not strictly limited, will place unwarranted and unheard of limitations on individual
liberty and freedom of choice as well as the right to freedom of association (see clause
17).

4.2

The possibility that even fair discrimination ("differentiation") may be prohibited in
terms of clause 8(3) obviously goes too far and, if accepted, may seriously limit other
rights such as freedom of religion (clause 14), freedom of association (clause 17) and
language and culture (clause 30). In addition such a formulation may render it
impossible to conduct reasonable and bona fide admission tests in order to determine
whether a pupil/learner may obtain benefit from attending a particular
school/educational institution (e.g. to determine whether or not a pupil should be
placed in mainstream education). It goes without saying that NAPTOSA would be
opposed to any tests designed to exclude pupils and to violate their right to basic
education and equal access to educational institutions.

4.3

In our opinion the principle of "affirmative action" provided for in both options of
clause 8 is too wide and contains too few objective criteria for ensuring that
"affirmative action" is only used as a bona fide remedy in the case of a proven wrong,

especially in the sensitive area of education. Neither is a time limit placed on
"affirmative action" on account of past apartheid policies. Whereas in article 1 of the
International Convention on the Elimination of All Forms of Racial Discrimination
(1965) it is stipulated that
“special measures" should not be continued after the objectives for which they were
taken have been achieved",
our draft contains no such express guarantee and South Africans are thus faced with
the possibility of possibly decades of "affirmative action" something which cannot be
tolerated or afforded in a country where equal opportunities and majority rule exist.
We also submit that the provisions suggested in clause 8 regarding affirmative action
generally go further than that allowed by Constitutional Principle V and may therefore
permit unfair discrimination.
4.4

We also recommend that clause 8 should stipulate that lawful "affirmative action" can
only be possible in terms of specific legislation defining the conditions and parameters
of the "measures" envisaged by the new constitution.

4.5

From an educational viewpoint we are also compelled to register our disapproval
regarding the wide recognition afforded homosexuals, lesbians etc in terms of clause
8(3). In the sphere of education it will only lead to unnecessary conflict if, for example,
parents are compelled to accept homosexuals as teachers of their children or the
propagation of a homosexual lifestyle as normal. The best way to protect homosexuals
etc - in as far as they are actually in need of "protection" - is to adopt specific
legislation dealing with their civil rights.

5.

CLAUSE 11: FREEDOM AND SECURITY OF THE PERSON AND THE
NECESSITY OF A FUNDAMENTAL RIGHT TO LAW AND ORDER

5.1

Law, order, stability and security are absolute prerequisites for successful education
and although clause 11 (2) provides for inter alia the right to be free from all forms of
violence, NAPTOSA believes that the provisions in clause 11 fail to provide an
adequate legal framework for ensuring the freedom and security of individuals in the
crime- and violence-ridden South Africa. We therefore urge that a fundamental right
to the maintenance of law and order in society should be added to the bill of rights,
making it possible to require of the State to provide adequate measures, for example
through sufficient policing, to ensure law, order and freedom from criminal activities in
society. At the moment it is difficult to employ and/or re-deploy urgently needed
human resources in certain areas because their safety cannot be guaranteed due to the
lack of law and order.

6.

CLAUSE 14: FREEDOM OF RELIGION

6.1

Although NAPTOSA supports the provision in clause 14(2) for religious observances
at State and State-aided institutions, we find the provisions in subclauses (a), (b) and
(c) vague, unnecessary, and restrictive of religious freedom. It is unclear, to mention
but one example, what is meant by "appropriate authority" in clause 14(2)(a) and by
whom such a body will be appointed.

6.2

With regard to schools, there is no guarantee that the rules made by such an authority
will be acceptable to the school community. This may obviously lead to unnecessary
strife and conflict. We propose that provisions (a) to (c) of clause 14(2) be omitted,
inter alia leaving governing bodies of schools the freedom to regulate schools' religious
activities in the light of the needs of their particular school communities and the general
right of everyone to freedom of religion.

6.3

Moreover, the suggested wording may imply that only religious observances are
permitted in State and State-aided institutions and not other legitimate religious
activities (including religious instruction) - moving South Africa closer to the
unrealistic practice in the United States of America of banning all religion from State or
State-subsidised institutions.

7.

CLAUSE 15: FREEDOM OF EXPRESSION - THE NEED TO PROHIBIT
PORNOGRAPHY

7.1

According to clause 15(2), the right to freedom of expression is not protected in the
case of propaganda for war, the incitement of imminent violence, or (possibly) various
forms of so-called "hate speech". NAPTOSA is of the opinion that from an educational
viewpoint, the protection of especially children against all forms of pornography
warrants constitutional protection and that clause 15(2) should be amended to include
an appropriate provision to this end (as for example in the German Constitution).

8.

CLAUSE 17: FREEDOM OF ASSOCIATION - THE INFLUENCE OF THE
EQUALITY PRINCIPLE

8.1

As mentioned before (see par 2.2 and 4.1 above), the right to freedom of association
may come under unreasonable pressure as a result of the undue prominence afforded to
the equality principle elsewhere in the draft (eg in clause 1 and clause 8). In the interest
of peaceful coexistence, NAPTOSA reaffirms its support for a healthy balance between
equality and freedom and therefore for the appropriate protection of the right to the
freedom of association. See also Constitutional Principle XI. This implies in particular
to teachers' rights to freely establish and choose (affiliate to) teachers' organisations and
includes the right of teachers and their organisations not to be dominated by majority
organisations.

9.
CLAUSE
22:
NEED
FOR
RECOGNITION
ASSOCIATIONS; RIGHT TO LOCK OUT SUPPORTED

OF

EMPLOYEES’

9.1

NAPTOSA notes that the right of workers and employers inter alia to form and join
trade unions and employers' organisations respectively is expressly protected in clause
22. We submit that this clause is formulated too narrowly in the sense that all
employees cannot be categorised as "workers". We therefore insist that the right of
employees to form and join employees' organisations with rights similar to those given
to workers, employers, trade unions and employers' organisations should be included in
clause 22. It is true that "everyone" has a right to fair labour partices - but the specific
rights mentioned further should not be restricted to employees who are also "workers".

9.2

In addition, we support the right of employers to lock out (see clause 22(3) (c)) as a
logical balance against the right of workers to strike, especially where the interests of
education and the best interests and safety of children are at stake.

10.

CLAUSE 24: NEED FOR PROTECTION OF RIGHT TO PROPERTY
EMPHASISED

10.1

The protection of the right of property is of relevance to individuals, schools and
organisations in the field of education owning movable and immovable property.

10.2

NAPTOSA adds its voice to those seriously questioning Option 1 of clause 24 which
foresees no property clause at all. This option is at variance with Constitutional
Principle II. We stress the necessity of the comprehensive and equitable protection of
the right to property as in other nations worldwide (and as recognised in various
international instruments).

11.

CLAUSE 27: CHILDRENS' RIGHTS AND THE NEED FOR THE
PROTECTION OF THE FAMILY AND MARRIAGE

11.1

NAPTOSA recognises the importance of a healthy and secure family life as an
important corner stone for quality education and a healthy and stable nation, and
therefore welcomes the recognition in clause 27(1)(b) of a child's right to family (or,
preferably, parental) care. However, because we consider the normal family and
marriage as so important, we ask for the inclusion in the Bill of Rights of a specific
fundamental right to the protection and upholding of marriage and the family, as
provided for in important international human rights instruments (see Van Wyk
"Safeguards of the family: a South African perspective" 1990 Stellenbosch Law Review
186-197). The challenges facing education in South Africa would be easier to meet if
the school and the entire education system were closely supported by a sound family
life - in other words if there were consonance between children's cultural capital and
the school environment,

12.

CLAUSE 28: EDUCATION

12.1

Clause 28(1)(a) and (b) NAPTOSA welcomes the recognition of the right to
education in clause 28. We would like to caution, however, that the State's duty to
provide "basic education" and "further education" as set out in subclauses (a) and (b)
respectively, may never be misused to force anyone to accept a particular ideological or
educational viewpoint and that in the provision of basic and further education,
reasonable cognisance should be taken of the linguistic, cultural and religious diversity
in our country.

12.2

Clause 28(1)(c) If Option 1 is adopted (that is, if Option 2 in clause 28(3) providing
for educational institutions based on a common culture, language or religion, is
rejected), the right conferred in clause 28(1)(c) to choose instruction in any language
where such instruction "can be reasonably provided" at State or State-aided
institutions, may bring about the end of single-language schools. (it is clear, in our
view, that if Option 2 is accepted (as we think it should be - see par 12.4 and 12.7
below), the right given by clause 28(1)(c) to choose instruction in any language will not
be enforceable at an institution established in terms of Option 2.) This would fly in the
face of the widely-accepted principle of the desirability of mother tongue medium of
instruction and of consonance, co-operation and continuity between home and school.
NAPTOSA, however, agrees that if Option 2 is accepted, it would be with the proviso
that if a school envisaged in (3) is not fully utilised, provision should be made to
provide for a second stream for another language/cultural group if needed.

12.3

In passing, we would also like to register our extreme discomfort about the
unnecessary vagueness of the wording "where instruction in that language can be
reasonably provided".

12.4

In our view Option 1 is unacceptable because it fails to provide for the establishment or
the survival of viable schools based on a common language, culture or religion. Such a
result in terms of Option 1 may be in conflict with various rights, for example the right
to freedom of association (clause 17), freedom of conscience, religion, thought, belief
and opinion (clause 14), and language and culture (clause 30), and will in general be
contrary to the internationally accepted right of national minority groups to have and
maintain their own schools. It is recognised internationally that the right to "identity",
that is the right to use the language and to participate in the cultural life of one's choice
(see clause 30), includes the right to maintain that identity, and that to achieve this,
education in that particular language of culture is crucial, especially in its socialisation
function. It is further argued that the enjoyment of one's culture is not possible without
the right to learn and teach it. All this points to the necessity of recognising the right to
educational institutions as provided for in Option 2. The very nature of these rights
necessitates that they be exercised collectively e.g. in a school.

12.5

Clause 28(2) makes provision for private educational institutions. If the wording "at
their own expense" is meant to imply that private schools under no circumstances may
be considered for some form of State subsidy, NAPTOSA regards it to be too
restrictively formulated and it should be reconsidered.

12.6

It should also be noted that if Option 1 is accepted, private educational institutions will
not adequately provide in the need for educational institutions based on a common
culture, language or religion.

12.7

Clause 28(3) contains Option 2 which deals with a right to educational institutions
based on a common culture, language or religion funded by the State (see the
discussion in par 12.4 above). For inter alia the reasons set out above, NAPTOSA
strongly supports Option 2 as the only appropriate way to deal with education in a
multi-lingual and multi-cultural country. Internationally it is increasingly recognised
that there is no inherent tension between democracy, majority rule and the protection of
minorities. It is also increasingly recognised that minority protection can positively
influence nation building in that it may prevent minority unease emerging from a fear of
oppression by the majority. It is realised that unity cannot be achieved by ignoring
diversity, and that accommodating minorities, by for example giving them some form of
autonomy, has the potential of preventing stronger demands and may be a viable way
of promoting a sense of solidarity and national common purpose. It is widely accepted
that proper recognition of minorities and their rights and needs concerning education
can lead to more effective education.

12.8

Finally, many provisions in the field of international human rights support education
based on a common culture, language or religion. See for example article 27 of the
International Covenant on Civil and Political Rights (1966); article 30 of the Indian
Constitution; and articles of the Convention against Discrimination in Education.

13.

CLAUSE 30: LANGUAGE AND CULTURE

13.1

NAPTOSA is not satisfied with the nature of the provision dealing with language and
culture. Clause 30 seeks to qualify these rights by adding that no-one exercising the
rights may violate the rights of others. Other fundamental rights are not expressly
qualified in this nature. From a jurisprudential point of view it should be noted that it is
conceptually impossible to exercise one's rights in a manner which infringes on the
rights of another - in such a situation one automatically acts unlawfully. All the rights
in the Bill of Rights have to be balanced against one another and it is strange that the
right to culture is selected for specific qualification in this manner. In our view, this
casts unnecessary doubt on the importance of rights to language and culture and may
be indicative of a desire to suppress such differences - which will inevitably promote
strife and conflict. See Constitutional Principles XI and XII.

13.2

NAPTOSA regards the recognition of the rights of people to use the language and to
participate in the cultural life of one's choice as important prerequisites for peaceful coexistence and nation building. We emphasise that the long-term protection of these
rights can only be secured if education in a particular language or culture is permitted,
and that the enjoyment of one's language or culture is not possible without the right to
learn and teach it (see also par 12.4 above).

14.

CLAUSE 171: BASIC VALUES AND PRINCIPLES GOVERNING PUBLIC
ADMINISTRATION

14.1

NAPTOSA fully and enthusiastically supports the values and principles governing
public administration as set out in clause 171 in so far as they are not detrimental to
education and educational principles. In particular, NAPTOSA is concerned that the
injudicious application of clause 171 (1)(i) which provides, inter alia, that public
administration "must be broadly representative of the South African people" (giving
effect to Constitutional Principle XXX in Schedule 4 of the interim Constitution Act
200 of 1993), may be harmful to education and in conflict with, in particular, Option 2
of clause 28 which provides for educational institutions based on a common culture,
language or religion. It should be made quite clear in clause 171 (1)(i) that pursuance
of broad representation of the South African people in public administration must take
place, especially in the field of education, in a manner consistent with the preservation
and enhancement of the multi-cultural nature of (education in) South Africa. Rigid
racial staff quotas nationally or provincially calculated could make it impossible for the
managers of individual schools to provide proper human resources to meet their
particular needs.

14.2

In our submission, section 171 (1)(i) is too broadly worded and may serve as
justification for introducing an artificial quota system in the civil service and giving a
pretext for various kinds of discriminatory practices. This clause is not a true reflection
of what is envisaged by Constitutional Principles V and XXX. At the least some time
frame should be inserted.

15.

NATIONAL, PROVINCIAL AND LOCAL LEGISLATIVE COMPETENCES

15.1

NAPTOSA strongly reaffirms its well-known position that, particularly in the field of
education, legislative and administrative powers should be devolved to the lowest
possible level of government (but which obviously must conform to nationally defined
standards of quality and efficiency).

16.

TRANSITIONAL ARRANGEMENTS: EDUCATIONAL INSTITUTIONS

16.1

For obvious reasons NAPTOSA considers it of vital importance that adequate
transitional arrangements regarding existing educational institutions as foreseen in
section 247 of the interim Constitution Act 200 of 1993, should be provided for in the
new constitution.

GENDER RESEARCH PROJECT
CENTRE FOR APPLIED LEGAL STUDIES
UNIVERSITY OF THE WITWATERSRAND

CHARACTER OF DEMOCRATIC STATE

Constitutional Principle One reads that:
"The Constitution of South Africa shall provide for the establishment of one
sovereign state, a common South African citizenship and a democratic system of
government committed to achieving equality between men and women and
people of all races.
Constitutional Principle Three reads:
"The Constitution shall prohibit racial, gender and all other forms of
discrimination and shall promote racial and gender equality and national unity"
1

Although the preamble has not yet been drafted, we believe that these Principles
require that gender equality is included as a core principle of the preamble.

2

It is our submission that Chapter One of the working draft, and in particular,
section one, does not conform with these Constitutional Principles in so far as it
excludes any specific reference to gender equality.

THE PREAMBLE TO THE NEW CONSTITUTION
The preamble does not appear in the first draft as it is still under discussion. A preamble
sets out the principles and aspirations of the Constitution. It is an important aid to
interpreting the Constitution and identifying its core values and principles. Both
Constitutional Principles One and Three refer to gender equality as a principle of the
final Constitution.
RECOMMENDATION: Gender Equality must be a fundamental value written into
the preamble of the final constitution.
CHAPTER ONE - FOUNDING PROVISIONS
Section 1 describes the Republic of South Africa as
"one sovereign democratic constitutional state founded on a commitment to
achieve equality, to promote and protect human dignity, and to advance
fundamental human rights and freedoms".
This is a shorter version of the preamble to the interim constitution, but with all specific
references to gender equality removed. This means that Gender Equality is no longer a
specific principle of the South African state. Section 1 therefore puts women in a worse
position than that enjoyed under the interim constitution and violates Constitutional
Principles One and Three.

RECOMMENDATION: Gender equality must be included in the characterisation of
the South African state.

GENDER RESEARCH PROJECT
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THE JUDICIARY AND LEGAL SYSTEM

RACE AND GENDER REPRESENTATION IN THE JUDICIARY
1

What is "representation" and why is it important?:

The call for the "representation" of women in institutions such as the media, government
or the courts does not only mean the numerical or physical presence of women in these
institutions. The representation of women means something broader and more
pervasive. It is possible to have, for example, a state run media employ 50% women,
without achieving the "representation" of women in state-run media. The representation
of women also refers to the attention to, recognition of, and sensitivity to women's
interests and issues. It means that the reality of women's lives and women's needs are
considered when taking decisions about the allocation of resources. It means that when
one talks about judges and important government figures, it is not immediately assumed
that the person being discussed is a man. It means that the starting point for political or
legal decision making is not a male or privileged viewpoint. It means that women's lives,
women's needs, women's issues are taken seriously and are not diminished as
"unimportant" or are not cast aside in the quest for an "objective" and "neutral", yet male,
norm. The representation of women means the equal treatment and equal participation
of women in all areas of South African society.
2

The position in the Interim Constitution:

The Constitutional Court: Sections 98 and 99 of the Interim Constitution deal with the
establishment, authority and composition of the Constitutional Court and the
appointment of Constitutional Court judges. Section 99(5)(d) provides that "in
submitting its recommendations to the appointing authorities in terms of paragraphs (a)
and (c) the Judicial Service Commission shall have regard to the need to constitute a
court which is independent and competent and representative in respect of race and
gender". However, there is no requirement that the President has take representation
into account when he makes his final selection of judges from the list provided by the
Judicial Service Commission.
The Supreme Court: There is no mention of race and gender representation in section
104 which deals with the appointment of Supreme Court judges. In referring to
appropriate appointments for either Constitutional or other court judgeships, the Interim
Constitution provides that judges must be "fit and proper persons"(s.104(1) and
s.99(2)(b)). Section 99(2)(c)(ii) refers to gender in that a fit and proper person "is a
person who, by reason of his or her training and experience has expertise in the field of
constitutional law...".
3

The position in the working draft of the final Constitution:

Gender sensitivity in the creation of the South African court system can be
constitutionally entrenched through specific provisions which require representation of
gender and race in the courts, and, more subtly, through the language used to describe
the selection of judges and the composition of the courts.
The working draft of the new Constitution discusses the appointment of judicial officers
under one provision and does not separate the appointment of Constitutional Court
judges and Supreme Court judges. Gender is referred to in section 100, entitled
"Appointment of Judicial Officers" only in subsection (1) which provides that
"[a]ny appropriately qualified man or woman who is a citizen and a fit and proper
person may be appointed as a judicial officer".
Unlike the interim constitution, the draft of the final constitution does not have any
provisions requiring representation on the basis of race and gender in the Courts.
RECOMMENDATIONS:
1

Option one is preferred to option two.

2

A provision requiring representation in the courts, similar to section 99(5)(d) of
the Interim Constitution, should be included in the current draft, as well as a
requirement that the President have regard to the issue of representivity in
making his or her final selection. In addition, the clause requiring race and
gender representation should not be limited to the composition of the
Constitutional Court but should apply to the Supreme Courts as well. The
following should be added to section 100:
Section 100(3)
(a) "The Judicial Services Commission must prepare a list of
nominees that is representative in respect of race and gender and
that includes three names more than the number of appointments to
be made, and submit the list to the President.
(b) The Presidents may make appointments from the list, which
appointments shall be representative in respect of race and gender,
and must advise ...
(c) The Judicial Service Commission must supplement the list with
further nominees and the President may make the remaining
appointments from the supplemented list."
Section 100(5)
"The President must appoint the judges of all other courts on the
advice of the Judicial Service Commission. Both the president and
the Judicial Service Commission shall have regard to the need to
constitute a judiciary which is representative of race and gender".

2

The current wording of section 100(1) should be maintained. It is preferable
that the provision describe a potential candidate as an appropriately qualified
"man or woman" rather than an appropriately qualified "person" since "person"
most often means "man". It is useful to have the phrase "man or woman"

constitutionally entrenched as a reminder that "fit and proper" persons for judicial
appointments will often be women.
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SUBJECT: COMMENTS ON THE PROPOSED CLAUSES CONCERNING
EDUCATION FOR INCLUSION IN THE NEW CONSTITUTION
The Potchefstroom University for Christian Higher Education wishes to submit the following
comments to the Constitutional Assembly with regard to the provisions in respect of education
in the proposed final Constitution for the Republic of South Africa, i.e. clauses 28 and 29 and
public administration, Chapter 12.
1.

THE PROPOSED WORDING OF CLAUSE 28 (EDUCATION)
The University expresses its support for option 2 of the proposed wording of clause
28.
Background
The plea for the inclusion of subclause 3 of clause 28 stems from the point of departure
that the education system of the country will be based on democratic values and
principles, that the system will externally and internally be judged on this basis and that
it must be successfully applicable in a plural society.
This point of departure is clearly stated in the Government White Paper on Education,
clause 2, chapter 4.
Apart from democratic values such as freedom of association, representivity,
transparency and academic freedom, the values of accountability and responsibility are
acknowledged as key notes of a proper education system.
Educational institutions (including institutions of higher education) that are financed by
the state, to a large extent with public money, have a responsibility and an
accountability towards the state and the community (which includes the special
communities such as parents, donors, students, etc.) to run and manage that investment
properly. The public accountability and responsibility of these institutions also extend
to issues such as quality and standards, what kind of education is provided and up to
what level, etc. In essence one might say that the public responsibility and
accountability rest on the financial and other support which the state and the
community offer the institutions, and that public accountability is therefore necessary.
This responsibility to some extent curtails the autonomy of institutions of higher
education. Depending on the nature and the character of the curtailment (in other
words, as long as the constraints are reasonable), constraints can be regarded as
essential in a democratic society.

The new democratic, post-apartheid South Africa is now part of a concomitant new
post-socialist international society, transformed to a market-driven, hightech global
economy characterized by increasing competitiveness of individual nations. The
competitive edge of South-Africa in part hinges on its capacity to provide international
investors and markets with a highly skilled, highly trained labour force. Attaining this
competitive edge is also a vital link for the successful implementation of the
Reconstruction and Development Program. To ensure the continued availability of this
labour force, higher education must be on a par with the quality and standards of
higher education internationally. A recent authoritative policy paper from the United
Nations Educational, Scientific and Cultural Organisation (UNESCO 1995) deals with
the changes in the international environment and the imperative for higher education to
respond to this. The vital role of higher education for development of a country and
society is clearly emphasized by the following quotations from the report:
"The document is the outcome of a world-wide reflection exercise on the role, main
trends and challenges facing higher education, undertaken by UNESCO in close cooperation with national authorities in charge of higher education, non-governmental
organisations representing the academic community and those involved in research
on higher education. In response to the challenges facing higher education in a,
rapidly changing world characterized by shifting imperatives of economic and
technological development and by new needs for social and cultural development,
UNESCO launched, at the start of the 1990's, a world-wide reflection exercise on the
role, main trends and challenges facing higher education, "
'The complex challenges facing higher education on the threshold of the twenty-first
century call for the participation of many actors, and for a diversity of views and
approaches."
From the brief analysis of challenges for social, economic and cultural development
in a rapidly changing world it becomes clear that:
*

Higher education stands out as one of the keys to setting in motion those
broader processes which are necessary to cope with the challenges of the
modern world.

*

Higher education and other academic, scientific and professional institutions
and organizations, through their functions in teaching, research and services,
represent a necessary factor in development and in the implementation of
development strategies and policies.

*

A new vision of higher education is needed which combines the demands of
the universality of higher learning with the imperative for greater relevance,
in order to respond to the expectations of the society in which it functions.
This vision stresses the principles of academic freedom and institutional
autonomy while at the same time emphasizing the need of accountability to
society. "

South Africa is now in a unique position of drafting a new Constitution to lead our
nation into the twenty-first century. Our comments are presented to enable the

government to ensure that our university system will develop in such a way that it will
fulfil its vital role in enabling those educated in the system to be empowered to face the
opportunities and challenges for the reconstruction and development of South Africa
nationally, but also in an increasingly competitive international society.
In view of its importance for national development, access to education must be
substantially expanded. We therefore subscribe to the constitutional concept as
proposed in option 2 of clause 28. We feel that it is paramount within the national
financial constraints - that everybody has a right to basic and further education.
The necessity of the proposed clause 28(3)
Against this background and with the acknowledgement of the abovementioned
democratic values, the inclusion of clause 28(3) in the new Constitution will provide a
variety of educational institutions at the different levels of education for the diverse
needs of our nation.
It should be emphasized, however, that the development of various subsectors of the
higher education system should be critically scrutinized. It is anticipated that the
National Commission for Higher Education will provide the Minister of Education
with the necessary advice concerning changes to and development of the system. We
would propose to read or interpret subclause 3 to mean that the government is
required to avail the population of sufficient educational institutions based on a
common culture, language or religion. We would expect this subclause to be
interpreted in such a way that the availability of such educational institutions will be
according to need. For reasons of efficiency and due to financial constraints we do not
expect the subclause to be interpreted to imply that each educational institution will
have to meet all requirements simultaneously. The fundamental right being guaranteed
under this subclause is that every South African has a free choice between educational
institutions and access to the institution of his/her choice. In this way the concept of
the proposed constitution would satisfy our understanding of democracy in two ways:
*

it will provide equal rights to all citizens and consequently provide equal access
to all those who wish to obtain (higher) education of choice as being provided
in individual institutions;

*

it will respect, accommodate and tolerate minorities who wish to provide
education in accordance with their common culture, language or religion, yet
be accessible to all.

The question then is how the existence of educational institutions founded on a certain
religious basis, language and culture can be declared compatible with, for example, the
rights of students and staff, where among other things the following existing and
proposed fundamental rights of the individual are specifically applicable: clause 8(3) unfair discrimination on various grounds, clause 14(1) - religious freedom, clause
28(1)(c) - instruction in own language, clause 30 - freedom of language and cultural
practice and clause 17 - freedom of association.

It is suggested that the compatibility occurs in the sense that all persons have the right
to associate themselves voluntarily with an institution which offers education in the
language and within the cultural framework of their choice, and which is founded or
based on religious beliefs with which they associate themselves. Thus a justifiable
balance is maintained between these essential fundamental rights, which must have
guaranteed protection in a constitution that must be successfully applicable in South
Africa. Such a system then serves the needs of all the peoples of South Africa.
On the other hand the institution, like a university, may deny nobody admission on the
basis of race. Individuals attached to the institution voluntarily associating themselves
with the institution thus have the same rights and prerogatives as other participants and
the institution thus functions completely within the boundaries of the Constitution.
With reference to the fundamental rights mentioned in clauses 8(3), 14(1), 28(1)(c), 30
and 17 of the proposed new Constitution, we submit that the spirit of the Constitution
(clause 39(3) and Constitutional Principle XII) requires the State to provide support
and funding of educational institutions based on a specific language, culture or religion.
2.

THE PROPOSED WORDING OF CLAUSE 29 (ACADEMIC FREEDOM)
The University wishes to express its support for option 1 of the proposed wording of
clause 29.
Academic freedom is an integral part of the democratic values of a higher education
system in a democratic society, as emphasised above with reference to the
Government's White Paper on Education. The University therefore cannot support the
proposal contained in option 2, namely that academic freedom forms part of the right
to freedom of worship, religion and opinion and that it is the right only of individuals
and not of institutions of higher education, This option to a great extent ignores an
essential part of the importance, effectiveness and proper further development of the
higher education system of this country. Furthermore, the freedom of the individual
academic is only one side of the coin, because the relevant individual rights cannot be
exercised in an institution which does not itself enjoy academic freedom.
South African universities should strive for quality in research and education. Our
universities should jointly seek to establish a system to monitor the quality of education
and research. Internationally such systems have been developed in several countries
and provide excellent role models. The ambition of our University is to be able to
compete with universities elsewhere. This ambition will be partially dependent on the
position that universities will be allowed to take under the constitution. The quality of
research and education in higher education depends to a large degree on the possibility
to enjoy a free flow of ideas and creativity. There should be a considerable autonomy as universities enjoy internationally - in running the institutions and managing their
activities. It is our view that clause 29 option 1 best meets the international standards
for a university's position. The alternative option 2 does not meet those criteria as it
fails to recognise the institutional character of a university and in no way does justice
to the concept of a university as an institution.

3.

THE
PROPOSED
ADMINISTRATION)

WORDING

OF

CHAPTER

12

(PUBLIC

The University proposes that it is essential for the maturation of
the South African system of higher education that Chapter 12 be
substantially revised. At the very least we consider it imperative
that all institutions of hiqher education should be excluded from
the definition of "the public administration". At best Chapter 12
should be reformulated to apply only to the actual public service,
in which case it would satisfy the constitutional principles
concerned, and serve a useful purpose without potentially
constitutionalizing a new process of government-led social
engineering.
The responsibility of the nation to ensure the application of clause 28 will of necessity
lead to a degree of government funding of universities. Even though universities must
enjoy autonomy - as incorporated in the academic freedom guaranteed by clause 29,
option 1 - there can be no question that each university must meet certain conditions to
justify access to such government funds. However, obtaining government funds does
not automatically incorporate the university in public administration. We feel that while most of the criteria being mentioned in clause 171 must be met by those
universities receiving government funds - it is a bridge too far to suggest that a
university receiving such funds will become an integral part of the public administration
notwithstanding that most of the criteria of clause 171 will have to be met.
From the wording of the introductory paragraph of clause 171(1), the intention
appears to absorb every institution which benefits from public funding into "public
administration". Clause 172(2) entrusts to a Public Administration Commission the
promotion of "basic values and principles of public administration", which may be
created and amended at the discretion of Parliament by means of ordinary legislation,
presumably upon the constitutional foundations laid by clause 171(1)(a)-(i). The
intention to absorb a wide range of publicly funded institutions into the "public
administration", thereby establishing direct state control over them, furthermore
appears from the wording of clause 173, which shows that the actual public service is
conceived to be a mere component of "public administration". The implications of
these provisions are disturbingly Orwellian and reminiscent of failed authoritarian
policies.
From the point of view of the University, Chapter 12 of the Working Draft, should it
be adopted in its published form, would mean that representatives of the state,
including cabinet ministers and provincial executive councillors, the Public
Administration Commission, parliamentary committees, etc. will be entitled, in the
process of applying the statutory prescriptions for the public administration, to
interfere with the intimate workings of the University:
*

The appointment and dismissal of office-bearers and staff of the University (cf.
clause 17(2)),

*

financial and management policies, procedures and systems (cf. clause 171
(b)(c));

*

the imposition of the will of a section of the public (not necessarily
democratically determined) upon the University regarding any matter (cf.
clause 171(e)),

would all be constitutionally sanctioned.
These are some of the implications of the proposed wording of Chapter 12, whether
the political intention to apply it in such manner exists at the moment or not.
This University wishes to submit that the adoption and implementation of the proposed
provisions would be utterly destructive of a productive higher education sector, of all
forms of academic freedom and of good university governance as it is known in
successful modern democracies. It is therefore in direct contrast with the highly valued
democratic principles advocated in the Government's White Paper on Education.
It is furthermore submitted that the proposed wording of Chapter 12, the subject
matter of which must conform to the requirements of the Constitutional Principles,
goes far beyond those principles. Principle XXX is clearly concerned with the public
service only and Principle XXIX seeks to ensure "the maintenance of effective public
.... administration ... in the public service." Admittedly the Constitutional Principles do
not prohibit constitutional regulation of matters not addressed in the Principles, but the
inclusion of such matters would not be defensible if they were inconsistent with any of
the other Principles.
At least one essential principle with which full state control over all aspects of
university life would obviously not be compatible, is Constitutional Principle 11, which
requires inter alia that "everyone shall enjoy all universally accepted fundamental
rights, freedoms and civil liberties": the University as bearer of fundamental rights, and
individual members of the faculty and student body, will obviously not be able to enjoy
elementary rights such as the freedom of speech, thought and opinion or academic
freedom under the potentially heavy hand of state bureaucracy. This has been proven
frequently in various instances abroad and in our own history. Furthermore, the
University is, in any successful democracy, despite its dependency on public funding,
considered to be a prime example of an "organ of civil society", to which reference is
made in Constitutional Principle XII. A University under the direct or indirect control
of the state would inevitably cease to be an organ of civil society, because it would, as
part of the "public administration", become an organ of the state.

4.

THE POTCHEFSTROOM UNIVERSITY FOR
EDUCATION AND THE NEW CONSTITUTION

CHRISTIAN

HIGHER

We have taken cognizance of the fact that the principles, values and operation of the
University had been alluded to in previous deliberations concerning academic freedom,
indicating certain misconceptions which do not fairly and accurately reflect the actual
position of our institution.

This University has for many years been open to anybody regardless of race, and
section 25(2) of its Private Act (No. 80 of 1993) also explicitly determines that nobody
can be prevented from being or remaining a student at the University on the basis of his
or her religious conviction. However, the University requires from its students and
support staff at least to show respect for the character of the University and, in terms
of paragraphs 88 and 100 of its Statute, to perform no act which is damaging or can be
damaging to this character.
By virtue of its fundamental right in the Constitution and in keeping with section 25(1)
of its Private Act, the University has the right to ensure that the Christian foundation of
the University be maintained with respect to the appointment of its academic staff.
The University achieves this by ensuring that academic staff are academically capable
of practising science in accordance with the foundation of the University without
applying any ecclesiastical or churchified test.
We see in the proposed Constitution - as mentioned above - an opportunity for the PU
for CHE as a Christian university to provide higher education and research ·

at a level which is on a par with that of universities around the globe;

·

meeting the professional standards of quality and ethics as espoused by SouthAfrica and universities world-wide;

·

of high quality aimed at fulfilling the needs of our time, our country and its
people;

·

to every South-African seeking these in terms of the Constitution;

·

while enjoying academic freedom and thus the autonomy to operate the
University in accordance with internationally acknowledged standards;

·

while seeking government funding to provide education and research, and
simultaneously still meet the conditions of being efficient, developmentoriented, impartial, client-oriented, accountable, transparent and a good and
equitable employer.

Thus the PU for CHE expects the Constitution to enable the University to assist in
providing the nation with a competitive edge.
PROF. W.E. SCOTT
Registrar
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GENDER REPRESENTATION AND SPECIALISED STRUCTURES OF GOVERNMENT
The call for the "representation" of women in institutions such as the Human Rights Commission or
the courts does not only mean the numerical or physical presence of women in these institutions.
The representation of women means something broader and more pervasive. It is possible to have,
for example, a state run media employ 50% women, without achieving the "representation" of
women in state-run media. The representation of women also refers to the attention to, recognition
of, and sensitivity to women's interests and issues. It means that the reality of women's lives and
women's needs are considered when taking decisions about the allocation of resources. It means
that when one talks about judges and important government figures, it is not immediately assumed
that the person being discussed is a man. It means that the starting point for political or legal
decision making is not a male or privileged viewpoint. It means that women's lives, women's needs,
women's issues are taken seriously and are not diminished as "unimportant" or are not cast aside in
the quest for an "objective" and "neutral", yet male, norm. The representation of women means the
equal treatment and equal participation of women in all areas of South African society.
The Constitution makes provision for five state institutions supporting democracy:
*
The Public Protector;
*
The Human Rights Commission;
*
The Commission for Gender Equality;
*
The Auditor-General; and
*
The Electoral Commission.
All of these institutions should be subject to the principle of representivity.
RECOMMENDATION:
Section 115(1) should be amended to read as follows:
"The Public Protector and the members of any Commission established
under this Chapter must be women or men who are South African citizens,
are fit and proper persons to hold the particular office, who are
representative in respect of race and gender, and who comply with any other
requirements prescribed by national legislation".
* * *
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1

SECTION SEVEN AND SECTION THIRTY-EIGHT - APPLICATION

1.1

Section 7 - positive and negative obligations of the state

The State has both active and passive obligations under the new Constitution. It must
*
refrain from violating the rights of its citizens - a negative obligation; and
*
actively promote the rights of its citizens - a positive obligation.
Both of these types of obligations are found in section 1 of the Constitution which says
that the State is "founded on a commitment to achieve equality, to promote and protect
human dignity, and to advance fundamental rights and freedoms"(emphasis added).
Section 7, the first provision under the Bill of Rights, requires the state to "respect and
protect the rights in this Bill of Rights".
The positive obligation on the State to promote and ensure the fulfilment of rights and to
achieve equality is particularly important for women. Women's rights cannot be
protected or fulfilled merely by the State's negative obligation to refrain from rights
violations. Systemic discrimination is at the root of women's inequality and positive
measures created and enforced by the State will be necessary to overcome the
subordinate position of women in South African society. The Constitution's commitment
to positive protective measures is particularly important in relation to the progressive
realisation of socio-economic rights by the South African state.
RECOMMENDATION:
To emphasise the positive and negative aspects of the State's obligations, section 7
should require the state not only to "respect and protect', but also to "promote
and fulfil" human rights. This is already mentioned in section one and should be
included in section 7 to ensure consistency. It is also the accepted international
language referring to state's positive and negative obligations in respect of human
rights. Section 7 should read:
"The state must, respect, protect, promote and fulfil the rights in this Bill of
Rights"
* * *

1.2

Section 38 - Application to common law and unwritten customary law:

It is not clear in the draft text as to whether unwritten customary law and the common
law are subject to the Bill of Rights. Section 38 (1) of the working draft provides that
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"The Bill of Rights applies to all law and binds the legislature, the executive, the
judiciary and all other organs of state"(emphasis added).
The application of the Bill of Rights to unwritten customary law and common law is a
critical issue for women in South Africa. Many aspects of customary law discriminate
against women. If women cannot rely on the Bill of Rights to challenge discriminatory
customs, then they are denied their fundamental rights as citizens of the new South
Africa. They are also denied access to an important tool for initiating progressive
change within their communities. The application of the Bill of Rights to the common law
is an equally important issue for South African women as many rules of the common law
discriminate against women. Once more, women should not be denied the opportunity
to challenge these laws by appealing to the fundamental rights set out in the
constitution.
RECOMMENDATIONS:
1

It must be clearly stated in section 38 of the Bill of Rights that the Bill of
Rights applies to both written and unwritten customary law.

2

It must be clearly stated in section 38 of the Bill of Rights that the Bill
applies to common law.
* * *

1.3

Section 38 - "Horizontal" or "Vertical" application?

The working draft of the Constitution supports a horizontal application of the Bill of
Rights. Section 38(1) says that both the state and "all natural and juristic persons" are
bound by the Bill of Rights. Section 2 of the Constitution also supports a horizontal
approach to rights. It provides that the Constitution (not just the Bill of Rights alone)
binds the "citizens" of the Republic and "all persons within its borders".
A horizontal application of rights is beneficial to women and could further the
advancement of women's equality rights by addressing the violations of women's rights
which occur regularly in the private sphere. For example, the Bill of Rights could be one
means of challenging discriminatory practices of private employers or acts of violence
against women. Horizontal application is particularly important where legislation
provides women with no and other disadvantaged groups with no remedy. At worst, the
Constitution should provide that the Bill of Rights may be relied upon in the absence of
any other legislative basis for a claim.
RECOMMENDATION:
The current wording allowing for the horizontal application of the Bill of
Rights is strongly supported.
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* * *

1.4

Section 7 - The application of the Bill of Rights to administrative actions
and decisions:

Section 7 of the working draft of the Bill of Rights does not say whether administrative
decisions and acts are subject to the Bill of Rights. This is clearly stated in the interim
constitution which says that the Bill of Rights "shall apply to all law in force and all
administrative decisions taken and acts performed". It is likely that administrative
bodies will be considered by the Court to be organs of government and thus caught by
the Bill of Rights, but under the current wording this is unclear.
This lack of clarity could have a gender impact for two reasons:
1.4.1 Administrative bodies like social assistance bodies, play an integral part in the
regulation of many women's lives. For example, the South African government
may legislate that the State must provide maintenance for single mothers.
However, the administrative body charged with organising the maintenance
scheme will probably have the power to decide how the scheme is to operate
and to decide whether maintenance payments are in fact made. It would
therefore be possible for the administrative body to create a policy that
maintenance is restricted to two illegitimate children only and that maintenance
will only be awarded if the woman can prove that the father of the child has
deserted her. These kinds of administrative policies and actions violate the
rights of women and should be able to be challenged under the Bill of Rights.
1.4.2 Since administrative bodies are not explicitly mentioned, the burden of
demonstrating that an administrative decision is caught by the Bill of Rights will
be borne by the applicant claiming a violation of rights. This makes a case more
difficult and expensive to bring before the court.
RECOMMENDATION:
The application of the Bill of Rights to administrative decisions taken and
acts performed during the period of operation of the Constitution should be
explicitly set out in section 7.
* * *
1.5

Section 38 - The Relationship between Common Law and Customary Law
Rights and the Rights enshrined in the Bill of Rights:

Section 38(2) of the working draft provides that
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"the Bill of Rights does not deny the existence of any other rights or freedoms
that are recognised or conferred by common law, customary law, or legislation, to
the extent that they are consistent with the Bill".
Section 38(2) could be a problem in that it could open the door to competing rights
claims outside of those rights explicitly protected in the Bill of Rights. A common law
right or a customary law right could potentially limit a right guaranteed in the Bill of
Rights. The analysis by which the Court permits a customary law or common law right
to limit a constitutionally guaranteed right would become critical. Section 38(2) must not
be construed as giving customary law and common law rights equal status with rights
set out in the Bill of Rights.
RECOMMENDATION:
The wording should be amended to make it clear that rights in common and
customary law must be "consistent with rights guaranteed in the Bill" rather
than "consistent with the Bill".
* * *

2

SECTION 8 - THE EQUALITY GUARANTEE:

The current wording of the equality clause is supported with two recommendations on
the bracketed sections:
2.1

Affirmative Action: There are two options suggested for the wording of the
affirmative action provision in section 8(2). The first option provides as follows:
Equality includes the full and equal enjoyment of all rights and freedoms.
To achieve equality, legislative and other measures that are designed
[and likely] to protect and advance groups or categories of persons
disadvantaged by [unfair] discrimination may be used.
The second option is similar to section 8(3)(a) of the Interim Constitution:
This section shall not preclude measures likely to achieve the adequate
protection and advancement of persons or categories of persons
disadvantaged by unfair discrimination, in order to enable their full and
equal enjoyment of all rights, freedoms and liberties.
The wording of the first option is a stronger formulation and a stronger protection
of equality rights. The positive wording of option one, as opposed to the negative
formulation of option two, makes it clear that affirmative action is a means of
achieving equality rather than an exception to s.8(1). The positive wording also
firmly plants substantive equality as central to the equality guarantee.
Option one is supported as a stronger guarantee of Women's Human
Rights
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* * *

2.2

Unfair discrimination: The bracketed word "unfairly" should be deleted from
s.8(3). The inclusion of the word "unfair" into the anti-discrimination provision has
only served to obscure the meaning and application of the provision. There have
been no satisfactory explanations of how "unfair discrimination" differs from
"discrimination". In addition, the affirmative action provision adequately prevents
any use of the anti-discrimination to challenge "positive" discrimination efforts
aimed at advancing the status of a disadvantaged group in society. If "unfair"
were eliminated, section 8(4) would also become unnecessary and should be
eliminated.
The word unfair should be deleted from the section.
* * *

3

SECTION 11 - FREEDOM AND SECURITY OF THE PERSON:

3.1

What does freedom and security of the person mean?

"Freedom": In its narrowest sense, freedom of the person refers to the physical freedom
of an individual not to be arbitrarily detained or to have one's liberty arbitrarily deprived.
Inherent in the guarantee of freedom of the person is that an individual cannot be
detained by the state without just cause or without recourse to principles of justice. In
other words, the minimum content of the freedom of the person provision is a guarantee
of due process. Freedom of the person is generally concerned with the relationship
between the government and the citizen, and is most often referred to in the context of
arrest, detention without trial and other areas within the administration of justice, public
health and immigration.
However the right to freedom of the person can have a broader meaning than the one
described above. It can include the right of individuals freely to make fundamental life
decisions in accordance with that individual's identity and aspirations. Freedom of the
person may therefore encompass notions of self-development and self-determination.
"Security of the person": Security of the person can have a wide meaning and includes
issues surrounding torture or any other situation where an individual's body is touched
or tampered with without her consent. Security of the person includes the right of an
individual to have control, at least, over her body, or if more liberally interpreted, over
her life more generally. The guarantee of security of the person could also create a
positive obligation on the State to protect an individual's right to security of the person
against violations by private individuals. This kind of positive obligation would be
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invoked, for example, to lobby for legislation dealing with violence against women and
domestic abuse.

3.2

How is the current formulation beneficial to women?

The guarantee of security of the person is an extremely important right in the context of
women's rights. Part of women's subjugation in society relates to women's lack of
control over their bodies, whether it be in the context of violence against women,
reproductive health or the ways pregnancy impacts on women's education, employment
and socio-economic status. The right to security of the person is therefore central to
women's rights.
The current formulation of the right creates a particularly strong right for women by
making these aspects of the right explicit, rather than simply guaranteeing a right to
"security of the person" and waiting for the court to interpret the content of the right. The
current formulation explicitly guarantees the right to be secure in and control one's own
body and the right to be free from all forms of violence. In addition, the inclusion of
"bodily and psychological integrity" broadens the scope of the right and emphasizes that
one of the forms of violence is psychological, that many other forms of control are
psychological, and that security of the person is a holistic concept including the
aspirations and aspects of the individual rights holder. The current formulation of
security of the person makes it clear that it is not referring to physical security alone.
RECOMMENDATIONS:
1
The bracketed words [bodily and psychological integrity] in section 11(2) and
section 11(2)(b) which guarantees the right "to be secure in, and control their own body"
must be included in the final draft to give the strongest possible support to women's
rights. However the wording should be amended slightly to read "bodily and mental
integrity" which gives a wider meaning than "psychological".
2
A source of concern under the new formulation of section 11 is that the
separation of "freedom of the person" and "security of the person" into two separate
subsections may serve to narrow the overall guarantee of "freedom and security of the
person". In particular, if bodily and psychological integrity are included under section
11(2), it might suggest, despite the open-ended wording under section 11(1) of
"including the right not to be...", that freedom of the person refers mainly to legal rights
and rights of the accused.
The two provisions should be joined to achieve a more fluid and dynamic
combined right. For example the provision could read as follows:
Everyone has the right to freedom and security of the person
including the right not to be(a) deprived of liberty arbitrarily or without just cause; or
(b) detained without trial.
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and including the right to (c) bodily and mental integrity;
(c) be free from all forms of violence; and
(d) be secure in, and control their own body.
4

SECTION 13 - THE RIGHT TO PRIVACY:

4.1

What does privacy mean?

In the context of civil rights, the right to privacy generally means a right to be free from
governmental interference in one's personal life and affairs. This can include the right
not to have one's property, home or possessions searched, as listed in section 13 of the
current draft. It often also refers to the privacy of communications and disclosure of, and
access to, information. Government interference need not, however, be as direct as
these examples suggest. Privacy may also be invoked to challenge governmental
regulation that impacts on one's private choices or personal life. In this respect, privacy
concerns overlap with concerns around autonomy, dignity and control. It was this notion
of privacy, the notion of a "zone" of privacy in which each individual should be "let
alone" to make his or her personal decisions free of governmental regulation, which was
used by the United States Supreme Court to strike down restrictive abortion legislation
in the famous case of Roe v. Wade.
4.2

Privacy in the context of women's rights:

Although the right to privacy can be employed to protect women's rights, the right to
privacy has also been used in ways that are harmful to women. Traditionally, "privacy"
has referred to the private sphere of the home as opposed to the public sphere. The
dichotomy between the public and the private has corresponded with stereotypical and
polarised gender roles: the man's world in the marketplace is the public and the
woman's world in the home is the private. For this reason, privacy rights have been
used historically to the detriment of women. Governments have declined to regulate
family matters in order to protect women by claiming to have no proper place in private
or family life. It is important, therefore, to ensure that these traditional and discriminatory
approaches to the "private" are not incorporated into the current privacy guarantee.
The formulation of the privacy guarantee in the current draft strongly leans towards the
traditional approach to privacy and does not adequately leave room for broader and
more expansive notions of privacy, including the conception of privacy as personal
autonomy (outside of the "private" realm) and as personal development. Section 13, the
privacy guarantee, includes four examples of the kinds of privacy rights that the section
is intended to protect. All of the four examples relate to material, or at least tangible
items: one's home, possessions, property and communications. These examples appear
to refer only to the right not to be subject to unreasonable search and seizure.
Therefore, the listing of these four examples, despite the fact that the examples are not
exclusive, seems to narrow the right and at least places an obstacle on a more

Gender Research Project
Centre for Applied Legal Studies

8

Theme Committee Four

expansive reading of the right. It would be unfortunate if the right were read merely to
encompass a right not to be subject to unreasonable search and seizure.
Since the right to self-determination is central to women's equality and women's
reproductive autonomy, women should choose a formulation of the privacy right that
could (easily) include the notion of self-determination and personal development. The
formulation of the right should facilitate an approach to privacy grounded on a
conception of society where citizens are able to organise their lives in view of their
personal priorities and aspirations.
RECOMMENDATION:
The formulation of the right to privacy should follow the guarantee in the
European Convention on Human Rights.
Article 8 of the European
Convention guarantees simply the right to respect for private and family life,
home and correspondence, or the right not to arbitrary interference with privacy,
family, home and correspondence. This formulation of the right includes the
aspects of the right to privacy listed under the current section 13 and is also
sensitive to privacy as an element of self-determination and self-development. In
fact, the European Commission for Human Rights held that the scope of the right
to private life secured "to the individual a sphere within which he can freely
pursue the development and fulfilment of his personality".1
The suggested wording is as follows:
Everyone has the right to respect for his or her private life, home,
possessions and communications, including the right to be free
from unreasonable search and seizure.
* * *

1

In the case of Brugemann and Scheumann 3 EHRR 244 (1977) argued under the
Convention's privacy provision.
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5

SECTION 14 - FREEDOM OF RELIGION, BELIEF AND OPINION:

5.1

The protection of women's rights and the recognition of pluralism:

Usually the protection of one right will not clash with the protection of another right. In
the area of religion, however, the protection of the right to freedom of religion may clash
with the right of women to equality since many religions have rules and practices which
discriminate against women. If the state specifically protects a religious practice in
pursuit of the constitutional right to religious freedom, it may at the same time be
violating another Constitutional right - the right to equality.
Section 14(3) provides that the
"Constitution does not prevent legislation recognising...a system of personal and
family law adhered to by persons professing a particular religion ".
However it does so only to the extent that "the system is consistent with the Bill of
Rights". This means that Muslim personal law, for example, can only be codified in
legislation in a manner which is consistent with the equality guarantee.
The Constitution therefore attempts to recognise a plurality of cultures and
corresponding laws which regulate the lives of the peoples in different communities in
South Africa AND it attempts to provide basic protection of fundamental rights to ALL
individuals in South African society.
RECOMMENDATION:
The addition of the internal limitation in the current draft is essential to the
protection and advancement of women's rights. The existing language of
section 14 is supported.
* * *

5.2

Should customary marriage be subject to the same explicit protection?

Section 14(3) has a optional clause in brackets:
"The Constitution does not prevent legislation recognising the validity of
marriages concluded under a system of religious law [or other recognised
traditions]...to the extent that the system is consistent with the Bill of Rights".
This section allows for the legal recognition of customary marriages only to the extent
that they are consistent with the Bill of Rights, including the right to equality.
RECOMMENDATION:
The bracketed section should be maintained. However, it should be made explicit
that the relevant legislation should comply with the provisions of section eight on
equality.
6
SECTION 30 - LANGUAGE AND CULTURE:
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The protection of women's rights and the protection of culture:

Section 30, which protects the right to use the language and to participate in the cultural
life of one's choice, raises similar issues to the discussion of freedom of religion, belief
and opinion above. Section 30 guarantees to everyone the right to use the language
and to participate in the cultural life of their choice but, like section 14 above, limits this
right providing that "no one exercising these rights may violate the rights of anyone
else".
This limit contained in section 30 could be used to advance women's rights in the area
of customary law. Male members of a particular community may not exercise their right
to cultural freedom in a way that violates the rights of the women in the community, even
if the rights violations arises from practices traditionally ingrained in that culture.
RECOMMENDATION:
The existing language of section 30 is supported.
* * *

7

SECTION 15 - FREEDOM OF EXPRESSION:

7.1

How does freedom of expression impact on women's rights?:

The most commonly debated intersection (if not conflict) between women's rights and
freedom of expression is the question of the legality of pornography. Do pornographic
materials undermine women's equality rights, and if they do, are they nevertheless
permissible in light of the constitutional protection of expression? Or is the right to
freedom of expression limited by women's rights to equality, meaning that forms of
pornography can be outlawed.
The working draft of the Constitution explicitly recognises that there must be limits to the
right to expression in order to protect the constitutional rights of individuals and groups
in society. The section on freedom of expression lists three kinds of expression which
the right to freedom of expression does not protect: (a) propaganda for war; (b) the
incitement of imminent violence; and (c) advocacy of hatred based on race, ethnicity,
gender or religion that constitutes incitement to discrimination. Subsection (c) is
bracketed to indicate that its inclusion in the final constitution is still under discussion.

7.2

Should we have an express limitation on the right to freedom of expression
for advocacy of hate speech?
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The inclusion of a limitation on hate expression against women is beneficial for the
following reasons:
1
It recognises that expressions of hatred of women in South African society are
sufficiently serious to warrant constitutional protection.
2
It excludes from the outset this form of expression from constitutional protection.
3
It is symbolically significant by stating in the supreme South African legal text that
expressions of hatred against women in South African society are unacceptable.
The values which underlie a prohibition of expression which causes hatred of and
discrimination against women include a commitment to equality, to the full participation
of women in society, and to the protection of women's dignity.
RECOMMENDATIONS:
The wording of the limitation on expression is inadequate and must be redrafted if it is to
provide its intended protection to women and other racial, religious and ethnic minority
groups. The current wording provides that hate expression against women falls outside
the scope of the right to freedom of expression if it "constitutes incitement to
discrimination". This is a narrow limitation on the right to freedom of expression and will
be difficult to satisfy. In practice, the current formulation is unlikely to outlaw many
instances of hate speech.
The requirement of "incitement to discrimination" focuses on the link between the hate
speech and the attitudes of other people towards the group (such as women) that are
caused by that speech. In other words, the question is whether the hate speech results
in negative attitudes towards the group (such as women). This is difficult to prove. It may
be useful also to emphasise the way in which the hate speech affects the group itself.
Hate speech should fall outside the protection of freedom of expression if the speech
threatens or undermines the dignity and democratic participation of the minority group.
This is in line with the kinds of reasons for restricting hate speech which are associated
with democratic rights and the participation of the disadvantaged group in society. It
would therefore reflect the values of democracy, equality and dignity which form the
basis of the new Constitution.
The clause should be redrafted to accommodate this. For example,
15(2) Subsection (1) does not protect "(c) promotion or advocacy of hatred based on race, ethnicity,
gender or religion that constitutes incitement to discrimination
[hostility or violence]; or impairs the full participation of the targeted
group in an open and democratic society based on freedom and
equality.
7.3

Representation and the media

The call for the "representation" of women in institutions such as the media, government
or the courts does not only mean the numerical or physical presence of women in these
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institutions. The representation of women means something broader and more
pervasive. It is possible to have, for example, a state run media employ 50% women,
without achieving the "representation" of women in state-run media. The representation
of women also refers to the attention to, recognition of, and sensitivity to women's
interests and issues. It means that the reality of women's lives and women's needs are
considered when taking decisions about the allocation of resources. It means that when
one talks about judges and important government figures, it is not immediately assumed
that the person being discussed is a man. It means that the starting point for political or
legal decision making is not a male or privileged viewpoint. It means that women's lives,
women's needs, women's issues are taken seriously and are not diminished as
"unimportant" or are not cast aside in the quest for an "objective" and "neutral", yet male,
norm. The representation of women means the equal treatment and equal participation
of women in all areas of South African society.
Subsection (3) of the Freedom of Expression provision proposes two options concerning
the regulation of State owned media.
1

2

Option 1 provides that
"the state must regulate any media that it finances or controls to ensure
that it is impartial and presents a diversity of opinion".
Option 2 provides that
"the State must regulate any newspapers and electronic media that it
finances or control to ensure that they are impartial and represent broadly
the views of society".

RECOMMENDATIONS:
Although option 2 is better than option 1, neither option demonstrates a strong enough
commitment to women's representation in the media. They do not explicitly address the
fact that women's and minority interests are not adequately represented in the media.
Who decides what constitutes a "diversity of opinion" or the "broad views of society"? A
diversity of opinion does not necessarily mean the representation of women's interests.
The broad views of society could be interpreted very conservatively and could involve
merely the reflection of the current views that "society" holds, rather than a concerted
effort to uncover the views and opinions of individuals and groups in society which have
been formerly ignored or suppressed. We should attempt to make a commitment to
representation of women and minorities in the media more explicit than in the current
formulation.
The provision should be redrafted.
8

SECTION 21 - THE RIGHT TO ECONOMIC ACTIVITY:

8.1

What is the right to economic activity?
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The right to economic activity guarantees each individual the right to pursue a livelihood
of his or her choosing. It does not guarantee each citizen employment. However, the
scope of the right to economic activity will vary greatly depending on the formulation of
the right and on the judicial interpretation of the right.
8.2

Why is it important for Women?

The right to economic activity could provide an inroad for women to make positive
demands on government to secure women's equality rights, for example a demand for
childcare services. On the other hand, if the rights is construed narrowly, it could be
used to prevent progressive measures of redistribution and reconstruction, such as
positive action. This would impact negatively on women.
RECOMMENDATIONS:
The working draft has three proposed formulations of the right to economic activity.
1
The first option suggests that this right not be included in the constitution at all.
2
The second option provides that (1) everyone has the right to pursue a livelihood
and engage in economic activity anywhere in the Republic; and (2) provides that
subsection (1) does not preclude measures that are designed to promote the
protection or the improvement of the quality of life, economic growth, human
development, social justice, basic conditions of employment, fair labour practices,
or equal opportunity for all, provided such measures are justifiable in an open
and democratic society based on freedom and equality.
3
The third option guarantees everyone the right to pursue the livelihood of their
choice, including the right to choose freely their occupation or profession, their
place of work and their place of training.
The second option should be adopted for the following reasons:
1

It guarantees a much broader, more substantive and more progressive right than
the third option, which could easily lend itself to a narrow interpretation.

2

Although subsection (2) of option 2 lists measures which the right to economic
activity "does not preclude", the effect of the list is to suggest that fair labour
practices, improvement of quality of life, etc., form part of the right to economic
activity. In addition, the list of substantive measures which are not excluded from
the right to economic activity prevents a conservative use or interpretation of the
right which would act as a barrier to measures of redistribution like affirmative
action or measures to ensure equal opportunity to all.

3

It is also important to have subsection (2) included in the Constitution because it
is the only place in the Constitution where the language of "quality of life" is
found. Constitutional entrenchment of a commitment to the improvement of
"quality of life" could have positive ramifications in many areas of women's rights
including women's equality rights and women's reproductive rights.
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Finally, subsection (2) is significant because it uses the language of human
development and again confirms the commitment to self-determination in the Bill
of Rights.
* * *

9

SECTION 25 - THE RIGHT TO HOUSING AND LAND:

The right to Land and Housing is a particularly important right for women who constitute
the majority of persons living in informal settlements or who are homeless. Although
these rights will be interpreted by the Court over time, the United Nations has provided
the following definition of "adequate housing" - adequate privacy, space, security,
lighting and ventilation, as well as adequate infrastructure and location with regard to
work and basic activities.
Legal interpretations of housing rights have identified the following seven core
components of his right: (1) security of tenure; (2) availability of services, materials and
infrastructure; (3) affordable; (4) habitable; (5) accessible; (6) location; and (7) culturally
adequate.
Within the context of South Africa, these rights are also important to counter the
conservative interpretation of the property clause, which can be used to protect recently
acquired rights.
RECOMMENDATION:
The retention of this provision is supported.
* * *

10

SECTION 26 - THE RIGHT TO HEALTH, FOOD, WATER, AND SOCIAL
SECURITY:

Why is the inclusion of social rights in the Constitution critical for women's wellbeing:
There is no doubt that basic rights to health, food, water and social security are
fundamental to all individuals, regardless of gender, and that many of the other rights
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enshrined in the Constitution will be impossible to fulfil if individuals do not maintain a
basic level of sustenance and an adequate standard of health. The African Charter
recognises the connection between political rights and socio-economic rights stating
that
"civil and political rights cannot be dissociated from economic, social and cultural
rights in their conception as well as universality and that satisfaction of economic,
social and cultural rights is a guarantee for the enjoyment of civil and political
rights".
However, given that women tend to have a lower standard of living than men, and given
women's subordinate position in society, a guarantee of these basic conditions of
human living is critical for the achievement of women's human rights. The preamble to
the United Nations Convention on the Elimination of all Forms of Discrimination Against
Women addresses the heightened impact of women's suffering in conditions where
basic needs are not met by stating that
"in situations of poverty, women have the least access to food, health, education,
training and opportunities for employment and other needs...".
The right to health, food, water and social security is, therefore, particularly a woman's
right because women have greater difficulty obtaining access to health services, food,
water and social security than do men.
RECOMMENDATIONS:
The main concern with the current formulation of the right to health, food, water and
social security is its approach to the right to health. This is problematic for the following
reasons:
1

The provision does not guarantee a right to health care, but only a right to
"access to health care services". The language of a right to access to health
care services is weaker than simply a right to health care services. The stronger
wording of a right to health care would make it more difficult for judges to diminish
the content of the right and hold, for example, that the state is not responsible for
providing funding for basic health care services. The words "access to" before
"health care services" should be deleted.
* * *
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SECTIONS 35 & 39 - LIMITATION AND INTERPRETATION OF RIGHTS:

The importance of International Human Rights Instruments and women's human
rights in the limitation and interpretation of rights:
Many international documents include strong protection for women's human rights.
Examples of these documents include the Convention for the Elimination of
Discrimination Against Women and the Vienna Declaration on Human Rights. Under
international law, South Africa is bound to comply with the provisions of these
documents, however there is no effective domestic legal requirement of compliance.
Women cannot insist that the courts enforce the provisions of these documents in South
Africa.
Wording in the South African Constitution that requires the court to consider
international instruments would more effectively bind the South African government to
documents such as the Convention for the Elimination of Discrimination Against
Women. It would also require the court to consider provisions in international
instruments like the provisions that guarantee individuals the right to determine the
timing and spacing of their children. Requiring the courts to bring international
approaches to the interpretation of rights in South Africa would provide tremendous
support and weight to arguments in favour of women's human rights.
International documents are referred to in both the limitations and interpretations
clauses:
1
Limitations clause: Section 35 of the draft Constitution provides that the rights in
the Bill of Rights may be limited provided
*
the limitation is reasonable and justifiable in an open and democratic
society based on freedom and equality,
*
is compatible with the nature of the right that it limits and,
*
under section 35(1)(c), the limitation is "consistent with the Republic's
obligations under international law".
Section 35(1)(c) is bracketed to indicate that its inclusion in the final constitution
is still under discussion.
2

Interpretations clause:
Section 39 tells judges what they must consider when interpreting a particular
right. Section 39(1)(b) provides that when interpreting the Bill of Rights every
court "must consider all applicable international law".
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RECOMMENDATIONS:
The reliance on international human rights instruments in the interpretation and
limitation of rights in the South African Bill of Rights is very important for the
advancement of women's rights in South Africa given the stronger protection of the
interests of women in these documents.
1

Section 35(1)(c) which requires every limitation of a right to be "consistent
with the Republic's obligations under international law" should be included
in the Constitution.

2

Section 39(1)(b) which suggests that Courts "must consider all applicable
international law" in interpreting the Bill of Rights should be strengthened by
using wording similar to that of section 35(1)(c). The Court should be required
not only to "consider" all applicable international law in interpreting rights, but
should be directed to interpret the Bill of Rights in a manner consistent with
South Africa's obligations under international treaties.
Section 39(1)(b) should read:
3. When interpreting the Bill of Rights, every court...
(c) must do in a manner consistent with South Africa's obligation
under international law.
* * *

ASTROLOGICAL SOCIETY OF SOUTH AFRICA
As the official representative of the astrological community of South Africa, it is our
considered and professional opinion that the law governing the registration of births in South
Africa be amended so that, in addition to the normal procedure of date, month, year, and place
of birth THE TIME OF BIRTH OF EACH INDIVIDUAL BE STATED ON THE BIRTH
CERTIFICATE (Using the 24 hour clock)
1

For workers in the counselling profession of astrology, accurate official birth data is the
essential basis upon which the extraction of personal psychological information
depends. Without reliable birth times, astrologers are seriously hampered in their task
of serving the public, and their expertise and professionalism are compromised.

2

Even though the registration of births is difficult to implement in the rural areas, we
understand that it is law to record the time of birth in hospital records (both state and
private), and it should not pose a problem to extend this information to the actual birth
certificate. At present, it is almost impossible for astrologers to access this information
from old population records or from hospitals.

3

This law pertains in Germany, France, Scotland and other countries and greatly
facilitates statistical population studies.

Cynthia Thorburn D.M.S.Astrol
CHAIRPERSON OF THE ASTROLOGICAL SOCIETY OF SOUTH AFRICA
[Date Received : 21.02.96]

THE SOCIETY OF UNIVERSITY TEACHERS OF LAW
16 February 1996
JUDICIAL SERVICE COMMISSION - SECTION 104 OF THE DRAFT NEW
CONSTITUTION
Section 105 (1) (g) of the Interim Constitution provides for a professor of law designated by
the deans of all the law faculties at South African universities to be a member of the Judicial
Service Commission. Our Society facilitated the designation by the deans of the present
incumbent, Professor Etienne Mureinik.
At the General Meeting of our Society, which took place on 25 January 1995, it was resolved
that the following submissions with regard to section 104 of the draft New Constitution be
made to the Constitutional Assembly:
1. Section 104(1)(g) should be amended to read 'one professor of law designated by the
Society of University Teachers of Law.'
Motivation: The society is an NGO which is more broadly representative of university law
teachers than are the Deans.
2. Section 104(1)(g) should provide for the designation of an alternate.
Motivation: During 1995 our Society, on behalf of the Deans, requested the Judicial Service
Commission to allow John Milton to act as alternate while Prof Mureinik was overseas. The
Judicial Service Commission's response was that it could not allow this because the
Constitution did not provide for an alternate. Prof Milton was allowed to attend only as an
observer.
3. Section 104 should expressly allow the designating body to change its designation by
notice to the chairperson of the Commission.
Motivation: For various reasons it may be necessary or desirable for the designating body to
change its designated member. Neither the Interim Constitution or the draft of the New
Constitution make provision for this and there is doubt as to whether such a change, or new
designation, is competent.
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HONORARY SECRETARY

FREE MARKET FOUNDATION
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Tue, 20 Feb. 1996 12:59:18 +0200
Free Market Foundation <fmf@lia.co.za>
our submission to the CA

20 February 1996
Herewith our submissions to the Constitutional Assembly as discussed. Please acknowledge
receipt. Thanks.
Topics covered: Property rights
Bill of rights (includes limitation clause and horizontality)
Community empowerment
Direct democracy
_______________________________________

PROPERTY RIGHTS
Synopsis
In the concurrent interests of past, present and future property rights holders, and of the
country as a whole - there is an overwhelming case, on both moral and pragmatic grounds,
for the unambiguous protection of property rights in the Constitution.
To secure the legitimate rights of all concerned, the Constitution should have three
objectives.
1. As an essential ingredient of transition, it should explicitly restore and protect the rights
of dispossessed people whose rights were violated in the past.
2. For precisely the same reasons, it should protect the rights of present holders of justly
acquired property.
3. Again for the same reasons, it should protect the rights of people who acquire property in
the future -- most of whom are likely to be those who were previously dispossessed unjustly.
There is, properly understood, and despite popular rhetoric to the contrary, no real conflict
between the interests of past, present and future holders of property rights. They can and
should all be protected at the same time. Indeed, the case for the protection of existing and
future rights is precisely the same as the case for full restitution or compensation for past
wrongs. An attempt to rectify yesterday's unjust dispossessions by means of future unjust
dispossessions makes no sense. Two wrongs that do not make a right. Past injustices do not
justify future injustices.
Conversely, that which justifies the protection of existing and future rights, necessarily
justifies full restitution or compensation for past violations. A policy that up holds one set of

property rights above another is necessarily arbitrary, discriminatory, contradictory and
unjust.
Arguments that have characterised the debate hitherto, and that seek to frame the property
rights clause as if there is an inherent conflict of rights or contest between the dispossessed,
present owners, and future owners are, therefore, fundamentally mistaken. Jurisprudentially
and morally, an injury to the rights of one is an injury to the rights of all.
The Constitutional Assembly should therefore provide for the unambiguous protection of
property rights in the final Constitution in preference to the three compromised options in the
present draft. Whilst much of this submission, and the discussions in general, equates
property with land, it is imperative to remember at all times that it embraces all forms of
movable and immovable property, and material and intellectual property. To the extent that
the Constitution allows future regimes to violate property rights, it will be able to do so in
respect of land, shares, vehicles, machinery, savings, franchises, patents, copyright, livestock,
produce, et al
1.0 Four fundamental principles
Minister Derek Hanekom has, on numerous occasions, articulated three of these principles as
being redistribution, restitution and secure tenure. Additionally, good law and good
constitutions promote enduring certainty.
Counter-intuitively, perhaps, a rigorous and consistent application of the property rights
principle is not only consistent with all these goals, but is the most promising strategy for
advancing them jointly and severally. There happens to be a fortuitous harmony of interests
between them. The idea that one has to be compromised for the sake of another is
conceptually flawed. This notion is based on a misconception of the essential nature of the
concept of property rights.
The following section examines practical ways in which all key aspects of land reform -restitution, redistribution, security of tenure and legal certainty -- can coexist without
contradictions or the need for dilutions. That this is so is per se evidence for the case
presented here. This is a sincere attempt, by experts in the field, to reconcile the supposedly
divergent interests that have hitherto prevented consensus.
1.1 Redistribution
Redistribution by coercive means and security of tenure are self-evidently mutually exclusive.
However, redistribution can be reconciled fully with secure tenure by promoting large scale
voluntary redistribution. This would be achieved by minimising or discontinuing the
enforcement of the plethora of inherited statutory and institutional constraints on the
spontaneous and proven propensity of markets to redistribute property. These include the
laws governing credit, conveyancing, land survey, subdivision of land, township development,
zoning, equities, companies, licensing, transfer and stamp duties, and the like.

Redistribution is, by definition, promoted when people are free to exercise the right of
alienation in whole or part. The notorious land acts, and countless other curtailments of
property rights, were introduced by earlier regimes precisely because they recognised this.
They observed that, in the real world, property tended to be redistributed on a scale wholly
unacceptable to them. They and their followers often expressed the fear that, unless black's
property rights were curtailed, black South Africans "would take everything over" ("hulle sal
alles oorneem").
The historical record provides ample evidence that this expectation was justified. During the
brief periods that black South Africans were free to acquire property, and property markets
were relatively deregulated, they succeeded in many areas of enterprise -- including in the
acquisition of rural and urban land through direct ownership and tenancy.
Should the state decide to intervene directly to subvert the natural redistribution process,
however, this could be adequately achieved, without diluting constitutional protection of
property rights. The state can and should, for instance, use the vast property holdings and
other assets amassed in its hands (for past ideological reasons) for redistributive purposes.
Should it decide to redistribute private property, the property rights principle -- security of
tenure -- obliges it, to compensate fully those from whom property is redistributed.
It would be an unconscionable irony to right past wrongs by way of the same illegitimate
means that the dispossessed were violated in the first place.
Whatever is decided regarding existing property rights, no coherent case has been made for
not constitutionalising the undiluted protection of those, especially the dispossessed, who
acquire property legitimately in the new SA. Everyone in good faith should at least agree that
the those whose property rights were so ruthlessly violated in the past, should never be at risk
again in the future. It could truly be said that those who sacrificed so much in the struggle will
have been betrayed if they fail to gain the protection of the rights against the violation of
which they fought for in the first place.
And it should be remembered that apartheid -- like most crimes against humanity -- would
have been impossible had there been an effective property rights clause since 1910.
1.2 Restitution
The concepts of restitution and (coercive) redistribution are frequently confused and even
used synonymously. They are poles apart. The principle of restitution is simply an aspect of
property rights. The right to restitution or compensation is the right to property.
There is no need to negate the very essence of the property rights clause, as all the present
proposals envisage, in order for the government to acquire property for redistribution. This

should be done just as democratic governments and the private sector do the world over through purchasing property that comes on the market.
Powers of expropriation are acceptable only where there is no reasonable alternative, such as
a locality-bound harbour, freeway or security installation.
This conception of property rights is not history-specific. It should apply for all time: anyone
whose property rights are violated in the future should, likewise, have the constitutionally
protected right to restitution or compensation. That would be the effect of a good clause.
Note that there is nothing special about this view. It is an inherent ingredient of most common
law systems. Anyone, including the state, that violates anyone else's property (or other) rights,
should always be liable for restitution or compensation (damages).
Except where existing property holders have acquired their property by identifiable unjust
means (i.e. other than by bona fide purchase, inheritance, donation, or whatever), they should
in no way be penalised by the state's need to restore or compensate. This would turn innocent
people arbitrarily, randomly and unjustly into victims and result in a never-ending cycle of just
claims. At some future time, when the passions and resultant distortions of our present
transition have receded, progressive and fair-minded people will find the case for
compensating the new round of victims -- on identical grounds -- irresistible.
Finally, regarding restitution, suitable evidence of confiscation or expropriation without
adequate compensation must obviously be produced in support of claims. But the burden on
those claiming restitution/compensation should not be prohibitive, especially bearing in mind
the fact that most of them are unlikely to be 'sophisticated' or wealthy, because, in part, of the
past violation of their rights.
1.3 Security of Tenure
Security of tenure is synonymous with property rights. Without entrenched property rights,
there cannot be security of tenure in any meaningful sense of the word. A demand for security
necessarily implies a demand for uncompromised property rights.
To be sure, there are a few advanced countries without constitutionally entrenched property
rights. However, they are the exceptions to the rule. Such countries, like Britain, have the
benefit of a secure climate of democratic values, and centuries of cultural and legal respect for
property rights.
The norm, as the ANC observes in its publication, What is a Constitution?, is that "Most
Constitutions provide that the state cannot take a citizen's possessions without compensating
him". (p58). Probably the worst apartheid abuses revolved around the abuse of property
rights. No future government should ever again be allowed to commit similar abuses.
Effective constitutional protection is the only way in which to achieve this.

1.3.1 Protection Against Violations by Future Governments
Even more fundamental and enduring than the principle of (market-driven) redistribution and
restitution, is the need to protect citizens from the violation of their property rights by future
governments.
Typically, the arguments against strong property rights rely on the bona fides of the existing
leaders of the existing government (and their assurances that they have no intention of
violating property rights). Therefore, it is presumed, a property rights clause is unnecessary,
or a diluted one will suffice.
This notion completely misses the point of a property rights clause in the first place -- or, for
that matter, of a Bill of Rights, or a Constitution. Why have one if the government can be
trusted?
The purpose of constitutions and constitutional constraints on the state, and a bill of rights in
particular, is not to protect people from a government that respects their rights, but from one
intent on abusing them. Whether or not the government of the day respects rights is
completely irrelevant.
What is relevant, is that present leaders who have no intention of violating rights ought not to
object to the inclusion of those rights in the constitution. The degree to which present leaders
are in good faith is the degree to which the fundamental rights they respect are
constitutionalised in order to ensure as best they can that their successors - whether within the
same party or otherwise - will be unable to violate the rights they respect.
What the Constitutional Assembly and the drafters of the bill of rights (especially the property
rights clause) should imagine as they draft, is a government as intent on violating property
rights as the apartheid regime and its predecessors during the past three centuries. It is from
such abuse that South Africans need protection now and forever.
There is an understandable concern that the protection of property rights would amount to the
undue protection of white privilege and ill-gotten apartheid gains. However, when designing a
constitution for the long-term, this is not the issue. It is blacks whose rights were violated in
the past, and their liberation would be betrayed were blacks not now to gain the unambiguous
protection of the rights of which they have been stripped.
1.3.2 Protection of bona fide owners in the event of repossession
The property rights clause should also ensure the protection of, or compensation for, the
property rights of bona fide owners of land in respect of which there is a valid land claim by a
third party.

Whilst people whose rights were violated in the past should be entitled to restitution/
compensation it is equally true that present bona fide owners of any race -- for the time being
most are white -- should and need not be penalised. Property rights, properly understood and
applied, will, we have argued, protect the rights of dispossessed and present and future
owners equally. The burden for righting the wrongs of the past should rest entirely on the
shoulders of the culprit: the state. Turning one innocent person into a victim in order to do
justice to another is the problem rather than the solution.
Furthermore, there is no case to be made for delayed or reduced compensation of a present
bona fide owner whose property is repossessed. Compensation should be full and immediate.
If the state lacks resources with which to compensate a restitution claimant, it is a matter
between them, to be resolved as justly and expeditiously as possible, perhaps, for instance, by
the transfer to the aggrieved person of comparable state-held property elsewhere, or of other
state assets (held at whatever level of government).
Needless to say, to justify protection, property rights must have been acquired legitimately.
Ad hoc legislation, under consideration by the Department of Land Affairs, may be necessary
to deal with mala fide dispossessions by, for instance, some former homeland regimes, at
token prices. (The legitimate protection of existing property rights is not to be confused with
land disposals that ought to be set aside, or with cases where additional money should be paid
in. In cases such as those alluded to above, where land may have been disposed of by a
homeland government to a favoured beneficiary at well below its recognised market value, the
transactions concerned should be investigated to see if there was real corruption. Mechanisms
for dealing with dubious land disposals, whether historically or in future, are adequately
provided for in ordinary legislation and the common law. Such problems will always arise,
since the State Land Disposal Act permits it to dispose of land "on such terms as it deems fit".
This issue is not to be confused with the question of legitimate land acquisitions and rights.
Disposals in the normal course and acquisitions in bad faith are not the same thing and should
preferably not to be dealt with in the same context.
Acquisitions by the state itself might be found to have been male fide, for example, where a
farmer may have been paid much more than "consolidation" land may have been worth, or
where powers of expropriation were used to victimise people (mostly blacks). Such
acquisitions may also justify separate section.)
1.4 Legal Certainty
Good law and good government demand that every effort be made to ensure that all
legislation, especially a bill of rights and a constitution, are maximally unambiguous and
enduring.
The needless vagueness and uncertainty, and the manifestly temporary nature of the existing
qualifications to the proposed property rights clause/s is, for citizens and investors, akin to a

team preparing for and going onto a sports field without knowing in advance whether the
game is to be subject to the referee changing the rules at will.
In the government's laudable efforts to generate investor confidence, a crucial element would
have to be security of property. Bankers report that mortgage markets have already been
destabilised due to uncertainties surrounding tenure and restitution rights.
There is no reason why property rights protection -- a simple matter in principle -- should be
subject to such ambiguous, subjective and confusing qualifications. All that needs to be done
is to protect people from the confiscation of their property by the state.
Not only would the addition of the proposed dilutions generate needless uncertainty, but the
courts are obliged, in South African law, to read meaning into the clause-specific limitations
that go beyond general limitation clauses.
The question to ask is: What is it that the state might want to do that it cannot do under
the other limitation clauses? The answer must surely be something unacceptable in an open
and democratic society; something that negates the essential content of the rights concerned.
2. Draft Constitution
Options 1 and 2 of Clause 24 of the draft constitution do not protect property rights whereas
Option 3 with the amendments proposed will protect property rights.
2.1 Clause 24, option 3, subclause 3 reads as follows:(3)
Property may be expropriated only in accordance with a law of general application (a)
for public purposes or in the public interest which includes land reform; and
(b)
subject to the payment of just and equitable compensation, the amount, the timing and
manner of payment of which have been either agreed or decided by a court.
Sub-clause 3(a) should rather, we submit, read:
for a public purpose for which there is no reasonable alternative
The reason for this proposal is discussed below.
"...public purposes..."
Public purposes are not an adequate reason to violate property rights. If the state wants to
build a post office, police station or other government building, there is no reason why it
should have powers beyond those which a private individual, church or company has when
they want to build. The state should purchase the land from willing sellers.

The only case to be made for expropriation (with full compensation) is where the intended
usage is in some sense locality-bound. This would be quite rare. Typical examples are
harbours, dams, or routes such as trunk roads or railways
The clause should therefore be more precise. It should be reworded as follows:for a public purpose for which there is no reasonable alternative.
"... public interest ..."
The reference to public interest in 3 (a) should be removed. This term is almost meaningless.
Everything governments do anywhere in the world, however democratic or tyrannical, is said
by those governments, and usually by its courts, to be "in the public interest".
What constitutes "public interest" is a matter of ideology and transient political policy. It has
no objective meaning of the kind a constitution demands. The whole point of a constitutional
right is that is should not be subject to the ideological vagaries of whoever the leaders of the
government of the day might be.
There is no reason why the state should confiscate or expropriate land, or violate property
rights, other than for public purposes such as roads. If land is required merely for its day-today pursuit of the "public interest", the government should have to acquire the property
concerned in the market ace as would any other person.
"... land reform ......"
The reference to land reform should also be removed. The words mean all things to all
people. To the former government, the group area laws, and the 'betterment schemes' were
"land reform". In countless right and left wing totalitarian countries land reform has meant
confiscation without compensation.
In any event, these words are superfluous, unless they are intended to have some sinister
meaning. They, along with other provisions in the constitution, and future legislation for
which no abnormal powers will be necessary, constitute land reform. Far-reaching land reform
measures, including all the proposals that have been suggested by the ANC to date, would be
perfectly constitutional without a dilution of property rights.
Lest it be thought that extraordinary powers are needed to enable the state to make sufficient
land available, it should be borne in mind that much more land can be made available for
redistribution by the simple expedient of using existing state land. For whatever ideological or
other reasons, the former government, in all its forms, amassed vast expanses of land in its
hands. Much or most of it is under- or unutilised. It may be:
*
held by the provinces which inherited homelands land, (almost all of which was and
remains state owned),

*
*

by Departments such as Land Affairs, Forestry, Transport, Defense, by local
governments,
and by parastatals.

To the extent to which the state wants to provide extensive tracts of land to formerly
disadvantaged people, it has at its disposal many alternatives that require no dilution of
property rights protection afforded by the constitution. Secure tenure would actually advance
the cause of land reform.
24 (Option 3) Sub-clause 5 reads as follows.
Every person and community dispossessed of land after 19 June 1913 as a result of a
discriminatory law or practice has the right to claim restitution of the land or equitable
redress subject to and in accordance with this section and a law of general application.
It seems probable that restitution in terms of this sub clause will be at the expense of the state
(where the present holder has bona fide possession) However, this could be interpreted to
imply that restitution must be at the expense of an existing bona fide occupier. To remove the
matter from doubt, this sub-clause should be amended as follows:
.... equitable redress at the expense of the state ...
Conclusion
The effect of removing the existing property rights protection (which is in the Interim
Constitution) or of giving the state wide powers to violate property rights, could have a
disproportionate impact on ordinary people as well as on local and foreign investors.
Had there been no property rights clause in the Interim Constitution, as in Britain, the failure
to introduce one would not amount to much. But if there is one, as in Germany, and it is
purposefully removed, the implications are obvious: the state wants to seize property of any
kind. Why else would it remove protection, especially in the face of severe opposition?
Conversely, strengthening the existing clause, apart from being the right thing to do, would
send a much-needed and very positive message to potential foreign and local investors.

THE BILL OF RIGHTS
The key to a successful future in this country is a constitution that protects the rights of every
citizen and provides the framework for good government in the new South Africa.
The purpose of a constitution
The primary purpose of a constitution is to protect citizens from the state. This is necessary
because governments are legally entitled to use force (the army, the police and prisons) to
compel obedience. The state has the power to do things to citizens that citizens may not do to
one another.

For example, in many countries the state can conscript citizens into the army and force them to
fight and risk their lives for their country. But if a powerful citizen attempted to force others
to give up their normal lives and jobs and to protect him at the risk of losing their lives he
could be charged with all sorts of crimes including slavery.
Because governments enjoy these special powers all democratic constitutions are based to
some degree on trust. The people elect and empower representatives trusting that they will
not abuse their position.
However, trust alone is clearly insufficient to prevent power from being abused, so in
constitutional democracies various checks and balances aim to contain the exercise of state
power within certain well-defined limits.
Constitutions are created to protect us, not from the best of governments, but from the worst.
Many South Africans would argue that they have fought for three hundred years to establish a
state that they can, at last, trust. They feel that there is no reason to fear our present
government.
But what about the government that our grandchildren vote into power? Constitutions are not
designed to protect us for only a few years; they are there for the long term. The people in
this country deserve a constitution that will protect them even if their worst political enemies
come to power.
Only if the members of the extreme right wing feel secure under a government made up of the
extreme left wing, and only if members of the extreme left wing feel that their rights are secure
under a government made up of the extreme right wing, can we say that we have a sturdy
constitution.
Constitutions protect citizens through various mechanisms. Many of these checking and
balancing mechanisms have been included in the draft constitution. This submission makes
proposals to strengthen those provisions and to include additional mechanisms that have been
overlooked.
Protecting human rights
Bills or declarations of rights are an important mechanism to protect individuals from
government abuse.
In a traditional bill of rights, such as that of the USA or the French Declaration of the Rights
of Man, common law freedoms are listed which can be enjoyed by all people simultaneously.
These are genuine liberties or freedoms (or "first-generation" rights).
The common law does not envisage a certain type of society and draw up a body of laws
intended to bring it about, as governments often do. Rather it assumes, and aims to protect

from violation, inherent common-law or fundamental freedoms which can be enjoyed by all
people simultaneously.
For example, it is possible for any individual, regardless of race, gender or other distinguishing
factors, to enter contracts; to earn income; to buy movable and immovable property from a
willing seller and do whatever he wishes with it; to move freely through the public domain; to
speak or write on any matter as long as he does not commit libel or slander; to be tried in an
impartial court if accused of a wrong-doing; and to vote for the political representative of his
choice -- without impinging on the right of any other person to the same freedoms.
Some South Africans argue that these rights are not sufficient for this country because they
don't provide people with the wherewithal to exercise them, nor do they reverse the damage
done by apartheid. The people who need most protection from the state are those who most
lacked it in the past: the poorest and weakest members of our society. Thus it is argued that
beyond protecting the basic rights of all citizens the constitution should come to the assistance
of the poor and those who have suffered discrimination, and help them to overcome the
disadvantages they suffered under apartheid.
For this there should be a second category of rights ensuring that all people have a house, job,
education and so on, so that they can take advantage of basic freedoms. These are called
"second-generation" rights. They purport to impose on the government an obligation to
confer benefits on some groups. This can only be done, however, at the expense of others. In
other words, second-generation rights can only be granted by invading the liberties or
freedoms of other persons, usually by raising taxes to provide the privileges concerned to the
classes benefiting.
To achieve these socio-economic goals, or second-generation rights, our draft constitution
includes promises to provide anyone who needs it with emergency medical treatment (26(3)),
and every child with basic nutrition, shelter, health care services and social services (27).
All fair-minded South Africans agree that these are important goals and the inequalities and in
justices which have resulted from apartheid should be eliminated as quickly as possible.
But the proper place for these goals is in the preamble to the constitution, because, as
important as these objectives are, at present our government simply does not have sufficient
funds to meet them. If the constitutional court insisted that government supply emergency
medical treatment for all; education including adult education for all (28 (1)); and basic care
and the equivalent of family care as well as shelter and services for every child, the
government would either have to increase taxes to the point where the economy would
collapse, or supply these needs but neglect others of perhaps equal importance.
In countries with second generation rights in their constitutions, those rights are not enforced
where it is impracticable to do so. The consequence is that the same criteria of

impracticability is also applied to first generation rights, with the result that the courts are
prepared to uphold government violations of, for example, freedom of movement and the right
to a fair trial on the grounds that protecting those rights would be impracticable.
In most cases the draft constitution's Bill of Rights does not make outright promises for
certain goods and services. Instead it requires that the state take "reasonable and progressive
legislative and other measures to secure" for example, nature conservation (23(b)); adequate
housing for all (25(1)) and health care services and social security (26(1)).
The difficulty here is that decisions regarding what is reasonable and progressive legislation
should be made by elected politicians. However, since judges have the right to rule on the
constitutionality of government actions, if these socio-economic goals remain in our final
constitution any person or group of people can approach the constitutional court and
challenge actions of the government of the day on the grounds that it has failed to "take
reasonable and progressive legislative action" to provide housing, health care or to conserve
the environment. The constitutional court judges will then decide whether or not the political
decisions and priorities of the legislature are correct, and the judges (who cannot be voted out
of office should they fail to act in the interests of the voters) will have the final say on the
matter.
We believe that the task of reversing past wrongs should be undertaken in the political sphere
and the chapter on rights restricted to upholding genuinely enforceable or justiciable commonlaw liberties and freedoms.
However, because of the urgent need to address socio-economic issues, goals such as housing,
health and conservation, these matters could be included under "National Goals" in the
preamble which would ensure that the judges took them into consideration in their decisions.
Alternatively, socio-economic goals could be listed in a "Transitional Affairs" appendix to the
constitution, to be revisited at regular intervals and to lapse when no longer necessary. In this
way the socio-economic goals would compromise neither the fundamental freedoms nor the
power of the legislators to act as they see fit in the long term.
Horizontal application of bill of rights
The original purpose of bills of rights was to protect citizens from the abuse of state power.
The idea that rights should apply not only between citizens and the state, but also horizontally,
i.e. between citizens and one another, was introduced to constitutional law during this century.
In the case of classical bills of rights which protect basic freedoms there is no point in applying
rights horizontally because they are already upheld by the common law.
It is only when socio-economic goals are included in a bill of rights that the question of
horizontality becomes relevant. Horizontality applied to the socio-economic aspects of our
draft bill would mean, for example, that businesses would no longer be free to employ

whomever they regarded as the best person for the job. If challenged, they would have to be
able to prove in a court of law that in choosing one candidate they were not discriminating
against any other candidate.
The introduction of horizontality combined with second generation rights would place many
common law rights in jeopardy and put various aspects of the law in contradiction with others.
Section Thirty-one, Access to Information, is applied horizontally in the draft bill of rights
3 1 (1)(b) and states that: "Every one has the right of access to any information that is held by
another natural or juristic person and that is required for the exercise or protection of any
rights". This conflicts directly with the right to privacy which includes the "right of any person
not to have the privacy of their communications violated".
Specific clauses in the bill of rights
Section Two -- Equality
In the draft constitution 8.(1) says that everyone is equal before the law statutory affirmative
action which requires that the government classify people by race and gender and treat them
differently depending on their classification. However, 8. (2) Option 1 says that "measures
that are designed to ... advance groups or categories of persons disadvantaged by [unfair]
discrimination may be used"; and 8.(2) Option 2 states that "this section shall not preclude
measures likely to achieve the adequate protection and advancement of persons or categories
of persons disadvantaged by unfair discrimination......" and Option 2 (4) states that
"Discrimination ... is unfair unless it is established that the discrimination is fair."
At least eighty percent of South Africans have been disadvantaged by unfair discrimination.
Statutory measures designed to discriminate in favour of the vast majority the population
defined by race and gender make nonsense of section 8.(1).
We submit that 8(2) Options 1 and 2 should be omitted and the intention that the state
promote equality of condition should be included in a genera of "National Goals" which should
be included in the preamble or Transitional Affairs appendix to the constitution.
Section twenty one -- Economic Activity
Option 2(2) contradicts Option 2(1) and such should be omitted. In place of the three Options
offered here we propose a statement to the effect that:
The state shall make no law that inhibits the right of the people to improve their quality
of life, material welfare and personal development.
Section twenty-three -- Environment
Section 23(a) states that every person has the right to an environment which is not detrimental
to his or her health or well-being. This cannot be regarded as a natural or fundamental right
since without any human intervention, famines, floods, earthquakes, fires and plagues occur in

nature and threaten the health and well-being of people. Nor is it a right that can be conferred
by the state which does not have the power to prevent natural disasters.
The inclusion of rights that are not enforceable nor achievable by the state undermines those
rights which are enforceable. The clause should therefore be omitted from the chapter on
rights and included in "National Goals" along with 23 (b) to the effect that the state aim to
promote a healthy environment for the people.
Section twenty-seven -- Children
27.(b)(c)(d) and (c) (parental care; security, nutrition, health and social services; not to be
subject to neglect or a use., not to be subject to exploitative labour practices) cannot be
guaranteed by the state, they should therefore be deleted from the bill of rights and included
under "National Goals".
Section thirty-five -- Limitation
This section states that entrenched rights "may be limited by or pursuant to law" only to the
extent that the limitation is reasonable and justifiable/necessary in an open and democratic
society based on freedom and equality, and compatible with the nature of the right that it limits
and is consistent with the Republic's obligations under international law.
No matter how well-intentioned this may be, it means that government at all levels has the
power to violate fundamental rights, and this power is vaguely defined and open to differing
interpretations. Legislative violations of all the listed rights, from the right to life to the right
to vote, will be measured against this limitation clause.
Another shortcoming of the limitation clause is that it regards some rights as more important
than others: some can only be overridden when "necessary". So a law cannot encroach on the
right to dignity, for example, unless this is "necessary", but curiously the same protection is
not extended to the right to life.
The limitation clause has been defended on the grounds that it is similar to that found in the
Canadian Charter. It is claimed that the Canadian legislature is faced with "a formidable onus"
if it wants to limit citizens' rights. On the contrary, it has proved easy to override rights in
many Canadian cases. Initially, Canadian courts said a law could violate basic rights only "as
little as possible", but later they decided a law could violate rights "as little as reasonably
possible" and that courts should be slow to second guess "the wisdom of policy choices made
by our legislatures".
If there must be a limit on the extent to which any particular right is protected, the precise
limit should be written into the section that entrenches that right. In the German Basic Law,
for example, the home is considered inviolable, but this right is limited to allow violations in
order to combat an epidemic or to protect juveniles. In other words there are precise limits as
far as possible which are specific to the particular right. In the South African bill, the

following freedoms may be limited in specific ways: 1) Movement - Everyone has the right to
freedom of movement with these limitations a) for the purposes of the prosecution or
punishment of offences, b) to prevent the spread of epidemic diseases or c) to deal with
natural disasters or serious accidents or the threat thereof. 2) Association - Everyone has the
right to freedom of association with this limitation: a) in the case of persons who associate for
the purpose of conspiring to commit an offence. 3) Privacy - Everyone has the right to privacy
with these limitations: a) to protect minors, b) to save persons in immediate danger.
If further limits of rights are felt to be necessary, the bill of rights should be amended to allow
this, only with the agreement of, say, 75% of the people in a referendum. This puts the people
in control, not the politicians and constitutional courts.
No special privileges for the state governments
The bill of rights should include a clause which prevents legislatures from conferring on the
State special privileges which are denied to private citizens.
In particular, the State should be forbidden from conducting any enterprise or business activity
while prohibiting others from also carrying on the same activity.
Secondly, the State should be forbidden from exempting itself from the effects of laws
imposed on other persons.
The following wording is proposed:
"An organ of state at any level of government shall not be accorded special privileges which
are not also available to other persons and in particular, but without derogating from the
generality of this provision, shall not (a) carry on any enterprise or economic activity to the exclusion of other persons;
(b) be exempt from the operation of laws to which others persons are subject."

DIRECT DEMOCRACY
Democracy and accountability
The word "democracy" is derived from the Greek words for "people" and "govern". In its
original sense the word means that the people, rather than the politicians, should control the
decisions which affect their lives by voting directly on specific issues or by choosing
accountable representatives to carry out their wishes. Thus the idea that the people should be
sovereign is central to the democratic ideal.
The extent of democracy in a society depends on the relationship between the state and the
people. In highly democratic societies people can ensure that their chosen representatives
remain answerable to them and take their wishes into consideration when making decisions.
All governments fall somewhere along the spectrum between pure democracy, in which the
state acts only to carry out the will of the people and is completely answerable to them, and an

unlimited autocracy, in which the rulers exact obedience to their whims and have no concern
for any interests but their own.
One-person-one-vote
Universal franchise is an essential prerequisite for democracy but on its own is no guarantee of
democracy or personal freedom.
For example, if 100% of people have the vote and 51 % vote to chop off the left ears of the
remaining 49%, the will of the majority will have prevailed, but few would call the decision
democratic. If whites were the majority in South Africa and they voted in favour of apartheid,
then apartheid could be reinstated in all but its political form under a system of one-personone-vote with no checks and balances.
Unlimited democracy can lead to the destruction of democracy. A classic example is the
popular vote which led to national socialism (Nazism) in Germany.
Clearly, then, universal franchise alone is not an adequate guarantee of democracy or freedom.
Direct democracy
The world's first democracies were the city states of ancient Greece, these were direct
democracies in which all adult male citizens voted directly on major issues.
Direct democracy is still the basis of much decision-making in Switzerland and the USA today,
and traditional African societies are based on a similar kind of participatory democracy.
Since it is time-consuming and cumbersome for an entire population to gather together every
time a decision must be made, the step from direct to representative democracy, in which a
small number of people are elected to act on behalf of others, is an obvious one, and easily
made.
But representative democracy has serious shortcomings. For one thing, it is most unusual for
a voter to find a political party that represents accurately all his or her preferences. The voter
might be happy with his chosen party's position on abortion and capital punishment, but dislike
its policies on education and taxation. But when he votes for a representative he cannot pick
and choose the policies he prefers, he must choose one party and accept the combination of
policies that party offers.
Moreover, democratically elected representatives frequently abuse or overstep their mandates.
They promise one thing and then vote for another. In almost every country, the majority of
people oppose many of the policies which their elected representatives implement. The reason
why these interventions come about nonetheless is known as Olson's Law, in honour of the
economist Mancur Olson, who observed that small powerful groups invariably manipulate
government in order to serve their vested interests.

The most effective and the most democratic way to ensure accountability is direct democracy,
by which the people reserve the right to recall unaccountable representatives, initiate their own
laws and to vote directly on proposed legislation and proposed amendments to the
constitution.
In modern democracies direct democracy takes the following forms:
1) The lawmaking initiative and referendum
The right of the people, initiated by a petition signed by a certain number or percentage of
voters, to propose legislation which must be put to the vote by the people directly in a
referendum, or by the elected legislature.
2) The vetoing initiative and referendum
The right of the people, initiated by a petition signed by a number or percentage of voters
within a certain time after the passing by the legislature of a law, to propose that a measure to
veto that law be put to the popular vote in a referendum.
3) The compulsory constitutional referendum
The obligation to refer every amendment to the constitution to a referendum of the people.
4) The constitutional initiative and referendum
The right of the people, initiated by a petition signed by a certain number or percentage of
voters, to propose amendments to the constitution, which must be put to the popular vote in a
referendum.
5) The recall initiative and referendum
The right of the people, initiated by a petition signed by a certain number or percentage of
voters, to propose that a particular politician or other elected or appointed office-bearer, be
dismissed, which must be put to a referendum.
The advantages of direct democracy
There are numerous advantages to the popular vote. It ensures that elected representatives
remain accountable, reflects public opinion accurately, and diminishes the importance of party
politics, thereby reducing polarisation and conflict. Voters accept the electoral defeat of their
party with equanimity when they know that although their party has not gained a majority in
parliament, they can still make themselves heard through the popular ballot.
Direct democracy focuses attention on specific issues. When people are asked, for example,
whether a certain tariff should be introduced, they consider the proposal on its merits instead
of voting according to their political affiliations. Popular ballots also help to break deadlocks
in parliamentary decision-making and enable wrong decisions to be reversed relatively easily.

In both Switzerland, where direct democracy is commonplace, and the USA, popular votes act
as a barometer of controversy, and in times of crisis they increase in number. When people
exercise their sovereignty frequently there is less public apathy, frustration and dissatisfaction
with government.
Politicians, deprived of the power to impose their views on an impotent and unresisting
populace, in time become fellow participants in the law-making process instead of legislative
tyrants and adversaries.
Our proposals for direct democracy in South Africa are based primarily on the use of the
popular vote in Switzerland and the USA.
Common objections to direct democracy
Direct democracy empowers the uneducated
The chief objection to direct democracy is that it transfers power from the educated to the
uneducated. This objection is raised by both the left and the right.
Those who believe that direct democracy empowers the ignorant argue that voters have no
real knowledge of the issues at hand, will not study the propositions properly, and are simply
influenced by whim, advertising, or newspaper advice. However, studies show that although
newspapers certainly play a role in influencing public debate, they can't guarantee the success
of a proposition. People are careful whose opinions they rely on -- the endorsement of
educated elites such as scientists is the most important influence on their thinking, and
politicians play a minor role in shaping their perceptions. Controversial issues often lose at the
polls, especially if experts appear divided. The general attitude of the public is "when in doubt
vote no".
Critics of direct democracy also argue that the process replaces due deliberation, orderly
procedure and legislative judgement with ill-informed and intolerant public opinion which
cannot absorb technical information. Popular votes focus on the short term and prevent
debate, compromise and negotiation, whereas representatives take a longer view, and are able
to assess the question at hand with knowledge and expertise.
In truth, however, elected representatives are no better than the general public at
understanding technical issues. They rely on experts to investigate and advise them, just as the
people do during the run-up to an referendum. Politicians are notorious for oversimplification,
misleading claims, and promises they can't keep. Prior to an election it is easy for them to
offer an array of benefits without revealing their costs, but this cannot be done in the run-up to
a popular vote. When the people vote for new roads, a convention centre or a social benefit,
they demand to know what it will cost them.
The results of referendums are almost invariably restrained. They hardly ever favour dramatic
shifts in public policy. It seems to be universally true that people elected to political office are

more radical than those who elect them. The man in the street tends to be more restrained and
moderate in his judgement than elected representatives.
Black South Africans lack the knowledge and experience to participate
In South Africa the argument that ordinary people are too ignorant to be allowed to vote in
referendums is used mainly with reference to blacks, who are often seen by non-blacks as a
homogeneous block that would vote en masse for any cause advocated by radical leaders.
Ironically, these same people also argue that blacks constantly fight among themselves and are
incapable of agreeing on anything.
Virtually all black South Africans support the RDP. But there is little agreement between, for
example, members of the ANC, the Inkatha Freedom Party, Azapo, the Black Management
Forum, NAFCOC, the PAC, the SACP and the various trade unions and civic associations as
to the degree of power that should be vested in the provinces, or the best way forward
regarding redistribution of land. These issues are as hotly debated among blacks as they are
among whites.
The majority of South Africans of all races are moderate, as are the majority of people in every
country of the world, and there is every reason to believe that they vote along common-sense
lines.
Those who argue that the common man should not be allowed to vote on issues because of his
ignorance must consider whether schooling or lack of schooling is indeed an accurate measure
of a person's ability to decide what is in his best interest. And even if it is, should his lack of
education rob him of the right to decide on his own behalf?
To consider the first question, there is no evidence that people with education and experience
govern well. There is in fact no positive correlation between complex, educated societies and
good government. The Chinese have a sophisticated civilisation which dates from thousands
of years before Christ. The oldest known printed book was produced in China in 868 AD.
The Chinese cast iron centuries before any European civilisation, and had the highest living
standards in the world during the 16th century. But when intellectuals gained power and
influence during the Ming Dynasty and increased bureaucratic controls over businesses, China
began to decline. Under Mao Zedong and the Communist Party it became one of the poorest
nations, with one of the worst human rights records, in the world. In 1980 China's male
literacy rate was only 25%; it was rated 148th out of 171 countries in terms of GNP per
capita, and ninth of 134 countries in terms of civil disorder (South Africa was 22nd).
Rulers of nations are often highly educated and drawn from the most privileged class of their
societies, and they base their judgements on the theories of intellectuals. Yet they frequently
make disastrous economic decisions, and have scant respect for human rights.

This is not to suggest that all educated leaders make bad decisions. but that education and
sophistication per se are no guarantee of good government.
The rural Swiss of the middle ages who ran their communities by voting with a show of hands
in the village square were rough and illiterate. They were less educated and less sophisticated,
in any sense of those words, than South African blacks today. But they were better able to
resolve religious conflicts than the aristocracies and guilds that governed the city-states. The
peasants knew that they themselves would pay the costs of any decision to force either
Protestantism or Catholicism on all, so they decided that each community should make its own
choice.
Switzerland today is an extremely sophisticated and wealthy society. But this society is not
the creation of brilliant economists or far-sighted central planners. Its real architects are
ordinary people, most of whom know very little about economic theory, but a great deal about
their own lives and whether they should be subjected to new laws.
The same is true of South Africans, regardless of the colour of their skin or the level of their
education. An illiterate hawker in Johannesburg understands perfectly well that bylaws
requiring (a) special facilities for him to wash his hands; (b) a lavatory within 100 metres of his
selling point; and (c) a storeroom for his goods not less than 2 metres wide and 2,7 metres
high, with a floor space of at least 6,5 square metres, all mean that when he sells mealies by
the side of the road he runs the risk of incurring a crippling fine.
There is perhaps no stronger argument than this in defence of direct democracy. As soon as
power moves beyond the reach of the common man, and those who control it cease to answer
to him for their actions, they are able to disregard his welfare and institute measures from
which they benefit at his cost. Good government is achieved when rulers are made
accountable -- and accountability is assured when ordinary citizens can participate in decisions,
repeal unpopular laws and remove elected representatives who abuse their mandate. If those
who make decisions have to bear both their negative and positive consequences, they will soon
learn to ensure that those decisions best serve the common good.
Direct democracy favours elites
The opposite argument is also heard: plebiscites are not really democratic because only wellinformed, affluent, educated and politicised members of the public vote. Rich groups, it is
said, are able to use their money and the media to sway the vote in their favour. Extremists
and special interests adopt the process to achieve their ends, and usually get their way because
the voters are often apathetic.
It is true that in all countries, generally speaking, a larger percentage of people with higher
education and incomes vote than those with less; this is the case in the USA and Switzerland
for both elections and propositions. But it is also true that highly educated, affluent people are

a very small percentage of the whole and never constitute sufficient numbers to achieve a
majority in a popular vote.
With regard to the influence of big money on voting patterns, various studies conclude that
extra spending does not help an initiative to succeed; under-financed underdogs often get their
way. One example of this is when a handful of activists in San Francisco called upon the city
to take a firm position in favour of the deregulation of the selling and availability of
hypodermic syringes to help prevent the spread of AIDS. The city of San Francisco itself does
not have the power to do this, so the purpose of the initiative was to instruct the city to call
upon the state legislature to "deregulate the manufacture, possession, sale and distribution of
hypodermic syringes". The organisers had to collect only 10 000 signatures in under six
months to get the initiative onto the city ballot. They collected 15 000 to make allowance for
invalid signatures, and most of the $1,000 spent during the campaign was paid to professional
petitioners who helped complete the signature requirements. Although the initiative was
opposed by all official parties, it attracted public support easily and received a 54% vote in
favour.
The proponents of a measure are always at a disadvantage because they have to convince the
voters to change the status quo, and this is usually resisted. Even if proponents outspend their
opponents two-to-one they are more likely to fail than to succeed. If opponents outspend
proponents, a proposition is almost sure to be defeated. Money does not help to bring new
laws onto the statute books, but it does help to keep them off.
As to the argument that special interests use direct legislation to achieve their ends, it is
certainly true that, as long as governments are in a position to hand out benefits, there will be
plenty who will use any available means to feed from the public trough.
However, it is much easier to bribe a powerful official, or to seduce a committee with
promises of financial support and votes, than it is to persuade an entire electorate to introduce
a law in your favour. It also requires far less time and effort for special vested interest groups
to persuade the electorate once every four years to support the political party most likely to
advance their interests, than it does to convince them to act in their favour in numerous
ballots.
Direct democracy is too expensive
As mentioned above, direct democracy at the regional and local level is generally a grassroots-oriented low-cost affair. In counties and municipalities few signatures are required on
petitions, and it is easy to validate them. Clearly the ideal situation is one in which most
decisions are made locally and people get involved in initiatives and referendums primarily at
the local level.
But this does not mean to say that there should be no national votes in South Africa. On the
contrary, the numerous advantages which result from direct democracy fully justify the costs

incurred. Also, compulsory and vetoing referendums at the national level would introduce the
referendum threat that would encourage politicians to pay more attention to public opinion
and spend money more cautiously. This would inevitably save more money than the ballots
would cost. Because our citizens are less wealthy than those of the USA, interest groups
would have to rely on voluntary signature collectors for petition drives, which would mean
that fewer matters would come to the national vote than accrue to the state ballot in
California.
Political parties will use the recall to abuse one another
In their objections to direct democracy South African politicians sometimes argue that if the
recall was introduced it would be used by one political party to remove from office the
members of a competing party. This says more about the fears of the politicians than the likely
consequences of introducing the recall.
Although many thousands of initiatives have been launched in the USA, Switzerland,
Germany, Italy and elsewhere, only a handful have been for the purposes of recalling elected
representatives, and no recall petition has ever been used by one party to remove a political
rival. Popular initiatives require a huge amount of work and effort by a great many people.
Those involved invariably feel extremely strongly about the issue concerned. For this reason
the recall is only used under conditions of public outrage. To imagine that voters would
support the removal of a politician who had done nothing other than to displease some
members of a competing party is to grossly underestimate the good sense and the political
apathy of the average citizen.
What is a free society?
In the simplest terms, a free society is one in which all individuals are free to do as they choose
without fear of coercion or the threat of coercion by others. No one may impose their will by
force on another.
This principle has been the basis of common law for centuries and, in recent years, there has
been a revival of interest in its application to political, social and economic analysis.
Perhaps the easiest way to acquire a clear understanding of what a free society entails is to
contrast it with its opposite -- a centrally-planned or regulated society. In political terms, a
free society is characterised by limited government, decentralisation, devolution of power to
local levels, individualism and personal responsibility. Individuals are supreme: the purpose of
government is to serve people. In an unfree society, the state is supreme and people serve the
state. The political characteristics of an unfree society are powerful central government,
collectivism, paternalism, coercion and social engineering.
A free society has a free economy, governed primarily by market forces. It is characterised by
individual planning, entrepreneurial activity, competition and spontaneity. There is rapid
wealth creation, and living standards are high. In an unfree society, the economy is centrally-

planned and people with ability and resources are compelled by the state to provide the needs
of others. Advocates of this type of imposed order generally -- though not necessarily -prefer government ownership of the means of production and distribution, and government
control of human and non-human resources.
In a free society, social relationships are voluntary and result from free choice and consent. In
an unfree society, relationships between people are regulated.
A free society is based on the rule of law and common law, an unfree society on the rule of
men and discretionary law.
Economic, social, legal and political freedoms are completely interdependent. For instance,
voluntary exchange between individuals cannot take place unless there is private ownership of
property, and freedom of speech is meaningless if the media are not permitted to publish and
disseminate ideas which criticise the existing order.

COMMUNITY EMPOWERMENT
The division of power between national, regional and local governments
Most South Africans have come to take for granted the degree of centralisation which existed
under apartheid. Consequently they assume that most decisions will continue to be made by
the central government. However, none of the world's major democracies centralise power as
we do -- they all spread power through regional and local levels of government and in this way
help to prevent its abuse. (The only other countries which approach our degree of
centralisation, such as some in Latin America and south-east Asia tend to be highly
authoritarian and militaristic in style.)
When democratically-elected regional and local governments have real decision-making
powers they experience numerous benefits. But these benefits accrue only if regional and local
governments are genuinely autonomous. They must have the power to raise taxes, to draw up
budgets and to make decisions concerning all aspects of everyday life.
Furthermore, they should be small. Large local and regional structures have the same failings
as central governments, but to a lesser degree. This is even more true when they lack
meaningful autonomy.
Accountability
When decision-making is kept close to the people, their leaders live among them and are
known to them instead of being faraway and remote. When power is centralised, elected
politicians form distant elites who believe the people must be told how to live. This
authoritarianism is justified on the grounds that only "experts" can make decisions correctly.
When governments are small it is easier for people to monitor the activities of their

representatives, and to speak out against corruption and unjust laws. But when legislation
concerns hundreds of thousands or millions of people, it is impossible to be informed about all
the items on the government's agenda -- even major issues are so complex that reasonable
knowledge of them is difficult to obtain.
In large governments not even the politicians themselves can keep up with proposed laws:
they depend on unelected officials to keep them informed. Bureaucrats are in an excellent
position to cater to special interests. They can apply legislation so as to lead to particular
results, push through favoured laws and delay measures they dislike.
The more centralised the state, the easier it is for politicians and officials to enrich themselves
with taxpayers' money and to grant favours, shielded from discovery by their remoteness and
voluminous documents. Before long they become their own interest group, with an incentive
to hold on to power and influence.
In small communities local inhabitants keep an eye on government budgets, and notice quickly
if a village or district councillor gives jobs to relatives and friends, makes luxurious additions
to his home or buys an expensive car.
Efficiency
Officials who work for centralised governments do not have the necessary knowledge of local
conditions to provide efficient government services because this knowledge is dispersed
among the millions of people who comprise society, and cannot be transmitted to a central
planning board.
Moreover, government officials have no competitors and their jobs do not depend on keeping
costs down. They can employ surplus officers, create delay and misallocate resources and
then the taxpayers are forced to foot the bill.
Furthermore, the sheer volume of work created by centralisation results in competing and
overlapping spheres of jurisdiction and bottlenecks in the flow of information. The overall
result is "planned chaos".
By contrast, when power is devolved to many units of government it is easy to compare the
relative effectiveness, as well as the consequences, of different policies. This is the
"demonstration effect". Local governments, like shopkeepers, are forced to compete with
each other for citizens as taxpayers, investors and workers. Good policies drive out bad, and
the ultimate result is better government for all.
An example of the demonstration effect is now occurring in Germany. A few of the German
laender (provinces) introduced Ministries for Women's Affairs. Now it has become apparent
that these Ministries are being used to side-line issues of importance to women.
Consequently, the laender without such Ministries are seeking other ways to bring women's

issues onto their agendas, and those with the Ministries for Women's Affairs are scrapping
them.
The demonstration effect occurs in all countries where local governments have real powers. It
also operates internationally, as in the worldwide movement of socialist countries away from
central planning towards imitating the market-driven economies, which were demonstrated to
be superior.
Innovation and flexibility
Small local governments are adaptable and allow for experimentation. They reflect and cater
for local needs and encourage a rich variety of possible solutions to be tried for different
problems. They learn from one another's successes and failures, and when mistakes are made
damage is limited.
Big governments by contrast prefer system, uniformity, planning and control to messy variety.
Variety causes complexity, complexity breeds uncertainty, and uncertainty leads to anxiety.
Bureaucratic administrations want to minimise anxiety by reducing variety -- but democracy
cannot exist without variety.
Minimising the disadvantages of bureaucracy
It is often assumed that numerous second- and third-tier governments will also result in
proliferation of officials. But experience shows that the opposite is true.
In Switzerland, which has 26 regional and 3 022 community governments, most decisions are
made locally, and both central and local decisions are implemented locally. Local voters keep
an eye on budgets and ensure that their tax money is not wasted. As a consequence
Switzerland has the smallest civil service per capita in Europe.
In South Africa ordinary people have no say over the number of people employed by
government. In the fifteen years from 1973 to 1988 the total of government employees
(including those in state corporations) rose by 61% compared to an increase of 17% in the
formal, private, non-agricultural sector. By comparison, the number of people employed in
the Swiss public sector, including its two state corporations, has decreased since World War
II.
Reducing conflict
In centralised states, whichever party gains power is in a position to dominate others. A
country like South Africa cannot afford winners and losers in this way. We need a system that
encourages co-operation between potentially hostile populations, and allows the emergence of
cultural groupings where desired.

Switzerland has proved successful in accommodating the differences between its diverse
cultural, religious and language groups (Italians, French, German and Romansch, Catholic and
Protestant) than any other country in the world. During the course of their history the Swiss
have developed a tradition of settling conflict by allowing local areas greater autonomy. When
the Catholics and the Protestants couldn't agree, they resolved their differences by allowing
each community religious freedom or by forming new local governments. Similar measures
were used to defuse friction between city and rural areas; usually it was sufficient to grant
more local rights, but in some case an entire region would be divided in half.
This method was used as recently as 1978. Several communities in the Jura area of the canton
of Berne were in constant conflict with the rest of the canton, largely as a result of language
and religion differences. Following a series of local referenda, Jura became a new canton.
When issues are mediated at the regional or community level, with full involvement of the
people in referenda and initiatives, they prove much easier to solve than at the national level.
This was also the case in the USA prior to World War I when most decisions were still made
by the state legislatures. Jeanne Kirkpatrick observed in an interview with Policy Review,
"...one of the secrets of stability in our constitutional order was that many of the deepest moral
controversies were removed from national politics and left to be settled in communities of
shared values."
Social equity
Centralised decision-making is often defended on the grounds that there is no other way to
ensure that all people enjoy a minimum level of physical well-being. But experience shows
that big bureaucracies fail dismally in this task.
They fail partly as a consequence of inefficiency, but also because in the eyes of officialdom
citizens are not individuals, but numbers. Numerous studies show that in countries where
welfare is controlled by the central state, if a person cannot read or fill in forms he has little
hope of assistance. Middle class people, who can cope with forms and officials, are the ones
who gain access to benefits instead of the poor.
The centralised provision of welfare creates institutional and legal barriers to self-help and
discourages voluntary work and charitable donations. People who might otherwise contribute
to charity believe instead that large government departments are taking care of the needy with
their taxes. They no longer have an incentive to make voluntary contributions to the
communities in which they live.
If the central government will insist on raising taxes itself and giving money to provincial or
local governments to spend, then the central government should not impose conditions or
directions on how the provincial or local governments should spend this money. When
communities take care of their own welfare, with no-strings-attached financial assistance from
other levels of government where necessary, money is more likely to be put to good use.

Local people identify those whose need is greatest and find innovative ways of helping them,
without undermining their dignity, self-esteem or ability to help themselves.
Building a democratic, caring culture
When communities are responsible for their own services, families from different backgrounds
and people of all ages make decisions and work together, and feelings of local pride,
identification and connectedness grow and flourish. Local energies are harnessed as
community members experience the results of their joint efforts and are encouraged to
contribute again in the future.
This country has been dominated by a racial oligarchy for so many years that its people have
to learn anew how a participatory democracy works. Most black South Africans (and many
whites as well) think of government in terms of control, discrimination and suppression.
Ordinary citizens have had almost no opportunity to make decisions, so if they are granted
local independence in the future they will certainly make mistakes, especially at first. But
participation, even if lacking in expertise, is important in itself because it creates opportunities
for real learning. Indeed, there can be no better way of discovering what democracy entails
than through active participation in community politics.
The great French political philosopher Alexis de Tocqueville observed that "Town meetings
are to liberty what elementary schools are to science; they bring it within the people's reach,
they teach men to use and how to enjoy it." The best way for South Africans to learn the value
of democracy is for them to have the maximum degree of direct control over the issues that
affect their individual and community lives.
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RECOMMENDATIONS FROM ADVICE CENTRES COORDINATED
BY THE NATIONAL INSTITUTE FOR PUBLIC INTEREST

LAW AND RESEARCH
PROTECTING THE RIGHTS OF THE CHILD IN THE WORKING DRAFT OF THE
NEW CONSTITUTION:
The National Institute for Public Interest Law and Research is a non-governmental
organization established in 1986 to fight apartheid laws and polices, to provide legal assistance
to disadvantaged communities and to conduct research, educational and advocacy campaigns
to promote the rights of women and children in South Africa. NIPILAR receives funding
from the United States Agency for International Development (USAID), Radda Barnen
(Swedish Save the Children) and the Ford Foundation.
The Institute administers and coordinates twenty advice centres which provide legal advice
and assistance to their communities. The advice centres are located across five provinces:
Gauteng, North West, Northern, Mpumalanga, Free State.
During the period for comment on the interim Constitution last year, several of the advice
centres held community workshops on protecting children's rights in the final constitution. At
the workshops, materials and information on the Convention on the Rights of the Child and on
the Interim Constitution, particularly section 30 on the rights of the child, were distributed.
The advice centres were given a modest budget in order to hold the workshops and were
encouraged to invite child and youth participants to play an active role in the workshop and in
the recommendations made.
This submission summarizes the recommendations made by the advice centres and highlights
the centres and the communities they serve. Please note that submissions made by the
National Children's Rights Committee were used as a guide for the advice centres.

It is our hope that this information will be of particular value to the Constitutional Assembly
as it seeks to ensure that the final Constitution is representative of the views of South
Africans of all ages and walks of life, especially those living in the rural areas.
HOW THE COMMUNITY WORKSHOPS WERE RUN
The advice centres para-legals used unique and innovative methods to educate their
communities about the importance of a government ruled by the Constitution, the Convention
on the Rights of the Child and child rights in general. Role-plays, videos, discussion sessions
and other inter-active methods ensured that the participants had a chance to express their
views creatively and enthusiastically.
The workshops were held at the end of April, several of which coincided with celebrations for
Freedom Day on 27 April 1995. The workshops ranged from 50 to 100 plus participants, the
majority of participants being children and youth.
After the advice centres held their individual workshops, a workshop was held in Pretoria on
2-3 May 1995 at the offices of NIPILAR to discuss the recommendations made in each
community. After lengthy debate, the following is the consensus reached by the
representatives of all of the advice centres on what should be included in the final Constitution
to ensure the survival, protection, development and participation of children.
SECTION 27:

(1)

PROPOSED TEXT ON THE RIGHTS OF THE CHILD IN THE
FINAL CONSTITUTION

Every child shall have the right(a)

to a name and nationality as from birth;

(b)

to family life, or appropriate alternative care when lacking a family
environment;

(c)

to basic nutrition, shelter, safety, early learning opportunities, basic health
services, and social services and social security;

(d)

to free and compulsory primary, secondary and vocational education with
appropriate career guidance;

(e)

to be protected from all forms of neglect and abuse;

(f)

not to be subject to premature or exploitative labour practises nor to be
required or permitted to perform work which is hazardous or harmful to his or
her education, health or well-being; and

(g)
to be provided with automatic legal representation by the state in all civil and
criminal matters affecting the child.

(2)

Every child shall, in addition to the rights which he or she has in terms of section 25,
have the right to be diverted, whenever appropriate and desirable, by using measures
which do not resort to audicial proceedings or institutional care, providing that human
rights and legal safeguards are fully respected. When a child is detained, such child
shall have the right(a)

to be detained under conditions and to be treated in a manner that takes
account of his or her age, human dignity and developmental needs, and shall be
aimed at the reintegration of the child into society;

(b)

to be grouped according to age and sex and to be detained separately from
persons over the age of eighteen years.

(3)

In all matters concerning a child, his or her best interest shall be paramount. A child
who is capable of forming his or her own views shall have the right to express those
views freely in all matters affecting the child, with such views being given due weight
in accordance with the age and maturity of the child.

(4)

Every child with a disability shall have the right to special care and assistance in his or
her education which shall be aimed at the integration of such child into the community.

(5)

For the purposes of this section a child shall mean a person under the age of 18 years.

The first round of submissions made by the National Children's Rights Committee were
distributed and many of the recommendations made were adopted by the advice centres.
CRITICAL POINTS HIGHLIGHTED BY THE ADVICE CENTRES
1.

Every child shall have the right to free and compulsory primary, secondary and
vocational education with appropriate career guidance.
Every community workshop found that the lack of sufficient educational opportunities
and career guidance was one of the most fundamental short-falls in their areas
depriving children of their basic human rights. The shortages of adequate vocational
training opportunities and career guidance made cycles of unemployment and underemployment continue in those communities without possibility of cessation. Because
these rights are so critical, it was felt that they be entrenched in the highest law of the
land.

2.

Every child with a disability shall have the right to special care and assistance in
his or her education which shall be aimed at the integration of such child into the
community.
Many of the communities workshops identified children with disabilities as a
particularly vulnerable group in need of guaranteed protection. By spelling out their
rights in the final Constitution, it was hoped that the prejudices against children with
disabilities would be overcome through time and that the State would ensure that they
develop to the best of their abilities.

3.

The right to social security.
The communities expressed a need for the State to ensure that people who needed
social security, especially children, be provided with it. In the same context, the
communities felt that the State was not doing enough to make sure that fathers and
mothers were taking financial responsibility for their children.
Some advice centres suggested that the State should deduct 45% of the wages of
fathers delinquent on their maintenance and pay that money over to the primary caregiver, usually the mother, for the care of the children.

Submission compiled by the National Institute for Public Interest Law and Research:
Community Law Centre
Pretoria

DIE AFRIKAANSE HANDELSINSTITUUT
Riaan Lombaard
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CONSTITUTIONAL MATTERS AFFECTING BUSINESS
At Kempton Park representatives of political parties across the political spectrum agreed on the
principles which have to be included in a final Constitution for a new democratic South Africa. The
AHI believes that these constitutional principles represent a common vision of a future South
Africa and a firm foundation for the new Constitution.
The necessity for economic growth as a foundation for sustainable reconstruction and development
is generally acknowledged, also in the Preamble to the White Paper on Reconstruction and
Development. That Preamble also recognises that the Government will need active partnership
with civil society, and with business and labour in particular, to succeed in the mutually dependent
and reinforcing tasks of growth and development. It acknowledges that both business and labour
"have the freedom in a democratic South African to protect and promote their immediate interests",
while expressing the fervent hope that they will pursue the broader challenges of extending
opportunities.
The Constitutional Assembly should be mindful that aspects of the Constitution could impact on the
freedom of business to promote its immediate interests and at the same time contribute to the RDP
objectives of meeting basic needs, developing human resources and building the economy. The
AHI would like to submit a few considerations which we believe the Constitutional Assembly
should take into account in this regard.
Fiscal discipline
The RDP White Paper envisages that state revenue will be raised by expanding the tax base through
expansion of the South African economy, rather than by raising tax rates. In order to maintain
fiscal discipline it is important that the new Constitution does not create the opportunity for a
proliferation of new taxes or tax-collecting levels of government.
Non-proliferation of laws
The Transkei, Bophutswana, Venda and Ciskei had independent legislative authority with the result
that in some cases they made their own laws and in other cases their laws differed from the rest of
South Africa because they did not adopt amendments made in South Africa. The upshot was that
different rules applied to taxation, companies, insurance and other commercial and business
transactions in different parts of South Africa. This created uncertainty and made it difficult to do
business and to work across boundaries. A process of harmonization and unification is now taking
place to remove the fragmentation and divergencies in laws that have developed.

If provinces were empowered under the new Constitution to make their own laws and regulations
on commercial and business matters a much worse situation could develop. A multiplicity of legal
rules on basic aspects of business such as tax, company law, insurance law, investor protection, etc
would restrict growth and be a strong disincentive to investment.
Protection against arbitrary government action
The promotion of entrepreneurship and investor confidence requires protection against arbitrary
government action. This will be achieved by option 1 of clause 38(3) which acknowledges that
business firms, as well as unions, churches and other associations of civil society also have to be
protected under the Bill of Rights. It is in keeping with the President's statement in the Preamble to
the RDP White Paper that both business and labour have the freedom in a democratic South Africa
to protect and promote their immediate interests.
Option 2 has the danger of unforeseen consequences, viz that cases are missed out which should
have been included. If there are rights that should not apply to juristic persons these should be
stated as exclusions, but we cannot see a basis for excluding any, because rights that does not
logically apply to juristic persons will simply not be applied to them by the Constitutional Court.
Minimum restrictions on economic activity
Laws which restrict or impede free economic activity restrict economic growth. Where public
interest requires restrictions and regulatory control, care must be taken not to restrict or regulate
more than is necessary.
In order to find the best balance between free economic activity and restrictions based on public
interest an enquiry into different aspects and considerations is required. This is best done through
ordinary Acts of Parliament, rather than a Constitution, so that the necessary detail, qualifications
and exceptions can be fully considered, debated and included in the legislation.
The effect of the extension in clause 39(1) of the binding effect of the bill of rights to natural and
juristic persons is unclear. It will lead to legal uncertainty in the everyday affairs of individuals,
businesses and other civil organisations. If existing common law, customary law and legislation
governing private law relationships is insufficient to protect the values contained in the bill of
rights, this should be rectified through the adoption of specific, clear and detailed (ordinary)
legislation to promote legal certainty on which natural and juristic persons can order their
affairs.
The Bill of Rights should be a protection against arbitrary government action only, because
government action cannot be sufficiently controlled through ordinary legislation which has to be
passed by the very government that would be limited by it.
The unlimited empowerment of political control over private sector policies allowed by clause
35(2) and the almost unqualified horizontal effect of the Bill of Rights expressed in clause 38(1)
and in clauses 31 (1)(b) and 8(3) cannot be supported. These provisions will increase government

control over civil society beyond the need for the prevention of private discrimination, which will
be served by clause 39(3) which requires the courts to "promote the spirit purport and objects of
the Bill of Rights".
Clause 21 which safeguards economic activity is likewise essential for the maintenance of the
balanced social and economic life of the nation. However, it does not have to be as cumbersome as
is proposed under Options 2 and 3. Subclause (2) of Option 2 is quite unnecessary, since nothing in
subclause (1) suggests that the measures mentioned in subclause (2) will be precluded. Subclause
(1) would in any event be subject to the general limitations clause. It is submitted, therefore, that
only subclause (1) of Option 2 should be retained, and that a new subclause (2) be added to
provide: "Everyone has the freedom to enter into a lawful contract".
Protection of property rights and the right to enter into contracts
In order to achieve a growing economy and a prosperous society it is vital to safeguard property
rights and contractual freedom in the Constitution.
Section 28 of the interim Constitution contains such a safeguard for the protection of rights to
property. If it is changed substantially or left out it would be interpreted as a massive change to
stated government policy and lead to investor reticence and disinvestment.
If there is uncertainty about the protection of property and contractual freedom, investment in fixed
assets such as land, building, dams, machinery and in development of farms, factories and mines
will be severely restricted. Skilled people and investors prefer to move to countries where there are
property rights and contractual freedom and to stay away from countries where property rights and
contractual freedom are perceived to be inadequately protected.
More importantly, the ordinary people who make up the population of a country are motivated to
work harder and to improve their qualifications by the desire (and possibility) to buy and own their
own property, ranging from food and clothes to houses and vehicles. If property is not protected in
the bill of rights against loss through the unilateral action of the government, people's motivation
and productivity are seriously affected.
Option 1 of clause 24 should not be adopted. The constitutional protection of property cannot
undermine the need for the horizontal expansion of wealth, nor can it entrench the inequitable
concentration of wealth. Not protecting property would be destabilising, since the exposure of
private property to unpredictable and variable government policies over time would undermine the
capacity for economic growth.
In Option 2 subclauses 2(b) and 3(d) render the apparent right meaningless.
Proposed subclauses (4) - (6) of Options 2 and 3 does not belong in the Bill of Rights which should
contain only general statements of fundamental rights. Clauses (1) - (3) of Option 3 is an improved
formulation of the present section 28 of the interim Constitution and should be retained as the full
and only content of Clause 24.

Land reform and restitution are important matters but should be dealt with in a different chapter of
the Constitution and in keeping with the requirements of just and equitable compensation.
Equality
Clause 8 is a key provision of the Constitution and should be formulated meticulously. It makes
sense to give meaning to the notion of equality by referring to the full enjoyment of all rights as in
subclause (2) of Option 1. The sentence following thereon which is intended to allow the adoption
of measures to advance the disadvantaged is necessary, but its formulation should be improved to
prevent possible political abuse. The following substitution is suggested: "The law may be
employed to promote the equality of those who are unfairly disadvantaged as a result of
discrimination". This will make it clear that government action of this nature amounts to the
promotion of equality, as opposed to making inroads into, or exceptions to, the fundamental right
to equality.
The extension of subclause (3) of the prohibition of discrimination beyond state actions ("nor any
person") will create confusion and uncertainty in many important spheres of the law. It is not
necessary for the prevention of private discrimination (See above under Minimum restrictions on
economic activity).
Labour relations
Clause 22 goes beyond the requirements of the provision of fundamental principles in the
Constitution and constitutionalise details of labour law.
It is submitted that the essential constitutional principle is sufficiently expressed in subclause (1)
(the right to fair labour practices), read with other provisions such as clause 17 (freedom of
association) and clause 16 (right of assembly, demonstration and petition).
Just administrative action
Clause 32 is also important to business and Option 2 is preferred.

HENWIL CHICKENS
LICHTENBURG
14 FEBRUARY 1996
FINAL BILL OF RIGHTS/CONSTITUTION
As an entrepreneur who have been instrumental in the development of businesses, particular in
the Chicken Farming, Maize- and Cattle Farming Sector, to the extent that we have grown
from a small contract farming enterprise to businesses which employ in excess of 600
employees, of which 90% are representative of the Black Community The Final Bill of
Rights/Constitution is of particular interest to us and in particular the Sections dealing with
property and/or the right to own property, or property rights
I fully endorse the principle that Government has as one of its prime responsibilities, the
obligation to protect the rights of all its citizens, including natural as well as legal persons
inclusive of companies, closed corporations, trusts, parastatals, etc.
With the above principle in mind I wish to inform you that I am fully supportive of what is
being referred to as "Option No 3," viz:1)

Property including the right to acquire, hold and dispose of property is guaranteed.

2)

No one may be arbitrarily deprived of property.

3)
Property may be expropriated only in accordance with a law of general application
a)
for public purposes or in the public interest which includes land reform and
b)
subject to the payment of just and equitable compensation, the amount, the timing and
manner payment of which have been either agreed or decided by a court of law.
4)
when a court decides the amount, the timing and manner of payment of compensation
it must equitably balance the public interest and the interests of those affected, considering all
relevant factors includinga)
b)
c)
d)

the current use of the property
the history of its acquisition;
its market value; and
any beneficial improvements after its acquisition

5)
Every person and community dispossessed of land after 19 June 1993 as a result of a
discriminatory law or practice has the right to claim restitution of the land or equitable redress
subject to and in accordance with this section and a law of general application

6)
In this section "discriminatory or practice" means my law or practice that would have
been inconsistent with section 8 had that section been in force at the time the law or practice
dispossessed the person or community.
The right to freedom of choice cannot exclude or limit the right to ownership of property,
which right, if abolished or limited, will lay the basic cornerstone of a return to a system of
draconian legislation with which this country was burdened in the past.
Our property investment (fixed investment) have been and are being used productively,
creating wealth in a business climate in which every stakeholder can enjoy the benefits of its
labour.
It is my wish that South Africa should become a free and fair democracy in which our
Government in particular can send an example of responsible management of this Country's
affairs in which the creation of wealth can prosper.
I herewith wish to take this Opportunity to extend my best wishes to yourself and the
Constitutional assembly in your endeavours.
D W PARKER

16 February 1996
CONCERNS ABOUT THE NEW CONSTITUTION
I am a proud South African who believes we are privileged to live in such a beautiful land. We
have many opportunities for developing into a great nation. However, the above is dependant
upon how we treat various issues concerning our lifestyle. Almighty God, gives us life and
places His blessing upon us. If we go conterary to His principles we run the risk of encurring
His wrath and more importantly His curse.
I will be the first to admit that there have been many wrongs and inadequacies in our past
history, however I think we need to say that it is the past and we need to look to the future. I
also agree that we must not look to a Constitution that is exclusive and only protecting the
rights of certain peoples. In the end our Constitution must be one that reflects the general
aspirations of most people. It is generally accepted that the majority of South Africans ascribe
to a Christian belief. Whilst I don't believe we must ascribe to be a Christian nation, however I
believe we need to ascribe to Christian principles and by so doing ensure the blessing of
almighty God.
It is in the light of the above, I would like to bring a few concerns to your attention:
1.

The preamble
To me the preamble of : "In humble submission to Almighty God" is a reflection of no
specific religion as all religions would acknowledge a Almighty God and Creator.
However, what it does do is acknowledge that there is a greater being than ourselves.
If we remove this we are infact elevating ourselves to the same position as God and
more importantly the absence of acknowledgement the same as saying he doesn’t
exist.

2.

Special Protection is given to homosexuals and other perverted lifestyles
In the new Constitution clause 7 (3) the Bill of Rights gives the same status to “sexual
orientation” as it gives to religion and race. In the book of Genesis and other sections
of scripture a homosexual lifestyle was condemned by God. In fact in Sodom and
Gomorrah the whole city and all the people in it were destroyed by fire. This was the
judgement of God! If humanity were to embark on this type of lifestyle, or
furthermore for it to be entrenched and protected in the Constitution it would be a
blatent violation of God's laws and not in the best interests of all decent loving South
Africans. If God does not bring judgement on the nation, He would have to apologise
to Sodom and Gomorrah. A homosexual lifestyle cannot be given rights as it is in
direct confrontation to the Word of God. This type of lifestyle therefore cannot be
condoned or definitely not entrenched in a Constitution.

3.

The right of life for the unborn is of paramount importance.
How can an innocent defencless baby be murdered by an abortion. If abortion on
demand is to be legalised it is a violation of God's Word and legalising of murder. I

therefore request that you uphold the right to life of the innocent and protect those that
are unable to defend themselves and are trapped in the womb of their mothers.
Perhaps you are aware of when the queen or king of England is crowned as head of the land,
they are handed a copy of the King James Version Bible. This serves to remind them that
there is a greater authority in power who rules and reigns over them. God's Word is for our
protection, guidance and instruction, by adhering to these principles and laws ensures a
blessing of the Almighty Creator on our land.
I trust therefore that you will take cognicance of this submission as well as many others that
have emplored you to retain Biblical principles in our new Constitution.
I would appreciate an acknowledgement of this letter.
DAVID MELVILL

PRO LIFE
16 February 1996
Once again, and for the last time, you have invited comment from the Public concerning the
New Constitution for our country. Your Working Draft for the New Constitution published in
November 1995 has reference.
It is an indisputable scientific fact that human life begins at conception. From the time of
conception each individual is a complete human being in the sense that nothing more needs to
be added to the new human life just conceived to allow it to reach full growth and maturity. In
order to bring that totally unique individual human being, who has come into existence at
conception, to birth and ultimately to adulthood, only food, oxygen, water, shelter, protection
from an untimely death and a period of time, are required for a lifetime of growth and
development to occur. As the purpose of our Constitution is to enshrine and protect all
human rights it is therefore essential that the right to life be protected from the time of the
beginning of human life at conception.
I respectfully wish to bring to your notice that all surveys of public opinion regarding abortion
in South Africa have established that the vast majority of all South Africans of all races and in
all parts of our country are opposed to abortion. For example the survey done by the Konrad
Adenauer Foundation in association with the Centre for International and Comparative Politics
of the University of Stellenbosch, in a document entitled, "The working draft of South Africa's
1996 constitution: elite and public attitudes to the "Options ", found that 78% of supporters
of the ANC opposed abortion. The Omnicheck survey of November 1994 found that 70% of
Black Males and 67% of Black Females opposed abortion.
In addition, the overwhelming majority of submissions and letters and petitions sent to the
various Government Bodies concerning abortion were in favour of life and were opposed to
abortion. These submissions and letters were sent in response to yet another invitation from
the Government, in this instance the Ad Hoc Committee on Abortion, to members of the
public to make their wishes concerning abortion known. Submissions, letters and petitions
were also sent to; Mr. Mandela; The Ad Hoc Committee on Abortion; Dr. N. Zuma, the
Minister of Health; and to the Department of Health in Pretoria. Of all of these submissions
and petitions only those sent to the Department of Health in Pretoria were counted. This
counting showed that 289,000 people opposed abortion and only 490 favoured it. Thus giving
a majority of 99.7% to the opponents of abortion. All of this clear proof of the overwhelming
public opposition to abortion, up to the present time, appears to have been ignored by the
Constitutional Assembly. I once again most urgently urge you to ensure that the
protection of innocent human life from conception to natural death is enshrined in our
New Constitution.
We are dismayed by the fact that the many thousands of letters that Pro Life members
submitted last year concerning the Right to Life appear to have been ignored. It is appalling
that this democratic participation in the drafting of the constitution appears to have been

disregarded. Up to the present Working Draft of the Constitution, our democratically
expressed wishes, that all human beings be protected from conception onwards, have been
ignored. These public responses, and the widely held reverence for life specifically shown by
their abhorrence of abortion, of the vast majority of South Africans as shown in all scientific
surveys have not received recognition in the Working Draft of the New Constitution. This
public rejection of abortion, does not even receive the slightest recognition in Clause 10 of
Chapter 2.
The Constitutional Assembly repeatedly invited members of the public to express their views
about the New Constitution. We accepted your invitation in good faith and by way of letters
and petitions, accordingly requested that the obligation to protect human life for the full
duration of that life, be enshrined in our Constitution. The full duration of human life naturally
being from the beginning of that life at conception to its end at natural death. It is obvious
that to be meaningful and consistent the reverence for the sanctity of life must apply right
throughout life. Regrettably, it appears that up to the Working Draft of the Constitution, your
much advertised willingness to listen to the views of members of the public, has not been the
case in practice. It is because of this seeming unwillingness to listen to the views of ordinary
people, that many have concluded that the openness of the Constitutional Assembly to public
opinion, has only been political lip-service to the "wishes of the democratic masses" and of
"the people on the ground". It seemed, to an outside observer, as if the wishes of ordinary
citizens are only taken note of, if they happen to conform to the ideology and morality of the
majority of those individuals who constitute the members of the Constitutional Assembly.
These letters and petitions were sent to you in response to your invitation for members of the
public to express their feelings on the rights to be enshrined in the New Constitution. It
seems, by your failure to include the right to life of all innocent human beings from
conception until natural death in Clause 10 Life of Chapter 2 Bill of Rights, of the Working
Draft of the New Constitution, as if you have ignored these letters and petitions. These letters
and petitions were written on Pro Life letterheads and bore the Names, addresses and Identity
Document numbers of those of our members. They were addressed to The Secretariat the
Constitutional Assembly.
On behalf of all pre-born children, Pro Life of South Africa, representing the many individual
Pro Life members, who wrote letters to you and who signed petitions on our letterheads, in
the past and of a further number of people whose petitions are herewith enclosed, once again
insists that the rights to life of all innocent human beings from conception

until natural death be inserted in Clause 10 of Chapter 2 of the New
Constitution.
Please find enclosed together with this letter a further number of 5978 signatures on Pro Life
Petition Lists of people of all races and both sexes who totally oppose abortion. We also
include a further 399 signatures on formatted Pro Life letterheads.
Dr. Claude E. Newbury
M.B., B.Ch.(Wits), D.T.M. & H.(Wits), D.O.H.(Wits), D.P.H.(Wits),

M.F.G.P.(S.A.), D.A.(S.A.), D.C.H.(S.A.), M. Prax. Med.(Pret)
National President of Pro Life South Africa

MTUBATUBA & DISTRICT WOMEN'S INSTITUTE
19th February 1996
As concerned citizens, we of the Mtubatuba & District Women's Institute, have been
through a rough draft of the Bill of Rights and proposals for the new constitution. After
discussion with our members, we wish to make the following general comments:1.

Bill of Rights - We agree with the rights expressed but wish to point out that ALL
citizens must realize that rights carry responsibilities.
Example: We all have a right to clean water so we all have responsibilities to see
that water is not wasted and certainly not polluted.

2.

We all have the responsibility to do our utmost to help in the provision of these
rights, therefore legislation in this regard should not be necessary.

3.

In providing the houses necessary for upliftment, communities should be trained
and motivated to help. People who have the knowledge should be encouraged to
pass on this knowledge to those who are eager to learn.

4.

Children's rights are priority in the proposed constitution, but there is no mention
of the aged at all. It must not be forgotten that without the aged, there would
be no children to have rights! We should care for and have respect for our old
people and draw on their wisdom and experience. Pensioners should have free
health care.
*************************

Chapter One
No.6 - LANGUAGES
It seems impractical and very expensive to have eleven official languages tabled as
law. English is a universal and international language so therefore would be the obvious
choice as our official language. It is everyone's democratic right to be free to use/appeal
his/her own home language, therefore translations of documents should be readily
available on request in the language of one's choice. Option 1 (4) is acceptable to us in
addition to the above.
Chapter Two
BILL OF RIGHTS
No. 8 - EQUALITY
(2)
The second sentence of Option (1) contradicts the first sentence!
Every person should have the right to apply for any position and be chosen for that
position on ability and merit - not based on skin colour. We have no quarrel with
affirmative action provided that the person in question has the ability and knowledge to

carry the position conferred on him/her. Any legislation introduced for Affirmative Action
should not extend beyond the year 2000.
No. 10 - LIFE
Option 2. An act of parliament should prescribe the death penalty at the discretion of a
judge in certain cases e.g. rape, murder, treason.
No. 13 - PRIVACY
We agree with the right to privacy but in cases where the privacy of an individual has
been invaded, we believe that the invader has forfeited his/her rights to privacy e.g. thief,
rapist, murderer.
No. 21 - ECONOMIC ACTIVITY
Option 3 A proviso is necessary. If such person does not maintain the standard required
for advancement, he/she forfeits such rights.
No. 22(2)(c) - LABOUR RELATIONS
The right to strike should only be exercised once all other avenues have been
explored.
N.B. BOTH LABOUR AND EMPLOYERS SHOULD BE EDUCATED ON THE EFFECTS
OF STRIKES ON THE ECONOMY OF THE COUNTRY.
No. 25 - HOUSING AND LAND
(3)
In order to redress the disadvantages under which certain people have been
deprived, care should be taken not to penalise any property owners who were not
instrumental in causing the imbalance.
The general public should realize that the right to adequate housing does not mean the
right to free housing, and that services provided MUST be paid for.
No. 26 - HEALTH, FOOD AND SOCIAL SECURITY
(1)
Everyone has the right to have access to
(b)
Sufficient food and clean water where from? - Please clarify.
(c)
If legislation with regard to social security is envisaged, great care must be
taken to build in safeguards against abuse.

20 February 1996
I would like to communicate my thoughts regarding the new constitution.
1.

(Section 24) The limitations to property rights should be narrowly phrased and the
state should not be able to violate property rights "in the public interest."
A
landowner has purchased his land and is entitled to keep it. The state should only be
allowed to violate this right it absolutely no other alternative exists and if the state is
prepared to pay the fair market value to the owner.

2.

(Chapter 8) The powers of decision making should be delegated back to the people in
true democratic fashion i.e. Provincial autonomy is called for and National
Government should not be able to supercede Provincial laws.

3.

Whilst we all agree that the poor should be assisted in overcoming the disadvantages
suffered under apartheid, the place for these "clauses" are in the preamble or an
appendix as these measures will lapse over time and should therefor not be allowed to
compromise the constitution itself.

4.

(Section 35) The government should not at all he allowed to infringe on the rights of
the citizens as this Is exactly what apartheid did and exactly what we are trying to
avoid in future.

5.

Citizens should be entitled to carry licensed firearms and should have the right to
protect their property with these firearms.

VINCENT, GRAHAM B

20 February 1996
I would like to communicate my thoughts regarding the new constitution.
1.

(Section 24) The limitations to property rights should be narrowly phrased and the
state should not be able to violate property rights "in the public interest."
A
landowner has purchased his land and is entitled to keep it. The state should only be
allowed to violate this right it absolutely no other alternative exists and if the state is
prepared to pay the fair market value to the owner.

2.

(Chapter 8) The powers of decision making should be delegated back to the people in
true democratic fashion i.e. Provincial autonomy is called for and National
Government should not be able to supercede Provincial laws.

3.

Whilst we all agree that the poor should be assisted in overcoming the disadvantages
suffered under apartheid, the place for these "clauses" are in the preamble or an
appendix as these measures will lapse over time and should therefor not be allowed to
compromise the constitution itself.

4.

(Section 35) The government should not at all he allowed to infringe on the rights of
the citizens as this Is exactly what apartheid did and exactly what we are trying to
avoid in future.

5.

Citizens should be entitled to carry licensed firearms and should have the right to
protect their property with these firearms.

BEYERS, DESLYN

15 February 1996
PROPRIETARY RIGHTS
With this letter I want to strongly add my voice to the many other tax paying citizens of this
country that the right of possession must be an integral part of our new constitution. Those
opposed to this often blame it as leftovers of apartheid. In most civilized countries to my mind
and who did not have the burden of apartheid, honour and protect the right of the individual to
own property he or she honestly acquired. If the ownership of land is taken away from you,
ownership of any other possession will be next in line to be questioned and demands, claims
and crime will mushroom.
I need not remind you of the economic disaster that will follow if South Africa, on the
threshhold of a bright new future, becomes another banana republic. Investment will cease
and capital and brain power will exit. I have sympathy with those who do not own a house or
property (as I did when I was younger) , but it is this same principle of right of ownership that
may be needed one day to protect them if they become owners. Other solutions are required.
I have a house and a farm which I legally bought and paid for with hard earned money. On the
farm I employ people (with whom I have a good relationship), support five families, efficiently
produce food and earn money on which I pay tax. To lose this and have it broken up in bits
for existence farming, will be detrimental to all.
NEL, W A
Wonderboom
Pretoria

9 February 1996
I note with concern that our submissions on firearm rights are not reflected in the working
draft of the new Constitution. In failing to acknowledge a basic right to possess firearms, and
in failing to restrict government's power to infringe this right, the Constitution effectively
leaves the way for any future government to disarm its citizens, leaving them unable to resist
tyranny or military dictatorship.
I note with equal concern that whereas criminals are afforded extensive rights, nothing in the
draft constitution gives law-abiding citizens the right or the means to defend themselves
against criminals. The right to life, to security of the person and to be free of all forms of
violence (Articles 10 & 11) and the right not to be deprived of one's property (Article 24) are
meaningless unless one is entitled to the means of defending those rights against criminal
violation.
Indeed, it can be argued that the Constitution gives the criminal more real, practical rights to
help him to avoid the consequences of his actions, than it gives a law-abiding citizen to
protect person and property against criminals.
It is an indisputable fact that for the vast majority of law-abiding people of this country, a
firearm is the only effective means of defending their rights. The police cannot protect
everyone, nor are they legally obliged to do so.
Article 10 of the draft Constitution also gives cause for concern. In its proposed form, it falls
far short of, for example, the European Convention of Human rights, which qualifies the right
to life by allowing for the deprivation of life, inter alia, in the defence of any person from
unlawful violence, or, in order to effect a lawful arrest or to prevent the escape of a person
lawfully detained (Articles 2(a) & (b) of the Convention). This mirrors the current legal
position in this county regarding justifiable homicide; the draft Constitution puts it in doubt.
It would be an untenable situation if an intended victim who killed an assailant in self defence
or in circumstances covered by Sec 39 of the Criminal Procedure Act could be held liable,
criminally or civilly, for violating the criminal's constitutional right to life.
I strongly urge that the draft Constitution be amended to accommodate the concerns
expressed above.
Mrs M Chapman

2-2-1996
According to the publication "Constitutional Talk" there are three options under the proposed
property clause of the Permanent Constitution. I hereby opt for the protection of property
rights in the new Permanent Constitution as envisaged in option three, i.e.
1.
2.
3.

4.

5.

6.

Property including the right to acquire, hold an dispose of property is guaranteed.
No one may be arbitrarily deprived of property.
Property may be expropriated only n accordance with a law of general application
a)
for public purposes or in the public interest which includes land reform; and
b)
subject to the payment of just and equitable compensation the amount the
timing and manner of payment of which have been either agreed or decided by
a court.
When a court decides the amount the timing and manner of payment of compensation
it must equitably balance the public interest of those affected, considering all relevant
factors including:
a)
the current use of the property;
b)
the history of its acquisition;
c)
its market value; and
d)
any beneficial improvements after its acquisition.
Every person and community disposed of land after 19 June 1993 as a result of a
discriminatory law or practice has the right to claim restitution of the land or equitable
redress subject to and in accordance with this section and a law of general application.
In this section "discriminatory or practice" means any law or practice that would have
been inconsistent with section 8 had that section been in force at the time the law or
practice dispossessed the person or community.

P D VAN DER MERWE

HUMAN LIFE INTERNATIONAL - SA Branch
February 19, 1996
The Rights to Life and the new Constitution
We urge you to include a provision in the new Constitution whereby the right to Life of the
unborn child is recognised. It would be tragic if an omission in this regard were to be realised
only after the writing of our constitution. Thanks to the marvellous inventions of scientific
photography we now know that human life begins at conception and can even see human life
growing in the womb.
We respectfully and urgently request you to include the following in our Constitution:
“Whereas it has been scientifically established that a separate human life begins at conception
when a Human ovum is fertilised by a Human sperm and that it is the same individual entirely
distinct from the mother who physically develops and grows both in utero and after birth until
maturity.
Now therefore this Constitution recognises that a separate human life begins at conception and
that the right to life of this human life is to be protected from the time of conception to
natural death”
M. v d Walt (Mrs.)
Co-ordinator

Edgars
Johannesburg
20 February 1996

Protection of brand equity as a fundamental right/Protection of intellectual
property rights in the Bill of Rights
Edgars Stores Limited wishes you to know that we support fully The Association of
Marketers' submission on the Constitution with regard to the issues above.
Please feel free to contact us, should you need further information.
LEON COETZEE (DR)
Group Public Affairs Manager

SOUTH AFRICAN TRADITIONAL HEALERS ASSOCIATION
M.C. DR. R. ALLESSING
IMPUMELELO

CONSTITUTION
We have a request to the government, we all the traditional healers of South Africa, request to
unite and become one so that as traditional healers, we can be able to be recognized by the
government and registered under the government and the health department so that we may
therefore be able to obtain government certificates that we should have the rights because at
present we are unknown to the law and our healing job is in the hide.
At present there are many presidents that we have but they can't expose us to the government, the
only thing they sell us certificates of no help and the very same certificates are too costly because
they want Rl50-00 per person in the beginning of every year.
Now we ask the government how it could be should we give this money, which goes to traditional
healers' presidents at present, to the government so that we can also get our certificates from the
government.
Here among traditional healers the difference is that some healers got their certificates from this
president and some got them from that other president which is why we cannot become one. That
is why we ask the government to bear us on the shoulders to become one as traditional healers so
as to end this thing of accusing each other of witchcraft and hatred. If we are one and we take
certificates from one place and we are able to heal those diseases which baffle white doctors at
hospitals.
We are going to hold a mass meeting in which we are going to ask the A.N.C. to take our
complaints because we are troubled by whites on farms if we dig herbs and fetch wood.
Now we are asking the A.N.C. to request the government to ask us permission to the white farmers
because they (white farmers) threaten to shoot us if they see us in their farms.
These are our requests which we ask the government to address them. We require larger stands to
build our rondavels for the traditional healers. The reason being these rondavels are used as a
surgery for our work.
----Constitution
We let the African National Congress know that all the traditional healers of South Africa should
have the law because there is no law at present for traditional healers that if a traditional healer has
wronged what must be done so as to make him to be afraid of wronging; that there should be a
punishment of traditional healers because there are many things among the traditional healers which
are a disgrace to the community. Now we want to see it ended. Traditional healers must behave

themselves so that they can show that they are doctors, they can be respected- and the community
should also respect traditional healers because they (traditional healers) are doctors who help the
community.
Even after the traditional healers have gained access to hospitals, they should show great respect to
co-operate with white doctors and nurses, and nurses too, they should respect traditional doctors.
And we ask the African National Congress to request the health department, if the traditional
healers start entering in the hospital, to let the nurses know to speak to the traditional doctors in
harmony. They should respect them because in hospitals there are those nurses who do not respect
even the community who just speak the way they want to that is not wanted, and the white doctors
too, they must be told to work in harmony with traditional doctors so that there shouldn’t be one
who fights the other one.
If a traditional doctor comes to hospital and fails to respect there, he will be punished. Should he
do it again he will be stopped to enter in the hospital and he will be eventually cancelled as a
traditional doctor. Those nurses as well who fight traditional doctors they must be given a
warning, after that, should they do it again, they will be laid off and work no more at the hospital
because she cannot work together with the people.
Here among traditional doctors there is also this thing, of suspecting each other of witchcraft. We
want that if a traditional doctor is a witch that must be checked thoroughly whether what is said is
true. We will try under any circumstances to refer the matter to the ANC after that.
Should the matter be found to be true by the ANC as well, we will then work according to the law
as to what it should be done; if the community does no longer want that traditional healer who is a
witch we will ask from the government that he not be burnt.
----If we have been registered in the health department.
To have a right to enter at the hospital if some help is needed of traditional healers. Even there, not
everybody will enter, but there'll be those who will qualify to enter at the hospital depending on the
acceptable certificate.
Because we have traditional doctors who are capable of healing those diseases which white doctors
cannot heal.
Such diseases are the following (traditional training centre diseases that affect people:
1.
2.
3,
4.

Aids
Mental disturbance
high blood
Sugar diabetes

5.
6.
7.
8.
9.
10.

Venereal disease (vd)
Cancer - but if a patient was never operated on before
Poison
Tuberculosis
Worms
Ancestors

All the afore said diseases - we do have traditional doctors who
Can cure them. It will be proved after all has been cleared.
-----Application to African National Congress
We are re addressing our request for all south african traditional healers council to be under the
african national congress registration for practice.
During past years we have been handled by presidents who did not have any assistance to us. All
what they were doing is to sell us certificate for R150-00 for yearly operation and that is all, no
any other help they could offer.
Even times pf dispute between the traditional healers them selves they can not come to a rescue.
In order to settle the matters that is the reason why we decided to for a council to be registered
under A.N.C. and also to be known to public and the government.
We also appeal that we will be of help to cure sicknesses & diseases that white doctors can not
cure. Also is there is urgent need should contact leaders of traditional healers then they can select
the right healer for the particular patient.
We are requesting A.N.C. and the public to work hand in hand with us together with the
appointed councillors.
So that all problems there should be a direction of progress as we work together in the new south
africa.
The reason why we got to involve councillors with a.n.c. is being that councillors alone it will be
to much for them to handle both the public and the issue of traditional healers as we know how
people in the past here in south africa were burned, for witch craft. So by involving the A.N.C. &
the councillors we are reinforcing the policy & safety of our people regarding yearly fees that will
be paid by us traditional healer the x amount we wish that it should be distributed accordingly eg.
A.N.C. , R.D.P., the poor, tax office etc.
----Healer goes to work for the government for 20 years in jail. The community will get rest because
if he is evicted from his residing place - he is still going to do the very same thing where he flees
to. So it is better if he goes to jail.

Even here in the traditional healers they are going to be punished if they fight and the one who is
found guilty will be given a warning. If he does the very same thing the second time - he will be
sent to jail for six months.
Traditional healers must respect, traditional healers who do not heal must not get certificates
because there are traditional healers who just take the money from the community but they
cannot heal. Now healing traditional healers will be looked at with great care - if a healer has an
offence he is no longer wanted in the traditional healers
We'll ask all traditional healers to write down their I.D. No. And their addresses so that they can
be able to be registered to the government and the health department.
A traditional healer who will not register in the government will not be allowed to work because
he will be having no certificate to work. In taking the certificates it will depend on healing
traditional healers because there are many traditional healers who do not heal, now those who do
not heal should not get certificates - it is those traditional healers who just take the money prom
the community whereas they do not help the community.
We want traditional healers who heal in deed so that there should be no complaint in the whole
community. All traditional healers must unite so as to show love in the New South Africa. They
should write down their ID. No. At the meetings they will be holding to their leaders. Those
papers will go to the African National Congress, then the African National Congress will send
them (papers) to the government and to the health department to be registered in the whole South
Africa.
And here among the traditional healers peace is needed so desperately; there should be some
order for traditional respect. They should work according to the law of the new government in
the new constitution. We support the new councillors to work together with leaders of tradition;
the councillors should look at the community; the leaders of the traditional healers should look at
traditional healers. But mean while councillors and leaders of traditional healers are working
together. If there are mistakes they must talk to each other and view together.
[Date Received: 20/02/1996]
-----

MAWEWE TRIBAL AUTHORITY
16 February 1996
*

Thanks for the letter we received from the government, the Mawewes Chieftainess is
passing a word of thanks to this solution

*

The Mawewe's chieftainess also thank the work of the local government

*

The Mawewe's chieftainess also accept the government of National Unity.

*

It also accept the solution of the estate president which says, The chief's salary must be
received from Pretoria.

*

Salary and transport fee

*

The Mawewe's chieftain is asking for an increase in salary

*

The chieftain is asking for help in transport expenditure

*

We are encouraging you in the changes of the new government

*

We also encourage our premier Mr Mathews Phosa to work properly.

MKHATSHWA T (CHIEF)

Carol Black
Observatory
20 February 1996
Thank you for this opportunity to respond to the working draft of the new constitution. These
are exciting days and a wonderful opportunity for establishing a just constitution.
The working draft does concern me in a few specific areas: (I will list them under their
headings)
CHAPTER 2
8.

EQUALITY

2.

Option 2. "Neither the state nor any person may [unfairly] discriminate directly or indirectly
against anyone ..."
QUESTION:
WHO determines what unfair discrimination is, especially with regard to
issues such as religion, conscience and belief which at times may require a rejection of
certain practices or rituals etcetera based upon convictions. This needs to be specified and
guidelines for these decisions determined.
Under the heading HUMAN DIGNITY

LIFE

- Support death penalty

There must be a reinstatement of the death penalty. The taking of the lives of others without
the potential consequence of the death sentence does not increase the value ascribed to human
life, it cheapens it.
Under the heading FREEDOM AND SECURITY OF THE PERSON
11.(2)(b) "Every person has the right to be secure in, and control their own body."
This is a right which needs to be upheld in its entirety, including the right of all persons prior to
birth. The State must prevent or punish persons who seek to control the bodies of others, after
birth as well as before birth.
Under the heading FREEDOM OF EXPRESSION
It is concerning that none of the clauses or options provides for the regulation of pornography,
not even pornography which debases the essential worth of a human being.
Under the heading PROPERTY

There is a critical question which must be asked with regard to option 2, who determines
whether the expropriation of property is in the public interest? Is this clause not open to abuse?
And if 3 d) under option 2 is a factor in an expropriation, could the State not be free to pay the
previous owner a price markedly lower than the market price - it has happened in many nations
in the past who have embraced such legislation?
Under the heading HEALTH, FOOD, WATER AND SOCIAL SECURITY 26.(1)
"Everyone has the right to have access to:
(a) health care services, including reproductive health care, of the highest attainable standard
..."
I am concerned that the generic term "reproductive health care" is being used to allow entrance
for the legislation of abortion to be entrenched in our constitution. Whatever the determined
commitment of certain parties to pass this law may be, the majority of South Africans are
against the legislation of abortion, therefore if the constitution is to represent the majority we
cannot let this clause be included without qualification and an exclusion of the right to an
abortion.

Date sent:
Subject:

Tue, 20 Feb 1996 11:32:00 +0200
Submission on property rights in Working Draft of the new Constitution

Janine le Sueur and Mike Parker
Legislative Review Section
Town Planning Branch
Cape Town City Council

CHAPTER 2 Section 24: Property
NOTE:
[]
Refers to proposed items to be deleted from the draft Constitution.
Law
Refers to proposed amendments to the draft Constitution

Proposal (refer to option 2)
(1)
No one may be deprived of property except in accordance with the law.
[of general application]
Motivation
The Constitution should not close off options for the deprivation of property that arises from
legislative and regulatory tools that are not part of a law of general application. For example,
local regulatory tools such as Zoning and Town Planning Schemes do not form part of a law
of general application because of their status as local level tools as stipulated by the Provincial
Ordinances or Provincial planning legislation. Yet these tools are indispensable to the process
of physical restructuring of our cities towards a more compact, sustainable and integrated
urban form. Local regulatory tools (which are currently under review), should not be
precluded from a general clause on property deprivation within the Constitution because of the
need for these tools to be flexible in a rapidly changing urban environment.
Proposal (refer to option 2)
(2)
Property may be expropriated only in terms of a law of general application (a)
for a public purpose or in the public interest; and
(b)
may be subject to the payment of compensation, within a period and in a manner as
agreed or decided by [a court] legislation.
[(3) -(6)]
Motivation
Refer to item (3): It is adequate that reference to the payment of compensation for
expropriation is made in the Constitution as in item (2). It is not however, the purpose
of a Constitution to stipulate the terms, criteria and factors to be taken into account
when determining compensation. The determination of compensation is a complicated
process which needs to take account of several factors in addition to those stipulated in
item (3). It is more appropriate and efficient for these factors and processes to be dealt
with in a separate but comprehensive piece of complimentary legislation.

Further, it is not in the public interest for the Constitution to prescribe the 'relevant
factors' to be taken into consideration such as (inter alia) 'market value and the ability of
the state to pay1. The terms of compensation should be assessed by whether a fair
balance is struck between the public interest and individual property rights without
placing a disproportionate burden on either the party that is being deprived of
possessions' or the party that is liable for compensation. By including in the Constitution
the 'relevant factors’ that a court should consider in the determination of compensation
would be to constrain that process of striking a fair balance between parties where
factors other than those mentioned may be a key consideration.
Refer to items (4) - (6):
It is the role of the Constitution to ensure the principles of
(inter alia) fairness, equity and justice. These principles should outlive any process and
timetable for restitution and reform that seeks to redress the legacy of Apartheid.
Restitution and reform should be dealt with in separate legislation until equity has been
realised. Measures for reform, restitution and affirmative action are strategies to redress
past inequities. A Constitution should enshrine only the principles of a society while
strategies should be dealt with in separate legislation.
It is also important to bear in mind that property in the context of the Constitution should
be defined in the broadest sense, of which land constitutes a (albeit significant) part
thereof. The issues of land rights and land reform are highly contentious and cannot
possibly be resolved in the Constitution. At the same time, the Constitution should not
close off options to a reform process especially where land is a key element of redefining
more equitable property rights in this country. Land reform and land rights should be
dealt with in a separate but comprehensive piece of legislation
1

Refer to 'Comparison of Regulatory Takings under the United States Constitution and
the European Convention on Human Rights' by J.J. Curtis, Jr. in European Law Review Vol
14 1989.

From: Janine le Sueur <jiesueur@smtpoff.ctcc.gov.za>

From:
Date sent:
Subject:

hwOO0002@pixie.co.za
Tue, 20 Feb 1996 14:50:02 +0000
Submission re New Constitution

Thank you for your letter inviting a submission from the Evangelical Fellowship of South
Africa. The presentation we made on the 26th May last year at the World Trade Centre has
not been heard. We are disappointed that many of the matters we lobbied for have not been
included in the current Working Draft
We do appreciate the fact that nowhere in the current document is there reference to South
Africa as "a Secular State", and we urge that if this is still been pursued in some quarters, that
such terminology be clearly avoided for the reasons we gave.
EFSA is now TEASA, The Evangelical Alliance of South Africa whose submission was
personally presented this week to the Constitutional Assembly by Dr Derek Morphew. I full
endorse this document. Please give it careful consideration.
Personally I urge that ...
1.

THE CONSTITUTION SHOULD NOT PROHIBIT THE JUDICIAL DEATH
PENALTY.
The Constitutional Court has ruled that the Interim Bill of Fundamental Rights means
the death penalty is invalid. It is argued that the death penalty is no deterrent. On this
basis we can argue against any imprisonment, for this violates Freedom of Movement
and residence, and the high rate of re-imprisonment proves it is no deterrent to the
criminal, not to speak of other potential criminals. Deterrent is not the only factor what about "appropriate punishment"? There is an increasing tendancy for people to
take the law into their own hands, born out of their frustration in not seeing the law of
the land deal effectively with criminals.

2.

THE CONSTITUTION SHOULD NOT PERMIT ABORTION ON DEMAND.
Ironically, the "Right to Life" does not seem to extend to the unborn child. The vocal
"Abortion on Demand" lobby - usually the same people who oppose the death penalty
for guilty murderers - want to kill innocent unborn babies.

3.

INTERESTS OF THE ACCUSED. THE BILL OF RIGHTS MUST NOT
PROTECT CRIMINAL ACTIVITY AND HINDER LAW ENFORCEMENT IN
SOUTH AFRICA. For example ...
a.

The Constitutional Court has ruled that accused people should benefit from the
Right of Access to Information without the victim of the crime having similar
access to information at the disposal of the defence.

b.

Juveniles should be treated more lightly that adults. (Currently a youth in
Pietermaritzburg, accused of murdering a Pizza Deliveryman, is terrorising
Woodlands - his latest victim lies seriously ill in hospital. Yet the hooligan
roams freely.)

c.

The Right to Privacy hinders police in raiding from drugs and weapons,
protecting evil people who prey on the innocent.

Under the previous regime, the average honest citizen feared the State. Under this
present regime, s/he fears the criminal, and has lost confidence in the ability of the
State to protect him/her.
4.

THE CONSTITUTION MUST ENSURE THE RIGHT TO WORK.
Freedom of economic activity is not enough. Too many people are intimidated to
strike, to sit-in, to stay-away. The bias is toward NOT working, instead of working.

5.

a.

Why is our currency losing its value against the dollar and sterling? Basicly
because we are a non-productive country. Every country to gets its people
working sees their currency strengthening (eg the Pacific Rim nations).

b.

Why are there so few new jobs when the national economic growth rate is over
3%? Basicly because businesses prefer to mechanise than risk labour unrest.
People are a liability, not an asset, in the workplace.

c.

Why are foreign imports so much cheaper than home-grown products? While
there is a factor of exploitative labour practices in some countries, the fact is
that the goods can be imported cheaper because the people work harder and so
become competitive. South Africa is known to be one of the least competitive
economices in the world. The answer is not so much in market proctectionism
as in getting the nation to work. This right should be so strongly upheld that
anyone hindering another from working, for whatever reason, should be
severely punished.

THE CONSTITUTION MUST UPHOLD PROPERTY RIGHTS
I favour Option 3 in clause 24. Restitution, especially in land matters, can be handled
in other ways. Heavy taxes on surplus land would force the rich to part with their
excessive properties and keep only what is needed. The State too, has large traqts of
land available for land reform programmes. Heavy death duties over a certain basic
threshhold would eliminate wealth not personally acquired by one's own labour.

THE CONSTITUTION MUST ENSURE HONEST TRANSPARANT GOVERNANCE.
The level of corruption is too high. The recent IDASA public opinion survey shows how low
public confidence in government has dropped. Billions needed for the RDP are siphoned away
into personal pockets. Stronger measures, constitutally enforceable, must be taken to stop this
haemorrhage. The present mood of the Constitution is too trusting. Greater accountability
and severe punishments are required to stop the rot.
THE METHOD OF APPOINTMENT TO THE CONSTITUTIONAL COURT MUST BE
TIGHTENED.

The Constitutional Court has so much power, it is stronger than Parliament or the President.
Yet these are fallible mortals who serve. They are appointed. The public have little say,
except perhaps through professional bodies on the Judicial Services Commission. I am
concerned that morality does not come into view - many of legal issues have moral
components - eg the death penalty, homosexual practice, abortion, crime, corruption. The
Constitutional Court judges rule contrary to the moral values of the majority of citizens on
these matters.
THE CONSTITUTION MUST DECENTRALISE POWER WHEREVER POSSIBLE
Power tends to gravitate upwards. Everyone is open to temptation. and the more power the
more temptation to use it selfishly. So decentralise the power, keep it as close to the people as
possible ... provinces, local authorities should have teeth. The Education policy of giving
more power to the communities served by the schools is a step in the right direction.
Wherever there is a decision about power going UP or DOWN, the Constitution must send it
down.
We pray for the Constitutional Assembly, that through you God will give us a noble, morally
strong Constitution, where Law and Moral Standards will not be in conflict. A Constitution
that will make all of glad to be South African!
HUGH G WETMORE

19 February 1996
DRAFT CONSTITUTION OF SOUTH AFRICA - CHAPTER 2 CLAUSES 10 and 11
(2)(b)
We act on behalf of the Southern African Catholic Bishops Conference of Southern Africa and
on behalf of the Conference, we make the following submissions with regard to the proposed
draft Constitution:
1

CHAPTER 2 CLAUSE 10
Options 1 and 2 require amendment to make it clear that everyone has the right to life
from the moment of conception.
MOTIVATION

2.

1.

Both the options are open to suggestion that what is protected is confined to a
human being that has been delivered from its mother, and by virtue of the
fundamental nature of the life of the pre-born child, this argument needs to be
removed.

2.

A child comes into existence i.e. it is i.e. it exists as a human being from the
moment of conception.
Its identity, gender, personality and physical
characteristics are all established at conception. Life here, notwithstanding its
elementary state, is nevertheless life and is therefore sacred. If there was no life
in a pre-born child, the child would not grow. The pre-born child is human
because it is created from and by humans. Accordingly the conceived child is
human life and because it exists, it is a human being capable of growing,
moving, feeling and breathing. That it requires a life support system from its
mother is no different to a child being born prematurely requiring any technical
life support system such as an incubator or respirator.

3.

That human life is considered as the corner stone of South African culture and
society is recognised both in the Interim Constitution and in the present Draft
Constitution. The integrity of this value ought not to be corrupted by
secretarian self-interest, or else the credibility of the Constitution becomes
vulnerable to any such self-interest.

CHAPTER 2 CLAUSE 11 (2)(b)
We request any amendment to this clause by the addition of the words "without
causing physical or mental harm to anyone else including any unborn child."

MOTIVATION
The Draft is open to the interpretation that an unborn child is an integral part of its
mother's body and therefore its life or death is determinable by the mother in her
discretion. This supposition is not true. The human race is created through the
combined action of man and woman. The woman has a god-created function - to carry
and nurture her child to birth. Her fundamental function in childbearing is just that - to
bear the child until nature brings about its delivery from the mother. In essence
therefore, the mother is responsible for two bodies - her own and that of the child. In
this the mother has the most profound of trusts by virtue of her very nature, and the
sacredness of the child's life must not be threatened by any act or omission of the
mother to her own body.
The delay in submitting this submission is regretted and condonation is sought in the event that
the delivery hereof occurs after 20 February.
GARLICKE & BOUSFIELD INC.

BUSINESS SOUTH AFRICA (BSA)
FEBRUARY 1996
A CONSTITUTION FOR A DEMOCRATIC SOCIETY
COMMITTED TO SHARED GROWTH
Within the next eleven weeks, the Constitutional Assembly will adopt a new constitution for
South Africa, and give permanent legal structure to the dramatic transformation of our state
and our society. We have experienced a mere eighty or so weeks of representative
government and personal freedom; in that short time, democracy, human rights and a national
concern for the underprivileged have become the foundations of our public life, and will form
the irreducible core of our constitution.
Business is that part of society that concerns itself with investment, employment and
production. As society's output grows, more people are employed, government has more
resources to dedicate to social programmes and the range of goods and services available to
consumers expands. As citizens, we wish for a constitution that will protect the rights and
freedoms of all. As business people, we hope for a document that allows for a vibrant market
economy by promoting the engines of growth:
*
*
*
*

a secure system of law and property rights;
a vibrant civil society;
fiscal discipline in terms of government spending commitments; and
a legitimate government empowered to make the best policies for the well-being of
society.

These four imperatives form the basis of this submission. The first focuses attention on the
judicial system and the property rights clause, the second has implications for the
application of the bill of rights, while the third affects the extent to which the constitution
can make financial commitments. These issues are discussed below. The fourth imperative - a
government with the right to govern - is the key to the successful resolution of the
Constitutional Assembly's work, and deserves further explanation.
We believe there is no contradiction between democracy and the policies conducive to
economic growth. In fact, in the long run, a government accountable to its voters will adopt
the optimal policies for growth (although mistakes will inevitably be made along the way).
Hence it is appropriate for policy to be set by the legislature. This is particularly true of
those areas of policy dealing with the relations between citizens, particularly commercial
relations, as well as in the area of socioeconomic policy. Why does policy belong with the
legislature?
The legislature

*
*
*
*
*

expresses the will and preferences of society;
is the steward of the nation's economic policy,
has a vast range of policy tools at its disposal.,
can monitor and adjust policies on a continuous basis, and
has to answer for its record at the ballot box.

In contrast, the courts are ill-equipped to deal with economics, and are not designed to gauge
and act on the preferences of the public. Courts are reactive. They deal with issues only when
a case in point comes before them. Many years may pass before a particular issue is addressed
or revisited. And courts are not democratically accountable.
We believe the courts, and particularly the Constitutional Court, should serve as the guarantor
of our freedom, of the integrity of the political process and the law. The elected government,
on the other hand, ought to govern the country by writing the budget, regulating affairs
between citizens, and designing socio-economic policy. The courts can play a valuable role
in enjoining the elected government to address fundamental needs. Well-designed socioeconomic rights will assist them in this task. But the courts cannot be allowed to make policy
or to replace parliament. Equally, this society cannot afford the courts to be the political
tools of litigious minorities used to frustrate the proper functioning of the elected
government.
We now turn to specific provisions in the Bill of Rights.

Property rights
This century has shown that the protection of property rights is a precondition for prosperity,
as well as an essential element of the fundamental freedom of citizens: not a single society in
which property rights were unprotected by law has sustained either economic growth or
the protection of human rights. The government has accepted the importance of guaranteed
property rights for investment and growth by guaranteeing the property rights of all assets of
foreign investors from certain countries in a number of treaties. Surely this basic undertaking
must be given to citizens as well?
The protagonists in the property debate often view property rights as a way to entrench
privilege. This is mistaken. The protection of property rights is not intended to, and will
not, stop redistribution. The government is free to use its spending policies or its tax system
for redistribution. And in the business proposal, expropriation "in the public interest" creating a wide ambit of justifications for expropriation explicitly including land reform - is
provided for. All a property clause achieves, is to ensure that certain holders of certain kinds
of property are not targeted capriciously or unfairly. For example, the tax system can ensure
that all persons with significant income levels bear the cost of land reform Why should
individual farmers bear the cost of a programme instituted in the public interest?

A property clause that allows for compensatable expropriation for the purposes of land
reform is not a barrier to an extensive ]and reform programme. In fact, a wellconceived property clause is a concomitant to land reform, because it protects the new
holders of land as assiduously as everyone else.
A land reform friendly property clause would read:
(1)
(2)
(3)

(4)

(5)

Every person has the right to acquire, hold and dispose of rights in property.
No-one may be arbitrarily deprived of property.
Property may be expropriated only in terms of a law of general application(a)
in the public interest including land reform, and
(b)
subject to the payment of just and equitable compensation, the amount, the
timing and manner of payment of which has been either agreed or decided by a
court.
When a court determines compensation, it must have regard to all the relevant factors,
including(a)
the current and intended use of the property.,
(b)
the history of its acquisition;
(c)
its market value.,
(d)
the value of investments in it by those affected; and
(e)
the interests of those affected.
Subject to and in accordance with this section, every person dispossessed of land after
19 June 1913 as a result of a law or practice that would have been inconsistent with
section 8 had that section been in force at the time has the right to claim restitution of
the land or equitable redress.

Labour relations
The labour crisis is the most pressing social challenge facing South Africa. One in three
workers have no job in either the formal or the informal sector - by far the highest rate
of measured unemployment in the world, and a root cause of both poverty and inequality.
Growth alone will not solve the problem. Even with 4% growth this year and a steady 3%
growth thereafter, unemployment continue to soar: under even that positive growth scenario
three million more people will be unemployed in eight years time than today, and the
unemployment rate will reach 40%.
The Constitution can contribute to the highest possible rate of economic growth and job
creation only if it contains the right fundamental rules for society. For example, if growth will
not solve the problem of unemployment, our labour market institutions and rules - which seem
to create a bias against labour-intensive employment - may have to be revisited. Were a
certain set of labour market rules to be entrenched in the Constitution - or left to the
Constitutional Court - the legislature would be virtually powerless to address the labour

absorption issue, with disastrous consequences for the poor, and for long-term political
and social stability.
Therefore, the Bill of Rights should impair as little as possible the legislature's capacity to
choose a labour relations system. In particular, the labour relations clause in the new
Constitution should follow closely the wording of Constitutional Principle 28 in Schedule 4 of
the interim Constitution, and contain nothing else. Under the scheme, the legislature will
continue to be empowered to protect workers' rights to the fullest extent it sees fit. The
proposed scheme reads..
(1 )
(2)

(3)

Everyone has the right to fair labour practicesEmployees have the right(a)
to join and form trade unions; and
(b)
to engage in collective bargaining.
Employers have the right(a)
to join and form employer organisations. and
(b)
to engage in collective bargaining.

In some quarters, there is strong political support for the inclusion of the right to strike. If the
right to strike is included in the labour relations clause, it is imperative that this right be
balanced against a constitutional right to lock-out. In an adversarial labour-relations
system such as ours the right to lock-out is often an employer's only economic counter to its
employees' right to strike. Frequently it is also the only alternative to retrenchments for
operational reasons in circumstances giving rise to non-wage interest disputes, for example
disputes about workplace or contract of employment changes aimed at securing international
competitiveness.
It has been suggested in some jurisdictions with a constitutional right to strike and no
commensurate right to lock-out that the lock-out (or legislation providing for the lockout) is
unconstitutional. In the most recent international exercise in the drafting of social rights,
the European Social Charter, the right to strike is balanced by the right to lock-out. Do
we wish to entrench a more inflexible labour market approach than that in developed region in
the world with the lowest job growth?
If a pared-down labour-relations clause along the lines suggested is not acceptable to the
political parties because of the absence of a right to strike, subclauses (2) and (3) should be
supplemented by, respectively, a right to strike and a right to lock-out. In that case, the
following should be added to the above formulation.
(2)
(3)

Employees have the right(c)
to strike.
Employers have the right(c)
to lockout.

Subclause 22(4) in the working draft of the new Constitution should be omitted. Other than
collective bargaining - accommodated elsewhere in our proposal - this subclause is
superfluous. The rights it confers flow naturally from subclauses (2) and (3). This approach
also eliminates the surely unintended bias in favour of centralised collective bargaining
created by the current proposal that only trade unions and employer organisations are granted
the right to bargain collectively. Such a bias runs counter to both the philosophy of the
Labour Relations Act and international trends; in any event, determining in a constitution the
level at which bargaining about conditions of employment takes place is entirely inappropriate.

Economic activity
The right to economic activity is a cornerstone of investor confidence in South Africa.
However, business shares the concern that this right should not invalidate the state's regulatory
activities, trade policy and health and safety measures. Therefore business would be
sympathetic to a formulation that avoids this pitfall.
Most business activity - both small and large scale - is conducted by individuals organised into
firms of one sort or another. Many such firms have juristic personality. Business activity is as
essential for the well-being of citizens as the (potentially more limited) pursuit of a livelihood.
Hence our proposal to include the right "to pursue the business of their choice", and to ensure
in the "application clause" that this right is available to juristic persons. Our proposed
formulation reads:
Everyone has the right to pursue the livelihood and engage in the business of their choice,
including the right to choose freely their occupation, industry, trade and profession.
Notes
Replaces proposed Section 21. Access of juristic persons to the right is stipulated in our proposed
subclause (4) of the application provision (see below). The words ‘place of work and place of training’
are omitted. The right to freedom of movement and residence effectively covers concerns of influx
control, and the phrase may be interpreted as inhibiting intra-company re-assignment.

Application of the Bill of Rights
The state's duty to respect and protect rights
We support the draft's wording in Section 7:
The state must respect and protect the rights in this Bill of Rights.

Should the constitution regulate relations between persons?

A theme of this submission is that the best way to regulate the relations between persons is to
enjoin the legislature to create a legislative framework that achieves this goal in a rational and
complete manner. Such relations between persons, whether natural or juristic, is the cloth
from which not only family and society, but also investment in productive capacity and
employment, are woven.
The accretion of court decisions on issues such as equality, labour relations or the environment
will be slow, creating enormous uncertainty, and leaving entire categories of citizens
unprotected for a long time. Better by far a swift, comprehensive and integrated mechanism,
particularly where the regulation of those relations will have many subtle yet ultimately farreaching consequences. Hence our belief that the legislature - and not the court - is the
best instrument for the horizontal application of the principles of the Bill of Rights. The
role of the constitution is to enjoin the legislature to exercise its power to achieve certain
profoundly important objectives.
A Bill of Rights properly governs the relationships between the state and its organs, on the one
hand, and its citizens, on the other. Accordingly, the rights in the Bill of Rights, like those in
most comparable human rights instruments, contemplate the exercise of state power and
provide those subject to that power with a weapon against neglect, excess or abuse. In our
view there is one exception to this rule, namely the labour relations clause.
Yet we accept that the purport, spirit and objects of the new Bill of Rights must infuse
the courts' approach to the adjudication of disputes between private individuals. The
Bill of Rights in the interim Constitution heralded a "legal revolution" not only the demise of
parliamentary sovereignty, but the introduction of a new set of core values for the
interpretation, application and development of legislation, the common law and customary
law. We welcome this "seepage", as it promotes a coherent legal system. We accordingly
propose a strengthened "seepage" clause.
We are concerned, however, that as it is currently worded the application clause in the Bill of
Rights will create a new category of private causes of action, constitutional claims by citizens
against other citizens or collectives of citizens. If so, all legislation, common law and
customary law governing the relations between them will be thrown into turmoil.
We therefore suggest an application clause which makes it clear that the Bill of Rights applies
to all law governing state/citizen relationships, irrespective of its source. The clause also
ensures that the Bill of Rights does not displace "private law" (defined residually) and that all
courts must embrace the spirit, purport and objects of the Bill of Rights. Our first three
subclauses of the application clause are:
(1)

The Bill of Rights governs all law that applies between the state and persons, but
section 22 [the labour relations clause] also governs the law that applies between
persons and persons.

(2)
(3)

The Bill of Rights does not deny the existence of any other rights or freedoms that are
recognised or conferred by legislation, the common law or customary law.
When interpreting and applying any legislation, and when interpreting, developing and
applying the common law and customary law, every court must promote the spirit,
purport and objects of the Bill of Rights.

Notes
Replace subclauses 38(1) and (2), as well as delete subclause 39(3), in the current draft.

Juristic persons entitlement to the rights in the Bill of Rights
The constituents of civil society - firms, unions, charities, churches, political parties, and
professional associations - are as worthy of protection under the Bill of Rights as are
individuals. These groups of citizens, linked voluntarily in the pursuit of what they value, are
the very stuff of civil society. Since time immemorial such groups have become juristic
persons simply when a fairly modest level of formality is reached. We propose that juristic
person access to certain key rights be explicitly stated, along with the possibility of further
additions by the court over time. For that reason, and in keeping with our suggestion above,
we propose a fourth subclause to section 38, which replaces the subclause 38(3):
(4)

Juristic persons are entitled to the rights in the Bill of Rights to the extent that the
nature of the rights permit, but juristic persons are entitled to the rights in section 8(1),
13(b), (c) and (d), 14(2), 15, 17, 21, 22, 23, 24, 28(2) [and (3)], 29, 30, 31, 32, 33,
34(3) and (4).

Notes
The rights specified in subclause (4) are the rights to equality, privacy, religious observances, freedom
of expression, freedom of association, economic activity, labour relations, the environment, property,
educational institutions, academic freedom, access to information, just administrative action, access to
courts, and a fair trail.

Socio-economic rights
Business supports the constitution's focus on the well-being of all citizens, particularly
that of the homeless, the poor, the sick, and the young. The sustainable alleviation, and
eventual elimination, of poverty is rightly a national objective. This requires a great leap in the
number of jobs in the economy, in productivity and real wages, and in tax receipts to fund
expanded social programmes. Our current level of economic activity cannot deliver the
socioeconomic rights as they are currently formulated in the draft.
We accept that the aspirations of the dispossessed and the poverty-stricken must have
constitutional status. However, those objectives must be integrated into a broader
economic strategy. The legislature is the only body in society that can credibly direct that

strategy. We therefore urge the Constitutional Assembly not to cede to the courts
control over the budget and economic policy - the essence of any government's mandate.
The Constitution must not create a legion of opportunities for vexatious retardation of
the process of governance. Unfortunately, the socio-economic rights, as currently
formulated, may well do so.
We therefore propose a version of the socioeconomic rights that creates an obligation to look
after the poor, the destitute and the young, but puts control over policy firmly in the hands of
the legislature:

Housing
Everyone has the right to legislation obliging the state to take reasonable and effective
measures which promote and advance access to adequate housing.

Health
Everyone has the right to legislation obliging the state to take reasonable and effective
measures which promote and advance access to health care services, but no-one may be
refused emergency medical treatment at state institutions.

Food and Water
Everyone has the right to legislation obliging the state to take reasonable and effective
measures which promote and advance access to sufficient food and clean water.

Social Security
Everyone has the right to legislation obliging the state to take reasonable and effective
measures which promote and advance access to social security including, if they are unable to
support themselves and their dependants, appropriate social assistance.

Children
(1)

Every child has the right(a)
to a name and nationality from birth;
(b)
to be protected from maltreatment, neglect or abuse;
(c)
to be protected from exploitative labour practices, and not to be required or
permitted to perform work or provide services inappropriate for a person of
that child's age, or that place at risk that child's well-being, education, physical
or mental health, or spiritual, moral or social development,

(d)

(2)

(3)
(4)

not to be detained except as a measure of last resort, in which case in addition
to the rights the child enjoys under sections 11 and 34, the child may be
detained only for the shortest possible period of time and has the right to be(i)
kept separately from other detained persons over the age of 18 years;
and
(ii)
treated in a manner, and kept in conditions, that take account of the
child's age.
Everyone has the right to legislation obliging the state to take reasonable and effective
measures which promote and advance every child's access to(a)
family care, [parental care], or appropriate alternative care when removed from
the family environment;
(b)
basic nutrition, shelter, basic health care services, and social services.
The child's best interest is of paramount importance in every matter concerning the
child.
In this section, "child" means a person under the age of 18 years.

Education
(1)

(2)

Everyone has the right to legislation obliging the state to take reasonable and effective
measures which promote and advance access to(a)
a basic education, including adult basic education, in a state or state-aided
institution;
(b)
further education, and;
(c)
instruction in any language where instruction in that language can reasonably
be provided at state or state-aided institutions.
Everyone has the right to educational institutions based on a common culture,
language or religion and the right to establish and maintain, at their own expense,
private educational institutions that(a)
do not discriminate on the basis of race;
(b)
are registered with the state; and
(c)
maintain standards that are not inferior to standards at comparable state-aided
educational institutions.

Access to Information
In keeping with business' philosophy that the relations between citizens and groups of citizens
must be regulated by the legislature, we suggest that the direct right to information be limited
to information held by the state:
Everyone has the right of access to any information that is held by the state
insofar as such access is consistent with open and accountable administration.

Equality

In the complex field of "private discrimination" it is particularly important that complete and
swift legislation bring certainty and coherence to this field, rather than depend on the
protracted development of the law through occasional Constitutional Court decisions. We
suggest that the constitution prohibit discrimination by the state and that it ensure the
rapid enactment of legislation protecting all citizens against private discrimination. This
will allow for a proper balance of the interests of all members of society. Our clause achieves
this, as well as making other improvements to subclause 3(a):
(a)

(b)

The state shall not unfairly discriminate directly or indirectly against anyone on
any grounds, including but not limited to race, gender, sex, marital status,
ethnic or social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, affiliation, culture, language and birth.
Everyone has the right to legislation obliging the state to take measures
preventing or prohibiting unfair discrimination by natural or juristic persons,

Notes
Subclause 3(a) and (b) replace current subclause (3) of the equality provision, as well as providing
more protection against discrimination than the troubled subclause 35(2), which becomes redundant.

Environment
The environmental provision is another instance where a slow case-by-case accumulation of
protections will be expensive and uneven, and will leave large gaps in the law for a long time
to come. Environmental protection has profound cost implications, it is the preserve of the
legislature, not the courts. This is accentuated by the complexity of our ecosystems, the wide
divergences between our communities, the need to co-ordinate and regulate the activities of a
large number of persons, and the difficult and shifting trade-offs between a wide range of
interests.
For example, a trade-off between jobs and the protection of a particular species is better
decided by the legislature than by a court, by flexible and comprehensive legislation, The
role of the constitution must be to enjoin the legislature to implement effective and easily
enforceable laws. Hence this formulation:
Everyone has the right to reasonable and effective legislation
(i)
protecting and advancing an environment that is not harmful to their health or wellbeing;
(ii)
preventing pollution or ecological degradation;
(iii)
promoting conservation,
(iv)
securing sustainable development, and
(v)
securing the sustainable use of renewable natural resources.

Notes
This is a restatement of the current Section 23. As is the case elsewhere, horizontal application is not
eschewed but rather channelled through the legislature in an enforceable way. Subclause (v) is
qualified by the word ‘renewable’; clearly non-renewable resources - such as coal, gold and platinum have a finite supply which will run out one day.

Limitation of rights
Business recognises that there are rights foundational to a free and democratic society that
deserve the strongest possible protection against limitation. and that there are others, including
the innovative socioeconomic rights, which warrant a more flexible approach to limitation.
The socioeconomic rights, in particular, may have vast implications for the well-being of the
country, and all its citizens. Hence our belief that the rights in the second category are
amenable to a less rigid form of limitation. We believe that the way to achieve the appropriate
level of protection for all rights is to have a two-part limitations clause modelled on S33(1) of
the Interim Constitution, such as:
(1)

(2)

The rights in the Bill of Rights may be limited by or pursuant to law of general
application only to the extent that the limitation of a right is:
(a)
reasonable and justifiable in an open and democratic society based on freedom
and equality,
(b)
compatible with the nature of the right that it limits; and
(c)
consistent with the Republic's obligations under international law.,
but in the case of a limitation of a right entrenched in section 9, 11, 12, 14(1),
18, 34, 27(1)(b) and (c) or of a right entrenched in section 15, 16, 17, 20(1), 31
and 32, in so far as that right relates to free and fair political activity, the
limitation must also be necessary.
Except as provided in subsection (1), no law may limit any right entrenched in the Bill
of Rights.

Notes
The rights subject to the stricter limitation test - other than those which come into play only insofar as
they relate to free and fair political activity - are the rights of human dignity, to freedom and security of
the person (including freedom from torture or cruel, inhuman, degrading treatment or punishment), not
to be subject to servitude or forced labour, to freedom of religion, belief or opinion, and to vote and
participate in political activities. Also included are the rights of detained arrested and accused persons,
and children’s rights not to be subject to neglect or abuse or to exploitative labour practices, and, if
detained, to be treated in a manner that takes account of their age.

The judicial system
If a constitutional democracy is to take root in South Africa, the courts and their officers must
be independent and subject only to the Constitution. They must apply the law impartially and

without fear, favour or prejudice. In particular, judicial officers must be appointed in a
way which inspires confidence in the courts. It is the responsibility of all citizens, including
those in business, to ensure that the Constitution embodies an acceptable judicial appointments
procedure. We therefore urge all parties to the constitutional negotiations to put aside
partisan concerns and establish an exemplary mechanism for the appointment of judges and
magistrates.

We must strongly object to the outrageous proposal to reduce ownership rights in the new
Constitution. We see it as an unwarranted area unjustifiable interference main rights.
J P ROSSOUW
G J ELLIS
BOB REINECKE
JILL REINECKE
[Date Received : 20/02/96]

PRETORIA TECHNIKON STUDENT MOVEMENT
DEATH PENALTY
Receive hereby a petition of 120 people from the Pretoria Technikon against the current
position of Law concerning the death penalty.
We feel and believe strongly-that capital murder should be punished with death.
In a study amongst some of the 22000 students of Technikon Pretoria, more than 90% felt
strongly that the death penalty should be in place in our Law system.
As a democratic society, the innocent should be protected and the trespassers punished, and
the government should listen to the majority; who is tindotlbtedlyoaying: Bring back the Death
Penalty!! We owe it to our society and our children.
Contact.person: FRANCOIS RABE

MUSLIM ASSEMBLY (CAPE)
23 February 1996

1.

The Muslim Assembly which represents thousands of Muslims in South Africa sets out
below its submissions briefly in regard to the Clauses dealing with, inter alia, languages, the
State's duty to respect and protect rights, life, slavery, servitude and forced labour, freedom
of religion, belief and opinion and freedom of expression.

2.

AD LANGUAGE CLAUSE
The Muslim Assembly supports the recognition of languages such as Arabic, Urdu, Temil,
Hindi, Hebrew etc.

3.

AD STATE'S DUTY TO RESPECT AND PROTECT RIGHTS
It is recommended that Clause 7 should be amended to read as follows:
“ 7.

4.

The State must respect and protect the rights and duties in this Bill of Rights."

AD THE RIGHT TO LIFE
It is recommended that, for reasons set out hereinbelow, that the option to be adopted save
with certain qualifications as set out hereunder to read as follows:
“Life
10.
Option 2
Everyone has the right to life, and the right not to be deprived of life except by
execution of a court sentence following conviction for a crime for which the death
penalty is prescribed by an Act of Parliament and provided that the immediate
family of the victim shall have the right to determine that the death sentence shall
not be imposed, with or without compensation, all according to an Act which
Parliament may adopt."

In support of the aforesaid amended Clause which we humbly submit ought to be adopted
in the recommended amended form, we submit as follows:
4.1

In regard to Option 1, it is respectfully submitted that the consequence would be that South
African citizens will find themselves sitting behind bars for life which, it is respectfully
submitted, is a violation of a citizen's inherent right to dignity and would, in any event,
constitute cruel and unusual punishment. In this regard, it is submitted that no allowance is
being made for men who have become fallen angels and commit the most serious crimes
that may repent and who, in any event, may have been forgiven by the Divine Providence
for the crime of murder.

4.2

Option 2 subject to the qualification is appropriate for the following reasons:
4.2.1 The immediate kith and kin of the deceased and those nearest to him or her are the
most affected parties and it is only just, equitable and fair that, in the event of the
court finding no extenuating circumstances, that they should have the final say
whether they wish to exercise the prerogative of mercy by accepting, in lieu of the
death penalty, compensation or alternatively forgiving the convicted murderer
unconditionally. In this regard, there is authority both in the Torah and the Qur’an
that when Prophet Moses (Pbhu), slew an Egyptian and thereafter fled to a city
called Midian, he was subsequently elevated to a prophet and Almighty God forgave
the killing, Prophet Moses having sincerely repented. It is thus clear that if God is
merciful, man ought to also display a certain measure of mercy and compassion true
mercy has nothing in common with soft weakness, maudlin sympathy, permissive
tolerance. It is an element of justice itself. The flaw in the traditional approach
when the death penalty is pronounced is that there is no scope for mercy and that a
felony or a crime like murder can not be compounded. It is submitted that this is
unsatisfactory as it is not the interests of society that must predominate but the
immediate interest and wishes of the kith and kin who have lost a loved one that
ought to have the final say whether the death penalty ought to be meted out or not.
This approach works wonders in some of the predominantly Muslim countries
where the crime rate is virtually zero, especially in regard to crimes such as murder,
rape and robbery.
4.2.2 It is thus clear that Options 1 and 2 in their present form are both unsatisfactory and
the above proposed amendment would be a compromise in that the person who
stands to be condemned to death may still live if the immediate family decides to be
gracious and to forgive and accept what has been called in terms of Canon Law
"blood money”. It is clear that the threat of a death penalty will be a marked and
effective deterrent against any person who foolishly attempts to take the life of

another without due process of law and that such a person must realise that if he
takes a person's life, he may forfeit his own and that his ultimate fate will rest in the
hands of the closest family members of the deceased. In this way, society would
also feel satisfied that if the immediate kith and kin decide to forgive, then why
should the broader community have any objection if, for example, the family were to
ask R100 000,00 or R500 000,00 as compensation for the loss of a sacred life.
Furthermore, recognition would also be given to the sanctity of human life in that
the State of society at large would not be entitled to seek vengeance by means of the
death sentence as they are not the ones that have been affected as closely as that of
the immediate family of the deceased.
4.3

In regard to Option 2, we wish to insert a provision which will protect pre-natal life from
conception and, in that regard, we recommend that after the words "everyone has a right to
life", should be inserted the following words "which includes pre-natal life from
conception...". The reasons for the protection of pre-natal life from conception is set out in
seriatim hereunder:
4.3.1 The working draft of the New Constitution does not deal with the situation of
mothers who wish to abort a foetus because of an unwanted child and/or a child to
be born having been conceived out of an incestuous relationship and/or a situation
where a woman has been raped or her health is at risk.
4.3.2 It is clear from the aforesaid memorandums that the Islamic perspective and other
major religions that life is sacred and that life begins at conception. Accordingly, the
Muslim Assembly is of the view that Article 9 of the Constitution be reshaped so as
to protect the rights of an unborn child.
4.3.3 In the recent case of G v Superintendent, Groote Schuur Hospital & Others 1993
(2) SA 255, a mother sought an urgent interdict to prevent her 14 year old minor
daughter from undergoing an abortion on the ground that her allegation that she was
raped was a false one. She was assisted by the Pro-Life Organisation, an antiabortion body. The Respondent's counsel relied on the decision in Christian League
of South Africa v Rall 1981 (2) SA 821 in which it was held that an unborn child is
not clothed with legal personality and accordingly there were no legal grounds for
an appointment of a curator ad litem to represent the foetus in connection with the
termination of the mother's pregnancy and that there is no scope or need for the
appointment of such curator when the provisions of the Abortion Act are applied.
The learned Judge AJ Seligson had the following to say:

“I have certain doubts about the correctness of that decision insofar as
It holds that there is no scope for the extension of the Nasciturus
Doctrine so as to provide protection to an unborn foetus against an
abortion. It seems to me that there is much to be said for recognising
that an unborn child has a legal right to representation, or and interest
capable of protection in circumstances 'where its very existence is
threatened".
4.3.4 It would seem that our courts are at pains to try to protect the interests of an unborn
child by resorting to certain fictions such as the Nasciturus Doctrine which allows an
unborn child to inherit from its parents' estate.
4.3.5 In the German Basic Law, the right to life of the foetus is not explicitly mentioned
but the Constitutional Supreme Court has consistently held since 1975 that the
protection Article 1.3 affords the right to life as such includes prenatal life from
conception.
4.3.6 It thus appears that the Government of National Unity therefore has a duty to
protect the life of the foetus, also against action by its mother and a woman has a
fundamental legal duty to carry the foetus to term.
4.3.7 In other jurisdictions, notably United States and Canada, Constitutional Courts have
maintained that during the first trimester of pregnancy, the right of the mother
trumps that of the unborn child.
4.3.8 Roe v Wade was a case in which the United States Supreme Court concluded that
the mother’s right to privacy entitled her to an abortion.
4.3.9 It is clear that the decision is wrong in balancing the fundamental right to privacy vis
a vis the right to life and if it is accepted that life starts at conception, then clearly
such right to privacy should be hit by the limitation Clause in the draft Constitution
(35).
4.3.10 Furthermore, the mother’s purported right to privacy must be weighed against the
father’s right to demand that the mother carry the foetus to term as with righteous
indignation fathers can argue that their right to prevent an abortion which threatens
to destroy their progeny emanates from their pro-creative freedom and such rights
should be weighed against the mother’s purported right to an abortion.

4.3.11 In any event, it is clear that the boni mores (good morals) of society in South Africa
at present is such that if a referendum were to be called, the majority of right
thinking citizens of good moral upbringing would denounce the right of women to
be allowed to undergo abortions on demand.
4.3.12 The crux of the matter, from an Islamic perspective, life begins at conception, a
foetus does possess constitutional rights which ought to be protected.
4.3.13 If the foetus which Muslims and other religions hold the view "is a form of life",
surely such life ought to be protected irrespective of what stage in the development
of a child to be formed had reached.
4.3.14 The South African Abortion and Sterilisation Act 2 of 1975 permits abortion only in
the narrowest of circumstances. The preliminary procedures that must be complied
with are stringent. Grounds for illegal abortion at any stage of pregnancy are: The
continuance of pregnancy must endanger the life of the woman or constitute a
serious threat to her physical or mental health or there must exist a serious risk that
the child will suffer a physical or mental defect which will render it irreparably
seriously handicapped or the foetus must have been conceived as a result of
unlawful intercourse, defined as rape or incest or as a result of illegitimate
intercourse, entailing that the woman was, due to a mental handicap, unable to
comprehend the implications of coitus. Accordingly, South Africa's current abortion
laws permit abortions only "on hard grounds and in terms of highly restrictive
procedures".
4.3.15 The pro-abortionist lobby argue that abortion is not a privilege for which woman
should have to supplicate to men, but a right based on sex equality, one to which
women must have access through proper State funding. The procreation of a child,
it is argued, makes demands upon a woman's time. Time is what makes up a life.
To interfere with the right of any woman to decide whether or not to carry a child to
term and to fail to take steps to provide access to acceptable medical procedures
deprives her of the right to control her life. It is an instance of inequality. It is
discrimination against women. Working mothers rely on the fundamental right to be
treated equally with men for their right to claim an abortion, in their employment
context. They argue that the demands of motherhood inhibit a woman's ability to
fulfil her potential to be financially independent and to compete on an equal basis
with men so that she can avoid dependence on an erstwhile male partner or the State
when the intimate relationship breaks down.

4.3.16 The aforesaid arguments from an Islamic perspective are untenable. In terms of
Islamic Law, men are the protectors and maintainers of women.
4.3.17 Instances in which Muslim women resort to abortion for one reason or the other are
rare.
4.3.18 It is our submission that the right to life entrenched in the transitional Bill of Rights
must be construed as also pertaining to foetal life.
4.3.19 Article 4(1) of the American Convention on Human Rights requires the protection
of the rights to life by law and in general from the moment of conception.
4.3.20 The United Nations declaration of the rights of the child, principle 4 requires the
provision of special care for the child and his or her mother "including adequate
pre-natal and post-natal care".
4.3.21 In Article 40.3.3 of the Irish Constitution, the following is stated:
"The State acknowledges the right to life of the unborn child and with
due regard to the equal rights of the mother, guarantees in its laws to
respect and as far as practicable by its laws to defend and vindicate
that right"
4.3.22 Accordingly, the High Court in the case of Attorney General v X which was decided
on 5 March 1992 prompted the learned Judges to make an order, at the instance of
the Attorney General, prohibiting a 14 year old girl, X, to leave Ireland in order to
have her pregnancy terminated in England. It was common cause that the
pregnancy resulted from X being sexually abused and raped by a friend's father and
there existed a real risk that she might commit suicide if she was compelled to carry
the foetus to term. The court a quo nevertheless felt itself constrained to make the
order sought because failure to do so would inevitably result in terminating the
constitutionally protected life of the foetus, an outcome more certain that the
likelihood of X committing suicide, since she had "the benefit of the love and care
and support of devoted parents who will help her through the difficult months
ahead".
4.3.23 If the State were to allow women on demand to insist on abortions as a fundamental
right, and were such abortions to become a widespread practice in our society, it
will not only undermine the marriage institution which indeed is a sacred one but
result in the moral decay of the nation.

4.3.24 The right of a woman to demand an abortion is prohibited by the major faiths such
as Islam, Judaism and Christianity. These religions regard abortion as murder and
both a crime and major sin.
4.3.25 The Pro-Abortion Lobby has, from time to time, on television and through the
media, given statistics of backdoor abortions in order to justify the sanctioning of
abortion on demand. These statistics are unconvincing and there is no clear
evidence how accurate they are.
4.3.26 In any event, abortion cannot be used as a recipe for acts of promiscuity and illicit
sex.
4.3.27 South African legislation has been introduced to protect both the plant and animal
kingdom from unwanton destruction. Likewise, there is a duty on the State to
protect the fundamental right of the unborn child and/or pre-natal foetus by the
passing of the relevant right to be protected in his/her mother’s womb, and that the
mother is not given the right to destroy life, even though such life is at the beginning
of development.
4.3.28 As the Divine Providence reminds us in a revelation called The Resurrection
(Qiyamat):
"Does man think that he will be left uncontrolled, without purpose.
Was he not a drop of sperm emitted in 'lowly form’? Then did he
become a leech-like clot,
Then did (God) make and fashion (him) in due proportion
And of him he made two sexes, male and female Has not he (the same),
the Power to give life to the dead. 2"
The Holy Qur'an
4.3.29 The verse illustrates that when a child is conceived he/she takes the form of a leechlike clot is a simile, namely that the clot of congealed blood takes the shape of a
leech. This revelation was approximately 1500 years ago at the time when no
microscopes were available and, accordingly, it would have been impossible but for
a Prophet having received divine revelation to have made manifest the scientific
facts which can only be ascertained, as stated earlier on, under a microscope which
would clearly reveal that a clot of congealed blood has the same shape as that of a
leech.

4.3.30 It is clear that the "handiwork” of Almighty God ought not to be tampered with by
man for it is God that gives life and takes death and, as stated earlier on, the Islamic
perspective is that life begins at conception, which view is supported by the
following verse which we repeat for the sake of convenience from the Holy Koran,
chapter entitled Dahr or Time, or alternatively Insan or Man:
"Has there not been over Man a long period of time when he was
nothing (not even) mentioned?
Verily me created Man from a drop of mingled sperm in order to try
him: so we gave him (the gifts) of hearing and sight.
We showed him the way: whether he be grateful or ungrateful (rests on
his will).
4.3.31 We are accordingly of the view, for reasons set out in this memorandum and
annexures thereto, that life begins when the female ovum has been fertilised with the
male sperm and that the baby to be born has a constitutional right at that point of
time, albeit a "humble origin".
4.3.32 The Government of National Unity has prepared a Constitution in final form which
is based on a secular state, namely render unto Caesar what is Caesar and render
unto God what is God's. We are of the view that the wishes of the majority of the
people of this country ought not to be ignored as we are convinced that most of the
citizens of this land do pay heed to the Jus Divinus and the Jus Naturalis (Divine
Law and the Law of Nature).
4.3.33 In a recent well attended public meeting organised by the Islamic Medical
Association of South Africa, the community that had been invited to attend the
aforesaid public meeting, listened with intent to the various speakers, namely Dr
Gamal Ibrahiem Serour, a specialist on obstetrics and gynaecology from Al Azhar
University, who also has a special interest in medical ethics and is published widely
in national and international journals and serves on a number of official
organisations. The aforesaid doctor brought to the attention of the audience recent
scientific tests which had been conducted around the globe, revealing that within 40
days, there is clear foetal development. The learned doctor explained how, at a
recent international conference on bio-ethics held in 1991, theologians and medical
experts from around the globe were present when certain demonstrations were made
in which it could clearly be observed that, from laboratory tests, there is clear life at
the very early stage in the development of the foetus. Accordingly, due to scientific

developments, it is now a stark and undeniable, massive and unassailable that there
is a clearly formed human being with a soul earlier than the 120 day period.
4.3.34 It was further unanimously resolved at that conference that abortion is clearly
unacceptable, apart from religious grounds but also as a method of family planning.
4.3.35 However, it would appear that Islamic jurists would concede that where the life of a
mother is in grave danger if she were not to abort a foetus, then on the balancing of
interests, the mother’s rights outweigh that of the foetus and, in these
circumstances, abortion may be condoned.
4.3.36 The learned doctor further told his audience about a meeting on faith and ethics in
which an audience of different faiths were represented and, after intense discussion
by experts from all over the world, it was resolved that the sanctity of human life
had to be protected at all costs and that women cannot, as of right, demand an
abortion.
4.3.37 The learned doctor explained further in his address that, on 24 weeks of pregnancy,
a child can live outside his/her mother’s womb.
4.3.38 The doctor lucidly explained that a genetic blueprint implanted in the mother’s
womb will ultimately result in a human being and that this process ought not to be
tampered with or disturbed.
4.3.39 It is also clear that, as explained by Dr. F Pandie and Dr M F Williams at the
aforesaid meeting that abortion will create major psychological defects and that,
although we have 41 million people in South Africa, approximately 30 million do
not have access to basic medical care. AS explained, in Kwazulu Natal, there is a
tremendous amount of heart disease which will keep cardiac surgeons busy for years
to come because of a lack of a basic medicine such as Penicillin, which is not
affordable.
4.3.40 I furthermore quote an article in the Saturday Weekend Argus dated 10 February
1996 under the caption "Foetuses also feel pain in childbirth, say doctor”. For
the sake of convenience, I repeat the article:
"LONDON. - Doctors have always believed that babies feel no pain until
they take their first breath. But now it seems the opposite is true.

A team of doctors at Queen Charlotte's Hospital, one of Britain’s
leading maternity units has claimed that foetuses could be stressed and
babies probably felt as much pain as mothers during childbirth.
Until now it was thought that a pain was a human condition learnt
after birth.
The discovery that a foetus undergoing treatment in the womb emits
a startling increase in stress hormones, puts a number of issues under the
spotlight.
"For a start, there are bound to be questions asked about abortion".
said a medical spokesman for the research team.
"If, for instance, our findings lead us to believe that even an early
foetus can feel stress or pain, the anti-abortion lobby will have a powerful
tool. "
Procedures such as using forceps for a difficult delivery often
caused bruising and suctioning also resulted in the temporary elongation of
the head.
Foetuses undergoing surgery, blood transfusion or blood sampling
in the womb were producing as much as 600 percent rise in beta endorphins
and cortisol, both stress hormones.
The research findings have prompted a renewed call for a
legislation to establishing stricter time limits on abortions."
4.4.41 It is quite clear that the question of abortion must be reassessed in the light of the
discovery that foetuses could be stressed and babies feel as much pain as mothers
prior to and during childbirth. Furthermore that a foetus undergoing treatment in
the womb emits stress hormones clearly shows that life does exist at a very early
stage.
4.4.42 It is accordingly submitted that the right to life should include pre-natal life from
inception.

5.

AD SLAVERY. SERVITUDE AND FORCED LABOUR
It is recommended that paragraph 12 be amended to read as follows:
"No one may be subjected to slavery, servitude, exploitation, or forced labour. "

6.

AD FREEDOM OF RELIGION. BELIEF AND OPINION

It is recommended that paragraph 14.3 be amended in order to accommodate more in
particular the Islamic religious systems of Laws and marriages which Muslims are duty
bound to adhere to, eg the Law of Succession as set out in the Holy Qur’an. For further
motivation, see memorandum submitted when the Interim Constitution was drafted by the
Da'wah Foundation of South Africa and a further memorandum submitted by the Africa
Muslim Party and the Muslim Assembly in regard to this particular clause. It is furthermore
submitted that clause 14.3 should read as follows:
"(3) The Constitution does not prevent legislation recognising the validity of
marriages concluded under a system of religious law [or other recognised
traditions], or a system of personal and family law adhered to by persons
professing a particular religion to the extent that the system is consistent with the
Bill of Rights, save that in respect of adherents who are obliged to practise a
system of religious systems of divine laws and who voluntary practise such
system, such divine laws shall take precedence over the Bill of Rights."

7.

AD FREEDOM OF EXPRESSION
" 15. (1) Everyone has the right to freedom of expression, including(a) freedom of the press and other media; and
(b) freedom to receive and impart information and ideas.
(2)

Subsection (1) does not protect (a) propaganda for war,'
(b) the incitement of imminent violence; or
[(c) advocacy of hatred based on race, ethnicity, gender or religion that
constitutes incitement to discrimination].

(3)

Option 1
The state must regulate any media that it finances or controls to ensure that it is
impartial and presents a diversity of opinion.
Option 2
The state must regulate any newspapers and electronic media that it finances or
controls to ensure that they are impartial and represent broadly the views of
society."

It is submitted that 15.2 be amended by adding the following clause after subparagraph
(2)(c) as follows:

"(a) freedom to promote values which will have a tendency to deprave and
corrupt the morals of the nation."
Furthermore, Clause 15(3) ought to be amended and it is respectfully submitted that it
should be amended as follows:
"Sub-section 3 does not protect:
(a) publication of defamatory matter, and
(b) dissemination of material or electronic media which is harmful to the good
morals of the nation”
PREPARED BY ADVOCATE SHERIFF MOHAMED FOR AND ON BEHALF OF THE
MUSLIM ASSEMBLY (CAPE)
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AFROPHONE
SUBMISSION ON THE WORKING DRAFT CONSTITUTION
Chapter 1: On Languages
Afrophone would like support the idea that the new Constitution should continue to recognise
all 11 South African Languages as Official languages of the country. The Constitution should
guarantee the right of any citizen to use the language of his or her choice in specific contexts
for communicative purposes, and that mechanisms be created for these languages to be equal
in practical terms.
We would also like to suggest that clause 3(9)(a)-(f) of the Interim Constitution be retained in
the Final Constitution, as it gives the motivation for the language clause and lays down the
basis for our multi-lingual policy in the Constitution.
Emphasis on communicative purpose is based on the following assertions:
-

-

that language gives people access to services, information and knowledge and enables
people to participate in discussions, debates and decisionmaking processes;
language is a medium of communication in all spheres of life e.g. in health, education,
politics, the economy etc., and not only in culture;
there is need to move away from the wrong assumption that language is an
indispensable element of ethnicity: people use languages in different contexts and for
different purposes;
No languages are inherently inferior or superior. All languages are capable of
developing to express higher thoughts, just as much as English, Afrikaans and other
European languages.

Implications:
Our constitution must give guidance on how African languages can be developed:
-

by encouraging a move away from the notion of "pure" languages that are not clear
and accessible;
by making a distinction between symbolic recognition of the language status and the
functional purpose of the language;
by encouraging the use of languages that people are familiar with;
by people's involvement in the development of languages;
by doing research that investigates how ordinary people, e.g. workers in factories and
other workplaces, convey scientific and technological concepts to one another;
by developing and implementing an integrated programme of training of language
service providers such as translators and interpreters;
by re-orientating language teachers to multi-lingual teaching practices;

-

by providing incentives for multi-lingualism (especially in education and the
workplace);
by utilising resources effectively and therefore ensuring that translation and interpreting
is of useful material for communication purposes.

Motivation:
*
*
*

Practical functioning of democracy (participatory democracy);
South Africa is a multilingual country;
Language reflect power relations (to empower people through languages).

Some of the principles that form the basis of the RDP point towards a multilingual approach in
legislation, policy and practice:
-

that the RDP should be an integrated and sustainable programme;
a people driven process;
peace and security for all;
nation-building;
reconstruction and development;
democratisation.

The RDP cannot be an integrated and sustainable programme as well as being a peopledriven process if people are linguistically excluded from participating.
In linking
reconstruction and development this involves peoples' active involvement and participation in
discussions, debates, policy formulations and working out of priorities. The very notion of
democratisation means that people must have a say in decision-making processes. People
must have a right to hear and be heard in their own languages. Working towards peace and
security is an issue that affects all people and therefore peoples' views are important. Nationbuilding means breaking down the barriers (including the linguistic barriers) that have for so
long separated our people from one another. We need to cross bridges to reach out to one
another. Nation-building will also involve releasing all our peoples' energy, resources and
talents. If we cannot tap peoples' linguistic resource, many of their contributions will be
excluded. Language has a direct impact on the distribution of resources and opportunities
between white and black, men and women, rural and urban.
Chapter 2 (10) Life
We would like to support option 1, that our constitution abolish the death penalty. The Death
penalty is judicial murder. We cannot show that we abhor murder by committing murder.
There should be severe and life sentences for people who commit terrible crimes.
General: Plain language
We support the idea of the use of plain language in the writing of our constitution. We would
like further to put the following suggestion, namely, that plain language must also involve
writing in an explicit and concrete way. The words used must be able to convey the message
in a very clear and precise manner.

For an example, concepts like "sexual orientation" or "sexual preference", are open to different
interpretations. They are not explicit enough. Another problem with concepts such as this,
from a translator's point of view, is that if you have to translate this into African languages),
you have to interpret it and you use your own imagination. The problem with these
interpretations is that they might not be what was intended in the text. We also feel that, in
the light of the high rate of women and child abuse, such loose phrases should not be used.
We have no problem with our constitution protecting all people, including men who have love
relationships with other men, and women who want to have love relationship with other
women. For us putting things this way is more precise, rather than using phrases like "sexual
orientation" and "sexual preference".
KHETHIWE MARAIS
Director
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On behalf of the Women's National Coalition KwaZulu Southern Natal we would like to
render our comments as requested.
The women of this region are advocating for the establishment of the National Gender
Commission in the constitution.
It is a pity that this document arrived on the eleventh hour and that did not give us enough
time to study the Working Draft of the new constitution thoroughly and contribute more
constructively.
THOKOZILE SHEZI (MS)
Co-ordinator, Women's National Coalition KwaZulu Southern Natal.

13th January 1996
(1)

Every South African has a non-alienable right to private property.

(2)

Although the right to life is to be protected, this right ends where a person unlawfully
and criminally endangers life, health and property of law-abiding citizens who are
entitled to use force including firearms to protect themselves and others, as well as
their property, to use arrests in case of serious crime and to stop escaping custody.
This means life and health of a criminal may not be rated higher than that of his victim.

(3)

Everybody is entitled to enter into contract with another person regarding his private
and business activity as well as on the labour market without state interference,
provided both parties have entered into such contract voluntarily.
The principle of free enterprise must be protected in all spheres.

UNDRITZ R D
Maclear

DELMAS MUSLIM JAMAAT
14th Feb 1996
RE: SPECIAL EDITION OF CONSTITUTION TALK
BILL OF RIGHTS - PROPERTY CLAUSE OPTION 2 & 3
We hereby request that Mosque's be exempted from the above clauses, in view of the fact that
according to Islamic law a mosque is sacred, it and the ground on which it stands, can never be
sold, demolished or expropriated.
I LAHER
(CHAIRMAN)

REPRESENTATIONS TO THE CONSTITUTIONAL ASSEMBLY
COMMENTARY ON CHAPTER 6 OF THE WORKING I)RAFT
OF THE FINAL CONSTITUTION
1.

INTRODUCTION

This is a commentary on the provisions dealing with regional courts as well as the appointment and
conditions of service of regional magistrates as they appear in the working draft of the final
constitution.
The proposals will be consented upon after considering the current law on the subject, the role of
the regional courts in the criminal justice system and inter-nations norm and standards regarding the
independence of the judiciary.
I will then make certain proposals of my own on how these provisions could be improved.

2. DEFINITIONS OF TERMS AND REFERENCES TO ACTS
In the commentary a reference to:
‘Basic Principles on the Independence of the Judiciary’ (the Basic Principles) means the basic
principles adopted by the Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, held in Milan, Italy in August and September 1985, and welcomed by the
40th General Assembly of the United Nations in resolution 40/146, adopted December 13, 1985.
‘Commission’ means the Magistrates Commission established by section 2 of the Magistrates Act;
‘Constitutional principles’ mean the constitutional principles enumerated n Schedule 4 to the
Constitution.
‘Fundamental rights’ mean the fundamental rights contained in Chapter 3 of the Constitution;
‘Interim Constitution’ means the Constitution of the Republic of South Africa Act, 1993 (Act 200
or 1993);
‘Magistrates Act’ means the Magistrates Act, 1993 (Act 90 of 1993);
‘Magistrates’ Courts Act’ means the Magistrates’ Courts Act, 1944 (32 of 1944);
‘’Minister’ means the Minister of Justice;

‘1961 Constitution’ means the Republic of South Africa Constitution Act, 1961 (Act 32 of 1961);
‘1983 Constitution’ means the Republic of South Africa Constitution Act, 1983 (Act 110 of 1983);
‘Regulations’ mean the Regulations for Judicial Officers in Lower Courts, 1994 made under section
16 of the Magistrates Act and promulgated in Government Notice R.361 on March 11, 1994.
‘Draft Constitution’ means the working draft of the final constitution published in the special
edition of Constitution Talk.
Any other term shall bear the meaning assigned to it in the relevant legislation.

3.

REGIONAL COURTS IN THE CRIMINAL JUSTICE SYSTEM

3.1

Historical Background

Regional courts were first instituted in 1952 when parliament amended the Magistrate’s Court to
make provision for their establishment. Up to that time there had only been two types of trial court
in the criminal justice system, the Supreme Court, which at that time heard all serious crimes and
the magistrates courts, which dealt with all minor offences. Magistrates courts only had (and still
have) jurisdiction to hear those offences set out in section 89 of the Magistrates Court Act. The
Supreme Court has always had inherent criminal jurisdiction.
At their inception regional courts were given jurisdiction to hear all offences except murder and
treason and had a penal jurisdiction of three years. In cases of rape the accused had the choice of a
trial in the Supreme Court (preceded by a preliminary investigation) or a trial in the regional court.
At that time every supreme court trial was preceded by a preliminary investigation in the
magistrate’s court. No preliminary investigation preceded a trial in the regional court.
In practice only relatively minor charges were heard in the regional court as the supreme court
could at that time impose the death sentence for a variety of offences.
Over time the jurisdiction of the regional court was expanded by statute and provision was made to
try certain serious statutory (mainly security-related) offences in the regional court.
In 1977 the new Criminal Procedure Act was promulgated heralding major changes to the criminal
justice system. Preliminary investigations became the exception (in the discretion on the relevant
Attorney-General) rather than the rule and the penal jurisdiction of the regional courts was
increased to ten years imprisonment.
After 1977 more and more charges which had previously been tried in the supreme court were tried
in the regional court. By 1990 the regional court was the forum for the majority of trials for
serious offences such as rape, robbery, housebreaking, child-abuse, culpable homicide and fraud.

In 1990 the law was amended to permit charges of murder to be tried in the regional court. The
only common-law crime which at present cannot be tried in the regional court is treason.
Over the years, as the jurisdiction of the regional court was expanded there was a concomitant
decrease in the number of cases being heard in the Supreme Court. Up to the time when the death
penalty was declared unconstitutional only cases where a death sentence might be imposed or cases
where a sentence in excess of ten years imprisonment might be imposed were heard in the Supreme
Court. With the effective abolition of the death sentence even more cases of a serious nature are
being tried in the regional court.
3.2

The Present Position

At present the regional court still has a penal jurisdiction of ten years and, except where the law
provides otherwise, can impose a fine of R200,000. There are proposals to increase the penal
jurisdiction of regional courts to fifteen years imprisonment.
In practice the overwhelming majority of trials for serious criminal cases are heard in the regional
courts. Many of the cases have more than one accused and/or more than one charge. A large
number of the cases are defended by advocates or attorneys.
Syndicate-related crime is also tried (predominantly) in the Johannesburg and Pretoria Regional
Courts. These cases invariably involve multiple accused, multiple charges and are defended. These
case usually involve charges of (vehicle related) robbery with aggravating circumstances (armed
robbery), attempted murder, theft, fraud and corruption, or trafficking in mandrax, cocaine and
similar drugs.
In one syndicate case in Pretoria there are four accused (who have all been in custody for
approximately 18 months), 136 charges and about two hundred witnesses for the State.
From the above I submit that the success or failure of the criminal justice system to a large extent
will depend on the efficient and proper running of the regional courts. It is therefore, in my view,
most important that proper provision be made to ensure the independence and proper functioning
of the regional courts.
Given the fact that hundreds of thousands of persons experience the workings of the regional court
every year (as accused person, witnesses or interested members of the public) it is equally
important that all reasonable measures be taken to ensure that the public perceive the presiding
officers in the regional courts as independent and impartial. Unfortunately there are many practices
at present which cause (or might cause) the public to experience the regional courts as being less
than impartial (I will elaborate upon some of these later.)

4.

THE APPOINTMENT OF REGIONAL MAGISTRATES

4.1

Appointment prior to the Magistrates Act

Prior to the enactment of the Magistrates Act of 1993, the appointment of regional magistrates was
regulated by section 9(1)(a) of the Magistrates Court’s Act. Under this Act regional magistrates
were appointed by the Minister of Justice. In terms of section 9(1)(b) the Minister could not
appoint a person as a regional magistrate unless the Regional Divisions Advisory Board
(established under section 9 bis. of the same Act “[had] informed the Minister that he (sic) is
suitable for appointment as a magistrate of a regional division”.
Under these provisions regional magistrates were public servants who fell under the control of the
Public Service Commission and were governed by the laws which governed all other public
servants.
4.2

Appointments after the enactment of the Magistrates Act

During 1993 the Magistrates Act was enacted. The provisions affecting the appointment of
magistrates came into operation on ** March 1994. The Act purported to remove (regional)
magistrates out of the ambit of the public service and instead make them subject to an independent
commission, the Magistrates Commission. In my submission, it in fact creates only the facade of
independence without giving any substance to it.
I base this submission, inter alia, on the following:
1.

The Magistrates Commission does not in actual fact make any appointments to the regional
court bench. These are still made by the Minister after consultation with the Commission
(section 10);

2.

One of the persons who (under the present composition) sit on the Commission is the
Director-General: Justice, a public servant and part of the executive arm of government.

3.

It is current practice (despite opposition from sitting regional magistrates) that the DirectorGeneral: Justice be permitted to transfer a regional magistrate from one seat to another
‘when it is expedient’ -- a very wide discretion -- without assigning reasons therefor
(Regulation 22(1)). The magistrate can appeal to the Commission if he is aggrieved at such
a transfer.
I submit that it is an unhealthy practice to allow a member of the executive arm of
government (and a public servant at that) to transfer a member of the judiciary. This is of
course NOT the case with supreme court judges. They are not transferred (except in
exceptional cases) without their consent;

4.

The Commission appears to be more of a watchdog body which monitors the decisions of
others and makes recommendations and does not make original decisions regarding the
appointment and transfer of magistrates;

5.

Virtually all the regulations governing the conditions of service of magistrates are a word
for word repeat of those applicable to the public service or the relevant portions of the
Public Service Codes are incorporated into the regulations governing magistrates;

6.

The salaries of magistrates are determined ‘by the Minister ... after consultation with the
Commission for Administration (now the Public Servants Commission) and with the
concurrence of the Minister of State Expenditure’ (Section 12(1)(a) of the Magistrates
Act). No similar provisions apply to judges. The remuneration and conditions of service of
judges are regulated by a separate Act of parliament without any reference to the public
service;

7.

In terms of the Regulation 26 the Minister is the person who punishes the magistrate.
Furthermore a magistrate charged with misconduct is required give a full explanation of his
defence to the presiding officer (another magistrate or person) and the presiding officer can
question the magistrate in clarification of his defence. The Regulations do not state whether
the magistrate is required to answer such questions.
This provision is particularly draconian. It places the magistrate in a worse position than a
person charged with murder, armed robbery or child abuse, who in terms of the Criminal
Procedure Act is not obliged to make any statement or answer any questions and his
election not to do so may not be held against him. These provisions also differ substantially
from those applicable to judges. Charges against judges are investigated by an independent
body, the Judicial Service Commission.
In case of magistrates the disciplinary hearing is held behind closed doors, unless the
presiding officer decides otherwise (Regulation 26(20)).

4.3

The Impact of the Interim Constitution

On 27 April 1994 the current (interim) Constitution came into operation. It constitutionalised the
Magistrates Commission (in section 109) but does not change the composition, powers and
functions of the Commission in any substantial way. Section 109 rather confirms the ‘watchdog’
role which the Commission was designed to play.
There are other provisions of the Interim Constitution which have had a substantial impact on the
independence of magistrates and their role in our democratic society. The most important of which
is that for the first time in history magistrates are by law made part of the judiciary (Section 96).
This means that all the norms and standards, including international norms and standards,
concerning the independence of the judiciary, previously applicable only to judges of the Supreme
Court (at least in fact)ought now also to be applicable regional magistrates (Compare section 94(1)
of the 1961 Constitution and 68(1) of the 1983 Constitution to section 96(1) of the Interim
Constitution).

Of particular importance is the fact that the provisions of any final Constitution regarding the
judiciary must comply with Constitutional Principle VII (contained in Schedule 4 of the Interim
Constitution).
4.4

Appointments (as proposed) under the Draft Constitution

Chapter 6 of the Draft Constitution will regulate the appointment of regional magistrates. The
relevant provisions are contained in section 100(6) [Option 1] or 100(9) [Option 2].
In essence both options provide for magistrates (including regional magistrates) to be appointed in
accordance with an Act of Parliament. All Magistrates Courts (District [criminal], Civil and
Regional) are dealt with as if they are of a similar status. The graphic which appears on page 19 of
the Working Draft Edition of Constitutional Talk depicts all such courts as having similar status.
The caption accompanying the graphic states that Magistrates Courts deal with less serious criminal
cases.
This may be the case in regard to district (magistrates) courts which have a penal jurisdiction of up
to one year imprisonment or a R20,000 fine. It is my submission that this cannot be said of the
regional courts which shoulder the majority of criminal cases in the Republic.
Although the Hoexter Commission (RP 78/1983) in its Fifth and Final Report (Volume I Part I
Paragraph 4.5) did not recommend the creation of an intermediate court between the lower
(magistrates) courts and the Supreme Court, given the historical background sketched above and
the standard required and maintained in the regional courts, I submit that there are at present sound
reasons for dealing with regional courts on a different basis in the final constitution and for making
separate and different provision for the appointment of regional magistrates on the one hand and
district magistrates on the other.
One of the reasons is that in reality district magistrates perform functions of a non-judicial nature,
and in some instances act as mere functionaries of the executive branch of government. Regional
magistrates on the other hand perform only judicial functions (either as a trial magistrates in
criminal matters or as the officer presiding at an inquest). Although I believe that district
magistrates too should only do judicial work (and this was recommended by the Hoexter
Commission, op cit, it will take a long time to transform the system.
It is my submission that the appointment of at least regional magistrates (given their role in the
criminal justice system) should be regulated on a basis similar to that of Supreme Court judges. In
fact these judicial officers should not be called regional magistrates at all but rather regional court
judges. Judicial officers in other democratic systems (such as Australia, the United States, New
Zealand) with a similar penal jurisdiction are termed judges and are treated as such in relation to
their appointment and conditions of service.

5.

AN EVALUATION OF THE PROPOSED APPOINTMENTS
PROCEDURE

This section will discuss whether the proposed procedure adequately protects the independence of
the judiciary as is required by Constitutional Principle VII and whether the procedure conforms
with international norms and standards.
5.1

Relevant Provisions in International Human Rights Texts

Most International Humanm Rights texts deal with the independence of the judiciary and require
that disputes between parties and criminal charges against persons be heard by an independent and
impartial tribunal or court. Some texts impose an obligation on States to guarantee the
independence of the Courts.
The following are examples of such texts dealing with this topic:
(a)
(b)
(c)
(d)
(e)
(f)

Universal Declaration of Human Rights - Article 10
American Declaration on the Rights and Duties of Man - Article XXVI
International Covenant on Civil and Political Rights - Article 14(1)
Council of Europe Convention for the Protection of Human Rights and Fundamental
Freedoms - Article 6(1)
American Convention on Human Rights - Article 8(1) and (5)
African Charter on Human and People’s Rights - Articles 7(1)(d) and 26.

5.1.1 Basic Principles on the Independence of the Judiciary
In August/September 1985 the Seventh United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, held in Milan Italy adopted these Basic Principles.

REPRODUCTIVE RIGHTS ALLIANCE
1996-02-21
Equality, Security of the Person and Health: Endorsement by SANCO of submission.
We have submitted comments to the Constitutional Committee on the above aspects of the
Bill of Rights in the latest Working Draft of the Constitution. We have particularly argued
that the right to security of the person should include the right to control one’s own body.
Our submission was endorsed by a range of organisations. However, because of the
consultation required in some of the bigger organisations, endorsement was only possible
today.
Please will you find SANCO’s endorsement of our submission attached.
We hope you accept this late endorsement.
MICHELLE O’SULLIVAN
PS I have sent this to all members of the sub-committee dealing with this, I hope

21 February 1996

SOUTH AFRICAN NATIONAL CIVIC ORGANIZATION
We as South African National Civic Organisation we support the reproductive rights alliance
submissions to the CA and the Committee. This letter confirms our support.
NTSIKI MAGAZI
National Gender Co-Ordinator
PENROSE N
General Secretary

29 January 1996
According to the publication 'Constitutional Talk' there are three options under the proposed
property clause of the Permanent Constitution. I hereby opt for the protection of property
rights in the new Permanent Constitution as envisaged in option three, i.e.
1)
Property including the right to acquire, hold an dispose of property is guaranteed.
2)
No one may be arbitrarily deprived of property.
3)
Property may be expropriated only in accordance with a law of general application
a)
for public purposes or in the public interest which includes land reform; and
b)
subject to the payment of just and equitable compensation the amount the
timing and manner of payment of which have been either agreed or decided by
a court.
4)
when a court decides the amount the timing and manner of payment of compensation it
must equitably balance the public interest and the interests of those affected,
considering all relevant factors includinga)
the current use of the property;
b)
the history of its acquisition;
c)
its market value; and
d)
any beneficial improvements after its acquisition.
5)
Every person and community disposed of land after 19 June 1993 as a result of a
discriminatory law or practice has the right to claim restitution of the land or equitable
redress subject to and in accordance with this section and a law of general application.
6)
In this section “discriminatory or practice” means any law or practice that would have
been inconsistent with section 8 had that section been in force at the time the law or
practice disposessed the person or community.

W L van der Merwe

CENTRE FOR CONFLICT RESOLUTION
University of Cape Town
2 February

1996

I have prepared for Jenny Shreiner some comments on the Chapter on Security Services in the Working
Draft of the New Constitution of 22 November 1995. Ian Phillips suggested that I copy these to you.
The comments are based primarily on the fact that members of the SANDF rely heavily on the
Constitution as a source of fundamental direction.

1.

Governing principles

The provisions of Section 174 are extremely unclear and imprecise; the section does not deal with the
state’s responsibility in relation to security; and, by appearing under the heading 'Security Services', It
creates the Impression that theme services are responsible for all aspects of security.
I would suggest the following wording:
Security shall be based on the resolve of all South Africans, as individuals and as a nation, to
live as equals, in peace and harmony, and free from fear and want.
National security policy shall therefore encompass the consolidation of democracy; the pursuit
of social justice, economic development and a safe and peaceful environment; and the
maintenance of the political Independence and territorial integrity of the Republic.
The Executive and Parliament shall be responsible for the maintenance of peace and security.
The functions of the security services shall be determined by legislation in accordance with the
Constitution.

2. Deployment of the defence force
Articles 82(4)(b)(ii), 228(4)(a) and 228(5) of the Interim Constitution, which deal with the President's
authority to deploy the SANDF and Parliament right to review such deployment, have been deleted.
These are properly constitutional matters and should not be left to legislation. They convey a powerful
message about the authority of the President and Parliament in respect of military deployment.

3. Political responsibility
Civilian control over the SANDF is "undermined” by the deletion of Article 220(2) of the Interim
Constitution (which deals with parliamentary approval of the annual defence budget) and Article
82(4)(a) (which establishes that the President is the Commander-in-Chief of the armed forces.)

4. Defensive orientation
Article 227(f) of the Interim Constitution should be retained: "The National Defence Force shall be
primarily defensive in the exercise or performance of its powers and functions".
It could be argued that this provision is covered implicitly by the references to International law in the
New Draft.
There are two problems with this argument: there is insufficient understanding within government and
the SANDF of the relevant law; and most countries do not in fact have defensive armed forces, despite
their commitment to international law.
It in therefore important to make explicit the defensive issue. The best wording would be: "The defence
force shall have a defensive orientation and posture". This wording will be very important in the
forthcoming Defence Review which may shape the nature of the SANDF for decades.
I hope that the above is helpful and makes sense.

LAURIE NATHAN
Executive Director

DUTCH REFORMED CHURCH - FREE STATE
On behalf of the Synod of the DRC in the OFS we want to express our appreciation for the many
positive elements in the constitution, especially regarding the rights of the individual. We would
also like to suggest the following amendments:
1. General
1.1 Humanistic basis of the constitution
There is no doubt that the constitution has been drawn up on a humanistic basis. Nowhere is the
sovereignty of God acknowledged and nowhere do Biblical norms apply explicitly. In Chap. 1 par.
2 the constitution itself is seen as the "supreme" law of the Republic. Chap. 2 maintains the
unlimited autonomy of man. In this way man is almost deified and no higher authority than man is
recognised.
As Christians we are convinced that the state is an institution and servant of God, governing by the
grace of God and who answers to Him (see Romans 13). The state and authorities may not avoid
recognising the sovereignty of God or His norms in drawing up the constitution.
1.2 Absolutising the rights of the individual
Due to its humanistic basis, it is clear in especially Chap. 2 of the constitution that the rights of the
individual are virtually absolutised. We are therefore obliged to draw attention to at least the
following two matters:
a) We are convinced that human life not only has an individual side, but also a social side. Citizens
of a state are not only separate individuals, but have many community contexts such as families,
nation, church, the state, etc. The rights of community contexts are just as basic and need
recognition in the constitution and may not be subordinate to the rights of the individual.
b) Absolutising the rights of the individual and its disadvantages are apparent in another matter,
e.g. that the constitution entrenches individual rights but has little to say about the duties and
obligations of the individual. Only in Chap.1 clause 3 sub-par. 2 is reference made to the duties and
obligations of citizenship, but without defining these at all. In typically humanistic way the
constitution only provides for human needs, welfare and happiness without reference to the fact
that human life must have an element of service according to the Bible.
The church is convinced that no person, as creature of God, has any absolute rights in front of his
Creator. All rights must rather be seen as privileges granted by God to mankind so that man may
realise his calling and purpose on earth. Man's right to existence is completely dependent on

realising his calling. His rights are grounded in his duties. Much more attention must be given to
the limitation of rights and to the extension of the duties and obligations of citizens.
2. The Preamble to the Constitution
The matter of the preamble apparently has not been finally decided on yet. We would like to
recommend an alternative. It goes without saying that the church strongly wants to recommended
the first recommendation to you.
Recommendation 1
The Preamble of constitution starts with the words: "In humble submission to the triune God,
Father, Son and Holy Ghost, we, the people of South Africa declare ...”
Motivation
The church has a double motivation for the above recommendation: a) we are convinced that the
government is obliged to recognise a sovereign God and to constitute the state according to His
norms as revealed in Scriptures. Failure to do so can only be to the detriment of SA.
b) Because Christians are an overwhelming majority in SA, their wishes should be acknowledged
in this.
Recommendation
(As an alternative to Recommendation 1 if the Constituent Assembly refuses to accept the latter.
The church recommends that there be no reference to God in the constitution.)
Motivation
Christians in SA see the recognition of any other god except the Triune God as idolatry and
unacceptable, which can only offend the majority of the population.
3. Equality (Clause 8)
3.1 This matter has not been finalised. We recommend as follows:
Recommendation
Under clause 9 sub-par 2, option I is preferred for the constitution, retaining the word "unfair".
Motivation
We believe that option 1 can not only contribute to correct past discrimination, but also protect the
rights of groups against "unfair" discrimination.
An example of the need for this recommendation is in the constitution in clause 28 par. 3, where
educational institutions formed on the basis of a common culture, language or religion are

accepted. These institutions should also have the right to discharge pupils or worker; who maintain
a way of life which militates against the character and ethos of that institution, such as
homosexuality, paedofilia, etc. The problem in that these workers' rights presently are entrenched
without qualification by clause 8, par. 3; again we have a situation where the constitution virtually
absolutises the rights of the individual at the expense of the rights of the community contexts.
3.2 There is no clarity about what is meant by "sexual orientation" in clause 8 par. 3. If it includes
paedofilia and bestiality, we want to request that "sexual orientation" be omitted.
4. Life (Chapter 2, clause 10)
We are clearly dealing with a contentious matter which has not been resolved. We want to
recommend as follows:
Recommendation
Option 2 is chosen and modified as follows to be taken up into the constitution as clause 10:
"Anyone has the right to life, and the right not to be deprived of life by abortion, euthanasia or any
other method except where it is done in execution of a court order or as a sentence imposed by the
courts for a crime for which the death penalty is recommended by an act of parliament."
Motivation
1. The church believes that the death penalty must be kept as an option in the light of the Bible.
The Bible sees the state (Rom. 13) as having been given the right to execute, which gives it the
right and obligation to use it in accordance with Biblical norms.
2. The church further believes that it is a Scriptural and scientific fact that each unique human life
begins at conception and that abortion is the destruction of God-given life. The same applies to
euthanasia.
5. Freedom of religion, faith and opinion (clause 14)
We think clause 14 is a contentious issue which has not been formulated clearly enough. We
suggest as follows:
Recommendation
The church recommends scrapping sub-par (b) under clause 14 per 2.
Motivation
The tendency of the state not only to maintain freedom of religion but equality of religion is
worrying. We believe that if the state chooses a policy of equality of religion, it thereby makes a

theological choice of religion which falls outside its field and competence and which could offend a
large portion of the population.
6. Freedom of expression (clause 15)
One urgent matter has been omitted here and tome matters have not been clarified. We recommend
as follows:
Recommendation
Sub-par. (c) under clause 15 par. 2 must be retained in the new constitution.
Motivation
South Africa with its variety of peoples, cultures, group interests etc has a large conflict potential;
the state, which is responsible for an orderly society, must act against any media activities which
deliberately fan hatred and tension.
Recommendation 2
Add the following as sub-par. (d) under clause 15, par. 2: "propaganda or material degrading the
morality of the population and lead to immorality, violence and crime".
Motivation
We have no doubt that certain material (magazines, videos, films, etc) has a negative influence on
the morality of the population, which encourages and promotes crime, violence and rape. We
repeat that it is the duty of the state to ensure an orderly society, which is only possible when high
morality is maintained among the population.
Recommendation 3
Option 1 under clause 15 pat. 3 is taken and incorporated into the new constitution.
7. Political rights (clause 18)
It seems as if there is still doubt about whether voters should be "adults". The following
recommendations are seen as important:
Recommendation
The word "adult" in clause 18 par. 2 must be retained and serious consideration must be given to
raising the age limit of voters to above is.
Motivation
The church believes that democracy can only succeed if voters act responsibly and maturely in
exercising their rights. This is especially true in SA with its complex society.

8. Economic activities (clause 21)
This has not been finalised. We recommend as follows:
Recommendation
Option 2 is chosen for incorporation in the new constitution as clause 21.
Motivation
The church believes that Biblical guidelines on labour and commerce must be taken into account,
Economic activities such as gambling, prostitution, etc are totally unacceptable to the church.
Therefore the constitution should not entrench the right to economic activity in an unqualified
manner.
9. Labour relations (clause 22)
There are some matters needing revision. We recommend:
Recommendation 1
Add to clause 22 par. 2 sub-par. (c) after the words "to strike" the following sentence: "The state
reserves the right to limit strikes by legislation when human lives, the welfare of the community and
the country's economy are endangered by strikes."
Motivation
It is unacceptable that workers' rights to strike are maintained in an unqualified way. It is known
that salary strikes by nursing staff at hospitals led to loss of life; teachers' strikes have had
disastrous effects on pupils' final exams; strikes by workers have had immensely negative effects on
employers and the country's economy. These are good examples of absolutising the rights of the
individual at the expense of the community. We think the Constituent Assembly should urgently
revise this matter.
Recommendation 2
Retain clause 22, par. 3 sub-par (c).
10. Property rights (clause 24)
Some aspects are still being discussed and we think one matter should be revised:
Recommendation 1
Option 2 is chosen and included in the new constitution as clause 24.
Motivation
Property rights, land tenure and reform are too contentious in SA, which means they must be
clearly spelt out in the constitution.

Recommendation 2
Delete sub-par. (d) in clause 24, par. 3 which reads: "the state’s ability to pay".
Motivation
When sub-par. (d) is incorporated in the constitution, the fair treatment of people whose property
is alienated becomes uncertain.
11. Education (clause 28)
This deals with a contentious matter which has apparently not been finalised. We recommend the
following with an urgent appeal that it be accepted:
Recommendation
Option 2 is chosen and put in the new constitution is clause 28.
Motivation
We believe the extended option will bring more harmony and contentment to SA with its diverse
cultures, languages and religions which are not easily reconcilable.
12. Fair administrative action (clause 32)
This matter has not been finalised and we recommend:
Recommendation
The church recommends that option 2 by taken up as clause 32.
Motivation
Just as the rights of individuals and bodies must be protected against. "illegal" and "unreasonable"
discrimination by the former administration, these must also be protected against such
discrimination in future.
The DRC in the OFS hopes the Constituent Assembly will see its way open to incorporating the
above Recommendations in the constitution.
PROF. S A Strauss, Chairman, Synodal Dogma and Actuality Commission DR M D Terblanche,
Synodal Dogma and Actuality Commission.

Die Nederduitse Gereformeerde Kerk
Office of the General Synod
Pretoria
20 February 1996
We appreciate the opportunity to submit recommendations on the New Constitution.
We pray that you will receive the necessary insight and wisdom for this difficult task.
DR W J BOTHA
DIRECTOR: CURRENT AFFAIRS AND INFORMATION

SUBMISSION BY THE DUTCH REFORMED CHURCH
ON THE WORKING DRAFT OF THE NEW CONSTITUTION
PREAMBLE
Under the grace of God, the people of SA...
MOTIVATION FOR INCLUSION OF REFERENCE TO GOD
1.
Reference to God contained in the preamble and conclusion of the existing Interim
Constitution.
2.
According to the census, the majority of the population (plus minus 77%) belong to
Christian churches.
3.

Reference to God is made in many (modern) constitutions worldwide.

This issue has important sentimental value. To retain the reference to God will be a positive
message and sign to South Africans.
LIFE: Art. 10
(a)
We submit that the part of option one which is not in brackets, viz. Everyone has the
right to life, is sufficient.
(b)

The issue of the death penalty should not be dealt with in a constitution.

(c)
For information, we supply the following official decision by the Dutch Reformed
Church on the death penalty. (We believe that a large number of South Africans will subscribe
to this!)

1.
On Christian ethical grounds one cannot dispute the right of the authorities to impose
the death penalty in some cases. Bearing in mind the worth of human life and a human being
in the eyes of God, it may however only be applied in the most extreme cases.
2.
Deciding on the imposition of the death penalty as well as on the nature of those
crimes for which it may be applied, is the task of government. The ultimate penalty is indeed
an extension of the power of the sword which has been given to government and is indeed an
extension of that power. It is therefore the task of government to decide on suitable forms of
punishment in the execution of its duties. Government does not operate in a cultural vacuum.
Therefore the sensibility and suitability of different forms of punishment should be compared
from time to time.
3.
When a suitable form of punishment is decided on, the Christian witness concerning
the preciousness of human life should be taken into account.
4.
Concretely, what is said above means that the imposition of the death penalty should
never be mandatory. It could however, be one possibility when somebody is found guilty of
certain crimes.

FREEDOM AND SECURITY OF THE PERSON Art. 11
(a)
We submit that Art. 11 (2) (b) should be removed as it discriminates inter alia, against
the fetus and in some cases against the possible father of a child.

FREEDOM OF EXPRESSION Art. 15
(a)

We support the principle on freedom of expression.

(b)
Option 2 (aRT. 15 (3)) is impossible to implement. There are vast differences in the
views of people in our society.
(c)
We are of the opinion that some form of limitation is necessary on freedom of
expression.
we have protection regarding children's pornography? Bestiality? Sadistic violence?

PROPERTY Art. 24
Property clause a necessity. We disagree with option 1.

ACCESS TO INFORMATION Art. 31
Churches will have serious problems with this article. Ministers of religion, priests and pastors
often receive confidential information in the course of their work. What happens to privilege?
No protection for officials who work in confidentiality. Rather opt for Art. 23 of the existing
Interim Constitution.

JUST ADMINISTRATIVE ACTION Art. 32
Preferably option 2

LIMITATIONS OF RIGHTS
The present section 35 of the Interim Constitution grants additional protection to freedom of
religion. Limitations must not only be reasonable and justifiable in an open democracy based
on freedom and equality, and not negate the essence of the right, but the limitations must also
be "necessary". Hereby freedom of religion is afforded protection than , for example,
literature under the freedom of expression clause.
If "necessary" and "negation of the essential content of the right" fall away in a new
Constitution, the proposed second criteria must definitely be added: "Compatible with the
nature of the right that it limits". The church has no doubt that freedom of religion has a much
higher standing than ordinary forms of freedom of expression, or even political speech. The
"compatibility with the nature of the right that it limits" will, apparently, be sufficient in
substituting "necessity".
However if the drafters have any doubt that the protection of freedom of religion could
be reduced by "compatibility", the "necessity" criterion must be retained.

INTERPRETATION OF BILL OF RIGHTS Art. 39
We fear that individual rights are over-emphasized at the expense of group rights. E.g., the
individual can act immorally and is protected, irrespective of possible harm he/she causes to
own family or society. The rights of a group (e.g. family or society) should be protected. In
fact, more attention should be given to the protection of home and family life in this
constitution. The situation in South Africa calls for a separate article on home and family life.
We prgpose that the following article be included after the existing Art. 35 (Limitation of
Rights)

RIGHTS OF MARRIAGE AND FAMILY
Marriage and Family are institutions possessing rights which in a reasonable ndividualistic
interpretations.

21 February 1996
SUBMISSION OF THE RUSTENBURG WOMEN'S FORUM
Receive herewith our input for the new Constitution. At a meeting of the Rustenburg
Women's Forum we discussed aspects of the Working Draft of the Constitution and
particularly focused on difficult issues relating to the Bill of Fundamental Rights.
The Forum would like to thank you for the enormous job done by you as deputy chairperson
of the Constitutional Assembly.
MALAN J et al

THE RUSTENBURG WOMEN'S FORUM
SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY COMMENTING ON THE
WORKING DRAFT OF THE CONSTITUTION
Chapter 1

NATIONAL SYMBOLS

Section 5

1.

A shortened version of Die Stem and Nkosi Sikeli' iAfrika should be the
official anthem.

2.

If (i) is not viable, there should be a new anthem.

Chapter 2

BILL OF RIGHTS

Section 10

Right to life: We support option 2.

Section 11(2) We are against abortion on request.
Section 15

Hate speech should not be allowed.
Freedom of speech should not leave space for pornography.

Section 18

The age 18 should be included in the Constitution.

Section 24

Property Rights should be entrenched in the Constitution.

Section 28

We support Option 2.

Chapter 5

THE EXECUTIVE POWER
We support multi-party decisions so that minority rights are not violated.

INDEPENDENT SCHOOL’S COUNCIL
Date sent:
From:
Subject:

Mon, 26 Feb. 1996 06:44:39 EST
zaibmeym@ibmmail.com
SUBMISSION ON THE NEW CONSTITUTION

I apologise for missing the deadline, but it has simply not been possible to consult our
constituency of 170 schools around the country while they were closed for the holidays.
THE POSITION OF PRIVATE SCHOOLS IN THE NEW CONSTITUTION
There are many difficulties with Section 28 of the working draft of the new constitution.
1.

The wording is ambiguous. If option two is read as an addition to Subsections (1) and
(2), which is what the working draft says, it seems to be contradictory with them.
The words 'at their own expense' in (2) would be interpreted by courts as 'solely at
their own expense'. In other words, the government would not have a policy option of
making any funding available to private schools. (3), however, implies that such
funding may be granted, a position that is in line with the Education White Paper.

2.

An interpretation that the government has no option of providing any funding for
private schools would be strengthened by (1)(a), which limits the practice of the right
to basic education solely to ,state or state-aided institutions', thereby giving the state a
virtual monopoly in education.

A more reasonable approach would be to give the child the fundamental right to basic
education in institutions, registered according to criteria appropriate in a free and democratic
society, and monitored for standards. If this were done, the basic education of the child would
then be funded by the government at levels also appropriate in a free and democratic society.
Such wording would give parents the opportunity of exercising some choice in the education
of their children, for whom they have the primary responsibility, but would also enable the
government to allocate funds additional to a basic allocation to address questions of equity and
redress and to ensure that the rights of the child were being protected. In other words, a
policy balance would become possible, with the right to establish and maintain a private school
being more than simply a hollow right, but with the government also having real options in
allocating funds to achieve its objectives.
In the event of disagreement on the registration of a school or on levels of funding, the
Constitutional Court would be able to rule on the grounds of what would be reasonable in a
free and democratic society. This is appropriate in a democratic state based on the rule of law.
It would enable the requirements for basic education in a pluralistic democracy to be met and
would ensure that there is not a state monopoly in education, while at the same time giving the
government considerable power in determining educational policy.

SUGGESTED WORDING OF A SECTION ON EDUCATION
28
(1)

Everyone has the right (a)
to a basic education, including adult basic education,
(b)
to further education, which the state must take reasonable legislative and other
measures to make generally available and accessible,
(c)
to choose instruction in any official language where instruction in that language
can reasonably be provided.

Freedom of religion and religious practices and the responsibility of parents for the education
of their children are recognised in the Constitution, as is the prime responsibility of the state to
fund basic education. It is the child that has the right to equitable funding and not the
institution where he or she receives schooling. Given the principles underlying the
Constitution, there is no basis for suggesting that parents who exercise their constitutional
right to have their children educated in a registered school other than a public school should
have to bear the whole cost on their own, with after-tax money .
MARK HENNING
NATIONAL DIRECTOR

MINISTRY OF POLICE SERVICE - WESTERN CAPE
22 FEBRUARY 1996

COMMENTS FOR THE DRAFT CONSTITUTION
SUBMISSION RE THE SOUTH AFRICAN POLICE SERVICES
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A. INTRODUCTION
Currently the South African Police Service is dealt with in Chapter 14 of the Constitution, 200
of 1993, as an area of jurisdiction which is shared by the national and provincial levels of
government (see in particular section 214 and Schedule 6). Both levels of government have an
amount of executive authority over the South African Police Service. Both Parliament and the
Provincial Legislatures can legislate on police matters. With reference to the structure of the
South African Police Service (SAPS) there is a National Commissioner of police, but there are
also 9 Provincial Commissioners. In all respects it is clear from the wording of the current
Constitution that police is a matter that should be dealt with jointly in some or other fashion by
both the national and provincial levels of government.
It is with great concern that I noted that the Working Draft of the new Constitution of 22
November 1995 does not contain the same form of shared responsibility for the SAPS. In
fact, in terms of the proposal in chapter 13 of this Working Draft political responsibility will
rest only with the national government, which is contrary to the current position as stipulated
in section 217 of the Constitution. No obligation is placed on a Premier to appoint a member
of his Executive Council with responsibility for police, as is the case in section 217 supra. The
provincial governments are then left only with monitoring and oversight over conduct and
efficiency of police in the province.

As far as legislative competence is concerned, the competence of the Provincial Legislature to
legislate on matters referred to in section 219 of the current Constitution apparently lapses
and, because national legislation must govern the powers and functions of the police service
(see section 180 of the Working Draft), the present Schedule 6 powers of provinces to
legislate on police are also substantially reduced.
I submit that this proposal in the Working Draft is contrary to Constitutional Principle
XVIII.2, since it reduces the powers and functions of provinces to a level that is substantially
lower than the current position.
The provisions in the current Constitution with reference to police lay a good foundation for
the further development of police as a shared responsibility between the national and
provincial levels of government. The centralisation of control as is evident from the proposal
in the Working Draft supra is not supported.
The basis of this submission is the decentralised development of police with shared
responsibility and co-operation between different levels of government.
B STRUCTURE
1. There should be one South African Police Service that is structured on a functional and
geographical basis.
2. A geographical division can be achieved by establishing 9 provincial components/ divisions
of the SAPS, which is in principle what we have today. In addition to a geographical
organisation there should also be a proper division of functions between the different levels of
government, eg border control should be the responsibility of the national component and
community policing services a provincial responsibility.
3. There should be a national Minister for Police as well as 9 provincial Ministers for Police,
on the assumption that there is a proper division of functions that makes a shared political
responsibility possible. The provincial ministers for police should have executive control over:
*
those functional areas that fall under the legislative competence of the provinces;
*
the appointment of the provincial commissioner, and
*
recruitment, appointment, training and promotion of staff in the province
4. Both Parliament and the Provincial Legislatures should have legislative competence
over police, which can either be described as a concurrent legislative competence, as is
currently the case, or a shared legislative competence. Where the legislative competence is
shared, a proper functional division should be made.
5. The current situation where there is a National Commissioner and 9 Provincial
Commissioners should in principle be retained. However, a proper functional division as is
proposed in C, should apply in relation to the different commissioners of police.

6. A diagrammatic explanation of the proposed structure is attached hereto as Annexure A1
and A2.
C FUNCTIONAL DIVISION
1. As is indicated above the SAPS should be structured not only in geographical components,
but a proper functional division should also be made. This will imply that certain functions
will be performed by the national units and other functions by the provincial units. In some
cases a specific function, eg the forensic service should be a joint responsibility. In this
example there can be a fully equipped national forensic laboratory, as is currently the case, but
certain basic forensic services can be provided at provincial level.
2. It is submitted that the division of functions is applicable to:
* the ministerial control;
* legislative competence;
* structure of the SAPS; and
* the performance of services by the SAPS.
Legislative competence
3. Parliament should have legislative competence over:
* the establishment and maintenance of uniform standards of policing;
* investigation of "national" or "cross-border" crimes, such as drug trafficking, dealing
m firearms and money-laundering;
* border control;
* personal protection of the President, members of the national government and
parliament, judges and their guests;
* central data collection;
* training and training facilities on a national level;
* international police matters; and
* establishment of a national forensic service.
4. Provincial legislatures should have legislative competence over:
* investigation and prevention of crime within the province;
* development of community-policing services;
* training and training facilities in the province, subject to the standards applicable
nationally;
* maintenance of public order; and
* protection of the Premier, members of the provincial government and legislature and
their guests.
Executive control
5. Executive control between the two levels of government should be shared in a similar
fashion. The national minister of police should in addition to the abovementioned areas
have executive control over:

* the appointment of the national commissioner of police; and
* the appointment, training and promotion of members of the national components of
the SAPS.
6. The provincial ministers of police should on the same basis be responsible for the areas that
fall under provincial legislative competence, as well as:
* the appointment of the provincial commissioner; and
* the appointment, training and promotion of members of the provincial components of
the SAPS.
Structure of SAPS and performance of services
7. As is indicated in the diagram in Annexure AI the SAPS on the national level will
consist of.
* a national criminal police office;
criminal investigation unit;
national functions, such as central data collection and forensic service; VIP protection
unit;
* national support services;
* border control unit;
* training centres; and
* international police liaison office.
8. The national commissioner will be responsible for the national components of the SAPS as
indicated above subject to the directions of the national minister of police.
9. The provincial police components will consist of the following: a provincial criminal police
office;
criminal investigation unit;
VIP protection unit;
* provincial support services;
* community policing unit; and
* training centres.
10. The provincial commissioner will be responsible for the provincial components of the
SAPS as indicated above subject to the directions of the provincial minister of police.
D STAFF MATTERS
1. Although the establishment of uniform standards of policing is a national responsibility, the
maintenance of the laid down standards are a joint responsibility between the different levels of
government.
2. It is inherent in the proposed structure of the SAPS that staff matters should be dealt with
at the level that is affected. In other words, issues relating to staff employed by the provincial
components of the SAPS should be dealt with by the province concerned.

3. On the national level the national commissioner, under direction of the national minister of
police, shall be responsible for:
* the recruitment, appointment, promotion and transfer of members;
* suspension, dismissal, disciplinary and grievance procedures;
* training of members; and
* any other staff-related issues
in relation to staff employed in the national components of the SAPS.
4. On the provincial level the different provincial commissioners, under direction of the
respective provincial ministers of police, shall be responsible for:
* the recruitment, appointment, promotion and transfer of members;
* suspension, dismissal, disciplinary and grievance procedures;
* training of members; and
* any other staff-related issues
in relation to staff employed in the respective provincial components of the SAPS.
E TRAINING
1. Proper training and retraining of members of the SAPS is of crucial importance to achieve
the highest possible level of delivering police services to the community. It is not enough that
a new recruit will only receive a relatively short period of basic training and then be required
to deal with almost any crime related situation in the community. Training should be seen as
an ongoing process of equipping people to do their job better or to perform other functions.
2. It is submitted that training should be a decentralised function. There should be training
facilities, at least for basic training, in all the provinces, where members of the different
provincial components of the SAPS will be trained. The members of the national components
will also receive their training at any of these training centres. It is important that the standard
of training should be equal throughout the country. In this respect Parliament, as well as the
national commissioner, can be instrumental in the formulation of equal standards that should
apply nationally.
3. The responsibility for the control, administration and daily running of the different
provincial training centres should lie with the provinces.
4. Training for higher rank officers, eg from director and higher, should be done on a national
level at one or more suitable institutions. This is obviously more advanced training and should
be seen as a separate and very important part of the training function.
5. Specialised training for special tasks or units within the SAPS, eg for members it
of the narcotics unit or the dog unit, should be dealt with on a national level. The
administration and control of the specialist training centres and courses will then be the
responsibility of the national commissioner. Specialised training should not necessarily
be done in one place. Different locations in different provinces should be used for this
purpose.

6. It is important to stress that training is an ongoing process focusing at a member's career
development. If training is done on decentralised basis, as is suggested, more and better
attention can be given to the training needs of members of the SAPS in a province as well as
on the national level. It would be easier to use shorter refresher courses or retraining of staff
members where the facility is located closer to you.
7.
Although the establishment of nine provincial training centres appears to be a costly
exercise, current facilities can be utilised as a starting point, and be developed into provincial
training centres. It is submitted that this will on the long run be a more effective way of
handling the training function.

F CO-OPERATION
1.
In a decentralised organisation, as is suggested in this proposal, it is important that
there is proper liaison and co-operation between the different composite units. It is still one
South African Police Service. It is submitted that an intergovernmental partnership that
recognizes the importance of co-operating and co-ordinating as equals, but that
IMP
does not detrimentally affect the right of the respective governments as well as the respective
components of the SAPS to serve their communities in a manner that suits their particular
requirements, is established.
2.
The current Constitution lays a good foundation for co-ordination and co-operation in
section 220, where provision is made for two top level forums, viz one consisting of the 9
provincial ministers and the national minister, and the other consisting of the National
Commissioner and the 9 Provincial Commissioners.
3.
The essence of a proper co-operative relationship between the different levels of
government is an obligation to assist and support each other, exchange of information and
consultation on matters of common concern, proper co-ordination and co-operation in joint
projects or cases and mutual respect for each other in the exercise of their responsibilities.
4.
Apart from the existing intergovernmental forums, as mentioned above, the cooperative relationship should also find expression on lower managerial levels within the SAPS.
Within a province there should be co-ordination and co-operation between the different station
commanders, area commanders and the provincial commissioner. The same applies to interprovincial co-ordination and co-operation on the lower managerial levels. A practical example
would be the following: a car hijacking takes place in Johannesburg in Gauteng, but the
perpetrators proceed to Parys in the Free State before they are spotted by the local police.
The station commander in Johannesburg, who is in charge of the operation should remain in
charge throughout the whole operation, but should liaise with his counterpart in Parys and
probably as well as with the higher commanding officers in both these provinces. The proper

co-ordination in the exercise of the operation and co-operation between different commanding
officers are essential to achieve success in such an operation.
5.
It is submitted that a police force structured on the basis of a proper geographical and
functional division, as is suggested above, can only work effectively if there are good
intergovernmental relations. A shared responsibility where the different partners are treated as
equals is essential in this proposal, which I submit is in the best interest of the whole country.

PC MCKENZIE
MINISTER OF POLICE
PROVINCE OF THE WESTERN CAPE
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17 February 1996
I herewith wish to request that the right of ownership clause as contained in Option 3 of the
proposed Bill of Rights in the new constitution be retained. The guarantee of ownership rights
is an absolute necessity for a healthy, market-driven economy.
PROF. E FISCHER & DR H H FISCHER

BROEDERSPUT FARMERS’ ASSOCIATION
I have been requested by the Broedersput Farmers' Association to convey the following to
you:
It is our right to take decisions on our constitutional rights. We object to Sections 10, 11 and
24 of the draft constitution.
Section 12 (The right to live) should make provision for inter alia justifiable homicide when
any person is defended against illegal violence, legal arrest or the prevention of escape from
legal custody.
The draft constitution should be amended to acknowledge the right to the possession of firearms as well as to curb the government's power to disarm citizens.

B P G VAN VREDEN
SECRETARY

19 February 1996
I hereby wish to lodge an urgent appeal to you to ensure that the right of ownership clause as
contained in option 3 of the proposed Bill of Rights be retained.
It is indeed the right of each citizen of the country to retain what he has planned and worked
for.
W G VERMEULEN

19 February 1996
GENERAL COMMENT ON THE FUTURE CONSTITUTION
I hereby wish to appeal to the Constitutional Assembly to retain the right of ownership clause
as contained in option 3 of the proposed Bill of Rights.
The scrapping of this clause would probably result in major negative consequences to the
country's economy.
E J VERMEULEN

I, J L Johnson of Erf 471, Heilbron, hereby wish to request that the right of ownership clause
as contained in option 3 of the proposed Bill of Rights be retained.
J L JOHNSON
[Date received : 19/02/96]

10 February 1996
PROPERTY RIGHT CLAUSE : NEW PERMANENT CONSTITUTION
With reference to your invitation to comment on the permanent constitution herewith the
following:
The property right clause as contained in option 3 published in "Constitutional Talk" is the
only acceptable option. Options 1 and 2 are rejected.
South Africa will only enjoy peace and economic growth if right of ownership is protected by
a clause in the permanent Constitution.
LABUSCHAGNE

14 February 1996
RETENTION OF THE RIGHT OF OWNERSHIP CLAUSE IN THE
CONSTITUTION
Following years of "struggling" all people are now able to own property. Should we, as a
result of bitterness, deprive our youths of a dream? The cornerstone of a responsible society is
exactly the ability to be proud of property ownership.
I therefore urgently request the constitutional assembly to retain the right of ownership clause
as contained in Option 3 of the proposed Bill of Rights.
[Signature illegible]

14 February 1996
I wish to submit the following comments on land reform:
1)
A healthy free market system should still be recognised for it is the basis of sound
ownership
2)

Right of ownership should be protected in respect of all farmers irrespective of colour.

3)
Black commercial farmers should be established on land which could be acquired in the
following ways:
a)
Crown lands currently not fully utilised.
b)
Land/farms advertised can be purchased to establish new farmers. Farms are regularly
advertised in newspapers and magazines and my recommendation is that they are purchased
from amenable sellers in order to establish new farmers.
4)

The simplicity of R15 to obtain new farmers is totally inadequate.

5)
Ownership rights of current land owners should be protected to ensure a. .....
[handwriting illegible] and agricultural industry.
6)

All South Africans should have the right to acquire land.

7)
Many farmers are planning to abandon farming or sell their farms and I believe that this
is an excellent opportunity for the government to purchase them (those farms offered for sale)
in order to establish new farmers.
S R KOLLER

SOUTH AFRICAN EDUCATION LAW AND POLICY
ASSOCIATION (SAELPA)
Position on the Working Draft
of the New Constitution
1 INTRODUCTION

1.1 SAELPA was established to promote the academic study and dissemination of information
on education law and policy in South Africa. SAELPA has a co-operation agreement with the
European Education Law and Policy Association (ELA).
1.2 SAELPA wishes to use this opportunity to briefly make its views known and to comment
on some aspects of the Draft Constitution.
2 VIEWS AND COMMENT
Clause 1
The term "freedom" should be inserted in order to ensure a proper balance between equality
and freedom
Clause 6
Option 2 is preferred: this is the most equitable way of recognising and promoting the
linguistic diversity in South Africa
Clause 8 (Equality)
There must be clear constitutional criteria regarding "affirmative action".
Clause 14 (Religious Freedom)
Clause 14(2) creates the impression that religion will only be tolerated in state or state-aided
institutions when the three requirements of the sub-section are met. This will be an
inappropriate limitation of religious freedom which approaches the position in the USA. The
following phrase in the interim Constitution should be inserted: "Without derogating from the
generality of sub-section 1, religious observances may be conducted
Clause 15 (Freedom of expression)
It is absolutely vital that in the interests of children, the constitution excludes pornographic
material from the protection afforded to freedom of expression.

Clause 21 (Economic activity)
Option 3 is supported.
Clause 24 (Property)
There should be a clause recognising the right to acquire and hold property, more or less as
contained in Option 3. (it is unthinkable, for example, that there can be a right to have access
to adequate housing (clause 25(1)) but no constitutional protection once a house has been
acquired!)
Clause 27 (Children)
The absence of a clause recognising a right to the protection and upholding of marriage and
the family is deplored. Proper family values play an important role in the education process
and should therefore be recognised and protected in the Constitution. It is vital that quality
education be supported by a sound family life and there be consonance between healthy
families and schools.
Clause 28 (Education)
Option 2 is supported.
International recognition : The fundamental right to educational institutions based on a
common culture, language or religion is recognised internationally (see eg art 2, 3 and 4 of the
International Declaration on the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities (1992); art 27 of the International Covenant on Civil and Political
Rights (1966); art 30 of the Indian Constitution, art 2 and 5(c) of the Convention against
Discrimination in Education; art 9 of the European Convention on Human Rights (1950); art 2
of the First Protocol to the Convention for the Protection of Human Rights and Fundamental
Freedoms (1950); art 23 of the Canadian Charter of Rights and Freedoms (1982)).
Option 2 no basis for racial discrimination : In SAELPA's opinion Option 2, which
provides for education based on a common culture, language or religion, clearly cannot be
used as a "constitutional cloak" for racism in education.
Short-sighted attempts by some to do so, should therefore not detract from the universally
recognised educational need and value of such education.
Option 2 promotes nation-building : SAELPA strongly supports effective measures to
achieve national unity and reconciliation and therefore identifies itself with the growing
realisation worldwide that the recognition and protection of minorities, inter alia in the field of
education, are vital factors in nation-building. It is widely accepted that tolerance and unity
cannot be achieved by ignoring diversity, and that in principle there is no conflict between
national loyalty and the recognition and protection of minorities. The sense of belonging,
security and autonomy achieved by adequate protection of minorities will therefore provide a

safe haven from where South Africans of all religious, cultural and language groups may
pursue a common South African identity - also in educational institutions.
Option 2 in accordance with valid educational principles : SAELPA is convinced that the
educational system provided for in Option 2 conforms with sound educational principles that
have been recognised worldwide. In this regard the following words of professor Charles L
Glenn, widely acclaimed Professor of Educational Policy at the Boston University School of
Education should be heeded: In his "Minority Schools on Purpose" in Changing Populations,
Changing Schools: 94th Yearbook of the National Society for the Study of Education
(Chicago, 1995) he states that, without abandoning his overall support for desegregation
policies, he has come to the conviction that "minority schools" based upon truly voluntary and
non-discriminatory parent choice, can contribute significantly to educational effectiveness.
Clause 171 (Values governing public administration)
Obviously clause 171 (1)(i), which inter alia provides that public administration "must be
broadly representative of the South African people", must not override important fundamental
rights such as the right to freedom of association (clause 17), the right to freedom of
conscience, religion, thought, belief and opinion (clause 14), the right to language and culture
(clause 30) and, with a view to education, especially Option 2 of clause 28 which provides for
educational institutions based on a common culture, language or religion: care must be taken
to ensure that the composition of the public administration in the field of education does not in
some way inhibit the right to education provided for in Option 2. The term "broadly
representative" could inter alia impair sound educational principles regarding the provision of
human resources in schools.

1 February 1996
In my capacity of farmer I wish to comment on the right of ownership clause in the
constitution.
I object to the omission of the ownership clause which guarantees right of ownership.
I believe that it will result in unnecessary tension and confrontation which will be prejudicial to
cooperation.
H P M BOTHA

15 February 1996
LAND OWNERSHIP
I regard the possession of property and goods as a basic human right. The omission of the
ownership clause from the Constitution is totally unacceptable. A sense of value and the
protection thereof stems from right of ownership. No one will protect and preserve property
if it belongs to someone else. Property should not be owned by the government if it is not
owned by the nation.
A S DANNHAUSER

HENDRINA
2 February 1996
PROPERTY RIGHTS IN THE CONSTITUTION
I wish to record my strong support for Option 3. As proposed in the publication
"Constitutional Talk" the right to the acquisition, the holding and voluntary selling of property
is guaranteed. I believe that this is the only way in which stability and investment confidence
will be established.
A C PLUSSER(?)

VERKEERDEVLEI
11 February 1996
PROPERTY RIGHTS IN THE CONSTITUTION
I hereby wish to advise that I do not find Options 1 and 2 as proposed in the draft constitution
acceptable. These options should not be included in the constitution and are therefore
rejected.
Option 3, which guarantees the acquisition, preservation and trading of land and therefore
right of ownership, is the only practical clause. No person should be prevented from
exercising these rights as guaranteed in Codesa, the interim constitution and by the President.
A C E PIENAAR

15 February 1996
OMISSION OF RIGHT OF OWNERSHIP CLAUSE
I wish to submit a request that the right of ownership clause as contained in Option 3 of the
proposed Bill of Rights should be retained.
Wishing you every success
E P VAN GENT

11 February 1996
I wish to record my support for the right of ownership clause as contained in Option 3 of the
proposed Bill of Rights.
This clause should be retained at all costs.
O DE KLERK

13 February 1996
SECTIONS 10, 11 & 24 OF THE DRAFT CONSTITUTION
I object to the above Sections in the draft constitution and recommend the following:
Attackers should be arrested and should serve a life sentence
I trust that my recommendation will enjoy your kind consideration, enabling me to participate
in (the writing of) the new constitution.
G PETERSEN

TZANEEN
13 February 1996
I hereby wish to lodge a serious appeal in respect of the retention of the right of property
clause as contained in Option 3 of the proposed Bill of Rights.
H P VAN SCHALKWYK

9 February 1996
I hereby wish to lodge a serious appeal in respect of the retention of the right of ownership
clause as contained in Option 3 of the proposed Bill of Rights.

DR J I DE VILLIERS

6 February 1996
The way our property is presently trespassed, is most unpleasant. We extend onto another
person's inheritance, or into buildings, and goods are taken left and right (or are stolen and
sold) ... [handwriting illegible] and cars.
A total of 126 sheep and seven cattle have been "rustled" from me. I therefore object to the
dispensation and the law and believe that it is my right to take decisions on my constitutional
rights. I object to Sections 10, 11 and 24 of the draft constitution.
P W S SWANEPOEL

9 January 1996
I, the undersigned, am in support of the retention of the right of ownership clause as contained
in Option 3 of the proposed Bill of Rights.
I feel most strongly about democracy and will fight for its cause at all times.
ANONYMOUS

13 February 1996
SECTIONS 10, 11 and 24 OF THE DRAFT CONSTITUTION
I wish to object to the above Sections in the draft constitution. My recommendation is:
The use of weapons should be banned and sentences should exceed two or four years.
I trust that my recommendation will enjoy your kind consideration, enabling me to participate
in the new constitution.
B FORTUIN
____________
9 February 1996
PRIVATE LAND OWNERSHIP
I wish to submit a most serious appeal in respect of the retention of the right of ownership
clause as contained in Option 3 of the proposed Bill of Rights. After all, this act affects all
people and cultures owning land.
I trust that we can depend upon your cooperation.
ANONYMOUS

8 February 1996
RIGHT OF OWNERSHIP IN THE CONSTITUTION
I hereby wish to advise that I/we do not find Options 1 and 2 as proposed in the draft
constitution acceptable. These options should not be included in the constitution and are
therefore rejected. Option 3, which guarantees the acquisition, preservation and trading of
land and therefore right of ownership, is the only practical clause. No person should be
prevented form exercising these rights as guaranteed in Codesa, the interim constitution and
by the President.
J P C PRETORIUS

1 February 1996
RIGHT OF OWNERSHIP IN THE CONSTITUTION
I hereby wish to advise that I/we do not find Options 1 and 2 as proposed in the draft
constitution acceptable. These options should not be included in the constitution and are
therefore rejected. Option 3, which guarantees the acquisition, preservation and trading of
land and therefore right of ownership, is the only practical clause. No person should be
prevented form exercising these rights as guaranteed in Codesa, the interim constitution and
by the President.
C J PIENAAR

19 February 1996
With reference to right of ownership, I herewith wish to lodge an appeal in respect of the
retention of the right of ownership clause as contained in Option 3 of the proposed Bill of
Rights.
J M POTGIETER

CONCERNED RESIDENTS OF STEENBERG AND RETREAT
(C.R.O.S.A.R.)
20 February 1996
THE SUBMISSIONS COMMITTEE OF THE CONSTITUTION ON HEALTH
MATTERS
SUBMITTED BY THE CROSAR CIVIC ASSOCIATION
Crosar considers the Constitution extremely vague on Health matters. It consequently makes
the following submission for consideration:
"PRIVATE HEALTH CARE HAS TO BE ABOLISHED. THE VAST FINANCIAL
RESOURCES POURED INTO THE PRIVATE SECTOR DOES NOT JUSTIFY IT'S
CONTINUED EXISTENCE AS IT DOES NOT BENEFIT THE BROADER
COMMUNITY WITH SPECIAL REFERENCE TO THE PUBLIC IT SERVES. PRIVATE
HEALTH CARE SERVICES ONLY THE RICH WHO HAVE THE FINANCIAL
RESOURCES TO SUSTAIN IT AND THUS TO BENEFIT THERE FROM.
MANY MORE PUBLIC STRUCTURES NEED TO BE PUT INTO PLACE SO AS TO
AFFORD FREE ACCESS TO ALL.
HEALTH SERVICES MUST HAVE AN INTER-SECTORAL APPROACH."
ISSUED BY THE EXECUTIVE PP THE ASSOCIATION
HONORARY SECRETARY

CONFEDERATION OF COMPLEMENTARY HEALTH
ASSOCIATIONS OF SOUTH AFRICA
21 February 1996
SUBMISSION ON HEALTH IN THE NEW CONSTITUTION
Congratulations on the progress you are making towards a caring and equitable new
Constitution for South Africa.
We the members of COCHASA (Confederation of Complementary Health Associations of
South Africa), representing several thousand practitioners and over one hundred thousand
patients, feel strongly that it is a basic human right to have the freedom to choose the type of
treatment and the practitioner one prefers.
We therefore propose that the following be included in Chapter 2 point 26 of the Constitution
which reads:
26.1 Everyone has the right to have access to
a) Health care services, including reproductive health care, of the highest attainable standard;
PROPOSED ADDITION:
"b) health care services and practitioners of their own choice".
We request that this be included in the new constitution and look forward to your reply.
MICHAEL O'BRIEN
NATIONAL CHAIRPERSON

Department of Sport and Recreation
19 February 1996
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
This Department is of the opinion that it is imperative that principles regarding the
acknowledgement by the Government of the importance of sport and recreation, be included
in the new Constitution. The Department, therefore, requests once again that serious
consideration be given to the following principles of sports provision in South Africa for
inclusion in the new Constitution.
1.
In line with the international community, the Government of National Unity accepts and
recognises the national and international importance and value of sport and recreation for all
inhabitants of the Republic of South Africa.
In the quest for a prosperous and healthy South Africa, the Government of National Unity is
committed to bring participation in sport and recreation within reach of everyone. It also
recognises the importance of having a vibrant sports system and the need to implement
policies and programmes that enhance the performance of sports people and encourage the
community at large to participate in physical activities.
2.
The Government of National Unity will endeavour to optimise the opportunities for
sport and recreation with a view to enriching the lifestyles of all its inhabitants.
The Government of National Unity will endeavour to support South African sport in such a
way that our nation can claim reasonable and acceptable levels of achievement at national and
international levels of competition. The Government is prepared to play a supporting role
because it firmly believes in:
*

The role of sport to enhance the image of South Africa abroad.

*

The important conciliatory role that sport and recreation can fulfil.

*

The role of sport and recreation in the promotion of community life.

*

The role of sport and recreation in the betterment of health, thereby enhancing the
quality of life.

*

The positive influence of sport on the youth, and tourism in general.

3.
The State's supportive assistance to sport will take place within the framework of
sports autonomy.
The Government of National Unity accepts the authority and responsibility of national
federations and sports institutions regarding their exclusive and decisive say in connection with
their own matters. This autonomy comprises the freedom, authority and duty of national

federations and sports institutions to arrange matters pertaining to their internal organisation,
administration and international liaison. This autonomy should, however, not be seen in
absolute terms. It is a qualified freedom that should take place within the framework of
existing legislation.

4.

Sports development aimed at the masses at grass-roots level will be a priority.

The role of sport and recreation in supporting the thrust of the Government of National Unity
to uplift the quality of life of all South Africans, with a particular bias in favour of
disadvantaged communities, will be recognised. Sport is a collective benefit in a community
and all members of the community will have the same right to participate in it.
Participation in sport is a fundamental freedom not a coincidental privilege or favour that
people enjoy.
This principle includes the following:
*
Every South African will, have the freedom to participate in the sport of his or her
choice. No South African will be denied opportunities to participate in sport on the basis of
race, religion, sex or age. The objective is equal and unrestricted participation in sport for
everyone.
*
The right to participate in sport by disabled South African sports persons, including
female sports persons.
*
The freedom of sports administrators to undertake, according to their own discretion
and accepted sports norms, those functions that they have responsibility for, namely the
organisation, structuring and promotion of sport.
*
The freedom of spectators to attend sports meetings of their own free will, to support
sports people and teams of their own choice and to use the facilities provided*
The freedom of sports people to use public facilities, roads and waterways, with the
permission of the relevant authorities, for official sports events, without interference from
members of the public not directly associated with the event.
*

The right of organisers to protect property that is essential in the provision of sport.

6.
The Government of National Unity accepts that Provincial Governments have an
important role to play in creating a healthy community in their provinces, thereby ensuring the
success of South Africa as a sports nation.
The clients of the provincial authorities will be the sports and recreation participants at club
and provincial level. Provincial Governments will be free to manage sport at their level, within
the framework of the national sports policy.

The Department wishes you every success with the compilation of the new Constitution.

B VAN DER SPUY
DIRECTOR GENERAL

February 21, 1996

REPRESENTATIONS ON THE PROPERTY CLAUSE ON BEHALF OF
THE NATIONAL MONUMENTS COUNCIL
1.
We act herein on behalf of the National Monuments Council (NMC), a statutory body
created by the National Monuments Act No 28 of 1969 (as amended), and which is funded
almost entirely by the State.
2.
The Act is administered by the Department of Arts, Culture, Science & Technology
and although it functions within the parameters of framework autonomy, it must function in
accordance with the directions of the Act and, where applicable, subject to the jurisdiction and
direction of the Minister.
3.
There is no doubt that the National Monuments Council is an organ of state (a state
agency) as referred to clause 38 of the Draft Bill of Rights and that therefore, the Bill of
Rights has direct application to its duties and functions.
4.
The duties and functions of the National Monuments Council are set out clearly in the
Act and we will deal with these a little more fully below. What is of importance to note at the
outset is that the National Monuments Act empowers the Council to embark on a limited
deprivation of property rights or rights in property, from owners, for the public interest and
public good and indeed for the enrichment of our Nation's cultural and historical heritage.
Historical land and buildings, places of scenic and of aesthetic beauty and value are protected,
as are our scientific heritage and artifacts, including for example palaeontology, items of
artistic heritage, beacons and the like.
The importance of the functions of the National Monuments Council go beyond our Nation's
borders and extend internationally - so, for example, the Council is a signatory to Unesco and
will soon join hands with the international community towards the protection of World
Heritage sites. Who can argue, as just one example, that Table Mountain and the slopes of
Devils Peak, Signal Hill and the Twelve Apostles are not of international value and heritage
and worthy of preservation?
It is important to note that any deprivation of rights in property undertaken by the NMC may
not be done arbitrarily in terms of the Act, but only after due process has been followed.
There are therefore two issues at stake:
a)

The issue of process - i.e. how the deprivation of any rights in property take place; and

b)
The substantive issue - i.e. the extent to which deprivation of any rights in property
takes place.
It will be readily appreciated that a property clause in the Constitution will impact directly and
indirectly upon our client's powers and functioning.

We must hasten to add that our client's powers of deprivation do not extend at present to
expropriation, but the essential point, for the purposes of these representations, is that our
client has no money or access to funds to finance the payment of any compensation in
respect of the deprivation of any rights in property. Bearing in mind that the State is the
ultimate source of our client's finances, we have little doubt that any government of the day
would be most concerned if, inadvertently, and through the drafting of the property clause in
the Bill of Rights, it was confronted by a plethora of claims from property owners in respect of
the deprivation of any of their rights effected in terms of the National Monuments Act.
5.
What then are the powers of deprivation possessed by our client, the National
Monuments Council? As stated, these are set out in detail in the Act itself, but for the
purposes of these representations and an easy summary, we capture them broadly as follows:
a)
Declarations. Declaring property a National Monument. This entails an
acknowledgement of the importance of the property, which could be vacant land or improved
fixed property.
In practice this is usually done with the consent of the owner, although the Act does allow this
to be done without the consent of the owner.
Process. The owner is consulted. The Regional Committee of the NMC makes
recommendations, the National Monuments Council adopts the recommendation and the
Minister signs it. A notice in the Government Gazette follows.
The deprivation involved here insofar as the owner is concerned, entails a loss of development
rights; any alteration to the property must be done by permit and conditions may be set if a
permit is granted, which may be reasonably onerous. The owner may apply for deproclamation, but this is seldom given.
b)
Provisional declaration. These are normally made in an emergency situation and
usually where a development is about to take place. A provisional declaration has the effect of
a 6 month freeze and thereafter applies for 5 years whereafter the declaration can be renewed.
Where the owner does not consent, the matter is considered by committees of the NMC and
then the Council itself makes a decision (the Minister not being involved in a provisional
declaration).
The deprivation is as in a) above.
Process. The owner is advised and consulted; if no agreement is reached the Council or the
Executive Committee of the Council (or the Committee for Urgent Affairs) can decide about a
provisional declaration.
c)
Conservation areas. An area of land (for example in an historic community) can be
designated a conservation area on the grounds of its historic, aesthetic or scientific interest.
Process. Local authorities, communities and community organisations are consulted. By-laws
may be drawn up regulating inter alia building controls, development and maintenance.

The deprivation involved here to owners in respect of certain rights in their property will
readily be appreciated. Financial burdens may be imposed nationally on local authorities and
property owners.
d)
Register of Conservation - worthy property. A register is kept which identifies
property of significance and assists the NMC in its planning. A blue enamel badge may be
placed on the relevant building and this is usually done in co-operation with the owner(s).
The deprivation involved in this instance is that the relevant local authority which has
jurisdiction over the property becomes part of the process, and when any development to the
property is proposed, the local authority may set any conditions, parameters, guidelines etc.
Process. In practice this is done in consultation with the owners. If the owners do not
consent, the NMC does not usually pursue the matter (although it may).
c)
Historic sites. There is a clause in the Act which provides for example, that any
building over 50 years old (and by this is meant any building in the country) may not be
altered, destroyed etc without a permit issued by the NMC.
The NMC has the power to put a "stop works" on any development or alteration via
the relevant building inspector. Alternatively it has the power to apply for proclamations or
interdicts.
Process. Permits can be granted for development, alteration etc which are considered in the
first instance by one of the plans committees which are sub-committees of the Regional
Committees. There is an appeals process. There are certain application forms to be filled in as
prescribed by regulation and provision is made for oral representation. An appeal lies from the
Plans Committee; from there to the Regional Committee, in turn to the Council itself and
ultimately to the Minister.
f)
Archaeology, Palaeontology, rock art and shipwrecks. The NMC is entrusted with the
protection of all fossils, meteorites, rock art, middens, archaeological and historical sites and
shipwrecks older than 50 years. No one may destroy such sites unless by permit from the
NMC.
Permits can be granted, but can be given subject to conditions which may have cost
implications for property owners and developers and the like.
g)
Cultural treasures and antiques. The Act precludes the exporting of movable objects
of antique value or artifacts of more than 100 years old without an export permit. This aspect
is handled by one of the NMC's committees. In addition, paintings, documents and deeds, etc
over 50 years old are similarly protected. The NMC also has the power to declare movable
objects or collections to be cultural treasures.
h)
General. There is a strong move towards creating provincial legislation dealing with
these matters and to amend the existing Act in terms of Chapter 6 of the Interim Constitution.
Amendments may include the power to expropriate property, restore it and sell it. There is no
doubt that if full blown expropriation takes place, that the NMC accepts that compensation
would have to be paid.

The NMC also possesses the right, which is an important one, to force an owner to repair
property at the owner's expense (we refer for example to s12(6) and 12(7) of the Act).
5.
"Zoning Rights": A vexatious matter for our client in the conservation arena stems
from the fact that in terms of local authority zoning schemes, every property has certain
"rights", for example, single residential, general residential, commercial, and business rights.
In many cases, zoning schemes are out of date and excessively generous to property owners.
So, for example, in Dorp Street, Stellenbosch - a street of national cultural and architectural
heritage and importance, the properties are currently zoned in terms of the local authority
zoning scheme to allow for the erection of 8-storey blocks! This would clearly be disastrous
in terms of conservation, should such planning approval eventuate.
It would be most problematic if zoning was perceived to be a "right" for which the local
authority would expect to have to give the owner compensation should it tighten the zoning
on a particular property or area of land. Our client would argue that zoning is merely a
planning tool for the local authority and does not necessarily constitute a right to the owner of
a particular property.
Representations on the aspect of zoning:
Our client would be extremely concerned if the Bill of Rights, and in particular a property
clause therein, might be construed as conferring a right upon a property owner such that if
restrictive zoning was imposed, there would be a right to compensation payable by the local
authority or any other organ of state.
6.

In the light of the aforegoing, the following will be readily apparent:

a)
Our client (and other organs of state with regard to zoning) have significant powers in
terms of the Act to make inroads upon the unbridled exercise of property rights or rights in
property on the part of land owners, land possessors and the like, in respect of land, property,
cultural and artistic artifacts etc that are worthy of preservation for our national (and
sometimes international) heritage and conservation.
b)
However, these inroads and incursions are made and designed for the public interest and
good, and serve in the interests of local and broader communities, the Nation at large, and
sometimes the international community.
The value of this conservation and heritage insofar as tourism is concerned should also not be
underestimated.
c)
There is no doubt that our client believes that due and fair process must take place prior
to the deprivation of any such rights in property and has no problem in ensuring that its
processes and procedures are fair and able to stand the test of constitutional scrutiny.
d)
However, the matter of greatest concern for our client is to prevent a property clause
in the Constitution being construed in any way as conferring upon an owner of property in
respect of which the NMC has exercised any of the rights detailed above, to claim that an
expropriation has taken place (for example on the so-called "bundle of rights" theory) or on

any basis to suggest that compensation would be payable to the owner in respect thereof
There is simply not the money for this, nor the means to make payment. If that was the nett
effect of the interpretation of a property clause in the Constitution/Bill of Rights, it would
sound the death knell of the conservation of our cultural, historical and scientific heritage, as
we know it.
7.
Our client would suggest with respect that that would not be tenable and in the light of
the aforegoing we come to the following crisp points in regard to the formulation of a
property clause:
a)
Any property clause should draw a clear distinction between deprivation of any rights in
property and expropriation of property itself.
Our client accepts that any deprivation should be effected in terms of a law of general
application, but contends that it should be made clear in the drafting and final formulation of
any property clause, that deprivation falling short of expropriation should not fall to be
compensated, provided that this is done for the public interest and good. This is in any event
in line with the movement towards de-emphasising the primacy of ownership. The current
clause 28 makes a clear distinction between deprivation and expropriation, and both options 2
and 3 in the current draft also seek to make a distinction between these two concepts, but as
we will argue below, not sufficiently clearly.
b)
Eligibility is not in issue here and is not affected by these representations. Our client has
no problem with a clause protecting eligibility of all, in respect of rights in property.
c)
Similarly, neither restitution nor redistribution of land are affected by these
representations.
d)
Our client is particularly concerned about the trend, seen for example in the United
States constitutional jurisprudence, where deprivation of some rights in property is held to be
expropriation to the extent of the deprivation, necessitating payment of compensation. A
clause which would have this effect would be fatal to the conservation of historical,
archaeological and palaeotological sites, cultural land and buildings and scientific and artistic
artifacts and indeed of our national heritage in all these respects.
e)
If one examines the current three options, the second option would seem to be more
suitable to our client's purposes, provided that option 2 (1) referred to the deprivation of any
rights in property, thus contrasting this with option 2(2), which envisages expropriation of
property (and not rights in property).
(Incidentally, option 2, clause 4, on a proper construction of the current wording, has the
effect of nullifying the very purpose which it is seeking to serve ).
f)
It is our client's view that the underlying conceptual thesis and framework of any
proposed property clause should have regard to the following principles which have been put
up by Prof Robin Palmer namely:
i)
Consideration should be given to what other rights which affect property may apply
(for example clause 25 and the socioeconomic rights);

ii)
It is extremely important to know or have defined what property is or refers to in such
a clause - i.e. does it apply only to land, fixed property, or rights in land and fixed property (so
as to include for example intellectual property rights?);
iii)

Any property clause must not unjustifiably protect unjustly acquired past privileges;

iv)
There may be countenanced for example a two phased situation, the one being an
interim measure to "level the playing fields" (for example in the form of restitution and
redistribution) and once that is achieved, a clause protecting property rights and how these
may be expropriated or deprived;
v)
As to eligibility, it is important that any clause defines the eligibility of those who may
hold property rights and how such eligibility is to be protected.
CONCLUSION
It is our client's respectful view, its position and contention, that its right to continue to
administer the National Monuments Act in its current and any appropriately future amended
form, would not be in violation of these five principles, but would serve only the public good
and interest. Our client also believes, and would desire the Constitutional Assembly to take
this into consideration, that a national or public interest in property exists which trumps
private, personal or commercial interests in property.
Our client's task and duty is to uphold and maintain the national or public interest in property,
including such rights in property which may be fixed, immovable or movable, and that no
compensation should be payable to any person or juristic person
holding rights in property to the extent that the national or public interest is protected and
maintained by our client, save only in the event of full-blown expropriation.
8.
We trust that these representations will be taken into account when the Constitutional
Assembly considers the formulation of a property clause in the final constitution.

HEROLD GIE & BROADHEAD
Attorneys Notaries & Conveyancers
per:
J M J MacROBERT

The Church Council
Dutch Reformed Church
BRANDFORT
19 February 1996
COMMENT : DRAFT CONSTITUTION

Thank you for your invitation on 13 February 1996 through Mr Glen
Netshivhodza, co-ordinator of the Constitutional Educational Programme,
Bloemfontein, to comment on the draft Constitution.

This Church Council requests that the Constitutional Assembly should consider including in
the new Constitution the following points of view:
VIEW POINT 1:
In the preamble to the new constitution explicit acknowledgement should be offered to God
the Almighty as Creator of the universe, as Master of the fate of people, nations and states,
and as universal Supremacy. In this capacity He is also the Source of all government power
and of the rights of individuals, communities and groups. He is also the Source of all everlasting fundamental laws governing the creation.
VIEW POINT 2:
Before other laws are tested against the conditions of the Human Rights Charter, the
conditions of the Human Rights Charter should per se pass the test of Christian civilisation
norms. Indeed, 80 per cent of the Republic of South Africa's population are self-declared
Christians. Our courts should furthermore during the interpretation of the conditions of the
Human Rights Charter in the first instance consult the traditional national sources of our legal
system before they consult international sources such as the Africa Human Rights Charter.
VIEW POINT 3:
Absolutism of the Human Rights Charter should be guarded against. Unlimited human rights
is a prescription for chaos, decadence and a decline of civilisation. Consequently human rights
ignoring conservative civilisation norms and community values should be rejected. For
instance: the parent's responsibility (in terms of Christian civilisation norms) for the religious
education of his child may never be made subservient to the child's right to freedom of
religion. Similarly, the responsible exercising of parental or....... ? should not be regarded as a
violation of the child's right to his physical integrity.
VIEW POINT 4:
Ever-lasting ordination laws are God-given instruments for the advancement of harmony,
equilibrium and order within each communal territory. For instance, the economic law in
terms of which price allocation takes place through the natural inter-action between supply
and demand is such an ordination law. A government act determining minimum wages ignores
this ordination law of supply and demand; thus undermining the Supremacy of the Creator and
eventually creating only chaos and more misery instead of order and increased justice.

VIEW POINT 5:
In the spirit of reconciliation befitting the Christian, the wrongs of the past should never be
avenged with new wrongs. The Church Council believes that affirmative action and the
proposed conditions regarding land reform are essentially creating an injustice.
VIEW POINT 6:
The Church Council had to learn by mouth from Mr Netshivhodza on the 13 February 1996
that the cut-off date for comments on the new constitutional proposals would be the 20
February 1996. It cannot understand nor appreciate the feverish haste of the CA - truly the
impression of steamroller tactics is unavoidable! The time constraints make basic evaluation of
and meaningful commentary on the whole spectrum of the constitutional proposals impractical
and almost impossible for the individual, community organisations and institutions. You will
be wise to revise your programme objectives. From a voter’s perspective, your extremely
important task should be expertly and carefully managed so that, within a climate that is free
from urgent and inflexible time encumbrances, the many consultations, thorough research and
spontaneous inputs and careful evaluation shall further it. Hastiness can cause the CA to land
in pot-holes for which history will mercilessly reproach you.

This Church Council prays for strength, mercy and clear insight for the CA in your great task.
Be assured of its unqualified support and submission to an authority that acknowledges the
Supreme Authority of God Almighty and rules the country in His light.

SIGNATURE ILLEGIBLE
SECRETARY: CHURCH COUNCIL

SELF EMPLOYMENT INSTITUTE
Specialists in the Informal Sector
16 February 1996
COMMENT ON THE WORKING DRAFT OF THE NEW CONSTITUTION
1.

INTRODUCTION
At the outset we would like to welcome the Constitutional Assembly's
encouragement of comment, and its refreshing use of plain language in the
proposed Constitution. We trust that due consideration will be given to our
views.
The Chamber has considered the proposed New Constitution from a business
perspective, recognising that economic growth is a prerequisite if the country is
to be able to finance socio-economic upliftment, and that a sound environment
is necessary for business to succeed in the competitive global economy. Our
focus has therefore been on Clauses which could affect the operation of
business, and comment has largely been confined to those issues. Failure to
comment on any particular Clause does not denote agreement or disagreement.

The Chapter, Clause, and Title are listed to relate the Chamber's comments to
particular provisions in the proposed New Constitution.
2.

Chapter 1: Founding Provisions: Clause 6: Languages
Option 3 is preferred as it does not entrench conditions for broad language use,
but rather leaves this to national and provincial legislatures to decide. This
opens the way for the national legislature to support common languages of
communication throughout the country, and for provinces to recognise the
languages applicable in their regions.

3.

Chapter 2: Bill of Rights: General
Many of the provisions in the proposed Bill of Rights go beyond basic human
rights and extend to implementation necessary to give effect to such rights. This
should be the function of other legislation, and we would recommend that the
Bill of Rights be confined to a statement of the rights themselves.

4.

Chapter 2: Bill of Rights: Clause 8(2): Equality
Option 1 is preferred, although we wish to propose two changes:
(1)

Measures other than legislative measures to protect and advance
disadvantaged persons should not be enshrined in the Bill of Rights, as
this opens the way for administrative action that is not subject to the
discipline of the legislative process. The words "and other" in line 2
should therefore be deleted.

-2(2)

5.

It is important that any legislative measures that are introduced to
advance disadvantaged groups should not discriminate unfairly against
the rights of others, and we accordingly propose that the following words
be added to this Clause: "provided that they do not unfairly discriminate
against the rights of others".

Chapter 2: Bill of Rights: Clause 13: Privacy
This provision needs to be clarified to provide for the Court's rights to take action
in circumstances that it finds to be reasonable, and we would propose that the
following line be added at the end of this Clause: "without a court order".

6.

Chapter 2: Bill of Rights: Clause 21: Economic Activity
The Chamber believes it to be important to include a Clause entrenching the
right of the individual to pursue a livelihood and engage in economic activity
subject to reasonable and justifiable controls. We accordingly support Option 2
which is a re-statement of the provision currently included in the Interim
Constitution.

7.

8.

Chapter 2: Bill of Rights: Clause 22: Labour Relations
(1)

Just as it is important to enshrine the right of workers to strike, so too is it
important for employers to have the democratic right to lock-out. We
accordingly support the inclusion of sub-paragraph (c) in sub-clause (3).

(2)

Individual workers and employers should also have the right to
disassociate, and/or to form groups other than trade unions and
employers' organisations, and we would accordingly propose that the
following proviso be added to sub-clause (4): "provided that the rights of
individual workers and employers should not be prejudiced thereby".

Chapter 2: Bill of Rights: Clause 24: Property
Certainty as to the protection of property rights is absolutely fundamental to the
encouragement of private investment in business development in this country,
and the Chamber believes it to be essential that a clear and unambiguous
statement of property rights ought to be included in the Bill of Rights.
Option 3 is the only option that offers reasonable assurance to the business
community.

9.

Chapter 2: Bill of Rights: Clause 25: Housing and Land
The right to acquire property is enshrined in the Property Clause (Option 3) and
there is no need for sub-paragraph 25(3). Legislation to facilitate access to land
should remain the preserve of Parliament and this principle should not be
enshrined in the Bill of Rights.

-3Similarly, in sub-paragraph 25(1) whereas the first sentence records the right
and should be retained, the second sentence refers to steps to implement this
right, which is tautologous and should be deleted.
10.

Chapter 2: Bill of Rights: Clause 26: Health
Sub-paragraphs (2) and (3) both relate to implementation to give effect to the
right recorded in sub-paragraph (1) and are tautologous and should be deleted.
Sub-paragraph (3) could impose unreasonable requirements on the private
sector and should be confined to the public sector by adding the words "by State
services".

11.

Chapter 2: Bill of Rights: Clause 31: Access to Information
(1)

The right to confidentiality of private business' information is critical to the
business' ability to compete in local as well as international markets. To
give free access to any item of business information irrespective of the
effect that it would have on the business' competitive position could
seriously jeopardise the enterprise.
We accordingly propose that the right of access proposed in subparagraphs 1(a) and 1(b) be subject to obtaining a court order, where the
court can be satisfied that the provision of the information is reasonably
required and that it would not be injurious to the business concerned.

(2)

12.

We can see no reason to include sub-paragraph 31(2) and would
propose that it be deleted.

Chapter 2: Bill of Rights: Clause 32: Just Administrative Action
Option 1 is preferred without the bracketed alternatives to the word "lawful".

13.

14.

Chapter 2: Bill of Rights: Clause 35: Limitation of Rights
(1)

Of the bracketed alternatives in sub-paragraph (1)(a), we prefer
"reasonable and necessary".

(2)

We would support the inclusion of sub-paragraph (1)(c) subject to
changing the word "consistent" to read "not in conflict".

Chapter 2: Bill of Rights: Clause 36: States of Emergency
The list of sections of the Bill of Rights protected in the event of a declaration of
a state of emergency should be amended to:
(1)

include the right to Economic Activity in Clause 21;

-4(2)

15.

16.

exclude the right to Strike in Clause 22(2)(c), and the right to Lock-out in
Clause 22(3)(c).

Chapter 2: Bill of Rights: Clause 38: Application
(1)

We see no reason to limit the rights of juristic persons, and support
Option 1 in sub-paragraph 38(3).

(2)

Another universal principle that should be recorded under this Clause is
that the rights accorded to persons in terms of the Bill of Rights should
not violate the rights of anyone else. This principle is recognised in
Clause 30 of the Bill, but it should be accorded general application by
way of an additional sub-paragraph in this Clause.

(3)

Many of the provisions in the Bill of Rights create expectations which can
only addressed by the State within the bounds of its economic capacity,
and this principle should be accorded general application by way of an
additional sub-paragraph in this Clause.

Chapter 3: Parliament: Clause 45: Sittings & Recess Periods
The Chamber is concerned that the uncertainty attached to the siting of
Parliament is undermining progress and development in Cape Town and other
affected centres. We would accordingly urge that this issue be settled speedily
and that the decision be taken to locate Parliament in Cape Town. This decision
should then be recorded in Clause 45(3).

17.

Chapter 7: State Institutions:
Clause 108: Tenure of Public Protector
We believe the period of office proposed, i.e. seven years, is too long, and
would propose that it be reduced to five years.

18.

Chapter 7: State Institutions: Clause 115: Appointments
We believe that all senior State appointments should be subject to public
hearings, and we would propose that the followng words be added at the end of
sub-paragraph (3): "following a public hearing".

19.

Chapter 8: Provinces: General
As a general principle we believe it to be important that Government should be
as close to its constituents as possible, and we would support the greatest
devolution of power from the central to the provincial level.

20.

Chapter 8: Provinces: Clause 150: Provincial Taxes

-5Sub-paragraph (1)(a) should be deleted. It is too restrictive, and greater
flexibility should be allowed for the introduction of Provincial taxes on the lines
recommended by the Financial an Fiscal Commission.
21.

Chapter 8: Provinces: Clause 152: Allocations
Allocations of revenue by central government should be made "in accordance
with recommendations by the Financial and Fiscal Commission".

22.

Chapter 9: Competencies: Clause 159: Conflict of Legislation
Option 4 is supported.

23.

Chapter 10: Local Government: General
As a general principle we believe it to be important that Government should be
as close to its constituents as possible, and we would support the greatest
devolution of power from the provincial to the local level.

24.

Chapter 10: Local Government:
Clause 166: Administration & Finance
The borrowing powers of local authorities should be provided for with the same
caveats provided for Provinces in Clause 151.

25.

Chapter 10: Local Government: Clause 167: Elections
Incorporated businesses represent a substantial stakeholder in local
government and has very different requirements from local government as
compared to private residents living in residential areas. As a significant
contributor to local government coffers it is important that corporate business
should be represented in local government, not only to ensure that its specific
service needs are catered for, but also because of the contribution it can make
in assisting local government to operate on sound business lines.
Chapter 10: Local Government: Clause 167: Elections cont.
We would accordingly recommend that the following sub-section be added to
Clause 167, possibly as a new sub-section 167(6).
"Persons that are liable for the payment of property rates, rent, service
charges or levies to a local government but are not entitled to vote in
terms of sub-section (5) are entitled to appoint members to represent
their interests on such local government, where they represent a
substantial interest group".

26.

Chapter 10: Local Government: Clause 168: Competencies

-6A number of local government competencies, powers and functions are omitted
from this list and the following, inter alia, should be included:Tourism promotion
Fire Brigade services
Ambulance services
Airports
Museums
27.

Chapter 14: Finance: Clause 187: National & Provincial Budgets
Provision should be made for separate budgets for Capital and for Current
Expenditure.

28.

Chapter 14: Finance: Clause 191: Accountability
This clause should go further to promote the accountability of State enterprises
which should be required
-

29.

to prepare their accounts in accordance with GAAP;
to publish their accounts half-yearly; and
to make their accounts freely available to the public.

Chapter 14: Finance: Clause 195: Functions of the FFC
The Financial and Fiscal Commission ought to be empowered to act
independently, and we would propose that the word "may" in the first line of
Clause 195 (1) be changed to read "shall".

30.

Chapter 14: Finance: Clause 196: Appointment of the FFC
While the provision in the Interim Constitution is unduly restrictive, it is important
to ensure that the members of the FFC are representative of the business
community and that there is a fair geographical distribution of members. The
independence of the Chairperson is most important, as is the necessity to
ensure that members are qualified, experienced, and have the necessary
specialist expertise to enable the FFC to function efficiently.

31.

Chapter 14: Finance: Clause 197: Reports of FFC
The FFC should be required to report half-yearly.

32.

Chapter 14: Finance: Clause 199: Object of Central Bank
Provision should be made for the appointment of the Governor of the Reserve
Bank by the President, following public hearings, and subject to the approval of
Parliament.

-7(Note: The practice of public hearings should be adopted in respect of all senior
State appointments).
THEO RUDMAN
EXECUTIVE DIRECTOR

23 January 1996
I note with concern that the SAGA proposals about firearm rights do not appear in the
provisional constitution. By neglecting to include basic rights with regard to weapon
ownership and by neglecting to limit the governmental power to infringe on this right, the
Constitution is certainly making it possible for any future government to disarm its citizens and
simultaneously is making it impossible for citizens to protect themselves against tirrany and
military dictatorship,
I note with even greater concern that even though criminals are given extended rights, there is
nothing in the working constitution that provides law abiding citizens with the right or the
means to protect themselves against such criminals. The right to life, the right to security of
the individual and the right of freedom from all forms of violence (Articles 10 & 11) and the
right not to be separated from ones property (Article 24) is made meaningless if a person is
not given the right to the means to protection against criminal activity.
There can thus be alleged that the working constitution gives more real and practical rights to
the criminal to avoid his crimes, than what it gives to law abiding citizens to protect their
person and property against criminals.
It is an undoubted fact that a firearm is for the majority of law abiding citizens in the country
the only effective means of protecting their rights. The police cannot protect everyone and is,
in deed, not legally bound to do so.
Article 10 of the provisional constitution also offers reason for doubt. In its proposed form, it
also falls short, in comparison, of the proposals of the European Convention for Human
Rights. This Convention qualifies the right to life by making provision for the deprivation of
life, inter alia, in the protection of any person against illegal violence, in an attempt to make a
legal arrest or the attempt of preventing the escape of a person from legal arrest (Articles 2(a)
& (b) of the Convention). This also reflects the present situation in South Africa with regard
to unpunishable manslaughter. The provisional constitution, rather places a question mark
against this.
It will be unacceptable if a victim kills an attacker in self-defence, or under circumstances
which Article 39 of the Criminal Law provides for, and is then held responsible, by civil or
criminal law, for the denial of a constitutional right to life of the criminal.
I therefore, urgently plead that the draft constitution makes provision for the issues raised
above.

CER SCHUTTE
SAGA MEMBER 00 1909 OAN 199607

6 February 1996
RIGHT OF OWNERSHIP IN THE CONSTITUTION
I hereby wish to advise that I do not find Options 1 and 2 as proposed in the draft constitution
acceptable. These options, which should not be contained in the constitution, are therefore
rejected. option 3, which guarantees the acquisition, preservation and trading of land, would
be the only practical clause. No person should be prevented from exercising these rights, as
guaranteed by negotiations in Codesa, in the interim constitution and by the President.
JOSEPH JOHANNES HILLEBRAND

As a citizen I wish to request that the following fundamental principles be incorporated
in the final Constitution of South Africa.
1.

SOVEREIGNTY OF THE PEOPLE
That the Constitution clearly state that South Africa is an independent state in
which the people are sovereign.

2.

EXERCISE OF POWER AT LOWEST POSSIBLE LEVEL OF GOVERNMENT
(PRINCIPLE OF SUBSIDIARITY)
That no power shall be exercised at a higher level of government that can be
reasonably exercised at a lower level of government and that the power to tax
be exercised at the level of government which is most directly accountable to
the people for expenditure.

4.

BILL OF RIGHTS
That the Bill of Rights be confined to the fundamental rights which are
necessary to protect the people from abuse by government (with no limits on
such protection) and that the Bill of Rights should not include any so-called
rights which would constitute the imposition of a burden on some citizens for the
benefit of others.

5.

SEPARATION OF POWERS
That the Constitution should ensure a clear separation of judicial, legislative,
executive and administrative powers to provide checks and balances that will
discourage the abuse of power by any branch of government.

6.

PROPERTY RIGHTS
That the property of the people be protected from being taken by government
unless the government can show that the property is required for a public
purpose for which there is no reasonable alternative and there is just, full and
immediate compensation.

L M OLIVIER
20 February 1996

20 February 1996
Please find my contribution to the new constitution, which I think would be every bit as
important and which every citizen should abide to.
CHAPTER ON BILL OF RIGHTS
Chapter 2 (clause 16)
ASSEMBLY, DEMONSTRATION & PETITION:
Area of omission - new clause:
16.1 Regardingmassmarches/demonstrations/open-airmeetings,theaboveright
restricted by law.

may

be

or
This law does not apply to educational institutions that are funded partly/wholly by
said government of the time.
Reason:
the on-going university/school strikes are putting the education of those
that are wilfully striking and those that are not in jeopardy. This is an hinderance to
their progress and that of our country.
The following clauses/contributions may be regarded as new/additional (only if it has not
already be debated):
Chapter 2/clause 24: area of omission-addition.
PROPERTY: Only citizens of South Africa by birth or naturalisation & South African
companies have the right to ownership of land.
Reason:
There are instances in our country whereby foreigners have acquired land in
different areas, and are now subletting these
properties. Would this be seen as free enterprise, or a deprivation to the citizens of South
Africa?
***THE RIGHT TO DAMAGES:
Every citizen in South Africa shall be entitled to damages for the unlawful execution of an
office, or action by a person or officer of a governmental organisation or organisation carrying
on affairs of public concern.
Reason:

further information on this topic can be obtainable from Joey Morgan.

* * *OBLIGATIONS
a.

The obligations of a South African citizen are:
i)
To see that their children/wards under the age of 1 5 years attend school during
the time as prescribed by the law and government on Public Education in each of the
nine provinces.

ii)
to ensure that they are registered tax-payers.
1. And truthfully and honestly declare their financial position at
the end of each financial year.
iii) to ensure that they vote
governmental/provincial level.

in the

elections

of

any

iv)
To fulfill any position/thing that may be asked of them as per governmental
regulations/laws.
b.

Failure of obligations:
i)

ii)

C.

Failure to fulfill said obligations, without sufficient cause, results in a one year
suspension of the constitutional rights.
1. In time of suspension, the suspended citizen will be regarded
as a foreigner, rights that may be applicable apply.
Any additional failure during this suspended time results in criminal
prosecution/imprisonment.

A criminal offense committed under the 'Obligations' clause results in clause b(i). The
criminal therefore loses all rights as may be applicable by the constitution of South
Africa.

***Please note a lot more can be added to the 'Obligations' clause, including a strict and dutybound oath and allegiance to the country of South Africa.
I trust that the above would prove to be most useful, and look forward to furthering the
constitution of South Africa, so that it remains a fair and just society.
JOEY MORGAN
Reservoir Hills

AFRIKANER FREEDOM FOUNDATION (AVSTIG)
SELF-DETERMINATION
20 FEBRUARY 1996
The Afrikaner Freedom Foundation (AVSTIG) takes cognizance of the note after article 117
in the Draft Constitutional Text (22 November 1995) and welcomes the opportunity to react
on the question of self-determination. AVSTIG's vision for an Afrikaner Volkstaat in parts of
the Northern Cape and Western Cape provinces was put to the Constitutional Assembly in a
submission as reflected in a report to the Constitutional Committee on 8 September 1995, as
well as three detailed submissions (10 August 1994, 27 October 1994, 19 July 1995) to the
Volkstaat Council.
Consequently this presentation will concentrate specifically on the draft Constitution (22
November 1995) and on ways to give effect to Constitutional Principle XXXIV in the new
text. The fact that self-determination is not addressed yet, is not assumed to signify a lack of
political will to resolve this important matter.
AVSTIG's proposal should be seen against the following background..
*

The relatively peaceful implementation of a totally new constitutional, political, social
and economical dispensation in South Africa is partly due to Afrikaners' constructive
involvement that followed on expectations that the need for self-determination and a
Volkstaat would be addressed.

*

Although this new dispensation resulted in a more democratic society and more
representative government institutions, a culture of democracy and human rights will
be threatened if permanent minorities be frustrated by a lack of self-determination.

*

South Africa is generally perceived as an example of a deeply divided society with
divergent interests, aspirations and expectations on the one hand and limited means to
address them on the other.

*

Afrikaners are experiencing an increasing sense of alienation in South Africa with
regard to their language, education, public service, safety and security, land
redistribution, etc. Their needs and aspirations are not expected to be of priority for
the new government and they lack the means to change their situation. For many this
adds up to a feeling of disempowerment and even despair.

*

Afrikaners perceive themselves as a people with a distinct history, culture and identity,
who exercised self-determination in the past. Their present situation stands in contrast

to their concept of freedom and self-determination in a Volkstaat is seen as the only
viable alternative.
*

These differences need not end in conflict or threaten peace and stability as in many
multi-ethnic states. Afrikaners are prepared to continue their constructive involvement
as long as they are afforded the opportunity to pursue self-determination in a
Volkstaat.

AVSTIG's proposal should be considered as part of the following approach:
Conflicting perceptions of and reactions to the concept of a Volkstaat exist, resulting from
ideological preoccupation and prejudice among Afrikaners as well as those opposing it. Much
of the misunderstanding and rejection that follow could be resolved by shifting the debate to
concrete proposals and tangible examples.
Progress could be made if two fundamental realities were faced by the relevant parties:
*

Afrikaners have to face the demographic reality that there is no place where a
Volkstaat could be realised at present; that a Volkstaat can only be realised as the
result of a process; that this process should be analyzed and pursued step by step; and
that energy should be spent on achieving the next step while maintaining an openended approach for the rest.

*

The ANC and other proponents of the idea have to accept that Nation Building and
Reconstruction and Development has its limits too. It could be seen as a social
construct that depends on assimilation and a forced replacement of traditional values
and cultural priorities. It is already perceived as a new orthodoxy used by the majority
to regulate all sectors of society without regard for the material interests of at least one
permanent minority.

It is commonly accepted that reconciliation can only be achieved where recognition is given,
which means that Afrikaners' efforts to realise self-determination in a Volkstaat should not be
rejected out of hand.
On this basis parties could find enough common ground to work out solutions to the benefit of
all, assuming that the new Constitution recognises the principle of self-determination and
provides for its realisation where certain conditions are met.
PROPOSAL
Recognition of the right of self-determination and of its interrelatedness with democracy and
human rights could be phrased as follows and considered for inclusion in Chapter 1 as
Founding Provisions in addition to Section 1 of the Working Draft:

*

"Principles and norms of international law shall be an inseparable part of the legal
system.

*

"Recognition of the right of self-determination of the South African people as a whole
in this Constitution, shall not be construed as precluding the right of any community
sharing a common cultural and language heritage to freely exercise its right of selfdetermination.

*

"The state shall, in accordance with international law and the conventions on human
rights and the right of self-determination, protect and promote the cultural, social,
economic and political development of communities, provided that principles of equal
rights and equal status are not prejudiced in any way.

*

"Democracy in this Constitution is expressed in universal adult suffrage, the
recognition of fundamental human rights and of the right to equality and selfdetermination, and the division of powers between the legislative, executive and
judicial organs of the state."

Machinery for dealing with issues and claims regarding the collective right of selfdetermination can be accommodated under the President's powers to appoint commissions.
This should include a body representing a Designated Area in parts of the Northern Cape and
Western Cape provinces as negotiated between the parties, promoting Volkstaat development
and co-operation with national and provincial authorities.
Language, education and culture are aspects of crucial importance for cultural communities
and ethnic groups all over the world. On these issues special measures should be provided for
in the new Constitution, in accordance with international law and the Volkstaat Council's
proposals.

20/02/96

SOUTH AFRICAN POLICE SERVICE
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
1.

In response to the request of the Constitutional Assembly for commend son the working
draft of the new Constitution, 1993 (Act No 200 of 1993), the South African Police
Service wishes to make the following comments:

2.

Section 216(2) of the interim Constitution, 1993 provides inter alia that the National
Commissioner shall exercise executive command of the Service subject to section 219(1)
and the directions of the Minister ... Section 219(1) of the interim Constitution, 1993
provides inter alia that subject to sections 214 and 218 and the directions of the relevant
member of the Executive Council .... This structure namely that the National
Commissioner is in executive command of the Service and that directions are given by the
Minister and the relevant MEC's has been incorporated into the South African Police
Service Act, 1995 (Act No 68 of 1995).
Clause 182(2) of the working draft of the New Constitution, 1993 provides "that the
National Commissioner must exercise control over and manage the Police Service in
accordance with the directions of the Cabinet member responsible for policing".
Subclause 4 provides the following "The National Commissioner may direct the
Provincial Commissioners, who are each responsible for policing in their province, as
prescribed by national legislation". There is marked difference between executive
command and directions. Regarding the issue of directions Advocate S E. van Tonder
(SC) states the following:
"Suffice it to say in concise form, that a conferment of a power, such as in the
present case, to issue directions, are in terms of these presumptions (or rules),
unless the relevant statutory provisions provides otherwise, taken to mean that the
empowered person cannot issue directions which will interfere with the legal
administration of the RSA, or which deal only with highly exceptional matters, or
which purports to have retrospective effect, or which purport to effect changes in
existing law, or which are unreasonable (which implies, inter alia, that they cannot
be completely absurd or impose duties which are impossible to perform) or which
are in effect without any purpose or completely ineffective, or are against public
interest, etc.
In my view the purpose of Ministerial directions is, in principle, to limit the scope of
such options and choices to those which accords with Government Policy, provided
in this process none of the legal rules qualifying the Minister's discretion, as
discussed above, are contravened.
It is clear that this opinion will apply to all provisions regarding directions. As such there
is a real possibility that the office of the National Commissioner will be reduced to give
directions in terms of prevailing policy and the provinces will, to a large degree, function
as autonomous regions. The question will also arise who's directions will in effect take

preference - that of the MEC or those of the National Commissioner. This structure is in
total opposition to the existing structure as contained in the South African Police Service
Act, 1995. To solve this problem it is suggested that clause 182(3) be amended to read
as follows:
"3. The National Commissioner shall appoint a woman or a man as Provincial Commissioner
for each province, who shall, in accordance with national legislation, be responsible for
policing in the province."
Subclause 4 of clause 182 should then be deleted. It is submitted that these amendments
would solve this problem.
J.G. FIVAZ, NATIONAL COMMISSIONER FOR S.A. POLICE SERVICE
A. CACHALIA, SECRETARY FOR SAFETY AND SECURITY

AKTV
Afrikaanse Taal- en Kultuurvereniging
Vereniging
19/02/1995
Section 5
NATIONAL SYMBOLS

SECTION 5:

NATIONAL SYMBOLS

1 INTRODUCTION
1.1

WHAT IS THE ATKV?
The ATKV is a voluntary cultural organisation established in 1930 with its
main purpose the preservation, upholding and furtherance of the Afrikaans
culture.
The ATKV, which has 70 000 enrolled adult members, is based on Christian
values and non-discrimination on the grounds of race and gender

1.2

WHAT IS CULTURE?
"Culture can be described as the way of living of a specific group of people
and includes components like religion, social customs, the economy, the
judicial system, language(s) (including dialects of a specific language), art
and sport. All these components together form a cultural unity which
identifies a specific group of people and creates an environment of belonging
and security for the specific group.

1.3

BASIS FOR THE SUBMISSIONS

1.3.1

South Africa is now one sovereign state wherein a common South
African citizenship is recognised (Constitutional Principle 1) in the
midst of a diverse multi-lingual and multi-cultural nation (Constitutional
Principle XI).

1.3.2

The ATKV supports the democratic system of government of which
freedom and equality form the basis (Constitutional Principle I).

1.3.3

The ATKV supports the principle of the Rule of Law which includes the
supremacy of the Constitution (Constitutional Principle IV and Section
2 of the Constitution) as well as the entrenchment of the Constitution.

1.3.4

The individual's recognised fundamental right to human dignity fails
within the recognition and protection of his right to free participation in
cultural activities in order to establish and protect his own identity and
environment wherein he (within his group, if required) can experience
a sense of security. This will ensure an effective and healthy unity
amongst all citizens.

1.3.5

The ATKV accepts that the Constitution is mainly directed at the
vertical relationship between Government (organs of State) and the
citizens of the country. It is accepted that the spirit, purports and
objects of the Constitution should play a role in the horizontal
application of the Constitution; this is, however, not the primary aim of
the Constitution.

1.3.6

It is accepted that no citizen may enforce any of his rights in such a
manner that it infringes upon the rights of any other citizen.

2 SUBMISSIONS:
SECTION 2: NATIONAL SYMBOLS
(1)

The National flag of the Republic is as shown in Schedule 2

(2)

The National anthem of the Republic is The Call of South Africa and
Nkosi Sikelel'iAfrica, as set out in Schedule 3

(3)

The coat of arms of the Republic is as shown in Schedule 4

(4)

The seal of the Republic is as shown in Schedule 5

Motivation :
National symbols symbolise the spirit of a country, the prevailing values and the
history thereof and it is furthermore a highly emotional subject in any nation's
existence. The ATKV supports the retention of the existing national symbols.
The struggle for the new unity from which the symbols were emanated, is
embodied in the existing national symbols.
True to the democratic principles of the Constitution, it is recommended that the
existing national symbols should be clearly described In order to prevent the
discretionary amendment thereof by way of proclamation. This entails that the
national symbols can only be changed after debate In Parliament and an
amendment of the Constitution. This is a process that will ensure wide
consultation In the community and therewith the necessary transparency In the
decision making process.

UNILEVER
20 February 1996
MATTER FOR INCLUSION IN THE CONSTITUTION - INTELLECTUAL
PROPERTY RIGHTS
The Unilever Group is the largest holder of trade mark registrations in the world as well as in
the Republic and operates particularly in the Fast Moving Consumer Goods (FMCG) area.
Such trade marks (in South Africa) as: SURF, OMO, SKIP, LUX, DOVE, SUNLIGHT,
LIFEBUOY, HANDY ANDY, VIM, DOMESTOS, RAMA, FLORO, STORK, VASELINE,
MENTADENT, SHIELD, BRUT, JOKO, PITCO, ROYCO, POND'S, MAGNUM,
CORNETTO, GINO GINELLI, JOHN WEST, ELIZABETH ARDEN, CALVIN KLEIN are
just a few of our "brands", which are well-known household names.
The Unilever Group is a major advertiser in South Africa, spending almost R1 million a day
supporting these brands. The importance to our group of trade marks and patents (as forms of
intellectual property) cannot be over-emphasised. No protection for intellectual property
rights is currently incorporated in the Draft Bill of Rights.
We know that there is consideration and debate as to the term "property" being incorporated
in the Constitution.
We feel that it is important for you to somehow include reference in the term "property" to
intellectual property rights. Without writing you a lengthy paper on the matter, and realising
the wording in the Constitution should be kept as brief as possible, protection of intellectual
property rights could be quite simply achieved by reference to "rights in property (including
intellectual property)", which would be a neat way of dealing with the matter and taking
care of our concerns as a large multinational of many years standing, in South Africa.
We would be grateful if you would give favourable consideration to our request.
R. A. LECOLLE-BROWN
Company Secretary

CHRISTIAN UNION OF GRADUATES : PRETORIA
19th February, 1996
Comments of the Working Draft of the New Constitution
As a group of Christian graduates who regularly meet to study and discuss matters of common
concern, we have taken the initiative to form a subcommittee to provide comment reflecting
our views on the working document of the new draft constitution. The
subcommittee consisted of:
Prof. N Bishop, Vice-dean, Science Faculty, UNISA
Mr G Brown, Clinical psychologist, Pretoria
Dr J d'Oliviera, Attorney General, Transvaal
Reverend Father Bonavenure Hinwood, St. John Vianny's Seminary, Pretoria
Prof. D Kourie, Department of Computer Science, Pretoria
These comments follow on the next page. We trust that you will find at least some of them to
be helpful.
D G Kourie
______________________________
Comments on Draft Constitution
Christian Union of Graduates: Pretoria
February 1996
Clause 1:
Recommendation: Change "... and freedoms." to "... and freedoms, duties and responsibilities."
This will be in accordance with President Mandela's call to end the culture of entitlement, and
with the general and Christian concept that rights entail duties and responsibilities. (See
recommendation ad clause 30 below.)
Clause 6:
Preference: Option 3
Clause 8:
Recommendation: Sections in either option 1 or 2 permitting legislation designed for the
protection and advancement of persons disadvantaged by unfair discrimination should specify
a fixed period (e.g. 20 years) after which such legislation will no longer be allowed.
Clause 10:
Preference: Option 1 was a majority view in our group.
Recommendation: Whatever option is selected, it is strongly recommended that the phrase

"... the right to life." be amended to read "... the right to life from the moment of conception."
Clause 11:
Recommendation 1: 11(2)(a) and 11(2)(b) are too vague to be meaningful, and should
simply be scrapped.
Recommendation 2: Should our recommendation for clause 10 not be accepted, and as a fall
back position, we strongly suggest that the abortion matter be removed entirely from the bill
of rights by adding a clause to the effect that Parliament has the right to forbid or regulate
abortion. It would be highly divisive and dangerous to retain a clause such as 11 (2)(b), either
in its present or revised form, in which the foetus could be construed to be nothing more than
a component of a woman's body.
Clause 13:
Recommendation: Qualify 13(a) to 13(d) by the phrase "except by due process of law."
Recommendation: Add a clause 13(e) enunciating the general principle that personal and
family matters of ordinary private citizens should not be arbitrarily reported in the media. The
press should not have the right to arbitrarily destroy the good name of someone by invading
their privacy, where no public issue is at stake.
Clause 14:
Recommendation 1: Insert between 14(1) and 14(2) an additional clause: "Everyone has the
right to the public expression of their religious beliefs with due regard to the rights of others
and to public order."
Recommendation 2: Clause 14(3) seems unnecessary, and should be scrapped.
Clause 15:
Recommendation: Add in 15(2) a subclause "2(d) undermining public morality."
Preference in 15(3): Option 1
Clause 18:
Recommendation: 18 (2) and 18 (3) should refer specifically to adult citizens.
Clause 20:
Recommendation: 20(2) is too wide, and should be reconsidered. For example, it makes no
allowance for criminal suspects.
Clause 21:
Preference: Option 3
Clause 22:
Recommendation: Add after 22(2)(c), "or to refrain from these activities."
Clause 23:

Preference: Include 22(3)(c)
Recommendation: Subclause 22(4) is completely unnecessary as it is covered by other rights.
It should be scrapped.
Clause 24:
Preference: Option 3
Recommendation: In option 3, rephrase 24(1) to follow the previous pattern: "Everyone has
the right to......."
General recommendation: In clause 25, 26 and other clauses dealing with social rights, phrases
and sentences such as "The state must take reasonable ... to secure this right." should be
scrapped. Instead, the clauses should be recast by starting with a phrase such as: "Within the
economic constraints and resources of the state and country, everyone has the right to ...."
Clause 25:
Recommendation 1: 25(2) should end after the word "court", the remaining part of the
sentence being redundant.
Recommendation 2: Insert 25(4) as follows: "No one has the right to occupy land to which
they are not legally entitled."
Clause 26:
Recommendation: Add the words "when it is available." at the end of 26(3) to avoid
unreasonable claims.
Clause 27
Recommendation 1: Change 21 (1)(f) as follows: "not to be detained, except in terms of a
court order."
Recommendation 2: Add a subclause 21(1)(g) as follows: "to be protected from having his/her
mental health or spiritual, moral or social development being undermined or damaged
by the mass media."
Recommendation 3: Logically, 21(2), stating the general principle, belongs before 21 (1).
Clause 28:
Preference: Option 2
Recommendation: Remove all reference to the term 'state aided' as it is undefined. For
example, does a private or church school that receives a grant or subsidy qualify as "stateaided"?
Clause 29:
Preference: Option 1.
Recommendation: The content of the term "academic freedom" of an institution should be
defined to include such freedoms as the right to appoint academic staff on academic merit
alone, and the right to set up syllabi , teach and receive funding in terms of academic

considerations only - i.e. not in terms of what is politically popular. However, these rights
should not constrain the state from funding certain broad areas of research and education more
than others if deemed desirable for the common good (e.g. funding science and technology
more than the arts.) The state should not, however, be allowed to starve particular
departments that it might not like within a given faculty of funds.
Clause 30:
Recommendation: Remove the words "but no one ... anyone else." The sentiments expressed
might form part of clause 1, as commented upon, to indicate the broad constraints that apply
to all rights.
Clause 31:
Recommendation 1: Qualify 31 (1)(a) as follows: "except where such access would be
prejudicial to the common good, the administration of justice or to state security,
Recommendation 2: Delete 31 (1)(b) as it is too wide, and is already regulated by the law of
disclosure.
Recommendation 3: Delete 31(2) as this is a general principal that should be stated elsewhere.
Clause 32:
Preference: Option 1
Clause 35:
Recommendation 1: Use the phrase: "reasonable and justifiable in a democratic society; or for
the protection of the rights of others."
Recommendation 2: Leave in the word "unfair".
Clause 36:
Recommendation: Add into clause 36(7)(c) the words: "and a religious councillor"
Clause 37:
Recommendation: Delete subclauses 37(c and (d), as they widen the locus standi too much.
Clause 38:
Preference: Option 1
Clause 41:
Recommendation: Phrase as follows: "... at most 300 members, elected in terms of ...."
Clause 53:
Recommendation: Specify at least a 75% consensus for changes to the bill of rights. If this is
not done, the entire exercise of setting up a bill of rights is pointless, since - given the nature of
South African politics - it may well be changed by a single party in the future.

Clause 85:
Preference: Option 2
Recommendation: Both in clause 85 and 86, provision should be made for appointments
outside the National Assembly, at the discretion of the state president.
Clause 105:
Recommendation: The office and independence of the attorney(s) general should be
constitutionally guaranteed and protected from becoming political appointments, and from
being subjected to political manipulation. In line with international trends, the office requires
at least the same level of protection as the public protector and the auditor general.

NATIONAL INTERIM CONSULTATIVE BODY
FOR ORGANISED LOCAL GOVERNMENT
20 February 1996
COMMENTS ON WORKING DRAFT OF THE NEW CONSTITUTION
On behalf of and mandated by the National Interim Consultative Body for Organised
Local Government, I herewith submit comments of organised local government on the
relevant provisions of the Working Draft of the New Constitution - specifically those
sections pertaining to local government.
Our submission to the Constitutional Assembly deals with three specific issues 1.

Constitutional Principles pertaining to Local Government (pages 1,2 and 8);

2.

Comments on Chapter 10 of the Working Draft of the New Constitution - Local
Government (pages 3,4, 5 and 8);

3.

Other constitutional principles contained in the Working Document affecting local
government (pages 6,7).

The Interim Consultative Body for Organised Local Government was formally
established on 20 October 1995 with the following objectives (i)

to represent local government in all matters regarding local government on
national or international level;

(ii)

to take positive steps to promote the autonomy, status, character and viability of
local government on national and international level;

(iii)

to participate in and contribute to the restructuring of voluntary and statutory local
government institutions on national level,

(iv)

(v)

to determine the principles and the framework for a constitution for a permanent
representative national body for local government; and
to facilitate joint decision-making
stakeholders in local government.

regarding

local

The Body consists of (i)

Western Cape Local Government Association;

(ii)

Eastern Cape Local Government Association;

government

amongst

(iii)

Northern Cape Local Government Association;

(iv)

KwaZulu-Natal Municipal Association;

(v)

Eastern Transvaal/Mpumalanga Local Government Association;

(vi)

Northern Province Local Government Association;

(vii)

Gauteng Association of Local Authorities;

(viii)

North West Local Government Association;

(ix)

Free State Local Government Association;

(x)

Major Urban Areas Association;

(xi)

Regional Local Government Association of South Africa; and

(xii)

Federation of Employers' Organisations for the Local Government
Undertaking in the RSA.

The Body is recognised by the Department of Constitutional Development which enjoys
observer status at all meetings of the Body and its Management Committee. The
Director of FRELOGA was appointed as interim Director of the Body, whilst the
President of FRELOGA, Clr Gordon Taka, will act as chairperson of the Body until such
time as the local government elections have been finalised in the Western Cape and
KwaZulu Natal.
I trust that the inputs of the Interim Body will meet with the Constitutional Assembly's
favourable consideration and on behalf of the Interim Body wish to assure you of our
continued support in this regard. We are prepared to, even at very short notice, attend
hearings of the relevant Theme Committees to further motivate our recommendations.
CHRISTO NORTON
Acting Director
-------

CONSTITUTIONAL PRINCIPLES PERTAINING
TO
LOCAL GOVERNMENT
1

Local government should be established as a distinct level of Government and
recognised as such in the Constitution.

2

The integrity of local government should be protected in the Constitution and the
ability of national or provincial government to interfere with the powers,
competencies and functions of local government, should be circumscribed and
limited.

3

A framework for local government powers functions and structures should be set
out in the Constitution. The established competencies, powers functions and
other features of local government should be set out in parliamentary statutes or
in provincial legislation or both.

4

The Constitution should compel national and provincial government to negotiate
with organised local government prior to such governments contemplating the
enactment of any legislation and/or any legally enforceable proclamations,
regulations and/or directives affecting local government.

5

The Constitution should provide for local government to have an inherent right to
legislate on and perform generally such functions that it considers necessary for
good order and government in its area of jurisdiction, which by law it is not
precluded from performing or which is not the responsibility of another level of
government. Such functions should at least include, but not be limited to the list
contained in Schedule A.

6

The Constitution should impose an obligation upon local government to deliver
services on the basis of equality and cost effectiveness.

7

The Constitution should reserve to local government the exclusive powers to levy
rates on immovable property and to raise such other taxes, levies, monies and
tariffs as it may be authorised to do, either generally or by law of a competent
authority or as may be necessary to exercise its powers and perform its
functions.

8

The Constitution shall entitle local government to an equitable allocation of
revenue raised at national and/or provincial level and to equitable representation
on the Financial and Fiscal Commission.

9

The Constitution should provide that the local government electoral system
embrace the principles of a multiparty democracy, regular elections, universal
adult suffrage, a common voters' roll and in general, proportional representation.

10

The Constitution should provide that any transfer of functions or responsibilities
to local government by another level of government must be accompanied by an
allocation of adequate fiscal and other resources required for their performance.
Conversely, where functions or duties are removed from local government level,
with a concomitant adverse financial effect, adequate compensation should be
payable in respect of any detrimental financial or other effect, including the value
of any assets involved.

11

The Constitution should provide for local government institutions of each
province to be entitled to equitable representation in the Second House of
Parliament - ie the Council of Provinces or the Senate.

COMMENTS ON CHAPTER 10 OF THE WORKING DRAFT OF THE NEW
CONSTITUTION
RECOMMENDATIONS
It is recommended that the proposed Chapter I 0 of the Working Draft be replaced in
toto by the following:
GOVERNMENT AT LOCAL LEVEL
SECTION 163:

Government at local level must be established as a distinct
level of government to(a)
(b)

enhance democracy and development;
empower civil society to participate in local self
governance.,
(c)improve service delivery to all communities
(d)
enhance social and economic development,
economic viability, sustainability and selfsupportiveness;
(e)
enhance partnership among the different levels of
government and among the different categories of
local government, civil society and international local
government institutions;
(f) ensure accountability, responsiveness and openness
ESTABLISHMENT OF LOCAL GOVERNMENT
SECTION 164: (1)

The structures, powers and functions of government at the
local level must be provided for in national or provincial
legislation, or in both, in accordance with the framework
provided by this Chapter.

(2)

Local government shall be established to cover the national
territory of the Republic for residents of areas demarcated by
law of a competent authority.

(3)

A law referred to in subsection (1) must provide for the
demarcation of the areas of jurisdiction of local governments
and may make provision for categories of local governments
with differentiated powers, functions and structures.

GENERAL POWERS AND FUNCTIONS OF LOCAL GOVERNMENT
SECTION 165: (1)

(2)

Local government must have the right to legislate on and
generally perform such functions that it considers necessary
for good order and governance in its area of jurisdiction,
which by law it is not precluded from performing, or which is
not the responsibility of another level of government.
Without limiting the generality of subsection (1), the
competencies of local government must include local or
service development of the functional areas set out in
Schedule 1, provided that the services can be rendered in a
sustainable manner and are financially and physically
practicable.

(3)Local government may form and belong to associations for the
protection and promotion of mutual interest and to interact
with each other.
(4)No national or provincial government shall prepare draft legislation
which affects the status, powers, functions or boundaries of
local governments or submit any such legislation to its
legislature, nor shall any executive authority acting on behalf
of any such government, proclaim or issue any proclamation,
regulation or directive on any matter affecting local
government generally, unless and until it has negotiated the
matter with the representative body of organised local
government at national or provincial level, as the case may
be.
ADMINISTRATION AND FINANCE
SECTION 166: (1)

An enforceable code of conduct for councillors and officials
of local government must be provided for by law of a
competent authority.

(2)

The right to raise and recover rates on immovable property
must be reserved to local government and a local
government must be able to raise such other taxes, levies,
monies and tariffs as it may be authorised to do, either
generally, or by law of a competent authority or as may be
necessary to exercise its powers and perform its functions.

(3)

Local government must be entitled to an equitable share of
revenue raised at national or provincial level, as the case

may be, so as to ensure that it is able to provide services
and execute the functions allocated to it. The Financial and
Fiscal Commission must make recommendations regarding
criteria for such allocations.
(4)

Any transfer of functions or responsibilities to local
government by another level of Goverwnent must be
accompanied by an allocation of adequate fiscal or other
resources required for their performance. Conversely,
where functions or duties are removed from local
government level, with a concomitant adverse financial
effect, adequate compensation should be payable in respect
of any detrimental financial or other effect, including the
value of any assets involved.

(5)

All financial arrangements or affairs within a local
government must be conducted in terms of publicised
budgets which shall comply with relevant legislation.

(6)

Operational budgets of local governance must balance in
that expenditure and income (including any appropriations
from accumulated surpluses or other sources) must be
equal, or show a surplus of income over expenditure.

(7)

Organised local government is entitled to equitable
representation on the Financial and Fiscal Commission.

SECTION 167: (1)

A local government must be elected democratically, and
elections must take place in terms of applicable legislation.

(2)

Elections for local government must take place at intervals of
not more than five years.

(3)

Members of a local government must be elected in
accordance with a system of proportional representation, or
ward representation, or both proportional and ward
representation.

(4)

Every natural person is entitled to vote in an election of a
local government if that person -

ELECTIONS

(a)

is qualified to vote in an election for the National
Assembly

(b)

(c)

ordinarily resides in the area of that local government,
or is liable for the payment of property rates, service
charges or levies to that local government in terms of
any legislation; and
is registered as a voter on the voters roll of
that
local government;

(5)

Subsection 4(b) does not entitle a voter to more than one
ward vote per local government.

(6)

No one is qualified to be a member of a local government if
that person is:(a)
(b)

(c)

(d)
(e)

not entitled to vote in terms of subsection (4);
a member of any legislature at the national, provincial
or local level, except for representing the local
Goverwnent in another legislature in terms of any
legislation;
not qualified to become a member of the national or a
provincial legislature under the provisions of Section
42(b), (c), (d) or (e);
a person holding an office of profit under that local
Goverwnent, unless exempted by legislation;
disqualified in terms of any other legislation.

OTHER CONSTITUTIONAL PRINCIPLES CONTAINED IN THE WORKING
DOCUMENT AFFECTING LOCAL GOVERNMENT
SECOND HOUSE OF PARLIAMENT: CHAPTER 4: SECTIONS 57 - 74
The Interim Body supports the following principle: Local governments of each province
should be entitled to equitable representation in the Second House of Parliament -i.e.
The Council of Provinces or the Senate, as the case may be.
The following draft provisions are recommended should Option 1 : Council of Provinces
prevail 1

There is Council of Provinces which shall represent provincial and local
government at the national level (and which shall act as the second House of
Parliament)

2

The Council of Provinces shall consist of delegates of provincial legislatures and
of local governance of each province

3

One fifth of the total number of delegates to which a province is entitled in terms
of Schedule 4, shall be members of local government councils in the province
concerned.

4

The delegates of local governments referred to in subsection (3) shall be elected
during a meeting of delegates of local government councils in the province
concerned, at which the Speaker of the provincial legislature shall preside, within
15 days from the election of the provincial legislature concerned.

5

Each local government shall be entitled to be represented by two delegates
each, having one vote at a meeting referred to in subsection (3).

6

The delegates to the Council of Provinces which, in terms of subsection (2) shall
represent a provincial government, shall be elected on the basis of proportional
representation, within 10 days after its election by a provincial legislature from
amongst its members.

Should Option 2 : Senate prevail, it is recommended that Section 66 be substituted by
the following:"66

(1)

The Senate consist of 118 members.

(2)

Each provincial legislature elects, indirectly, 10 women and men as
members of the Senate in accordance with the principle of proportional
representation.

(3)

Organised Local Government nominates 18 women and men (two from
each province) to represent local government."

SECTION 107 : PUBLIC PROTECTOR
The Interim Body considers that the Constitution should make provision for a Public
Protector at provincial level and believes that the current provisions as stipulated in the
Interim Constitution should be retained.
SECTION 111 (1) AUDITOR GENERAL
The Interim Body supports the provisions regarding the Auditor General contained in
Section 111 (1) of the draft Constitution.
SECTION 113 (1) ELECTORAL COMMISSION
The Interim Body supports the provisions regarding the establishment of an Electoral
Commission contained in Sections 113(1) and 114 of the draft Constitution.
SECTION 188 (1) TREASURY CONTROL

The Interim Body supports the provisions regarding Treasury Control contained in
Section 188 of the Working Draft.
SECTION 189 (1) PROCUREMENT ADMINISTRATION
The provision for independent and impartial Tender Boards for local governments is not
supported, simply because the Interim Body considers that in the case of the smaller
local authorities, the requirement for an independent tender board is not practical.
Organised local government believes that in any event, the ultimate adjudication of a
tender should remain with the local government. Existing arrangements of tender
committees advising local governments would appear to be adequate.
CHAPTER 13: POLICE
The Interim Body supports the retention of the existing provision in the Interim
Constitution, concerning local/metropolitan police services.

ANNEXURE A
SCHEDULE 1
Child Care Facilities
Community Services
Cultural Services
Cleansing
Economic and Social Development
Elections
Electricity
Environmental protection and conservation
Housing
Land Use Planning and Development
Library Services
Licencing
Municipal Police Services
Primary Health Care
Primary Welfare Services
Produce markets
Protection
Recreation and Parks
Roads and Stormwater Management
Sanitation
Traffic
Transportation facilities
Water

PUBLIC SERVANTS ASSOCIATION OF SOUTH AFRICA
21 FEBRUARY 1996
THE NEW CONSTITUTION : COMMENT ON THE WORKING DOCUMENT
Three broad areas of relevance will be dealt with:
(a)

fundamental rights;

(b)

the position of civil servants; and

(c)

the public service, in particular the public administration commission.

FUNDAMENTAL RIGHTS
1.

While certain innovations in the draft Bill of Rights have to be welcomed, in particular
those provisions which place a duty on the State to act positively in order to realize the
rights in question,
See, for example, clauses 7 and 26(2)
there are other provisions which cause serious concern. These relate mainly to the
labour relations fundamental rights, the fundamental rights pertaining to just
administrative action, the limitation clause, the entitlement of juristic persons to certain
fundamental rights, and the interpretation clause.
Labour relations fundamental rights

2.

Clause 22(2)(c) grants to workers the right to strike. However, unlike its counterpart in
the present Constitution, the clause does not restrict the exercise of the right to strike to
“for the purpose of collective bargaining".
See section 27(4) of the Constitution of the Republic of South Africa, Act 200
of 1993.

3.

Presumably the change in wording was thought necessary in order to entrench the right
of workers to embark upon Protest action to promote or defend their socioeconomic
interests.
See section 77 of the new Labour Relations Act, Act 66 of 1995; ILO Freedom
of Association and Collective Bargaining (1994) par 165-166.

4.

It is doubtful whether it is really necessary to entrench the right to take protest action
constitutionally, One of the problems with the amended wording contained in the draft

Constitution is that any limitation, whether statutory in nature or otherwise, can
eventually be challenged constitutionally. This could even be true of the wide powers
of the Labour Court to grant a declaratory order limiting (protected) protest action.
See section 77(2) and (4) of the new Labour Relations Act.
5.

In order to avoid such a situation from arising, and in order to provide more leeway for
the legislature to limit and regulate protest action than would be the case with strike
action taken for collective bargaining purposes, it is suggested that the present proviso
be retained, and that the constitutionally recognised right to strike accordingly be
restricted to collective bargaining purposes.

6.

The right to form and join trade unions as contained in clause 22(2)(a) should be
extended to include the right not to join trade unions. It could be argued that the
way in which the provision is formulated in the draft Constitution allows for closed
shop agreements, in terms of which compulsory union membership can be enforced.

7.

For example, the new Labour Relations Act explicitly makes provision for certain
closed shop agreements to continue in force, and for a particular wide form of closed
shop to be entered into.
Cf, for example, section 26 of the Act.

8.

It should be noted that the right not to join trade unions is a right which is
(increasingly) being recognised in systems where fundamental rights are
constitutionally entrenched.
See Olivier and Potgieter "The right to associate freely and the closed shops
1994(2) Journal of South African Law 289 and 1994(3) Journal of South
African Law 443.

9.

In any event, the closed shop phenomenon is largely unknown in the public service
context, in particular in view of the potential party political connotations which such a
regime may have or bring about.
See Fredman and Morris The State as Employer (1989) 107-109; 410-411 .

10.

It is suggested that the closed shop artificially swells the ranks of benefitting unions
and essentially negates the individual's right to be free to decide on a union of his or
her choice, as well as the right of non-benefitting unions to exist and function
effectively.
See Olivier and Potgieter supra.

11.

In terms of clause 22(4)(c), and unlike the present formulation contained in section
27(3) of the interim Constitution, only employers' organisations, and not individual

employers, have the constitutional right to bargain collectively. The evident rationale
behind this provision is to entrench the system of sectoral bargaining as envisaged by
the New Labour Relations Act.
12.

The entrenchment of sectoral bargaining is to some extent problematic. Even though it
might be viewed as acceptable to accord a statutory preference to sectoral bargaining,
this does not justify constitutional protection being granted to that system only.

13.

One of the implications, amongst others, of the proposed formulation is that it will not
be possible to challenge the validity of a statutory instrument encroaching on or even
removing the ability of individual employers to bargain collectively. The adverse effect
which this will have on the position of employers who are not organised in larger
organisations is self-evident.

14.

In any event, it has generally been accepted that employers bargain collectively through
the organisations to which they belong, and that the independent constitutional
recognition of the organisations' right to bargain collectively is in fact unnecessary.

15.

It is, therefore, suggested that the constitutional entrenchment of the right to bargain
collectively should either be restricted to employers, or that both employers and
employers' organisations be accorded the constitutional right to bargain collectively.
Fundamental rights pertaining to just administrative action

16.

Clause 32(1) Option 1 leaves the question as to whether there should be a right to
reasonable/justifiable administrative action open.

17.

It is suggested that mere compliance with the formal requirements of lawfulness and
procedural fairness is not sufficient. Transparent administrative action which aims at
serving the interests of the public as best as possible requires that the action should be
fair/reasonable/ justifiable, not only in form, but also in essence and on the merits.

18.

Perhaps there is something to be learned from the labour law experience. In
comparative labour law practice and jurisprudence, as is the case in South Africa, it has
long been accepted that compliance with formal requirements, whether procedural or
otherwise, does not ensure that justice be done and be seen to be done.

19.

In any event, viewed from the angle of the review of administrative actions, it was
recently stated that the impact of the interim Constitution has been to replace the more
stringent test of "gross unreasonableness" with the less restricted test of
"unreasonableness".
See Standard Bank of Bophuthatswana Ltd v Reynolds NO and others 1995(3)
SA 74 (BGD) 96E-H.

20.

If the courts then are prepared to review administrative action on the basis of the
reasonableness of that action, there is no reason why the final Constitution should not
include a formulation which would in the same way do justice to the protection of
subjects via a via the exercise of power by the State.

21.

There appears to be a difference of opinion as to whether reasonable and justifiable
have the same meaning. The commentators who in the recent past discussed this issue
with regard to the wording of the corresponding section 24(d) of the interim
Constitution are in disagreement. To the extent that some of them are of the view that
a difference in meaning exists, justifiable is seen as the narrower term, allowing the
State a larger scope of action.
See, for example, Corder "Administrative Justice" in Van Wyk et al Rights and
Constitutionalism (1994) 399; Mureinik "A Bridge to Where? Introducing the
Interim Bill of Rights” SAJHR 31, 40; Burns "Administrative Justice" 1994 SA
Public Law 347, 357; Basson South Africa’s Interim Constitution (1994) 34;
Carpenter "Administratiewe Geregtigheid - Meer Vrae as Antwoorde” 1994
THRHR 467, 470; Du Plessis and Corder Understanding South Africa's
Transitional Bill of Rights (1994) 169.

22.

For the reasons stated above, it is suggested that the wider term "reasonableness" in
this regard be used.
Cf paras 19-22 above.

23.

Clause 32(3) Option 2 proposes that the right to written reasons be restricted to
"everyone whose rights or interests have been adversely affected by an administrative
action."

24.

It is suggested that the qualification is in two respects inappropriate. Firstly, there is
no cogent reason why this right accrues only where "rights and interests" are affected.
What about legitimate expectations being affected? It is, therefore, suggested that no
distinction be drawn as to the way in which somebody is affected, if Option 2 is to
prevail.

25.

Secondly, it is in any event questionable why somebody must first be adversely affected
before there can be reliance on the right in question (the same applies in principle to
the other two subclauses of clause 32 Option 2). One would expect that administrative
action should be transparent to such an extent that the administration be taken to task
whenever it acts outside the boundaries of what constitutes lawful, reasonable and
procedurally fair conduct.

26.

It is, therefore, suggested that the formulation contained in clause 32(2) Option 1 be
preferred, which echoes the wording of the corresponding section 24(c) of the interim
Constitution, stating that "everyone has the right to be given written reasons for
administrative action, unless the reasons have been published".

Limitation of rights
27.

The draft Constitution does not contain a provision similar to section 33(1)(b) of the
interim Constitution, which requires that a law limiting a fundamental right shall not
negate the essential content of the right in question.

28.

It is suggested that the new Constitution should in a way similar to the interim one
contain a provision which would protect the core or essential contents of a particular
fundamental right against encroachment.
Application: juristic persons

29.

Clause 38(3) Option 2 proposes that juristic persons should be entitled to certain
fundamental rights only. It is suggested that the list mentioned excludes important
rights viewed from a trade union perspective.

30.

Registered trade unions will under the new Labour Relations Act be regarded as a
body corporate, and be able to act as a juristic person.
See section 97 of the Act.

31.

It could be foreseen, for example, that a union active in the public service would want
to challenge any alleged discriminatory conduct on the part of the State vis a vis itself.
However, in terms of the proposed list juristic persons are not entitled to the right to
equality (clause 8). It is self-evident that this is clearly unsatisfactory.

32.

It is accordingly suggested that no list be contained in the new Constitution and that, at
best, the provision contained in Option 1 be incorporated. In terms of that Option it is
proposed that "Juristic persons are entitled to the rights in the Bill of Rights to the
extent that the nature of the rights and of the juristic persons permit."
Interpretation

33.

It is not clear why only courts should be bound by the principles relating to the
interpretation of the bill of rights.
Cf clause 39 of the draft Constitution.

34.

In the sphere of labour relations and labour law other important role players may be
involved in interpreting the Constitution as well. For example, the new Commission
for Conciliation, Mediation and Arbitration have far-reaching powers with regard to
the settlement of particular kinds of dispute - such as certain dismissal disputes,
disputes about organisational rights, and certain picketing disputes. It is to be foreseen
that provisions relating to fundamental rights will often play a role in the process of
settling a dispute of this nature.

See the provision of the new Labour Relations Act.
35.

It is accordingly suggested that the ambit of clause 39 be widened so as to include "any
other body" interpreting the bill of rights.

THE POSITION OF CIVIL SERVANTS
36.

It is evident that the draft Constitution does not at all contain the same guarantees
relating to the position of civil servants which are contained in the interim Constitution

37.

For example, clause 173(2) merely envisages that public servants "are entitled to a fair
pension as regulated by national legislation",

38.

This is a far cry from the present constitutional guarantee ensuring employees that the
"real value of the accrued benefits of such member of a fund, and his or her beneficiary,
as represented by the fund's actuarial liability towards the member or his or her
beneficiary, shall be maintained".
See section 212(7)(a) of the interim Constitution,

39.

Furthermore, the proposed Constitution does not contain the guarantee that the
retirement age applicable to a public servant shall not be changed without his or her
consent.
Cf section 212(7)(b) of the interim Constitution.

40.

In similar vein, there is no concomitant provision envisaging the public servants who
are members of a pension fund shall be entitled to fair representation on the body
which manages the applicable fund.
See section 212(6) of the interim Constitution.

41.

In fact, it is clear that constitutionally the way has been opened for the regulation of
these issues by national legislation.
Cf clause 173(2) of the draft Constitution.

THE PUBLIC ADMINISTRATION COMMISSION
42.

Although the draft Constitution provides for the establishment of a Public
Administration Commission, constitutionally little is said as regards the functions and
powers of the said body. The draft merely states that the "object of the Public
Administration Commission is to promote the basic values and principles of public
administration as prescribed by national legislation."

See clause 172 of the draft Constitution.
43.

It is, therefore, clear that the draft Constitution does not envisage any of the important
law-making and advisory functions which presently vest in the Public Service
Commission.
Cf sections 210 and 212 of the interim Constitution.

44.

On a closer analysis it appears that the draft Constitution does not as such stipulate
who is to exercise the functions which still vest in the said Commission.

45.

The inescapable conclusion is that the responsible Ministers as part of the National
Executive will exercise these functions. However, there is no clear indication in the
draft Constitution as to whether the Minister for the Public Service and Administration
will have certain overarching powers.

46.

It is suggested that the envisaged regime is insufficient. It is doubtful whether the
South African Public Service Administration, viewed from the Government and
employer perspective, can do without a body or institution and not necessarily the
Public Service Commission, exercising central authority with regard to matters relevant
to the whole of the public service, determining principles and practices generally
applicable to the public service, initiating overarching policy, and co-ordinating
activities.

47.

In fact, the structural and functional unity of the South African public service would
necessitate such an approach.
See section 36 of the Act.

48.

Finally, clause 171(2) envisages the appointment in the public administration of a
"number of persons on policy considerations as regulated by national legislation."

49.

The intention is clear: so-called political appointments are envisaged, without the
incumbents of the said positions being accountable to Parliament.

50.

Three areas of criticism can in particular be mentioned. Firstly, the envisaged
appointments are reminiscent of an era when socialist governments endeavoured to
undertake public administration activities in the same way. The failure of the said
endeavours need only be recalled.

51.

Secondly, it is by far better to entrust a central body or institution which can for
example be the Department of the Minister for the Public Service and Administration
with the said functions, since such a body or institution would be better equipped to
deal with issues in a co-ordinated and consistent manner.

52.

Thirdly, the envisaged appointments lack the required democratic control and
constitutional supervision. For this reason also it would be imperative to entrust a
central body or institution with the said functions. since that body or institution would
typically be directly accountable to Parliament.

FACULTY OF THEOLOGY AND RELIGIOUS STUDIES
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
Kindly receive a word of sincere thanks for your fax of 17 January 1996 in which you invited us to
comment on the working draft. We herewith gladly avail ourselves of this opportunity by
submitting our comments below. Since our main concern is religion and its place and function in
society, we will limit our comments to the Bill of Rights (Chapter 2) in general, and to those
clauses which deal, or should deal as far as we are concerned, with religious aspects.
1

Article 8: Equality before the law

The different clauses in this are phrased in such a way that they seem to apply only to individuals.
The question is therefore whether religious communities, like individuals, enjoy equality before the
law. We are therefore of the opinion that provision should be made for a statement to the
following effect:
The state shall uphold the equality of all religious communities before the law, not
identifying with or favouring any, but shall consult and cooperate with religious
communities in matters of mutual concern.

The history of our country, where the state has been too closely aligned to one tradition, to our
mind necessitates the prevention of such a state of affairs and, subsequently, the inclusion of such a
clause.
It is a question whether 8(1) adequately protects religious communities against slander and
denigration. As scholars of religion we are fully aware of the devastating effect which interreligious conflict mentioned in the Constitution that religious communities should:
a

exhibit tolerance and refrain from violating each other's legal rights, and

b

conduct the propagation of their teachings with respect for people of other religious
communities.

2

Section 14: Freedom of Religion, Belief and Opinion

It is gratifying to note that the right to freedom of conscience is explicitly guaranteed in 14(1). This
is safeguards the religious convictions that people hold.

It is internationally recognised that freedom of religion not only means the right to have a certain
religious allegiance, but also the right to change it. Whilst this right is implicitly provided for in
clause 14(1), it probably needs to be stated more explicitly.
Another short coming of 14(1), read together with 15(1), seems to be the fact that the right to
profess, practise and propagate the religion of one's choice is not explicitly recognised.
3

Section 28: Education

The issues of religion in education are perhaps not adequately dealt with in 28(3) and also in 14(2)
We therefore suggest that consideration be given to the implementation of
a

religious education as an examinable subject offered in all school years, and

b

religious studies as an externally-examinable academic subject offered on secondary school
level.

4

Preamble

We note from the Working Draft that the preamble is still under discussion. However, it is our
urgent request that the final wording of the preamble will take full cognisance, not only of the
multi-religious nature of South African society, but also of the fact that our society is made up of
people of faith and of no faith.
Wishing you everything of the best with your most important task,
DR G J A LUBBE
DEPT OF RELIGIOUS STUDIES

NETWORK AGAINST CHILD LABOUR (NACL)
WHAT IS THE NACL?
The Network against Child Labour came into being in 1990 as a result of the concern of
several organisations. It has steadily grown and is now the main centre of energy investigating
the concerns around child labour in South Africa. It has a dynamic network made up of nearly
50 organisations and individuals from a diverse of sectors including health, welfare,
development, environment, law, labour, human rights, education and religious groups.
MISSION
The NACL exists to work toward the abolition of child labour wherever it is found. The
NACL understands that child labour in South Africa evolved as part of the exploitation in the
colour and apartheid economies We believe that children must be free to develop to their full
potential through education and recreational opportunities.
RECOMMENDATION
Thus our recommendation focuses on Section 27(1)(c). We request that this part of the
section reads as follows:
27. (1) Every child has the right
(e)

to be protected from premature employment and from exploitative labour
practices and from being required or permitted to perform work that is
hazardous or harmful to his or her education, health or well-being.

We are further supporting the submission of the National Children’s Rights Committee
(NCRC) regarding section 27 and 28.
Section 28(1)(a), Education, should read as follows:
"Everyone has the right to free and compulsory primary and secondary education in a state or
a state aided institution."
The NACL believes firmly, that free and compulsory education is one of the main tools to
eradicate child labour.

WORLD FEDERATION OF DOCTORS WHO RESPECT
HUMAN LIFE (SOUTH AFRICAN BRANCH)
THE NEW CONSTITUTION AND THE MOST IMPORTANT HUMAN RIGHT
It is absolutely essential that our Constitution guarantees The Right to life of all South
Africans. Our doctor members are all aware of the scientific fact that human life begins at
conception. The report below, (Argus 10/11th February) put out by doctors who are not
members of our federation dramatically confirms the humanity of the unborn child. We urge
you to include in our new constitution. The Right to Life of all innocent human beings
from the moment of conception to natural death.
DR NORMA M. WARDLE

SATURDAY Weekend Argus, February 10/11 1996
Foetuses also feel pain in childbirth, say doctors - Liz
Clarke
LONDON - Doctors have always believed that babies
feel no pain until they take their first breath. but now it
seems the opposite is true.
A team of doctors at Queen Charlotte’s Hospital, one of
Britain’s leading maternity units has claimed that
foetuses could be stressed and babies probably felt as
much pain as mothers during childbirth.
Until now it was thought that a pain was a human
condition learnt after birth.
The discovery that a foetus undergoing treatment in the
womb emits a startling increase in stress hormones, puts
a number of issues under the spotlight.
“For a start, there are bound to be questions asked about
abortion,” said a medical spokesman for the research
team.
“If, for instance, our findings lead us to believe that even
an early foetus can feel stress or pain, the anti-abortion
lobby will have a powerful tool.”
Procedures such as using forceps for a difficult delivery
often cause bruising and suctioning also resulted in the
temporary elongation of the head.

Foetuses undergoing surgery, blood transfusion or blood
sampling in the womb were producing as much as a 600
percent rise in beta endorphins and cortisol, both stress
hormones.
The research findings have prompted a renewed call for
a legislation to establish stricter time limits on abortions.

CONSCIENTIOUS OBJECTOR SUPPORT GROUP
19 February 1996
Comments on the Draft Constitution
1.

We support the preamble as proposed by the SACC, with addition of one section
proposed by the Methodist Church. A copy of the proposed preamble is attached.

2.

We propose that section 14(1) of chapter 2 (The Bill of Rights) be changed to
include specifically the right to conscientious objection.
The clause would then read:
"Everyone ... opinion, including the right to conscientious objection to military
service"
Our motivation for this proposal includes two aspects:

3.

2.1

South Africa is still a highly militarised society. Although conscription has
been abolished in practice, it will forms part of the Defence Act, and could
therefore be brought back. The provisions made for conscientious objection
in the Defence Act are inadequate. In the draft constitution, Section 14(1),
Chapter 2 as proposed may be construed as including the right to
conscientious objection, but this is not necessarily so. This right needs to
be entrenched explicitly in the bill of rights.

2.2

Even when military service is voluntary, the right to conscientious objection
is still relevant, both in peacetime and in specific conflicts. It is not unusual
for a person's conscience to grow and mature with experience, and it is
therefore possible that someone who entered the armed forces as a young
volunteer (or as an "economic conscript" desperate for a job) may in time
wish to terminate his/her services due to conscientious objection to military
activity. As far as specific conflicts are concerned, anyone already in the
armed forces should
have the right to apply for status as a Conscientious Objector; this right
was exercised by many American (volunteer) servicemen and
servicewomen in the Gulf War.

Under Chapter 2, Section 36 (States of emergency), subsection 4(c): derogation
or limitation of rights; we propose that section 12 of the Bill or Rights should be
included in its entirety in the list of rights which cannot be derogated i.e. delete
from the fifth point of Section 36, subsection 4(c) the words "(excluding forced
labour)" so that it simply reads:
"Section 12
Freedom from slavery and servitude".

[Words unclear on faxed original].....forced labour, the wording in this section in
the draft constitution implies that conscription is legitimate in a state of
emergency. The Conscientious Objector Support Group opposes this position
and reiterates that conscription is always a denial of human rights, and therefore
not permissable even under a state of emergency.
NAN CROSS
for The Conscientious Objector Support Group (Johannesburg).

15 February 1996
PROPERTY RIGHTS CLAUSE IN THE CONSTITUTION
It is with great concern that we be informed by the Western Cape Agricultural Union and by
the news media that the Property Rights Clause is deleted in the Constitution.
It is absolutely absurd and ridiculous to remove the cornerstone from the economy.
Their can be nothing good in taking away from people their right to possess property.
Did the history in the Communist countries of the world, where an individual owned property
rights, have no influence over the thinking of our leaders in South Africa?
Is it necessary to breakdown everything that can give stability in this country.
It is time that the politician start building the so called New South Africa in spirit and
reconciliation, than to want to breakdown everything that is still in place and stop making
empty
promises.
What is the purpose of the law on recovery of land rights if property rights of the individual is
not taken into consideration? Then it is also just one of the empty promises of the politician.
Protect the rights of the property owners and the existence of a free economy and economical
beginnings, and in this way an existence for all the people of South Africa.

W M NEL

THE CEASEFIRE CAMPAIGN
20 February 1996
COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION
SUPPLEMENTARY TO THE OTHER SUBMISSION SENT ON 20/02/96
The Ceasefire Campaign notes with appreciation that the draft Constitution contains no
clause giving civilians the 'right to bear weapons'.
The Ceasefire Campaign reiterates its support for the points made by the Gunfree South
Africa Movement in this regard and wants to add the following points:
1.

Informal and illegal arms trade within South Africa has reached alarming
proportions. There is already significant and dangerous 'leakage' via theft and
robbery, of licensed firearms into this trade. If all citizens have the 'right' to bear
weapons, the resulting proliferation of firearms will greatly complicate efforts to
end the illegal arms trade.

2.

The draft Constitution puts great emphasis on the socio-economic and
humanitarian definition of security. In the light of this, we submit that any clause
creating the 'right to bear weapons' would go against the spirit of the draft
Constitution itself.

JANNEKE WEIDEMA
FOR THE CEASEFIRE CAMPAIGN

20 February 1996
INTELLECTUAL RIGHTS UNDER THE NEW CONSTITUTION
Comments on the Working Draft of the New Constitution:
A clause which we feel has been omitted in CHAPTER 2, Bill of Rights.
This is a joint submission made on behalf of the following 12 associations*:
COPYRIGHT PROTECTION AGENCY (CPA)
INSTITUTE OF INVENTORS AND INNOVATORS INTELLECTUAL PROPERTY
OWNERS ASSOCIATION NATIONAL ASSOCIATION OF MODEL AGENCIES
(NAMA) NATIONAL INSTITUTE OF DESIGNERS
NATIONAL TELEVISION AND VIDEO ASSOCIATION (NTVA) PROFESSIONAL
PHOTOGRAPHERS OF SOUTHERN AFRICA (PPSA) SA ASSOCIATION OF ARTS
SOUTH AFRICAN RECORDING RIGHTS ASSOCIATION LTD. (SARRAL)
SOUTHERN AFRICAN MUSIC RIGHTS ORGANISATION, LIMITED (SAMRO)
THE SOUTH AFRICAN INSTITUTE OF INTELLECTUAL PROPERTY LAW (SAIIPL)
WORLD COUNCIL OF PROFESSIONAL PHOTOGRAPHERS (WCPP)
We feel that Intellectual Rights are part of Fundamental Human Rights and shall be inviolable.
The support of science, technology and arts is essential for the prosperity and credibility of the
New South Africa.
We therefore request the following clause to be incorporated in the Bill of Rights, being
Chapter 2 of the New Constitution:
INTELLECTUAL RIGHTS
Everyone has the right to the protection of the moral and material interests resulting
from any scientific, literary or artistic production of which they are the creator**.
_________________________________________________________________________
*
The respective letters from these associations are attached as Enclosure 1.
**
The last four words of the original text have been changed as explained in Enclosure 2.
__________________________________________________________________________

The Universal Declaration of Human Rights
The above clause derives from Article 27(2) of the UNITED NATIONS' UNIVERSAL
DECLARATION OF HUMAN RIGHTS which was adopted and proclaimed by 48 countries
on 10 December 1948.
The Term and Concept of Intellectual Rights
"Intellectual Rights" is not a very familiar term. It has, however, been used in legal literature
for over seventy years as an expression which comprises both Intellectual Property Rights and
Intellectual Personal Rights, e.g. the moral rights of an author.
Intellectual Rights covered by the Freedom of Expression Clause?
The Freedom of Expression Clause of the Interim Constitution of 1994 contained a
phrase"...freedom of artistic creativity and scientific research..." This phrase has been omitted
in the Working Draft of the New Constitution of 1995. But in any case, this phrase could not
be considered an adequate provision for the protection of Intellectual Rights. This was also

the opinion of the UNITED NATIONS, when they included in their Universal Declaration of
1948 separate clauses for each, Freedom of Expression and Intellectual Rights. (see Enclosure
5)
Intellectual Rights covered by the Property Clause? This question was discussed with
various legal experts e.g.
Prof D H van Wyk, Professor for Constitutional and Public International Law
University of South Africa
Prof B R Rutherford, Professor for Mercantile Law
University of South Africa
Dr 0 H Dean, Spoor and Fisher, Expert on Intellectual Property Law,
Author of the HANDBOOK OF SOUTH AFRICAN COPYRIGHT LAW
They all agreed that the Property Clause in the Working Draft does not provide sufficient
protection of Intellectual Rights.
It has been said that the Property Clause includes Intellectual Property but expressions such
“...Property may be expropriated...........” “for a public purpose or in the public interest..." are
not applicable to Intellectual Property. The Property Clause in the Working Draft refers to
fixed property and is closely connected with the Land-Reform. This is evident from the fact
that Option I in the Working Draft reads "No property clause".
Even if the term Intellectual Property was explicitly mentioned in the Property Clause this
would not be sufficient as the creation of Intellectual Property is not considered and the
aspects of Moral Rights are excluded because Moral Rights are non-assignable personal rights
and not property rights.
This must have been the opinion of the UNITED NATIONS too, when they included in their
Universal Declaration of 1948 separate clauses for each, Property and Intellectual Rights.
Do Intellectual Rights have a place in the Constitution?
This question must be answered with a resounding "Yes".
Intellectual Rights were the very first and for some time the only Human Rights provision of
the history of the constitutions of the countries of the world, namely in the first constitution of
the United States of America in 1789.
In recent years and much more so in future, will the protection of Intellectual Rights be of
paramount importance in our society. The spread of digital technology throughout the world
is putting increasing pressure on image makers to protect their intellectual rights. New data
transmitting networks, compact disks and image manupulation systems all encourage
violations of intellectual rights all over the world.
The development of legislation is not keeping pace with this technical revolution which is one
more reason to guarantee the overall principle in the Constitution.
Conclusion
That very clause for the protection of Intellectual Rights now suggested for inclusion in the
New Constitution of South Africa has already been included directly or indirectly in the
constitutions of more than fifty countries representing an estimated three quarters of the total
population of the world.
We feel, that South Africa, which in the past has callously violated human rights', shall now in
line with practically all democratic countries in the world respect this Fundamental Human
Right by enshrining in the Constitution a clause for the protection of Intellectual Rights.

KURT BUCHMANN
P. S. In support of our submission we attached two volumes of petition forms, comprising a
total of 4378 signatures.

ENCLOSURE 1:
NATIONAL INSTITUTE OF DESIGNERS
INSTITUTE OF INVENTORS AND INNOVATORS, RESEARCH AND
DEVELOPMENT
INTELLECTUAL PROPERTY OWNERS ASSOCIATION
16 February 1996
We represent many thousands of creative people, companies and inventors, who own
Intellectual Property Rights, in one form or another. It is the aim and object of our
organisation to protect these rights for our members and to ensure that they are adequately
rewarded for their efforts, as is the case in most civilised countries of the world today.
we support the campaign organised by the Professional Photographers of South Africa
and the more than thirty other professional bodies, that are associated with this campaign.
We trust you win give this proposal your most serious consideration for the future of the
country.
Don Pilkington
----------------------------------------------------------------------------

CPA
Copyright Protection Agency
12 February 1996
The Copyright Protection Agency (APM) has managed anti-piracy management programmes
for most distinguished events on the international calender and well known international
brands in sports wear, fashion wear, motor car spare parts, agricultural products, blank audio
and video tapes and allied products such as Hi-fi equipments and motion pictures - film and
video.
The events include, South African first Democratic National Elections 1994, World Cup
Soccer USA 1994, SA World Cup Rugby 1995, England in South Africa Cricket tournament
1996, recently we are protecting the intellectual property rights for the Atlanta Olympics
1996.
The brands include, Frank and Hirsch (TDKs), Silk & Textiles, African National Congress
memorabilia, Police sunglasses and Jia Li chalk. Interviews and assignments include Toyota

SA, Samcor, Gallo (Africa) Limited, Famous Names-Walt Disney, Reebok, Adidas, Nike,
Americom Ltd. (Warner Brothers), Grinaker Sports Management and International
Management Group (IMG).
We therefore, in cooperation with other associations submit that the following clause be
incorporated in the Bill of Rights being chapter two (2) of our new Constitution.
INTELLECTUAL RIGHTS: Everyone has the right to the protection of the moral and
material interest resulting from any scientific, literally or artistic production of which they are
the creator.
This is derived from article 27 (2) of the United Nations Universal Declaration of Human
Rights which was adopted and proclaimed by forty eight countries on 10 December 1948.
D. GEORGE MOYO
------------------------------------------------------------------------------------------

NAMA
NATIONAL ASSOCIATION OF MODEL AGENCIES
FEBRUARY 1996
NAMA is a constituted body of 27 members with a code conduct protecting models and
agents.
We represent only the top models and artists at established agents, in Johannesburg and Cape
Town only.
We feel that, similar to the constitutions of other countries, a clause for the protection of
INTERNATIONAL RIGHTS should be included in our New Constitution.
MEMBERS INCLUDE:
ASWINS MODEL MANAGEMENT
DIRECT MODELS
BON MODELS
FIRST OPTIONS
CHARACTERS CASTING CONSULTANCY
G3 (Cape Town)
GAENOR MODEL AGENCY
MAX MODELS (Cape Town)
GAPA MODEL AGENCY
MODEL COMPANY
GEKKO
MULLIGANS
G3 MODEL AGENCY
PUBLIC IMAGE (Cape Town)
HEADS MODEL AGENCY
OUTLAWS
MAX MODELS
ORIGINAL CAPE ARTISTS

MADGE WALLACE
TOPCO
PROFESSIONAL KIDS
MODEL TEAM
PUBLIC IMAGE
STUDIO 0001
SELECT MODEL AGENCY
STEEDS
WARD
YES MODELS
MODEL COMPANY
GAENOR BECKER (CHAIRPERSON)
_____________________________________________________
NATIONAL TELEVISION AND VIDEO ASSOCIATION
15 February 1996
The National Television and Video Association is the strongest association of practitioners in
television in the country. It is with the well-being of our members in mind that we wish to
state that we consider intellectual rights as part of fundamental human rights and, therefore,
inviolable.
Intellectual rights impact on the arts, on communication, on science and on technology, all of
which are essential for the prosperity and credibility of South Africa. They have been
trampled on during the apartheid era for a number of reasons. -The time has come to afford
them constitutional protection.
We therefore, in cooperation with other associations as mentioned in the enclosed covering
letter, submit that the following clause be incorporated in the Bill of Rights, being Chapter 2 of
our new Constitution.
INTELLECTUAL RIGHTS
Everyone has the right to the protection of the moral and material interests resulting
from any scientific, literary or artistic production of which they are the creator.
This is derived from Article 27(2) of the UNITED NATIONS UNIVERSAL
DECLARATION OF HUMAN RIGHTS which was adopted and proclaimed by 48 countries
on 10 December 1948.
Angela van Schalkw k
National Vice-Chairperson, NTVA
_________________________________________________________________________

PROFESSIONAL PHOTOGRAPHERS

OF SOUTHERN AFRICA
The PROFESSIONAL PHOTOGRAPHERS OF SOUTHERN AFRICA (PPSA), previously
known as the SOUTH AFRICAN INSTITUTE OF PHOTOGRAPHERS (SAIP), established
in 1943, is the only national association of professional photographers in Southern Africa and to the best of our knowledge - the only such association on the Continent of Africa. The
general goal of the PPSA is to promote photography as a profession and as a service to other
industries as well as to the public.
One of our specific objectives is to protect and foster the intellectual rights of professional
photographers and to use our influence in effecting legislation protecting these rights.
In this context the PPSA strongly support a joint submission by various professional
associations, suggesting a clause for the protection of Intellectual Rights to be included in the
New Constitution of South Africa.
The spread of digital technology through the world is putting increasing pressure on image
makers to protect their intellectual rights. New data transmitting networks, compact disks and
image manipulation systems all encourage violations of intellectual rights all over the world.
The development of legislation is not keeping pace with this technical revolution which is a
further reason to guarantee the overall principle in the Constitution.
That very clause for the protection of Intellectual Rights now suggested for inclusion in the
New Constitution of South Africa has already been included directly or indirectly in the
constitutions of more than fifty countries representing an estimated three quarters of the total
population of the world.
_______________________________________________________________
SOUTH AFRICAN ASSOCIATION OF ARTS
HEAD OFFICE
Pretoria
February 16, 1996
The South African Association of Arts feels that the protection of Intellectual Rights was
neglected and not considered in the Draft Constitution.
The South African Association of Arts is an organisation consisting of artists and art lovers
and the aims and objectives of the Association are the furtherance of all matters pertaining to
the visual arts and, therefor also supports the proposal that the following Clause regarding
"Intellectual Rights" be entrenched In the Constitution.
Intellectual Rights
Everyone has the right to the protection of the moral and material Interests resulting from any
scientific, literary or artistic production of which they are the creators
CONRAD THEYS
NATIONAL PRESIDENT

_________________________________________________________________

SARRAL
SOUTH AFRICAN RECORDING RIGHTS ASSOCIATION LTD
15th February, 1996.
We are the Mechanical Rights Society of South Africa and our members are composers,
authors and publishers of musical works. The objective of our Society is to provide for the
enhancement, protection and enforcement of composers' rights and as a consequence, the
recognition and protection of Intellectual Property as a basic human right is of paramount
importance.
We, therefore, along with other Organisations representing creators, wish to participate in the
joint submission to the Constitutional Assembly as follows:
INTELLECTUAL PROPERTY RIGHTS
Everyone has the right to the protection of the moral and material interests resulting from any
scientific, literary or artistic creation of which they are the author.

GEORGE R. HARDIE
Director

__________________________________________________________________________

Southern African Music Rights Organisation, Limited
15 February 1996
LEGAL PROTECTION FOR INTELLECTUAL PROPERTY
The purpose of this letter is to signify the strong support of both SAMRO and DALRO for the
request, submitted to you by the COPYRIGHT PROTECTION AGENCY and other bodies,
for the inclusion in our country's new Constitution of some clear provision ensuring adequate
protection for all "works of the spirit" -- usually referred to as "intellectual property" -- and for
their creators.
SAMRO is a society of composers and lyricists of our country -- over three thousand in
number at this moment. On their behalf it protects and administers their most important rights
in their intellectual property -- mainly the rights of public performance, of broadcasting and
television, of cable transmission, and so forth -- in their musical works.
DALRO, the sister society of SAMRO, does for our country's literary and dramatic authors
the same as SAMRO does for our composers of music -- protecting and administering their
corresponding rights.

As a signatory of the "Berne Convention for the Protection of Literary and Artistic Works"
South Africa is obliged to enact legislation ensuring adequate protection for "works of the
spirit" -- not only for South African ones, but for all works of the spirit emanating from any
other member country of the Berne Union.
We are happy to be able to state that the copyright legislation of our country conforms to the
requirements of the Berne Convention. At the same time we feel that South Africa's respect
for and dedication to man's intellectual property should be recognised and enshrined in its
Constitution; and that is the reason for this letter which we respectfully submit to you.
If you should require any further explanation or amplification of this request, we should be
happy to provide whatever you ask for.
GIDEON ROOS
EXECUTIVE PRESIDENT
_________________________________________________________________

World Council of Professional Photographers
WCPP
5 February 1996
[Editor’s note: Text not scannable]
We feel certain the Constitutional Assembly will act responsibly in respecting the international
covenant for Individual Intellectual Rights.
ABE ORLICK
PRESIDENT
__________________________________________________________________________
THE LETTER FROM THE SOUTH AFRICAN INSTITUTE OF INTELLECTUAL
PROPERTY LAW WAS NOT RECEIVED IN TIME.
THIS LETTER WILL BE FORWARDED TO THE CONSTITUTIONAL ASSEMBLY
AS SOON AS POSSIBLE
__________________________________________________________________________
ENCLOSURE 2:
TEXT OF CLAUSES FOR INTELLECTUAL RIGHTS
Everyone has the right to the protection of the moral and material interests resulting from any
scientific, literacy or artistic production of which

they are the creator

SUGGESTED FOR NEW CONSTITUTION OF SOUTH AFRICA

he is the author

UNITED NATIONS UNIVERSAL DECLARATION OF HUMAN
RIGHTS

The word "author" was changed to "creator", because of the widespread corruption in
legislation of the term "author".
"Creator" is the more common expression (see for instance, O.H. Dean, HANDBOOK OF
SOUTH AFRICAN COPYRIGHT LAW).
The wording was changed from "...he is... " to "...they are... " in line with the practice used in
the Working Draft.

INTELLECTUAL RIGHTS: THE TERM AND THE CONCEPT
Just after World War I a French-inspired organisation, the INSTITUT INTERNATIONAL
DE COOPERATION INTELLECTUELLE launched a struggle for the international
enactment and safeguarding of the
DROITS INTELLECTUELS (French)
INTELLECTUAL RIGHTS (English)
GEISTIGE RECHTE (German)
Since then the term "Intellectual Rights" has been used in the respective legal literature.
Intellectual Rights means a combination of both Intellectual Property Rights and Intellectual
Personal Rights (Moral Rights).
Intellectual Property Rights:
(assignable)
Patents
Designs
Trade Marks
Copyright
Intellectual Personal Rights:
(non-assignable)
Moral Rights
e.g. the rights of the author
* to claim authorship
* to object to any distortion, mutilation or other modification of the work
We feel, that South Africa, which in the past has callously violated human rights, shall now in
line with practically all democratic countries in the world respect this Fundamental Human
Right by enshrining in the Constitution a clause for the protection of Intellectual Rights.

Hoosain Ebrahim FPPSA
President
15 February 1996
[Editor’s note: Enclosures on UNITED NATIONS UNIVERSAL DECLARATION OF
HUMAN RIGHTS not scanned into database]

AMERICAN CHAMBER OF COMMERCE
IN SOUTH AFRICA *
21 February 1996
The American Chamber of Commerce in discussion amongst its members raised the question of the definition
of what is meant in South Africa by the word "property".
I should like to make it clear that in our submission to the Constitutional Assembly, it be borne in mind that
the understanding by business people of the word “property", especially those with a background of business
in Europe and America, would include intellectual property matters as well as matters relating to land and
buildings.
As you may be aware the question of intellectual property rights is a major issue throughout the world. We
ask that our understanding of the word "property" being used in the broadest sense he borne in mind when
finalising this clause in the Constitution.
B L GRANT (MRS)
Executive Director

* AmCham is a pro-active business association organised to support the interests of its members in
the promotion and development of business opportunities between the United States and Southern
Africa.

ASSOCIATION OF MARKETERS
16 February 1996
PROTECTION OF BRAND EQUITY AS A FUNDAMENTAL RIGHT
The Association of Marketers
The Association of Marketers is a voluntary association of companies and other entities
engaged in the distribution and promotion of consumer products in the South African market.
Its membership includes the majority of the major South African marketing companies Membership list appended. The members of the Association of Marketers account for a very
high proportion of industrial, commercial and business activity in South Africa and are
responsible for controlling 82% of the total adspend. They are thus the key role players in the
South African economy.
Brand Equity
The discipline of marketing involves, inter alia, the building, development and promotion of
brands. A brand is a distinguishing name, symbol or the like intended to identify the goods or
services of a seller from those of competitors. Furthermore, a brand is an embodiment of a set
of values and attributes which stimulate consumer interest. Promotion and establishment of a
brand results in a creation of brand personality - an intangible but perceptible item of property.
The importance of brands can be demonstrated by the fact that they are now presented on
companies' balance sheets like any other company asset. A practical example of the high
premium placed on brands is the recent purchase, in America, of Kraft Foods for nearly US
$13 Billion, more than 60% above the amount of the company's book value this premium is
attributable to the brand equity which subsisted in the company's brands. It is clear from this
that brands are a species of property - and extremely valuable property at that - deserving of
Constitutional protection like any other item of property.
Intellectual Property
Brands as a species of property are protected by, and embodied in intellectual property laws in
South Africa, as in all other free market countries. More particularly, brands are protected by
registration as trade marks, as literary and/or artistic works under the law of copyright and
under the common law of passing-off. Affording Constitutional protection to brands in effect
involves affording such protection to intellectual property.
Intellectual property is a form of incorporeal property, i.e. property which does not have a
material form in contrast with other forms of property such as land (immovable property),
motor cars, furniture, jewellery etc (movable property). Incorporeal property, and more
particularly intellectual property, has little in common with corporeal property and measures
which are designed to protect corporeal property, especially land, have no application or
relevance to intellectual property. The provisions of Section 24 of the working draft of the
Constitution are clearly aimed at granting protection to mainly land and are entirely inapposite
to intellectual property. It is accordingly submitted that, if it is accepted that brand equity as a
species of intellectual property ought to be protected under the Constitution then such

protection is not catered for in Section 24. It is contended that what is required is that a
special clause, or perhaps sub-clause, dealing with brand equity and other forms of intellectual
property should be introduced into the Constitution.
Protection of Intellectual Property Rights in a Bill of Rights
There are precedents for intellectual property rights being granted protection in nations'
Constitutions and like instruments.
Perhaps the best example is the Constitution of the United States of America in which, in
Article 1, Section 8 it is provided that Congress is empowered "to promote the progress of
science and useful arts, by securing for limited times to authors and inventors, the exclusive
right to their respective writing and discoveries”. This provision provides the corner stone
for an intellectual property system which has steadily evolved in the United States of America
in the past 300 years and more and it goes without saying that the United States of Arnerica is
the leader in the realisation and exploitation of intellectual property.
Intellectual property has contributed substantially to the economic success and power of the
United States of America and its economy.
The Universal Declaration of Human Rights was proclaimed by the General Assembly of the
United Nations in 1948. This Declaration was intended to proclaim a common standard of
achievement to be striven for by the community of nations. It sets the international norm for
the protection of human rights. Article 27(2) of this instrument states the following :
"Everyone has the right to the protection of the moral and material interest resulting from
any scientific, literary or artistic production of which he is author". This is a clear
enshrinement of the right of the individual to acquire, own and have protection for his
intellectual property.
It is significant that the Universal Declaration of Human Rights deals with property separately
from intellectual property. 'Property' is dealt with in Article 17 and the text of the Declaration
shows a marked similarity to paragraphs (1) and (2) of option 3 under clause 24 in the
working draft of the Constitution.
Intellectual Property as a Fundamental Right
In Chapter 2 of the Constitution South Africa espouses a market economy. The Constitution
should make provision for all the elements which will promote a healthy and vibrant economy
in South Africa. Protection of brand equity and other intellectual property is such an element.
The failure to give proper protection to intellectual property in South Africa would
undoubtedly, seriously inhibit South Africa's economic development both as generated from
local resources and as generated by foreign investment. It is therefore of paramount
importance that the right to intellectual property should be comprised in the Bill of Rights.
If the Bill of Rights does not make provision for the right to intellectual property then South
Africa's Constitution will fall short of the standards for the protection of human rights
embodied in the Universal Declaration of Human Rights. South Africa's record in the field of
intellectual property rights is a proud one and there is no reason or justification whatsoever
why this universally accepted fundamental right should be omitted from South Africa's Bill of

Rights. On the contrary, enshrinement of protection of intellectual property rights in the Bill
of Rights, will give formal recognition to one of the few fundamental rights which South
Africa has honoured in the past, and should continue to do so in the future, particularly in truly
democratic dispensation.
Intellectual Property Rights Clause
Those well versed in the field of intellectual property law are unanimous that no protection for
intellectual property rights is currently incorporated in the draft Bill of Rights, neither in the
clause relating to property, nor in any other clause. What is required is a specific clause
dealing with intellectual property rights and the following, based on the Universal Declaration
of Human Rights, is suggested:
"Everyone has the right to the protection of the moral and material interest resulting from
any industrial, scientific, literary or artistic production of which he is creator, or brand
equity of which he is the proprietor".
It is felt that the amendments which have been made to the text of Clause 27(2) of the
Universal Declaration of Human Rights have the effect of clarifying that all aspects of
intellectual property law, and in particular 'brand equity' is covered by the provision. The
precise wording of the suggested clause is perhaps open to negotiation and discussion but the
aforegoing text sets the parameters of the principle which it is submitted should be
incorporated in the Bill of Rights.
We are aware of a submission made to the Executive Director of the Constitutional Assembly
by The South African Institute of Intellectual Property Law during 1995, and we entirely
endorse the views expressed in that submission. The proposed wording for an intellectual
property rights clause contained in that document is viewed as an alternative to the proposal
set out above.
Our request that the enshrinement in the Bill of Rights of protection for brand equity and other
intellectual property rights in keeping with the Universal Declaration of Human Rights, is
viewed very seriously by us and a high priority is placed on achieving our objective. The
Association and its members cannot accept a situation where brand equity, which is every bit
as important as rights, such as privacy, freedom of expression and economic activity, (all of
which are also embodied in the Universal Declaration of Human Rights) is not given the due
protection in the Constitution. Accordingly, if this written submission does not find favour we
request a right of audience with the appropriate person or persons, so that we might discuss
the matter further with a view to attaining a goal which is not only important to marketers but
to the well being of the South African economy as a whole and thus to all individual South
Africans.
ASSOCIATION OF MARKETERS

GENDER RESEARCH PROJECT
CENTRE FOR APPLIED LEGAL STUDIES
UNIVERSITY OF THE WITWATERSRAND

THEME COMMITTEE THREE
RELATIONSHIP BETWEEN LEVELS OF GOVERNMENT

1

WHAT IS "REPRESENTATION" AND WHY IS IT IMPORTANT?:

The call for the "representation" of women in institutions such as the media, government or the
courts does not only mean the numerical or physical presence of women in these institutions. The
representation of women means something broader and more pervasive. It is possible to have, for
example, a state run media employ 50% women, without achieving the "representation" of women
in state-run media. The representation of women also refers to the attention to, recognition of, and
sensitivity to women's interests and issues. It means that the reality of women's lives and women's
needs are considered when taking decisions about the allocation of resources. It means that when
one talks about judges and important government figures, it is not immediately assumed that the
person being discussed is a man. It means that the starting point for political or legal decision
making is not a male or privileged viewpoint. It means that women's lives, women's needs, women's
issues are taken seriously and are not diminished as "unimportant" or are not cast aside in the quest
for an "objective" and "neutral", yet male, norm. The representation of women means the equal
treatment and equal participation of women in all areas of South African society.
2

REPRESENTATION IN GOVERNMENT:

2.1

Gender representation - A comparison with the provisions in the Interim Constitution:

2.1.1

The use of language:

Although the use of gender specific language may only promote gender representation in
government in a minor or symbolic way, the current draft of the Constitution promotes
representation through the use of language to a greater extent than did the Interim constitution.
Section 127 of the Interim Constitution, which provides for the composition of provincial
legislatures, refers to the "members" of the legislature. Section 120 of the current draft provides
that "a provincial legislature consists of the women and men elected members...". The change in
wording is symbolically significant and assists in the national and local recognition of women's role
as governors and leaders.
2.1.2

Provincial Homogeneity:

Chapter 8 of the current draft which is headed "Provinces" and deals with the authority and
jurisdiction of the provincial governments under the Constitution, includes a provision on
"provincial homogeneity" which was not found in the Interim Constitution. The provision on
"provincial homogeneity" under section 118 sets out the principles upon which the provinces are
founded and the principles upon which the provincial governments must base their governance. For
example, section 118(3) provides that the

"provinces are founded on respect for and the observation of human rights. They must
promote the achievement of equality between men and women and people of all races".
Section 118(4) provides that the
"provinces must comply with the principles of constitutional democracy the rule of law
within the meaning of the Constitution to preserve homogeneity among the provinces".
Both of these provisions could be used to enforce issues of gender representation in provincial
government. The principle of constitutional democracy would require gender representation and
the promotion and achievement of equality between men and women would also require gender
representation in government.
2.1.3

The obligations of local government:

The obligations of local government in the current draft are more sensitive to gender equality
issues, including representation in government, than are the obligations placed on local government
in the Interim Constitution. Section 163 of the Chapter on local government in the working draft of
the Constitution states that local government is established to:
"enhance democracy and development" and to "empower civil society to participate in local
self-governance" and "enhance social and economic development, economic viability,
sustainability and self supportiveness".
Gender representation issues are inseparable from the enhancement of democracy, the participation
of women, as members of civil society, in local self-governance, and from the social and economic
development of local communities.

RECOMMENDATIONS:
1

The Constitution should continue to be drafted using gender specific language, like
referring to "women and men elected members" rather than just "members" or to an
"appropriately qualified man or woman" as opposed to an appropriately qualified "person".

2

The proposed section 118 on provincial homogeneity should be included in the final draft
of the Constitution.

3

Section 163 of the current draft should remain in the final draft as the ideology it
promotes includes a commitment to equality and representation of women in local
government.
* * *
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COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION OF
SOUTH AFRICA
February 20, 1996
COMMENTATOR INTEREST
The commentator, James W. Zion, is the Solicitor to the Courts of the Navajo Nation. 1 The
Navajo Nation courts are a world leader in using traditional American Indian legal principles
in a modern court system. 2 The success of Navajo hozhooji naat'aanii or peacemaking, the
traditional Navajo justice method, highlights the ability of modern states to accommodate both
contemporary human rights expectations and traditional methods of justice. 3
The commentator offers these views from the vantage point of one who visited South Africa
from 2 September through 2 October, 1995 as a scholar in residence. The visit was hosted by
the United States Information Service, and it prompted discussions with indigenous leaders,
government officials, academics, traditional law experts, non-governmental organization
members and others who are interested in the issue of accommodating traditional African
political and legal institutions in the new constitution.
These comments focus upon the issue of accommodation of indigenous African law and
government, and also relate the experience of U.S. constitutional law interpretations.
CHAPTER 1, SECTION 2 - SUPREMACY CLAUSE
The general American rule of constitutional law is that there must be "state action" or conduct
by a government official for there to be a prohibited act. The proposed supremacy clause
could be read to prohibit unconstitutional conduct by any person. Will this provision be selfenforcing in terms of legal actions based upon unconstitutional actions. If so, are actions
against individuals envisioned?
______________________________
1
These are the commentator's private views, and not necessarily those of the Courts of
the Navajo Nation.
2

See, Daniel L. Lowery, Developing A Tribal Common Law Jurisprudence: The
Navajo Experience, 1969-1992, 18(2) AMERICAN INDIAN LAW REVIEW 379 (1983);

The Hon. Robert Yazzie, "Life Comes From It": Navajo Justice Concepts, 24 NEW
MEXICO LAW REVIEW 175 (1994); and DAVID H. GETCHES, CHARLES F.
WILKINSON & ROBERT A. WILLIAMS, JR., FEDERAL INDIAN LAW: CASES
AND MATERIALS 527 (3rd ed. 1993).
3

See, Philmer Bluehouse & James W. Zion, Hozhooii Naat'aanii: The Navajo Justice
and Harmony Ceremony, 10(4) MEDIATION QUARTERLY 327 (1993). This is a special
issue of the journal on "Native American Perspectives on Peacemaking." "Peacemaking" there
is used in the general sense of indigenous law. See also, Indian Tribal Courts and Justice: A
Symposium, 79(3) JUDICATURE (November/December 1995) (special issue).
_______________________________
Will traditional leaders, exercising powers under Chapter 11 (Traditional Authorities), face
legal challenges in court for the exercise of those powers?
One of the problems with traditional American Indian law is that when non-Indians encounter
it in judicial settings, they have a very difficult time understanding and applying it. 4 While the
Constitution seeks to accommodate traditional law and governance, it does not deal with
which rights prevail when there is a conflict. Non-indigenous South African judges, who do
not understand the meaning of traditional decisions in their original settings, cannot adequately
apply western norms of human rights to traditional law. 5
CHAPTER 2, SECTION 14 - MARRIAGE
Subsection (3) should recognize traditional marriage. For example, when the United States
adopted legislation to provide for compensation to the surviving family members of Navajos
who died of uranium poisoning, the managing agency had great difficulties understanding
traditional Navajo marriages. The problem was resolved when the Navajo Nation Council
adopted legislation which spelled out the elements of traditional Navajo marriage. While
general society may disregard traditional marriage, it has many consequences in social security
legislation. If traditional marriages are not recognized, many people (primarily women) will be
disadvantaged.
CHAPTER 2, SECTION 30 - LANGUAGE AND CULTURE
Given that the South African constitution will be interpreted with reference to international
law human rights protections, the language in this section is too limited. Article 27 of the
International Covenant on Civil and Political Rights guarantees the right of certain “minorities"
to "enjoy their own culture." That protection has major consequences in South Africa in that
the various indigenous groups (which are actually a majority in the aggregate) want to enjoy
their own cultures. There are many ways of doing so, including law, indigenous governmental
forms and various additional expressions of "culture." There is an excellent study which
indicates the wide scope of the right. 6

Thus, there should be a broader definition of the right to language and culture.
_______________________________
4
See, James W. Zion, The Use of Navajo Custom in Dealing With Rape, 6 LAW &
ANTHROPOLOGY 131 (1991) (examining conflicts between Navajo common law and
Arizona criminal law).
5

The general failure of western societies to understand or properly handle traditional
expectations is set forth well in Russell Lawrence Barsh, Are Anthropologists Hazardous to
Indians' Health? 15(4) THE JOURNAL OF ETHNIC STUDIES 1.
6

FRANCESCO CAPOTORTI, STUDY ON THE RIGHTS OF PERSONS
BELONGING TO ETHNIC, RELIGIOUS AND LINGUISTIC MINORITIES, E/CN.4/Sub.
2/384/Rev.1 (1979). In the South African context, its indigenous peoples should be
considered "minorities" for purposes of application of the right.
______________________________
CHAPTER 2, SECTION 38 - APPLICATION OF BILL OF RIGHTS
It is excellent that this section guarantees rights or freedoms which may be conferred by
customary law, to the extent they are consistent with the Bill of Rights. However, the equal
application of this right for the protection of indigenous peoples relies upon the ability to (1)
recognize the existence of a customary right, (2) apply it properly, and (3) refrain from flatly
rejecting the custom. This concept actually comes from 16th century Spanish discourse on the
rights of Indians. Francisco de Vitoria, the leading international law publicist of the time,
would reject very few Indian customs on the ground of inconsistency with state law. In other
words, customary rights must be given liberal construction, and they must not be denied for
inconsistency except in limited circumstances. In addition, customary rights are better
understood and applied in indigenous institutions. There should be language to this effect in
the legislative history of the constitution, and such language should appear in Section 39.
CHAPTER 6, SECTION 95 - JUDICIAL SYSTEM
When I met with the panel of constitutional experts in Cape Town in September, I was given
to understand that indigenous courts or justice systems would fall under this section as "other
courts.” The right of indigenous peoples to their own systems of justice should be more clearly
entrenched in the Constitution. There will be many problems and difficulties in establishing
parallel systems of justice , but the American experience with American Indian tribal courts
shows that they are competent systems of law which meet the expectations of indigenous
peoples.
CHAPTER 11 - TRADITIONAL AUTHORITIES

This is an excellent provision. There are two general approaches to indigenous law and
government around the world. One is based on attempts to integrate indigenous peoples in
the state system, and the other simply recognizes existing institutions and rules of law. The
recognition approach is superior, because it is more realistic. Additionally, integration
approaches are assimilationist and tend to put control in the hands of non-indigenous decisionmakers, who have little sympathy with or understanding of indigenous groups.
Throughout these comments, the point has been made that the point of view of the person
who construes traditional or customary law is very important. I encountered a great deal of
ignorance and misunderstanding of principles of African customary law as I met nonindigenous decision-makers in South Africa. A great deal needs to be done to better
understand indigenous law in South Africa, and to educate non-indigenous public servants
about its workings. 7
_______________________________
7
Of course, the same can be said about people here in the United States.
________________________________
CONCLUSION
As it is with many other Americans, I salute the New South Africa and its attempts to form a
new society based on human rights and humanity. I note the high level of violence,
particularly in KwaZulu Natal, and conclude that the factionalism there most likely comes
from fears of traditional peoples that they will not have the freedom to exercise their own law
and governance under the new constitution. I sense that there is a fear in the government that
if indigenous concerns are accommodated, that will create factionalism and compromise
national sovereignty. The fact is that every nation with a significant indigenous population
must recognize that cultural pluralism is a fact of life. Legal pluralism runs throughout the
history of western law, and it too is a fact of life. 8
We of the Navajo Nation judicial system are developing theories to deal with conflicts
between traditional law and government and the American state system. 9 One of them is the
traditional Navajo concept of k'e. That term may be translated as "respect," "solidarity,"
"love" and other kinds of feelings. It speaks to good relationships and respect within
relationships.
My overall impression is that insufficient attention has been given to respect for indigenous
law and government. Many indigenous South Africans I spoke with expressed their mistrust
of the ability of the present leadership to genuinely understand their expectations. I saw a
great deal of stereotyping of customary law, assumptions that it must necessarily conflict with
the equality provisions of the Interim Constitution and even hostility toward indigenous law
and government. The conflicts inherent in a society with differing cultures and expectations
can be resolved through respect and understanding. That is what will made the new

constitution work and resolve the conflicts which will arise from its provisions and traditional
expectations.
Respectfully submitted,
James W. Zion
______________________________
8
See, HAROLD J. BERMAN, LAW AND REVOLUTION: THE FORMATION OF
THE WESTERN LEGAL TRADITION (1983).
9

At present, the National Indian Justice Center of Petaluma, California is developing a
comprehensive educational program to improve relations among the American federal, state
and Indian nation jurisdictions. Its work is worth examination by South Africa.
______________________________

Draft constitution petition:
It is my right to decide about my constitutional rights. I object to sections 10, 11 and 24 of
the draft constitution.
Comment below relates to an omission in Section 10.
Ownership of fire-arms:
Section 10 (The right to live): Should be more detained to leave room for legal homicide,
including any person defending himself against illegal violence. Legal arrests and the
prevention from escaping of any person in legal custody.
The draft constitution should be amended to include the right to own legal, licensed fire-arms,
and to curb the Government's power to deprive citizens of such fire-arms!!!
ANONYMOUS
[date received : 20/02/96]

6 February 1996
RIGHT OF OWNERSHIP CLAUSE - NEW PERMANENT CONSTITUTION
With reference to the invitation to contribute to the permanent constitution, I wish to offer my
choice.
The right of ownership clause in the permanent constitution as contained in Option 3
published in "Constitutional Talk" is the only acceptable option. Options 1 and 2 are rejected.
South Africa will enjoy peace and a growing economy only if right of ownership is protected
by a clause in the permanent constitution.
S J LABUSCHAGNE

9 February 1996
RIGHT OF OWNERSHIP CLAUSE
I hereby appeal for the retention of the right of ownership clause as contained in Option 3 of
the proposed Human Rights Charter in the new Constitution, for the simple reason that the
protection of right of ownership is one of the most important requirements of the human
being.
In view of this I wish to lodge a most serious appeal in this respect.
G J FAURIE

URBAN SECTOR NETWORK
28 February 1995
SOCIAL AND ECONOMIC RIGHTS
1.

During 1995 the Ad-Hoc Committee for the Campaign for Social and Economic
Rights* made a submission to the Constitutional Assembly's Theme Committee
on Fundamental arguing the case for the inclusion of Social and Economic
Rights in the Chapter on Fundamental Rights in the Constitution. A Submission
was also made on the inclusion of "A Right to Adequate Housing" in the same
Chapter.
Jacqui Boulle on behalf of the Ad-Hoc Committee made a
presentation to a public hearing on social and economic rights on 1st August
1995.

*

The Organisations are: the Urban Sector Network, Black Sash, Centre for
South-South Relations, Church of the Province of South Africa, Community
Law Centre, Human Rights Commission, Institute for Local Governance and
Development, Kagiso Trust, Lawyers for Human Rights - Housing Rights Unit,
National Land Committee, Peoples' Dialogue, South African National Civic
Organisation and the South African Catholic Bishops' Conference Justice and
Peace Commission.

2.

This further submission by the Urban Sector Network (one of the members of
the Ad-Hoc Committee referred to above) is in response to the publication of the
Working Draft of the New Constitution and refers in particular to Clause 25
Housing and Land in Chapter 2 - Bill of Rights. We also submit a preference
between the Options set out in Clause 24 of that same Chapter.

3.

In our earlier submissions referred to above we argued that Social and
Economic Rights should be included in the Bill of Rights as full, equal and
justicible rights:

4.

*

to accord to international law examples of which we cited;

*

to reflect the inspirations and values of the majority of the population who
in their struggle for democracy claimed not only political rights but social
and economic rights such as land, housing and education;

*

to ensure that the most disadvantaged groups in society have enforcable
rights with which to pursue their claims and also enhance their
democratic participation, through both political and legal avenues, in the
new society.

We re-state here our commitment to these rights and their inclusion in the New
Constitution. We therefore specifically commend the Constitutional Assembly
on the inclusion of the Clause of Land and Housing (Clause 25 in Chapter 2)
which reflects our commitment and also commend the Constitutional Assembly
on the Working Draft as a whole.

-25.

We do however believe that Clause 25 should be amended to strengthen the
Fundamental Rights to Housing and Land it enshrines.

6.

We propose that Clause 25 be amended to read as follows:HOUSING AND LAND
25.

Everyone has the right to adequate housing and
1)

the state must take reasonable and progressive legislative and
other measures to secure this right,

2)

no-one may be evicted from their home arbitrarily and without an
order of court made after considering the circumstances under
which such a home is occupied, the duration of the occupation
and the availability of suitable alternative accomodation,

3)

everyone has the right to have equitable access to land. The
state must take reasonable and progressive legislative and other
measures to facilitate this access.

7.

In our submission to the public hearing Jacqui Boulle asserted that the struggle
in South Africa has not just been about the right to vote ... it has always also
been about a struggle for freedom from poverty, homelessness and
landlessness and for a better living environment. The submission continued that
the Constitution should reflect societies values and principles and protect
minorities and vulnerable groups from having their rights violated.

8.

The Urban Sector Network also submits that in Clause 24 PROPERTY of
Chapter 2, the Option 1 No property clause be adopted by the Constitutional
Assembly for the Final Constitution. This is consistent with our view that the
Constitution must protect the fundamental rights of that poor majority of the
population whose rights are most easily violated and who most need the
protection and assistance a strengthened Constitution will provide.

9.

In submitting our proposal for the strengthening of Clause 25 our commitment is
to those for whom access to land and housing is most difficult and we urge that
the Final Constitution enshrine as strongly as it can the fundamental rights that
can protect those who need it most. In August last year we cited the needs of
"minorities and vulnerable groups", but in this submission we refer to the 38
million South Africans (more than half the population and 95% of whom are
black) who live in poverty, earning less than R300 per month.*

*

Indicators of Poverty Report - a study commissioned by the RDP Office and
conducted jointly with the World Bank and the Southern African Labour

-3Development Research Unit - announced by Minister without Portfolio Jay
Naidoo in Pretoria on 23rd January 1996.
10.

We believe the changes we advocate will enhance the fundamental right to
adequate housing and ensure that the Constitution better "reflects the
aspirations of the majority of people and (is better able to assist) in the delivery
of rights people have struggled for over centuries." *

*

Jacqui Boulle, verbal presentation to Constitutional Assembly Public Hearing on
Social and Economic Rights, Parliament Buildings, 1st August 1995.

THE UNIVERSITY OF THE ORANGE FREE STATE
REPUBLIC OF SOUTH AFRICA
19 February 1996
SUBMISSION TO CONSTITUTIONAL ASSEMBLY BY STUDENTS OF THE FREE
STATE UNIVERSITY ON DRAFT FINAL CONSTITUTION
The following concerns were raised on the final Constitution:
1.

Affirmative action is necessary, but should be reasonable, i.e. subject to the limitation clause,
as is all other rights. The ‘merit’ principle should be defined, to include, e.g. potential,
qualifications/skills and experience/achievements. No group should be totally excluded from
certain jobs.

2.

The corresponding duties, which are inherent to human rights, should somehow be expressed
by the Constitution.

3.

The extent of the right to freedom of association vis-a-vis the right to strike, should be spelled
out. People in essential services should be constitutionally excluded from the right to strike.

4.

There should be some checks and balances in the appointment of judges to the Supreme
Courts, i.e. guarantees that they are competent.

5.

Clarity on the death penalty ...

Above-mentioned were raised during a discussion class on the final constitution. They reflect the
concerns of all students, and include minority and majority-opinions.
ELSABE KLINCK
Lecturer: Constitutional Law 100

HUMAN RIGHTS COMMITTEE OF SOUTH AFRICA
16 February 1996
SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY
ON THE DRAFT BILL OF RIGHTS
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6.1 Interpretation
6.2 Application
6.3 Limitation
Appendix 1: List of Delegates
1. INTRODUCTION

The Human Rights Committee is dedicated to the promotion of a human rights based democracy
and as part of its work has monitored and reported on the constitution-making process since
CODESA days. As part of this project we organised a working conference on the draft bill of
rights to enable lawyers and other individuals to share ideas on the proposals. The attached
document is a record of discussion and proposals from the conference workshops. Five workshops
were held; freedom of expression, equality, socio-economic rights, property and limitations,
application and interpretation. Efforts have been made to ensure that the debates reach the wider
community by holding further workshops, disseminating reports and through radio talk shows.
We understand that parties have continued to negotiate issues through bilateral talks and in the
Constitutional Committee Subcommittee and that discussions on the bill of rights are now in a stage
beyond what is reflected in the November draft. In light of this, we would like to be given clarity
about how submissions received by 20 February will be incorporated in the process.
We thank you for this opportunity to present our views and trust that this document will be useful
in your deliberations.
2. FREEDOM OF EXPRESSION

Section 15
The protection of expression is fundamental in a democratic society.
expression, the other rights in the Bill of Rights can not be fully realised.

Without freedom of

Internal Limitations of the Right
The construction of Section 15 is problematic because it contains a number of internal
limitations to freedom of expression and it may also be limited through the limitations clause
(Section 35). Section 15(2) creates three areas of speech which may not be constitutionally
protected: propaganda for war, incitement to imminent violence and advocacy of hatred based on
race, ethnicity, gender or religion that constitutes incitement to discrimination. Considering the
history of South Africa and the potential for freedom of expression to affect race relations, the
reasons for proposing these limitations are understandable. However, the conference was
unanimously agreed that limiting expression in these ways is undesirable: it will not have the effect
of ensuring positive social relations and it may in fact sanction repression of free political debate.
Firstly, the internal limitations in Section 15(2) are ambiguous and open to potential State abuse.
They can be interpreted widely and therefore be used to radically limit political debate and stifle
freedom of expression.
Secondly, these limitations are contrary to the educative purposes of the Bill of Rights. The Bill of
Rights should teach South Africans what it means to have a rights based society. The basic premise
of such a society is the protection of rights. Internal limitations teach us that rights are not actually
protected. This is in direct conflict with the goals of the Bill of Rights.
Relationship to the general limitations clause (Section 35)
A number of delegates to the conference felt that including internal limitations in a right excludes
the possibility of entering into the general limitations clause. Delegates were of the view that the
constitution should not use both approaches as it elasticises rights twice and sends the message to
the courts that the right is not an important one.
Combatting media orthodoxy
Although the conference agreed with the importance of combatting media orthodoxy, there are a
number of difficulties with the proposed Options 1 and 2 in Section 15(3).

1. The word "must" in both option 1 and option 2 creates an obligation on the State to regulate
media. Mandatory state regulation of media is a questionable means of combatting media
orthodoxy. The use of the word 'may' would be preferable.
2. Both options refer to media which is state "financed or controlled". The meaning of these terms
is ambiguous. For example, does the fact that the state grants radio licences mean a station is state
controlled? It is problematic that the term is capable of a broad interpretation.
3. The workshop supported the use of the term 'diversity of opinion' rather than 'represent broadly
the views of society' as concerns were raised about the second option being interpreted to mean
advancing a 'majority' view. It was felt that 'diversity of opinion' more crisply identifies robust
debate as the aim which is being fought for.
4. The workshop felt that the term 'media' should be more closely considered. It was felt that the
clause should be aimed at combatting media orthodoxy in broadcasting (television and radio) rather
than in the printed media. The term should be fine-tuned as it may be overbroad in its current
formulation.
5. The Human Rights Committee has noted that a new proposal has been introduced in the CA to
the effect that this clause may be taken out of the Bill of Rights and placed under a section dealing
with the IBA in the Chapter dealing with State Institutions Supporting Constitutional Democracy.
Should this be the case it is vital that steps be taken to ensure that the clause does not get lost in the
process and that members dealing with those issues be informed about the issues raised in the
context of freedom of expression.
3. SOCIO-ECONOMIC RIGHTS
Sections 25-28
The working draft contains various clauses guaranteeing socio-economic rights. (Section 25:
Housing and Land, Section 26: Health, food, water, and social security, Section 27: Children's
rights, Section 28: Education) The conference agreed that it is important to include these rights in
the bill of rights because political rights and socio-economic rights are indivisible and they work in
conjunction to create a free and democratic society. However, certain portions of the socioeconomic rights sections should be given deeper consideration.
Reasonable and Progressive Legislation
Both Section 25 (Housing and Land) and Section 26 (health, food, water and social security)
include clauses requiring the state to take "reasonable and progressive legislative and other

measures" to facilitate access to these rights. These clauses are necessary to ensure that the State
will continue to improve the living conditions of South Africans through better nutrition, clean and
convenient water sources, and improved health care and housing. This clause ensures that future
government will not cease in its efforts once the most basic forms of housing, food and water and
health care have been provided. The difficulty with progressive realization is in its enforcement.
We propose that the Assembly consider including the idea that the state must act 'with all deliberate
speed' . In this way, the urgency of these measures is emphasized and the state is prevented from
unduly delaying delivery of these rights.
Enforcement of Progressive Legislation
It has been proposed that progressive realization should be monitored and enforced, inter alia,
through a system of reporting by the Human Rights Commission. (Chapter 7, Section 109 (3-4)).
Section 109(3) would allow the Human Rights Commission to require reports from relevant organs
of the state on "the measures taken to secure the rights to housing, land, food, water, social
security and education" and to consider NGO inputs on these matters. The delegates to the Human
Rights Committee conference on the Bill of Rights strongly supported the inclusion of Section 109
in Chapter 7. This Section will provide a system of monitoring which will enable the State to assess
whether it has succeeded in providing for and protecting the socio-economic rights of South
Africans.
Right to Access
While delegates differed in their views about the extent to which socio-economic rights should be
constitutionally guaranteed a number of problems were raised with the "right to access to" language
of both Sections 25 and 26. It was noted that the language has been used both to counter
perceptions that a right is directly enforceable and to accommodate the political reality that the full
enjoyment of the rights by all South Africans is not immediately realisable. However, the language
has consequences which are unforeseen.
Firstly, the language diminishes the negative enforceability of the rights. If, for example, the state
interferes with a right, it becomes difficult to enforce it as one only has a right of access, not a right
in itself.
Secondly, the language may diminish the content of the right more than is intended. The rights
could be interpreted as merely a negative obligation on the State preventing the state from denying
access without creating a positive obligation to provide housing, food, water or health care.

Thirdly, the language is in itself ambiguous and misleading and does not necessarily counter
incorrect perceptions about the nature of socio-economic rights. Furthermore, delegates who were
of the view that the rights should be unqualified, argued that giving a direct right to these items
does not result in a claim for delivery of an item as this would be countered by requiring the state to
implement progressive measures.
Relationship to the limitations clause
The relationship of the limitations clause to socio-economic rights should be given further
consideration. Concerns were raised that the reference 'by or pursuant to a law of general
application' in the limitations clause would exclude its operation where the state has omitted to act.
This would be particularly important in the area of socio-economic rights because the full
realisation of these rights is reliant on state action.
Delegates were therefore concerned that the application of the limitations clause may be different
than it would be for other rights. If the limitations clause cannot practically be applied to socioeconomic rights, the courts may, as a result, interpret socio-economic rights more restrictively.
Horizontal application
Horizontal application of socio-economic rights must be thought through. It is unclear how these
rights will be applied. It seems clear that there is at least a negative duty on all persons to refrain
from hindering another person's access to food, water, housing, or health care. However, it
becomes unclear whether there is also a positive duty on private citizens to provide food, water,
housing or health care. For example, horizontal application could require a farmer or a corporation
to provide all employees with adequate shelter, nourishment and health care. The exact
implications of horizontal application should be given further study.
4. EQUALITY
Section 8
Equality is seen to be one of the most crucial rights in the South African context. The conference
focused its attention on sections 8(2) and 8(3) with its two options and the problems contained
therein.
Section 8(2)
Option 1:

a) It was noted that the internal limitations of the clause 'designed and likely to' may well remove
the application of the general limitations clause. This was seen to be problematic. The relationship
between the general limitations clause and internal limitations should be carefully consist. (For
further discussion, see section on limitations clause)
b) A further problem identified was that the words 'designed and likely to' would reduce the
scrutiny that could be imposed on programmes introduced to combat inequality. This is because
the term 'designed' introduces a subjective element and 'likely' introduces an objective element.
c) Some delegates stressed that the equality provisions should promote the achievement of
substantive equality. Option 1 was seen to be better in this regard.
Option 2:
a) The placing of 'likely' on its own would subject programmes to a higher level of judicial scrutiny
and was seen in this respect to be preferable. This term introduces an objective element.
Section 8(3)
a) There was discussion about the need for a list and it was felt that this played an educative role as
well as defining which groups as a minimum were included. However the clause should include
'including but not limited to’ so as to ensure that the list is not a closed list. Other groups could be
added later by the courts as the need arises.
b) It was agreed that 'unfairly' should be incorporated as there are types of legitimate
discrimination.
5. PROPERTY CLAUSE
Section 24
Introduction
The group decided that discussion on the clauses should not be informed solely by the political
debate. Discussion focused on options 2 and 3 after the suggestion that:
a) Without a property clause it is difficult to entrench the rights of those unfairly dispossessed of
rights in property to reclaim what is rightfully theirs.
b) There may be value in entrenching a right to acquire property which has been denied to the
majority along racial lines.

c) A clause can prevent arbitrary dispossession by the state now and in the future.
d) A property clause can provide terrain for developing new areas both in terms of property rights
and in terms of types of property. Protection of property rights other than ownership is included.
However, it was also felt that option 1 and its implications should be considered seriously by the
Assembly.
Basic principles
a) The constitution must not have the effect of protecting unjustly acquired privileges and a clause
should therefore not entrench the rights of those unfairly privileged in property.
b) The constitution should be drafted to ensure that equitable land reform (restitution and
redistribution) can take place.
c) Preliminary measures to level the playing fields need to take place but a just property regime in
the future needs to be guaranteed.
d) Eligibility to acquire property rights needs to be addressed.
General concerns to consider and address
a) The relationship between the property clause and other clauses in the bill of rights affecting
property needs to be more fully considered. In particular, the land and housing clause, other socioeconomic rights, the administrative justice clause and the equality clause were referred to.
b) There is a lack of clarity about what is meant by property (what it covers and what it is intended
to cover). The clauses as drafted give the impression that they are designed to deal with fixed
property or land but they would have implications far beyond this. Questions were raised about
incorporeal property. Employment and mineral rights were specifically raised. It was pointed out
that wealth in real terms often lies in the holding of these and other property rights. The principles
of the property clause should not be limited to the land debate.
While the desirability of understanding what the clause is meant to cover was stressed, the
prevailing view was that the constitution should not actually define property as it is and should be a
flexible and evolving concept.
c) There is no clarity as to the extent of protection which should be given to property rights
beyond the issues which will be resolved through the current political debate.

Some delegates felt that eligibility to acquire property should be addressed. The principle
underlying this was that this is what has been historically denied to black people and that future
governments should be prevented from pursuing similar or equally discriminatory courses.
Connected to this was the need to answer questions about who is entitled to acquire etc (noncitizens too?).
d) There should be clarity about what is meant by land reform; what it entails and which classes of
people are entitled to benefit. There should be more clarity about the expropriation scheme.
Both option 2 and 3 only envisage land restitution. Redistribution is a much wider and equally
important process. Furthermore, in both option 2 and 3, the restitution process applies to land
specifically. It was felt that a clause should allow redistribution of property more broadly.
Specific concerns with option 1
a) By leaving property rights to be dealt with in terms of the common law, there is a danger that
future governments can override common law protection through legislation.
b) A carefully drafted clause could advance equitable land reform. It is important to carefully
consider the implications for the landless of not having a property clause.
Specific concerns with option 2
a) The clause fails to protect eligibility (the right to acquire rights in property).
b) Provisions in section 2(b) are insufficiently clear about the circumstances under which
compensation would not be payable.
c) It was raised that section 4 excludes the operation of the section 24 from measures aimed at
land redistribution. In other words, although it covers the restitution process, it may have the effect
of hindering the land reform process. This section may in fact conflict with subsection 6.
It was felt that the clause should allow redistribution in its wider sense to take place. Particularly,
the expropriation section should be framed to ensure that equitable redistribution will be affordable.
Specific concerns with option 3
a) While the protection of eligibility in subsection 1 was supported by some delegates, the further
impact of the subsection on land reform measure was queried.
b) The effect of the section on the process of redistribution (beyond restitution) needs to be
clarified. The views expressed with regard to option 2 in this regard apply equally here.

Other drafting issues
a) The terms 'expropriation in terms of a law of general application' could in fact be used to restrict
measures designed for a particular class. It was pointed out that any conflict about this would
probably be determined in terms of the equality clause.
b) The inclusion of the term 'expropriation in the public interest' was seen as a positive addition as
it allows for a more expansive interpretation. The clause can now clearly sanction expropriation for
property reform.
c) The relationship between the property clause and the limitations clause was questioned.
Delegates questioned whether the fact that there were internal qualifiers in the clause would
preclude the operation of the general limitations clause.
It was felt that the CA should address
this issue specifically.
d) Delegates differed in their views as to how compensation should be determined by a court.
However it was suggested that the fact that some agricultural landowners had been subsidised in
the past should be taken into account in the debate. It was also suggested that if the state's ability
to pay was not included as a factor, the land reform process could be seriously hindered.
e) It was suggested that these clauses are not in fact property clauses at all; rather that they are
land restitution clauses. It was suggested that there could be a separate clause for land reform.
6. LIMITATIONS, APPLICATION AND INTERPRETATION CLAUSE
Sections 35, 38 and 39
6.1 INTERPRETATION
Section 39
Discussion focused on the nature of constitutional interpretation, the impact of clause 39(1) and
comments were made on 39(2).
General comment
The draft is more clear and concise than the provisions in the interim constitution. However, some
issues require further consideration.
Section 39(1)(b) and (c)

1. The words 'must consider'
a) It was felt that the duty to consider international law would greatly enrich our jurisprudence and
that even though international customary law has always been a part of South African law, this
provision could potentially give it more weight.
b) A delegate argued that the section could mean that if all relevant international law is not brought
before the court, that there are grounds for review or grounds to sue the attorney for negligence.
2. The word 'consider'
The flexibility of this term was seen to be appropriate.
3. The relationship between (b) and (c)
Delegates made the point that while international law must be considered, foreign law may be
considered. However, many foreign courts have interpreted and developed international law,
providing an important source of international law interpretation. There may be an anomalous
situation if the court must have regard to international law but is not obliged to look at its
interpretation in foreign law. The group questioned whether clause (b) was meant 'as interpreted at
the international level'.
Section 39(2)
Delegates felt that courts may be less inclined to invoke the presumption contained in the clause in
certain circumstances, such as where there is an alleged violation of a secure and important right.
Other points raised
The group questioned whether the interpretation clause should be in the bill of rights or whether
there should be a clause which deals with interpretation of the entire constitution.
General comments about constitutional interpretation
A delegate reviewed some of the court's approaches to interpretation under the interim constitution
showing that despite the interpretation clause, the same dichotomy that is found in interpretation of
statutes between a literalist and a more value-based approach to interpretation is evidenced. It was
stressed that constitutional interpretation differs from interpretation of statutes in important
respects particularly as a result of its need for flexibility. It was also suggested that constitutional
interpretation is more value-based. However some delegates stressed that one cannot necessarily

attribute correctness to a specific interpretative approach and that different approaches work under
different circumstances.
6.2 APPLICATION
Discussion focused on the question of horizontality. Delegates had different views on the extent to
which the bill of rights should operate horizontally. However, discussion was based on the
assumption that the bill of rights would at least have some horizontal application. It was pointed
out that the constitutional court has not ruled on the interim constitution provisions and that there
are divergent Supreme Court decisions.
General comment
The draft provisions are clearer than those in the interim constitution but they remain problematic.
Section 38
1. The inclusion of the judiciary was seen as a positive step.
2. The use of the term 'where applicable' in 38(1) was seen to be problematic as it was unclear.
Two interpretations are possible, one restrictive and one broad.
Restrictive interpretation: the constitution would only bind natural and juristic persons where the
bill of rights specifically says so (eg. equality and information). The fact that these clauses
specifically refer to horizontal application could mean that other clauses do not apply horizontally.
Broader approach: interpret 'applicable' as 'appropriate'. Some delegates felt that the term should
accordingly be replaced, especially considering the limited references to horizontal application in
the bill.
3. Delegates felt that the general approach to horizontality in the clause was preferably that in the
interim constitution as courts could deal with the issue as a substantive issue rather than as an in
limine issue as is presently the case.
4. Other approaches to horizontality discussed
Delegates considered three approaches which one could use in dealing with horizontality, viz.
a) No horizontality
b) Unqualified horizontality

c) Some horizontality
With respect to a)
In terms of this approach the issue would be left to be determined in terms of the concept of 'state
action'. This was rejected as it would result in ludicrous distinctions and definitions that would best
be avoided.
With respect to b)
This would leave it entirely to the courts to determine the scope of horizontality by balancing
rights. Jurisprudence would develop about where the bill of rights does not apply, rather than
where it does apply.
With respect to c)
The decision would have to be made as to whether it is preferable for the question of which rights
apply horizontally to be determined primarily by the courts or by the Constitutional Assembly.
various approaches could be used:
- Leave the term 'where applicable' in the clause and refer to horizontality in each relevant clause.
- The term 'applicable' could be replaced by 'appropriate' . This would prescribe the approach which
the court's would have to follow in determining whether a clause operates horizontally.
- The issue could be left to be dealt with in terms of the interpretation clause (ie. in developing the
common law). This would ultimately leave the courts to draw the line of where the bill of rights
applies. This approach assumes that the constitution does not provide a cause of action in and may
preclude judicial scrutiny of, for example, company policy where no legislation exists.
Delegates were unclear about whether the bill of rights establishes a cause of action in itself or not.
The prevailing view was that it did not; it merely means that no portion of the legal system is
immune to constitutional review. So, where any legal rule is used, it can't escape judicial scrutiny.
In other words, the draft would apply horizontally in the sense that it makes all law reviewable and
is therefore relevant to disputes between private litigants in that it may be used by the courts as a
method of interpreting and developing the relevant rules. This would be distinct from the popular
understanding that the bill of rights can be used to found a substantive right against another person.
This issue should be considered.
Horizontality, limitations and civil rights legislation Section 35(2)

It was noted that the need for a clause dealing with civil rights legislation in the interim constitution
arose because the interim constitution does not apply horizontally (directly). Discussion therefore
took place about whether there was a need for such a clause. It was felt that if the bill did not
clearly state that it operated horizontally, there was a need for a clause along the lines of section
35(2)
Horizontality and socio-economic rights
It was suggested (although not all delegates agreed) that socio-economic rights would not apply
horizontally. However some delegates felt that circumstances could be found when a socioeconomic right could be enforced horizontally.
6.3 LIMITATIONS CLAUSE
Section 35
1. The use of internal limitations in the draft
The workshop discussed whether the internal limitations in certain sections excludes the possibility
of entering into the general limitations clause. A number of delegates felt that this would be the
case.
Delegates felt that the constitution should not mix and match internal and external limitations
(although delegates differed about which was a better approach to follow). It was felt that it was
undesirable to elasticise rights twice and to send the message to the court that the right is not an
important one. The comment was made that at times the internal limitations are less stringent than
the requirements of rationality which would be problematic if the general limitations clause does not
also operate.
2. The standard of review
a) Delegates felt that there should be a strict standard of review. The options in the draft were
explored. 'Necessary' was understood to be the stricter and better term. There was real concern
that a lower standard would permit rights to be diluted considerably as has occurred under the
Canadian Charter.
b) Delegates felt that it was a positive step that the draft did not follow the approach in the interim
constitution which imposes different standards of review for different rights.
3. The relationship between the limitations clause and socio-economic rights

Delegates felt that there were difficulties understanding the relationship between the limitations
clause and socio-economic rights and felt that this issue needed to be addressed by the CA.
4. The relationship between the limitations clause and the interpretation clause
The point was made that the limitations clause and the interpretation clause pull in opposite
directions. The interpretations clause requires justificatory questions to be put into rights (it
establishes rights) whereas the limitations clause neuters rights. If limitations are included in the
rights themselves, then the issue turns to interpreting the nature of the right. The burden of
establishing a right then rests with the person claiming it. If limitations are included in a general
limitations clause, the burden lies with the person who has allegedly infringed a right to justify this.
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The invitation to forward comment is welcomed, and the hope is expressed that further
opportunities will be created for the business community to make a constructive
contribution to the ongoing process of drafting the final Constitution.
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Some guidelines and principles which are deemed important in the formulation of the final
Constitution are reiterated, with specific reference to the final Bill of Rights.
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The following issues in respect of which agreement has not yet been reached, are
addressed:
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The detail in which each of these issues is discussed varies, with the greatest emphasis being
placed on the inclusion of a meaningful property clause in the final Bill of Rights, and on a
Bill of Rights which will, while being written for the realities of South Africa, also create legal
certainty and will not be detrimental to investor confidence and long-term growth.
_______________________________________
Introduction
This submission is based on the Draft Constitution published on 22 November 1995. It is a
response to the invitation by the Constitutional Assembly to members of the public to forward
comment they may have to the Executive Director of the Assembly before 20 February 1996.
Rembrandt Group Limited is without a doubt only one of many interested parties which have
allocated resources to the preparation of a detailed submission such as this one, and we would like
to express the hope that this will lead to further discussions between the Constitutional Assembly
and the Business Community on the vital issues which are still outstanding.
Drafting a Final Bill of Rights: Principles and Guidelines
It is important to note that the Constitutional Assembly has not been given a totally free hand in
creating the final Bill of Rights. Its point of departure is the list of Constitutional Principles
contained in Schedule 4 of the interim Constitution. These principles bind the Constitutional
Assembly, and must therefore be foremost in the discussion of any draft formulations. In this
regard it should be noted that in terms of Section 71(2) of the interim Constitution, the new
constitutional text passed by the Constitutional Assembly, or any provision thereof, shall be of no
force and effect unless the Constitutional Court has certified that all the provisions of such text
comply with the Constitutional Principles. In the case of the Bill of Rights, the following principles
must at all times be kept in mind:
Constitutional Principle II
Everyone shall enjoy all universally accepted fundamental rights, freedoms, and civil liberties,
which shall be provided for and protected by entrenched and justiciable provisions in the
Constitution, which shall be drafted after having given due consideration to inter alia the
fundamental rights contained in Chapter 3 of this Constitution.

1.

All universally accepted fundamental rights, freedom and civil liberties must be
provided for.
This important yardstick must be applied at all times in order to ensure that the Final Bill of
Rights will indeed protect all universally accepted fundamental rights. All human rights
demonstrated to be generally accepted as fundamental and respected as such, have to be
included.

2.

These rights must be protected.
This requirement is also of great significance. Some of the proposals which have been put
forward for especially the property clause, amount to a detraction from this fundamental
right instead of the proper protection of it. This is obviously not in accordance with this
important and binding principle.

3.

The provisions must be justiciable.
It is accepted that the proper protection of fundamental human rights is one of the
cornerstones of democracy. The protection afforded must however be effective, which
means that people must have access to appropriate legal remedies. This can only be the
case if the provisions of the Bill of Rights are justiciable. The inclusion of provisions which
turn out to be non-justiciable, may in the end undermine the protection of other fundamental
rights entrenched in the final Constitution.

4.

Due consideration must be given to the rights contained in the current Chapter 3.
Since the Constitutional Assembly is under the obligation to take into account all the rights
contained in the interim Bill of Rights, great significance will be attached to the deletion of
some of those rights. This principle is of great importance, especially as far as the property
clause and the entitlement of juristic persons to the protection of their fundamental rights
are concerned. The present interim Constitution does contain a property clause, and does
protect juristic persons (see in particular sections 28 and 7(c)(3)). Their inclusion has
created legal certainty and has played an important role in the creation of conditions
conducive to the attraction of investments. To delete them now would be extremely
detrimental to business and investor confidence.
The favourable conditions for economic growth created by the inclusion of these provisions
in our view places an onus on those who want to omit them to justify such a step.
The notion also seems to exist that a property clause and the protection of juristic persons
will tend to favour the "old South Africa". The successful transition to a stable and

enduring democracy will however result in the understanding that these provisions will
protect all - also the new holders of property and newly-formed juristic persons.
Constitutional Principle IV
The Constitution shall be the supreme law of the land. It shall be binding on all organs of state at
all levels of government.
5.

The Constitution shall be the supreme law of the land.
There are some instances in the draft Bill of Rights where the application of either the
Constitution or of a specific clause is made subject to subsequent legislation. Great care
should be taken not to undermine the supremacy of the Constitution in this manner. This
will be contrary to the supremacy of the Constitution, and will also be against the purpose
of the Constitutional Principles. The very reason for their inclusion in Schedule 4 is to
ensure that certain minimum provisions appear in the Constitution itself.

Comment on Specific Provisions Contained in the Proposed Bill of Rights
Our comments on these provisions will be confined to stating our views on the principles involved.
We have decided to do so in view of the fact that the specific wording of many of the proposed
clauses are in a process of constant change.
EQUALITY
1.

We support the concept of affirmative action, provided it is focused on unlocking the
potential of the disadvantaged individuals concerned. Affirmative action policies must be
applicable only in the case of persons who were indeed disadvantaged by unfair
discrimination, and must remain in force for a limited and specified period of time.

2.

The provision legitimising all measures "designed" to achieve equality, is too vague. Its
effect will be that such measures will be incontestable as long as the State can show that
they were aimed at achieving equality. No court will be entitled to judge these measures on
any other grounds. The provision should therefore be changed to refer to measures which
either will or will be likely to protect and advance these groups or categories of persons.

3.

Many commentators have emphasised that the right to equality must also apply horizontally
or, in other words, between person and person. In our opinion, this is a matter best left to
the legislature of the day.

FREEDOM OF EXPRESSION
Freedom of expression, which includes the right to commercial expression, is of great importance
to the business community, and the inclusion of this right is therefore welcomed.
As far as subclause (3) is concerned, option I would be preferable, but we would suggest that the
obligation not only be to reflect a diversity of opinion, but the full diversity of opinion.

ECONOMIC ACTIVITY
We are in favour of option 3, but would prefer it to clearly indicate that the right to economic
activity also applies to juristic persons engaging in the business of their choice. We are aware of
the fact that the very latest proposal for this clause contains a shift from freedom of economic
activity to freedom of occupation, and now also refers only to "citizens" being entitled to this right.
We assume that the concept of citizenship was adopted in order to address concerns about foreign
nationals being entitled to this right. We are however of the opinion that this issue can be
addressed by way of applying the Limitation of Rights Clause. In some instances the exclusion of
foreign nationals will be justified in an open and democratic society, and in others the opposite will
be the case (an example being the recent employment of Cuban doctors). Our suggestion therefore
is that this clause should continue to read "Everyone has the right to......”.
We cannot see how the fact that the vast majority of economic activity in a developed society takes
place through the vehicle of juristic persons can be ignored. It would be detrimental to investor
confidence if this aspect, which is provided for in the interim Bill of Rights, were to be omitted.
We do not think that the inclusion of the clause contained in option 2(2) will serve any additional
purpose. The right to economic activity should like all the other clauses be made subject to the
Limitation of Rights Clause, which will mean that any measures which the State may implement and
which are reasonable, justifiable and necessary in an open and democratic society based on freedom
and equality will be acceptable.

LABOUR RELATIONS
Constitutional principle XXVIII mandates the inclusion of the right to fair labour practices and the
right of employers and employees to join organisations and engage in collective bargaining. Our
position is that the Bill of Rights should not provide for more than this. Any extension of these
provisions will undermine the ability of the legislature to choose a particular labour relations
system. Our request is also that should the right to strike be included, it should be balanced by
including the right to lock out. If this is not done, the attractiveness of South African labour to
potential investors may be lessened.

THE ENVIRONMENT
We suggest that the right in subclause (a) be formulated simply as an entitlement to reasonable
legislative measures advancing an environment that is not harmful to health. In this regard South
Africa already has adequate legislation on its statute books, and international standards of
protection are enforced. Private causes of action are already available in the case of threatened or
actual injury to people.
We must also point out that the term well-being is so vague and all-encompassing that the article in
its current form may lead to totally unpredictable results, should the effect of the Bill of Rights be
that causes of action will be given against private persons. "Well-being" can inter alia be
interpreted to mean physical, social or emotional well-being, and this clause may therefore lead to a
myriad of causes of action.

PROPERTY
Introduction
We strongly advocate the retention of a property clause, a viewpoint which we will substantiate in
detail in the paragraphs which follow. We also feel that property should cover all forms of
proprietary interests, and not just land rights.
The Property Clause and the Issue of Land Reform
It is clear to anybody who has followed the latest rounds of the constitution-writing process that
the land issue has dominated the debate to such an extent that the real issues, namely the proper
protection of property, and of property in all its forms, have become somewhat obfuscated.
We acknowledge the importance of Land Reform, but are of the opinion that this complex issue
should be dealt with separately. We therefore do not regard either option 2 or 3 as a viable
solution.
While we do not for one moment question the need for the restitution of land to people who have
lost it as a result of the unjust policies of the past, we are somewhat concerned about the issue of
land restitution as against the issue of land redistribution. The inclusion of provisions on land
redistribution other than on the basis of willing sellers being fully compensated will totally
undermine the whole concept of the protection of property, and will also be unfair to landowners,
as only their property will be singled out for such treatment.

Redistribution of land and other resources should be catered for by the State by way of
empowerment programmes, for example the RDP. The resources of the State will have to be used
for these and other long-term tasks.
Some comments on options 2 and 3
We note that option 2 does not provide for the safeguarding of the eligibility to acquire, hold and
dispose of property. This basic right was selectively taken away from people during the previous
dispensation, and should be included in the final property clause.
Option 2 starts out by stating that no one may be deprived of property "except in accordance with a
law of general application". This qualification is however also found in Clause 35, the Limitation of
Rights Clause. It can be argued that since option 2 contains its own internal qualifier, the full
Limitation of Rights Clause, in which this qualifier is repeated, is not applicable in the case of a
deprivation of property rights. This is obviously not acceptable, and we suggest that the technical
relationship between internal qualifiers and the application of the Limitation of Rights Clause be
attended to in the interest of legal certainty.
Option 2 refers to expropriation which is "for a public purpose or in the public interest", while
Section 28 of the interim Bill of Rights only refers to "public purposes". It has been suggested that
the term "public purposes" ended up in the interim Bill of Rights due to its contents being
misunderstood by the negotiating parties, and that it should now be supplemented by a reference to
the public interest. We are concerned about the insertion of the term "public interest" on the basis
that it can be interpreted to have an extremely wide meaning. It should be pointed out that
governments always justify their actions on the basis that they are in the public interest. We are of
the opinion that the insertion of this terms, coupled with a relaxation of the duty of the State to pay
full compensation, will undermine the common law concept of property to the extent that it will not
be possible to certify such a clause as one which entrenches property rights.
Option 2 qualifies the duty to pay full compensation by referring to "the ability of the State to pay".
This approach is unacceptable. The difficulty is that it is inconceivable that the State with its rather
vast resources will, in the case of a single expropriation, ever be objectively unable to pay full
compensation. The test would thus appear to be subjective, but nothing is stated about its
contents. Should the test be the objective ability to pay, the State will be forced to expropriate on
the most extensive scale possible, since the larger the scale, the more diminished its objective ability
to pay full compensation will become.
The Case for the Retention of the Property Clause
General

We have taken note of recent developments in terms of which the option of not including a
property clause in the final Bill of Rights appears to have been scrapped, and would like to
commend the negotiating parties for the progress made in this regard. We regard it as absolutely
imperative for long-term economic growth that an effective property clause be retained, and would
therefore like to address the issue in terms of the recognised sources of the final Bill of Rights.
The Record of Understanding of 26 September 1992
We are of the opinion that it will be against the spirit of the September 1992 Record of
Understanding to delete the property clause from the final Bill of Rights, in view of the fact that
rights in property were fundamental rights guaranteed in the interim Constitution pursuant to par
2(b) of this Agreement.
Constitutional Principle II and Rights in Property as Fundamental Human Rights
We have already made mention of the requirement that all universally accepted fundamental rights
be provided for in the final Bill of Rights. Our submission is that property rights are indeed
increasingly recognised as such, also in many countries which do not even have a Bill of Rights.
The right to own and not to be arbitrarily deprived of property is recognised by the following
International Human Rights Instruments:
1.

Universal Declaration of Human Rights, 1948 (Article 17).

2.

Convention Relating to the Status of Refugees, 1951 (Article 13).

3.

Convention Relating to the Status of Stateless Persons, 1954 (Article 13).

4.

International Convention on the Elimination of All Forms of Racial Discrimination, 1966
(Article 5).

5.

American Declaration of the Rights and Duties of Man, 1948 (Article XIII).

6.

American Convention on Human Rights, 1969 (Article 21).

Some international conventions at a later stage added provisions on property, for example the
European Convention, which did so in its Protocol 1 of 1952.
We further feel that the question as to whether property rights should be entrenched in our final
Constitution should be answered mainly by looking at what took place in our own very recent past.
The previous dispensation was characterised by a lack of respect for this basic right, and it would

be unacceptable not to protect the property rights which in future will be acquired by the very same
people who were disadvantaged in the past.
The Property Clause in the Interim Constitution
Constitutional Principle II obliges the Constitutional Assembly to consider all the fundamental
rights contained in the interim Bill of Rights. This means that great significance will be attached to
the deletion of any of those rights, and that questions will arise as to the specific aims behind their
deletion. It will be extremely detrimental to political, business and investor confidence if the
property clause were to be removed in this manner.
National and Foreign Jurisprudence
We have taken note of the argument that the protection of property rights should be left to the
common law. In the case of legislative interference by the State, the simple fact is however that our
courts have in the past been unable to protect property rights. Our own recent past shows that it
does not make sense to argue that the protection of property rights should be left to the common
law and to the courts.
In countries in which property rights are protected, the courts have played an active role in doing
so, and have tended to interpret the concept of property to be as wide as possible.
International Treaties to which South Africa is a Party
South Africa is currently in the process of re-establishing its links with the international community
which were severed during the sanctions era. It is generally accepted that the country will only be
able to address the aspirations of its people if it can achieve an annual growth rate of at least 6-7%.
This will only be possible if the local business community, and also overseas investors, can be
persuaded to re-invest and invest in this country.
In this regard it is extremely important to look at the contents of the various Agreements for the
Promotion and Reciprocal Protection of Investments which were recently concluded by the South
African Government, and which are in the process of being ratified by Parliament.
These agreements contain the following highly relevant provisions:
1.

"Investment" is defined as "every kind of asset", and includes inter alia movable and
immovable property, shares and stocks, claims to money or to performance, all forms of
intellectual property rights and rights flowing from contracts or concessions.

2.

"Investor" is defined as natural persons or "companies", which are further defined as any
form of legal person.

3.

It is stipulated that "expropriation" or "measures having effects equivalent to
expropriation" shall only take place:
3.1
3.2
3.3
3.4

for public purposes;
under due process of law;
on a non-discriminatory basis and
against prompt, adequate and effective compensation at market value.

This format has been adopted and used in several recent agreements concluded between South
Africa and other countries.
Should the same protection not be afforded to local investors by way of the inclusion of a property
clause in the final Bill of Rights, South African citizens will certainly have to be informed why they
do not qualify for the same guarantees given to foreign investors. Local investors will then also
have to take their relative lack of protection into account when they get the option to invest
overseas after the expected scrapping of exchange controls.
It is simply imperative that the final Constitutional guarantees these same rights to South African
citizens, irrespective of whether they are natural or juristic persons. Not to do so will amount to
unfair discrimination against our own people, and will be in breach of the stated policy of
Government to afford equal treatment to foreign and domestic investors.
It should also be realized that Investor Protection Accords can only be enforced by the state of
which the investor is a national, and it is thus desirable for such an investor that the national law
also contains provisions for the protection of property. This grants him the power to enforce these
rights in his own name, and is indispensable to investor confidence.
International Law
Property rights are also protected in Public International Law. One such area of protection is found
in the various international human rights instruments discussed and mentioned above. Another
example can be found in numerous treaties on "friendship and co-operation", trade and investment.
Examples of the latter entered into by South Africa have been given above.
The protection of the property of foreigners has been recognized by customary International Law.
This rule is seen as part of an international minimum standard and provides for the responsibility of
a state for injury resulting from the taking of the property of a national of another state which is not
for a public purpose, is discriminatory and which is not accompanied by provision for just
compensation. It is true that developing countries have in the past objected to traditional
perceptions on "prompt, adequate and effective" compensation, especially to foreign multinational

companies. That "appropriate" compensation has to be paid is however recognized even in several
declarations of the United Nations (Encyclopaedia of Public International Law, Vol. 8).
Foreign Constitutions
We have already stated our view that the answer to the question as to whether property rights
should be entrenched as fundamental in the new South African Constitution should be arrived at
after an analysis of our own unique history. We do not think that a study of foreign constitutions
alone can provide a conclusive solution to this problem.
Political Demands
We are obviously aware of the political demands which the government of the day has to address.
We support many of these demands, which are mostly short to medium terms, but feel that they
should be addressed by the Government by way of the already referred to programmes like the
RDP. It would be unacceptable if short-term demands were to be allowed to undermine the
integrity of the final Bill of Rights, which will have to serve the country in the long run.
The Definition of "Property"
We have already referred to the extent to which land, as but one form of property, has dominated
the current debate. This is understandable due to our recent history, but we want to stress that the
Constitutional Assembly should look at property in its wider context, especially in view of the fact
that other forms of property are much more important to the wider business community than land,
which in the context of agriculture only contributes a few percentage points to the GDP.
Our particular concern in this regard is about one of the most important forms of commercial
property, namely intellectual property rights. Any analysis of the assets of ma or multinational
companies involved in the manufacture and distribution of branded goods clearly points out the fact
that their main assets are their trade marks, designs and patents, and the goodwill attached thereto.
We regard it as absolutely essential that the final Bill of Rights will provide for the protection of
these extremely valuable assets. We have therefore made a separate submission, dated 17 February
1996, on the inclusion of a dedicated clause providing for the protection of intellectual property
rights.
We are of the opinion that, should the Constitutional Assembly not find it practical to protect
intellectual property rights by name, it should at least afford it protection as part of a clause
protecting all forms of property rights. This will create legal certainty and will be highly beneficial
to investor confidence. In the United States of America, for example, all forms of property rights
are protected, and the courts have over the years continued to extend the scope of protection by
way of judicial interpretation.

Our request for intellectual property to be protected, can he briefly substantiated as follows:
1.

Constitutional Principle II is wide enough to cover the right of property in all its forms.

2.

The interim Constitution protects "rights in property", a term which has been interpreted as
including intellectual property rights (Cachalia, Cheadle, Davis, Haysom, Maduna and
Marcus, Fundamental Rights in the New Constitution, p 92).

3.

Constitutional courts in foreign jurisdictions like Germany have interpreted entrenched
property rights to include intellectual property (BVerfGE 31,229/239; 77,263; 791/25).

4.

South Africa has bound itself by way of inter alia the Paris Convention of 1883 and the
TRIPS section of the General Agreement on Tariffs and Trade (GATT) to protect the
intellectual property rights of foreign companies and nationals (see Articles 1, 6 quinquies
and 7 of the Paris Convention and Article 20 of the Agreement of Trade Related Aspects of
Intellectual Property Rights (TRIPS)).

5.

South Africa has bound itself by way of the abovementioned Investor Protection Accords to
fully protect these rights in the case of overseas investors.

6.

Some intellectual property rights are explicitly protected in the Constitution of the United
States of America.

7.

There does not appear to be a sound reason why only the property rights of landowners
should be singled out for protection. Not to protect other forms of property rights appears
to be discriminatory.

8.

We submit that the general public will have no reason whatsoever to object against such
protection, since it will be indispensable to economic growth.

Conclusion on the Issue of Rights in Property
Our request in conclusion is for a Bill of Rights which will indeed protect and entrench all forms of
property, and in particular intellectual property. The formulation of "rights in property" found in
the interim Bill of rights may in the end be the one that will provide full protection and be flexible
enough to cater for future developments.

SOCIO-ECONOMIC RIGHTS

The requirement that the provisions of the Bill of Rights must be justiciable, is especially important
in the case of the proposed inclusion of socioeconomic rights like access to housing, land and social
security. Framing these as absolute rights will almost certainly make them non-justiciable.
Removing them altogether may on the other hand be incompatible with the expectations of the
wider community, who would like to see that its aspirations are catered for in the Bill of Rights,
and that an obligation is placed upon the State to work towards certain goals. We are therefore of
the opinion that should they should be included, it be in the justiciable form of entitlement to
progressive government programmes to promote the provision of these benefits. It must
however be made clear that the enforceability of these rights will be subject to the reasonable
application of the resources available to the State.
The Constitutional Assembly will therefore have to find a solution which will allow fundamental
rights. We for the harmonious coexistence of first and second generation do not regard the current
formulation of these rights as pre-existing "rights to access" as a viable solution, since there is no
clarity as to what is meant by this.
We would also like to make a comment about the concept of a right to land as a socioeconomic
right. With land being a finite resource, we cannot see how this can be achieved, since it may in the
end imply a continuous Process of giving and taking away of land.

ACCESS TO INFORMATION
We fully agree that everyone should have the right of access to any information held by the State,
subject, of course, to restrictions which can be justified in terms of the Limitation of Rights Clause.
It is also of great importance to the business community that juristic persons should be entitled to
this same right, as is provided by the interim Constitution
We would however like to caution against the notion that individuals and especially business
entities do not differ from the State as far as this issue is concerned. Recent discussions of the
planned introduction of legislation similar to the American Public Information Act have brought a
variety of issues to light which will have to be fully investigated.
Any other issues concerning the availability of information should in our view be addressed by way
of national legislation.

JUST ADMINISTRATIVE ACTION
We support option 1, with the inclusion of the term "justifiable". Our view is that this option will
contribute to legal certainty and that it is in line with the characteristics of a modern-day
democracy, like openness and accountability.

LIMITATION OF RIGHTS
The purpose of subsection (2) of this clause is not clear, and we suggest that it be deleted.
We expect the options listed in subsection (1) of this clause to lead to a great deal of debate. Our
point of departure would be to request that the greatest possible level of legal certainty be achieved.
This would mean that the tests of reasonableness, justifiability and necessity should all be included
in the final Limitation of Rights clause.
We are also aware of suggestions that greater legal certainty can be achieved by way of
incorporating the guidelines formulated by the Constitutional Court in the case of S v Makwanyane
1995 (6) BCLR 665CC at para 104 into the final Limitation of Rights Clause. The Court was in
favour of the notion that when a determination had to be made as to whether the limitation of a
right was reasonable and justifiable in an open and democratic society based on freedom and
equality, all relevant factors, including the following, had to be taken into account:
(a)

the nature of the right that is limited;

(b)

the importance of that right to an open and democratic society based on freedom and
equality;

(c)

the purpose for which the right is limited;

(d)

the importance of that purpose to an open and democratic society based on freedom and
equality;

(e)

the nature and extent of the limitation;

(f)

whether the limitation can achieve the purpose for which the right is limited;

(g)

whether that purpose can be achieved through other means less damaging to the right that is
limited;

(h)

whether those other means would limit any other rights in the Bill of Rights.

We find this approach acceptable, and feel that it would be wise to give effect to the suggestions
made by the Constitutional Court about this issue.

APPLICATION OF BILL OF RIGHTS

Clause 7, which states that the State must respect and protect the rights in the Bill of Rights, should
stay as it is.
It is generally accepted that the ideal is that the values reflected in the final Bill of Rights will in
time permeate the whole legal system. We therefore welcome the proposed subclauses (2) and (3)
of Clause 39, but feel that they should end up as part of Clause 38, since they cover this aspect, and
are not really applicable to the issue of interpreting the Bill of Rights itself.
Subclause (1) of Clause 38, which states that the Bill of Rights, "where applicable, binds all natural
and juristic persons", is a major deviation from the interim Bill of Rights, which we submit was
intended to have only a vertical, and not a horizontal effect. We accept that this innovation is also
aimed at furthering the values contained in the Bill of Rights in the system of especially the private
law.
We believe that the issue of horizontality should not be dealt with in the Constitution, but should be
left to the legislature of the day, as was done in the United States of America by way of for example
the Civil Rights Act of 1964. This would be preferable to developing the law in a haphazard
fashion by way of a concurrent lawmaking process taking place in the courts.
As far as subclause (3) of clause 38 is concerned, we clearly prefer option one, which is based on
the provision found in the interim Bill of Rights. We are of the opinion that it is in the interest of
long term growth that juristic persons enjoy the full protection of the final Bill of Rights. Deleting
this provision will send a highly negative signal to the business community and to investors, and will
disavow the important role played by corporate citizens. It must also be pointed out that various
other countries protect the fundamental rights of juristic persons under appropriate circumstances.
The term "juristic persons" should also not be equated just to companies, but also includes entities
such as unions and church bodies. We do however want to suggest that the qualification that the
nature of the juristic person also be considered, which is not found in the interim Bill of Rights, be
deleted, since it appears to be superfluous.

INTERPRETATION OF BILL OF RIGHTS
As far as the interpretation of the Bill of Rights is concerned, we do not have a clear picture as to
how a clause protecting a specific right will be interpreted in conjunction with the Limitation of
Rights Clause. Our uncertainty pertains to determining the contents of a specific right. We would
very much like to have clarity on the question as to whether the Limitation of Rights Clause will be
brought into play each time the limitation of a protected right is challenged, or whether the
Constitutional Court will be able to limit the contents of the right in question simply by determining
what its contents should be in a democratic society.

Our suggestion in this regard would be that the contents of the right should be seen to be as wide
as is possible, and should then be narrowed down by judging whether the limitation placed on it is
justified in an open and democratic society based on freedom and equality. We therefore suggest
that it be made absolutely clear that it will be possible to subject all limitations to the criteria
contained in the Limitation of Rights Clause.

Conclusion
We would like to conclude by stressing that our submission is based on the notion that a
constitution should serve the people of a country in the long run, should achieve the highest
possible level of equity as well as legal certainty, should contain the minimum requirements
necessary for a democracy under the rule of law, and should contribute to long-term economic
growth. As the Bill of Rights will in essence be a human rights instrument, it should conform to the
ideals set for such instruments, in that it should be supreme and that the outcome of its application
should be predictable.

12 February 1996
1.

The draft constitution allocates human rights "per se”, not taking into account that
there are also corresponding responsibilities.
If one person does not respect the rights of another, he should not lay claim to his own
rights in terms of the same constitution.

2.

Although the constitution specifies that there should be no discrimination, it
discriminates between the life of the murderer and the life of his victim by protecting
the life of the murderer while he has taken the life of his victim, also depriving him of
all his rights.
This contradiction in the Constitution is the worst form of discrimination imaginable.

3.

Under the dispensation a criminal still has a vote while serving his sentence. No selfrespecting political party would want to be associated with a criminal element in this
manner.
In the case of serious crimes the court, in addition to the jail sentence, should have
jurisdiction to deprive the criminal of his right to vote for at least five years.
Those with a criminal record should not be eligible (for election) to any public body.

4.

The words, "Right of Access to ... “ are used in various instances. This is nebulous
and would result in numerous court cases. The concept should be detained as many
people believe it implies free access, allowing them to take whatever they want.

5.

A person's right to his private property is irreproachable. Violating this right through
ambiguous paraphrases is the most effective way of closing all doors to foreign and
domestic investors. It affects business confidence and reduces job creation.

6.

The right to strike may sound wonderful to labourers while they still have an employer.
If they strike, they prevent their employer from being competitive, eventually losing
their jobs.
No new entrepreneur would invest where a major labour element is involved. South
Africa needs many new jobs; not a few jobs monopolised by a few people.
The current complaint is that although a lot of money is invested, no new jobs are
created.

7.

The principle of "no tax without representation" is excellent, but is incidental to "no
representation without tax".
For this country to be successful, each one should contribute. Some people should not
live on the authorities by not paying for services and rental. Local authorities are
already bankrupt.

ANONYMOUS

AFRICAN ENTERPRISE
MICHAEL CASSIDY
Cascades
23 February 1996
It seems, and is now, a very far cry back to our Kolobe Lodge experience. It was
wonderful getting to know you [Mr. Hassen Ebrahim] at that time. And now you have
these great and elevated responsibilities. May you know the Lord's wisdom and strength
in everything.
My friend, I am coming through to you in connection with the proposed Preamble to the
Constitution as suggested by Prof. Martin Prozesky, after consultation with Archbishop
Tutu and Rabbi Harris.
I am in basic accord with the proposal, but I believe the first paragraph needs adjustment,
and I have spoken to Martin Prozesky about this and he indicates that he can live with my
suggestion. I am referring to the clause which reads: 'Some of us in pursuit of the
common good, others in faithfulness to the God whom many of us worship ... etc. etc.'
I believe this should read: 'Some of us in pursuit of the common good, and most of us in
faithfulness to the God whom we worship .... etc. etc.'
The fact is that the vast and overwhelming majority of people in South Africa are
[a]theists and this should be reflected in the wording.
As Prof. Prozesky said to me a few minutes ago, my proposal does reflect the spiritual
demographic truth and reality of our country.
Otherwise I endorse the proposal. I am sorry this is coming to you a little late, but I have
been out of the country in the last while, hence this delay.
While I am on the line to you, may I also say that I continue to have grave problems with
the 'sexual orientation' clause. Again, if you are seeking to be truly democratic, the truth
is that the vast majority of South Africans, in accordance with the teaching of all religions
down all the ages, believe that homosexual practice is wrong. The homosexual or lesbian
person needs compassion, understanding and healing, but their behaviour should not be
endorsed, let alone constitutionally protected. No constitution in the world, and certainly
no other constitution in Africa, has taken this line nor ever would. The human rights of
homosexuals and lesbians should be protected under other general clauses relating to
human rights. But to elevate sexual orientation into some sort of absolute whose equality
needs protecting along with the eternal absolutes of race, gender, creed, etc. is to inject a
moral absurdity into our constitution. I believe this will produce many more complications
down the line for our nation than it will ever solve. Ist would be tragic if history recorded
that our constitution-makers got it right in everything except for one major item of moral
blindness whose adverse consequences had finally become morally devastating.

May the God of all wisdom grant you and others His special insights and guidance in this
and other points.

SOUTH AFRICAN STUDENTS CONGRESS (SASCO)
STUDENTS' PROPOSALS TO THE CONSTITUTIONAL ASSEMBLY
(by David Makhura and Kenneth Creamer of the
South African Students' Congress)
The role that student's played in providing a moral voice against the old apartheid
system must now continue in the form of students contributing to building a new
society. For this reason, the South African Students' Congress (Sasco) believes that
the drafters of our new constitution should be inspired by a vision of a society where:
*

the tertiary education system fully services the educational needs of the whole
population,

*

there is an effective funding mechanism which practicalises students rights to
education, and

*

a democratic independent student movement is free to organise students'
contribution to socio-economic development and human rights

These objectives form the focus of the South African Student Congress's (Sasco's)
proposals to the Constitutional Assembly. The importance of Sasco making such
proposals became clear when it was discovered that the right of students to have
effective SRC's has been infringed by a government regulation passed soon after the
elections last year.
The offending regulation, which requires SRC's at technical colleges to gain "prior
written approval of the Council with the concurrence of the Principal" if they wish to
"affiliate" or "have any contact" with organisations outside their campus, infringes on
students' rights to freedom of association.
As a result, one of Sasco's proposals is that the Chapter protecting fundamental rights
include a paragraph headed "Students Rights", just as the rights of workers and other
groups are protected by the present Interim Constitution. By entrenching "Student
Rights" the Constitution will continue its trend of protecting the rights of individuals, not
only when they are experiencing difficulties on their own, but also when they are parts
of groups of people experiencing similar conditions and problems.
Sasco proposes that the "Student Rights" paragraph should make the following rights
explicit: the right to elect representatives with effective powers, the right to organise
freely across institutions without interference, the right to bargain collectively and the
right to be represented on structures of governance at tertiary institutions.
While recognising that these rights will have to be practicalised and turned into an
institutional reality through new legislation and the ammendment of existing legislation,
like the various Universities Acts, Sasco believes it is important that they also be
entrenched in the new Constitution. The inclusion of students' rights would be true to
the Constitution's nature as outlining the standards and norms by which we wish our
new society to be run.

-2In addition to the protection of student rights in the constitution, Sasco's proposals deal
with the structural relationship between the state and tertiary institutions. Sasco
proposes that this relationship be one which ensures the accountability of tertiary
institutions to the communities which they serve and one which respects academic
freedom.
Following the clauses of the present Interim Constitution which guide the relationship
between the SA Reserve Bank and the government, Sasco proposes that the nw
constitution ensure "regular consultation" between tertiary administrations and the
government to ensure accountability and facilitate implementation of the RDP.
Sasco also proposes that all tertiary institutions be included under the competency of
the national government. This would mean amending the present Interim Constitution
to include under the authority of the national government colleges and technikons,
which presently fall under regional authorities. This would facilitate the development of
a rational national programme of research, technology development and training.
In an article written by Albie Sachs in 1989, he argued convincingly that a Bill of Rights
does not necessarily entrench the rights of the rich versus the poor, but that a rights
based constitution can be an instrument which serves to expand the rights and
opportunities of the poor and marginalised.
In order to achieve this Sachs called for a process whereby "all the major forces ... are
involved in sections (of the constitution) that have particular relevance to them". Sasco
now heeds this call and willingly accepts this opportunity to contribute to the drafting of
our nations first democratically drafted constitution.
"A"
Constitutional Proposals of the South African Students' Congress
April 1995
Building a united, democratic, non-racial, non-sexist, equal and high quality
system of higher education.
Preface
The South African Students' Congress (Sasco) salutes the Constitutional
Assembly and the Government of National Unity, led by the African National
Congress which enjoys the demonstrable support of the vast majority of South
Africans, for providing the democratic student movement along with all our
people the opportunity to participate in the drafting of our nation's first
Constitution to be written by democratically elected representatives of all South
Africa's people.
1

The impact of the new Constitution on student organisation and tertiary
education generally

-31.1

The implementation of South Africa's present Interim Constitution, including as it
does a Chapter entrenching an all pervasive set of basic rights or standards by
which we aim to organise our society, heralds a new legal and social era for our
nation. Sasco submits that the entrenchment of fundamental rights, which
ensures governance under a rule of law guided by basic principles, should
remain a feature in the new Constitution which is to be drafted through this
consultative process.

1.2

For the purposes of this input, the present Interim Constitution defines two
important sets of relationships:
*

Firstly, how we structure our government and our public institutions

*

Secondly, it entrenches rights for students and student organisations
inter alia:

- the right to freedom of association (s17) [all sections quoted in this
proposal are to be found in the present Interim Constitution], and thus the
ability for students to organise effective organisations and representative
organs;
- the right to administrative justice (s24), and thus the right to open and
fair administration of our institutions;
- the right to our languages and culture (s31), and thus the right to
ensure the development and interaction of our various languages and
cultures in order to create a truly non-racial, non-sexist society; and,
most importantly,
- the right to education (s32), and thus the right to equal access to
educational institutions of high standard which will enable us effectively to
participate in development which will address the problems of poverty in
our society.
2.

Structuring of government and public institutions

2.1

Universities, technikons, technical colleges, educational colleges and nursing
colleges comprise the highest level of
education available in our society. As
such these institutions comprise an invaluable resource to our human
development, our economic progress and out nation's contribution to the world's
store of skill and knowledge.

2.2

As such the relationship of these institutions to the democratically elected
government, whose responsibility it is to ensure the well-being and development

-4of our nation, is of fundamental importance if we are to ensure that these
institutions are to be managed in an accountable and transparent manner.
[Refer to proposal "A" below]
2.3

There is an urgent need for the rationalisation of the present system of tertiary
education in order to speed up its transformation away from the inequality
entrenching role it played in the apartheid era. A long-sighted transformation
programme, aimed at ensuring tertiary education's pioneering role in maximising
our society's developmental potential and enabling fruitful competition and cooperation with the international community, should be democratically consulted
and planned at a national level to ensure the most rational use of resources
throughout the country.
[Refer to proposal "B" below]

2.4

Proposals:
Therefore, Sasco submits the following as principles worthy of inclusion in the
new Constitution, with all their necessary institutional implications:
"A":

That, while respecting the independence that comes with academic
autonomy and freedom:
-

the administration, or management, of all tertiary institutions be
carried out by democratically constituted structures of governance,
representative of constituencies present at such institutions and of
the communities which they serve;

-

such structures of governance should be "in regular consultation
with the National Minister responsible for National Educational
matters" {as is the mechanism upon which the relationship
between the South African Reserve Bank [another independent
public facility] and the Minister for National Financial matters
(s196(2))}.

-

this consultative requirement must be read with the present
Interim Constitutions stipulation under s247, which envisages
bona fide negotiations between the government and
administrations on issues relating to structures of governance and
powers and functions, and where such negotiations fail it
empowers government to intervene (s247(3)), as the inclusion of
the new principle will foster an ongoing relationship of
accountability and democratisation, rather than a crisis driven
process only making provisions to deal with situations of
disagreement,

-5"B" -

That all tertiary educational institutions be under the authority of
the national government, more particularly the National Minister of
Education, which would entail the inclusion of all colleges in the
list of issues for which the Provincial Administrations do not have
legislative competence (as listed in Schedule 6, referred to in
s126(1) of the present Interim Constitution).

3

Rights of students and student organisations

3.1

Rights of Students - Administrative justice

3.1.1 Students regularly experience problems when the administration of tertiary
educational institutions is unfair, incompetent or simply confusing. The
emphasis on transparency, rights to a fair hearing, rationality and the giving of
reasons for decisions, contained in the right to administrative justice (s24) can
only be of benefit to students' educational experiences and we believe that there
is a duty on all parties involved in tertiary education to ensure that these
standards of administration are implemented to the full.
3.1.2

3.2

Proposal:
Sasco calls for the maintenance of the right to administrative justice in
the new Constitution.
Rights of Students - Right to equal access

3.2.1 The right "to equal access to educational institutions" (s32(a)) fundamentally
breaks with former apartheid policies of segregation and exclusion. In order to
realise a situation where all young South Africans capable of succeeding at
gaining higher educational qualifications are provided with such opportunity, it is
necessary that an effective national bursary-loan scheme be established to
assist students through their financial difficulties.
3.2.2 Proposal:
Sasco calls for the maintenance of the right to education, most particularly of the
right "to equal access to educational institutions", in the new Constitution.
3.3

Rights of Students - Language and culture

3.3.1 Many of South Africa's languages and cultures have been suppressed and all
have faced forced segregation. This has stunted the development of a common
South African culture. The rights to language and culture (s31) and, where
practical, the right to "instruction in the language of ... choice" (s32(b)) together
with the objective of, where practical, establishing institutions of common culture
(s32(c)), place a large responsibility on tertiary educational institutions.

-6All parties involved in tertiary education are charged with the responsibility of
meeting these objectives through the formulation of language and cultural
policies with the objective of multi-linguacy and cultural development and
interchange in order to forge national unity.
3.3.2 Proposal:
Sasco calls for the maintenance of language and cultural rights in the new
Constitution.
3.4

Rights of Student Organisation - Free Association

3.4.1 The right to freedom of association (s17) forms the basis of any democratic
society. It protects the rights of individuals to come together in groups and
discuss issues and campaign for improvements in their lives and in society
generally.
Together with the right to freedom of assembly (s16) and the right to free
political activity (s21), the right to free association also protects peaceful protest,
generally meaning protest which does not offend against any of the other rights
entrenched in the Constitution, such as, the rights to life (s9), human dignity
(s10), freedom of security of person (s11), privacy (s13) and freedom of
expression (s15).
Building strong, democratic student organisation and the expression of opinion
through peaceful protest action are essential elements for the establishment and
maintenance of a democratic society now and in the future.
The right to form and freely participate in student organisation and the right to
elect effective representatives, through SRCs and other bodies at local,
provincial and national level without interference from administrations or the
state, is so important in the creation of a democratic social fabric that these
rights should be clearly entrenched in the new constitution.
Sasco's concerns are real, as the rights of students to free association and
organisation have already been infringed by laws passed by the new
government. Regulations passed on 9 May 1994 in Government Gazette
Number 15730 prevent student organisations at technical colleges form
affiliating to bodies of their choice without the "prior written approval of the
council with the concurrence of the principal" (S28C(2) of the Regulation).
Sasco calls for the immediate repeal of this regulation which offends against our
constitutional rights and we hold that the existence of such restrictions only
serves to strengthen our argument that it is necessary for a clear and
unequivocal entrenchment of student rights in the new Constitution.

-73.4.2 Proposal:

Sasco calls for the inclusion of:

-

the right for students to organise freely in and across institutions without
interference by administrations or the state,

-

the right for students to elect representatives to SRCs and other
representative
student
structures,
without
interference
from
administrations or the state,

-

the right of students to organise and bargain collectively with
administrations, the government and any other organisation, and that
such right be exercised both at macro and micro level,

-

the right to student representation on tertiary institutions governing
structures, most particularly the Council's and Senate's of such
institutions

In addition, Sasco calls for these rights to be included in a separate paragraph of
the new Constitution's Chapter on Fundamental Rights, the paragraph to be
headed "Student rights", in the same manner as the rights of workers are
included in the present Interim Constitution (s27).
4.

Closing word on process
Finally, Sasco submits that if the principles which it has proposed in this
document are to be included in the new Constitution, it would be appropriate if
its representatives, and the representatives of the broader student community,
be called upon to participate in the drafting of the clauses which contain these
principles in order to ensure that the democratic nature of the present
consultative process is maintained and deepened.

OFFICE OF THE GAUTENG
PROVINCIAL SERVICE COMMISSION
29 February 1996
CHAPTER 12 (PUBLIC ADMINISTRATION) OF THE WORKING DRAFT OF THE
NEW CONSTITUTION.
We refer to the above matter and to the document entitled Comments on Chapter 12
(Public Administration) of the Working draft of the new Constitution, which was sent you
by the Forum of Commissioners, and which was endorsed by the Public Service
Commission (PSC), and all the Provincial Service Commissions, except for Gauteng.
The only part of the document that we do agree with is that the name of the new should
remain the Public Service Commission, rather than it being changed to the Public
Administration Commission.
The Gauteng Provincial Service Commission (GPSC) is of the view that Chapter 12 of
the Working draft of the new Constitution succinctly sets out the principles on which the
ethos of the public service should be based, and that the structure of the Public
Administration Commission (PAC) that is included in the Chapter is suitable to the
needs of the public service, which is that the interests of the public need to be balanced
with the needs of the public service employees and that the interests of the national
government needs to be balanced against the needs of the provinces. In addition to this
the structure of the public administration as set out in the chapter fully accords with the
recent decision by the cabinet to amend and/or redraft the Public Service Act, so as to
bring the public service in line with many other democracies.
The most challenging task of the government, when it was elected in 1994, was the
restructuring of the public service so that it embodied the principles of nondiscrimination, so that it would deliver an efficient and effective service to the public and,
at the same time, it was necessary to quell the fears of the very threatened and insecure
public employees who had, in the main, effected the policies of the previous
government. The Public Service Commission and the nine Provincial Service
Commissions were given a specific status in the Interim Constitution in order that their
recommendations and advice would have constitutional backing and would, it was
believed, be more persuasive and far reaching.
Unfortunately this did not work out and the public service today looks similar to, and
performs in a similar manner to how it did prior to 1994. The Public Service
Commission, a bastion of the "old style" government, which was highly centralised,
based on rigid hierarchies and entangled in a myriad of rules that are anachronistic and
render it non-functional was able to do very little. Simultaneously the Provincial Service
Commissions had only that power that had been assigned to them in terms of the
Interim Constitution and those powers that the Public Service Commission deemed it
necessary to give to them. These powers were minimal, and while certain provinces
were able to effect radical changes through innovative thinking, most got stuck within
the paradigm laid down by the Public Service Commission.

-2The creation of a single Public Administration Commission in the Working draft of the
new Constitution and the simultaneous announcement of the redesigning of the Public
Service Commission is in line with contemporary public administrative theory and
heralds the way for massive and appropriate public service restructuring in that:
1.

The power and role of the Public Administration Commission is set out in section
172 of the draft. This section sets out the main principles around which the Public
Administration Commission should operate, namely that it should be independent
and impartial, and that its task is to promote the values set out in the section 171
of the draft constitution and any principles that may be incorporated in national
legislation. The fact that the wording of this section is set out in broad terms
allows for a healthy flexibility and adaptability that was not possible in the Public
Service Commission of the Interim Constitution.

2.

The Public Administration Commission will consist of national members, and the
provinces may nominate one person to be appointed to the commission. This is
appropriate in that the public service is regulated by national norms and
standards, and the provinces should play a role in developing these norms and
standards, while simultaneously informing the commission of the specific needs
of the different provinces so that, if necessary, certain provinces may, inter alia,
implement different norms and standards or be assisted in implementing the
norms and standards by other provinces.

3.

The draft Constitution accords with the recent cabinet decision to remove the
executive administrative powers from the Public Service Commission and create
a truly independent body which is able to monitor the development of the public
service, both nationally and provincially, and conduct appropriate strategic
research to facilitate advanced analysis, and at the same time creating a
department for the public service to develop and implement the policies of the
government in relation to the public service.

We do not feel that it will be necessary to address you on the issues that we have
raised, however should you deem it necessary we shall be more than willing to meet
with you. Should you wish to discuss this matter further please contact me.
PATRICK FITZGERALD (PROFESSOR)
CHAIRPERSON

FEDERATION OF AFRIKAANS CULTURAL ASSOCIATIONS
Johannesburg
20 February 1996
COMMENT: EDUCATION, LANGUAGE AND CULTURE: "WORKING DRAFT
OF THE NEW CONSTITUTION"
The Federation of Afrikaans Cultural Associations which consists of 2400 affiliated Afrikaans
cultural bodies would like to submit the following proposals to you for serious consideration:
A

EDUCATION
We would like to endorse Clause 28, Option 2(3) which states that, in terms of
fundamental rights, everone has the right to educational institutions which are based on
a common culture, language or religion. The condition must justly be that there is no
discrimination on ground of race and that the state may also not discriminate against
such an institution.
This fundamental right in state schools does not exclude the right to establish private
educational institutions at own cost, in terms of conditions spelt out in 28(2)(a), (b)
and (c).

B

LANGUAGE AND CULTURE
Important aspects of Section 3 of the 1993 Constitution are not emphasised in Clause
30, eg the fundamental right of everone to be allowed to use his own language.
The proposed Clause 30 can be retained with the addition of the following:
"Everone has the right to use the official language of his choice and be
addressed therein in his communication with any section of the state
structure. Members of Parliament, Provincial Legislatures and Local
Authorities may address all gatherings of the relevant institutions in the
official language of their own choice."

With sincere thanks, and trusting that you will consider the proposals favourably.
CRONJE, HENNO (Ds)
Chief Executive Director

NORTHERN REGION OF THE TRANSVAAL LAW SOCIETY
14 February 1996
COMMENTARY ON THE WORKING DRAFT OF THE NEW CONSTITUTION
The Northern Region of the Transvaal Law Society wishes to comment as follows on the
entrenchment of the new constitution and chapters 2 and 6 of the Working Draft of the new
constitution :
ENTRENCHMENT OF CONSTITUTION:
The constitutional principles contained in schedule 4 of the present interim constitution should also
be contained in the new constitution and together with the bill of rights should be entrenched to a
greater extend as is provided for in the working draft.
CHAPTER 2 OF THE WORKING DRAFT:
2.1
CLAUSE 7
This clause is supporter in the form contained in the Working Draft.
2.2

CLAUSE 8

Option 2 of sub-clause 2 is preferable while clauses 1 and 3 are supported but with the omission of
the word "unreasonable" in sub-clause 3 and consequently subclause 4 need not be included in the
Constitution.
2.3

CLAUSE 9

This clause is supported.
2.4

CLAUSE 10

Option 2 is preferable. The wording of this option is almost identical to that of Section 2(1) of the
European Convention on Human Rights. The uplifting of the death penalty is recognised in certain
circumstances in various other democratic states. It is widely accepted that crime in South Africa
has reached such an extent that it is in itself threatening democracy. The uplifting of the death
penalty in certain circumstances will probably not only be welcomed by the majority of South
African citizens but also internationally.
2.5

CLAUSE 11

Sub-clauses 3(a) and 3(b) must be made subject to the proposal contained in clause 10 above.

2.6
CLAUSES 12, 13 and 14
These clauses are supported.
2.7

CLAUSE 15

This clause together with option 2 under clause 3 is supported.
2.8

CLAUSES 16 and 17

These clauses are supported.
2.9

CLAUSE 18

This clause is supported but the right to vote should be limited to citizens of 18 years and older.
Persons who have been tried in any of the country's courts, and subsequently have been found
guilty of a crime and received a prison sentence should not have the right to vote during such
imprisonment.
2.10

CLAUSES 19 and 20

These clauses are supported.
2.11

CLAUSE 21

Option 2 is supported.
2.12

CLAUSES 22 and 23

These clauses are supported.
2.13

CLAUSE 24

Option 3 is supported.
2.14

CLAUSES 25 and 26

Although the intention of these clauses is worthy of praise, they are unattainable and the rights
concerned should not be entrenched.
2.15

CLAUSE 27

This clause is supported except that clause (f) should be omitted and replaced with a clause to the
effect that a child, in addition to his rights in terms of Sections 11 and 34, also has the right to be
detained separately from persons over the age of 18 years and under circumstances which take his
age into account.
2.16

CLAUSE 28

Option 2 is supported. It must, however, be specifically stipulated that only those who are
prepared and able to pay tuition fees to a State-aided school should be admitted to such school.
2.17

CLAUSE 29

Option 1 is supported.
2.18

CLAUSE 30

This clause is supported.
2.19

CLAUSE 31

The entrenchment of the right to information on a horizontal level as contained in sub-clause 1 (b)
is not acceptable. It should merely be stated that every person has the right of access to all
information held by the State or any organ of State on any governmental level in so far as such
information is required for the exercise or protection of any of his or her rights.
2.20

CLAUSE 32

None of the options is supported. It is recommended that Section 24 of the current interim
Constitution, Act 200 of 1993, remains unaltered and is included in the new Constitution.
2.21

CLAUSE 33

This clause is supported.
2.22

CLAUSE 34

Option 1 in respect of sub-clause 1 (e) is preferable.
Sub-clause 3(e) should stipulate that an accused has the right of legal representation at the State's
expense if it is in the interests of justice.

Regarding sub-clause 4 : unconstitutionally acquired evidence should not per se be excluded. The
section should merely provide that unconstitutionally acquired evidence should not be allowed if
the court finds that in the light of all the surrounding circumstances such evidence will result in a
miscarriage of justice. The court should have a discretion to disregard evidence obtained
unconstitutionally for the promotion of the values of an open and democratic society based on
freedom and equality.
2.23

CLAUSE 35

It is recommended that the limitation of rights contained in clauses 33(1) and 33(2) of the current
interim Constitution, Act 200 of 1993, should be included unaltered in the new Constitution save
for the amendment of the relevant sections referred to in sub-clauses 1 (b)(aa) and (bb).
2.24

CLAUSES 36 and 37

These clauses are supported in the form as contained in the Working Draft.
2.25

CLAUSE 38

It is recommended that clauses 7(1), 7(2) and 7(3) of the present interim Constitution, Act 200 of
1993, be repeated unaltered in the new Constitution.
2.26

CLAUSE 39

This clause as contained in the Working Draft is supported.
CHAPTER 6 OF THE WORKING DRAFT
3.1

With regard to clause 100, option 2 is supported.

3.2

It should also be stated that each of the nine provinces should have its own Supreme Court.

3.3
Provision should be made for the appointment of an Attorney-General who will be in charge
of all prosecutions in the country, with nine deputies, one for each of the nine provinces.

1996/02/05
COMMENTS ON WORKING DRAFT: CONSTITUTION
1.
PREAMBLE
In the preamble the citizens of the country should make themselves subservient to the Almighty
God.
MOTIVATION
The majority of citizens by far believe in the Almighty God. For example: A survey made in seven
prisons where I work, has shown that 93% of the prisoners do adhere to a church/faith. The fact
that 7% do not belong to a church/faith also does not mean that they necessarily do not believe in
God. I consider a survey in prison as of great value, because prisoners are seen as transgressors
and reckless people in general
2.

CHAPTER 1

2.1
Republic of South Africa
Add: to the glory of the Almighty.
MOTIVATION
By this addition the absolutising of man (humanism) is excluded as this is not the view of the
majority of the population.
2.2

-

2.3
Citizenship
Add.. "with the exception of certain rights of children, sentenced people and certified mentally ill
people". More exceptions may be added.
Motivation
Wrong interpretations can be restricted if as many essential limitations as possible can be added
directly to the Constitution in stead of relying on a general clause making provision for limitations.
*

Children, for instance, will not be able to vote;

*

Certain privileges of sentenced people will necessarily have to be withheld from them;

*

It is obvious that mentally ill people won’t be able to enjoy all rights.

By dealing with limitations in this way, greater credibility is given to the Constitution and it
becomes more acceptable by the people.

2.4

-

2.5
National Symbols
It is suggested that the following is accepted: "Die Stem van Suid-Afrika”, plus the original shorter
version of “Nkosi, sikelel' iAfrika as national anthems.
See annexure A.
MOTIVATION
Complaints were received that our Anthems are too long. Therefore the singing of 'Nkosi' as it was
sung in the past in our churches, will contribute to shorten it. If, unavoidable the shortening of 'Die
Stem' may be considered, but that will be hardly possible as there are no repetitions and no later
additions to the first verse itself.
2.6
Languages
The third option is preferred with the addition: "Every citizen has the right to use the language of
his/her preference."
3.

CHAPTER 2

Bill of Rights
3.7

-

3.8
Equality
Option 2 is preferred with the alteration at (4): Differentiation on one or more of the grounds listed
in subsection (3) is unfair unless it is established that the differentiation is fair/necessary.
MOTIVATION
“Discrimination” refers to a bad action (this prefix means bad) whereas' “differentiation” refers to a
fair distinction for instance: toilets for ladies and gentlemen.
3.9

-

3.10 Life
Option 2
Is correct
MOTIVATION
Every one has the right to life in so far as he/she respects the life of others.

As Chaplain I am experiencing at present that life-sentence prisoners sometimes murder one
another because they are apparently without conscience and they have nothing to lose. When I, for
instance wanted to conduct a thanksgiving service with ex-death sentenced prisoners, it was not
possible, because the prisoners wanted to kill one another. The tension that is caused by this for
Warders, is beyond description.
3.11

-

3.12 Slavery, servitude and forced labour
Alter to: No one may be subjected to:
(a)
(b)
(c)

slavery,
servitude or
forced labour unless sentenced by a legal court to compulsory labour.

MOTIVATION
Recent observations i.a. in the USA have shown again that compulsory labour very often forms a
very beneficial part of the rehabilitation process. Of course, it has to be done with recognition of
human dignity.
In contrast to this it is found in SA Prisons that there are many prisoners who don’t want to do a
stitch of work, not even to keep their own living quarters in order but still they receive their
privileges of good food, hot and cold water, toiletries, bed, mattress, 5 blankets, recreation etc. No
wonder that some of them do return very easily to prison.
3.13 Privacy
Subjected to obvious limitations.
MOTIVATION See 2.3.
3.14 Freedom of religion
Add to 2(b) .... according to the convictions of the concerned persons.
MOTIVATION
Institutions should not be used as places of proselitising.
3.15 Freedom of expression
Add: 2(d) Explicit pornography.
MOTIVATION
About this matter numerous submissions were made already. I just want to stress two
considerations again:

*

Pornography is in conflict with the most important religions of the country;

*
It was already established that pornography plays a contributory role in the occurrence of
many rape cases.
3.16 Assembly, demonstration and petition
Alter to:
Every adult citizen has the right, peacefully and unarmed, to assemble, to demonstrate (except
persons serving a sentence), or to present petitions. Nobody may be forced to take part in such
actions.
MOTIVATION
Minors often may, due to a lack of experience, not have the ability to differentiate to take part in
such actions in a responsible way.
*
Due to
(a)
the security situation in prisons and
(b)
the conditions that correctional supervision cases have to keep, it will not be permissible for
them to take part in such assemblies and demonstrations.
3.17 The Right of Association
Add.. ... and disassociation.
3.18 Political rights
Change 18(2) to: Every citizen above 18 years (except sentenced prisoners) has the right to ....
MOTIVATION
*
18 Years See motivation at 3.16.
Sentenced prisoners
(a)

Voting may cause a serious security risk;

(b)
It will lay an almost unbearable administrative burden on staff not geared for it;
(c)
Criminal offenders serving a prison sentence should not partake in the political process, in
order to prevent criminal manipulation of the government.
3.19

-

3.20 Freedom of movement
Must be restricted in the case of sentenced people.

3.21 Economic activity
Must be restricted in the case of sentenced people.
3.22 Labour relations
Alter 22(2)(c) to: to strike, except workers doing life-essential duties, namely policemen, Defence
Force members, Correctional Service members, Medical staff, paramedical staff, traffic police, fire
brigade members and Public Electricity workers
3.23

-

3.24

-

3.25 Housing and Land
Alter (2) to begin as follows:
No one may be evicted from their legally obtained home arbitrarily and.....
MOTIVATION
The suggested clause will make it almost impossible to get overnight illegal squatters speedily
removed from your front garden lawn, for instance.
3.26

Health, Food, Water and Social Security

Change (1)(b) as follows: (Everyone has right to have access to - )
(b)
sufficient food and clean water, unless while holding another person’s hostage; and
MOTIVATION
I have experienced it myself, that while I was assisting in mediating during an armed hostage drama
that the present clause in the Constitution caused life threatening situations. You are forced to
provide food to somebody who are holding a loaded pistol against the head of another person!
27-34 3.35 Limitations of rights
Add to the end of 35(1)(a).
...”in order to protect the Bill of Rights.”
DS. H J KRITZINGER
DEPARTMENT OF CORRECTIONAL SERVICES : EASTERN CAPE
PROVINCIAL CHAPLAIN
[editor’s note : Annexure A has not been scanned in.]

5 February 1996

CONSTITUTIONAL AMENDMENT: LOTTERIES AND GAMBLING
Upon my appointment as Minister for General Services, the President of the Republic, Mr Nelson
Mandela, in terms of section 91 of the Constitution of the Republic of South Africa Act 200 of
1993 on 15 March 1995 assigned the administration of the provisions of the Gambling Act 51 of
1965 as well as the Lotteries and Gambling Board Act 210 of 1993 to me under President's Minute
Number 44 of 1995.
In this capacity, I have received three extensive reports from the Lotteries and Gambling Board
("the Board" hereafter) established under determination of a national policy with regard to the
administration and management of gambling. Cabinet after extensive deliberation resolved that a
Lotteries Bill which inter alia provides for the establishment of a national lottery will soon be
introduced in Parliament. It is against this background that I wish to submit a proposal for an
amendment to Schedule 6 of the Constitution of the Republic of South Africa 200 of 1993 to be
considered in respect of the current constitutional processes.
Section 126 of the Constitution inter alia provides that "[a] provincial legislature shall have
concurrent competence with Parliament to make laws for the province with regard to all matters
which fall within the functional areas specified in Schedule 6." [of the Constitution]. The second
item in Schedule 6 refers to "Casinos, racing, gambling and wagering". I wish to propose that this
be amended In the applicable schedule of the new constitutional text to read "Casinos, racing.
gambling and wagering, excluding lotteries and sport pools”.
Gambling in general, including lotteries, was the subject of the Board’s investigation. It concluded
in its interim report of October 1994 at paragraph 3.0 (c) on page 9 that "[a] national state lottery
should be owned and controlled by central Government." Government has the authority to legislate
on lotteries and gambling in South Africa while Schedule 6 to the Constitution of the Republic of
South Africa, 1993 (Act 200 of 1993), excludes lotteries from the legislative competencies of the
Provinces." In its main report of March 1995 on page 64 it argued that 'legislative competency
with regard to lotteries is vested in central government.” (own emphasis In all three above quotes).
Sport pools represent a specific type of lottery and it is submitted that the same arguments
advanced in respect of lotteries applies to sports as well.
I also attach a copy of a legal opinion on this matter provided by the State Law Advisers. They
conclude that " ... if the Legislature had intended to confer on the provincial legislatures legislative
competence with regard to lotteries it would have done so expressly. They also refer to an opinion
supplied to the North-West province by senior counsel which agrees with this conclusion.
Section 156(1B) of the Constitution makes special provision for lotteries next to casinos, gambling
and other games of chance. It can therefore be argued that had the Legislature intended to include
lotteries in Schedule 6, it would expressly have stated so, as is the case in section 156(1B).

I would therefore argue that in order any possible ambiguity, it is desirable to expressly state the
specific exclusion of lotteries and sports pools from the item in question. This in no way create an
untenable position, as other items of Schedule 6 have specific exclusions, such as education, local
government and nature conservation.
From my point of view as responsible Minister, I would concur with the State Law Adviser's
conclusion. It Is clear to me from experience I have gained In last 18 months that lotteries and
gambling are two very different concepts albeit that both are games dependent inter alia on chance.
In this regard, I wish to draw your attention to the distinction between "gaming" and “gambling”.
The latter is, together with lotteries and other games of chance, included in the former. The word
“gaming" is however not included in Schedule 6. Cabinet has furthermore indicated its acceptance
that lotteries form part of the responsibility of the national Government as well as its desire that it
be treated as such. The Lotteries Bill soon to be introduced is indicative of this.
I should therefore be much obliged if you could cause my proposal to be circulated to all interested
parties in the constitutional process. If further elucidation on any of the above points is required, I
would be happy to be of assistance.
CHRIS FISMER MP
MINISTER

LEGISLATIVE COMPETENCE OF PROVINCES IN RELATION
TO LOTTERIES
The State Law Advisers remark as follows:
1.

Section 126(1), read with Schedule 6, of the Constitution of the Republic of South Africa
1993 (Act No.200 of 1993), herein referred to as “the Constitution”, provides that a
provincial legislature shall be competent to make laws for the province with regard to, inter
alia, “casinos, racing, gambling and wagering”. The Lotteries and Gambling Board,
established by section 2 of the Lotteries and Gambling Board Act, 1993 (Act No.210 of
1993), is, according to the submission, “aware of the distinction recognised world-wide, as
well as in the submissions to the Board, between lotteries and gambling”. The members of
the said Board are therefore of the opinion that “by virtue of its sovereignty, Government
has the authority to legislate on lotteries and gambling in South Africa while Schedule 6 to
the Constitution .... excludes lotteries from the legislative competencies of the Province”. It
appears from the submission that the provinces have some doubt about the correctness of
the afore-mentioned viewpoint. The North-West Province subsequently briefed senior
council to advise whether provinces have any legislative competence in respect of lotteries.
Our opinion on the matter and the said legal opinion is requested.

2.

In his opinion the senior council, inter alia pointed out that at the promulgation of the
Constitution the Legislature must have been aware of the existing legislation such as the
Gambling Act, 1965 (Act No.51 of 1965), which deals separately with gambling games and
lotteries. He concludes therefore that “had it been the intention to confer powers upon
provincial legislatures in respect of gambling as well as lotteries, that Parliament would have
done so expressly”. A development which could be seen as having complicated the matter
was, according to the senior council, the insertion of subsection (1B) in section 156 of the
Constitution, which subsection provides as follows:

“(1B) A provincial legislature shall notwithstanding subsection (1) have exclusive competence
within its province to impose taxes, levies and duties ... on”
(a)
(b)
(c)

casinos
gambling, wagering and lotteries, and
betting”.

The senior council concerned points out that section 156(1B) of the constitution authorizes
the provincial legislature to impose taxes, levies and duties on, inter ali, lotteries and has
nothing to do with the legislative competence granted to a provincial legislature in terms of
section 126 of the Constitution. The powers conferred in these two sections should
therefore not be confused with each other. According to the senior council this point is
emphasized by the fact that section 156)1B) of the Constitution does not cover all the
possibilities expounded in Schedule 6 therefor, for example a provincial legislature is
competent to legislate on “racing” but is not empowered to impose taxes etc in respect of
“racing”. The senior council, therefore, concludes that provincial legislatures are “not
competent to make any laws other than laws imposing taxes, levies or duties and providing
for mechanisms enforcing such taxes, levies or duties, on or in relation to lotteries.”
3.

In our opinion the arguments expounded by the senior council in his opinion are sound and
we are, therefore, in agreement that the provinces do not have legislative competence in
respect of lotteries. To further substantiate this opinion we must point out that it is not only
in the Gambling Act, 1965, that a distinction is made between gambling games and lotteries
but that such distinction has been made from ancient times. It appear that the first public
lottery to be recorded in England was in 1569 (Jarlath Finney, Gaming, Lotteries,
Fundraising and the Law, 1982, at pp 5.9). It would seem that the first Proclamation with
regard to gaming was in 1363 followed by a Statute in 1388, the Unlawful Games Act in
1541 and subsequently various Gaming Acts (see in general Chenery, The Law and Practice
of Bookmaking, Betting, Gaming and Lotteries, 1963; Finney op cit at pp 1-5; Halsbury’s
Statutes of England and Wales Fourth Edition, 1993, Volume 5). It seems that the first
Lottery Act was passed in 1698 (see Wharton’s Law Lexicon, Thirteenth Edition, 1925 at p
386). Bearing the history of gambling and lotteries in mind and the fact that much of our
law in this respect is based on English models and precedents as well as the fact that the
concepts concerned are defined separately in the Gambling Act, 1965, it can be presumed
that at the promulgation of the Constitution in 1993 the Legislature was aware of the
distinction that has always been made between lotteries and gambling (see Steyn, Die Uitleg

van Wette, Vyfde Uitgawe, 1981 at p. 132; Young & Co. v Mayor of Royal Leamington
Spa (1883) vol 8 App.Cas 517 at 526 and Ex Parte County Council of Kent and Council of
Dover (1891) 1 Q.B. 725 at 728). Therefore we are of the opinion that if the Legislature
had intended to confer on the provincial legislatures legislative competence with regard to
lotteries it could have done so expressly.
DIRECTOR-GENERAL: JUSTICE
M A OLWAGE/G J VAN ZYL
1995-01-04

THE NEW CONSTITUTIONAL PROPOSAL
BY
UMSO CHILDREN CLUB AND ILITHA PARK CHILDREN
PROJECT
On the 17 February 1996 these two areas organisation, one from Nyanga and the other
from Khayelitsha, met at Khayelitsha KETRIC Centre where the group of about 75
children who were introduced to the children charter. It should be mention from the
onset that these children have never have the chance to participated in any drafted of
the charter, but as soon as this charter was discuss it became apparent that it close to
their heart.
KHOLIWE TSETSANA, 15 years from Nyanga, feel that 20 February to be a day or a
deadline for submission is too soon. It should be extended so that more and more
groups can have time to contribute.
CHUMISA, 13 years from Khayelitsha says children should not be look at as asset,
entitied, minors or even worse to be treated as up and down parents service ...
XOLISWA MNINZI, i5 years from Nyanga, suggest that children should not be protected
from information or truth, they should be accessed and taught to make their dicesion ...
In conclussion group will further for ABUSE on 24 Feb. child labour and lw on the 9
March. We hope to continue to submit as time alowes

4 December 1995
RE: COMMENT ON THE WORKING DRAFT CONSTITUTION
Having read the working draft of the constitution, I have the following comments to make:
1)

Section 8(2)- Option 1 allows for affirmative action which is pure reverse racism (no
matter how well it is dressed up!) and is therefore grossly
discriminatory and an insult to the ability and intellectual capability
of all people of colour or gender. This is NOT equality and has
never worked in any country and only serves to promote and
prolong racial hatred and/or intolerance.

2)

Section 10 -

3)

Section 11(2)(b)

This sub-section should be included as people will never agree on
abortion therefore each person should make up their own mind
regarding this issue (freedom of choice)

4)

Section 14(1)

add the words: "except Satanism and the occult which violates
everyone's freedom".

5)

Section 15(3) should be deleted - why should the state be treated differently!

6)

Section 18(1)(c)

Option 2 is preferred as the justice system needs to have "teeth". Why must
taxpayers pay to keep habitual, violent, unrepentant and
unreformable criminals fit and healthy and with a nice roof over
their heads! (This is better than most law abiding citizens get).

Exclude "in a non-violent, non-threatening and non-intimidatory
manner"
7)

Section 2.2(2)(c)

Limit this right to work related mattes as the country as a whole
has suffered enough by unnecessary "sympathy" strikes.

8)

Section 22.3(c)

Include the right to lock out and to dismiss employees that are
unreasonably striking or causing intimidation and enticing others to
strike and damaging property or acting or committing violence.
(Employers should have the same rights s individual employees!)

9)

Section 24(3)(d)

Option 2 - why must the states ability to pay affect this? Delete item
(4) of the this option as land "reform" is again discrimination in
most cases any way. (If you want to fully "reform" the land then
give the whole country to the bushmen!)

10)

Section 24(3)(a)

Option 3 - exclude land reform or all farmers will leave also see my
reasons under point (9).
Land reform is just reinstating what was done during apartheid i.e.
racism all over again but in reverse. Besides, what about the land

the blacks took from the bushmen etc. You can’t only half reform
the land to the benefit of blacks only. That is racism and is
unconstitutional!
11)

Section 27 -

"Children" should lose their special rights and be treated as adults
on committing any serious offence (e.g. rape, murder, robbery,
assault) as by committing such a crime they have shown that they
can and are willing to take on adult responsibilities and should be
punished as an adult.

12)

Section 27(3)

A person is certainly not a child after his 16th birthday. He can kill
for his country - why should he be treated as a child by the courts
when he kills for himself or R50 or whatever!

13)

Section 27(1)(f)(ii)

Add the words "and crime"

14)

Section 28 -

Option 2 is the only logical choice as why should e.g.: a Christian
school want to admit a Satanist?

15)

Section 29 -

Option 1 - why should any body not have the same rights as the
people within that body.

16)

Section 32 -

Option 2

17)

Section 33 -

Access to the courts should be free!

18)

Section 34(3)(f)

Not testifying should be seen as pleading guilty and/or contempt of
court. (Why would an innocent man not testify)

19)

Section 34(3)(h)

delete - if he's guilty then so be it

20)

Section 34(3)(k)

- add: "unless substantial new evidence comes to light".

21)

Section 34(3)(m)

delete - he knew of the punishment at the time of committing the
offence and should be punished accordingly.

22)

Section 34(4) add:

"unless the evidence is crucial to the case and the violation of rights
was not serious and justifiable in the circumstances". (If he's guilty,
why should he go free on a technicality!)

23)

The government gazette should be made available free to anyone who wants a copy and
should be displayed in all magazine/book stores.

Thank you for the time taken in reading this and I hope you take note as carefully as I have read
this long winded document. Its nice to be free!

A H W RILEY

ASSOCIATION OF GOVERNING BODIES
EASTERN CAPE ASGOB
COMMENTS ON CHAPTER 2 BILL OF RIGHTS : CLAUSE 28 Education
COMMENT
Our association, ASGOB, very strongly supports OPTION 2 of Clause 28.
Introduction
We as parents want our children to grow into responsible, competent, caring adults, and
whereas more and more children are failing to reach this goal. We as parents have both the
responsibility and the right to provide an education for our children.
It is now time to find the root of our schooling difficulties and to start working toward a
genuine solution. But the difficulties of education and values cannot be separated . the
diversity of values held by parents - and the differing hopes they old for their children - cannot
be addressed adequately by a common school system, even if it is well funded and staffed with
talented, caring teachers.
We cannot have a society that is both free and peaceful when government legislators use our
schools to shape attitudes or control the content of anyone's mind.
Serious disagreements normally arise between parents and schools over whose values will be
taught. These conflicts have harmful results.1
*

They reduce parent support for teachers;

*

They undermine student respect for teachers, parents, and ultimately, all authority;

*

They cause dissension among groups contending for control of schools and children.
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The new constitution should of course not only contribute to address the abovementioned
problems, but also to reform the present system of education bearing in mind that it can never
resolve the conflicting values in education and never ignore them.
Philosophy
The term education has had a variety of definitions. The traditional view of education is
expressed in the formal instructional activities conducted in schools. A better definition is that
education is a lifelong process that includes both formal instruction and the board range of
other experiences, including television viewing, peer relationships, and family living, that

usually occupy more time and often exert more powerful influences than does formal
schooling.
Education can be viewed as a product, a process, or both. Philosophers of education who
focus on education as a product - the result of teaching and learning activities - look
particularly at such factors as goals, aims, competence, effective teaching, and standards.
Those who view education as a process are concerned primarily with the quality of the
learner's experience, the nature of methodologies, and the relationships between teachers and
students and among students. To some extent, conservative philosophers of education see
education mainly as a product, progressive philosophers of education tend to see it mainly as a
process. We as ASGOB argue that product and process are inseparable.
The philosophy of education is concerned with ideas about the nature of society and the
impact of these ideas on education. Our new constitution should view society as a structure
that sustains individual life, represents traditional knowledge and values, and passes these
things on to the young. The primary purpose of education from this point of view is to serve
the needs of society.
A well-known example : Education in Belgium
The school system in this country also comprises three levels: basic school, for ages 6-12;
secondary schools, for ages 12-18; and a third level providing university or other higher
education. Education is compulsory full-time for all children aged 6-16. The education system
is exceedingly complex and reflects the linguistic and religious differences within the nation.
The two-principal types of schools are the "official" schools, which may be run the state or by
a province or municipality, and the “free" schools, which may be established by any corporate
body but are usually run by Roman Catholics.
Official schools run by the state are required to provide a neutral education, that is, one that
respects all philosophical and religious views held by parents and offers a choice of instruction
in Catholicism, Protestantism, and Judaism or in non-religious ethics. The official schools run
by municipalities or provinces can offer either a religious or neutral education.
The free schools, which are predominantly Roman Catholic, provide a religious education.
Both official and free schools are subsidized by the state, which is also charged with the
responsibility of providing each family with a choice between a neutral or religious education,
either through construction of facilities or through provision of transportation to the desired
type of school in other districts.
Our association, ASGOB, therefore very strongly supports OPTION 2 of clause 28 of
Chapter 2 : Bill of Rights.
PROFESSOR A S KOORTS
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HUMAN RIGHTS
My request to G.N.U. is that natural human rights must be a thing that GNU is serious
want to see it taking place in S. Africa and world as a whole.
Please do not concentrate on the white people governing system forgetting about black
traditions and culture who are owner of this land.
It must not be a song, we want to see changes taking place, blacks given their natural
human rights.
WAGES & EMPLOYEES RIGHTS
Please encourage bussiness people to pay better wages because in less than 15 years
will be demanding to share profit with owner or with company.
Workers rights must be secured by employed government inspectors. Racialism must
be quickly stamped out before it is too late.
LAND
My suggestion is that those agriment taken at World Trade Centre must be taken as
solution or final decition on land issue.
AS a black person in S.Africa who is born under apartheid government, I do not see
dual ownership (Black and whites) of this land with success. South Africa is for blacks.
Our land must be given to black traditional leaders. If they were part of World TC
agriment, than they must be black trustees till we elect our black traditional leaders.
We are seriosly want our land back otherwise we will fight for it.

