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The Council's representative at the abovementioned hearing will be Mrs Eva Mahlangu, a

teacher at the Filadelfia Secondary School for children with disabilities, Eva has a disability

herself.

We thank you for the opportunity to comment.

It is Council's opinion that many women are disabled because of neglect, abuse and violence

and should be protected.  Further more Women with Disabilities are one of the most

marginalised groups and need to be empowered to take their rightful place in society.

According to the United Nations World Programme of Action Concerning Disable Persons:

"The consequences of deficiencies and disablement are particularly serious for women.  There

are a great many countries where women are subjected to social, cultural and economic

disadvantages which impede their access to, for example, health care, education, vocational

training and employment.  If, in addition, they are physically or mentally disabled their chances

of overcoming their disablement are diminished, which makes it all the more difficult for them

to take part in community life.  In families, the responsibility for caring for a disabled parent

often lies with women, which considerably limits their freedom and their possibilities of taking

part in other activities".

The Nairobi Plan of Action for the 1990's also states: Disabled women all over the world are

subject to dual discrimination: first, their gender assigns them second-class citizenship; then

they are further devalued because of the negative and limited ways the world perceives people

with disabilities.

Legislation shall guarantee the rights of disabled women to be educated and make decisions

about pregnancy, motherhood, adoption, and any medical procedure which affects their ability

to reproduce.

Measures should be taken to equalise the involvement of disabled girls and women in

programs of literacy, education, training, employment and leadership development.

Measures should be taken to remove cultural and religious traditions that   restrict    or   lessen

access    to    medical,    vocational, rehabilitation, employment, and other services for disabled

women".



During a Human Science Research Council/National Training Board inquiry into Strategies for

Training and Placement of the Disabled Person in 1986, it was found that 84.4% of women

with disabilities were economically inactive in comparison to 67.8% men with disabilities as

oppose to 38.8% of the total population.

The lack of equal opportunities in education, rehabilitation, training, employment etc., are the

cause of this disparity.

Attached please find a copy of the following:

a) The United Nations Standard Rules on the Equalisation of opportunities for Person

with Disabilities - Annexure A.

b) Disability Rights Charter of South Africa - see Article 12 Annexure B.

c) The Opinion of three different women with disabilities Annexure C, D & E.

d) Five social workers reports from our Regional Offices.  Annexure F, G, H, I & J.

H. MARAIS

ASSISTANT DIRECTOR - WELFARE

[editor's note: Annexure A, D and G are unscannable]

Annexure B

Disability Rights Charter of South Africa

We the disabled people of South Africa

Having consulted broadly among ourselves throughout the country and having put forward
demands on which this charter is based,

Realising that disabled people in South Africa are among the worst victims of the apartheid
system and that they suffer further discrimination as a result of negative social attitudes and
unequal treatment based on gender and class,

Reaffirming the duty of the state to protect our rights and for policy makers to ensure that
opportunities equal to those of the whole population are created for all disabled people in



South Africa and that they receive an equal share in the benefits of social and economic
development in our country,

Recalling  the fundamental principles of human rights entrenched by the United Nations
in the Universal Declaration of Human Rights, Declaration on the Rights of Disabled Persons,
the World Programme of Action Concerning Disabled Persons, the conventions and
recommendations of the International Labour Organisation on Vocational Rehabilitation and
Employment and all other documents with similar emphasis,

Therefore demand that;

Article 1. Non-discrimination

There shall be no discrimination against disabled people and they shall enjoy equal
opportunities in all spheres of life and they shall be protected against exploitation and all
treatment of an abusive or degrading nature.

Article 2. Self-representation

Disabled people shall be entitled to represent themselves on all matters affecting them and
resources shall be made available to enable them to fulfil this role.

Article 3. Health and Rehabilitation

Health and rehabilitation services and facilities shall be effective, accessible and affordable to
all disabled people in South Africa.

Article 4. Education

a) Disabled people shall have the right to mainstream education with personal assistance
where necessary, appropriate assistive technology and specialised  teaching.

b) Parents of disabled children shall have the right to participate in the planning and
provision of their children's education.

Article 5. Employment

a) All disabled people shall have the right to employment in the open labour market and
appropriate measures, such as quota systems and training programmes, shall be
implemented by government and employers to ensure that opportunities are created in
the workplace which allow for the full enjoyment of this right.

b) The state shall provide incentives to employers, such as tax concessions, to encourage
them to employ disabled people.

c) State assistance shall be provided to disabled people to enable them to engage in
income generation through workshops and self-help projects.

Article 6. Sport and Recreation



Disabled people shall have the right to engage in sport and recreational activities and
resources, such as sports facilities and financial assistance, as well as Opportunities for
participation, shall be made available to support their initiatives  in this regard.

Article 7. Social Security

The state shall provide social security to disabled people who are without adequate income
and all measures used to determine the adequacy of such income shall take into account
additional costs incurred by them as a result of their  disability.

Article 8. Housing

The state shall embark on a programme aimed at ensuring adequate, accessible and affordable
housing for all disabled people.

Article 9. Transport

Affordable and accessible transport shall be made available to disabled people.

Article 10.  Built Environment

All new built environs shall be accessible and safe to disabled people and all reasonable steps
shall be taken to make existing built environs accessible and safe.

Article 11.  Disabled Children

a) Disabled children shall have the right to be treated with respect and dignity and shall be
provided with equal opportunities to enable them to reach their full  potential in life.

b) The state shall ensure that all disabled children are properly cared for with  adequate
support.

c) All forms of abuse of disabled children shall be prohibited and severe penalties imposed
for such abuse.

Article 12. Disabled Women

All disabled women shall be treated with respect and dignity.  They shall be free to make their
own decisions and shall be protected from all forms of abuse which undermine their integrity
in any way.

Article 13. Independent Living

Disabled people shall be entitled, encouraged and assisted to live independently in their
communities and to develop the skills necessary to enable them to live in the broader society
and they shall be provided with adequate and appropriate support systems to do so.

Article 14. Communication



Disabled people shall have the right to communicate freely and measures designed to ensure
the full enjoyment of this right shall include the provision of braille and/or audio recorded
material for blind people, the recognition and use of sign language for people with hearing and
/or speech disabilities and mentors/advocates for mentally disabled people.

Article 15. Participation in Social Life

Disabled people shall have the right to make their own decisions in all areas of social life and
this shall include freedom to engage in sexual relationships and to have a family.

Article 16. Prevention

All effective and appropriate steps shall be taken by the state and society at large to prevent
disability.

Article 17. Positive Action

Positive action  shall be applied to address existing discriminatory practices and
disadvantaging conditions facing disabled people, giving special attention to the situation of
under-represented groups such as disabled women and children, deaf people, mentally disabled
people, people with albinism and disabled people living in underdeveloped areas.

Article 18. Enforcement

Appropriate and effective policies and legislation as well as accountable services shall be
developed and enforced to provide all disabled people with opportunities for the full
enjoyment of all these rights

Annexure C

Women and disability

Shanaaz Majiet writes:

As a Black activist within the field of Disability and, in particular, Development of Women

with Disabilities, I believe that as a disabled woman myself (Paraplegic - permanently confined

to the use of a wheelchair due to spinal cord injuries) to have a valuable and crucial

contribution to make on the issues pertaining to women and health.

I hold the view and argue that women with disabilities (and disability in general) have thus far

been dealt with and shelved as solely a "health" issue; and therefore, that the needs of women

with disabilities within the health sector have been extremely marginalised.



It is important to stress further that the lives of women with disabilities are not restricted to

our health, but rather that disabilities affect other aspects of our lives, be it social, political,

economical or emotional.  In the same manner does the status of our health as both women

with disabilities and able-bodied women have an impact on our total well-being as women of

the world.

I also need to emphasize that the needs of women with disabilities cannot and must not be

divorced or raised at a forum separate to that of women in general. it is imperative for us as

women to unite and not sub-divide our oppression and create special categories for the health

of women with disabilities.

The health of women with disabilities in Africa is a very neglected area which needs urgent

and adequate attention.  The specific health needs of Black disabled women, mothers and

young girls in South Africa is unaddressed due to various political, economic and social

reasons.

Disabled women's Reproductive Rights:
Many disabled women have been counselled by medical professionals and advised not have

children.  We are told that the child would suffer and that we as parents would not be able to

cope with emergencies.

Physically disabled as well as mentally disabled women run the risk of involuntary sterilisation,

usually carried out in conjunction and under the guise of some other operation.

The medical profession gets little training about disability, yet, since it is an authoritative and

authoritarian profession, doctors are hesitant to admit ignorance and decisions are often on

invalid premises.

The disabled women and mother has to be granted all kinds of help in order to enable her to

preserve her independence in the responsibility for her duties or individual tasks and, above all,

a network of encouraging mobile social services and the establishment of local agencies for

treatment and advisory/ information services.

Mothers with disability have anecdotally reported about practically inaccessible services for

them delivering children to day-care centres; they see this as a service denial.  There is also a

lack of technological aids and support services, and little funding for work in this area.  The

needs of mothers with handicaps have subsequently been ignored since there is a denial of their

right to a family life.

Resource: Women's Health Project
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Annexure E
Evaluation of 1995 Beijing Conference Report : 1994

Report on the Status of South African Women

Chapter 5: Poverty

5.1 Women-headed households

The report only refers to the households headed by women in general, breaking it down to

race, rural and urban location.  No mention is made of the disabled women who in most cases

are Africans living in the rural areas.  The disabled women are always living with extended

families and are never given a chance to live independently with their children.

Unemployment/Vocational Training

The majority of the disabled women live under poor conditions and are not employed.  The

report does not include disabled women under this category and yet there was no provision for

them.  Many disabled who would like to be gainfully employed are not mentioned.  Only

problems of women, rural and urban are reported.  It is a well known fact that not all disabled

women are eligible for disability grants and therefore need to be considered by the

Government for open labour market or if they need vocational training for the provisions of

skills, opportunities need to be open for all women as head of the households.

Public Day Care Centres for all

Again, disabled children are left out in the report.  We all know that disabled children do not

get a chance to join in most cases the Day Care Centres under the age of six an their parents

only concentrate on taking disabled children for the medical aspects.

They only get a chance when they are admitted in special schools.  But those who are not

eligible for special schools, really miss out.

7. Education

7.1.1 Illiteracy



Disabled women due to their isolation in the community are poorly educated in as much that

although the Department of Education and Training had established adult education classes, in

the communities, that is not accessible to the disabled women due to mobility problems.

7.1.2 School-Enrolment

The question of special schools is not discussed in the report and yet the severely disabled can

only benefit educationally through admission into special schools.  The mainstream education

in not accessible at times to the disabled women due to architectural barriers.  Children in

hospitals should also be included under Special Education.

7.2 Health

Under this section the provision of mobility aids by the Government has not been mentioned.

Yet the Government has committed itself to desigh a comprehensive programme in

consultation with disabled people to enhance their integration into society by removing

discriminating practises against them and so on. (RDP White Paper page 52).

T N Dekile

21 November 1994

Annexure F
E.P. CRIPPLE CARE SOCIETY

Port Elizabeth

National Council for the Physically         5 December 1994

Disabled in South Africa

PO Box 426

MELVILLE

2109

Attention: Ms H Marais

RE: BEIJING CONFERENCE REPORT

The social workers of this office comment as follows abovementioned:

-Currently a married disabled woman can't get a disability grant because of her marital status,

which is not the situation with a man



-Equal taxation

-Equal pay (same job. same pay)

-Family planning (women should motivate each other)

-Infant mortality rate

-Male and female breadwinners should be treated equally

-Violence against women:

-often the police don't get involved because they see it as a domestic issue

-rape in marriage should be recognised

-rape court cases don't protect women

-stiffer sentencing for rape (death sentence for people who rape children under 16)

-women should be put in posts because of the fact that they are qualified and efficient, not only

because they are women

-programmes to prevent violence against women is very important, e.g. on TV.  Women

should be taught that men don't have any right to abuse and manipulate them

M MEINTJIES

SUPERVISOR

Annexure H

ASSOCIATION FOR THE PHYSICALLY DISABLED: EASTERN CAPE - PORT

ELIZABETH

CONSTITUTIONAL ASSEMBLY NATIONAL MACHINERY WORKSHOP AND

PUBLIC HEARING FOR WOMEN AND PRODUCTIVE RIGHTS CAMPAIGN

We would like you to raise the following Issues at the public hearing:

- Women who don't qualify for housing subsidies on the same basis as men

- Even when the wife is the breadwinner municipal houses are registered in the 

husbands name.

- Married disabled women automatically loose their grants even if the husband doesn't 

work.

- When women open accounts they usually insist on the husbands income or details and 

not visa-versa.



M. MEINTJES (MS)

SUPERVISOR

Annexure I

ASSOCIATION FUR THE PHYSICALLY DISABLED - OFS

In response to the circular we received regarding the public hearing for woman, we would like

to make the following contributions.  We regard the following as discriminatory actions

against woman, especially pertaining disabled woman:

- The present law declares that an abortion is legal if an unborn child suffers from

serious mental/physical handicap.  Such a lay threatens the human right of the disabled

child to live.

- Woman with disabilities have the right to motherhood, early sterilization by

professionals with the mind set that the disabled woman do not have the right to

motherhood, is not acceptable.

i) A disabled woman who receives a disability grant would loose such a grant and her

state medical benefits It she would enter into a marriage, where the spouse is earning

an income.  This discourages a disabled woman to enter into a marriage and to rear

children in a family situation.

We would appreciate it if you could view our comments at the meeting.

LESABE SUTIL THERINA WENTZEL

SOCIAL WORKER PROVINCIAL DIRECTOR

Annexure J

ASSOCIATION FOR THE PHYSICALLY DISABLED - KIMBERLY

CONSTITUTIONAL ASSEMBLY NATIONAL WORKSHOP AND PUBLIC HEARING

FOR WOMEN



There must be a commission for gender equality so that it can represent all women on national

level and should be able to speak for women.

The powers and the functions for this commission must be to provide a political,

administrative, legislative, judicial environment that enables women to enjoy, exercise and

defend all their economic, social and political rights on an equal basis with men.

This commission of gender equality should be included in the constitution,

Miss Carine van der Walt

Social Worker



CHAMBER OF COMMERCE
SASOLBURG

RIGHT TO VOTE OF BUSINESSES IN MUNICIPAL ELECTIONS

During the past few years, businesses have had the right to vote in municipal elections, which
apparently is now no longer the case.  We find it strange that this right to vote has been taken
away from businesses, since they are some of the largest, if not the largest, tax payers in a
local community.

While we believe in the full application of democracy, it is also most certainly the right of a
taxpayer, in the form of a company, to participate in an election which concerns local matters,
where the said company makes significant financial contributions.

It is therefore proposed that businesses, as in the past, should indeed have the right to vote in
local elections.

E. A. LAM
CHAIRMAN



GEORGES CINQ
Durban

25 May 1995

SECTION 8 (2) CONSTITUTION RSA ACT 200 1993

We support the retention of the sexual orientation provision in the above Act.   Georges Cinq
operates an entertainment complex that caters specifically for the gay and lesbian communities
in Durban.   Situated in the heart of the Propossed Point Waterfront Development area, we are
also frequented by large numbers of national and international tourists.

Georges Cinq now employs 30 members of staff (the majority of which are heterosexual) and
has been in operation for almost a year.   However, from the onset, we have been hampered by
prejudices relating to not only our sexual orientation, but also that of our propossed clientele.
Attitudes such as these have not only made it difficult to acquire bank loans and credit from
suppliers, but has resulted in nasty letters appearing in press and demonstrations at our
premises by religious groups.   These groups, on numerous occassions, have shouted hateful
slogans, harrassed staff and customers and stood vigil outside our entrance, harming our
business interests. On all these occassions, we have invited members of these organizations to
discuss their beliefs with us and have a guided tour of our establishment.    Needless to say, no
group has demonstrated more than once and we have even received a letter from one church,
over come their preconceived prejudices and take the time to find out facts, they are more
tolerant than before.  This lesson has been learned many times in South Africa.

Aside from these problems, the developers in our area have been blatant when explaining why
we have not received any assistance from them.   They are “disappointed” that an “alternative
venue” has been a pioneer in their plans.

We pay tax, VAT and obey laws and regulations.    Surely we as gay businessmen and South
African citizens deserve rights that are enjoyed by all South Africans.

NICHOLAS HILL
General Manager

We, the Patrons of GEORGE CINQ request the Secretariat of the Constitutional Assembly to
retain the Equality Clause in the Constitution, especially the Sexual Orientation provision.
(78 signatures)



THE FRIENDS OF THE CAPE OF GOOD HOPE NATURE RESERVE

6th April 1995

We, the Friends of the Cape of Good Hope Nature Reserve, fully support the
retention of an Environmental Clause in the Bill of Rights.

Furthermore, we feel that it should stipulate that all existing Reserves, Wilderness
Areas, Wetlands, Natural Heritage Areas be retained.  Highly sensitive areas should
receive the maximum protection and less sensitive areas be preserved with day
access, and perhaps overnight facilities, for the public.

Development, be it industrial or residential, in or close to nature reserves, natural
beauty and sensitive areas should be subject to an Integrated Environmental
Management Assessment before a decision to develop or not to develop is taken.

We feel it is the right of every South African to have access to the natural beauty of
this land which is one of this country's main assets and that it must be protected and
preserved for future generations.  Only by preserving these natural assets will the
nation be able to have an on-going heritage.

M  THERON
Chairperson
Friends of the Cape of Good
Hope Nature Reserve



22/05/95

ASSOCIATION OF RETIRED PERSONS & PENSIONERS

Members of the Association of Retired Persons and Pensioners have worked hard to
make South Africa a modern and prosperous country.

Our members are from diverse backgrounds and cultures resulting in differences in
opinion about the number of official languages required.

I believe however, that the decision should be one which would enable the authorities
to run the country effectively and also be part of the international family of nations.
We must have English as our official language Education is one of the priorities and
within a decade literacy should not be a problem.  More than one official language
will only lead to confusion and be financially expensive and wasteful.

The Constitution should however, entrench the rights of citizens to communicate with
local and national authorities in any of the other languages of their choice.

J. H. VISSER
National Chairman



CARLETONVILLE CHRISTIAN FELLOWSHIP

27th March 1995

On behalf of the elders, deacons and the congregation of the Carletonville Christian Fellowship
I submit the following proposals for inclusion in the New Constitution:

1. The following words should be included in the preamble to the constitution:  "In
humble submission to the Almighty God who is judge over all the universe, and whose
principles we uphold, we, the people of South Africa declare that ..."

2. The following words should be included in the Preamble to the Bill of Rights:

"All human beings are created equal in that they are endowed by the Creator with
equal dignity and inalienable rights.  It is not the prerogative of the government either
to grant or to withhold them.  The government is ordained by God to preserve these
rights, to establish justice and to maintain peace and order within the framework of
God's moral standards."

3. The submission of proposal B by the A.N.C. that South Africa shall be a "secular
state" is in conflict with the wishes of the overwhelming majority of the electorate.

4. The Constitution shall recognise that national morality can prevail only through the
recognition and upholding of religious principle.  The state has spiritual accountability
and is not secularistic.

5. Notwithstanding paragraph 4, the Constitution shall provide for the separation of
church and state whilst recognising that the church may challenge the state if it falls
short of its divinely ordained responsibilities.

6. The Constitution shall provide for religious freedom both in belief and practice and for
the autonomy of religious bodies over their theological and ecclesiastical affairs.

7. In consequence of paragraph 6 there shall be no established state religion nor a
Department of Religion.

(End of page 1)

8. The right to freedom of thought, conscience, belief and religious practice includes the
right to change one's religion or belief or practice, and the freedom to disseminate
one's religious beliefs either alone, or in community with others, in public or private.

9. Religious communities shall be entitled to establish and maintain their own educational
institutions at all levels.  Such institutions shall have the right financial support by the
state provided that they comply with recognised academic norms.

10. The constitution shall recognise that respect for human rights depends both on the rule
of law and on moral and spiritual values.



- 2 -

11. In article 8(2) of chapter three of the Interim Constitution the words "sex" and "sexual
orientation" should be deleted in the new constitution.  The word "gender" provides
complete protection against discrimination in this context.

12. If a clause such as "sexual orientation" is included in the constitution, citizens young
and old, will not be protected from abuses such as paedophilia, bestiality, necrophilia,
sad-masochism, sodomy and other unnatural, abnormal and immoral activities,
contrary to natural and biblical law and the created order.

13. Freedom of expression (article 15 in the Interim Constitution) must be defined in the
new constitution by those internationally recognised limitations which protect the
individual from denigration, invasion of privacy and corruption of minors.

14. The new constitution will provide for the freedom from exposure to violence,
pornography, obscene and offensive material on the media.

15. The right to equality will ensure respect for women which may not be undermined by
degrading pornographic publications.

16. The right of children to a healthy environment will be defined to include physical,
moral and spiritual spheres.

17. The sanctity of human life shall be recognised from the moment of conception.

18. The right of every person to have his/her life respected shall be protected by the law
from the moment of conception.

19. The constitution will affirm that there can be no human rights without accompanying
responsibilities.

20. The constitution should emphasise the principle of proportional representation. 
Consequently, the New Constitution must require that this principle will be observed in
the compilation of judicial bodies such as the Constitutional Court, Appeal Courts,
High Courts and regional Courts.  In this respect the constitution must require that the
compilation of judicial bodies reflects the principles of proportional representation
particularly with respect to religion and gender.  Obviously this requirement will be
expressed in broad terms rather than precise mathematical calculation.

Senior Pastor for elders and deacons
and on behalf of this congregation



FEDERASIE VAN RAPPORTRYERSKORPSE
Federation of Dispatch-riders Corp

OFFICIAL LANGUAGES PROPOSAL

The Federation of Dispatch-riders Corps, which consists of more than 400 bodies and
approximately 10 000 members, wish to make the following proposal in connection with official
languages in South Africa.

1. That Afrikaans and English must be accepted as the official languages,

Afrikaans and English are the most spoken and understood languages in South Africa. (Both have
more than 15m people who speak and understand the languages.) Please compare the attached
copies from the Language Atlas of the RGN.*

Both languages were for many years the official languages of South Africa.  The pursuance thereof
will create the least upheaval and costs.

2. Alongside Afrikaans and English, all the other South African languages could be used as
official provincial languages, where appropriate.

Alongside Afrikaans and English, the other indigenous languages are strongly provincially bound.
Please refer to the attached distribution sheets of the Language Atlas of the RGN.  It is totally
reasonable to appoint a specific language within a specific province as a cost effective measure; as
such it will work against the presently impractical usage of 11 official languages.

The proposal of the Federation of Dispatch-riders Corps should not be seen as favouring two
languages.  We rather prefer to emphasise the importance of the spread of languages as a factor
before a decision is taken about official languages.

* [Editor's note: maps have not been scanned in]



THE RAPPORT RIDERS' CORPSE

19 May 1995

WHAT SHOULD OUR COUNTRY'S OFFICIAL LANGUAGE BE?

Thank you for the opportunity for allowing us to express our opinion on the issue of the
country's official language.

From the nature of the constitution of the Rapport Riders Corpse it is naturally obvious that
this cultural organisation would defend Afrikaans as the official language.  One of our aims is
to maintain Afrikaans and to expand on that.

We are, however, also not blind to the realities in our country where everyone probably has
the same aims from their mother tongue.  Here, our sympathy lies with the indigenous
languages of which Afrikaans is one. We feel that it would be a practical solution to have
Afrikaans and English as the overall official languages, but then every region can decide for
themselves which indigenous languages, together with one or both of the overall official
languages, they want to adopt.

Good luck with your task of writing the new constitution.

D J Sadie
chairman



University of Natal
Student Counselling Centre

26 May 1995

SEXUAL ORIENTATION

Research in the United States of America has shown that mental health problems amongst gay
and lesbian university students are extensive.  These arise from the difficulties involved in
developing a gay or lesbian identity and are exacerbated by widespread negative attitudes,
harassment and violence directed towards them.  Isolation, poor self-esteem, feelings of guilt,
shame and depression are commonly experienced by this population.  It is estimated that up to
30% of all youth suicides may be related to issues of sexual orientation.

My own experience as a student counsellor and those of my colleagues indicate that the
problems outlined above exist on our campuses as well.

I believe that they could be reduced by policy prohibiting discrimination on the basis of sexual
orientation.  My colleagues and I would therefore like to support the inclusion of the sexual
orientation provision and the entire equality clause as it currently stands in the final constitution.

LIBBY COLLINS
STUDENT COUNSELLOR

TSHIDI MONALEDI
STUDENT COUNSELLOR

POTIPHAR NKHOMA
RESIDENCE COUNSELLOR

DR RAVI NAIDOO
ASSISTANT DIRECTOR

AMY REDDY
INTERN PSYCHOLOGIST



24th May 1995

RE: EQUALITY CLAUSE IN THE PROPOSED SOUTH AFRICAN
CONSTITUTION

We strongly protest against the threat of the removal of the provision for non-
discrimination, on the grounds of sexual orientation, from the Equality Clause of
the proposed South African Constitution.

The Interim Constitution of the Republic of South Africa has allowed South
Africans of all sorts of sexual orientations a right to be different within the Law.
This right to difference has been acknowledged by many gay and lesbian people
who have moved into the open without fear of discrimination.

Suddenly, there is a fear that they will be harassed again and will have to hide -
after a period in the open.  This is the cruellest kind of threat that can hang over
a person's head.  To remove their newly-achieved freedom, to be at peace with
themselves, is to take away their very identity and their pride to be South
African.

We shall never forget the words of our first democratically elected President,
Nelson Mandela, at his glorious inauguration: 'Never, never, and never again
shall it be that this beautiful land will again experience the oppression of one by
another...'

We struggled with pride for Mandela's freedom, we cried with joy at his
inauguration, we believe his words and we believe in a future free of fear and
oppression.

The equality clause, as it today stands, must therefore stay.

JUSTIN JAMES



ALBANY CHRISTIAN FELLOWSHIP

25th march 1995

On behalf of the elders, deacons and the people making up the congregation of the Albany Christian
Fellowship, I submit the following proposals for inclusion in the New Constitution:-

1. The following words be included in the Preamble to the Constitution: "In humble submission
to Almighty God who is judge over the all the universe and whose principles we uphold, we
the People of South Africa declare that......”

2. The following words should be included in the Preamble to the Bill of Rights:-
"All human beings are created equal in that they are endowed by the Creator with equal
dignity and inalienable rights.  It is not the prerogative of the government either to grant or
to withhold these rights.  The government is ordained by God to preserve these rights, to
establish justice and to maintain peace and order within the framework of God's moral
standards. "

3. The submission of proposal "B" by the A.N.C. that South Africa shall be a “secular state" is
in conflict with the wishes of the overwhelming majority of the electorate.

4. The Constitution shall recognise that national morality can prevail only through the
recognition and upholding of religious principle.  The State has spiritual accountability and
is not secularistic.

5. Notwithstanding paragraph 4, the Constitution shall provide for the separation of church
and state whilst recognising that the church may challenge the state if it falls short of its
divinely ordained responsibilities.

6. The Constitution shall provide for religious freedom both in belief and practice and for the
autonomy of religious bodies over their theological and ecclesiastical affairs.

7. In consequence of paragraph 8 there shall be no established State religion nor a state
Department of Religion.

8. The right to freedom of thought, conscience, belief and religious practice includes the right
to change one's religion or belief or practice and the freedom to disseminate one's religious
beliefs either alone, or in community with others, in public or private.

9. Religious communities shall be entitled to establish and maintain their own educational
institutions at all levels.  Such institutions shall have the right to financial support by the
state provided that they comply with recognised academic norms.



10. The Constitution shall recognise that respect for human rights depends both on the rule of
law and on moral and spiritual values.

11. In article eight (2) of chapter three of the interim Constitution the words “sex" and "sexual
orientation" should be deleted in the New Constitution.  The word "gender” provides
complete protection against discrimination in this respect.

12. If a clause such as "sexual orientation" is included in the constitution, citizens young and old
, will not be protected from abuses such as paedophilia, bestiality, necrophilia,
sadomasochism, sodomy and other unnatural and immoral activities. Contrary to natural and
biblical law and the created order.

13. Freedom of expression (article 15 in the Interim Constitution) must be defined in the new
constitution by those internationally recognised limitations which protect the individual from
denigration, invasion of privacy and the corruption of minors.

14. The new constitution will provide for the freedom of exposure to violence, pornography,
obscene and offensive material on the media.

15. The right to equality will ensure respect for women which may not be undermined by
degrading pornographic publications.

16. The right of children to a healthy environment will be defined to include physical, moral and
spiritual spheres.

17. The sanctity of human life shall be recognised from the moment of conception.  The right of
every person to have their life respected shall be protected by the law from the moment of
conception.

18. The constitution will affirm that there can be no human rights without accompanying
responsibilities.

19. The constitution should emphasise the principle of proportional representation.
Consequently, the New Constitution must require that this principle will be observed in the
compilation of judicial bodies such as the Constitutional Court, Appeal Court, High Courts
and Regional Courts.  In this respect the constitution must require that the compilation of
judicial bodies reflects the principles of proportional representation particularly with respect
to religion and gender.  Obviously this requirement will be expressed in broad terms rather
than precise mathematical calculation

M. Lesar
Pastor - for and on behalf of the elders, deacons and congregation



MOOI RIVER PISTOL CLUB

22 July 1995

What, other than illness and natural causes, causes the most deaths in this Country of ours?  I am
quite sure that statistics show that it is Motor Vehicles, Why therefore, is there such an issue being
made as regards the right to own and carry firearms?  I have yet to see a campaign for and/or
against the right to own and drive these instruments of death, which are used for such activities
ranging from business to pleasure to sport.  Yes, they are even used to save lives i.e. fire engines;
ambulances; rescue vehicles; etc.  Even firearms owned by the civilian population are used to save
lives,

In the same way that the general public may own and operate motor vehicles, so must we be
allowed to own and use firearms for such diverse activities as sport; ethical hunting; self protection;
etc.  As regards self protection, it is a known fact that the authorities. throughout the world, are
unable to protect all its citizens the whole time - the onus therefore rests upon ourselves.  Should
the powers that be disagree with this statement, then perhaps we shouldn't be allowed to use motor
vehicles as the State would provide for all our transportation needs, whether it be for business or
pleasure.

There are many similarities between the owning and operating of a motor vehicle and of a firearm.
In the same way that one has to pass a test in order to drive various categories of motor vehicles,
so one should have to pass a test in order to use/be in possession of the various categories of
firearms.  The mere fact that a motor vehicle is registered in a person's name, does not necessarily
mean that he may drive that vehicle; he may not have a valid drivers licence for that category. So
with firearms.  They should be registered in a person’s name, but that person may only be in
physical possession of it when so qualified.

Yes, we must have laws (which will always be broken by the criminal and irresponsible elements)
and controls in order to achieve a secure and democratic society.  But, these laws and controls
MUST be practical and MUST be drawn up using the input of all involved parties.  Perhaps of
more importance, is that these laws and controls must be implemented, and that those people who
digress must be dealt with accordingly.

Death, even though it is a fact of life and effects 100% of us, is not pleasant. So we must be
allowed to prevent death that some vermin of society wishes to inflict upon us.

It is a fact of life - if guns are banned the criminals will always find ways of obtaining them.  Also, a
number of the present law abiding firearm owners will become criminals because they will not give
up their right to self protection in order to achieve the right to live. Should a person really have to
desire to kill, and not have a firearm for his evil intentions, then he could just as easily carry it out
with a sharpened bicycle spoke (which is readily available from any cycle shop), if the intended
killing is on a larger scale, how about driving a car into a queue waiting for a bus?  Should it be a
case of suicide, it can be just as easily achieved with an overdose of drugs.  Are we therefore going
to ban bicycles, cars, and pharmacies?



LET'S BE REALISTIC

M de BROMHEAD
Chairman



THE CEASEFIRE CAMPAIGN

5 June 1995

RE: SECURITY APPARATUS

The Ceasefire campaign is a voluntary association of South African residents which has its origins
in the End Conscription Campaign, and which aims to promote the demilitarisation of South
African society.  We are concerned about the destructive impact that militarism has had on South
and Southern Africa in the past, and are perturbed by its continuing impact on:

- the way of life of South Africans;
- government defence policy; and
- South Africa's involvement in exacerbating armed conflict in other countries 

through arms exports and its continued participation in the international arms 
trade.

We wish to make the following submission:

A. SOUTH AFRICA'S INTENTION TO ACT AS A PEACE - LOVING AND PEACE 
SEEKING NATION

We are concerned that the broad impart of the section of the Interim Constitution headed "National
Defence Force", - notwithstanding the provisions of section 227(2) (d)-(f) - is to perpetuate South
Africa's status and posture as a hostile and threatening military power, particularly in the Southern
African sub-region.

This need not be the case.  For example, the Japanese constitution provides as follows:

"CHAPTER II.  RENUNCIATION OF WAR

"ARTICLE 9. Aspiring sincerely to an international peace based on justice and order, the Japanese
people forever renounce war as a sovereign right of the nation and the threat or use of force as a
means of settling international disputes.

"In order to accomplish the aim of the preceding paragraph, land, sea and air forces, as well as
other war potential, will never be maintained.  The right of belligerency of the state will not be
recognised."



Similarly Article 26 of the German constitution provides that:

(1) "Any activities apt or intended to disturb peaceful international relations, especially
preparations for military aggression, shall be unconstitutional.  They shall be made a
criminal offence.

(2) "Weapons designed for warfare may not be manufactured, transported or marketed except
with the permission of the Federal Government.  Details shall be the subject of a federal
law.

We believe that the Constitution should emphasise the fact that South Africa intends, never again,
to hold the status of an international pariah, or to exist in a state of aggression with its neighbouring
states.

Recent events have also pointed to the dangers of ineffective controls over the arms industry,
notwithstanding existing legislation.

In the light of:
- the recent shipment of arms which is being investigated by the Cameron 

commission; and
 - allegations, which have not been disputed by Armscor, that South African weapons 

continued to be supplied to the offending parties in Rwanda months after the  
commencement of the Rwandan genocide.

we believe that it is imperative that, while South Africa continues to have an arms industry, there
should be constitutional provisions emphasising the need for this industry to be fully controlled.

A constitutional provision in itself does not necessarily simplify the task of controlling, particularly
the informal, production and distribution of weapons.  However it would be preferable to simply
trying to enforce such measures by legislation, which can more easily be overturned, and would
serve as an indication that the issue needs to be taken extremely seriously by the legislature, the
arms industry, and law enforcement agencies.

Such a provision would place the onus on the relevant Ministers of State to be able to account for
all weapons (and ammunition) of warfare which are produced, or exported from, within South
Africa's borders.

At the same tine we do not believe that the Constitution should contain a provision which could be
seen as entrenching the arms Industry.  In view of:

- the capital-intensive nature of the arms industry;



- the high level of government subsidy required to sustain it;
- its role in perpetuating armed conflicts internationally; and,
- the danger that the welfare of South Africans could become dependent on the 

effectiveness of the arms industry and on arms exports and therefore on South 
Africa becoming involved in the promotion of armed conflict internationally;

we believe that it is imperative that this industry should not be given a self-perpetuating clause in
the Constitution.  We therefore believe that the Constitution should explicitly declare south Africa's
commitment to disarmament.

A general auction, emphasising South Africa's intention to act as a responsible peace-loving
and peace soaking nation, should therefore be inserted in the sub-chapter on National
Defence, to the effect that:

1. South Africa, in its international relations, shall be governed by the principles of national
independence, respect for human rights, the rights of peoples to self-determination and
independence, equality among states, the peaceful settlement of disputes, support for
disarmament, and the promotion of international peace and co-operation.

2. That, except for the purposes of national self-defence, or by agreement with the United
Nations or a regional organisation, no military contingent under the direction or control of
the state may be deployed outside South Africa.

3. That South Africa shall observe the principle of good neighbourliness and seek to ensure its
own security within a regional, co-operative security arrangement to the benefit of stability
and security in the region as a whole.

4. That, insofar as weapons designed for warfare continue. to be manufactured, transported or
marketed inside South Africa, thin shall not be done without the permission of the National
Government.

(Note: Points 2 and 3 are similar to points 2 and 3 of section 5.4 of the article "Concept and Role
of Armed Forces and Political Control of Defence in a Democratic South Africa", J. Cilliers
& P. Martz, SA Defence Review, No. 8. 1993.  Point 1 is from the same source where it is
extracted from "The role of the Armed Forces in a New South Africa in the context of
International Law", K. Asmal, SA Defence Review, NO 3, 1992.)

B. NO ENTRENCHMENT OF THE MILITARY IN THE CONSTITUTION

We believe that, while the existence of a military defence force is a present reality, this should not
be entrenched in the constitution and that the language of the constitution should be modified to



allow for the possibility that, at some future point, parliament may decide that South Africa no
longer needs to maintain a defence force.

This would also indicate that South Africa is open to, and desires to, break away from the
international system of reliance on armed forces, in the long term.

Using the interim Constitution as our point of departure we therefore wish to motivate that:

1. The heading of the section dealing with the defence force should be headed "National 
Defence", and not "National Defence force".

2. The present section 224 should be amended to read as  follows:

(1) Parliament shall have the right to make laws regarding the defence of South Africa, 
provided that:

(a) The only defence force for the Republic shall be the National Defence Force.
(b) Save for the National Defence Force, no other armed  force   or   military   force   or

armed organisation or service may be established  in or for the Republic other than-
(i) as provided for in this constitution;
(ii) a force established by or under an Act of Parliament for the protection of 

public property or the environment; or
(iii) a service established by or under law for the protection of persons or 

property.

3. References to the "permanent force" in section 226(1) and 226(2) should be amended to 
refer to the "standing force".

C. PROVISIONS WHICH STRENGTHEN CONSTITUTIONAL, PARLIAMENTARY 
AND CIVILIAN CONTROL OF THE ARMED FORCES AND THEIR 
ADHERENCE TO INTERNATIONAL LAW

In addition to our proposed revisions to section 224, we believe that provisions similar to sections
225, 22.6(2), 226(3), 226(7), 227(1)(a), 227(1)(c), 227(1)(e), 227(2) and 228 of the interim
constitution should be included in the new constitution as they contribute to ensuring that the
National Defence Force is subject to the constitution and to civilian and parliamentary control and
adheres to international law.

We submit that section 227(1) (b) should be amended to read "for service in compliance with the
international obligations of the Republic with regard to international and regional bodies".



We submit that sections 227(1)(d) and 227(1)(f) should be deleted.  Section 227(1)(d) does not
add anything to section 227 (1) (c) . Provision in section 227 (1) (f) for the participation of the
SANDF in the RDP are a perpetuation of the overextended role which the military has played in
South African public life, following the "hearts and minds" programmes of the total onslaught era.

We recognise that the military does possess infrastructure which, and skilled personnel who, could
be used to the benefit of the RDP.  Where these resources are to be used to the benefit of
reconstruction and development they should be transferred to fall under the control of civilian
agencies.

We realise that there is a degree of similarity between aspects of section 227 and aspects of our
section A in relation to the issue of adherence to international law.

D. THE RIGHT TO CONSCIENTIOUS OBJECTION

We wish to motivate that the freedom of conscience clause in the Constitution should refer
expressly to the right of conscientious objection to military service.  Denial of the right to freedom
of conscience in relation to military service represents one of the most fundamental denials of
freedom of conscience that there can be.

We hope that there will never again be a functioning system of conscription in South Africa.
Whether or not this proves to be the case we feel that recognition should be given to the fact that
conscience is not static and may evolve.  This implies that an individual who volunteers to serve in
the armed forces, may at a later point in time, feel compelled not to continue such service, on
grounds of conscience.

We accept that the fact of serving soldiers being permitted to object to further military service has
implications which may appear to run contrary to a concern for the need to maintain military
discipline and morale.  While in general we feel that a person who objects to military service should
not have to have his/her views subjected to inquiry by any tribunal, we recognise that a board or
tribunal may need to be put in place, in relation to serving soldiers.  Any such board or tribunal
should be composed primarily of non-military personnel.

While most of the above should be the concern of legislators and not constitution makers none of it
detracts from the need for a reference to the right to Conscientious Objection to be included
expressly in the Constitution as part of the right to freedom of conscience.

E. SUPPORT FOR SUBMISSION BY "GUNFREE SOUTH AFRICA MOVEMENT"



We would like to express our very firm support for the submission made by the Gunfree South
Africa Movement.  In the light of the proliferation of gun-related violence in American inner cities
as well as in South Africa, we can only react with horror to the idea of the SA Constitution having
a provision, similar to that in the US Constitution, which gives citizens the right to bear arms.

The number of arms caches discovered over the recent period in South Africa, as well as recent
events such as the Oklahoma bombing and the subway nerve gas attacks in Japan, indicate the very
serious need for regulating the production and distribution of all types of weapons and ammunition.

David Bruce
For: the Ceasefire Campaign



Ned. Geref. Community Dalview

The Church Committee of the Ned. Geref. community of Dalview, Brakpan, Transvaal, took
the following decision at a meeting of the 22 May 1995.  We will appreciate it if you took it
into consideration:

'We are not in favour of the removal of the death sentence."

This decision was taken after much analysis and meaningful discussion.  We will appreciate if
you were to take this decision as serious and will not only discuss it but also respond to it.

On behalf of the church committee
Ds S R Kleynhans



THE METHODIST CHURCH OF SOUTHERN AFRICA - ALBERTON

On behalf of the Alberton Methodist Church we would like to say how grateful we are for the
progress our country has made towards  democracy.  We assure you of our prayers Sunday by
Sunday as we uphold all in leadership in our land.  God be with you.

We are, however, deeply saddened that some are using our country's move towards the
establishing freedom of speech and the rights of the individual, excellent and most necessary in
themselves, to undermine the moral  life of our nation.  We are alarmed at the increase of
pornographic material - through magazines, videos, C.D.'s and the new Computer Network
and the fact that it is freely available and is falling into the hands of young children and
teenagers.  We are writing to you on behalf of our Congregation (1870 people) to voice our
concern and to ask that something be done to stem the flow of pornography into the land and
to bring stricter control of the sale of such articles.  One suggestion would be that  - as it is in
certain of the states of the USA - no, so called, "adult" magazine or material be sold within 1
km of a residential area.

We include some samples of literature which we consider to be detrimental to the moral health
of our nation.  (These will not. however, be included with any faxes we send).  We trust that
our concern will  be taken seriously and thank you for listening to it.

LEADERS OF THE ALBERTON METHODIST CHURCH

[EDITOR'S NOTE: the articles are unscannable]



WILLI’S ENERGY SAVERS (SOLAR ENERGY EQUIPMENT SUPPLY & MANUFACTURE)

1) GIVE THE PROVINCES SWEEPING POLITICAL AUTONOMY !

Peace in the country can only be guaranteed over long periods if provinces have very wide ranging
autonomy.  This must include:

- Education and language
- Health and welfare
- Justice
- Transport / Roads
- Economy

As a first step a plebiscite should be held to re-align the provincial borders and possibly create new
ones, such as an Afrikaner province.

The guarantee to retain essential ethnopolitical autonomy will make it attractive for other nations to
join into a larger group of common economic interests.  Once such a federation of states has been
established other now independent nations, (Botswana, Lesotho, Swaziland) may join in a 'United
States of Southern Africa'.  Borders which, in a region of peace, are only used to control economic
activity (collect taxes) can then be dropped.  The national treasury can still subsidise regions with
few natural resources from national tax funds.

Some of the issues which must be kept under national government are:

- National defence, recruited and trained under provincial authority under national control, paid
by national funds.

- A superior court for matters of national I International concern.
- A limited network of national rail and road links.
- International borders and harbours.
- An umbrella energy policy.
- Certain laws pertaining to pollution and hazardous wastes.  Above all it must he a national 

offence to dump highly toxic wastes in an uncontrolled manner.  Importation of toxic
wastes from other countries must be a highly punishable offence.
- Sales tax on goods should, for practical reasons, be kept national.
 (The nation as a whole benefits of the industrial activity.  The fact that such activity inherently
brings along hazards must therefore be accepted by a national responsibility and a national body
should regulate and supervise the handling, trade and disposal of hazardous substances, including
all agro-chemicals, household pesticides, nuclear wastes, toxic substances used in manufacture of
other materials or goods.)

2) CONTROL (REDUCE) THE POPULATION



Overpopulation is the basic evil of the earth.  Take any problem a society or government has to
cope with; it inevitably originates in overpopulation.  Lack of space, water, food, housing.
Pollution, wars, traffic accidents, drugs, ... The list can go on and on, overpopulation is always the
basic problem.  Without first addressing the population explosion any other effort is in vain.

In particular: no effort to improve the life of the poor will succeed unless the population growth is
stopped! The theory that only a better income can reduce population growth is a myth.  It only
works where the whole population is highly educated and the country highly industrialised.

IT WILL NEVER WORK IN THE SOUTH AFRICAN CONDITIONS.

The population grows much faster than the economy can grow and the nett real income of the
poor.  Although in theory economic growth beyond the population growth is possible and may have
a retarding effect on population growth it can not be for long.  The limits of growth have long been
exceeded.  We can not see the disaster as yet only because global processes are slow.  However the
scale has tipped. By the time we realise it we shall have hit the bottom.

A fast growing population and an economy growing yet faster will use up the earth's resources at a
speed which can only lead to an eventual total collapse of all supplies.

A number of approaches to reduce population growth should at least be tried:

- A good state subsidy on the first child, a small one for the second and loss of all
subsidies with the third child.

This subsidy. may be in the form of health services, school fees and cash pay-outs, 
e.g.:
- Monthly cash pay-out for the first child, little more for the second, loss of all

pay-outs with the third.
- Health services and school free for the first 2 children, with the arrival of a third

all health and school payable.
- Large scale education on family planning and tree sterilisation for males and females.
- Subsidies only payable for couples who are legally registered as married, whether

traditional or otherwise.

Once again such a system can only function on a municipal government level.  The state can never
keep track of births and control the distribution of subsidies and/or the withdrawal of it.

3) EMPTY THE PRISONS!

The present system of "correctional services" is totally useless and proliferates itself.  Criminals
are not punished for their crimes but rewarded.  They do not suffer during "punishment" but enjoy
a number of liberties and privileges which the poor man In the street does not have:

- a daily ration of good food,
- free shelter and ablution,
- access to free medical and social services,



- access to tree education.

On April 27th (freedom day) Minister of Justice, Mr. Mofamadi announced that "more prisons
will be built to overcome crowding".  This will inevitably prove ineffective because of above.

INSTEAD OF BUILDING PRISONS:

- SORT OUT THE CRIMINALS INTO
- THOSE WHO 'SLIPPED UP.'
- THOSE WHO CAN RE CORRECTED,
- THE BIG BUSINESS CROOKS,
- REAL BAD ONES,

For the first: the punishment must be brisk and short:
Public flogging.

For the second: flogging and public exposure, followed by a short period of hard labour.

For the third: public exposure
and BRANDING / TATOOING an the forehead!

For the forth and the worst of the third: death by any means suitable.

The cost of building and running yet more prisons is a huge drag on the nation and it will
NEVER, NEVER lead to a better nation.  But the worst of all: wore prisons are more
sources of more problems and PRISONS ARE ACADEMIES OF CRIME!

4) The supply of energy must be de-regulated or re-regulated in the sense that any supplier,
large or small may supply to the national grid or to his immediate neighbourhood on the
following conditions:

- that the production is renewable and sustainable (biogas, sun, wind, waste energy
recovery) and environmentally sound in terms of pollution and noise.

- that the quality and continuity of the supply is an agreement between the supplier
and the buyer.

Escom must be obliged to accept such power at the price it would cost them to produce more
power, i.e. of a facility yet to be built.  Such legislation has been introduced successfully
elsewhere.

5) Small country towns can he assisted by a price advantage on motor fuel.  Most
motorists fill their tanks in the large centres and then speed through the country.  The new 1-stop
filling stations take away even more business from the small towns.
By dropping the fuel tax for country towns and rural outlets they get a chance to earn a bit more
when selling at the standard price, or they can drop their selling price and attract more customers.
This way capital can flow into the smaller places which would otherwise stay in the big cities.



6) For reasons of job creation, environmental improvement, building material and fuel
production and national security every municipality in the country, particularly on the highveld,
must run a tree nursery of species suitable for the respective region.

Such projects should be financed initially by national security funds.  The creation of jobs and the
improvement of the environment will do more for the national peace than any military spending.
At a progressed stage the timber will pay dividends.

Traditional and modern approaches should be used to protect the young trees from being cut or
damaged (taboos, fencing).  Heavy punishment must be inforced on anybody starting fires during
the dry seasons.

7) Every community/municipality must reserve some land near the town for an actively
maintained nature reserve, where plants and animals of the respective region are kept and
protected and where schools shall go to study nature within the curriculum of biology or natural
science.
Only by frequent and thorough contact with nature can the present youth, the leaders of
tomorrow, be trained to protect the environment in which their children will have to grow up.

In this connection energy production, -use and -conservation must become a compulsory
subject in all schools, starting at early primary school with the basics, and continuing at secondary
school with a more detailed program.
The use/consumption of energy is one of the most basic and most frequent activity in anybody's
life.  Yet so far it has never been a subject of concern or interest at elementary school level.  If we
want to survive it must become a major subject of concern at all levels of society.



AWEPA
European Parliamentarians for (Southern) Africa
Amsterdam, The Netherlands

1 June 1995

1. AWEPA has had extensive contacts throughout the transitional process in South
Africa with members of the Multi-party Negotiating Forum and the Constitutional
Assembly.  The overwhelming assessment of the texts of agreements made, the Interim
Constitution and subsequent proposals is that the composition and phrasing of the
relevant documents has been of the highest calibre, judged according to international
standards.

2. The history of AWEPA's engagement in democratisation processes in South Africa and
Southern Africa is well known to members of the Committee.  This has included
cooperation with Electoral Commissions in Southern Africa and electoral observation
and assistance programmes in Angola, Lesotho, Malawi, Mozambique, Namibia and
South Africa.  The latter included close liaison throughout the electoral process with
Judge Kriegler and the Independent Electoral Commission (IEC).

AWEPA took the initiative to hold a regional consultative workshop in Maputo in
March 1995, with participation from nine of the eleven Electoral Commissions and
Directorates in the Southern African Development Community (SADC) Member
States.  A report of this meeting is in the final stages of preparation, and will be made
available to the Committee.  A second such consultative meeting of representatives
from SADC Member State Electoral Commissions and Directorates will be convened
in the second half of 1995, and members of the Committee will be welcome to attend.
The purpose of this further consultation will be to expand on earlier preliminary
conclusions, develop processes for regional exchange of experience and information,
and to initiate a regional newsletter on democratisation processes in the SADC region.

3. With regard to the theme and discussion matter of this hearing, it is strongly felt that
during a transitional period in new and emerging democracies an objectively
independent Electoral Commission is of vital importance, particularly in relation to the
legitimacy of the electoral process, accountability and perceived non-partisanship.
Close cooperation and, indeed, coordination with a responsible ministry (e.g. Home
Affairs, Justice) is also essential, although this should not involve a formal attachment
during the transition period.  For South Africa, one might suggest that under ideal
conditions (see #4 below) an independent Electoral Commission would be advisable
up to the second elections under a new (permanent) constitution.

4. Experience has shown that a number of functions, practises and conditions ought to be
put in place before an independent Electoral Commission is replaced by a more
permanent electoral structure.  These would include: a permanent system and service
for registration on a standing voters' roll; systems for training and maintaining a cadre
of political party electoral observers; a judicial review process, such as Revisions
Courts, for contesting individual voter registration and other issues; designated
electoral responsibility within a particular ministry, with officials and experts appointed



on an objective, non-political basis and in liaison with an appropriate parliamentary
committee and the political parties; and guaranteed transparency, such as accessibility
of the public to relevant documents.

5. AWEPA is prepared on request to provide documentation and assessments of
European electoral laws and constitutions, for use as a comparative international
background to the further deliberations of the Committee.

BALCH J (Dr)
Programme Officer



SOUTHERN LIFE ASSOCIATION LIMITED

Because the constitutional principles negotiated at Kempton Park represent a common vision of a
future South Africa achieved by representatives of the full political spectrum, we believe that those
principles form a sound basis for the new Constitution.

The preamble to the White Paper on Reconstruction and Development acknowledges that "the
interdependence of the objectives of reconstruction and development on the one hand, and growth
on the other, is now widely accepted throughout South African society".  It would be fitting,
therefore, if the interdependence of these two objectives forms the guiding light in the processes of
giving flesh in the new Constitution to the 34 principles accepted at Kempton Park.
Against this background we would like to point out some of the considerations we believe the
Constitutional Assembly should keep in mind in drafting a constitution conducive to the objectives
of the RDP of meeting basic needs, developing human resources and building the economy.

1     Fundamental Rights

The Southern Life Association Limited supports the entrenchment of basic freedoms in a
declaration of fundamental rights.  The Bill of Rights is conducive to a dignified life in which South
Africans can achieve self-empowerment, and generate the wealth necessary to ensure the success of
our new nation.

2. Protection of Property Rights

2.1 The protection of property rights is an essential part of the Bill of Rights, and is in fact a
critical element in the attempt to nurture an open and democratic society.

2.2 As the custodian of funds entrusted to it by millions of South Africans, the Southern is duty
bound to promote the conditions required for the security of the funds and assets which fall
under its trusteeship.  The trusteeship obligation, which entails the profitable deployment of
the assets, necessitates the bringing about of a situation in which the property of the
investing public is protected.  This is all the more important in view of the fact that life
insurance constitutes one of the most common and accessible investment vehicles for the
average person.

2.3 We believe in the policy and principles underlying the RDP and we fully recognise the need
to address socioeconomic imbalances.  To this end, we support the constitutional protection
of socioeconomic rights.  At the same time, the Southern recognises that the practical
difficulties relating to enforcement coupled with the reality of limited resources, require that
socioeconomic rights remain outside the Bill of Rights, and gain protection through
separate provision for Directives of State Policy, as is the case in the Indian and Irish



constitutions.  This would enable the courts to use socioeconomic rights as a device for
interpreting the constitution, including the Bill of Rights, without the obligation to compel
the state to satisfy needs that exceed its resources.

2.4 The protection of property rights is an important part of the solution to poverty, in  view of
the already mentioned fact that the average South African invests in life insurance via
insurance policies and retirement funds.

2.5 The government of national unity has committed itself to a market oriented economy.
Property rights are part and parcel of such a system and the Southern firmly believes that
the protection of basic property rights will create certainty in the marketplace and stimulate
economic growth.  Thus protection of property rights is critical, not only as an affirmation
of the government of national unity's stated economic policy, but also as a means of
attracting investment in order to meet basic needs, develop our human resources and build
the economy as envisaged in the RDP.

3 Limitations on Property Rights

3.1 While advocating the continued protection of property rights, the Southern
acknowledges that such rights, as with others, are not absolute.  Although we are
sensitive to the reasons for including specific limitations on the right to property, we
support expropriation only in accordance with due process of law, for public purposes
and for non-discriminatory reasons.

3.2 The way in which the compensation requirement is expressly formulated in the section
28(3) of the Interim Constitution reflects the fact that the provision is the result of
compromise.  The Southern would prefer the simple requirement that compensation
for expropriation be just and equitable, because it corresponds with the requirements
generally found in Bills of Rights, ensures a large measure of certainty, is better suited
to a Bill of Rights, and is flexible enough to allow for adaptation by statute and case
law to different circumstances and times.

3.3 We acknowledge the reasons for the unusual step taken by the drafters in spelling
out some of the "relevant factors", in addition to market value, which a court of law
ought to consider in fixing just and equitable compensation.  However, the
important element here is the retention by the court of its discretion to take into
account all relevant factors.

4 Protection of Juristic Persons

Where the nature of a particular right permits, juristic persons are as worthy of protection by the
Bill of Rights as are individuals.  This is necessary for the promotion of entrepreneurship and
investor confidence and will be achieved by retaining Section 7(3) of the Constitution.



5 Protection of Free Economic Activity

5.1 It is recognised that public policy sometimes requires legislation and limits to be
imposed on economic activity.  Unforeseen consequences of regulation of free business
activities can, however, sometimes outweigh the perceived benefits.

5.2 While the reasons for the inclusion of a specific limitation clause in regard to free
economic activity in the Interim Constitution are understood, the Southern suggests
that the constitutional test for limitation be left to the general limitation clause in the
final constitution.

5.3 The importance of economic certainty requires that the question whether the Bill of
Rights applies only to the state (vertically), or also as between non-state entities
(horizontally) be clarified.  In view of the provision in the Interim Constitution for class
actions, in terms of which virtually anyone professing an interest in an issue can
mobilise a group of similarly situated litigants, the danger of frequent and spurious
litigation is enough to have a "chilling" effect on economic activity.  Consequently the
Southern suggests that the Bill of Rights should have vertical application only.

6 Prevention of Legislative and Regulatory Fragmentation

6.1 The institution of the TBVC states created a situation where different laws applied to
the same situation in different parts of South Africa.  This multiplicity of legal rules on
basic aspects of business life such as tax, company law, as well as the insurance and
financial services industry generally, created inefficiency, made it more difficult and
costly to do business and engendered uncertainty among both business and the
general public.

6.2 The situation would be much worse if provincial legislatures were allowed under the
new Constitution to make their own laws on basic aspects of commercial law.  It
would restrict growth and act as a
disincentive to foreign investment.  It would also restrict the development of human
resources by limiting the ability to utilise a person trained in one province as an
employee in another province.

6.3 The Southern shares the concerns expressed by ABSA Bank Limited and SACOB on
the need to address the current fragmentation in consumer protection legislation.  The
Southern firmly supports a uniform body of consumer protection and other legislation
central to the operation of businesses.

6.4 The Financial Services Board and within it the Registrar of Insurance should continue
to function as a centralised regulatory and supervisory body.  Leaving this position



undisturbed prevents the existence of a multiplicity of regulators, which would be
costly and thus impose very real restrictions on inter-provincial commerce.

7 Fiscal Responsibility

7.1 The Southern firmly supports an independent Reserve Bank with autonomous decision
making powers.  However, the Southern also endorses the need for co-ordination
within the political authorities to install a sense of co-operation, without detracting
from the autonomy of the Bank.  Accountability of the Bank is to the public and not the
government, and is best achieved by such mechanisms as public hearings.

7.2 Although recognising that this matter is not a proper subject for the constitution, the
Southern supports the submission by SACOB that transparency and consultation would
be achieved by a system similar to that which exists in Britain where the minutes of the
monthly meeting between the chancellor of the exchequer and the governor of the Bank
of England are published.  The Southern would prefer a process of public involvement
in the Reserve Bank.



O.F.S.TECHNIKON
DEPARTMENT OF GOVERNMENT MANAGEMENT

Appendix A

TOPIC:

Relationship between levels of government with emphasis on national   and   provincial    legislative
and   executive competencies

A factual statement or postulation

Fact 1
The rendering of inputs of this nature is normally three-dimensional in nature: namely:

Firstly... the rendering of inputs for the sake of inputs;

Secondly... the rendering of inputs via the 'question-answer, method, the method of which the
Annexure A is a typical example.  The method leads to duplication, overlapping of answers and is
in my opinion a waste of time;

Thirdly ... the rendering of dynamic, contemporary, universally applicable inputs which inter alia
specifically reflect culture, sensitivity, innovative and creative thinking.  Unfortunately the rendering
of this probably mystical inputs makes certain  demands on a person regarding:

- a multi-disciplinary intuition;
- multi-dimensional patterns of thought;
- a macro-conceptual ability;
- a comprehension of mutual trust and understanding;
- a sensitivity for cultural differences.

Fact 2

The framework with questions (see Annexure A) could just as well have been applicable in 1948.

Input:         Department:         Government management

Relationship between levels of government with emphasis on national  and regional legislative    and
executive competencies.

INTRODUCTION



The problems of public programs are political, administrative, legal, constitutional, practical,
theoretical, social, economic, ideological... all joined and scrambled in ways that make it difficult
even to specify the shape and scope of the problems.  These are problems of intergovernmental
relations and the allocation of Powers.

Training in the nature, scope and fundamentals of governmental relations has up to date been
characterised by a lack of meaningful research.  Students, as well as persons holding political office
and public officials, have so far largely been dependent on works dealing with governmental
relations and power allocation, as manifested in Britain, the USA and elsewhere.

Intergovernmental relations and the allocation of power as currently conceptualised and structured
in South Africa, are generally cast in an Eurocentric mould, in fact, worse, an Anglo-Saxon mould.
Little or no account is taken of what contribution indigenous world-views can make in shaping
governmental relations in a better way.

Since human relations are essentially a matter of attitudes between people, it follows that human
behaviour together with the moral and ethical norms influencing such behaviour must essentially
form an integral part of the determination of governmental relations.

A new overall approach to intergovernmental relations in South Africa is required which will take
account of the culture of the majority of people who would be influenced directly and indirectly by
this phenomenon.  Only a suggestion ... but if we accept that culture is the enormous and dynamic
structure of ideas, attitudes, values, beliefs, language, rituals, customs and practices peculiar to a
people which provides them with general designs for living and patterns for interpreting reality,
then we cannot hope to devise an effective governmental relations approach without a profound
understanding of their culture.

METHODOLOGY OF THIS SUBMISSION

(i) Conceptualisation of:
- Power allocation
- Intergovernmental relationships
- Local government.

(* An Eurocentric, Western-oriented approach)

(ii) The need for a South Africa based approach.

(iii) Answering of Questions (Stated in Annexure A)

(iv) Summary

3. Conceptualisation



3.1 The concept of power in governmental relations.

Power is generally regarded as an attribute bestowed on governmental bodies by legislation or
other formal acts and by which a hierarchy of power is established between governmental bodies at
different levels.  The possession of power creates mutual relations of influence between
governmental bodies, as well as between governmental bodies and the communities they serve.

In the latter instance power is transferred by means of a legal enactment (an election), to a
governmental body by the community, the electorate.

The numerous implications of power are revealed in consideration of the fact that the possession of
power in governmental relations is not merely an attribute of strength bestowed by legislation but
that it in fact has far wider implications.  These implications, in turn, add far more significance to
the question of power in governmental relations than the mere study of power as a formal legal
phenomenon, which confirms that an exclusively judicial approach to the study of governmental
relations is inadequate.

In the context of governmental relations (vertical intergovernmental relations, horizontal
intergovernmental relations, intragovernmental and extragovernmental relations), power inter alia
refers to the possession of one or more governmental bodies which other governmental bodies
require to achieve their objectives.

Power may be defined in relative terms as a facility in possession of a governmental body which is
required by other bodies, and the extent to which the body possessing that facility holds the
monopoly.  Power also has contextual implications in that it is of value only if a need for the
specific facility exists.

Power endowed by legislature results in relations of varying intensifies between governmental
bodies, and besides relations of a formal, hierarchic nature, such relations may also encompass
interactive, informal relations.  Such relations are in a constant state of interaction in accordance
with the varying demand for and the possession of facilities which endow governmental bodies with
power.

3.2 Intergovernmental relationship

As the responsibilities of government increased, regulations governing orderly relations between the
various governmental bodies became increasingly complicated and comprehensive.

Problems of intergovernmental relations as already mentioned, are inherently political and
administrative of nature, but also ethnical, legal, constitutional, philosophical, practical, theoretical,
social, economic and ideological, and the combination and interrelation of these characteristics
make it extremely complicated.  Another important reason for the complexity of intergovernmental
relations is the fact that prescribed regulations are applied by people in their respective positions of



authority, which implies that the excellence, quality and success of relationship between specific
governmental bodies depend also on the behavioural Patterns of persons involved.

The general failure to conceptualise the theoretical aspects of intergovernmental relations, together
with the increasing complexity thereof, has resulted in a distinct need for clear, practical
formulations in South Africa... a need becoming all the more urgent in view of the dimension added
by the ethnic basis of the South African Constitution, which adds new relational aspects meriting
close scrutiny.

3.3 Local Government

The national government wishes to unlock the political and creative energies of the people and
bring the government closer to the people.  In this regard local governments have an important role
to play.  The National Government, together with the Commission on Provincial Affairs and
Provincial Governments, will ensure transparent vertical governmental relations, proper co-
ordination of the development process, maintenance of standards and the coherence of transitional
management strategies.

According to the constitution, the powers, functions and structure of local government shall be
determined by law of a competent authority.  A local government shall:

- be assigned such powers and functions as may be necessary to provide services for 
the maintenance and promotion of the well-being of all persons within its area of 
jurisdiction;

- have the power to make by-laws not inconsistent with the Constitution or an Act of 
Parliament or an applicable provincial law; and

- have such executive powers as to allow it to function effectively.

Also of importance is the vision for local government contained in the RDP.  According to the RDP
the constitutional and legal arrangements, which provide for councils of local unity during the
traditional phase, should be removed from the final constitution to make local government more
democratic.

In the process of determining vertical relationships, it must always be kept in mind that the success
of central government is dependent on the effective and efficient functioning of local government.

4. Need for a South African based approach towards the determination of governmental
relations and the allocation of powers.

4.1 The Community Concept:



"Umuntu Ngumintu Ngabantu"

South Africa is an entity with potential.  For that potential  to  come to    reality,  latent  resources,
in particular human resources, the unity within diversity, need to be optimally utilized.

The South African oriented perspective on governmental relations as envisaged here, is intended to
break new ground and to provide an important additive in the essential process of refocussing,
formulating and adjusting an Afrocentric approach for the development of governmental relations.

It must be a fallacy to believe that you can impose a ,,public sector-culture" on a people, and to
make it perfect without taking into account the cultural archetypes of the people in question.
Manifestations of the traditional corporate style in South Africa include decision-making that is
enforced by power relations rather than consensus.

A new concept of government relations and power allocation is required, which will take account
of the traditions and culture of the African participants and role-players.  To start with, one shall
call it the community concept.

The community concept of the public sector perceives the public and political organisation as a
community to which the individual belongs, not just one with a fixed legal contract, but as a
member by choice.  This community is built on transparent intergovernmental relations, on close
interpersonal relationships and group interactions held together by a feeling of security and
harmony on the part of all its members.  The members submit themselves and their hopes and plans
to this community.

A community concept requires management of intergovernmental relations be approachable. An
atmosphere of into must overshadow the procedures in determining governmental relations and the
allocation of power if people, role-players across the board are to feel a sense of belonging.  In the
process of determining governmental relations, there must be a free flow of information. Everyone
has the right to know what is going on.  One cannot cultivate a community spirit by withholding
information concerning governmental relations and power allocation.  In the past, many people and
facts were manipulated by withholding information.

The community concept as an integral part of the process of determining governmental relations,
has a strong philosophical basis in the concept of Ubuntu.  Ubuntu is a concept that brings to the
fore images of supportiveness, co-operation and solidarity ; i.e. communalism.  At the same time it
places great importance on working for the common good, as captured by the expression: "Umuntu
Ngumintu Ngabantu"... a person is a person through other human beings... I am because you are,
you are because we are.

The Ubuntu philosophy and the community concept as integral parts in the processes of
determining governmental relations and the allocation of power, have significant practical
implications for the development of a democratic society.  Among these are the fact that they
provide an ethnical, cultural hotbed for such important values as creative co-operation and



empathetic communication within government relations.  They provide a basis for what should be
corporate culture on African soil.

Significant implications flow from the community concept:

- Public and Political managerial reality, i.e. the determination of government 
relations and the allocation of power, are not absolute; rather it is socially and 
culturally determined.  Across all cultures and in all societies human beings coming 
together to philosophise, to theorise, to visualise, to analize, to work and to 
encounter common problems pertaining to the determination of power 
relationships, establishing direction, co-ordination and motivation.

The community concept provides a sound basis for mind-shifting and would help to 
eliminate Eurocentric blind spots occasioned by a preoccupation with individual 
excellence, which often degenerates into reckless individualism in the political 
arena.

- Well-cultivated and applied, the community concept as integral part in the process 
of determining government relations, could help develop a greater sense of oneness; 
thereby contributing towards changing the traditional adversative relationship 
between governments into of consensus.

4.2 The need for a philosophy in power relations

(a) What is philosophy?
(b) The role of philosophical thinking in the process of determining governmental relations and

the allocation of power.
(c) Relationship between idea, ideal and vision in the process of determining intergovernmental

power relations.
(d) Role of values, culture and climate; and
(e) The operationalisation of philosophical, vertical and lateral thinking as a prerequisite for 

rationally determined power relations.

NOTE:

* Information on the theory and practice of the above-mentioned is available on request.
mentioned is available on request.

Head of the Department: Government Management
Prof.  J Strauss

5.   Annexure A



5.1 Allocation of powers

(i) Should the constitution list only the competencies government at national level?

* No, the competencies of both the regional a local    governments   which   are    
universal applicable, have to be listed.

(ii) Should the Constitution list only the competencies government at provincial level?

* same answer (see (i))

(iii) Should the Constitution list both national a provincial competencies?

* Yes...  those that are mutually inclusive.

5.2 Relationship between national and provincial governments in relation to their powers.

(i) Should exclusive and concurrent powers be list expressly for each level of government.

* Yes

(ii) Should   the   Constitution   expressly   provide   for overriding powers for the national level 
of government in certain prescribed instances?

* Yes

(iii) What are the mechanisms which should be provided for the Constitution to regulate the
relationship between National and Provincial Government?

- The power concept;
- Rationalisation programs;
- Relativity of values;
- The human factor;
- Bargaining and negotiating
- Political Supremacy etc., etc.

(iv) Should the competencies of the provinces be fixed by the Constitution, or should the
Constitution allow for an evolutionary process?

* Allow for an evolutionary approach

(v) Should the field of (potential) activity of Provincial Authorities as contained in the 1993
Constitution be amended?



* Yes

5.3 Local Government

(i) How, in broad terms, should the Constitution deal with local government as a consideration
in the distribution of competencies between the national and provincial levels of
government?

* By the determination of goals within the framework of the purpose structure 
to be pursued for and on behalf of the community it facilitates.  Local 
government provides more opportunity for local residents to have contact 
with, to take an interest in and have understanding of, to complain about, to 
exert influence upon and to participate in public affairs, than does central 
government.

The advantage is of particular importance since the Common Good and the 
General Will can be established through the participation of the local 
populace.

Summary

* Governmental relations have become far more significant under the new dispensation.
under the new dispensation.

* Power-relational situations and circumstances brought into play by the 1983 Constitution,
are a very recent development and have as yet not been fully identified their true
significance will be left for the future decide.

* South Africans had better stop behaving as though they were an outpost of Europe or
somebody else.  We have get to know ourselves and begin to use our existential reality as a
point of departure.

* Afrocentricity is about South Africans putting their country at the centre of their existence.
It is about South Africans anchoring themselves in their own country; its traditions, history,
cultures, mythology creative motive, ethos and value systems exemplifying the South
African collective will.  Afrocentricity is neither racist nor anti-anybody ... it is both theory
and practice... it is not an attempt to impose a South African world-view upon others, nor is
it a attempt to develop black supremacy.  On the contrary Afrocentrism proposes that
people of South Africa descent or cultural orientation anchor their view an evaluation of the
world within their own historical an ontological framework.

* Concerning a philosophy for the determination of intergovernmental relations and power-
sharing, the problem is that so little attention is given to this important aspect.  Philosophy
is not only striving for knowledge, but also striving for wisdom, which must then be



followed by thinking, believing and acting.  The practising of philosophy must not be seen
as an exclusive and sublime activity that is limited to those schooled in philosophy.
Philosophy should be operationalised - should be practised by all levels of government in the
determination of power relations.  The application of philosophy must be seen as a mental
discipline, where theory and practice are united.

* The philosophical cornerstone provides the point of departure for the creation of ideas,
ideals, vision, creativity, innovation and the design of power relations between the various
levels of government.



FREE CHURCH IN SOUTHERN AFRICA

31/5/95

I have been instructed by the General Assembly of the above Church to bring to the attention of the
authorities concerned with the drawing up of the new Constitution the following points:

1) The proposed establishment of the Country as a secular state implies the denial of the
sovereignty of God over the nations and will bring unimagined sorrows to this nation by the
removal of the Lord's blessings reserved for those who honour Him.

2) History witnesses to the fact that persecution of Christians has followed the declaration of a
secular state in some 120 instances this century.

3) Secular states have been the most blood-thirsty and tyrannical with over 100 millions of their
citizens killed this century.

4) Over 70% of South Africa's citizens claim to be Christians but at secular state will deny the
Christian Faith in schools, in hospitals, the armed forces, public buildings and the media.

5) The proposal to establish a secular state represents an attack upon and an insult to the beliefs of
the majority of South Africa's citizens.

6) This proposal will benefit no one except the forces of evil and the ungodly as God is banished
from our public life.

7) A state that declares itself secular declares itself to be above and outside the authority of God.

As a church we continue to pray for the Lord's blessing upon our country and His guidance to be
given to our Leaders and legislators in these momentous times.

Rev.  William D. Graham, Sen. Clerk of General Assembly.



CONSTITUTIONAL PROVISIONS FOR LOCAL GOVERNMENT GROUP
ELECTORAL RIGHTS

Thank you for the opportunity of making my personal representations to you in the process of
drafting a new Constitution for our country.

The area needing constitutional protection I believe as most important is the safeguarding
against domination at both local government and provincial level of any community group by a
majority.

If a majority group or political party is able to control exclusively the affairs of minority
groups with a Province, this is a recipe for conflict and the Constitution should guarantee that
his does not happen.

There are two ways of the Constitution can provide for such protection:

1. DEVOLUTION OF POWER

The maximum devolution of power should take place right down to Provincial local
authority and community level so that decisions affecting a community are taken by
that community itself and not by a political grouping at a higher level which may make
decisions that are rejected by the affected community; The Constitution should
therefore make provision for the maximum devolution of power and maximum
autonomy for Provinces and local authorities within the Province. Where local
authorities form part of a Metropolitan area, only regional services that are shared by
the Metro region should be under the control of the Metropolitan authority and in all
other respects the local authorities should be autonomous.

2. COMMUNITY ELECTORAL GUARANTEES

2.1 At present, each Province's Demarcations Board is charged with the task of drawing
local authority Metro, sub-structure and ward boundaries. The danger of this is that
the Demarcations Board has great power to determine whether a community will be
governed at local level by its own local authority or whether the community will be
joined with other communities creating a larger local authority. These powers need a
check or balance in our National Constitution that guarantees minority group rights
within any portion of the country irrespective of how Provincial or local authority
boundaries have been drawn. Such a Constitutional provision may even make the
concept of a Volkstaat redundant as communities or monitory groups would under the
following suggestion be able to exercise some form of community government within a
local authority area and without the need for race or cultural classification - to qualify
and participants need merely to be residents in a geographic area within a local
authority.

2.2 As an example of the need for a constitutional check or balance, is the debate presently
in Durban whether the Central sub-structure will be a mega-city of approximately 1.2
mil population or whether it will be a smaller sub-structure of approximately 450 000
population. The difference between the two is incredible and will make the difference



one of being either by a smaller Council area of adjacent communities or being
governed by a monster body where the Umlazi representatives being in a majority
would dominate the rest of the City.

2.3 I believe that local government should be just what the name describes - "local" -
government of community by that community. To achieve this, I believe there should
be a built-in constitutional right of any community or group of people with a
population of at least 40 000 people to elect representatives to form a Community
Council.

2.4 The Community Council need not necessarily be the governing local authority for the
Council as determined by the Province's Demarcations Board, but could operate as an
additional entity within local authority;

2.5 It is envisaged that the Community Council representatives would operate on a
voluntary basis and there would therefore be no increase in costs by virtue of having
such elected community representatives;

2.6 It is essential however that the Community Council once elected would have the
Constitutional right to claim a portion of the budget of the governing local authority
for spending within the Community area. This need not be a great amount but a
portion of the Council budget should be set aside for Community Council expenditure.
Once a Community Council amount has been budgeted for, the amount allocated to
each Community Council should be calculated as a percentage of the total Community
Council budget calculated pro-rata to the percentage that the population in each
Community Council area bears in relation to the population of the whole Council.

2.7 This would ensure that at least a portion of the budget of a Council is spent exclusively
and according to priorities and needs set by an elected body - the Community Council -
serving a particular Community area.

2.8 I believe this would go a long way towards ensuring that every community feels that it
has some control over expenditure and development within that Community area.

2.9 In addition to having a right to claim a portion of the budget, certain issues that are to
be decided by the local authority that affect each community, should first have to be
approved by that community's Community Council e.g. Town Planning matters, road
changes, development of community facilities, determination of local authority taxation
etc.

I believe that these two measures if incorporated in the country's Constitution will ensure that
communities are happy with their local government, will have a sense of ownership of their
local affairs and this will go a long way towards ensuring that communities act responsibly and
participate in local government as they will have a much more transparent and greater say in
their community affairs than previously - and guaranteed under the Constitution.

Although it may be your committee's view that local government provisions are best left to the
Provinces to determine, I do believe that the national Constitution should make provision for
the guaranteeing of community rights to be entrenched. This would need to be discussed with



the Provinces prior to incorporation in a national Constitution, but I believe having done so,
the inclusion of such entrenched provisions would be to the benefit of the country as a whole
and contribute to peaceful government of the country.

Thank you again for the opportunity of making these representations. If I can clarify any
aspect of the proposals, please do not hesitate to contact me and I will make myself available
for such purpose.

DAVE MC NAUGHT
Councillor of Durban Transitional Metropolitan Council
Chairman, Bluff Community Development Association



INTERNATIONAL MEDIATION

At the initial stage of the negotiating process in 1991 the PAC proposed international facilitation in

order to reducing the advantageous position of the NP as government and introduce a non-partisan

officiating agency.  However, Codesa and the Multiparty Negotiating Process decided against

international involvement - international actors acted only as observers.

The IFP, on the other hand, has introduced a new perspective on Mediation 'is a form of third-party

intervention into disputes, directed at assisting parties to find their own mutually acceptable

settlements'.  The objective of mediation is not only to reach a settlement, but could also be to seek

sufficient movement for allowing negotiations to continue without further third-party assistance, or

to remove specific obstacles to negotiating, or to reduce tension in the relationship, or to assist

parties to define the issues at stake more clearly.  In summary, it is clear that mediation is aimed at

resolving a dispute.  However, the exact role of a mediator in still debated.  The two dominant

views are, firstly, that the parties are mature negotiators who are capable of making their own

decisions as to what constitutes an appropriate or just result, and therefore a mediator should not

impose it on them.  Hence, the mediator's task is not to create a temporary and artificial balance

between power imbalances.  The second view is that the primary purpose of mediation is to balance

the power between the parties to insure a fair, agreement.  It will be seen in subsequent discussions

that the IFP has ostensibly the latter view in mind.

International mediation is normally aimed at resolving a dispute regarding interpretations of an

agreement or a particular document regarding mutually- exclusive positions in a negotiating

process, or to remove a deadlock in negotiations or resolve a walk-out by one of the parties, or to

resolve physical conflict, in the past few years the best examples of international mediation were

Jimmy Carter's involvement in North Korea and Bosnia, the Norwegian foreign ministry's mediation

in the Northern Ireland issue, Lord Owen and Lord Carrington in Bosnia, and the role of South

Africa, Botswana and Zimbabwe in resolving the crisis in Lesotho.  Accordingly, typical issues for

mediation in the South African context could be: how must the concurrent powers of provinces

(schedule 6 in the constitution) be interpreted?, or to reconcile the differences of opinion regarding

allocation of powers from the national to the provincial authorities since the establishment of the

new provinces.

1. Origin of the call for mediation



At the and of 1993 the IFP submitted a Yellow Paper containing amendments to the interim

constitution which the NP tabled in Parliament.  However, the ANC succeeded in delaying the

process before the interim constitution was enacted.  The first two months of 1994 saw

negotiations between the ANC, NP and Freedom Alliance during which the NP withdrew its

support for the Yellow Paper amendments.  It reached a deadlock when on 21 February 1994 the

NP and ANC supported amendments to the interim constitution without the IFP's concurrence.

During March and April 1994 the IFP and ANC were engaged in intensive negotiations regarding

possible international mediation to remove the deadlock and to secure the IFP's participation in the

April 1994 general elections.  On 10 April 1994 the IFP, ANC and also the NP agreed on an

agenda (the Consolidated Terms of Reference) for international mediation.  Seven international

mediators, including Henry Kissinger and Lord Carrington, were identified.  However, after their

arrival Cyril Ramaphosa and Roelf Meyer objected to the purpose, of the mediation in particular.

The ANC proposed two conditions for the mediation to commence, namely that the IFP must

commit itself to accepting that no amendment of the interim constitution will be tabled before the

election and that the outcome of international mediation would constitute a recommendation to the

Constitutional Assembly.  Secondly, the IFP must endorse and recognise the interim constitution

and election date (26-27 April 1994).  The IFP rejected both and thus the mediation failed to

materialise.

One of the mediators, Prof. Washington Okumu of Kenya, remained behind and brokered an

agreement between the ANC, IFP and NP on 19 April 1994.  The main elements of the Agreement

for Reconciliation and Peace were:

• the IFP agreed to participate in the general election

• the parties agreed to recognise and protect the institution of the Zulu king and the Kingdom of

KwaZulu, for which purpose the interim constitution would be amended before the election

• 'any outstanding issues in respect of the King of the Zulus and the 1993 Constitution is

amended will be addressed by way of international mediation'.

should be discussed in the context of the constitution-making process.  It resolved that the issue

ought to be dealt with by the leaders of the three signatories. cabinet established the '3M (Roelf

Meyer [NP], Mohammed Valli Moosa [ANC] and Sipho Mzimela [IFP]) Committee' to investigate

the implementation of the Agreement.  They reached a deadlock, because the NP and ANC did not

consider the Consolidated Terms of Reference still binding on all the parties, in addition to the

ANC's opinion that the Zulu kingdom did no longer form part of the terms of reference.



Consequently, President Mandela delegated the issue to Deputy President Thabo Mbeki for

facilitation.

On 6 March 1995 a special IFP General Conference resolved that the party could no longer

participate in the CA and should suspend its involvement.  However, the walk out would only be

effected a month thereafter if international mediation has not yet commenced.  Since the end of

March 1995 the IFP is no longer participating in. the CA, while no progress has been made

regarding international mediation.

2. The issues at stake

An evaluation of international mediation should not only focus on mediation itself but rather on the

root issues which it reflects.  The questions that it raises are:

(1) how should the final constitution be negotiated; what is the most appropriate mechanism?

(2) is constitution-making a sui-generia process that requires at special form of decision-making

other than a special majority?

(3) is international mediation the most appropriate mechanism to be applied under present

circumstances?

(4) is the Agreement for Reconciliation and Peace still binding on the signatories?

(5) what are the matters to be mediated; in the Consolidated Terms of Reference an appropriate

agenda for mediation?

3. Constitution-making mechanisms

Arguably at the heart of the differences regarding international mediation is divergent perspectives

with regard to its purpose. implicit in the IFP's argument is a two-pronged motivation.

Firstly, it views it as a substitute for the CA negotiating process.  For instances in a submission to

the 3M Committee it said:

The IFP always opposed the notion of a Constitutional Assembly charged with the task of

drafting a constitution for the country by virtue of majority rule.  There are fundamental

issues, such as those of federalism and pluralism, which cannot be decided by majority rule,

no matter how large is the majority concerned.



In the same submission it was also made clear that 'international mediation, and not the

constitutional Assembly, would offer the path to settle the issue of the form of state'.  Another

variation of this opinion is that the purpose of international mediation, in the IFP's opinion, is to

provide inputs in the constitution-making process after the April 1994 elections.  On the other

hand, though the IFP rejects the legitimacy of the CA as the constitution-maker, it argues that the

CA is responsible for determining the role of international mediation in the constitution-making

process.

The IFP's approach is ostensibly a continuation of its approach during the multiparty negotiations at

Kempton Park.  It was highly successful as de facto leader of the Freedom Alliance to establish at

second, parallel negotiating process outside the Negotiating council which enhanced its bargaining

position via-a-via the ANC and NP and delivered tangible results.  The main difference in the two

situations, however, is that the CA in much more institutionalised than the Negotiating Council,

with a statutory status and popular legitimacy based on the outcome of a general election.

Accordingly, much less space has been left outside the CA for a second, parallel negotiating

process.  The demise of the extra-parliamentary Conservative Party (compared to the parliamentary

Freedom Front) is largely indicative of it.

Implicit in the IFP's approach is a acknowledgement that, based on the principle of electoral

support, it is too small and geographically concentrated for effective, roundtable bargaining.

Hence, a two-sided negotiating table, with the IFP on the one aides in most preferable, but given

the fact that it is highly unlikely to change the CA's round table, it could only be achieved under

special conditions, such as international mediation.

Immediately it raises the issue of the relationship between the CA and other extra-systemic

negotiations.  Where will the final locus of decision-making be?  International mediation could only

be morally defensible if all seven political parties in the CA are involved, which in the end might be

detrimental to the IFP.  Suppose most of the other six parties take their places opposite the IFP, it

would mean its effective marginalisation in the sense that it would be the IFP against a multiparty

caucus.

The second IFP motivation for mediation is ostensibly to entrench its powerbase in KwaZulu/Natal.

The results of the 1994 general elections, albeit not very accurate, have confirmed that apart from

areas on the East Rand and in the Eastern Transvaal, the IFP is a regional party confined to

KwaZulu/Natal.  Hence, it is logical to entrench its position there in the form of more powers

granted to the provinces.  It has gone so far on to propose an asymmetrical federal state in favour



of the province of KwaZulu/Natal.  Because in its view it won't be able to secure it by means of the

negotiating process in the CA, the alternative is international mediation.  The Agreement has

created the loophole that by invoking Constitutional Principle 18(2) it will secure more provincial

powers in the final constitution without bargaining for them in the CA.

In contrast with the IFP, the ANC maintains a limited interpretation of international mediation.

Thabo Mbeki in of the opinion that mediation refers to a dispute, and hence outstanding issues

should be identified which are in dispute.  He denies that any such issues have been identified. The

IFP rejected such an interpretation:

International mediation does not depend on the development of a deadlock in the

negotiation process in the Constitutional Assembly, and is not a tool to solve a deadlock. In

fact, the Agreement for Peace and Reconciliation ... requires that international mediation in

to commence even before the constitution-making process in the Constitutional Assembly

was properly structured.

Thus the call for international mediation symbolises a lack of consensus regarding the mechanism

for constitution-making.  Moreover, the Agreement that enables international mediation in confined

to the interim constitution and Zulu kingdom, while the IFP's main target is the CA, which is

responsible for the final constitution,

4.  Decision-making in the negotiating process

A question of universal relevance is: what must be the majority needed in writing a constitution - a

simple majority, a two-thirds majority or general consensus? Related to this question is: is

constitution-making such an unique process that it cannot be governed by the normal, democratic,

political rules of the game?

At Kempton Park the principle of sufficient consensus was used, but the IFP challenged its

application in court.  It contract, the CA must take decisions by a two-thirds majority, but if an

impasse is reached after three years of negotiations, the new constitution can be adopted by a

simple majority. In either scenario, the Constitutional Court remains responsible for certifying the

constitution' s compliance with the Constitutional Principles.

The IFP opposes the CA, because of the majoritarian principle. 'Simply put, the IFP rejected the

notion of an election to empower a Constitutional Assembly charged with the task of writing a new



constitution by virtue of majority rule, claiming that some fundamental issues related to pluralism

and federalism cannot be decided by majority rule. In view of the fact that sufficient consensus as

well as a two-thirds majority is unacceptable for the IFP, it in clear that no form of roundtable,

multiparty negotiations would be acceptable for it, because potentially it could be overruled by the

others.  Hence, a two-sided mediation process is the only option.

The IFP has succeeded in  creating the impression that its insistence on international mediation is

for the sake of federalism and pluralism.  However, the majority of parties in the CA (the NP,

Democratic Party, Freedom Front and African Christian Democratic Party) also propagate it, while

only the ANC and PAC are not overtly federalist, The ANC and PAC together cannot muster a

two-thirds majority in the CA, which means that federalist parties will also have to concur with the

final constitution. That has given them effective bargaining power in the CA, irrespective of

extreme small electoral support.

Another consideration is the fact that in South Africa only political parties are responsible for the

constitution-making and all other social formations have been excluded since the start of talks in

Codesa, introduces implicitly into the negotiating process a set of rules associated with parties.

Parties' power is mostly determined by an electoral process which invokes the democratic principle

of majoritarianism - normally a simple majority, but for constitutional amendments they often

require a special majority. Other principles could have been used if political parties were not to be

the primary actors in the process, like the American founding fathers.

The dilemma of all constitution-making processes directed by political parties (which is the

dominant approach the last few decades) is that parties have a temporary existence and their

electoral support may change over time.  How will  it affect a constitution that is supposed to last

for generations but which reflects the sentiments of particular parties at a specific point in time?

Not even a general consensus among all the parties would alleviate this dilemma.  Two options are

available, though both are undesirable.  The first is to assume that the constitution will have to be

amended quite often and therefore not to create a too rigid constitution.  Secondly, it could be a

lean constitution (like the American one) without much details and confined to general principles,

excluding aspects such as the restitution and restructuring of inter alia the economy, affirmative

action, land issues and gender.

5. The most appropriate mechanism



If, for a moment, the Agreement of 19 April 1994 is set aside, an important question is: which

mechanism will be most appropriate in order to address the current differences of opinion and the

IFP's objectives?  The main issues raised by the Consolidated Terms of Reference are exclusive,

original powers for the provinces (even on an asymmetrical basin), including the right to taxation

and of writing their own constitutions without any review, and secondly the Zulu monarchy and

Kingdom of KwaZulu.  They involve Constitutional Principles 18(2) regarding provincial powers,

34 regarding the right to self-determination and 13(2) regarding the constitutional position of the

Zulu king.  The IFP reduces them to two concepts: federalism and pluralism.

Extension of provincial powers to include exclusive powers, which by means of Principle 18(2) will

form part of the final constitution, does not involve a dispute regarding the interpretation of the

present list of concurrent powers.  The IFP rather argues for an extension of the list (in other

words, new issues are introduced), which in a typical agenda of a negotiating process and not

mediation.  The present situation has not been preceded by negotiations that are deadlocked or in

dispute.  Hence, the situation is suitable for facilitation but not mediation. in the Consolidated

Terms of Reference it had been implied in the sense that the mediators were not meant to be

adjudicators (i.e. arbitrators) 'but rather an agency dedicated to the facilitation of an agreement

between the parties'.  Facilitation entails less pro-active involvement in the process, and is primarily

aimed at establishing a neutral officiating agency who is responsible for directing the negotiating

process.  Mediators, on the other hand, have normally access to all the caucuses of the parties

involved and try to convince them of the merits of an opposing view or of accepting a compromise

formulated by the mediator.  The psychological impact of the relative bargaining powers of the

parties normally has less of an effect on mediators than on the parties, and hence the IFP's

reluctance to engage in negotiations, even if they were to be facilitated.

The second major issue is the Zulu king and kingdom.  The issue is linked by the IFP to the first

one in the following way:

The issues relating to the Monarchy and the restoration and the securing of the Kingdom of

KwaZulu are of particular importance to reconcile our differences about the national

constitutional framework necessary to enable the Province of KwaZulu/Natal to adapt, a

constitution restoring and securing the Kingdom of KwaZulu.

The background to the issue is the refusal for the Zulu monarch to attending the plenaries of

Codesa I and II in 1991 and 1992 and Buthelezi's believe that the monarch was an important

instrument to bolster and consolidate the IFP constituency.  With the impending demise of the



KwaZulu homeland during the transition period, the pretence of Zulu autonomy or self-rule would

be removed.  Hence, its continuation was vested in the restoration of the Zulu monarchy and

kingdom in terms of the 1834 boundaries as an autonomous and sovereign kingdom.  Between

January and April 1994 serious negotiations were conducted between delegations of the king and

NP government, It culminated in a deadlock at the Skukuza summit.

It had been agreed on 19 April 1994 that both the monarchy and kingdom will be entrenched in the

Constitutional Principles (which was done subsequently) and be effected in the provincial

constitution of KwaZulu/Natal.  If any mediation regarding this issue needs to take place, it should

involve the provincial legislature of KwaZulu/Natal in which the IFP is in the majority.  Thus,

mediation would imply that it is in dispute with itself.  However, the monarchy will be indirectly

affected by an extension of the powers of the provinces, which has already been discussed as

matters to be negotiated.  Insofar as provincial powers are not Involved, mediation at the national

level regarding the Zulu monarchy seems to be inappropriate.

6. The binding nature of the Agreement

Given section 4 of the Agreement for Reconciliation and Peace the ANC and NP are morally

obliged to participate in international mediation.  However, in view of the inappropriate nature of

mediation under present circumstances for successfully addressing the issues raised by the IFP, plus

the vagueness of 'any outstanding issues' , the Agreement was a serious error of judgement.  For

example, the status of the Consolidated Terms of Reference is nowhere clarified.  Presumably the

Agreement was motivated by an overriding concern that the IFP should join the election process in

1994.  However, if the conventional interpretation of law is applied, it could possibly be argued that

due to its vagueness, that part of the Agreement cannot be enforced.  But it does not reduce the

moral obligation of the ANC and NP to honour their commitment or come to a mutual agreement

with the IFP about an alternative.

In addition to the first problem, the fact that the ANC and IFP have divergent interpretations of the

purpose of mediation (dispute resolution versus negotiations) and that it is not defined in the

Agreement also hinder its implementation.

Finally, it is clear that the Agreement refers only to outstanding matters regarding the interim

constitution and Zulu monarchy.  However, it is clear that the IFP's intention is to extend coverage

of mediation as wide an possible with the view that the outcome need to be incorporated in the final



constitution.  Accordingly, the dispute regarding interpretation of the Agreement in a classic came

for mediation : mediation-about-mediation.

7. The Consolidated Terms of Reference

Though the ANC and NP do not reject the principle of international mediation, their main objection

is that it is unclear what the disputed issues are.  The IFP's response has been that they are bound

by the Consolidated Terms of Reference, which are synonymous with 'any outstanding issues'. The

problem is that the Agreement for Reconciliation and Peace does not refer to them explicitly and

therefore it remains a matter open for interpretation.

The terms of reference referred to five topics.  First is the constitutional status of the provinces,

including their powers, their fiscal and financial autonomy and their power to determine their own

provincial constitutions.  The second topic relates to the constitution-making process: the

Constitutional Court's role of review and certifying the constitutional compliance with the

Constitutional Principles, plus the procedure for constitutional amendments.  The third topic in

more practical in nature: the process of rationalisation and empowerment of the new provincial

administrations. The final two topics referred to citizenship and the qualifications of voters, and the

Zulu monarchy and Kingdom.

A pertinent question not yet asked or answered regarding the Consolidated Terms of Reference is:

does the fact that Prof.  Okumu have mediated an agreement between the conclusion of the

Consolidated Terms of Reference and the election, which resulted in constitutional amendments,

alter the binding and relevant nature of the Consolidated Terms of Reference?  For example, the

position of the Zulu monarchy, except for possible broadening of his powers as a result of the

extension of provincial powers, has been finalised.  The extension of powers could be dealt with

under the provincial powers.  Except for the third topic, which is suitable for mediation, all the

topics related to constitutional negotiations and hence are not really applicable for mediation.

Accordingly, deciding on new terms of reference about issues in dispute, to the only viable

alternative.

Dirk Kotzè

Department of Political Sciences, UNISA



UNIVERSITY OF STELLENBOSCH

5 June 1995

The University of Stellenbosch would hereby like to make a submission to the Constitutional

Assembly concerning certain principles which are of great importance to this and other South

African universities and which, in our opinion, should form part of the new and final Constitution of

South Africa.

The submission is attached to this letter.

A. H. Van Wyk

Rector and Vice-Chancellor

ACADEMIC FREEDOM AND RELATED MATTERS

1. The University of Stellenbosch, like other South African universities, would like to 

propose that academic freedom be given an explicit place in the new Constitution.

The necessity of academic freedom in a democratic society is accurately summarized in the

American judgement in Sweezy v New Hampshire in 1957 (354 US 263): "To impose any

straitjacket upon the intellectual leaders in our colleges and universities would imperil the

future of our nation ... Scholarship cannot flourish in an atmosphere of suspicion and

distrust.  Teachers and students must always remain free to inquire, to study and to

evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate

and die".

For this reason academic freedom deserves a place of its own in the Constitution.

The current interim Constitution mentions academic freedom in two different sections, viz.

sections 14(1) and 15(1), which read, under the headings of religion, belief and opinion and

freedom of expression respectively, as follows: "Every person shall have the right to

freedom of conscience, religion, thought, belief and opinion, which shall include academic

freedom in institutions of higher learning" and "Every person shall have the right to freedom



of speech and expression, which shall include freedom of the press and other media, and the

freedom of artistic creativity and scientific research".

The University of Stellenbosch fully supports these two provisions.  Like, for example, the

University of Cape Town in its submission to the Constitutional Assembly concerning this

matter, we believe however that academic freedom will be better served if it is recognized

as a matter which is indeed related to freedom of religion and opinion and freedom of

expression, but which is also distinguishable from it.

2. The individual's academic freedom cannot be separated from the autonomy of the institution

of higher learning in which this academic freedom is embodied.

In American law institutional autonomy is, as a matter of fact, regarded as the obvious basis

for individual academic freedom.  As the 1985 Supreme Court judgement in the case of

Regents of the University of Michigan v Ewing (474 US 214) put it: "Academic freedom

thrives not only on the independent and uninhibited exchange of ideas among teachers and

students, but also and somewhat inconsistently, on autonomous decision-making by the

academy itself".  This same close relationship is recognized in UNESCO's recent Policy

Paper for Change and Development in Higher Education (Paris 1995, p 26): "A clear grasp

of the principles on which relations between higher education and the State are based is a

precondition for quality and accountability in governance and management of higher

education institutions.  Academic freedom, understood as a set of individual and collective

rights and responsibilities, is central in this respect.  Together with the recognition of

institutional autonomy it is essential for the preservation of the university or any other

higher education institution as a community of free enquiry ... Recent history has provided

strong evidence of the need to defend the principle of academic freedom as a sine qua non

for the existence and normal functioning of higher education institutions.  The proper

degree of statutory institutional autonomy should therefore be granted to both public and

accredited private higher education institutions to allow them to be relevant and perform

their creative, reflective and critical functions in society.  While the State may ensure

general co-ordination in various system-wide policy matters such as accreditation and

quality assessment, institutional self-governance should be given adequate, pragmatic form".

The locus classicus concerning the content of university autonomy also comes from the

American judicature, where Supreme Court judge Felix Frankfurter described it as follows

in the above-cited Sweezy case: "The four essential freedoms of a university (are) to



determine for itself on academic grounds who may teach, what may be taught, how it shall

be taught, and who may be admitted to study” One should also add to this the freedom to

organise and carry out research and to publish the results thereof.

It is obvious that neither individual academic freedom nor university autonomy is absolute.

The freedom of the individual academic is restricted by the rights of others and by the

reasonable concerns of the institution for which he or she is working.  With regard to

institutional autonomy nobody questions the State's task to create a statutory framework

and a broad financial dispensation for a system of higher learning.  This allows for the co-

ordination of e.g. the ever increasing diversity of higher education institutions by providing

mechanisms such as accreditation.  Today nobody would deny that universities should be

involved in the community by means of ties and partnerships with community institutions

and sectors, and that they should acknowledge that they have a responsibility towards the

community.

What is however important is that this institutional autonomy be anchored in the

Constitution, with the courts as keepers of the Constitution who will in the last instance

decide on the reasonable limits thereof in the interest of the individual and the community.

3. The University of Stellenbosch would therefore like to propose that the following provision

be included in the chapter of the Constitution concerning fundamental freedoms in partial

replacement of the current sections 14(1) and 15(1):

"Academic freedom

(i) Every person shall have the right to academic freedom in institutions of higher

learning.

(ii) Every institution of higher learning shall be autonomous with regard to education

and research".

4. Since universities and other institutions of higher learning also have a role to play in

development as well as in social and cultural concerns in order to promote national interest

and reconciliation, the University of Stellenbosch supports the retention in the new

Constitution of the following sections of the current interim Constitution which are of direct

concern for this role:



Section 14(2) Right to religious observance

Section 31 Language and Culture

Section 32 Education



THE EVANGELICAL FELLOWSHIP OF SOUTH AFRICA

7 June 1995

In deciding to abolish the Death Penalty, the Constitutional Court has favoured the rights of
the criminal.  Now is the time to assert the rights of the victims of crime as well.

The Evangelical Fellowship of South Africa urges the Constitutional Assembly to include a
section on the Rights of Victims of Crime.   The convicted criminal should be made to pay
obligatory compensation to the victims of their crime ( in the case of murder’ to the families of
victims).

Criminals previously worthy of the death penalty should be sentenced to life  imprisonment
(i.e. till they die), during which time they should work productively in prison factories or
farms.  A high percentage (say 90% of their earnings should be paid by the State to their
victims or their families.

This would bring an element of justice into the decision to abolish the death penalty, which is
seen by many law-abiding citizens as unjust.

Hugh Wetmore
General Secretary

(The Evangelical Fellowship of South Africa represents 21 church denominations, 32 national
Christian NGO’s and many congregations and individuals.)



THE METHODIST CHURCH OF SOUTHERN AFRICA

8 June 1995

It appears that there has been opposition to the retention of the ‘sexual
orientation ‘ Clause in the proposed new Constitution and that some opposition
has been on the part of the African Christian Democratic Party.

The ACDP does not represent all Christian viewpoints in South Africa and in this
matter, especially, I must dissociate The Methodist Church of Southern  Africa
from their stance.

As a Church we are committed to the dignity and worth of all people and to their
equality in their sight of God.  We find it irrelevant to claim that some people
who are deemed to be sinners are therefore to be discriminated against - because
we are all sinners.

I appeal to you to resist any attempt to limit the recognition of the rights of all
people, which is the genius of the proposed  Constitution, and retain the ‘sexual
orientation’ Clause.

MMUTLANYANE MOGOBA
PRESIDING BISHOP



THE EVANGELICAL FELLOWSHIP OF SOUTH AFRICA

7 June 1995

Yesterday's landmark decision of the Constitutional Court to abolish the death penalty was
undergirded by this statement by Presiding Judge Chaskalson:  "By committing ourselves to a
society founded on recognition of human rights we are required to value these two rights (the
rights to life and human dignity) above all others"  (Natal Witness 7.6.95).

This profound statement has clear implications for two other controversial issues facing our
country, and the Constitutional Court, at this time:

1. Abortion on demand:  The Constitutional Court will be obliged to rule against any
weakening of the present abortion legislation.

Not to do so will mean that it is prioritising the rights of the mother who wants to be
free of the consequences of her actions (whether for selfish reasons, or for poverty)
over the right to life of her unborn baby.

It will not help to argue that the embryo is not "human life", for the simple reason that
there is a clear continuity of human existence from the moment of your own
conception to the moment you sit in the Constitutional Court making this decision.

It will not help to argue that abortion is a women's issue, because it is a women's body
that is affected.  Half of all embryos are male, and men have an equal right to take
decisions on this subject.

It will not help to argue pragmatically that this is the only way to deal with the problem
of unwanted babies.  Three "women's choice" options are open to every woman: 
abstinence, birth control and sterilisation.  The two latter options require the same visit
to a medical facility as would legalised abortion.  We urge the State to give cash
incentives to men and women who voluntarily ask for sterilisation.

2. Pornography:  The Constitutional Court will be obliged to rule against the present
Draft Publications and Film Bill, which allows freedom to publish pornographic
material on the basis of the Right to Freedom of Expression.

Not to do so will exalt the Right to Freedom of Expression over the Right to Human
Dignity, which is degraded by the generic portrayal of people (especially women) as
sex-objects of lust.

The Evangelical Fellowship of South Africa holds you to your own clear statement
prioritising these Human Rights over all others, and will not accept any legal casuistry
that will try to wriggle out of your self-imposed obligations.

HUGH WETMORE
GENERAL SECRETARY



THE CHRISTIAN ASSOCIATION

7 June 1995

We an Interdenominational group of Protestant Christian evangelicals representing 6000
Christians within our membership request that your constitutional committee give action to
our request indicated below regarding the formulation of the new constitution for South
Africa,

We are hereby also aligning ourselves with the requests made from other Christian bodies such
as "Christian Voice" etc. who have presented similar requests.

1. We assert that it is both right and fitting that our Constitution should make us
as a country and people subject to the Almighty GOD and that HE therefor be
acknowledged in the preamble to our new constitution.

While we are aware of the existence of other faiths and are sympathetic to mans search for
truth.  We have by GOD'S grace been brought into an understanding of his will and
experienced HIS forgiveness thereby having been grafted into his family and have accepted his
rule in our lives and community.  It is therefore impossible for us to allow a denial of GOD
that such an omission would imply.

We do not deny man his freedom of choice regarding "religious affiliation" but it would in our
mind be foolishness to allow us as a nation to deny HIS (GOD'S) statements regarding issues
which have become the substance of the "Political debate", particularly in a country which has
in such recent times experienced the miraculous intervention of the very Holy GOD who has
shown such mercy and grace to this land.

Furthermore 70% of this country ascribes to the Christian faith and the Mosaic law is ascribed
to by a significant proportion of the rest of the community.  We accept the Word of GOD (the
Holy Bible) as the revelation of GOD'S will for mankind and Christ as HIS final revelation,
our role model and the Saviour of the world.

2. That religious freedom and the expression thereof be allowed in all private and
public places.

That this value be entrenched as an inherent right of all citizens of this Country and that all and
any platform of expression be freely available for the preaching of the word of GOD-
While recognising mans bent to search for truth in religion we believe that the constitution
should address the fact that Satanism and occultism are aberrations and have no acceptable
place or role in our South African Community.  This to ensure that our community not be led
into error which can lead to our destruction.



3. That the constitution enshrine and declare that we ascribe to and seek to express
a biblical values, ethics and teaching in all areas of our South African community life.
That the Sexual orientation clause be removed from the constitution as it is morally
indefensible in the light of GOD'S WORD.

4. That there be no constitutional clause preventing any church leader from
holding public office or involvement on governmental councils or committees.

5. That the Christian church leadership, including this organisation, in South
African be actively involved in the formulation of the Constitution.

We affirm that we have but one desire, namely that the South African community be
constituted as a just, righteous and GOD fearing nation in which HIS presence, rule, love and
grace may be experienced and expressed.

RODNEY P WEIMANN
PRESIDENT



DEPARTMENT OF JUSTICE

1. AD BLOCK 7. 2: (PRINCIPLES OF LEGAL INTERPRETATION)

1.1 Section 35 provides for the interpretation of Chapter 3 (Fundamental Rights) of the

Constitution of the Republic of South Africa Act, 1993 (Act 200 of 1993) (herein after

referred to as the Interim Constitution) and provides that -

(a) in interpreting a provision of this Chapter a court shall promote the values which

underlie an open and democratic society based on freedom and equality; and

(b) no law which limits any of the rights entrenched in this Chapter shall be invalid

solely by reason of the fact that the wording exceeds the limits imposed by this

Chapter.

1.2 Section 232 of the Interim Constitution provides for the interpretation of references in

laws to inter alia a Parliament or House of a Parliament, Chief Minister, Administrator,

State President and an official language which references are outdated in view of the

provisions of the Interim Constitution.

1.3 It is proposed that the Constitution should contain provisions similar to sections 35 and

232 of the Interim Constitution to promote legal certainty.

Legal uncertainty in this regard will result in unnecessary litigation coupled with high

costs.  When the Final Constitution will be implemented there will still be Acts with

outdated references and the rationalisation process will probably not be finalized.

2. AD BLOCK 7. 3: (INTERNATIONAL AGREEMENT AND INTERNATIONAL

LAW)

2.1 SOUTH AFRICA'S OBLIGATIONS IN RESPECT OF EXISTING

INTERNATIONAL AGREEMENTS

2.1.1 Section 231(1) of the Interim Constitution provides that:

"All rights and obligations under international agreements which immediately

before the commencement of this Constitution were vested in or binding on the



Republic within the meaning of the previous Constitution, shall be vested in or

binding on the Republic under this Constitution, unless provided otherwise by an

Act of Parliament.".

2.1.2 The opinion is held that this section regulates this aspect properly and that the 

Final Constitution should provide for a similar clause.

2.2 THE NEGOTIATION OF, RATIFICATION OF AND ACCESSION TO 

INTERNATIONAL AGREEMENTS

2.2.1 Internationally, these powers are regarded as prerogatives which vest in the

Head of State.  Most constitutions, however, expressly authorise Heads of States

to fulfill this function.

2.2.2 Section 82(1)(I) of the Interim Constitutional so expressly authorises the

President to execute these functions.  This section provides:

"82(1) The President shall be competent to exercise and perform the following 

powers and functions, namely -

(i) to negotiate and sign international agreements;".

2.2.3 In practice, however, most agreements are signed by persons authorised by the

President to sign such agreements on his behalf.  Such authorisation should not

be confused with a delegation of powers since the President still has to approve

and give his consent in respect of the contents of an agreement personally.  It is

therefore not a necessity that an authorisation to sign an agreement on behalf of

the President be executed in terms of an Act of Parliament since the law of

agency applies in this regard.

2.2.4 For purposes of legal certainty, however, it is recommended that the Final

Constitution should make provision that the President may authorise a person to

"sign an agreement and make non-substantial amendments which may be deemed

necessary as a result of further negotiations, provided that such amendments are

not inconsistent with this Constitution or an Act of Parliament.".

2.2.5 In spite of the fact that the power to enter into international agreements has been

a prerogative of Heads of States, the provisions of sections 231(2) and (3) of the

Interim Constitution limit this power.  These subsections provide:



"(2) Parliament shall, subject to this Constitution, be competent to agree 

to the ratification of or accession to an international agreement 

negotiated and signed in terms of section 82(1)(I).

(3) Where Parliament agrees to the ratification of or accession to an

international agreement under subsection (2), such international

agreement shall be binding on the Republic and shall form part of the law

of the Republic, provided Parliament expressly so provides and such

agreement is not inconsistent with this Constitution. (own emphasis).

2.2.6 The provisions of section 231(2) of the Interim Constitution do not cause any

problems since they are consistent with the idea of an "open democratic society"

and the opinion is held that the Final Constitution should contain a similar

provision.  The effect of such a provision is that, if Parliament is of the opinion

that the Republic’s participation in a particular agreement is not in the interest of

South Africa, the President's decision to enter into such an agreement can be

overruled.

2.2.7 It is however not certain whether it is the intention of the legislature to include

only multilateral agreements (for instance accession to conventions), or also

bilateral agreements (for example an extradition agreement between South Africa

and another country) in the provisions of section 231.  In order to create legal

certainty it is recommended that section 231 be redrafted in the final Constitution

to expressly state whether only multilateral agreements or bilateral agreements as

well are effected by this provision.

2.3. THE OPERATION OF THE RULES OF CUSTOMARY INTERNATIONAL 

LAW IN SOUTH AFRICA

2.3.1 Section 231(4) of the Interim Constitution stipulates that the rules of customary

international law binding on the Republic, shall form part of the law of the

Republic in so far as such rules are not inconsistent with the Constitution or an

Act of Parliament.

2.3.2 It is submitted that the Final Constitution should contain a similar provision.



THE COUNCIL OF SOUTHERN AFRICAN BANKERS (COSAB)

2 June 1995

DEBATE BY THEME SUB-COMMITTEE - INDEPENDENCE OF THE RESERVE

BANK

With respect to the current debate about the independence or not of the Reserve Bank and the

compromise proposal that the legislature and/or executive of government be responsible for policy

and objectives but that the Reserve Bank be "independent" in terms of implementation attached

please find a copy of the submission made by the banking sector to the Constitutional Assembly in

February 1995.

From this it is clear (pages 13 and 14) that the banking sector is fully supportive of a totally

independent South African Reserve Bank, as currently provided for in the Interim Constitution.

This independence should also include the appointment of directors and governors where political

appointments must be precluded.

We trust this contributes to the debate, and are again willing to present verbal comment on this

matter.

P. J. LIEBENBERG

Chief Executive

PROPOSALS AND COMMENTARY IN CONNECTION

WITH THE FINAL CONSTITUTION

OF THE REPUBLIC OF SOUTH AFRICA

17 February 1995

INTRODUCTION -

BASIS OF SUBMISSION

We appreciate the opportunity of commenting on various aspects of the proposed final Constitution

for the Republic of South Africa ("the final Constitution").



As it is expected that the various Theme Committees will receive numerous submissions from

interested parties, we have restricted our comment to those issues which we consider to be of

particular importance to the Banking Sector.

For ease of reference, any issues which have been allocated to a particular Theme Committee have

been highlighted at the beginning of the section and grouped together in a section relating to that

Committee.

This document includes submissions to the following Theme Committees:-

1 Character of Democratic State, in particular

- the Preamble of the Constitution

- the supremacy of the Constitution

- freedom of information and accountable administration

3. Relationship between levels of Government
- status and powers of provincial and local government

- legislative competence of Provinces and concurrency

4. Fundamental Rights:
- the application of the Bill of Rights

- the limitation on the extent of the rights

- Economic rights the business community

- Economic rights the individual

- Socio-economic rights.

6. Specialised Structures of Government
- the Reserve Bank

- the Auditor-General

- the Financial and Fiscal Commission

- Public Enterprises

- the Commissioner of Inland Revenue

THEME COMMITTEE 1 : CHARACTER OF DEMOCRATIC STATE

As regards the issues which have been allocated to Theme Committee 1, we have certain proposals

relating to the Preamble to the Constitution.  With specific reference to the Constitutional



Principles as set out in Schedule 4 to the Constitution of the Republic of South Africa, Act No. 200

of 1993 (the "Interim Constitution") we are in agreement with Constitutional Principles I, IV, VIII,

IX and VI.  We would submit, however, that in drafting the final Constitution particular attention

should be paid to the following:

- Constitutional Principle IV

- Constitutional Principle IX.

The Preamble:

We propose that the Constitution should have a Preamble in which certain fundamental principles

and values relevant to the kind of society for which we as a nation should strive are stated.

Elements of both the Preamble and "postamble" of the Interim Constitution could be adopted for

this purpose

Further, we believe that it is important for the future prosperity of the country that two principles

relating to the so-called Economic Constitution be incorporated in the Preamble:

- A statement that South Africa should enjoy an open, outward looking economy, 

consistent with established international standards

- A statement of intent regarding socioeconomic rights, in particular those dealing 

with education, health and housing.  We believe that the most appropriate place to 

deal with this is the Preamble, for the reasons set out under the section dealing with 

socio-economic rights in our submission to Theme Committee 4.

Finally, it seems to us that, while the Constitution embodies the set of rules according to which the

country will enjoy good governance, it is appropriate that the goals of that governance - a relatively

healthy, educated and empowered population - should be stated in the Preamble at the outset as the

vision that all governments should strive to realise.

These principles, although not enforceable, would certainly influence the interpretation by the

courts of the Constitution and thereby strengthen the applicability of the principles.

Constitutional Principle IV:

In terms of this principle the Constitution shall "be binding on all organs of state at all levels of

government." Whilst this appears to be self-explanatory, one of the major debates arising from the



Interim Constitution relates to the applicability of same and, in particular, of the chapter on

Fundamental Rights.  Much has been written and argued about the fact that section 7(1) states that

the section "shall bind all legislative and executive organs of state" and the effect of this on the

judiciary.  It is also necessary to establish exactly what is meant by "organs of state".  The Interim

Constitution includes "any statutory body or functionary" in this definition of "organ of state"

(section 233(1)(ix)).  This means that bodies such as Public Enterprises and Universities are

included.  Although they would not normally fall within the concept of an organ of state if it were

not for this definition, we support their inclusion in this regard on the basis of their being either

owned, controlled or funded by the state.

We would respectfully submit that the final Constitution should be specific and clear in all respects

so that it is possible for the average citizen to easily ascertain exactly which organs of state are

bound by any provision and, in accordance with this principle, the fact that all organs of state are

bound should be clear from the Constitution.

Constitutional Principle IX:

This principle emphasises the need for freedom of information in order to achieve "open and

accountable administration at all levels of government." We believe that this ideal will be assisted by

establishing certain procedural principles in the Constitution.  For example, it should be clear that

whenever any official or government body makes any discretionary or other decision, citizens who

are affected by such decision shall be entitled to request written reasons therefor.  In this regard it is

noted that, in the Interim Constitution, provision is sometimes made for reasons to be given for

administrative decisions without specifying that those reasons should be in writing, for example

section 187(2).  We would respectfully submit that this leads to unnecessary uncertainty and that, if

administrative organs are to be held accountable, it is necessary that they be obliged to provide

written reasons for their decisions.  It is further recommended that the written decisions affecting

economic activities should be made public to ensure consistency of treatment for all, as well as the

development of transparent guidelines for future decision making.

This is of particular importance in tax matters, where the wide discretionary powers of the

Commissioner for Inland Revenue make it essential for citizens to have a right to written reasons

for administrative decisions affecting them if we are to attain the ideal of an open and democratic

government where all citizens are treated equally.

We would suggest the following principles be followed with regard to the freedom of information:



- Official information should be made available and provision should be made for 

each person to have access to information relating to that person, which information

should only be protected to the extent that it is consistent with the public interest 

and the preservation of personal privacy;

- In principle information should be made available unless there are good reasons for 

withholding it;

- The right to information must include the right of access to internal rules affecting 

administrative decisions and the right of access by a person to reasons for any 

decisions which affect that person.

THEME COMMITTEE 3: RELATIONSHIPS BETWEEN LEVELS OF GOVERNMENT

Two matters of major concern to the Banking Sector have been allocated to this Committee.  One

relates to the powers of Provincial and local governments, particularly in relation to borrowing.

The other is the nature of certain of the legislative powers which are allocated to the Provinces.

Certain legislation which is central to our business currently fails within the legislative competence

of the Provinces with the result that this legislation may vary from Province to Province.

General Principles:

Constitutional Principles XVIII to XXVII inclusive cover the relationship between central and

provincial government powers in some detail.  They place the emphasis more on central power than

provincial autonomy and the final Constitution will perforce have to be structured in this way.

From Constitutional Proposal XXI 4, we conclude that, where uniformity across the nation is

required for a particular function, the legislative power over that function should be allocated

predominantly, if not wholly, to the national government.

Apart from the criterion of uniformity, which we shall deal with hereunder, we believe that the

norm stated in Constitutional Principle XXI is of particular importance and should be retained.

This states that the level at which decisions can be taken most effectively in respect of the quality

and rendering of services shall be the level responsible and accountable for the quality and

rendering of the services and be the level empowered by the Constitution.  Furthermore,

Constitutional Principle XXIV provides that a framework for local government powers, functions

and structure is to be set out in the Constitution.



A practical problem in the implementation of these principles is that the capacity to carry out

powers and functions at second and third tier levels of government does not, at present, exist

uniformly across the country.  It is also possible that at some future stage provincial resources and

competencies could deteriorate, affecting the rendering of services.  We would thus propose the

introduction of a mechanism whereby powers which have been developed to lower levels could

revert to a higher tier of government when the means or will to carry out such functions at lower

levels are absent.  In other words, we would support the principle of asymmetry regarding the

exercise of provincial or local government powers.

We believe that it is meaningless in practice to apportion powers to different levels of government if

those levels do not have the administrative competence or the fiscal capacity to execute those

powers.  Many of the current Provinces do not have a tax base to be autonomous of the centre and

the fiscal viability of Provinces is a major issue.  It is therefore critical to economic development

that a balance be sought between giving too much power to the centre and too much power to the

second and third tiers of government.  It is also important to avoid assigning powers to Provinces

which do not have the administrative competence to execute them, especially where increased

provincial employment would result in further burdening the budget without necessarily resulting in

the delivery of goods and services to the public.

This is also likely to result in tension between the Provinces as certain Provinces become income

generators for the national budget and other Provinces cost centres.

Borrowing Powers of Provincial and Local Governments:

It is essential that certainty as to who has the power to borrow money and incur other debt

obligations on behalf of the second and third tiers of government, the basis on which such

obligations may be incurred and any security which may legally be taken for such obligations, is

obtained as a matter of urgency.  This is required if the financial sector is to make the necessary

money available for the numerous developmental projects envisaged by all levels of government,

particularly in the case of non-income generating facilities such as health clinics and educational

institutions.  In particular certainty is required as to the power of central government to issue

guarantees on behalf of other levels of government.

Legislative Competence of Provinces:

Constitutional Principle XXI provides, at point 5 thereof, for the determination of national

economic policies, the promotion of interprovincial commerce and the protection of the common

market to be the responsibilities of the national government whilst, inter alia, socioeconomic needs



and the general well-being of the inhabitants of the Provinces are allocated to the provincial

governments in terms of point 6(b).  These principles are not, and are not intended to be, specific.

The actual categories of legislation to be allocated to each level of government must still be

determined. In dealing with the allocation of legislative competence to the Provinces, we submit

that, in order to create an environment conducive to economic growth on a cost effective basis, it is

necessary for the laws of the country to be as uniform as possible.

We presume that Schedule 6 of the Interim Constitution gives some indication of the matters which

may be allocated to the Provinces in the final Constitution.  Experience to date in South Africa and

the rest of the world has proved that regional or provincial differences in legislature, regulations,

specifications and/or other administrative procedures have a serious impact on the cost of doing

business nationally.  This will inevitably increase costs unnecessarily which will be passed on to

consumers.  Differential costs and/or uncertainties created between the Provinces will also have an

impact on the distribution and pace of development, as businessmen avoid those regions perceived

and experienced as being too expensive, too complex administratively or too cumbersome

bureaucratically.  One example of the impact of Provincial legislation and regulation which is of

particular concern to the Banking Sector relates to Consumer Protection.

Legislation Intended to Protect the Consumer:

Practical problems are presently incurred when lending in certain areas of the Republic of South

Africa due to the fact that the laws in these areas differ to those in the rest of the Republic.  There

are, for example, various versions of the Usury Act, the Insolvency Act and the Companies Act

applicable in different parts of the country.  The old Hire Purchase Act is still applicable in the area

of the Republic which used to be Bophuthatswana as well as the former Transkei but, due to

certain amendments, is not identical in these two areas.

Various versions of the Credit Agreements Act apply in different parts of the country and

legislation which is of major importance to those in the business of granting credit, such as the

Close Corporations Act and the Security By Means of Movable Property Act, do not apply in many

areas of the country.  In addition the regulations in force under the aforementioned legislation vary

from area to area and in the past have been difficult to obtain timeously if at all.

The different laws applicable do not only make it difficult for the banks but, as these laws regulate

matters which affect the validity of any security taken by the banks and, in many instances, the

validity of the agreement in terms of which credit is granted, uncertainty relating to these issues

makes it imprudent and dangerous for banks to lend money or enter into credit transactions in some



areas.  This obviously impacts on the range of development activities and services which banks can,

or are willing to, provide across the country.

This situation is expected to be exacerbated in the future as we follow the world-wide trend

towards increased consumer protection legislation.

Banking is a highly regulated industry and it is no easy task to comply with the myriad rules and

regulations applicable to the business at both national and provincial levels.  Unfortunately the cost

to these organisations of complying with different legal systems in each Province, printing different

sets or documents in each Province, producing different instructions and training manuals, etc., will

be so expensive that it will result in an increase in costs and subsequent inflation or possibly in

many banks finding it uneconomical to continue to operate in certain Provinces.  We would submit

that the energy and resources required for this purpose could be much better utilised in the many

projects which require finance at this time in South Africa's history.

Whilst there may be certain federal constitutions in other countries which give the rights to legislate

in respect of consumer matters to regional/state/provincial authorities, we would submit that this is

in countries where numerous small states which were historically independent, both politically and

economically, later joined together.  The Provinces in our country cannot be said to be

economically independent and the size of the country and of the economy makes it necessary for

large business and financial institutions to operate on a national level.  In the circumstances we

believe that it is necessary for the efficient and effective operation of the economy that consumer

legislation, which is central to the operation of many of these businesses, be uniform throughout the

country.

This same argument holds for many of the other areas designated as the legislative competencies of

the Provinces in the Interim Constitution, e.g. housing, language policy, road traffic regulation and

urban and rural development.

THEME COMMITTEE 4: FUNDAMENTAL RIGHTS

Constitutional Principle II enjoins the Constitutional Assembly, in framing a Bill of Rights for the

final Constitution, to give due consideration to the fundamental rights enshrined in Chapter 3. We

do, however, wish to raise a few matters where, as members of the business community, we believe

that improvements may be possible.  These relate to:

- clarification regarding the application of the Bill of Rights between citizens;



- the simplification and clarification of the limitation clause;

- the balancing of interests in property rights;

- the limitation of the right to engage freely in economic activity;

- the extent to which labour relations should be constitutionally regulated; and

- how socio-economic rights should be dealt with in the Constitution.

The Application of the Bill of Rights:

The question as to whether the Bill of Rights has only a vertical application enforceable against the

government and its agencies only, or whether it has a broader, horizontal application enforceable

against private actors as well, has been hotly debated by legal academics and practitioners.  The

weight of opinion seems to be that the Constitutional Court will interpret Chapter 3 as being

enforceable against the government and its agencies only, following the narrower interpretation of

Canadian jurisprudence.

Nevertheless, some doubt remains as to the correct interpretation.  In our view, this doubt should

be removed by clarifying in the final Constitution all issues which have been raised relating to the

application of the Interim Constitution.  Apart from serving as a declaration of the individual

citizen's fundamental rights, a Bill of Rights essentially acts as a constraint on governmental action

against interference with those rights.  Consequently, the possibility of the broader interpretation,

extending horizontally as well, should be ruled out.

Those who argue for the broader application raise the harmonisation of the Bill of Rights with the

common law in general.  However, this aspect is adequately catered for, in our opinion, by section

35(3) of the Interim Constitution, the so-called "seepage clause", which enjoins a court to have

regard to the spirit, purport and objects of the chapter on fundamental rights in interpreting any law

and the application and development of the common law as well as customary law.  This provision

should accordingly be maintained in the final Constitution.

The Limitation on the Extent of the Rights:

In principle a limitation clause, such as section 33 of the Interim Constitution, is essential as even

fundamental constitutional rights must have some limit.  We consider it important, however, that



the limitation clause should be expressed clearly, simply and consistently with any internal

qualification of the extent of the rights stated in the substantive portion of the Bill of Rights itself.

Section 33(1) contains a complex formulation and introduces distinctions between its application to

various categories of rights.  This approach can lead to uncertainty and therefore to greater

propensity for litigation and the formulation should therefore be simplified.

Economic Rights : The Business Community:

We believe that a property clause similar to section 28 is essential as it guarantees against the

arbitrary deprivation of property by the State.  This is a cardinal requirement for the operation of

the financial and banking system (e.g. property which has been taken as security for lending).

Furthermore, the absence of such a guarantee would inhibit investment, both foreign and domestic,

which is, in turn, a key requirement for the successful reconstruction and development of the

country.

In our view, section 28 contains a reasonable balancing of the interests of those already holding

property and of the State in expropriating property for a public purpose.  However, we consider

that it should be clarified that compensation is payable, not only in the case of expropriation but

also in all other cases of the deprivation of rights in property.  We also believe that compensation

must be based on fair market value.

The question of the restitution of land rights to persons or communities which were dispossessed

under racially based discriminatory laws is important and is already dealt with in terms of the

Restitution of Land Rights Act of 1994.  However, in order to avoid uncertainty and the

undermining of business confidence which we believe uncertainty would bring, we would emphasise

the need for this matter to be finalised as quickly as possible (even within the time frames contained

in the aforementioned Act).

The right accorded to every person to engage freely in economic activity and to pursue a livelihood

anywhere in the country enshrined in section 26 of the Interim Constitution should be carried

forward into the final Constitution.  In our view the general limitation clause (the equivalent of

section 33) is sufficient to qualify those rights in appropriate circumstances and an internal

limitation clause (the present section 26(c)), which is not altogether consistent with section 33 in

any event, should be dropped.

Economic Rights : the Individual:



Obviously the equality clause, as set forth in sections 8(1) and (2) of the Constitution and in

Constitutional Principle III, is fundamental.  Furthermore, the concept of affirmative action, as

contained in section 8(3) and Constitutional Principle V, is necessary as a short term measure to

rectify imbalances resulting from the past.

We recommend, however, that affirmative action not be enshrined in the Bill of Rights, but rather

contained in the Preamble.

At the very least, it must be qualified with a time limit (based on a definite time or the attainment of

certain conditions) which will remove the inherent discriminatory principles from the Constitution.

It should also be borne in mind that there is an economic cost to affirmative action programmes and

it would be undesirable for this cost to reach such proportions as to inhibit growth and undermine

the Reconstruction and Development Programme once the major objectives of the affirmative

action programmes have been achieved.

In accordance with Constitutional Principle XXVII, fundamental rights regarding labour relations

as contained in section 27 of the Interim Constitution should be carried into the final

Constitution. Further, the modalities for collective bargaining to be consistent with those

principles should be regulated by labour relations legislation outside of the Constitution.

Socio-economic Rights:

This category of rights principally concerns areas such as education, housing and health, which are

key areas of concern in the present government's Reconstruction and Development Programme.

Although it could be appropriate for a statement of intent to encompass the individual's rights or

aspirations in these respects, we do not believe that they should form part of the Bill of Rights,

justifiable by the Constitutional Court in accordance with Constitutional Principle II. This statement

of intent should rather take the form of a Preamble as contemplated in our submission to Theme

Committee 1 above.

The observance of socioeconomic rights must be distinguished from traditional civic rights and

freedoms.  In the case of the infringement of the latter kinds of rights, the Court can order the State

to cease the infringement and, if necessary, rule that the infringing law is unconstitutional and

therefore invalid.  In the case of the former kinds of rights, however, the observance of the rights

involves a positive act on the part of the State, and to seek a remedy from the Court becomes

inappropriate.



Furthermore, while the government is ultimately accountable to the Constitutional Court in its

observance, or failure to observe, the Bill of Rights, accountability for developmental issues, such

as education, housing and health lies not to the court but the Parliament, which is the appropriate

forum to debate issues and to vote funds through the budget for the implementation of those

programmes.  The function of the Constitutional Court is, in essence, to act as a brake on the

actions of the executive and the legislature.

In the case of developmental issues not infringing civic rights and freedoms it is not, in our view,

appropriate for the Court to have the power to enjoin Parliament to take or not to take particular

courses of action.

THEME COMMITTEE 6: SPECIALISED STRUCTURES OF GOVERNMENT

In this regard we are particularly concerned with:

- the independence of the Auditor-General

- the autonomy of the Reserve Bank

- the independence of the Financial and Fiscal Commission and the lack of 

representation by local government on this Commission

- control of the National Revenue Fund and budgeting

- the Commissioner for Inland Revenue

The Auditor-General:

We believe that the independence of the Auditor-General is critical to good government and that

this independence should be enshrined in the final Constitution as per many of the provisions in

sections 191 to 195 of the Interim Constitution.

In particular, the following should be retained in the final Constitution:

- appointment for between five and ten years and not eligible for re-appointment;

- prohibition on the performance of other remunerative work outside his duties;



- prohibition on the holding of political office; restricted basis on which he may be 

removed from office;

- remuneration and conditions of service not to be altered to his detriment during his 

period of service.

The Reserve Bank:

The Interim Constitution deals very briefly with the Reserve Bank.  We support the retention of

provisions based on sections 196 and 197 of the Interim Constitution setting out the primary

objectives and the general nature of the powers and functions of the Bank, which powers and

functions should continue to be determined by a separate Act of Parliament.

An independent Reserve Bank should play a significant role through its duty and ability to conduct

an autonomous monetary policy directed at internal and external price stability.

Central Banks should not be made politically accountable by placing political appointees on their

Boards or in executive positions.  Persons who are politically active should not be eligible for

appointment.  Competence to carry out the function autonomously and in a technically competent

manner must be the main criteria for appointments, not merely being representative of a specific

population or interest group.  This is particularly important to ensure that proper monetary policies

are implemented, and to maintain the international acceptance of the Reserve Bank among its peers.

The terms of office of the Governors and Directors appear short when viewed from an international

perspective and it is proposed that the effective functioning of the Bank would be served by

increasing the term of office to eight years for the four Governors and to four years for the four

directors. In practice this would allow for the appointment of two Directors each year and one

Governor every second year.

Transparency of decision making together with effective marketing of issues and decisions would

enhance the Reserve Bank's credibility with the population at large.  A suitable vehicle for this

could be regular televised testimonies to a specific Parliamentary Committee, e.g. the Joint

Parliamentary Committee on Finance, in the form of a report back, but not to account for or seek

approval of actions.

The Financial and Fiscal Commission:



The objects, functions, expertise and impartiality of this Commission have been provided for in

sections 199 and 200 of the Interim Constitution and we recommend that similar provisions be

retained in the final Constitution.

The creation of this Commission is an innovative measure.  Similar types of bodies in other

countries, e.g. the Commonwealth Grants Commission in Australia and the Finance Commission in

India, do not appear to have the extensive powers given to this Commission.  Whilst we support

the creation and continued functioning of the Commission, the large responsibility given to the

Commission means that the financial functioning of the country at policy implementation level is

dependent on the proper working of this body.

The functioning of the Commission could well be impaired by it becoming politicized.  The

likelihood of this is increased by the short terms for which members are appointed together with the

fact that they are available for re-appointment.  In order to allow the Commission to function

efficiently and to avoid a permanent polarisation between those members appointed by the central

government and those appointed by the regions, we suggest that their terms of office be lengthened

to 5 years.

The Commission is given the task of looking at national, provincial and local government and

making recommendations regarding their financial and fiscal requirements.

Whilst the national and provincial governments are represented on the Commission, the only

concession to local government is a provision that one of the members appointed by the President

on the advice of the Cabinet must have "expertise in local government finance."

It is necessary that the financial requirements of local government be fully understood and provided

for and we therefore recommend that their interest be given proper representation on the

Commission in the same way as the first and second tiers of government.

The National Revenue Fund:

We agree in principle with the provisions contained in sections 185 and 186 of the Interim

Constitution, i.e. that all revenues be paid into a fund from which monies may not be withdrawn

unless such expenditure has been authorised by an Act of Parliament (section 185) and that the

budget must be laid before parliament each year.

The final Constitution should therefore incorporate the following principles which are found in

most modern Constitutions:



- all monies raised and received shall be paid into and form the National Revenue 

Fund unless a specific Act of Parliament creates a specific fund into which monies 

collected under such Act are to be paid;

- monies may only be withdrawn from this fund for expenditure which has been 

budgeted by Parliament, i.e. by means of an Appropriation Act;

- provision can be made for interim budgets in the form of Supplementary 

Appropriation Bills if it is necessary to incur expenditure which has not been 

provided for in the budget.

Public Enterprises:

We were specifically invited to comment on the desirability of including Public Enterprises in the

Constitution.  The Interim Constitution applies to Public Enterprises insofar as they are included in

the definition of "organs of state" (section 233(1)(ix)).  To this extent we support the application of

the Constitution to Public Enterprises, but we do not see any need for a specific section of the

Constitution relating to Public Enterprises.  At present such enterprises are governed by separate

Acts of Parliament, which Acts can easily be amended as required by changing circumstances from

time to time.  There appears to be no reason to change this or to provide constitutionally for

provisions relating to Public Enterprises, which should be treated the same as any other corporate

entities.

The Commissioner for Inland Revenue:

The Commissioner for Inland Revenue was not specifically mentioned under the topics to be dealt

with by Theme Committee 6, nor were his functions and powers incorporated in Chapter 12, or any

other chapter, of the Interim Constitution.

The mechanisms of state expenditure, social (e.g. RDP etc.) and economic (e.g. attraction of

foreign capital, etc.), depend on the efficient, equitable and neutral collection of taxes in South

Africa.

Tax legislation without efficient enforcement and administration is worthless.  The efficiency of the

Commissioner's office is impeded by, inter alia, outdated administrative and computer systems and

the inability to attract top tax experts as has occurred in the United States, Australia, the

Netherlands and other tax jurisdictions.



In order to attract qualified staff, the Commissioner for Inland Revenue cannot be bound by the

rigid bureaucratic structures of the Commission for Administration's human resources salary

policies which are insufficient to cope with the special needs of revenue collection in the light of its

importance to the State.

It is therefore recommended that consideration be given to a provision in the Constitution enabling

the independent function of the Commissioner for Inland Revenue, e.g. through a separate Act of

Parliament.



South African Bureau of Standards

1995-05-31

STANDARDS AND THE CONSTITUTION

In recent months the SABS has been involved with a number of government departments concerning
the role of standards within various parts of legislation.

Some notable cases were:

- the ramifications of the Agreement on Technical Barriers to Trade under GATT;
- the devolution of powers to the nine provinces in respect of the interim constitution, 

especially the powers and functions listed under schedule 6 of the amendment to the 
constitution;

- legislative powers relating to road traffic safety matters;
- the national building regulations and the RDP; and others.

We are deeply concerned that a trend seems to be developing that favours the development of local
standards, thereby jeopardizing the successful development and implementation of national standards
so necessary in the modern world.  Whilst we understand that local peculiarities have to be taken
into consideration, we submit that they are few and far between, and that mechanisms other than
local standards could deal far more effectively with such cases.

Our opinion, and the opinion of international standards organizations, the European Union, the
World Trade Organization and others is that the devolution of the development of standards to local
level would be a retrograde step.  Internationally, the move is towards harmonization of standards,
not the opposite.

The SABS has therefore prepared a short submission (as attached) to sensitize the Constitutional
Assembly on the importance of national standards.  The thrust of the submission is that the new
constitution should not contain provisions that would empower any authority to undermine the
rightful place of national standards.

We would be more than willing to provide a much more in-depth discussion or presentation, should
the need arise.

DR JP du PLESSIS
PRESIDENT

SOUTH AFRICAN BUREAU OF STANDARDS

NATIONAL STANDARDS AND THE NEW CONSTITUTION

Submitted by: South African Bureau of Standards
Private Bag X 191
Pretoria
0001



Date: 30 May 1995

CONTENTS

1. Standards in society

2. Standards in trade

3. Standards in legislation

4. International standardization

5. Standards and the World Trade Organization

6. South African national standards

7. Standards and the constitution

8. Conclusion

Appendix A: ISO long-range strategies 1996-1999, extract.

Appendix B: The World Trade Organization Agreement on Technical Barriers to Trade.

Appendix C: Legislative powers and functions to be delegated under schedule 6 of the amendment to the
constitution and their relationship with national standard.

Appendix D: Motivation for the retention and development of national standards affecting vehicle
dimensions, loads, equipment and operation and maintenance.

ABBREVIATIONS

BSI -British Standards Institution
CEN -Comite Europeen de Normalisation
CENELEC -Comite Europeen de Normalisation Electrotechnique
DIN -Deutsches lnstitut fur Normung
ETSI -European Telecommunications Standards Institute
GATT -General Agreement on Tariffs and Trade
IEC -International Electrotechnical Commission
ISO -International Organization for Standardization
ITU -International Telecommunications Union
SABS -South African Bureau of Standards

1      Standards in society

Standards have been around since the dawn of man. This can be illustrated by the following examples:
Language -a standard form of communication



Laws -standard rules of conduct
Money -a standard way to conduct commercial

transactions
Weights and measures -standard ways to express quantities

These standards are so fundamental that it is difficult to imagine civilized life without them, so
we have to conclude that standardization has been an essential element in the development of
man.

Standards have also been one of the building blocks in the advancement of industry as can be illustrated by a
few more examples:

dimensions and threads of nuts and bolts;
dimensions and threads of pipes and their fittings; and
standardized values for electronic components.

Every day something in the order of 1 500 million telephone calls are made and 1 000
million letters are sent and received all over the world.  These volumes would have
been totally impossible were it not for a high degree of standardization in the delivery
mechanisms of the world telephone and postal systems.

In South Africa society can look back on standards that have influenced life patterns
since the days of Jan van Riebeeck and Chaka.  The development of the gold mining
industry in the 1880s accelerated the development of standards on a national basis.
In 1909 and 1910, the Committee for Standardization of Materials and the South
African Engineering Standards Committee were formed respectively.  In 1918,  a
South African branch of the British Engineering Standards Association was formed.
In 1934, the South African Standards Institution, the forerunner of the South African
Bureau of Standards, was established.  The South African Bureau of Standards itself
was eventually established by the first Standards Act (Act 24 of 1945).

2      Standards in trade

Standards in trade are as old as democracy itself.  In the Magna Carta, signed by
King John of England on 15 June 1215, and commonly regarded as the beginning of
modern democratic government, we find the following statement: There shall be one
measure of wine throughout the kingdom, and one of ale, and one of corn, to wit, the
London quarter, and one breadth of dyed cloth, russetts, and haberjects, to wit, two
ells within the lists.  And as with measures so shall it be also with weights."

Standards to protect the consumer were therefore established in England 780 years
ago.  The fact that they were confirmed and recorded in this historic document shows
the importance attached to them even in those days.  The importance has never
diminished.  In fact, in today's world of bewildering technological complexity,
standards to protect the consumer are even more important for the ordinary citizen,
the industry and for governments.

In South Africa, trade metrology (or weights and measures as it used to be known)
became the responsibility of the State in 1922, when the Weights and Measures Act



(Act 32 of 1922) was passed.  Before that time some Municipalities had their own
requirements, but these were superseded by the national requirements.

3      Standards in legislation

Every major advance in technology brought with it a special group of new hazards to
the public.  In the very early days of the use of steam, boilers exploded with alarming
frequency.  When electricity came into public use after the first tentative laboratory
experiments, the hazards of electrocution were legion.  Even when public water
supplies, piped from a central source, were gradually introduced into the cities, there
were unsuspected dangers from contamination and poor plumbing.

In all such cases, the new hazards developed quite independently of the individual
citizen, who could only do so much to protect himself and his family from them.
Community protection against these hazards must be provided for the individual, and
this can only be effected through laws, regulations and compulsory standards.

South Africa has a number of systems that have developed over the years to provide
such protection.  Their variety and lack of uniform application make it difficult,
however, for society to experience the full benefit that could have been available.
Some examples are:

-compulsory specifications as provided for in the Standards Act;
-technical regulations contained in the body of regulations;
-national standards made compulsory by reference in legislation;
-technical regulations contained in local and provincial legislation; and
-technical regulations contained in Acts of parliament.

4      International standardization

Although standards are developed by a large variety of organizations, standards can
be stratified into a number of levels.  In general, four levels are of importance, namely

- international standards (ISO, IEC and ITU)
- regional standards (CEN, CENELEC, ETSI, etc.)
- national standards (SABS, DIN, BSI, etc.)

         - local standards (company, local authority, etc.)

[EDITOR’S NOTE:  FOR REST OF DOCUMENT PLEASE REFER TO THE ORIGINAL
WHICH COVERS POINTS  (5) - (8) PLUS APPENDICES STORED AT RESOURCE CENTRE
OF CONSTITUTIONAL ASSEMBLY AT REGIS HOUSE, ADDERLEY STREET, CT, 8001)



REPORT OF THE INVESTIGATING COMMITTEE INTO THE FINANCIAL
RELATIONS BETWEEN THE CENTRAL AND REPRESENTATIVE AUTHORITIES

TO THE ADMINISTRATOR-GENERAL FOR THE AREA SOUTH WEST AFRICA/
NAMIBIA

SEPTEMBER 1989

May it please you.

The members of the Investigating Committee which was appointed in terms of Cabinet resolution
800/88 of 13 September 1988 are pleased to submit this report to you.

INTRODUCTION

In terms of Cabinet resolution number 800/88 on 13 September 1988 an investigating
committee was appointed comprising the following members:

S J Junius
G R Katjimune
R L Ritter
D W Schoeman
D van Vuuren
J L Sadie (Chairperson)

with dr.  D W Rush as Secretary
with the instruction to investigate, report and make recommendations on



1. The financial relations between the central and representative authorities and to submit
recommendations on these, taking into consideration :

- the financial sources and needs of each of the authorities concerned;

- the stipulations of all existing legislation, including the Bill of Fundamental Rights and

Objections as contained in Proclamation R101 of 1985;

- the identification of possible new sources of income;

- and specifically the desirability of and extent to which personal income tax must fall to

the representative authorities;

2. the investigation be based both upon the present situation and on proposals for a possible
new dispensation according to which representative authorities may be replaced by another
form of second level authority; and

3. the representative authorities be consulted beforehand about the abovementioned matters.

The secretary of the committee requested the various Representative Authorities in writing to
communicate to the committee, preferably in writing, their reaction to and thoughts on the
problems which are contained in the formulation of the terms reference of the committee.
Thereafter the committee members visited and had discussions with representatives of the
Representative Authorities who were willing to speak to the Committee and who informed the
Committee about their experience, problems and needs and their views in respect of future
financial relations, and who further responded to pertinent questions put by Committee members.
While the committee has understanding and compassion for the spokespersons who, in a
missionary spirit, made pleas for special treatment and increased financial assistance, it also had
to be guided by the limitedness of the economic means which are available for application in the
government sector.  The traditional saying in economics that for the population - in the absence
of an overseas donor - there is no such thing as a free lunch, applies here.



The committee has appreciation for the contributions which the spokespersons of the
representative Authorities and the Minister of Finances and Government Matters made to its
knowledge and insight, as well as the helpfulness of its secretary.

INDEX

Introduction :

A. Principles for the decision-making and proposals of the Investigating Committee

B. The nature and appearance of the Second Level Government

C. Fiscal Income Sources

D. Division of Government functions

E. Continuation of the R.A. dispensation.

Annexure -   The (Broeksma) Commission of Enquiry into Health Services in S.W.A. (1982).

A. BASES FOR THE DECISION-MAKING BY THE COMMITTEE FOR THE RE-
INVESTIGATION OF THE FINANCIAL RELATIONS BETWEEN THE CENTRAL
GOVERNMENT AND THE REPRESENTATIVE AUTHORITIES (R.A.'s)

1. The Committee accepts that there is no unique model or system for financial relations
between the central government (First Level) and the Second Level authorities (provinces,
regional councils, cantons, federated states, R.A.'s) which can comply with all the
requirements of efficiency, suitability and general public satisfaction or participation, in this
way to make a contribution to the maximisation of the prosperity (welfare) of the
community.  When more than one condition or objective is involved in a prosperity
function, a policymaker or executive authority can but only try to offer an optimal



"solution" in terms of which not all the conditions are fully satisfied simultaneously, but in
terms of which prosperity - in theory, or, in the case of this committee, in opinion and by
estimation - cannot be increased by the sacrifice of a marginal number of any of the
objectives for the promotion of one or more of the others.

2. As can be expected, practice indicates that the system of financial relations (FR), or at least
the way in which it is executed, relates closely to the political philosophy and system.  It can
vary from a dictatorship unitary state with all power centred in the Central Government
and/or one individual to a confederal set-up which allocates a minimum of power to the
central authority.  Accordingly the Committee had to exercise a choice with regard to at
least the political philosophy or approach which must serve as basis for financial relations.

3. The Committee supports the principle of a maximum devolution of political power, and the
minimalising of central execution of power so that powersharing can also be accompanied
by division of power.  The limitation of this by the requirements of other objectives in the
prosperity function is accepted as a matter of course.  Political power represents a potential
to do good but also evil, to build or to destroy, to promote community or individual
interests; it is a power over life and death.  The distribution of that across more numerous
institutions or levels of government can increase the extent of input and involvement of
members of the population, and decrease the possibility for its abuse.  Or in so far as
economic and other advantages can be drawn from the power, such benefits are shared by
larger numbers of people.  The danger of political and consequently also economic
instability increases where centralised power is centred in a majority government which as a
result of ethnic relationship as such is created rather on the basis of ethnic neutral principles.
Furthermore small authorities or communities are also better equipped to identify
distinguishable needs and to satisfy these accordingly.

4. The point of view taken in 3 does not define a unique political system or system of financial
relations between first and second level governments.  An advantage which the present
Representative Authorities without territorial jurisdiction have is that they, in a plural
community, maximise the homogeneity of the voters at the second level government in the
sense that differences of opinion about governments and administration do not have an
ethnic dimension which can overshadow administratively relevant and other rational
considerations.  They also give expression to the principle of self-determination to which,
according to all evidence, a high price
is put.  But, a second level government without territorial jurisdiction is an exceptional
phenomenon.

5. From a public administrative point of view they are not without their shortcomings.



5.1 The 1981 population census of S.W.A./Namibia (Report 01-01, Windhoek, Aug. 1981)
shows a variation of geographical distribution of ethnic groups, as follows:

Group Traditional % concentration Outside areas
area or town

1              Caprivians Caprivi 96% 4%

2 Cavangos Cavango 95,1 4,9

3 Ovambos Ovambo 88,4 11,6

4 Basters Rehoboth 69,7 30,3

5 Hereros Herero and
Caocoland 58,4 41,6

6 Whites Windhoek 41,1 58,9

7 Coloureds Windhoek 36,7 63,3

8 Tswanas Gobabis 28,8 71,2

9 Damaras Damaraland 21,4 78,6

10 Namas Namaland 20,3 79,7

11 Bushmen (Cavango) 17,6 82,4

Since the R.A.'s are expected to look after their fellow tribesmen regardless of where they live, it is
actually only in the case of the first four groups (Caprivians, Cavangos, Ovambos Basters) that
sufficient geographical concentration of population exists to prevent a high degree of unwieldiness
in the administrative process.  They could indeed be potentially qualified as provincial, cantonal or
regional governments.  In the case of the other seven groups, where the majority (excluding group
5) of fellow tribesmen are spread across the whole country, - and given the differentiation criterion
for - the R.A.'s much rather have the character of culture councils of which would not normally be
expected to exercise the traditional second level government functions.  Some of them then also
preferred not to accept some functions to which they would be entitled, or to execute these
functions with their own administrative personnel.

5.2 The Committee has no objection to the establishment of cultural councils to look after the
interests of a specific cultural nature of different groups; and also wants to support the



establishment of these councils.  But then they must not be given the status of a second
level form of government.  Although it can be considered that the central government
makes grants to such Councils annually or channels certain portions of income to them, the
financing of their services must preferably come from own sources by means of fees,
monies, tariffs or prizes.

5.3.1 The judicial bench of S. W. A. /Namibia which was requested to give an opinion on the
question of Proclamation AG8 of 1980 - on the basis of which R.A.'s were established -
clashes with the principles contained in the Bill of Fundamental Rights, which formed part
of Proclamation R101 of 1985, and found as follows: "The conclusion this Court has
reached in answering the question put to it by the Cabinet in terms of Section 19(2) of
Proclamation R1O1 of 1985 of the Republic of South Africa is that the whole of
Proclamation AG8 of 1980 is in conflict with the Fundamental Rights as set out in Article 3
of the Bill of Fundamental Rights and objections contained in Annexure I to proclamation
R101 of 1985." The argument can be interpreted in short and ad seriatim as follows:

5.3.2 i)       Section 3 of the Bill of Fundamental Rights stipulates "The Right to Equality before the
Law : Everyone shall be equal before the law and no branch or organ of government nor any
public institution may prejudice nor afford any advantage to any person on the grounds of his
ethnic or social origin, sex, race, language, colour, religion or political conviction." The judge
interprets the impairment and favouring which are relevant here in the broadest sense also to
include material and economic disadvantages and advantages and therefore includes "the right
to participate in the economic and material benefits generally available to all persons without
discrimination on any of the grounds mentioned.  "

ii) The system of R.A.'s differentiates on the basis of ethnic context, race or colour and assumes
that an individual belongs to a particular group which therefore does not allow him a free
choice.

iii) The members of the White population receive via the state coffers substantially larger benefits
and enjoy larger privileges than do other population groups on the basis of their membership
of that group.  This results, and has resulted, from (a) the allocation to the White R.A. of a
substantial part of the amount in the Territorial Development and Reserve Fund at the
establishment of the R.A.'s; (b) the demand by the White R.A. of a large section, out of
proportion to their numbers, of the assets such as schools, hospitals, equipment, farms and so
forth which were under the control of the S.W.A. administration; (c) the much larger income
which accrues to the White R.A. on account of personal income tax which is paid by
members of its group - in 1986/7, for example, R97 717 000 as opposed to a sum of R32 133
000 by the other 10 authorities together - and from prices, fees, monies etc which are paid for
services rendered - R43 218 000 as opposed to R19 324 000 of the other R.A.'s.



5.3.3 The Committee accepts the finding although it does not, due to a lack of the necessary
legal knowledge, evaluate it as legal advice.        While it supports the motivation and
recommendation of the Committee, an opposite finding would not have influenced the Committee's
conclusion.  The Committee can, however, point out that "equality before the law" is not open only
to the broader interpretation.  In the Universal Declaration of Human Rights the material and the
immaterial are stipulated separately, and its section 7 : "Before the law everyone is equal..." would
probably not be interpreted as in the legal opinion under discussion.  It also wants to distance itself
from a possible conclusion which could be derived from argument iii)(c) under par. 5.3.2, namely
that a community (group, authority) cannot give itself better services by letting its people pay more
for it, albeit by means of fees (prices) or taxes.  Furthermore the Committee wants to point out that
a more complete state financial investigation would have shown that the R. A.'s which serve the
other groups enjoy considerable favouring by means of a nett transfer of economic sources to them
by the White tax payers.
[According to information given to the Committee, the White R.A.'s financial contributions (value
of properties excluded) to the funds of other R.A.'s and the Central Government between 1976/77
and 1988/89 amount to R585,5 million.]

5.3.4 A logical extension of the Bill of Fundamental Rights is that there may indeed be
discriminated on grounds other than ethnic and social origin, gender, race, language,
colour, religion and political convictions; for example population size and distribution,
lifespan, health conditions, geographic and climatological conditions, income, contribution
to government income, political influence, family ties and so forth, all of which are not
necessarily ethically more justifiable than the criteria of Fundamental Rights.

6. The Committee is of the opinion that if the present ethnic origin criterion of the second level
government is replaced by a regional or area basis the probability is greater that, with the
present distribution of population groups, there will be a sufficient number of inhabitants
with an understanding of the requirements of modern states and government systems, which
would therefore be able to lend viability to the second level governments for which some of
the present R.A.'s cannot dispose.

7. The Committee, whoever, does not want to create the impression that a system can
be a panacea.  The quintessence of the problem in this regard is that the system cannot be
better than is allowed by the quality of its perpetrators.  It can only achieve that which is
allowed it by the capabilities, the initiative and the willingness of the community and its
members.  It is said about Africa that the dominating tendency towards centralised power is
supported by "apathy and a lack of civil awareness and responsibility among their
populations ... and with the lack of understanding of modern states and government systems
amongst most people in Africa" ("Local government in Africa : Accessible, efficient,
democratic?" Africa Institute Bulletin 28(9), 1988, p.5). In regard to S.W.A./Namibia there
is the finding of the Commission of Enquiry into Health Services in S.W.A.: "Further to the



abovementioned considerations, it is a fait accompli that individual population groups lack
the know-how in any way to take responsible decisions with regard to the determination of
priority in respect of real needs" (Report, p. 124).  It may all be true, but the question is
whether the conclusion that handling of government functions can best and must be done by
a central authority, does not become a non sequitur.  The conclusion may be admissible with
regard to a specific time, specific conditions and specific people in a central government,
bur cannot be regarded as an eternal truth.  What was valid for 1982 or 1988 is not
necessarily the case for 1992 or 1998.  The individual in the central position of authority
may change and with that also the values and code of behaviour.  It is not only a case of
otra gente otros morales, but also of otra gente otros morales.  There is no guarantee that a
central government will not, as can be done by a second level government, also appoint
confidantes instead of technically competent officials for the second level; or that the
members of the central government may, to a larger extent than second level government
members, strive only for the community interest as opposed to own interest.

According to the Africa Institute quoted above, in African states, after independence, "the
new rulers and their opponents took the view that control or non-control over the state's
resources to a political leader means the difference between material prosperity or downfall.
In addition the new rulers realised that they would not be able to meet the increasing
expectations of the masses for a better life, except those of their own networks of
beneficiaries.... In the reigning political culture the new heads of state with their executive
powers were regarded as the fathers and layers of the nation, rather that obedient and
accountable servants.  These leaders had one aim in view and that was to all cost to stay in
power.  So most of them very soon after independence transformed the government systems
into power monopolies in which no opposition was allowed" (Ibid., p.5). The Committee
regards it as essential that the government system must entail a built-in opposition against
the abovementioned kind of power monopolies.  The potential for abuse of power must be
limited.

8. The Committee is of the opinion that a community within a specific area or region does not
have the moral right to refuse to accept the required government functions and the associated
administrative obligations.  Because with that an unwillingness to accept responsibility for
own well-being is demonstrated.  It can also be regarded as a justification of colonialism.
Responsibility and accountability, for the second as for
the first level should represent the core principle. No representation without -justification can
serve as the password.  It need not, however, exclude the possibility that a second level
authority, which finds the technical or expert requirements of a specific administrative
function or rendering of service too demanding, may not make use of contracting out to the
central government or private institutions.



9. While the success of a system is determined by the people who handle it, it may well make a
contribution to success by removing perceptions which are based on illusion, and by trying
to call out the most desirable characteristics or action of these people.

9.1 The system must facilitate close liaison with the public to bring home to them the basic
message that scarceness is the dominating problem of the national household, that is that the
economic sources for the satisfaction of human needs (and of almost unlimited desires) are
largely limited; that the state sector cannot channel unlimited portions of this to itself; that
more cannot be taken out of the economy than was put into it; that the public can obtain
only the goods, services and transfer payments of a government for which they are prepared
to pay (transfer to the government by means of tax or prices), unless of course there is a
friendly outside institution which is prepared to supplement any shortage;        that this kind
of supplementation of shortage, to a level of 48,8 per cent of the current income of General
Authority during 1981 - 87 (Statistical Economic Review S.W.A./Namibia, 1988, p.33) - a
substantial part of which was budget assistance - cannot be expected to be continued as a
matter of course, and that the ability of government institutions in the future to render
services at the same level as earlier is going to be limited accordingly; that from the point of
view of he community the expression "lack of money" is a wrong and dangerous usage of
words to indicate the lack of economic sources - the population does not live off money,
but off the goods and services which they produce, including the portion of it which is
channelled to government institutions.

9.2 Communities - at the second government level in the present case - should be put in a
position to extend services which are rendered to them, or to improve their conditions of
life in general, by means of their own effort, to bring about a clear connection between input
and output and to discourage a spirit of dependence of a first level government.  This does
not mean that they may not be asked to make contributions to the welfare of less privileged
fellow citizens in other second level communities.  The system must not suppress initiative
and attempts to progress, but increase the willingness of the public - as joined in second
level communities - to achieve state-financially.

9.3 The Committee was informed that some R.A.'s avoid essential fiscal action for fear of
unpopularity.  This is a desertion of responsibility and is, in the context of the principles
formulated above, unacceptable behaviour, the detrimental consequences of which a central
government must not accept responsibility for, as it should also not accept responsibility for
any lack of fiscal discipline on the side of a second level government.  The central
government must obviously set an example of fiscal discipline, at least in so as far a budget
must create a truly prescriptive document for state action and not only a provisional
programme of expenditures and their financing.



9.4 The necessity of fiscal discipline in the abovementioned accounting as well as the economic
sense - effective state housekeeping therefore, - is evident from the following information, as
adapted from Statistical/Economic Review, S.W.A./Namibia, 1988:

CONTRIBUTION TO THE GDP (AT CURRENT FACTOR COST)

1971-80        1981-87        1987

Mining 24,9%
General Government 8,8% 19,6% 21,7
Trade, refreshment, accommodation 12,3
Agriculture 12,0
Other sectors 29,1

100,0

General Authority is the second most important sector in the generating of the GDP, with a share
of 21,7 percent in 1987 after it had amounted to only 8,8 percent over the ten years 1971 to 1980.
In the areas outside Windhoek, and with the exclusion of the mining areas in this sector, the most
important generator with an estimated 37 percent contribution to regional income.  According to
statistics provided by R L Ritter in his Magister thesis on the financial relationships between
government levels the total consolidated expenditure - real expenditure and transfer expenses on
current and capital account - of the C.G., the R.A.'s and local authorities in the financial years
1980/81 to 1986/87 would have amounted to an amount equal to 57 per cent of the GDP (at
market prices)[ Transfer expenditures do, of course, not appear in the GDP].  Even if we should
accept the smaller proportion of 51 per cent, as reflected in the national accounts, it still remains
true that the state is responsible for an extraordinary large portion of the existence of the
population.  In so far as tax income is the financing source of this expenditure (which then becomes
the income of members of the population) it means that taxes are indeed a very important source of
tax.  But the expenditure is not financed from domestic sources in its totality.  In 1987 transfers
from the rest of the world were responsible for 37 per cent of the income of General Authority after
the figure had stood at 52 per cent during the preceding six years.  During the six years 1982 to
1987 these transfers amounted to a total of R3 494 million.  That is Rl 204 million more than was
spent in total by the public and private sectors on gross capital formation.  If we take only the
public sector investing into account, it can be said that two-thirds of the foreign assistance was used
for consumption.  This is apparently a tradition that was established when South Africa had to
prove to the United Nations organisation the excellence of its mandate.  At the same time the
service standards established by the White R.A. also became the frame of reference.  Which means
that a termination of the tradition with the expiry of the mandate as well as the suspension of S.A.
military actions can cause large disruption for a population which has become used to a situation in
which public expenditure was not limited by an own attempt at taxing.  On top of that the tax
income is also subject to powers beyond the control of the state and of the country in so far as the
income of the mining industry, and in particular of the diamond industry, are subject to labile world



market conditions - an important reason for the following fluctuation in the state income which was
recovered by means of direct tax which was contributed by institutions other than individuals:

1980 R193,3 million
1981 78,8
1982 56,7
1983 47,5
1984 341,8
1985 184,4
1986 363,6
1987 387,0

The abovementioned information reflects a strategic aspect which is of critical importance to the
state financial dispensation, namely, that the state sector as well as the economy as a whole finds
itself in a highly vulnerable situation.  The conclusion is that the state rendered services which were
not afforded by the community itself; that should the assistance from outside disappear, the number
of public goods and services which can be rendered will decrease, and with that also the GDP; or if
the state should want to maintain its programme, it would have to levy tax of economically
paralysing extent.

The conclusion which the committee derives from this is the elemental : the point of departure of
policy must not be the determination of needs of which the community desires satisfaction via the
budget - because this is almost unlimited - but the extent of desired needs which can be satisfied.
We are not dealing here with the elements of a sophisticated fiscal policy in a highly strung
economy, but the brutal problem of how to marshall a considerable number of ways at least to
accommodate a significant portion of the unlimited needs.

It is, in the opinion of the committee, the exact premise for decision-making about the financial
relationships between first and second level governments.

10.1 In the last instance the Committee accepts that it is not the task of a government in a non-
communist dispensation to establish equality.  The Committee supports the principle of
equal adjudication in the Financial Relations system with vertical and horizontal fairness as
basis.

10.2 The Committee also accepts as general guideline that the state financial system must be as
uncomplicated s possible.



B. THE NATURE AND APPEARANCE OF THE SECOND LEVEL GOVERNMENT

11.1 In terms of the reference it is requested that "the investigation be based on both the present
situation and on proposals for a possible new dispensation according to which
representative authorities may be replaced by another form of second level authority".  The
Committee considers that it would be more sensible to make recommendations which are
based on a dispensation which, in its view, is the logical result of its argument above, and
then, if necessary, to make amendments to adapt to a maintaining of the existing R.A.'s.

11.2 The Committee wants to suggest that provinces - the Committee does not, however, have a
preference with regard to the nomenclature - with demarcated coherent geographical areas
as framework, be established, of which the representative government body is vested with
legislative and executive authority in respect of those functions or parts of functions which
are not entrusted to the central government.

11.3 At the demarcation of the relevant areas the population distribution must be taken into
account and an attempt must be made, if possible, to bring people of the same ethnic origin
or with reconciliation of social values, morals and customs together within the same
borders.  The provinces may entail diverse sizes in surface and population.  The existing
location areas of the R.A.'s and Rehoboth government or other localities of maximum
population concentration (towns, cities or rural concentrations) can be appointed as seats of
the provincial governments.  The uninhabited Namib could be control directly by the central
government.         The information in paragraph 5.1 suggests that a number of provinces
could be identified.  The task must be left to a demarcation commission to make the most
suitable geographical division, from which the relevant number will emanate logically.

11.4 Because of the geographical distribution of the various population groups multiethnicity
within the same provincial borders will in most cases not be avoidable.  The desire to the
maintenance of self-determination which was voiced by representatives of all the R.A.'s to
the Committee will at least in part - or perhaps even to a large extent - be accommodated by
a suitable third level government system and planning.  A constitutional body will have to
deliberate about this.

12. The elected representative bodies of these provinces take in the place of the R.A.'s (including
the government of Rehoboth) which fall away as second level governments.

13. Those ethnic groups which prefer to promote their specific interests by means of cultural
councils must have the right to the establishment of these.  These Councils will enjoy legal
recognition, but will not be given political power.  It is recommended that, apart from the



income which they themselves generate, each Council must be able to depend on a
canalization, to it, of 5 per cent of the personal income tax which is paid by members of the
relevant group (represented by it).               If the central government acts as conduit for the
collection of the tax, it can do the necessary canalising.  If provincial administrations collect it
themselves, the income tax which was collected from each group in 1988 or 1989 can serve
as reference, and the annual amounts adjusted in accordance with the increase (decrease) in
national totals
collected.    But it is of course not imperative that this potentially administrative
convenient way must be followed.

C. FISCAL INCOME SOURCES

14. Resulting from the principles formulated in paragraph 9.5 and in view of the fact that
governments find over-expenditure more convenient than under-expenditure while public
income is going to become much more than before the relentless limiting factor, the financing
sources must enjoy priority attention.

15.1 The classic norm in the Public Finances required that each authority finance its own
expenditures.  This norm moved to the background when the economic stabilisation theory
rated highly the role of the public sector as instrument for the establishment of growth and
employment, by means of the filling of deflationary gaps.  Now that the normal feature is
chronic inflationary gaps, the classic norm should again be resurrected, even though it
would be as an ideal which cannot or must not necessarily be reached in full.  This involves
the principle of acceptance of responsibility and will impress the realisation of the scarcity
phenomenon.         It creates a closer liaison between effort to obtain funds and the ability
to spend, and gives larger freedom of movement to the provincial governments (P.G.'s)

15.2 At the moment there is in most cases a large gap between the expenditures of R.A.'s and the
amounts which are financed from own income.  The Committee calculated - on the ground
of the figures which were determined for the purposes of paragraph 23.1 - that if all the
fiscal income which could have been taken from the sources set out in paragraph 16 below,
could have been attributed to R. A.'s, the latter could have covered approximately the
following portions of their expenditures in 1987/88 from own sources:

Whites 125%
Damaras 60%
Coloureds 59
Basters 51
Tswanas 50
Hereros 49



Cavangos 48
Ovambos 34
Caprivians 31
Namas 22

The real percentages which were valid in the financial year 1987/88 were, of course, smaller
because the paragraph 16 sources were not all - and especially not the VAT at the disposal
of R.A.'s.

There is every reason to accept that the differences in the percentages above are not merely a
function of differences in economic potential.  There is, furthermore, no correlation between
the rank order of these percentages en the rank order of per capita S.R. allocations to R.A.'s.

16. The Committee suggests that all the sources of state income which will not cause
apportionment problems be placed at the disposal of the provincial governments.  The
following will qualify for this:-

Personal Income tax
General Sales tax
Transfer Duties
Land-tax (Hereditary tenure?)
Licence Fees
Auction dues
Compensation for services rendered and goods sold and other departmental income 
Grazing fees
Fines and confiscations
Proceeds on investments

17.1 It is foreseen that P.R.'s (?) should tend to want to synchronise their rates of income tax,
but it must to left to the individual governments to decide whether they want to levy higher
rates to make available better and/or more public goods to the public.

17.2 The same applies to the G.S.T. The provincial governments will have to determine or judge
themselves whether diverse rates will lead to tax avoidance by means of purchases beyond
provincial borders.  The Committee wishes to recommend that the G.S.T. not be replaced
by a VAT (value added tax).  To avoid the evasion of tax the purpose of such a replacement
- licensing (and non-licensing) of buyers and a to be-considered deeming clause in the tax
law must be relied upon.  It is also recommended that the G.S.T. not be added to the
advertised prices at the time of the sales transaction, but that it be included compulsorily to
the advertised price (price on the shelf) tariff on the notice board.



18. The collection of tax and other monies must be undertaken preferably by the provincial
administrations themselves in order to establish a close liaison between tax attempt (own
effort) and results, and to have the consequences of flimsy attempts established where they
belong.  If, however, in the case of the personal income tax and the G.S.T. the collection by
the central administration as conduit holds significantly higher effectiveness, there can be no
objection to the latter procedures.

19.1 It is foreseen that this allocation of financing sources could cause differences in own income per capita of the various
provinces because of unequal levels of economic development and personal income.  Such differences which already
appear under the existing R.A. dispensation are decreased by means of assistance by the central government, as indicated
by the following information, which relates to 1987/88:

[EDITOR’S NOTE: TABLE NOT SCANNED IN]

Own income per capita vary from R25 in the Nama R.A. to R350 in the case of the
Rehoboth government and R1 854 in the White R.A. The Central Government's grants per
capita diminishes the inequality of income in relative sense (the variance coefficient
decreases by 50 per cent), but the average deviation in absolute sense increases (by 37 per
cent).  The insignificant degree of correlation which exists between own income p.c. and
S.R. grant p.c. is positive by nature and not negative, as one would tend to expect.

19.2 What the series of provincial income p.c. will look like after geographic borders have been
drawn cannot be determined at this stage, since the majority of provinces will most probably
include elements of more than one ethnic group, presently divided amongst R.A.'s.
According to the calculations of the Committee the geographical distribution of the
population groups will cause the differences in own income p.c. between regions to be
much smaller than those between R.A.'s. If, however, the authorities of the first four groups
mentioned in 19.1 are regarded as potentially representative of provincial governments, it is
clear that a continuation of the existing financial dispensation implies large-scale differences
in financial assistance by the S.R. to provinces, in so far as this support is measured by the
per capita amounts.  The question is whether it has a logical, rational and fair basis.

19.3 It will appear as if the inequality can be attributed to the following factors which relate to
the way in which the S.R. grants are calculated:

i) Differences in (a) relative number of pupils in the population and (b) qualifications of
teachers (which will lead to salary differentiation);

ii) That part of the grant in health services which is based on expected shortages;



iii) Different percentages of pensioners in the population;

iv) The fixed amount which is allocated to each R.A. for administration and other
services (supplemented by a standard amount   per capita)

v) The condoning of some cases of over-expenditure.

19.4 Upon reviewing these factors the following considerations apply:

i) (a) The affording of education by an outside body calculated at a per pupil basis means that
a community does not have to experience the disadvantages of their high fertility - which
can act destructively upon economic resources - and also not enjoy the advantages of
beneficial birth control . The system must at least not, by implication, support the
prolifiation of child numbers.  A grant linked to the total population irrespective of its
lifespan structure will serve this goal.

(b) The saving which is brought about by the use of unqualified teachers is
economically ineffective.

ii) If the respective shortages (1983/84-basis) were a function merely of the illness profile and
incidence, the grant differences would have been justified.  There is no certainty that it is the
case.

iii) In so far as demographic ageing and prosperity correlate positively, it is the more affluent
communities who get most advantage from the grants per pensioner.

iv) A system which allocates R487 p.c. to a small population group in respect of administration
and R33 p.c. to a much larger group cannot impress the phenomenon of industry degression
as justification.  Institutions are also supposed to enjoy the advantages of positive industry
degression, and not the negative.

v) Lack of fiscal discipline is not an acceptable norm for differences in grants.



20.1 The spokespersons of various R.A.'s argued that the C.G. in its allocations should give
recognition to the distinctive needs of areas (authorities).  This implies that a R.A. must be
compensated for disadvantages or shortcomings which are bound to its territory as, for
example, results from population density, distances from the market, transport costs,
weather conditions, etc. (and even better qualified teachers).  The Committee is of the
opinion that recognition will be given to conditions which have the appearance of a force
majeure, such as extraordinary droughts, extraordinary floods, influx of refugees over
borders, and the outbreak of a plague or epidemic.  But such cases can be handled directly
by the C.G. and do not have to be an integral part of the routine relations.

The Committee is of the opinion that it is fair to presuppose that people who are free to
migrate and who do not do it, exercise a free choice, and by implication accept any
disadvantage which their place of residence may have, in comparison to others, as price for
their choice.  It is also not impossible that unique needs can be invented which may bring
about favouring and not increased fairness.

Provinces (regions) will, however, have to depend on a reasonable degree of compensation
for historical handicaps with regard to social and economic infrastructure which can be dealt
with by means of capital projects.  But it would be unrealistic to use First World standards
as reference.

The central government would also be able to decide that it would wish to follow a policy
of decentralisation which will channel economic activity and job opportunities to the people
(where they live) instead of the other way round.  But it does not occur by means of
organised C.G. grants for higher expenditure on academic school education, health and
other social services.

20.2 The Committee is of the opinion that disparity (with per capita figures as norm) in the total
income of provinces must be a function of the level of own income only and not of C.G.
grants.  The latter must be allocated according to a standard formula which is not based on
the financial requirements of some or other desired level of services, but on the availability
of sources for this purpose on central government side, on the on hand, and, on the other
hand, on a simple measure of fairness.  Any inequality of total income p.c. and therefore in
the quality and extent of public goods, then results accordingly from the provinces'
individual tax attempt and income collection.

21. The Committee, however, suggests that each province, as a gesture of mutual assistance,
transfers 10 percent of its own income from personal income tax and G.S.T. to the Central
Government for addition to other amounts which the Central Government has at its disposal
for redistribution amongst, and assistance to, the provinces.  The majority of provinces will
obtain a nett advantage from these transfers (get back more than they have transferred).



22. In the proposed dispensation the Central Government's Provincial Aid Subsidy Fund
comprises the total current income of the Central Government, minus the current contribution
spent on functions allocated to the Central Government.  Over time this fund must not
increase at a lower rate than the current expenditures of the Central Government.  With the
total population of S.W.A./Namibia as sharer, the per capita amount available for payment to
the provinces is determined.  This per capita amount multiplied by the population of each
province determines the assistance allowance which is allocated to each.

23.1 How the abovementioned proposals will affect the financial position of the to-beestablished
provinces, cannot, of course, be determined at this stage.  It will suffice to give an
indication of how the financial position of the R.A.'s would have looked like in 1987/88 if
the new procedures were applied in comparison to the realised 1987/88 situation.  In this
regard an estimation had to be made of the possible personal income of the different groups,
from which their consumption expenditure and therefore their R.A.'s probable income from
G.S.T. can be derived.  For this purpose the personal income division between the four
ethnic groups in the R.S.A. and the personal income tax received by the R.A.'s in 1987/88
were used as framework.  The allocated G.S.T. together with the small amount of transfer
duties was added to the "Own Income" of the R.A.'s, from which was deducted the
proposed transfer to the Central Government of 10 per cent of the G.S.T. and income tax
receipts, after which the Central Government grants were decreased by the amounts with
which the "Own Income" was increased.  The sum-total of the therefore decreased grants
offers an average per capita (of the total S.W.A./Namibia population) amount of R173.
However, because the average which applies in the case of a little more than half of the
1981 counted population (the inhabitants of Ovamboland) was R179, this amount was
applied to the population size of every R.A. The central Government grants which would
result from this were added to the own income as determined above and the result is
compared to the realised "Total Income" of R.A.'s for the year 1987/88 to determine the
differences.  The relevant figures are given in the following table:-

Proposed Provincial Dispensation, but with existinq Representative Authorities as basis for
calculation

GROUP Own Central Total 1987/88
Difference

Income Government Realised
aid subsidy Total

R000.000

Caprivians 7,0 8,5 15,5 24,2 - 8,7
Cavangos 19,5 20,9 40,4 43,7 - 3,3
Ovambos 49,5 109,6 159,1 159,1 0
Basters 15,0 5,6 20,6 31,1 -10,5
Hereros 12,0 16,4 28,4 27,1 + 1,3



Whites 205,1 13,7 218,8 180,7 +38,1
Coloureds 18,4 9,3 27,7 34,2 - 6,5
Tswanas 3,1 1,7 4,8 6,7 - 1,9
Damaras 14,1 16,4 30,5 25,7 + 4,8
Namas 4,2 10,5 14,7 20,4 - 5,7
Bushmen

347,9 212,6 560,5 552,9 + 7,6

*** Under a provincial dispensation this relatively large positive difference has no
advantageous significance for the White group.  A much larger amount than this will be
transferred from the White tax payers to the other groups, in consequence of their
geographic distribution between the to-be-established provinces.

23.2 Although not too much should be read into this hybrid estimation, it will appear that the
proposed dispensation will present problem cases only the case of Caprivi, Cavango and
Rehoboth, in so far as the provincial borders and the area of group concentration can
correspond, and would for these provinces deliver smaller governmental income than would
be the case under the current dispensation.  In the case of the Ovambo, the fiscal status quo
will be maintained and in respect of the other seven groups there will probably be a
sufficient distribution of economically-heterogeneous populations in demarcated provinces
to prevent a loss of a "established interest".  A province which could prove that the people
in its area have indeed forfeited an "established interest" can be accommodated by means of
a subvention.  In the first year after the commencement it receives an extraordinary subsidy
equal to the forfeited amount.  In the years thereafter the absolute amount of its Central
Government aid subsidy is kept constant until its per capita allocation has decreased to the
level of that of the other provinces.

24. It is foreseen that some provinces will, state-financially, be better off than others due to the
difference in per capita personal income and therefore the amount in "Own Income" which
is generated.  The province which has the Windhoek city area as legislative and
administrative seat will undoubtedly have the highest state income per capita at its disposal.
Human movement (migration) will serve as an important adaptation mechanism.  In
addition, should Windhoek also become the legislative and administrative seat of the Central
Government, the relevant province, on account of the advantage which it gains from this,
transfer an additional 5 per cent of its personal income tax - and V.A.T. revenue - to the
Central Government for redistribution, over and above the 10 per cent which is contributed
by all other provinces.  The Committee recommends accordingly.

25. Financing of Capital Projects



The provincial governments must have the right to take out loans for capital expenditures
without reference to the Central Government.  But this must occur only at the risk of the
provincial government itself, without any guarantee whatsoever - explicit or implicit - from
the Central Government.  For the rest they must - as they presently do - be able to submit
well-motivated applications for loans for capital expenditures to the Central Government,
which can then assume the responsibility towards the fund-providers in the final instance,
but will claim the necessary interest and discharge from the provinces.  The ability of
provinces to handle the settlement of debt and interest from own funds will be an obvious
consideration at the allocation of loans.  The provinces should also be able to direct
submissions to the Central Government in order to undertake investment in infrastructure,
at the cost of the Central Government, on account of relative backlogs which can be
proven.

26. From the abovementioned recommendations it then follows that the Central Government
will continue to exploit all the sources of income at its disposal, with the exception of the
V.A.T. and transfer duties (to be transferred to the provinces).

27. In the terms of reference it is requested that possible new sources of income be identified.
The committee accepts that this identification relates to sources of enrichment or the
increase in economic prosperity of households and enterprises which are not at present
liable for some or other form of tax or levy.  According to evidence submitted to the
Committee, the most important source which qualifies in terms of this is: inherited wealth.
It should not be necessary to motivate for tax on this; and an argument that it would not
really be a particularly profitable source for the state is not relevant.  Inherited wealth must
be taxed to honour the rule of fairness.

Inherited assets mean enrichment without effort.  It means a power of disposal over
goods and services which were brought about by others.  If personal income which has been
earned through great effort could be taxed at 40% and higher, inheritances should carry a
corresponding burden.  The argument that the heirs in many cases assisted in bringing about
the assets does not hold: it usually means that the testator did not during his lifetime pay the
heir a salary or wage on which they, like their fellow-citizens, would have paid personal
income tax;

Because of the possibilities of tax avoidance which can be created by the tax
legislation, assets can accumulate from one generation to the next without the income which
makes up the estate in any way, or in any significant manner, being affected by tax.  Other
members of the community who cannot make use of tax avoidance must accordingly make
larger sacrifices.  It is not impossible that some estates might even be advantaged by
susidies which are financed from tax revenue;



Inheritance is an important source of inequality of income, and it is an inequality
which is not based on the merits of the heir.  In Britain it was one of the most important
sources of class strife, which later led to almost confiscatory estate duties.

Objections which are based on fundamental (as opposed to imaginary) problems which may
result from death duties can fairly easily be obviated by means of a suitable system, which
may inter vivos involve an estate duty or succession duty and a tax on gifts.

28. For the rest it must be remembered that all taxes of a non-capital nature are derived from
the same source: the national income (or GDP or GNP), or at least transactions in the
income-creating process.  The multiplication of taxes which repeatedly draw from the same
source by means of a variety of terms is not meaningful.

D. DIVISION OF STATE FUNCTIONS

29.1 In comparison with the guidelines for decision-making formulated in section A, the
functions of the first level government must be limited to those which, by the nature of the
activity, are not divisible or the allocation of which between provinces would be neither
economically nor politically meaningful.  These comprise the following:-

Foreign Affairs
International trade and traffic
Defense
Post and telecommunication
Railway linkage and air traffic (unless left to the private sector)
National Roads
Financial and monetary system
Tertiary education
Civil affairs
Manpower matters
Preventive health services
Handling of emergencies (eg serious drought, floods, locust plagues)
Administration of justice
Nature conservation
Economic services in respect of sea fisheries, harbours, mining, promotion of
tourism Other services and projects which require the cooperation of various
provinces (eg water provision, national electricity network - if not left to private
sector)
Handling of loan funds
Handling of aid subsidies to provinces



Handling of own government administration (including auditing of the transactions
of second level authorities).

29.2 This list differs very little from that which was identified in the Van Staden report and which
is valid under the current dispensation.  The obvious deviations are as follows:

Services with regard to general cultural affairs must be handled by cultural councils,
if necessary.

Sport and recreation services belongs with the third level.

Matters concerning agriculture should be handled by the second level (nature
conservation in the broad sense of the word is seen as a separate function).

Police services are allotted to the to-be-established provinces.

Control over, and assistance to, local authorities, including control over tribal
leaders, are allocated to the provincial authorities.

30.1 All the governmental functions which have not been allocated to the central government in
terms of par 29. 1, logically fall to the second and third government levels.  The proposed
provincial authorities will then handle the following functions:

Primary and secondary education
Curative health services
Social welfare services (incl. pensions)
Police services
Agricultural services (incl.  Forestry)
Matters concerning ownership of land and land transactions Traditional
administration of justice
Provincial roads
Supervision of, and financial and technical assistance to, local (third level)
governments
Public Works
Handling of own governmental administration.

The function of the supply of sub-economic or subsidised housing which has, in terms of
AG.8 been allocated to the R.A.'s, must, at the discretion of the Committee, be placed with
the third level authorities.  It is accepted that this type of housing is under discussion only in
respect of urban areas where there is concentrated human settlement, and not in rural areas,
where construction does not customarily involve market transactions.



30.2 The Committee is familiar with the findings of the (Broeksma) Commission of Enquiry into
health services in S.W.A. (1982), of which a summary appears in the annexure, and in which
it is recommended that the function be allocated to only one authority, the central
government.  A large portion of the motivations relate to a continuation of the R.A.
dispensation, and therefore falls away if the R.A.'s are replaced by authorities with territorial
jurisdiction.  The arguments which question the expertise and abilities of the second level
governments could potentially also apply to all the other functions of second level
governments.  And with the financial and economic effectiveness of service provision as
criterion, all the functions which are entrusted to the R.A. authorities and which are in this
document allocated to the provincial governments, might very likely qualify for handling by
the central authority.

31. Each provincial authority must determine its own priorities in respect of services that it
must deliver.

32. Both the provincial authorities and the central government can privatise some of their
functions if these can be executed more effectively and appropriately in this manner; but not
merely because privatisation has become fashionable.

33. The Committee also wishes to suggest that both the first and the second level governments
must again reflect upon their priorities.  It would, namely, appear that the emphasis should
be shifted from the provision of social services to the development of economic sources
which can deliver the desired tax income for the authorities.

APPENDIX

THE (BROEKSMA) COMMISSION OF ENQUIRY

INTO HEALTH SERVICES IN SWA (1982)

PRECIS
In terms of Proclamation AG 8 of 1980 (Item 4) the Representative Authorities (R.A's) have the
competence to claim legislative and executive authority in respect of health services.  Paragraphs
6.4.1 to 6.4.8 of the Commission's report read as follows:

6.4.1 "The Administration for Whites claimed the full health service function as intended in Item 4
and also operated it, except in Damaraland, Ovamboland, Cavango and East-Caprivi.  In the
last-mentioned areas the Department of National Health and Welfare on behalf of the
Administration arranged for the services to be delivered there to Whites by the authorities
concerned.



6.4.2 The representative authorities of the Damaras, Ovambos, Cavangos and East-Caprivians
claimed and operate the function themselves in their traditional areas of land.  As far as
services to members of the population groups outside these areas are concerned, their
functions were transferred to the Department of National Health and Welfare, which made
arrangements with the executive bodies of the White, Ovambo, Cavango, East-Caprivi and
Damara authorities to deliver services to members of the populations groups of the last four
authorities in their relevant areas.  Because the largest concentration of persons of different
ethic origin exists in the traditionally White area and especially Windhoek, by far the largest
portion of service delivery is done on an agency basis by the White Administration.

6.4.3 The Coloured population group has also just claimed health services.  This group has no
separate traditional area as in the case of the other ethnic groups, and it is not presently at
all clear how this group intends to operate its services with regard to the element of physical
structure.

6.4.4 We have also been informed that the Herero Representative Authority and the Tswanas
have also claimed, but have returned this to the National Department.

6.4.5 The remaining population groups have not claimed services at all, and consequently the
delivery of services to them throughout the whole area remains the responsibility of the
Department.  The Department is also responsible for all services to the so-called 12th
group, namely foreigners, state institutions, etc.

6.4.6 Because the Department does not presently have the infrastructure for service delivery at its
disposal, the White, Ovambo, Cavango, Damara and East-Caprivi authorities deliver
services for the Department on an agency basis in terms of agreements concluded under
Section 26 of the Proclamation.

6.4.7 Except for the intervention of the agency relationships which are handled by the
Department, the real service delivery to individuals occurs in respect of personal, preventive
and curative services within the area, therefore largely as it was done before 1980.

6.4.8 The position of the Rehoboth Basters differs from that of the other population groups.  The
Authority of this group has not yet transferred to the status of a Representative Authority in
terms of AG 8/1980, and services are delivered to them on an agency basis.  "

The Commission finds that the health services as operated under this system suffer many
shortcomings and recommends that, "taking into account the realities of SWA, a somewhat
effective or successful health service can be brought about only if it is allocated functionally as well



as geographically and in respect of planning, control and operation (i.e. all facets therefore) as the
responsibility and the task of one, and thus, necessarily, the first level of government.  At the
service delivery level, decentralisation must take place, but it must occur on a non-ethnic basis.  At
a scientific regional division, ethnic considerations and realities, together with other considerations
relating to effectiveness, would obviously have to be taken into account." (Par 7.3(a). Also para 6.
1 (b).)
(Comment: Service delivery here apparently means nothing more than the delivery of the
services where there are hospitals and where people live.)

To allay the fears of minorities, a statutory right could be given to each R.A. to conclude an
agreement with the Department of National Health and Welfare (DNH) for the reservation of halls
in the hospitals for the exclusive use of members of such group, and it could be confirmed as
hospital policy that superintendents and chief nurses would have the right to handle at their
discretion situations which could lead to friction.

The motivation is the following:

It is not clear where the qualified autonomy of the second level ends and where the
residual coordinating competence of the DNH begins and ends.  This causes a problem
when an R.A. wishes, against prescriptions, to appoint a director of health who is not a
physician.

Cost-ineffectiveness appears to occur as a result of a multiplication of high posts which are not
always filled with persons with the required merits; advantages of scale which are lacking due to
small numbers of a population group; R.A.'s which do not have the necessary expertise.

The system of allocations of equal per capita amounts for running expenses to ensure a minimum
standard for everyone shows shortcomings: there area differences amongst communities in the
incidence of illnesses (eg war casualties in the Far North); lack of expertise to determine priorities;
political expediency can cause funds meant for health services to be channelled to other projects; a
limited time horizon of some decision-makers, who excessively discount possible future advantages
of current action.

Some R.A.'s cannot claim the relevant competence, while others can accept it only on a limited
basis.

A thorny problem developed because the White R.A. claimed that they had a right to the
infrastructural facilities (hospitals, clinics, etc) which had been used before the proclamation, and
had to be used exclusively by them.  As long as this situation continues there can be no talk of equal
adjudication and fair minimum standards for every population group.  Three members of this



commission reject the argument that the Whites should have a rightful claim to the infrastructural
facilities because these were brought about mainly as a result of the Whites' tax contributions.
These and other social assets were to a large extent financed from funds which came directly or
indirectly from the RSA.

In any case a fair redistribution of the existing social assets in the Southern area from a practical
and effectiveness point of view is, in the view of the three members, not executable.

"While a political authority can normally execute direct control to counteract the growth in
expenditures, the R.A.'s for which services are delivered on an agency basis have only a very limited
opportunity via the national assembly to execute control over this "bureaucratic growth" in
expenditures for the sake of the delivery of health services." (par 6.51). For these R.A.'s
involvement with a participating democracy in respect of health services is not possible.

The White R.A. has a much greater ability than others to supplement the minimum standards on
account of its own source of income in the form of personal income tax.  The income from
company tax which flows to the Central Income Fund for redistribution amongst R.A.'s is also
much more conjucture-sensitive than personal income tax.  Large fluctuations, for example, take
place in the tax which is delivered by the diamond industry.

Health is not a "matter in respect of which own identity, culture and tradition of the various
population groups play such an important role that it indeed belongs to the second level of
government." (Par 6.6.2.)

"Although we do not want to object in principle to any state of affairs which favours the Whites,
the ratio of relative favouring of the whites vis-a-vis the relatively unfavourable position of most
other population groups is for various reasons... so large that we came to the conclusion that the
system, as presently implemented, does not result in fairness towards the majority of population
groups." (Par 6.59.)

Submitted by B W  Smit, Professor of Economics,Department of Economics, University of
Stellenbosch



SENIOR TENANTS AFFAIRS COMMITTEE

2ND JUNE 1995

When looking at the Senior Citizens of our Land, we can stratify them into many categories.
some had fortunately been employed as civil servants and are beneficiaries of comfortable
living pensions .  Some others earn monthly pensions provided for by larger and reputable past
employers to augment their old-age social State pensions. And then you get those past
collaborating tri-cameral parliamentarians sitting fat with continued monthly pensioned-
salaries.

But the majority of our old folks make up the unpensionable retired persons - all victims of the
past apartheid regime - who contributed immensely towards building South Africa and its
economy and are presently sick and /or disabled.   These people heavily rely solely on old-age
social State pensions for subsistence.  THIS LOT CERTAINLY DOES DESERVE A
SECOND LOOK!

We submit Sirs, with great respect and concern the following merciful PLEA for entrenchment
in governmental statutory structures.

(1) Provisions for exemption for VAT on all foodstuffs from customary retail merchants to
social pensioners for a maximum of R200.00 per month;

(2) Subsidization of private hospitalisation cases of social pensioners where facilities
provided by State hospitals are inadequate.

Trusting you would honour us by acknowledging receipt of this, our humble submission, we
thank you in advance.

C. Murugan
Secretary



OFFICE OF THE ATTORNEY-GENERAL
Republic of South Africa

Pretoria

19 June 1995

TC5:  ATTORNEYS-GENERAL

Enclosed, please find the written responses requested by the Committee of the
Attorneys-General, to questions posed by members of the former.

As mentioned by the undersigned to certain individual members of the Committee after
the public hearing, an acquaintance with the actual functioning of the office of the
Attorney-General would have contributed to a proper understanding of the system. 
That, in turn, would probably have eliminated many of the questions.

The South African Criminal Justice system, as it has developed, is, we as professionals
believe, one of the finest in the world, and care must be taken not to ascribe to structure
any objections (real or perceived) which may be occasioned by shortcomings in human
or other resources.

Should further comment, or elucidation of the original memorandum of the proceedings
of 5 June 1995 (a transcript of which was sought but not received) or of the enclosed
responses be required, kindly do not hesitate to communicate with the undersigned.

J A van S D'Oliveira SC
on behalf of the Attorneys-General

I. AD : REMARKS BY CHAIRPERSON CONCERNING THE SUBMISSIONS BY
FOUR INDIVIDUAL STATE COUNSEL, VIZ THAT SUCH SUBMISSIONS
WERE IN LINE WITH A CERTAIN APPROACH

Having had access to a copy of the memorandum by four members of the State
Advocature (three of whom had recently concurred in the unanimously adopted
view of the Society of State Advocates whose submission is before the
Committee), we have detected some fundamental misconceptions.

(1) The reliance on Section 81 of the Constitution is misplaced.

Section 81 falls under Chapter 6, The National Executive Authority.  The chapter
deals with the Head of State (President), the Executive Deputy Presidents, an
Acting President, the Cabinet, Ministers and Deputy Ministers.  In short, the
Chapter deals with the Government.

(2) Section 81 provides that the President shall be responsible for the observance of
the Provisions of the Constitution by the executive, i.e. the executive as set out in
Chapter 6.  His responsibility plainly extends to the Government.



- 2 -

(3) As pointed out in our own memorandum, the Constitution deals with the judicial
arm in its Chapter 7 (entitled:  The Judicial Authority and the Administration of
Justice).  Section 108 (Attorneys-General) falls under Chapter 7.

(4) The Attorneys-General are not organs of the executive government.  They are
not accountable to the President under Section 81.

(5) Further support of the independence of the Attorney-General vis-a-vis the
executive government, is found in the recent judgment of our Constitutional
Court.  In The State versus T Makwanyane and M Mchunu (CCT/3/94 delivered
on 6 June 1995, CHASKALSON P says the following at p 7:

"The Attorney-General of the Witwatersrand, whose office is independent of the
government ... "
(Underlining supplied)

(6) No one is saying that the independence of the Attorney-General is unqualified. 
Nor is there any case for "unbridled power".  It is trite that the exercise of his/her
powers find their justification and parameters in the Constitution and the law.

The principles of constitutional and administrative law pertaining to legality ("intra
vires") are well-established and fundamental.  The exercise of an Attorney-
General's powers is reviewable.  The additional qualification contended for by
the individual advocates, viz the application of Section 81, is not in accordance
with law or principle and simply cannot apply.

(7) As stated in the course of our oral submissions, interference in the exercise of
discretion is contrary to the principles of administrative law and therefore illegal.

(8) In view of the above, and the demonstrated misconception pertaining to Section
81, it is further erroneous to require that the Attorney-General must also be
accountable to the protector of the Constitution (i.e. the President as Executive
Head).

We have in our original memorandum illustrated a number of vehicles of
accountability.  We reiterate that Attorneys-General are bound to the Constitution
(of Section 4) and the laws and are accountable in the first place to the courts.

Attorneys-General are furthermore accountable to Parliament, i.e. to the
democratically elected representative of the people for whom they act.  The fact
that Parliament is no longer the sovereign power of the land, is wholly irrelevant.

(9) No one is contending that there should be a "fourth arm" of state authority, as the
four individual advocates aver.
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It was pointed out in our original memorandum that the Constitution has correctly
placed the Attorneys-General within the judicial arm, in particular within the
administration of justice.  The activities of a Attorney-General are indeed centred
in the administration of criminal justice before the courts.

Because of the many sequelae which entail administrative/managerial tasks,
precise pigeon-holing cannot take place and the classification of sui generis is
most appropriate, as the Hoexter Commission found.  The centre of gravity is,
however, incontrovertibly the administration of criminal justice.

To state that an Attorney-General's task is "mainly administrative in nature and,
to a lesser degree, professional with regard to the law", is fundamentally wrong. 
A nodding acquaintance with the multitude of decisions taken on case dockets
will amply demonstrate the untenability of such an alarming statement.  The very
examples of functions given by the writers rebut their stances.

II. AD : THE CHAIRPERSON'S REMARK THAT JUSTICE IS A NATIONAL
FUNCTION AND THAT CITIZENS SHOULD EXPECT EQUAL TREATMENT

(1) Of course Justice is a National Function.  It has always been since Union.
 The existence of the new Constitution does not alter this;  it confirms it.

(2) The result of the present Hoexter Commission may be that there should
be nine (9) full divisions of the Supreme Court, instead of the present six
(6).  It may even result in there being more than one local division with an
autonomous Attorney-General, as in the case of the present WILD.  It is
realistic to expect little more than a redrawing of the jurisdictional areas of
the Supreme Court.

(3) On a hypothesis that there will be nine full ("provincial") divisions, there
will be nine Judges President and nine Supreme Court benches.  The
Judges President are autonomous in their respective areas, but apply the
same law under the same Constitution.  Provincial or local municipal laws
may differ according to the profile (needs) of the particular jurisdiction, but
this does not affect the fundamental premise of equality before the law. 
Nor does taking local circumstances into account in the application of
national laws offend against the principle.

(4) Differences in the profile of an area do not mean that the respective
Courts do not apply the principle of equality.  On the contrary!  Justice is
dispensed equally.  If that principle is offended against in a particular
case, the law provides well-known remedies.

(5) Just as there are (on the above hypothesis) nine provincial divisions, with
nine Judges President, so too there are nine Attorneys-General, one for
each division.  Just as the Judge President serves the jurisdictional area,
so the Attorney General serves the area.  The Attorneys-General are
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subject to the same national constitution and must apply the principle of
equality, just as the Judges President must do.  Furthermore, the
Attorney-General is immediately subject to the decisions of the Supreme
Court to which he/she is attached, and to those of the Appellate Division
and Constitutional Court.  There cannot but be full application of the
principle of equality before the law.

(6) The legally proper exercise of discretion of a judge in an individual case
may have a different result to the legally proper exercise of discretion in
another case.  The same applies to decisions of an Attorney-General
whether to prosecute or not.  (In our first memorandum, we dealt with
prosecutional discretion and referred in paragraph 14 to writers such as
DEVENISH).  This memorandum is not the place for a treatise on
discretion, but further submissions will be prepared if required.  Different
results do not mean that the exercise of discretion is vitiated by a failure to
apply equality before the law.

(7) The very vague and unspecified charge that "nine people will give
different directions", is not at all persuasive.  It may be due to an
unfamiliarity with law enforcement and the process in criminal cases.

(a) The police (including traffic police and various inspectors) are
responsible for law enforcement.  That is their task.  They must
bring offenders to book.  They decide on policing policy and the
identification of concerns above the ordinary which may special
attention.  The police allocate their available resources.

The Attorney-General has nothing to do with policing policy.

(b) The prosecution's involvement in the normal course begins when
the police submit a docket.  It is the duty of the police to submit a
fully investigated case to the prosecutor.  (When representations
are made directly to the Attorney-General or when the suspected
commission of an offence is brought to his/her attention, the
Attorney-General will cause the police to investigate the matter. 
This is the exception).

(c) The Attorney-General/prosecutor studies the docket and
determines whether the evidence is admissible and sufficient to
meet the law's requirements for proof in the circumstances of the
particular case.  If not, directions are given to the police to remedy
the lacuna(e).

(d) The Attorney-General/prosecutor then considers the law and the
facts and any statement or representations made by or on behalf of
the accused, and comes to a decision whether to prosecute or not.
 If the former, the case must be proved in accordance with law.
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(e) Any decision will be reconsidered on application of the accused or
the complainant.

(f) No Attorney-General may direct the police not to investigate any
charge or complaint laid by any citizen.  The citizen is entitled to
have his/her complaint investigated and placed before the
Attorney-General/prosecutor.  If the police were to ignore him/her,
he is entitled to approach the Attorney-General/prosecutor.

(g) The citizen is entitled to the consideration of his/her case and to a
decision of the Attorney-General/prosecutor.  All citizens are equal
in these matters.

(h) The above briefly described process is standard in all Attorney-
General divisions.

(i) It is therefore not clear what is meant by "different directions" being
given.

(8) No Attorney-General will ignore any case of whatever the offence which is
placed before him/her.  A decision on the individual case on its merits and
with its circumstances will be made according to law.

The allegation was made that different policies were adopted in regard to
speeding offences.  It is necessary to state the facts.

(a) In no instance was any direction given that such offences were not
to be pursued.  A distinction must be made between proof of the
offence and the methodology of proof.

(b) Whenever any provable case is submitted, an appropriate decision
on prosecution is made.

(c) Camera speed trapping is an exception to the normal manner of
law enforcement which requires that a citizen should in all fairness
be confronted immediately and personally with alleged
transgression.  Camera speed trapping is but a method of proof. 
Within the same Attorney-General's jurisdiction one finds both
ordinary trapping and camera-trapping.  This is uniform throughout
the country.  In fairness to the citizen, the Attorneys-General
agreed only to prosecute camera-cases when special conditions
justifying an exceptional methodology existed.

(d) So-called differences in policy between different divisions can be
shown, on proper analysis, as nothing more than reaction to
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specific local situations.  For example, virtually the whole of the
WLD is very densely populated, with heavy traffic on roads.  Were
the responsible Attorney-General to give guidelines with a view to
successfully proving speeding offences (taking into account the
findings in the courts of his area) and in such guidelines to require
the deployment of two devices instead of one, or to state that radar
technology is too problematic, or allow the use of cameras in
certain situations and under certain conditions only, there may well
be differences with guidelines issued in respect of, e.g. the less
populated cities of the Eastern Cape, or the towns of the Transvaal
platteland.

(e) Camera prosecutions can be justified on the grounds that it would
be dangerous in many places to apprehend speeding motorists on
the spot, because of the traffic flow.  The local authorities in an
area such as the Witwatersrand are big enough to afford the
purchase and simultaneous of two instruments.  The use of two
instruments is obviously ideal, but the reality is that it is
unaffordable in many parts of the country.

(f) If the profile of areas differ, one can logically expect the responses
as to methodology of proof to differ.  Speed trapping can in no wise
be a case of "nine people giving different directions".

(9) (a) The position on gambling can be explained similarly.  The
apparent differences in the number of cases in different divisions
can be attributed, at least in part, to different "loopholes" tried in
different areas and possibly to police manpower problems in
different areas.  It is no secret that the proper investigation of
gambling cases in which operators hide behind a legalistic facade
requires painstaking effort over a considerable period.  It is not
simply a question of closing down all casinos in a big Friday night
raid.

(b) The case of gambling offences is complicated by the fact that
certain courts in different divisions made different findings on
whether alleged conduct amounted to an offence.  Accused
persons (or their lawyers) adopted delaying tactics which ranged
from applications for remand pending a appeal in another division
to applications for declaratory orders on the strength of what was
held in a different division.  The Attorneys-General were stymied
because of court decisions and not because of prosecution policy.

(c) The government was constrained to appoint a commission and to
change the laws because of the impasse.
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(d) Once the legislation was in order, the Deputy Minister (acting for
the Minister in his co-ordinating function under Section 5 of the
Attorney-General Act) conveyed the urgent policy of the
government to the Attorneys-General.  The results are by now well-
known.

(e) It is accordingly not clear how Attorneys-General are to be blamed
for "giving different directions".  Nor is it understood how the
citizenry did not receive the equal treatment they are entitled to
expect from the Attorney-General.

(f) One dare not ignore the effect of the rulings by courts.

10. Incidentally, the illustrations of the Ministerial co-ordination in the
case of gambling and in the case of juveniles in detention (cited in
our original memorandum) demonstrate the effectiveness and
adequacy of Section 5.  In the case of the death penalty, the
Minister did not meet with his Attorneys-General, nor was the
policy of the GNU conveyed to them.

11. Apart from co-ordination by the Minister, the Attorneys-General co-
ordinate with one another in various ways, including by way of the
exchange of circulars to prosecutors and cross-division evaluation
of personnell.  In this way an awareness of issues is promoted on a
National level.

12. Having regard to what has been said above and to their oral
presentation at the public hearing, the Attorneys-General are
unanimous that the introduction of a National Attorney-General is
not justified either on the consideration of Justice being a National
Function, or on concerns about the principle of equality.  The
introduction of such a post would amount to the creation of more
bureaucracy which our country with its resources can scare afford.

We adhere to the view expressed in paragraph 16 of our original
memorandum.

III. AD : REMARKS BY SENATOR NGQUKA

Stating that his remarks are matters of perception and that the position of the
ANC is not that a (National) Attorney-General be a member of the cabinet, the
Senator asked whether the proposals of the Attorneys-General were not
motivated by fear of the future, viz that there will be an attempt by a democratic
government to interfere with the work of Attorneys-General.  He expressed the
fear on his (ANC) side that we would not like the status quo  (referring to political
trials) to continue.



- 8 -

(1) The Attorneys-General are certainly not motivated by fear of the future or
of any democratic government under our Constitution.

(2) Not only the Attorneys-General, but as far as can be guaged, all lawyers
do fear improper interference in the independence of the Office of the
Attorney-General, from whatever quarter.

(3) The Attorneys-General are dedicated to the Constitution and laws of the
country and desire the best enduring structure for it.  No criminal justice
system in the world can survive if partisan concerns lead to an
interference in the impartial and objective exercise of the powers of the
office.  Nor should the structures be such that such interference is made
possible.

(4) Should the government be uncomfortable or unhappy with the incumbents
of the office, it knows that it can resort to legally provided ways of
replacing them.  We are not concerned for our personal future but for the
good of the democracy and its legal system.  Indeed, we believe that
submissions are valid even in respect of future incumbents.

(5) As for the fears for the "status quo" (which should read status a quo, the
existence of the Constitution with its Bill of Rights and the removal of
offensive legislation, have rendered a recurrence of the past impossible.

(6) It must be borne in mind that valid legislation and the offences created
thereunder, must be applied when a case of conduct allegedly
contravening that legislation is submitted for decision on prosecution.  It is
the duty of the Attorney-General to apply the laws of the country;  he/she
would otherwise usurp the function of Parliament.  If the legislation is
undesirable, Parliament must withdraw it.  If unconstitutional, the
Constitutional Court will quash it.  In this way the subject matter will be
withdrawn from the domain of both the Attorney-General and the courts.

(7) In like vein, the place of hearing or an alteration thereto, depend on the
terms of constitutionally valid legislation.  The power of a court to order a
change in venue are governed by law.  An Attorney-General's decision
must likewise be in accordance with the laws pertaining to jurisdiction.

(8) Should the democratic government's real fear be that the present
incumbents will perpetrate the status quo, the remarks in paragraph (4)
supra will be apposite.

IV. AD : QUESTION BY MR DE LANGE ON THE ISSUE OF JUSTICE BEING A
NATIONAL FUNCTION

(1) It has been pointed out that Justice has always been a National function. 
There has been no change.
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See above, section II

(2) The statement that there will be or are "9 different systems" is not correct.
 There is one system of law under one constitution.  The same law is
applied and the same functions and powers exercised.

What exists is six (of nine) divisions of the same Supreme Court each with
jurisdiction in a given area.

(3) Just as much as the Judges-President are "individuals" at the head of
each division of the Supreme Court, so the Attorneys-General are at the
head of the prosecution service in the respective geographical divisions.

(4) It must be borne in mind that the "policy" of an Attorney-General in
respect of certain matters is often determined by the particular division of
the Supreme Court.  One division may actually sanction, e.g., the use of
cameras in speedtrapping, whilst the court of another division may outlaw
it.  This does not derogate from Justice being the national function it has
been, operating successfully in several court jurisdictions.

V. AD : QUESTION BY MR DE LANGE ON THE EQUALITY CLAUSE, THE
GAMBLING ACT AND THE STATEMENT THAT ONE CANNOT HAVE "NINE
SETS OF VIEWS"

(1) This question has been dealt with above.  See section II, paragraph 9.

(2) The same law applies and must be applied.   The same powers are
exercised in each individual case.  Whether a prosecution should be
constituted on the evidence presented to the Attorney-General in a given
case, depends on the circumstances of that case.

See above, section II, paragraphs 6 and 7 on decisions in individual
cases.

VI. AD : REMARK BY MR DE LANGE THAT "EXCLUSIVE POWER IS GIVEN TO
NINE MEN" WHO WILL BE "ABSOLUTE DICTATORS"

(1) Just as much as a judge is appointed for an area to exercise his/her
powers as judges only in a given jurisdiction, so equally is competence
given to the several Attorneys-General in respect of given geographical
jurisdictions.

(2) The term "exclusive power" is inappropriate.  The idea of confining the
exercise of powers to a given jurisdiction is to ensure that there is no
encroachment on another's bailiwick and that there is one convenient
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locus of responsibility serving the people of that area.  This is an
internationally accepted and commonsense division of responsibility.

(3) We regard the term "absolute dictators" as mere rhetoric.  No Attorney-
General is an "absolute dictator".  His powers are narrowly circumscribed
by law and the exercise thereof is wholly governed by law.  An Attorney-
General cannot, and does not, act arbitrarily or according to whims and
caprice.

VII. AD : QUESTION BY MR DE LANGE WHETHER ANYTHING OF THE
ATTORNEY-GENERAL SHOULD BE IN CONSTITUTION AT ALL

(1) All the constitutions since Union, including the Interim Constitution,
explicitly recognise the Attorney(s)-General.  It goes without saying that a
Constitution must deal with as essential an institution as the Attorney-
General.  This is an international phenomenon.

See R ROSE and S PAUL, 1994 (May) The Commonwealth Lawyer  Vol
6, No 1, pp 49 - 58

See further below, Section VIII, par (5)

(2) The Attorneys-General are an integral part of the justice system and
essential to the Supreme Court in the administration of justice.  The first
fully democratic legislature recognised this fact in Section 108 of Act No
200 of 1993.

(3) Fully aware of the provisions of existing legislation, viz Act 92 of 1992, the
legislature - at least by clear implication - accepted the principle of the
independence of the Attorneys General.  This applies to both the brokers
and the framers of the Constitution (if it had not accepted the principle, it
would not have left the law unaltered).

(4) Very little reference to the judicial system is made in Schedule 4
(Principles).  In fact, only the first line of Principle V refers to the legal
system, and generally at that.  Principle VI refers to the internationally
applied trias politicas (which is really standard) and Principle VII refers to
the judiciary as such.

No adverse inference can therefore be drawn from the fact that there is no
explicit reference to the Attorney-General in the principles./  On the
contrary, the mind of the negotiators, the framers and the democratic
legislature and their acceptance of the impartial and independent legal
system, is more than adequately reflected in Chapter 7 of the Constitution.
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(5) We reiterate the necessity of entrenching in the final Constitution the
independence, appointment and manner of dismissal of Attorneys-
General.

VIII AD : QUESTION BY MR DE LANGE CONCERNING THE ISSUE OF THE
SEPARATION OF POWERS, INTERNATIONAL NORMS AND STANDARDS
AND THE PHENOMENON THAT IN SOME COUNTRIES THE ATTORNEY-
GENERAL IS LINKED UP WITH CIVIL MATTERS

(1) Regrettably both time and space do not permit of a full comparative study
of foreign jurisdictions.  To really appreciate each situation one would
have to consider not only the various constitutions, but also the court
systems.  Where would there be a similar structure of several divisions of
the Supreme Court as we have?  In addition proper regard must be had to
the historical evolution of the prosecuting authority which is unique to
each country.

(2) In England, for example, private and not public prosecutions were the
point of departure.  Next came prosecutions by the police.  Thereafter the
office of DPP was established.  Now there is also a Crown Prosecution
Service.  Indeed a patchwork quilt.  There is also one department of State,
the Home Office running the public functions of policing, prosecuting and
prisons.  In this complicated system the need for an Attorney-General at
Cabinet level to give directions is obvious.

DUGARD, SA Criminal Law and Procedure (Vol IV), p 118, state:

"The most serious crimes are prosecuted by the Director of Public
Prosecutions, who is an officer appointed by the Home Secretary, but
responsible to the Attorney-General.  Unlike our own Attorneys-General,
the English Attorney-General is a member of the Government who may
be compared to our own Minister of Justice ..."

The undesirability of having someone in the Government and Legislature
as chief prosecuting officer - it offends against the separation of powers -
is plain.  The Attorney-General exercises enormous quasi-judicial power
through his discretion to initiate, take over or terminate prosecutions and
to give directions to the DPP.  In effect, therefore the DPP is a deputy and
does not enjoy full independence.

(3) There are 51 jurisdictions in the USA.  There is one federal criminal
jurisdiction in respect of federal crimes, which is separate from each of the
50 states.  The US Attorney-General is equivalent to a Minister of Justice,
but is also the chief law officer and adviser to the federal government.  In
each federal district the prosecution function is performed by the US
Attorney.  In each State there is a political Attorney-General with similar
functions in respect of both civil and criminal matters.  In Kansas, for
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example, there are four Deputy Attorneys-General, one of whom is
responsible for criminal prosecutions, The Attorney-General's office is
political.

(4) In a short comparative study of the constitutional powers of Chief Public
Prosecutors, R ROSE and S PAUL state the following:

"The question of who has the general power to prosecute and the degree
to which this quasi-judicial function will be carried out impartially, depends
on the constitutional (or other legal) arrangements of a particular country
and the actual day to day practice"

(1994 The Commonwealth Lawyer (May) Vol 6, no 1, p 51)

The writers proceed to identify four categories of constitutional
arrangements in the Commonwealth.

(5) An analysis of the comparative study will reveal that except where the
independence of the Attorney-General or Director of Public Prosecutions
is guaranteed in a particular constitution, the Attorney-General or DPP is
not able to make entirely independent decisions.  In Botswana, which has
a Civil Service Attorney-General, the latter's independence is spelled out
in Section 51(7) which states:

"In the exercises of the functions vested in him by subsection (3) of
this section, the Attorney-General shall not be subject to the
direction or control of any other person or authority".

(Op cit, p 54)

Jamaica is identified in the category of states having a specially appointed
public prosecutor with general powers to prosecute and not subject to the
directions of a superior.  (South Africa would fit into this category). 
Section 94(6) of the Jamaican Constitution provides:

"In the exercise of the powers conferred on him by this section the
DPP shall not be subject to the direction and control of any person
or authority"

(Op cit, p 57)

The constitutions of countries in the said category contain similar
provisions.  The writers conclude:

"As can be seen, the general power to prosecute may vest either in
the Attorney General or the DPP.  The Attorney-General may be
either a member of the government or a civil servant.  In the case
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of the former, issues around the separation of powers arise;  if the
Attorney-General is a member of the executive and/or legislature,
how is that officer to arrive at an independent non-partisan
decision?

The creation of the office of the DPP could be a partial solution to
this dilemma of possible bias.  But a DPP who is subject to the
control of a political Attorney-General is not able to make entirely
independent decisions;  on the other hand if a DPP is completely
independent, issues can arise as to how that officer is made
accountable to Parliament and hence to the electorate".

(Op cit, pp 57-8)

By way of postscript to the last point, we in South Africa have made
the Attorneys-General accountable to Parliament (See our original
memorandum).

(6) The question of the viability of an Attorney-General who is "linked up with
civil matters" is a complicated one.  In our view the introduction of such an
institution would entail a radical restructuring of the legal system.

The phenomenon is, of course, not unknown.

(a) Section 76 of the Constitution of India, for example, provides that
the President shall appoint a Judge to be Attorney-General of
India.  His/her duty is to give advice to the Government of India in
all legal matters and to perform such other duties of a legal
character as may be assigned to him by the President.

(b) Brief reference has been made to the various Attorneys-General in
the USA.

(c) The function of the Attorney-General for England and Wales.

"is that of chief legal adviser to the government and guardian of the
public interest.  The holder of the officer is also a member of
Parliament, a member of the Legislative Committee of the Cabinet
and titular head of the English bar"

(P M BEKKER 1995 (April) Consultus, pp 29 - 30).

(d) In pre-Union South Africa, the "State Attorney" of the Transvaal
Republic was also legal adviser, attorney for the Government, legal
draughtsman, chief prosecutor, etc.  He was in effect the Minister
of Justice.  The development of the office in the context of the
growth of the country, the need for specialisation and the
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impracticality of having an institution with such a multiplicity of
functions is wellknown.  To turn back history will be a very radical
step.  It is doubted whether the necessary extensive study can be
done in time for the final drafting of our Constitution.

(7) From personal knowledge and experience, and from a study of the
available comparative literature, we are convinced that South Africa has a
sound structure of prosecuting authorities.  Their relationship to the courts
is tried and tested and they have the confidence of the courts.  It observes
the separation of powers provides for accountability to Parliament (and
thus to the people) and for a wise mechanism for involvement by the
Minister of Justice.

(8) The creation of a National Attorney-General is unnecessary, offensive to
the principle of independence of discretion, and a needless introduction of
more bureaucracy which our country can ill afford.  The concern that
policy will not be duly considered is unwarranted.  The fears are met by
the provision for co-ordination of activities by the Minister.

All the ingredients raising concerns are already met in the existing legislation.  Any view
that a National Attorney-General is necessary to submit a report to Parliament on behalf
of the Attorneys-General or to appear before a committee of Parliament to answer
questions, and thereby ensure effective parliamentary supervision (BEKKER op cit 30),
overlooks the fact that direct reporting and access to Parliament by the very officer
involved directly in his/her own area of jurisdiction, cannot be bettered.  Parliament will
be able to get it from the horse's mouth.  Why should Parliament get it second-hand? 
Why, furthermore, should a potential for interference be created and a perception of
political involvement be allowed to tarnish the criminal justice system?

IX AD : REMARK BY MR DE LANGE ON THE ISSUE OF POLICY THE
QUESTION ON WHOSE BEHALF THE ATTORNEY-GENERAL ARGUES A
MATTER, AND WHETHER THE ATTORNEY-GENERAL SHOULD NOT COME
TO PARLIAMENT AND ASK ITS POLICY

(1) Under Section 5(1) of Act No 92 of 1992, an Attorney-General has the
power to prosecute on behalf of the State (which is deemed, under
Section 2(1) of Act No 51 of 1977, to be:  "in the name of the Republic of
South Africa") in criminal proceedings in any court in his area of
jurisdiction.  Section 5(3) makes it clear that this extends to appeals
arising from any criminal proceedings.

Under Section 5(2) an Attorney-General may "perform all functions
relating to the exercise of the authority conferred upon him under
subsection (1);  ..."

(2) Appeals, Motion proceedings and Constitutional Court cases arising from
criminal proceedings are therefore in law within the responsibility and
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competence of a Attorney-General who is an advocate of the Supreme
Court.

(3) Court proceedings are essentially adversarial in nature.  The function of
legal argument in which each party presents its argument is designed to
assist the court which is enabled, because of the full ventilation of issues,
to rule on the subject-matter of the case. The Attorney-General therefore
has the duty of presenting sustainable legal argument based upon a
responsible analysis of fact and law, on the legislation the Attorney-
General is mandated to apply.  (That the Attorney-General operates
wholly to assist the court, is apparent from those instances where the
court even required of him/her to present argument on all that can be said
for (or against) a particular stance so as to assist it to clarify the law,
notwithstanding the particular view of the Attorney-General of a particular
position).

(4) The law and the courts expect an Attorney-General as counsel to argue
the view of the prosecution in matters arising from or relating to the
Attorneys-General's field of operation.

(5) The Attorney-General does not argue "for the Government". 
CHASKALSON P's statement, cited above under Section I paragraph (5)
makes this clear.  See also the HOEXTER COMMISSION'S findings
referred to in paragraph, page 6 of our original memorandum.

(6) Nor does the Attorney-General carry out any policy except the policy
legislatively expressed in statutes and laws.  The surest guide to the
policy of Parliament is its legislation.  It will be appreciated that t would be
unworkable to "consult Parliament" before any legislation has been
finalised.  One would otherwise receive the views of various sectors and it
would be invidious to decide what stance is to be preferred.

(7) The preceding point of course does not preclude notice being taken of,
e.g., the cabinet's intentions.  We have illustrated this in paragraph 14
(pages 32-3 of our original memorandum (cf also Section II, paragraph 9,
above).

(8) The value of, e.g., cabinet policy in respect of argument before a court of
law is in any event questionable.  The court's duty is to interpret the
constitution and the law(s) and it is the function of counsel to present
sustainable argument on the constitution and law(s).  Policy is not argued,
except insofar as it is legislative policy embodied in the legislation.

X. AD : QUESTION BY MR DE LANGE AS TO WHY THE ATTORNEYS-
GENERAL DO NOT REFER (IN THEIR MEMORANDUM) TO SECTION 5(5)(a)
AS A MECHANISM OF ACCOUNTABILITY.  SECTION 5(5)(a) IS SEEN BY
THE QUESTIONER AS BEING SUCH
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(1) The illustrations of accountability in our original memorandum (paragraph
13, pages 25 - 28) were not intended to be numerous clauses.  They are
but the main forms.

(2) Section 5(5) sets co-ordination (i.e. forward-looking) as leit-motif, but
certainly the subparagraphs readily contain a method of accountability.  In
practice the request for information under Section 5(5)(a) is made when
the Minister receives a query from Parliament or when representations are
made to him.  Insofar as it is a parliamentary query, accountability to
Parliament takes place.  Inasmuch as it concerns representations, there is
a form of accountability to the public.  The same remarks apply to section
5(5)(b) (not raised by the question).

(3) There are further avenues of accountability in the form of publicity and
media queries, or in the form of formal representations being made
concerning a decision.  These could also have been included originally
had we intended to be exhaustive.

XI AD : QUESTION BY MR DE LANGE : WHAT IS THE PLAN OF THE
ATTORNEYS-GENERAL FOR THE TRANSFORMATION OF THEIR OFFICES:
 IS IT IN WRITING?

(1) Attorneys-General do not have a joint written plan for transformation of
their offices.  They are supplied with staff by the Department of Justice
(see section 7 of the Attorney-General Act, 92 of 1992), and have but a
limited say about which persons are appointed to their own offices, and
even less say about who are appointed to posts of prosecutor in the
Magistrate's Courts.

(2) In fact the Attorneys-General are for all practical purposes wholly
dependent upon the Department for staffing.  Accordingly, the Attorneys-
General fall in with the transformation policy of both the Minister and
Department of Justice.

(3) Most, if not all, of the Attorneys-General have vacant posts on their
establishment, some of which have been frozen in accordance with
Government directives.  In spite of the fact that this latter type of post was
advertised twelve months ago, such vacancies have not yet been filled.

(4) If the entire prosecuting component of the criminal justice system is taken
out of the public service, as has been requested, then the Attorneys-
General will be in a position to formulate concrete plans.

XII AD : QUESTION BY MR DE LANGE : ARE THE PRESENT LAWS GOVERNING
THE RELATIONSHIP BETWEEN ATTORNEYS-GENERAL AND POLICE
ADEQUATE?
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(1) In terms of the present dispensation there is a formal separation of
powers between the prosecuting authorities and the police.  Although the
prosecuting authorities do have certain investigative powers, such as the
issue of a subpoena in terms of section 205 of the Criminal Procedure
Act, 51 of 1977, they cannot statutorily compel the police to carry out
investigation.  In our submission no useful purpose would be served by
formally altering this position.

(2) It is undesirable that the prosecuting service be made formally
responsible for the investigation of crime, as this would tend to blur the
distinction between the investigation of crime and the dispassionate
decision whether the facts of a given case merit prosecution.

(3) The Police Services operate under their own Act.  The police are duty
bound to investigate crime, to bring the offender to court within a fixed
period of arrest and generally to submit the results of their investigation (in
the form of a docket) to the Attorney-General/prosecutor.  The latter
determines whether there is sufficient evidence and gives directions to the
police, to remedy lacuna and further investigate (see above Section II
paragraph (9)).  The requirements of evidentiary law strengthen the very
considerable moral suasion the Attorney-General has.

(4) When a situation requires an Attorney-General to request further
investigation he has sufficient moral authority with the police for his
request to be complied with.

(5) Practical problems, such as the potential for police cover-ups, can occur
at ground level, but they are unlikely to disappear if the formal nature of
the relationship is altered.  Formal separation is necessary, if only to
prevent bias flowing over into the prosecution.  There is also a danger that
any alteration of the formal relationship will place an unmanageable extra
burden on the shoulders of the already overworked prosecuting
authorities, especially in the short to medium term.

SIGNED on behalf of the Attorneys-General

J A VAN S D'OLIVEIRA SC
PRETORIA
19 June 1995



MONKEY VALLEY
BEACH NATURE RESORT

10th June 1995.

We wish to put forward the following clauses for inclusion as part of the new constitution's
environmental policy.

It was complied by Judy Sole and David Wolfsohn of the Environmental Investment Foundation
located at Monkey Valley Beach Nature Resort, Noordhoek, Cape Town, an environmentally
sensitive development and an environmental project on many levels.

Monkey Valley Resort is also Home of and financial engine behind the Wildlife and Children of
Africa Trust and Initiator also of the Green Star rating system which grades hotels and resorts
according to the way they limit their impact upon the environment.

In the event of any questions, please phone ......

Judy Sole.
Director, Environmental Investment Foundation.
Developer, Monkey Valley Beach Nature Resort.

WE WOULD LIKE THE FOLLOWING ENVIRONMENTAL CLAUSES INTRODUCED
IN THE CONSTITUTION OF THE NEW SOUTH AFRICA-

l. This country's law must defend the future well being of the wildlife and children of this
continent, by not permitting any law, action, or decision which impacts negatively upon the
environment on which all life depends.

2. All species have a right to exist.  The extinction of a species always carries with it the risk
that the food chain, to which it belongs, will also implode because that link is extinct.
Because of  this ripple effect, anything which threatens a species with extinction is illegal.

3. There should be created a Chair of Environment, that, like the Chair of Law, is above
government, so that government cannot act against, destroy or impair the fabric that gives
us all life.

The Chair of Environment must be chosen by a non political independent body, e.g. the
W.W.F.S.A.( World Wildlife Fund of South Africa) or people who fully understand the
ramifications of Man's interaction with other species and with the natural resource base.



4. An Environmental Impact Tax should be imposed immediately with a one year leeway so
that companies, that are affecting the environment adversely in order to continue their
operations and having unfair competitive advantage at the expense of the environment, are
penalised to the point where it becomes economically more sound to clean up their
production methods.

BACKGROUND TO ENVIRONMENTAL IMPACT TAX

At present, business offers goods and services to the public based on a costing factor of material,
labour, transport, handling, commission, and their profit only WITHOUT REGARD FOR ITS
IMPACT ON THE ENVIRONMENT.

Many industries gain price advantage over their competitors by using production methods that are
cheaper but detrimental to the air, water, or soil, either at point of production or upon disposal (of
it, or its waste by products).  Although in the short term, the existence of this company may
produce employment, it makes feasible a product that would not be in production were it to have to
pay the costs of repairing what it did to the environment.

The fact that such companies do not have to pay for the repair leads to a proliferation of
environmentally dangerous industries.  The result in toxification, desertification, soil erosion,
deforestation, global warming, pollution of waters, air and seas is affecting the future of everyone
and of all other species.

We therefore call upon governments to impose upon all goods and services an environmental
impact tax, to be drawn up by environmental auditors.  We recommend that John Hanks of
WWFSA who is fully cognisant of the nature of the peril in which we now stand should be
consulted as to the appointment of these environmental auditors.

As many companies, once there is environmental impact tax, will no longer be viable, there will be
an initial reshuffling to a cleaner economic base.  The above move will, however, produce many
new inventions and opportunities and the country will be able to look forward to a long term
sustainable future.

This move may well be a first world-wide and South Africa will be an example.  These types of
industries that encourage environmentally sound precepts will attract a new range of environmental
investors from environmentally aware countries overseas.  In addition, a ripple effect throughout
the other nations of the world could enhance the long term survival of the planets ecosystems.

Because of the serious effects on global warming caused by the burning of fossil fuels, until a
natural and unharmful travel energy source is introduced, activities involving transport of raw
materials, finished projects and people should be as reduced as possible, and this also should be
enforced by environmental impact tax.



The Free Market Foundation of Southern Africa

Theme Committee Three
Sections Six and Eight

Submission on:
6. Local government
8. Financial and fiscal relations

Summary

Under apartheid local governments have been primarily administrative bodies whose main
purpose has been to carry out national plans and to provide local services subject to central
controls.  The biggest problem facing the new South Africa is that of meeting the developmental
needs of a fast growing, poverty-stricken urban and rural population.  The world's experience
shows that the best way to achieve rapid development is through a market economy combined
with government structures that are meaningful and close to the people.

Enabling legislation
Regional laws regarding local governments should enable rather than enforce.  Enabling rules for
local government in South Africa might include:
Rules of association whereby local citizens can petition or vote to create (incorporate) their own
neighbourhood government or municipality, or join up with a neighbouring community. Boundary
adjustment rules which enable citizens or officials to alter the boundaries of existing units.  There
should be no rigid rules about minimum populations and minimum land areas, and each
community should be able to determine its own optimum size.  Flexible boundaries will also
encourage political competition between various jurisdictions to provide the best services at the
most affordable prices.
Voting rules to ensure legitimacy and accountability.
Fiscal rules which enable local units to raise revenues and to receive intergovernmental transfers
and grants.
Contracting rules whereby local governments may enter into agreements with one another or with
private firms.  The greater the number of units involved in providing services, the more likely it is
that citizens' demands and preferences will be met
Rules for transferring functions which make it possible for a newly formed municipality or
neighbourhood to transfer functions from existing units to itself.
Home rule charters which allow the people forming a new local government to decide on their
own arrangements regarding service provision, taxes, voting and so on.

Taxation in South Africa: Every tax runs the risk of unintended and usually undesirable
outcomes, but some of these can be anticipated and avoided.  The key to predicting the
consequences of taxation and government spending is to recognise that if you subsidise something
you get more of it, while if you tax it you get less.



Redistribution: Horizontal redistribution between regions should be decided and agreed
upon by regional governments, and administered by the central government.  Each regional
government should make its own arrangements for vertical redistribution to local communities
and neighbourhoods.
The Canadians have developed a way of calculating intergovernmental transfers that minimises the
ill-effects of redistribution.  It is called the Representative Tax System (RT.) and if introduced in
South Africa would go a long way towards meeting the oft-repeated demands for government to
close the gap between rich and poor.

Financing local and provincial governments: When taxes are raised and spent locally, people
can see for themselves the relationship between what they pay and what they get, and they are less
likely to tolerate waste and corruption.  Healthy competition between local authorities also fosters
accountability and financial responsibility.

6. Local government

Under apartheid South Africa has developed one of the most highly centralised political systems in
the western world.  Both white and black (but especially black) local governments have had almost
no powers of their own.  They have been primarily administrative bodies whose main purpose has
been to carry out national plans and to provide local services subject to central controls.

There has been an exclusively top-down relationship between the various levels of government
Parliament decided on the powers of the provincial councils, and provincial ordinances created
local authorities and defined their rights and powers.  Furthermore, the doctrine of ultra vi"
applied, which is to say that local authorities could make laws only if they were specifically
authorised to do so by a higher tier of government

The history of government in this century has been one of increasing centralisation.  In 1908 it
was agreed that South Africa would have a unitary constitution with the final say on all legislation
vesting in the central government At the time a number of powers were given to the provinces.
However, since these powers were not protected, most were eventually drawn back to the central
government

Like the provinces, local government had no constitutional safeguards, and what few powers
they enjoyed in the early days were soon eroded.  Verwoerd regarded local governments as "the
agents of the [central] state"; as such, they were expected to implement apartheid at the local level.

Until very recently, provincial control over local authorities was extreme.  For example, the
Cape administrator approved all municipal by-laws, set a fixed monthly allowance for councillors,
approved all loans above a minimum amount and controlled the ability to lend money or allocate
grants.  He also had the power to establish, dissolve or combine local authorities.

Empowering local communities

The biggest problem facing South Africa is that of meeting the developmental needs of a fast
growing, poverty-stricken urban and rural population.



The world's experience shows that the best way to achieve rapid development is through a
market economy combined with government structures that are meaningful and close to the people.
The closer local authorities are to the people, (in other words the smaller they are) the more likely
they are to meet local needs and to reflect local preferences.

The reason for this is that when a government represents millions (rather than thousands) of
people it also controls big budgets and employs thousands of employees.  Wherever there is a large
pool of money available for public expenditure, interest groups gather around the politicians and
lobby for spending that favours their own constituencies.  The most effective lobbies are the ones
that are powerful in terms of numbers (trade unions) or money (big business).

Ordinary people, especially those who are unemployed and living in informal settlements, are
unorganised and underrepresented and are often overlooked when spending is budgeted.  And even
when spending programmes are directed at the poor they prove unsuccessful because they reflect
the rigid visions of social planners rather than the complex and various needs of diverse
communities.  Also, since ordinary people are not involved in planning and deciding the
programmes they feel no sense of ownership concerning them, nor do they have any understanding
of what they cost
Big governments build big bureaucracies in which it is easy for corruption to flourish unobserved;
and big bureaucracies breed quantities of red tape which slows to a snail's pace the delivery of
housing, schools and services.

In the USA big cities have the highest service costs and the greatest numbers of officials per 10
000 people of any local governments.  A study prepared by the US bureau of the Census for the
period 1877 to 1982 showed that cities of over one million people spend more than U~ times the
amount per capita on the same range of services as cities with fewer than 50 000 people. (Local
Government in the USA, p72-)

Participative communities

The reason why the same tax base goes three times further in a small government structure is that
in small governments tax moneys are not wasted by inefficiency, corruption and fraud.

One reason for this is that smaller budgets are less attractive to powerful lobbies, so they direct
their energies elsewhere.  In local communities corruption is easier to spot, so elected
representatives are forced to be more accountable.  When the people participate directly in
development planning for their own areas they can make sure that spending reflects their most
important priorities.  Because they are involved they become motivated to work in their spare time
to help build their homes, schools, libraries and recreation centres.  They are prepared to contribute
to the cost of services because they understand where the money is coming from and going to.

A sense of belonging develops.  Regardless of political affiliation, rich and poor and old and
young work together.  The youth learn the values of independence and responsibility, how
democracy works in practice and how to make sensible long-term decisions.

Nepal is presently rebuilding its new multi-party democracy very successfully with a
community-based system of this nature.  Nepal is relevant to us because it is also a third world
country emerging from a history of elitist, authoritarian rule, and it faces even worse problems of
poverty than we do.



South Africa has been dominated by a racial oligarchy for so many years that its people have to
learn from scratch how a participatory democracy works.  The great French political philosopher
Alexis de Tocqueville observed that "Town meetings are to liberty what elementary schools are to
science; they bring it within the people's reach, they teach men how to use and how to enjoy it"

To revitalise community life, discover the value of democracy and encourage local
responsibility for RDP programmes, residential areas should have their own political, economic,
cultural and social units.  These should include councils, schools, churches, police and fire stations,
shopping districts, community centres, and charitable and volunteer organisations.  People must be
able to relate to she scale of their neighbourhoods and exercise leadership there.

Enabling local development

Regional laws regarding local governments should enable rather than enforce.  In 1972 the
American state of Montana approved a new constitution which required "each local government
unit or combination of units to review its structure and submit an alternative form of government to
the qualified electors of the next general or special election." Enabling legislation was passed
offering the state's 184 counties and municipalities:
        - six constitutional options as well as the option to write their own charters;

- means whereby municipalities could merge, consolidate, transfer services or separate; and --
-processes allowing local governments to adopt self-governing powers if so desired.
The entire process took five years and proved very successful.  Subsequent legislation

authorised any county or municipality to make further changes at any time it wished to do so.

Enabling rules for local government in South Africa might include:

Rules of association whereby local citizens can petition or vote to create (incorporate) their own
neighbourhood government or municipality, or join up with a neighbouring community.  Citizens
affected by incorporation or annexation should be allowed to vote for or against Usually
incorporation requires a special majority vote (for example, a two-thirds majority).  If two or more
units are considering a merger, this should require a majority vote in favour in each of the areas
concerned.

Boundary adjustment rules which enable citizens or officials to alter the boundaries of existing
units.  Local governments should not be defined by a room full of planners sitting around a map and
drawing up boundaries.  Instead they should be allowed to emerge through a process of choice and
negotiation.  There should be no rigid rules about minimum populations and minimum land areas,
and each community should be able to determine its own optimum size.  A combination of large
and small governments, some with few functions and some with many, would reflect public
preferences and allow opportunities for initiative, creativity and co-operation.

Boundaries should coincide with a community of interests and be an appropriate size for the
goods and services involved.  If citizens are allowed to choose their own boundaries, local
government will reflect changing citizen preferences, population growth or loss and developing



technology.  Flexible boundaries will also encourage political competition between various
jurisdictions to provide the best services at the most affordable prices.

Voting males to ensure legitimacy and accountability.  Governments should be elected regularly,
and citizens should also have the right to draw up petitions, launch popular initiatives, vote on fiscal
matters or local government changes, challenge unpopular laws and recall unpopular officials.

Fiscal rules which enable local units to raise revenues and to receive intergovernmental transfers
and grants.

Contracting rules whereby local governments may enter into agreements with one another or with
private firms.  The greater the number of units involved in providing services, the more likely it is
that citizens' demands and. preferences will be met

Rules for transferring functions which make it possible for a newly formed municipality or
neighbourhood to transfer functions from existing units to itself.

Home Rule  charters which allow the people forming a new local government to decide on their
own arrangements regarding service provision, taxes, voting and so on.

Conclusion
The reason the RDP emphasises the importance of participation in welfare and development, and
the necessity for community empowerment, is because development experts know that imposed
programmes fail, but people driven-programmes succeed.  It is not enough to window-dress
centralised decisions with community consultation, as is happening all around South Africa today.
The communities must be genuinely empowered through local councils to take full responsibility
for all of the decisions that effect their daily lives.

8. Financial and fiscal relations

Taxation in South Africa

The pros and cons of various kinds of taxes are hotly debated.  Different taxes find favour with
different individuals depending on whether their aim is to ensure that people can't escape paying
that the rich support the poor, or that unintended consequences are minimised.

Every tax runs the risk of unintended and usually undesirable outcomes, but some of these can
be anticipated and avoided.  The key to predicting the consequences of taxation and government
spending is to recognise that if you subsidise something you get more of it while
if you tax it you get less.  For example:
* if bread is subsidised people eat more of it than they otherwise would;
* if property taxes are based on improvements (as well as site value) they discourage property

development,
* when taxes are hidden in service rates, they discourage consumption of the taxed services, be

they water, electricity or waste disposal;



* if the rich shoulder most of the tax burden - for example if taxes are limited to property
owners, businesses, and high income earners - governments become accountable to the rich
instead of the poor because they rely on wealthy taxpayers for their revenue;

* many business taxes, including property taxes, licence fees and electricity surcharges, are
passed on to consumers in the form of higher prices, and workers in the form of lower wages;

* taxes levied on employers’ wage bills encourage businesses to retrench workers and invest in
labour-saving machinery, which increases unemployment,

* and when income taxes and company taxes become too high, tax avoidance and evasion
increases, and some businesses move into the unrecorded or informal sector.

Because of this potential for unintended consequences, taxes at the central level should as
far as possible be neutral, broad-based and general to lessen misallocation of resources on a
countrywide scale.  Narrowly targeted taxes of the kind described above that cause economic
distortions should be restricted to the local level, where competition disciplines their use.

Redistribution

Ideally each level of government should assume fiscal responsibility for the cost generated by its
decisions.

However, in South Africa there is a massive gap between the services and basic infrastructure
supplied to different race groups.  The primary purpose of redistributing revenues between
governments is to partially equalise the provision of services in different areas.
Horizontal redistribution between regions should be decided and agreed upon by regional
governments, and administered by the central government Each regional government should make
its own arrangements for vertical redistribution to local communities and neighbourhoods.

Problems with redistribution

The more that governments rely on their own sources of revenue, the greater the incentive which
they have to make sensible fiscal decisions, balance budgets and strive for efficiency.  When they
have access to grants, their incentives change from seeking how to improve local economies, to
finding ways to maximise the amount of their subsidies.  For example, if the subsidies are based on
local government costs, as they often are, the incentive is to maximise costs.  And if grants are
based on poverty the interest of authorities is served by maximising local poverty.

Another problem caused by subsidies is that recipients tend to develop a dependency mentality
instead of striving for self-sufficiency.  This problem is compounded if subsidies are conditional on
meeting certain criteria.

And when local governments are told how their money should be used, they cannot remain
accountable to their constituents.

Intergovernmental grants that aim to remove all inequality between communities protect bad
governments from the consequences of their actions, and interfere with the useful demonstration of
the relative strengths and weaknesses of policies and programmes which results from local control.

How to minimise the problems of redistribution



Intergovernmental grants are sometimes linked to particular programmes.  Alternatively, they may
be unconditional and distributed by formula.

The second alternative is far preferable to the first Studies in the USA show that when poor
areas receive transfers over which they have control, they make better spending decisions than
when a big jurisdiction dictates the use of subsidies to them.  The fact that they are unable to raise
sufficient revenues locally should not be used as an excuse to deprive poorer areas of the political
right to determine their own needs.  They should receive grants according to a formula, with no
provisos, so that they can spend the money according to local priorities.

The Canadian system of financial-equalisation entitlements
The Canadians have developed a way of calculating intergovernmental transfers that minimises the
ill-effects of redistribution.  This system has been in effect since 1957.

The federal government works out a Representative Tax System (RT.) based on a weighted
average of provincial taxes including 39 separate types of taxes, rents and user fees.  This is arrived
at by dividing the total revenues from each tax by the total tax base.  For example, the total
property tax receipts divided by the total property tax base of the country come to 1,65%.  To
determine the RT. the same calculation (revenues divided by tax base) is applied to every tax on an
annual basis.

The RT. is a fictional system and none of the provinces use it, but if it were applied to the tax
bases of all ten provinces it would yield the same total as that which they collect with their own
diverse systems.

The government’s accountants average the amount that the five middle provinces would raise
per capita if they charged taxes at RTS rates.  They then apply the RTS to each province's taxable
resources and make up the difference between the potential RTS revenues of an average province
and the potential RTS revenues of any province that falls short of the average, with a single, no-
string-attached, annual grant

Federal equalisation grants are not related to the way in which the provinces raise their own
taxes, and provinces which receive grants are not told how to spend them.  But the system does
ensure that each province could, if it wanted, raise sufficient resources to meet public needs at a
level which is average for the entire country by applying the RTS and adding the grant to the
provincially raised sources.  Even though four of the ten provinces (Ontario, Alberta, Saskatchewan
and British Columbia) don't receive any RTS payments, the system is well accepted in Canada (77w
Vermont Papers, p 165).

This kind of system can be applied between first- and second-tier, and between second and @d-
tier, levels of government In other words, national governments can provide equalisation grants to
poorer provinces based on RTS assessments, whilst provinces can use a similar system for
redistribution among local communities.  At the provincial level equalisation grants should be paid
annually, but within provinces subsidies might be paid biannually or quarterly.

If such a system were introduced in South Africa, Gauteng and the western Cape would
probably receive nothing, whereas KwaZulu-Natal and the Eastern Cape would be in line for
equalisation grants.  Within Johannesburg the northern areas and CBD would not be entitled to
subsidies from the metropolitan government, whereas community governments in Soweto and
Alexandra would.



A system of this. nature does not avoid all the negative consequences of wealth redistribution,
but it escapes the worst of them, and in South Africa it would go a long way towards meeting the
oft-repeated demands for government to close the gap between rich and poor.

Financing local and provincial governments

Most South Africans agree that the artificial rifts that divide our towns and cities according to
race should be eradicated.  But it would be a mistake to confuse the fragmentation caused by
apartheid with the richness that results from community diversity and empowerment reunification
doesn't necessarily mean fiscal centralisation or uniformity.

When redistribution occurs between richer and poorer local areas it need not and should not
prevent communities from levying their own taxes in any way they choose, on property, sales,
incomes or profits.  At the very least, a portion of area-wide taxes collected within local
communities should be returned to them to spend as they prefer.

There are many reasons that financial decision-making should be brought as close to the people
as possible.

When taxes are raised and spent locally, people can see for themselves the relationship between
what they pay and what they get, and they are less likely to tolerate waste and corruption.  Healthy
competition between local authorities also fosters accountability and financial responsibility.  The
prospect of losing taxpayers and businesses to competing localities encourages governments to
provide the best possible services at the lowest possible rates, and discourages them from imposing
inordinately high individual and corporate taxes.

When communities decide for themselves what rates and taxes to pay, and how revenues should
be spent, they become more practical in their demands.  Unrealistically high expectations are
lowered.  Furthermore, if they feel they are getting a fair deal they are unlikely to refuse to pay their
rates.

When communities are financed by centralised levels of government whether national, regional
or metropolitan, local leaders establish rapport with the politicians who hold the purse-strings and
end up losing touch with the people in the neighbourhood.  For example, when the former black
local authorities encouraged regional services council projects costing millions of rands, the new
RSC-funded infrastructure soon deteriorated because the local people felt neither involved nor
responsible.  If financial decisions were made locally they would reflect real local needs, rather than
the values and priorities of central planners.

Furthermore, when revenues are collected by higher levels of government and passed down to
communities, they are almost always accompanied by costly and burdensome rules, regulations,
inspections and audits.

South Africans are so accustomed to centralised decision-making that the idea of real local
empowerment often seems to be an unrealisable fantasy.  However, it is important to realise that
the degree of political centralisation that exists here is the exception, not the rule, and that in some
highly successful countries local communities regard financial self-government as a fundamental
and inalienable right

Local and regional taxes in Switzerland and the USA



In both Switzerland and the USA there is considerable devolution of taxing and spending
powers, and on average tax levels are very much lower than in South Africa.

In Switzerland 40% of taxes are raised by the cantons (provinces), 30% by the communities and
30% by the central government

The central government raises most of its revenue from a general tax, sales taxes and customs
duties.  More than half of federal taxes are indirect, the remainder are levied on income and
property.  Most canton and community revenues come from a combination of income tax, company
tax and property tax (not levied in all cantons).  Income tax is paid at the individual's place of
residence, and all taxes are collected in canton offices.

Disciplined by the competition between them, the cantons and communities live well within their
means, whereas the federal government, like central governments everywhere, spends more than it
raises.

In the USA state governments raise 23,8% of total revenues, and local governments only 18,9%.
However, after intergovernmental transfers the local share increases to 32,3% and the state share
drops slightly to 20,3%.

The federal government depends largely on income and corporate taxes, whereas the states and
local governments rely primarily on property taxes, sales taxes and increasingly on income taxes.
Taxes tend to be less progressive' at the state and local level, because governments are disciplined
by competition.. In the USA tax collection is co-ordinated between different areas so that each area
benefits from a business with activities in different regions.  In some cases an individual living in
one area and working in another divides his income tax between the two.

Most state constitutions require local governments to balance their budgets, and the great
majority are financially sound.

Progressive taxes are linked to income or expenditure in such a way that the more an individual
earns or spends, the higher the percentage he or she pays in taxes.



The Methodist Church of Southern Africa
Southdale Circuit

2 June 1995

We write to you as a concerned group of citizens, and on behalf of the English and Zulu
speaking Methodist communities in Camperdown, Estot, Richmond, New Leeds Baynesfield,
Mpumalanga and Georgedale.    These are small towns in the Midlands of Kwa Zulu Natal.

We wish to express our support to you, Minister Roelf Meyer and others who are working
hard at the drafting of a constitution that will reflect the common will of the people of our
land, will be a unifying factor and a guideline for future generations.  As a worshipping people,
we are upholding you and the other leaders of our land in prayer.

To add our voice to the debate, we would like to state the following:

1. We believe that the preamble to the constitution must have a reference to our
submission to "the Almighty God".  In purely democratic terms, this cannot be seen as
an unreasonable request as Christian, Jew and Muslim agree on the existence of an
Almighty God and profess allegiance to him ( they certainly do not agree on his
revelation in Christ to mankind).  These three religious groups must form between 70-
95%   of the country's population and a constitution that does not reflect their belief
will not be representative of the belief and will of the greater majority of the people of
this land.

2. We are extremely concerned about the protection of religious freedom and the rights
of communities to exercise their particular faith in schools, local civic meetings and
other governmental institutions and government aided programmes.  What this means
in practice is that Christians, for instance, must have a protected and vested right in
terms of the constitution to practice Christian education and religious instruction in
schools, to open school assemblies and local affairs meetings in prayer where the
general consensus in a community is that it wishes to uphold Christian religious values.
it would be a terrible day for our country if, in the so-called interest of minority groups
or in the name of religious freedom, minority religions were to take the concept of a
secular state to its extreme and prohibit the exercise of religious faith in public places
such as has happened in America for instance.

3. Although this might or might not have direct bearing on the constitution, we wish to
state very categorically that we, together with all Christian groups in Southern Africa,
the Jewish faith and Muslims, strongly oppose the relaxing of the present laws on
abortion.  We would like to see the censorship laws relating to pornography and public
indecency, which are at present in our law books to be retained and to he enforced.
We believe that the majority of the people in our country agree to this and must warn
against the social evils inherent in allowing moral standards within a community to
erode.

We would appreciate it if you could forward this letter to the appropriate committee or
commission dealing with these matters.



God bless you.

REV O. VAN NIEKERK



THE FULL GOSPEL CHURCH OF GOD IN SOUTHERN AFRICA
RANDFONTEIN

29 May 1995

Attached please find a list of signatories who are all members of the Full Gospel Church of
God situated in Randfontein.

We strongly object to the proposed law regarding the fact that no Christian leader may hold
public office in any state institution.

Just as political freedom in our country has been allowed so we would ask that religious
freedom and in particular the Christian faith be allowed in all spheres of daily life in our
country.  This would include schools, hospitals and any other state institutions.

Prayer is an integral part of the Christian faith and as such would continue to be said at the
above mentioned institutions and as the Christian faith has at its very roots the Holy Trinity,
Father, Son and Holy Spirit we cannot condone the removal of the words 'God Almighty' or
'Jesus Christ' from the new constitution.

Pastor M. P. Roodt and signatures of the congregation



13 JUNE 1995

RE: YOUTH AND THE CONSTITUTION

After our hearing we have raised difficulties with how it was organised by IDASA. But more
haw it was facilitated by theme committee members. We feel that youth views were not
properly and democratically reached. Every one was talking to the video camera and then told
that our imputes are going to be considered. If one can ask what criteria is going to be used
when considering those views. We think that it was suppose to be a discussion and where
people agree be noted and then a thinking about disagreements then be reached later.

Youth of this country do agree on many thing like the question of their governance/structures
and that is the constitutional matter. The issue of the national atheme is not for government
only but also people. We are not going to use that atheme their talking about. The is a need
for us to be consulted an what song we will need for the future.

The government just abolish things of importance without us. The death sentence is very
important.  Yes the past do have some facts but we are more faced by the future and the
present. Crime is high rape and abuse are some of the facts contributing to the punishment of
such people. Politicians  have said what they think is wright and we need to have that chance.
To say what is better for our country.

BONGANI BIYELA



FROM: DIRECTORATE FOR DEVELOPMENT PLANNING

SUBJECT: PUBLIC ADMINISTRATION AND THE CONSTITUTION

OBSERVATIONS

Most public administrations are fortunate to operated in countries with an advanced economy and
active private sector participation. Government are content with a public sector that keeps to its
more traditional roles of regulation and control and at most facilitation and establishing a positive
climate for further investments.

As discussed in most literature, structures are developed to strengthen this role, with little scope for
initiative, innovation and flexibility to meet development challenges facing the developing country.
Special features of these structures were strong centralised human resource and financial resource
management and few effectiveness considerations.
Developing countries, convinced of the merits of strong, and centralised public administrations,
were easily persuaded to duplicate these strictures.  Where frustrations were experienced, the
alternative of parastatals clothed with the powers of Government but the flexibility of the private
sector , were proposed as the only feasible alternative to allow government a developmental role
and function.

Given a more dynamic developmental role of the public sector, the following concerns apply:

1. Active decentralisation to bring Government nearer to the wishes and aspirations of the people.
The idea of a people led public administration puts the emphasis on the need to be perceptive to
the actual needs of the people, and availability to meet these demands as effectively, efficiently
and sustainably as possible. The strong emphasis on local government and provincial
government structures as preferred to central government, is a direct outflow of the above.

 
2. Simultaneously, functions and responsibilities should also be met with the right and

accountability to utilise available means for the optimal benefit of the people.  Devolution of
authority and responsibility become a necessary precondition for public administrations to
enable them to meet challenges and accept accountability for this purpose.  Of special
importance at this level is the increased authority within a of given resource base to recruit and
appoint staff on a competitive basis as long as predetermined efficiency and effectiveness
targets are met.

 
3. The idea of performance monitoring, evaluation and auditing is directly related to the above

emphasis on efficiency and effectiveness, rather that a simplistic financial control model.
 
4. Similarly, investigations into the identification and development of appropriate development

indicators to measure the success and/or failure of projects in the public and development
sectors as against the profit motive in the private sector , is also of relevance.

 



5. The emphasis in the RDP White Paper on economic growth through reconstruction is a further
motivation why the public sector cannot perform m this new challenging environment if it is
only allowed to proceed from its given and traditional role of growth and improved efficiency
but without scope to restructure m a dynamic and changing environment.

 
6. This argument is further strengthened if it is conceded that institutional reform is not only a

process of restructuring and down-sizing, but in effect also deals with capacity building and
development of staff.  Capacity building in the modem, dynamic and development environment
concerns active:

 
 (i) policy analysis, formulation and implementation,
 (ii) Planning, programming and budgeting in a challenging environment
 (iii)and prioritisation of scarce resources to meet an abundance of needs in a variety of

communities.
 
7. In addition a results orientated approach and a culture of strategic/innovative management and

are needed; and a national planning and developmental framework should be developed and
effectively adhered to through strategic management.

 
8. Design and implementation of a programme of commercialisation, deregulation and

privatisation is needed to counter high level of government involvement in the economy.
Parastatals to be rim on business principles and not to compete with the- private sector.

 
9. Rationalisation is lastly required as a continuous process with annual auditing, to avoid

duplication of services. In order to be fair and sympathetic, Yet fair and consistent, a sound
human resource management system should be in place.

 
THOUGHTS ON A "DEVELOPMENT-FRIENDLY" CONSTITUTION

It is important to note that the aim of the constitution is not to regulate the day-today running of
the state, but rather to define, and call into being, the state and its apparatus, and to stipulate the
principles and broad guidelines tinder which the state operates.  As such it is difficult to write a
"development constitution" per se, but it is important to at least make the constitution
development-friendly, as it were.

To do this, it is necessary to go through every clause that might find its way into the constitution
and anticipate what effect it may have on development, and at least try to remove all those clauses
that may become banners in the way of development.  For instance, a clause requiring ministerial
authorization for any expenditure above a certain amount will definitely slow down developmental
processes, as well as give ministers an opportunity for exercising political influence and
administrative processes.

This approach (merely clearing away potential problems from the constitutions is fortunately, not
the only thing that can constitutionally be done to aid development.



Firstly, when defining the state, and its aims, it is important for the constitution to name
development and developmental objectives as part of the state's aims.  For instance the state
constitution may define Government as a body, "whose task is the upliftment, physically, morally
and intellectually of all its people, and especially the development of the underprivileged with a
view to promoting, equality in all walks of life. This will allow for the restructuring of every piece
of state apparatus to assist with development instead of it being centralised in the RDP-office, for
instance.

NOTE:It is important that this clause is constricted in such a way as to discourage or prevent the
formation of a so-called welfare state, which South Africa cannot afford, because of both its
financial, as well as long term economic implications.

Secondly, the constitution can either be used to promote economic and philosophic models that are
known to aid development, i.e. democracy, devolution of authority, decentralisation, minimal state
intervention and a free market economy. all of which principles have been proven internationally as
conducive to the well-being of nations and worthy of being enshrined in the constitution as
discussed in the introductory section.

It is essential to note that a "grass-roots" consultative approach and active political involvement
important for development, and as Such needs to be provided for in the constitution.  Similarly.
room should be made for innovation e.g.,. the constitution leaving state structures flexible.

Furthermore the co-ordination of projects and the management of all pertinent information should
be a requirement and special strictures created for this purpose, if necessary.

THE CONSTITUTION AS BASIS FOR DEVELOPING A DEVELOPMENTAL PUBLIC
SERVICE

With the above observations in mind it is suggested that the constitution should c
allow for as many of the above concerns as possible, but with very definite guidelines regarding the
conditions and circumstances under which greater autonomy and authority could be granted to
subordinate levels.

 Indiscriminate granting of authority without the ability to appreciate and accept accountability and
responsibility could be equally damaging and dangerous as a traditional public sector operating in a
developmental challenging environment.

The answer lies in the development of development norms and standards to measure the
success/failure of a public sector department at any given moment and the introduction of a regular
and carefully designed monitoring and evaluation mechanism, outside the domain of poetical
interference.  Corrective steps or alternatively, greater autonomy and flexibility, should almost
automatically be introduced as soon as certain key parameters are reached.



In a dynamic, Yet sustainable development environment, the public sector will grow or diminish in
accordance with the challenges faced, the role of the public sector to unlock potential and promote
a conducive climate for growth, and the ability of the private sector to respond to opportunities and
challenges,

The constitution should allow this and simultaneously protect basic human rights and
responsibilities.

Provision for human resource development should preferably also be provided for m the
constitution.  This concerns the provision for the formulation of management policy and strategies,
empowerment of people and structures, performance auditing of human resource development and
provision of career paths for human potential .

Submitted by D. W.  Schenca on behalf of RDP Planning
Directorate for Development Planning



CHAMBER OF MINES OF SOUTH AFRICA

INTRODUCTION

This document sets out the views of Chamber of Mines of South Africa on some of the issues that
have been raised in the constitutional debate and that are of interest to the Chamber and its
members.

At the outset it may be useful briefly to summarise the purpose of a bill of rights.  Traditionally
constitutional bills of rights have been aimed at regulating the conduct of the state towards its
citizens.  Constitutions place limits on what the state at all levels may do and on the way in which
state power may be executed.  Constitutions protect fundamental rights and liberties in that state
action must comply with the provisions of a justiciable bill of rights.  Furthermore, for a
constitution to be accessible to, and have credibility amongst, the citizens of the state it should,
amongst others, be comprehensible, which will entail that the constitution should be relatively short
and drafted in simple, understandable language.

In referring to the traditionally accepted purpose of a constitutional bill of rights, the Chamber has
not lost sight of the particular circumstances prevailing in South Africa at this time that face the
state and the drafters of a new constitution.  The Chamber is well aware of the urgent need for
economic growth to facilitate the moral, economic and social upliftment of persons disadvantaged
in the past.  The Chamber also recognises the expectations that such persons have regarding a
constitution.  The Chamber realises that there could be benefits, particularly regarding acceptance
of the constitution by the disadvantaged, in dealing with current socioeconomic issues in the
constitution.  However, the Chamber is of the view that the constitution should be a "timeless
document” setting out universally accepted fundamental rights that are durable and will remain
applicable for considerable time.  A constitution is not like other forms of legislation that is
amended from time to time as circumstances change and therefore it should not deal with issues
that may no longer be relevant at some stage in the not too distant future, for example, measures
relating to affirmative action programmes.  At that stage in the future when some of the issues
contained in the constitution are no longer relevant, the credibility of the constitution will be
undermined.  On the other hand, the Chamber recognises that the new constitution has to
accommodate the constitutional principles contained in Schedule 4 to the Interim Constitution and
that these principles are not limited to first generation rights.  However, for the reasons set out
above, the Chamber urges that the new constitution should be limited to first generation rights to
the extent that the constitutional principles allow it to be so limited.  In other words, except for
those second and third generation rights that are required in terms of the constitutional principles to
be included in the final constitution, the constitution should preferably be limited to first generation
rights. (The topics of affirmative action and second and third generation rights are considered in
more detail later in this document.)



It should be noted that the Chamber’s comments in this document on whether or not juristic
persons should enjoy the fundamental rights are made against the background of its view that the
constitution should have vertical application only.  Should the constitution have horizontal
application, the Chamber may wish to reconsider this view.  Similarly, the Chamber may wish to
review its comment on section 16 (the right to assemble, demonstrate and petition) if such rights
were to be horizontally applicable.

Since the issues to be dealt with in the new constitution are of direct interest to the Chamber and its
members, the Chamber will be following developments around the drafting and the issues being
debated closely.  The Chamber would be happy, if requested to do so, to amplify its views by way
of oral representations, or to give its views on issues not covered in this document.  Similarly, the
Chamber may wish, at later stages, to make representations on issues not covered in this document
or to expand its representations on issues already covered.

The Chamber’s views on certain individual issues are now set out.  These  issues are :

1. The Principles of Verticality/Horizontality
2. Second and Third Generation Rights in the Constitution
3. Access of Juristic Persons to the Bill of Rights
4. Property Rights
5. Right to Information
6. Right to Administrative Justice
7. Right to Economic Activity
8. The Limitations Clause
9. Labour Relations
10. Environment

APPLICATION OF CHAPTER 3 OF SOUTH AFRICA'S INTERIM CONSTITUTION:
THE PRINCIPLES OF  VERTICALITY/HORIZONTALITY

The Issue

The issue to be determined is whether the Bill of Rights contained in South Africa's final
Constitution should apply only against the State (the principle of verticality); or also as between
private citizens (the principle of horizontality).

The Problem



If the Bill of Rights is to have horizontal application a number of issues, which may be acceptable in
a Bill of Rights having only vertical application, become contentious and need to be addressed, for
example, the right to education, the right to information and the right to a healthy environment to
name just a few.  If the Bill of Rights is to operate horizontally, the question of limitations upon the
fulfilment of such rights between individuals becomes crucial and the general limitations clause of
the Interim Constitution may not be adequate in this regard.

Proposal

The Chamber strongly urges that the Bill of Rights should apply directly only against the State and
only indirectly between private citizens.  This indirect horizontal application should be limited to
requiring a court to take cognisance of the provisions of the Bill of Rights in the interpretation of
any law (including the common law and customary law) and as far as possible, to give such law a
meaning which coincides with the relevant rights in the Bill of Rights.  The final Constitution
should clearly spell out this limited horizontal application.

Motivation for the proposal

There is uncertainty as to whether the Bill of Rights contained in the Interim Constitution applies
only vertically or also horizontally.

There are those1 who argue2 that there are numerous sections in the Interim Constitution which
support the conclusion that the South African Bill of Rights also has horizontal application.

____________________________
1 See D Basson, South Africa's interim Constitution, pages 14 - 16 and Juta's Fundamental Rights
in the new Constitution, pages 19 -21
2 Based upon the interpretation of sections 7(4)(a), 33(2), 33(3), 35(3), 27 and 29.

Others3 argue that it is clear from section 74 that the Bill of Rights is primarily aimed at regulating
the relationship between the State and its subjects and is not intended to operate between legal
subjects in the sphere of private law.  They recognise, however, that provision is made in section
35(3) of the Interim Constitution for a seepage to horizontal relationships by requiring any court of
law applying and developing the existing law to have due regard to the spirit, purport and objects
of the Bill of Rights.

In the Chamber's view the main thrust of a Bill of Fundamental Rights should be to protect the
individual against abusive State power.  It should contain rights which individuals may enjoy
against the State in order to protect them against the arbitrary and discriminatory use of



parliamentary and executive power.  As such it should restrict only legislative and executive acts
vis-à-vis individuals and should not create rights for one individual against another.  Any concerns
regarding the abuse of private power should be addressed through legislation.  Human rights and
civil rights should not be confused.  A Bill of Rights should not be seen as an instrument for
codifying or reforming rules of private law.

The relations between individuals should be regulated by the well established rules and enforcement
mechanisms of private law which have evolved over a period of time, rather than by constitutional
law which in South Africa is still in its infancy as far as the interpretation of a Bill of Rights and the
development of enforcement mechanisms is concerned.

A horizontal application of the Bill of Rights would serve to detract from its primary focus, namely
the setting of firm limits on how far the State may encroach on the lives of its citizens.  It would
lead to the creation in constitutional law of a separate rights jurisdiction over private law matters.
Anomalies may result between the interpretation and application of such rights in the constitutional
and private law arenas which would create uncertainty.  The creation of dual mechanisms for the
enforcement of private law rights would encourage an aggrieved party to go forum shopping in
order to determine whether he would be afforded a better remedy in the one jurisdiction as
compared with the other.  The attention of the Constitutional Court which is the court of final
instance as regards any alleged violation of any fundamental right entrenched in the Constitution,
should be focused on resolving intergovernmental disputes and disputes between the State and its
citizens.  The resolution of private law disputes between individuals would impede its efficacy in
this regard.

_______________________________
3 See Kruger and Currin, Interpreting the Bill of Rights, pages 132-133; B de Villiers, Birth of a
Constitution pages 93-94.
4 Which provides that Chapter 3 shall bind all legislative and executive organs of state at all levels
of government and shall apply to all law in force and all administrative decisions taken during the
period of operation of this Constitution.

The horizontal application of the Bill of Rights may also result in the application of two different
standards of limitation of a right.  It is generally accepted that in relations between the State and its
citizens, the State is the more powerful party and that in relations between private individuals, they
operate on a more or less equal footing.  The limitation of a right that vis-à-vis the State and its
subjects may be seen to be unreasonable may be eminently reasonable and acceptable vis-à-vis two
private individuals.  This dual limitation standard would create confusion as to the essential content
and general application of a right.



In the Chamber's view a single uniform standard should apply in civil law.  Integration, harmony
and uniformity between a Bill of Rights and any other law which regulates only the relations
between persons may be achieved by an interpretation rule such as is contained in section 35(3) of
the Interim Constitution.  Where necessary civil rights legislation can be used to give further
horizontal effect to the Bill of Rights.

The Chamber accordingly recommends that section 7 should be amended by the addition of the
following clause:

"This Chapter shall apply between private citizens only in so far as provided for in section 35(3)"

CHAMBER OF MINES - POSITION PAPER

THE INCLUSION OF FURTHER JUSTICIABLE SOCIO-ECONOMIC RIGHTS ("SECOND
AND THIRD GENERATION RIGHTS") IN THE FINAL CONSTITUTION

Issue
The chief issue is whether or not the Chapter on Fundamental Rights (the "Bill of Rights") in the
final Constitution of South Africa should contain justiciable socioeconomic rights.

Problem
The Bill of Rights in the Interim Constitution already contains certain justiciable rights which could
be defined as "socioeconomic" in nature, e.g. the right to a basic education and the right to an
environment which is not detrimental to health or well-being.  These require positive State action
and expenditure to "deliver" on the content of the relevant right.  Now certain parties are
considering including further such rights in the final Constitution, e.g. the right to employment,
housing and all education.  This would cause severe difficulties.

PROPOSAL:
The Chamber opposes the inclusion in the final Constitution of any fully justiciable
socioeconomic (“second and third generation") rights over and above those which are
included in Chapter 3 of the Interim Constitution.  Provisions relating to the achievement of
socioeconomic goals should be contained in ordinary legislation rather than in the
Constitution.

It is stressed that this view does not constitute opposition to the goals of reconstruction and
development in South Africa.  However, the Chamber believes that their achievement is not reliant
upon the entrenchment of justiciable socioeconomic rights in the Constitution.  In fact, these goals
will be better achieved if the aforementioned rights are omitted from Chapter 3. In addition, the



Chamber considers that the remaining provisions of the Chapter on Fundamental Rights (i.e.
classical political rights and rights to personal freedoms) would be more effective as a check on
government action were justiciable socioeconomic rights excluded from the same document.

Motivation:
The Chamber is aware of the views of certain interest groups that Chapter 3 of the interim
Constitution should be expanded to include certain additional “second and third generation rights"
in the final Constitution.

We do not wish to debate the exact distinction between categories of rights; instead, we concern
ourselves here with the proposed inclusion in the Constitution of a right to housing and/or shelter,
a right to employment, a right to health and health care and a right to education beyond "basic
education ". We refer to these as "socio-economic rights".  Our representations proceed from the
premise that these rights, like those already in Chapter 3, would be fully justiciable before the
courts.  This would create a legal obligation on the government (not merely a moral or political
one) to "deliver" on the content of these rights.  In so doing, the Constitution would not only
instruct the government what not to do, but would also shape its socioeconomic political
programme.

The Chamber supports the goal of the social and economic upliftment of our population.
Significant steps towards fulfilling the basic needs of all South Africans would lead to greater
stability, which is essential for attracting investment to this country.  This would in turn fuel
economic growth, thus generating the capital to fund further socioeconomic reform.  Thus the
interests of business and the private sector are inextricably linked to the success of reconstruction
and development programmes, and the two coexist in a mutually-dependant relationship.

Whilst the Chamber supports the ultimate goal of meeting the basic socioeconomic needs of
all South Africans, however, we do not consider it necessary or prudent to attempt to achieve
this goal by entrenching justiciable individual rights to the abovementioned social goods in
the Constitution.

The chief reasons for our view are as follows:

1 The entrenchment of socioeconomic rights is not essential for the implementation of
reconstruction and development programmes:

1.1 The Government does not require a constitutional "instruction" before it can
implement a certain political programme.  In the event that a democratically-elected
Government deems it necessary and/or desirable to establish and fund welfare and
development programmes, the implementation of such programmes will, in general,



be quite within its constitutional powers.  In other words, reconstruction and
development does not require a constitutional "enabling clause".

1.2 Therefore it cannot be said that the very ability of the government to implement
socioeconomic programmes for the needy is dependant upon the relevant individual
“rights" being justiciably entrenched in the Constitution.  The only relevant
question is whether or not it is desirable to entrench these rights in a
justiciable bill of rights.

2          The entrenchment of justiciable socioeconomic rights in the Constitution is not
desirable:

2.1 It is argued in favour of the entrenchment of justiciable socioeconomic rights in the
Constitution that it is desirable to subject the government to something more than
merely a political or moral duty to bring these rights to fruition, i.e. an enforceable
legal duty.  We cannot agree with this proposition.

2.2 We regard as the primary purpose of a bill of rights the delineation of the
limits within which the government may take decisions and act on them.  It
should therefore act as a device to protect the citizen from state action which is
unduly intrusive into his or her rights, and not as a programmatic political
document.

2.3 We believe that the governments prerogative of political decision-making within the
framework of the Constitution would be unduly limited by the entrenchment of
justiciable socioeconomic rights.  Governments are elected on the basis of certain
political priorities, and must budget accordingly.  If the rights in question were all to
be enforceably entrenched, and assuming that the government considered itself
bound to follow the directions of the Constitution and the subsequent orders of the
Constitutional Court this could render the government unable to tailor its policies
and priorities in accordance with the particular circumstances of the day.  The
legislative and executive wings of government could, in fact, become more reactive
to the directions of the Constitutional Court than politically pro-active.

2.4 The negative consequences of this situation for business are manifold.  Persons
aggrieved by the government’s failure to meet socioeconomic needs could approach
the Constitutional Court for relief.  If the Court accepted that there was an
infringement of a right, it would have to order the government to remedy the
problem, and would in so doing force a revision of the governments preconsidered
policy.  The government would not have budgeted for the project which it is now



obliged to carry out, and would therefore either be unable or unwilling to comply
with the order (the consequences of which are discussed below), or would have to
raise the necessary funding.  The latter course would mean either retracting already-
dedicated funds from a project and applying them to the project which they are now
legally obliged to implement (which may, of course, not have any intrinsic
"superiority" over the other project in any event), or somehow raising the additional
funds required.  The spectre of ad hoc revenue collection from the existing tax base
then looms large, a situation which would discourage both foreign and local
investment and entrepreneurship, which require sufficient certainty as to the costs
which will attach to any venture.  This would in itself severely compromise the
growth of the economy and therefore also hamper reconstruction and development.

2.5 It is particularly undesirable at this stage of our country's development to entrench
the relevant socioeconomic rights in a South African Constitution, and therefore
“guarantee" political priorities in areas which most other countries regard as being
within the discretion of the elected government.  The cost of equipping the
country with the required infrastructure to realise such "rights" will be
enormous; certainly the task at hand cannot be fully achieved in one year or even
several years.  This means that, given these resource limitations, some prioritisation
of socioeconomic rights would be essential.  Yet it is impossible, for example, to
justify prioritising housing above health where the right to both is guaranteed, or
urban areas above rural areas where all citizens enjoy the same right.  Thus the
entrenchment of such rights in the Constitution will not allow the government much
room to implement policies on a priority basis.  In practical terms, it is only possible
for the government to carry out reconstruction and development in a practical and
effective manner, taking into account the limited funding and resources available to
it, if it enjoys the freedom to set its own political priorities and is confident that it
has the funds to carry out its decisions.  Failure to do so, and failure to implement
successfully what the citizens of the country desire, should have its political sanction
at the polls.

2.6 Therefore we believe that the inclusion of socioeconomic rights in justiciable
form in the Constitution could precipitate a financial and organisational crisis
in government.  Furthermore, this could lead to reactive prioritisation of
government programmes, which would be a drain on resources and would hamper
the smooth implementation of considered political priorities and budgeting.  The
resulting loss financial and Political certainty and predictability would have an
adverse effect on the private sector and therefore also on the growth of the
economy.



2.7 The above conclusions are premised upon the consideration that the government
will feel itself bound to follow the socioeconomic "instructions" of the
Constitutional Court.  However, there is no certainty that this would be the case,
either because the government could not afford to comply, in terms of time, money
or other resources, or because it would simply decide not to comply.  In both cases,
this could cause disillusionment with the entire concept of constitutionalism and
rights protection, thus compromising the effective protection of classical rights to
personal freedom and political rights.

2.8 It is in the nature of society that its socioeconomic goals and priorities change over
time to adapt to modern trends and circumstances.  The Constitution, intended to be
an immutable document to serve the country for decades to come, is therefore not
the place to set these goals.

2.9 The interim Constitution assigns as provincial competencies many of the areas in
respect of which socioeconomic rights apply.  Therefore the primary responsibility
for "delivering" these rights lies with the respective provinces.  This will lead to
certain disparities, seeing as the provinces have varying financial resources and
different organising capabilities, and potentially even to claims of unfair
discrimination before the Constitutional Court on the basis that some provinces can
deliver on rights, but others cannot.

We believe, therefore, that the gains to be made by including justiciable socioeconomic rights
in the final Constitution are probably very few.  The disadvantages would far outweigh the
benefits.  Far from facilitating reconstruction and development, the entrenchment of such
rights may in fact cause a severe breakdown in the orderly development of our country.

ACCESS OF JURISTIC PERSONS TO THE BILL OF RIGHTS

The issue

A bill of rights confers rights, exercisable against the state, on citizens, or persons.  The question is
whether juristic, as opposed to natural, persons ought to have access to those rights.  Juristic
persons are best understood as groups of natural persons that pool their efforts in a particular
regard.

The status quo in the interim constitution is, determined by subsection 7(3) of the chapter on
fundamental rights, which reads:



Juristic persons shall be entitled to the rights contained in this Chapter where, and to the extent that, the

nature of the right permits.

Thus the interim constitution accepts the principle of juristic person access to the bill of
fundamental rights, with the qualification that some rights - for example those concerning servitude
and forced labour - address interests or characteristics that juristic persons are not capable of.

There are a number of rights in the interim constitution which are of importance to juristic persons:

S8(1) The right to equality. before the law and to equal protection before the law
S8(2) The right to no unfair discrimination
S13 The right to privacy
S14 The right to freedom of expression - to the extent that juristic persons "express” things.  For

example, companies and unions regularly issue press releases.
S15 The right to freedom of association.  Juristic persons are often members of or affiliated to

organisations.
S22 The right to access to a court
S23 The right to access to information
S24 The right to administrative justice
S26 The right to economic activity
S27 Labour relations.  This clause is interesting in that much of it becomes inoperable when

juristic persons do not have access to the Bill of Rights.
S28 The right to property

Three rights are of particular importance to firms.  The right to administrative 'justice
would, in terms of the current S24, give firms the right to

Lawful administrative action where any of [his or her] rights or interests is affected or threatened;

Procedurally fair administrative action where any .... rights or legitimate expectations, [is] affected or

threatened;

Be furnished with reasons in writing for administrative action which affects any of [his or her] rights or

interests ... ; and

Administrative action which is justifiable in relation to the reasons given for it...

Secondly, the right to access to information from the state is of importance to firms, as is a right to
privacy, inter alia to protect commercially sensitive information.

Proposal



The point of view of the Chamber is that the constitution ought to retain juristic person access to
the Bill of Rights, and in particular to all the rights enumerated, above.  This means that the
equivalent of subsection 7(3) ought to remain in place.

Motivation

What is a juristic person?  According to Cilliers and Benade

The notion of a group with the capacity to acquire rights and duties in the same way as an individual has

long been recognised, even in primitive communities.  Entities which are thus permitted to take part in legal

transactions are thus known as legal [or juristic] persons.

There are a limited number of ways in which juristic personality, can be acquired. Public law bodies
such as municipalities, universities, arts councils, and agricultural boards are juristic persons by
virtue of an Act of Parliament.

Private bodies attain juristic personality in a three ways:
• Through a particular act, such as those granting it to ESKOM and the SABC.
• Through a general enabling act.  Examples are trade unions (through the Labour Relations

Act), commercial enterprises and not-for-profit companies (through the Companies Act), and
small businesses trading as close corporations (through the Close Corporations Act).

• Through conduct: Any association of persons may attain juristic personality through its
constitution and conduct.  Cilliers and Benade:

Legal personality may appear from the contents of the association's constitution, for example from

provisions therein that that all assets are the property of the association, that its liabilities are its own, that it

can sue and be sued in its own name and that it has perpetual succession of members.  The existence of

legal personality, may also appear from the dealings, nature, objects and activities of the association.

This leaves us with an impressive and diverse list of bodies of civil society that are juristic persons:
• Trade unions
• Political parties
• Corporations and small businesses
• Not-for-profit companies
• A large number of NG0s and charities
• Municipalities
• Churches and organised religious groups
• Many organised sports clubs and associations
• Professional associations



Why do these elements of civil society deserve constitutional protection?

Juristic persons are not disembodied apparitions floating above society, unattached to the concerns
of the people who live in the society.  Juristic persons are simply associations of citizens, acting
collectively in the pursuit of what they judge valuable.

Seen in that light it becomes clear that many of the most valued elements of civil society many of
the instances where citizens do things collectively - are in fact juristic persons.  Workers band
together to form a trade union; believers form a church; people of a certain persuasion form a
political party, a charity or a professional association. The same applies to firms: behind a firm we
find an army of investors - some of them individuals, others provident and pension funds, for
example - representing the economic future of perhaps millions of citizens.  On top of that, the
employees of the firm share with the investors an interest in the continued existence of the firm, and
its fair treatment

Why should a person who is acting individually obtain certain rights from the state protecting her
freedoms and ensuring just treatment, but as soon as she co-operates with others, and their
association becomes somewhat formalised, those rights are forfeited?  For example, why should an
individual worker be protected, but not the union representing her?

PROPERTY RIGHTS

The Issue

Section 71 of the current Constitution provides that the new constitutional text shall comply with
the Constitutional Principles contained in Schedule 4 to the Constitution and must be certified by
the Constitutional Court as so complying.  Constitutional Principle II set forth in Schedule 4
provides that 'Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil
liberties, which shall be provided for and protected by entrenched and justiciable provisions in the
Constitution, which shall be drafted after having given due consideration to inter alia the
fundamental rights contained in Chapter 3 of this Constitution." The issue is that the new
Constitution should provide for and protect property rights.

The Problem

In view of section 71 of the Constitution it is sterile to argue for or against the constitutional
protection of property rights.  There is, however, considerable scope for debate on the content of a
property clause in the new Constitution.  The problem lies in determining that content.



Proposal

The Chamber proposes that the new Constitution should include a property clause formulated
along the lines of the property clause in the existing section 28 of the Constitution.

Motivation for the proposal

Such a clause:

(a) accords with Constitutional Principle II;

(b) can be interpreted to cover a broad range of rights and has the flexibility to cover new
classes of rights as they may develop;

(c) is not absolute in its protection of easing rights or past privilege;

(d) affords a flexible means of determining compensation where expropriation takes place -
both as to quantum and timing but subject to justice and equity; and

(e) applies the “public purposes” rather than the more imprecise “public interest” test as to
whether or not expropriation is permissible.

RIGHT TO INFORMATION

The Issue

In order to comply with Constitutional Principle IX it will be necessary for the new Constitution to
contain a provision "for freedom of information so that there can be open and accountable
administration at all levels of Government.

The Problem

There is concern that individuals may, through the exercise of a right to information held by the
State, obtain from the State private, confidential or valuable information, the disclosure of which
may adversely affect the interests of other persons.

There is also concern that the extension of the right to information to include information from both
the State and private individuals and companies is something that other parties may wish to seek.



Proposal

The Chamber proposes that the new Constitution should contain a right of access to information
held by the Government: Such a right should be available only against the government and for the
purpose indicated in Constitutional Principle IX. The right must be qualified so as to safeguard
private commercial and other interests.

Motivation for the proposal

The proposal is consistent with Constitutional Principle IX and would avoid the potential for
undesirable adverse impact on business activities where a third party seeks to secure from the State
access to any confidential information of commercial or other importance that is held by the State
but is not the property of the State.

The proposition that a right of access to information held by private companies should be available
to persons by way of a general right of access afforded in the Constitution is ill-conceived.  Such a
right would be clearly one of horizontal application between individuals and would, in the interests
of preserving, for example, trade secrets, know-how, and patentability of impending inventions,
require to be circumscribed very extensively.  The better course is to provide for limited rights of
access in particular circumstances and contexts and to particular persons on a piecemeal basis, for
example as in the case of financial reporting requirements applicable to public companies.

CHAMBER OF MINES - POSITION PAPER

THE RIGHT TO ADMINISTRATIVE JUSTICE IN THE INTERIM CONSTITUTION

Issue
The issue is whether and to what degree the right of the individual citizen to administrative justice
should be entrenched in the final Constitution.

Problem
Section 24 of the interim Constitution already entrenches various aspects of the right to
administrative justice.  While the inclusion of this provision is supported, however, it does not
expressly guarantee that all administrative decisions must also be "reasonable" to be valid.

PROPOSAL:
The Chamber supports the inclusion of Section 24 of the Constitution.  However, we
consider that the scope of this section should be broadened to include a provision that
administrative decisions can be reviewed on the basis of reasonableness.



The Chamber strongly opposes a horizontal application of Section 24, as its provisions are
inappropriate and impractical in relation to decisions taken by private bodies in a
commercial environment.

Motivation:
The Chamber accepts that it is often necessary for the State to delegate certain powers to be
exercised by its executive structures.  However, we believe also that it is in the best interests of all
private persons, including juristic persons, that the State be bound by the principles of natural
justice in taking administrative decisions which affect the rights of these persons.  This would entail
not only the observation of "procedural fairness", e.g. allowing the affected person the opportunity
to state his or her case, but also the entrenchment of a right to "substantive fairness", i.e. that the
substance or quality of the administrative decision in the circumstances should be capable of
scrutiny by courts or administrative tribunals.

Section 24 of the interim Constitution is therefore, in principle, supported by the Chamber as a
constitutional guarantee of administrative justice, particularly as regards procedural fairness.

Reasonableness:
It must be remembered, however, that despite certain important recent advances in the common
law relating to judicial review of administrative decisions, South African administrative law still lags
behind other jurisdictions in at least one important area.  This is our Courts' refusal, in general, to
review administrative acts or decisions on the basis of reasonableness alone (Administrator,
Transvaal and The Firs Investments (Pty) Ltd v Johannesburg City Council, 1971 (1) SA 56 (A)).
In order to qualify as an accepted ground for review, "the unreasonableness must be so gross as to
amount to manifest injustice (Union Government v Union Steel Corporation 1928, AD 220).

The Chamber does not believe that an open and democratic state should have any interest in
shielding the decisions of its executive authorities from judicial scrutiny on the basis of the
reasonableness of those decisions.  Only if it is generally perceived that a sanction exists for
unreasonable decisions will the State have achieved the transparency and accountability which it
requires for legitimacy.

The Chamber therefore proposes that a further express provision be inserted in the Constitution to
the effect that all persons have a right to "reasonable" administrative decisions.  The South African
Law Commission examined this issue in its working paper on the Investigation of the Courts'
Power of Review of Administrative Acts, and recommended that the review of a decision be
permitted on the grounds that it was unfair or unreasonable.  This approach is followed in the



United Kingdom (see Associated Provision Picture Houses v Wednesbury Corporation [1948] 1
KB 223).

Section 24 (d) does state that administrative decisions have to be "justifiable in relation to the
reasons given”. However, we do not believe that the Courts will interpret this subsection (in the
context of Section 24) to amount in effect to a "reasonableness" requirement.  Only the inclusion of
an express "reasonableness" criterion will remove the uncertainty as to the limits of the right to
administrative justice.

Classification of administrative decisions:
By making no reference to the traditional common-law distinction between judicial, quasi-judicial
and administrative acts, Section 24 appears to dispose of this classification.  It is assumed that the
Courts are now expected to adopt a broad approach and apply the rights in Section 24 to all
administrative acts and decisions, regardless of classification.  This approach is supported by the
Chamber.

Requirement to give reasons:
The absence of any legal requirements to furnish reasons for administrative actions has been a
further area of weakness in our Administrative law.  Therefore the Chamber supports fully the
provisions of Section 24 (c).  In addition, however, there ought to be a clear statement of the fact
that such reasons have to be "proper", "adequate" and "intelligible".  This would bring our law into
line with the English principle expounded in the case of In Re Poyser and Mills Arbitration (1 964)
2 QB 467, where it was stated that "proper, adequate reasons must be given; the reasons that are
set out must be reasons which will not only be intelligible but which deal with the substantial points
which have been raised."

Horizontal application of  Section 24:
The Chamber's views on the horizontal application of Chapter 3 are addressed elsewhere.
However, we would like to reiterate in this context that Section 24 should not be of horizontal
application.  Where employee rights, duties or legitimate expectations are affected, these are better
addressed by the provisions of the labour law and the contractual relationship between employer
and employee.  Similarly, in a commercial environment the requirement to furnish reasons to all
persons having an "interest" in a particular matter is both impractical and inappropriate.  The
existing law governing corporate reporting and disclosure together with further developments in
this regard, for example the King Committee Report on Corporate Governance, appropriately
address these interests.  It is accepted that through Section 35 (3), Section 24 will in time have an
inevitable "trickle-down" effect on such relationships.  This is the full extent to which Section 24
should have horizontal application.

Summary:



The key submissions of the Chamber in relation to administrative justice in the Constitution are
therefore as follows:
• Section 24 of the interim Constitution should be retained.
• Administrative decisions should be reviewable on the basis of "reasonableness".
• We support the requirement to give reasons and the fact that no distinction is drawn between

judicial, quasi-judicial and purely administrative acts.
• A horizontal application of Section 24 is undesirable.

ECONOMIC ACTIVITY

The Issue

Section 26 of South Africa's Interim Constitution currently provides as follows:

“(1) Every person shall have the right freely to engage in economic activity and to pursue
a livelihood anywhere in the national territory.

(2) Subsection (1) shall not preclude measures designed to promote the protection or
the improvement of the quality of life, economic growth, human development, social justice,
basic conditions of employment, fair labour practices or equal opportunity for all, provided
such measures are justifiable in an open and democratic society based on freedom and
equality.”

The issue to be determined is whether the final Constitution should guarantee a right to economic
activity and, if so, how such right should be formulated.

The Problem

As currently formulated the right freely to engage in economic activity is qualified to such an extent
that it effectively has no substance.

Proposal

The Chamber proposes that the right to economic activity, as set out in section 26(1), be included
in South Africa’s final Constitution.  The Chamber is however opposed to the inclusion of section
26(2) in the final Constitution and urges that the proviso contained in this subsection be deleted.  In
the Chamber's view any limitation to the right to engage in economic activity should be tested
according to the criteria set out in the general limitations clause.



Motivation for the proposal

The Chamber welcomes section 26(1) in that it does not entrench any particular economic policy,
but merely entrenches the common law freedom of a subject to participate in the economy.  It
demands the opening up of the economy in the face of restrictive practices and guarantees as much
general fairness as possible.

As formulated section 26(1) has a wide and far-reaching ambit.  Every form of economic
regulation, for example, common law rules on restraint of trade, decisions of the Competition
Board, regulation of monopoly of control and application of anti-trust legislation, would constitute
a limitation of one kind or another on this freedom.

The Chamber recognises that the right to economic activity can not be absolute and should be
capable of limitation by the legislature.  In the Chamber's view such limitation should be testable by
a court against the criteria laid down in section 33, the general limitations clause, namely that the
limitation of a fundamental right must be reasonable; justifiable in an open and democratic society
based on freedom and equality; and must not negate the essential content of the right in question.

Section 26(2), however, contains other grounds which may legitimately limit the right to engage
freely in economic activity.  These measures need only be justifiable in an open and democratic
society based upon freedom and equality.  The other grounds for limiting a fundamental right,
namely reasonableness and the fact that the essential content of the right must not be negated, do
not apply where the right to engage in economic activity is limited in terms of section 26(2).
Provided a measure is justifiable in an open and democratic society based on freedom and equality,
it will in terms of section 26(2) not constitute a limitation on the freedom to engage in economic
activity and in this way not be subject to section 33(1) which section is only applicable if there is a
limitation on the right or freedom.  The effect of section 26(2) is accordingly to insulate laws and
regulations designed to promote the listed objects of section 26(2) from judicial review under
section 33(1).

The Chamber is opposed to the inclusion of section 26(2) in South Africa's final Constitution in that
this subsection is so widely cast that it in effect neutralises the right afforded in section 26(1).  Any
limitation (which necessarily involves a weighing-up process of competing values) of the right to
engage in economic activity should not be insulated from judicial review under section 33(1), but
should in addition to being justifiable also be reasonable and particularly should not negate the
essential content of the relevant right.  Any limitation to the right to engage in economic activity
should be tested according to the criteria set out in the general limitations clause.

CHAMBER OF MINES - POSITION PAPER



THE LIMITATIONS CLAUSE IN CHAPTER 3 OF THE CONSTITUTION

Issue
Where a Constitution identifies certain rights of its citizens as being worthy of protection against
State intervention, this seldom means that these rights may not be limited in certain circumstances.
We are concerned here with the criteria for such limitations.

Problem
By including Sections 33 (1) and (2) of the interim Constitution, the drafters thereof appear to have
allowed for the valid limitation of rights in too many circumstances.  This could lead to greater
State interference in the affairs of private persons (including companies) than is considered
acceptable.

PROPOSAL:

The Chamber supports the inclusion of a limitations clause in that section of the final Constitution
dealing with fundamental rights. We acknowledge that the fundamental rights cannot be absolute,
and believe it to be wise that the parameters for acceptable limitation of rights are set in the very
document which entrenches these rights.

However, whilst Sections 33 (1) and (2) contain important provisions for the workable
implementation of a bill of rights, we fail to understand how the limitation of certain rights could
ever be held to be "reasonable" and "justifiable" if this infringement was not also "necessary".

The Chamber therefore proposes that the criterion of necessity be applied to the limitation of
all the fundamental rights contained in Chapter 3, and not merely to a limited class of rights.

Motivation:
The Chamber supports the inclusion in the Constitution of an express provision setting out the
criteria which must he met to justify a limitation of a fundamental right.  This will give direction to
the Constitutional Court as it develops its jurisprudence relating to the acceptable limitation of
rights.

We accept, too, the fact that these criteria are open-ended and require content to be given to them
by the Constitutional Court.  This too has its limits, as was stated by Mr Justice McIntyre in the
Canadian case of Reference re Public Service Employee Relations Act, Labour Relations Act and
Police Officers Collective Bargaining Act 38 DLR (4th) 161 at 217: "while a liberal and not overly
legalistic approach should be taken to constitutional interpretation, the Charter should not be
regarded as an empty vessel to be filled with whatever meaning we might wish from time to time".



Our chief concern with Section 33 (1), however, is that whilst the legitimacy of all limitations in
terms of that subsection depends upon their being "reasonable" and justifiable in an open and
democratic society based on freedom and equality", only a limited number must pass the test of
being "necessary" as well.  This suggests that certain limitations of rights will be allowed, despite
the fact that they are not strictly "necessary".  This does not accord with the principle that
individual rights underpin our constitutional system, and that infringements of such rights must by
definition be exceptions to the rule.  The State should, in seeking to achieve a political goal, be
obliged to select that method of achieving it which infringes the fewest rights possible.  If a method
which is less invasive of rights is possible, then the more invasive method is not "necessary" and
ought therefore not to be constitutionally justifiable.  If only the less stringent test of
"reasonableness" applies, many rights will lose their fundamental status as limitation will become
easier.

Therefore the first question in dealing with the validity of every limitation ought to be
whether that limitation is "necessary", i.e. whether the same goal could have been achieved by
another means which would have invaded fewer or less important rights.  Only if the answer is no,
should the next question arise, I e. is this a reasonable limitation?

It may be argued that the "necessity" test proposed above will In any event be subsumed into the
question of "reasonableness", and therefore that this criterion will always be considered by the
courts.  If this were so, then there would be no reason not to include an express statement in the
Constitution that a "necessity" test applies in all cases.  However, we believe that the wording of
Section 33 (1 ) indicates clearly an intention that the limitation of some rights be subject to a higher
threshold than that of others.  We cannot support this.

Accordingly, we propose that Section 33(1)(a) and (b) be redrafted to read as follows:
33 (1) The rights entrenched in this chapter may be limited by law of general application, provided

that such limitation :

(a) shall be permissible only to the extent that it is:
(i) necessary;
(ii) reasonable; and
(iii) justifiable in an open and democratic society based on freedom and equality,

and
(b) shall not negate the essential content of the right in question.

LABOUR RELATIONS



Section 8 : Equality

1. The Issue

Besides providing for equality before the law of all persons, this section prohibits unfair
discrimination and provides for affirmative action measures to be permissible.  The issue is
whether unfair discrimination and affirmative action measures should be dealt with in the
Constitution.

2. The problem

It has been argued by certain persons that the Constitution should not deal with issues such
as unfair discrimination and affirmative action  measures and thus that section 8 be amended
to delete references thereto.

3. Proposal

The Chamber submits that it is compulsory for the Constitution to prohibit discrimination,
while affirmative action measures should not be dealt with therein.  As far as proposed
wording is concerned, the current wording of section 8 is acceptable (except for subsection
(3), dealing with affirmative action, which should be deleted).

4. Motivation

By virtue of constitutional principle III, the Constitution must specifically prohibit racial,
gender and all other forms of discrimination and must promote racial and gender equality
and national unity.  There can thus be no debate that such a provision should be included in
the Constitution.  The only debate can be as to the wording of the provision.

As was mentioned before, the Chamber recognises the need for, and supports, affirmative
action measures.  Notwithstanding this position, however, the Chamber is of the view that
such measures should not be dealt with in the Constitution for the following reasons.  First,
constitutional principle V does not specifically require the Constitution to deal with
affirmative action programmes.  The principles merely requires the legal system to ensure,,
inter alia, equality of all before the law, which includes affirmative action laws, programmes
or activities.  As was also mentioned before, the Constitution should be kept as short as
possible and, to the extent permitted by the constitutional principles, be limited to dealing
with first generation rights only.  Secondly, while there is currently a need for affirmative
action measures, this need is only temporary and will disappear in due course.  A
constitution on the other hand, should contain enduring principles underlying fundamental



rights.  It is in principle undesirable for the Constitution to deal with social upliftment
matters of a passing nature.

Section 16: Assembly, demonstration and petition

1. The issue

Section 16 gives every person the right to assemble and demonstrate with others peacefully
and unarmed, and to present petitions.  It has been argued that besides the positive right
granted to persons in section 16, the section should also expressly grant persons the
negative right to refuse to assemble, demonstrate or petition.

2. The problem

Although section 16 grants every person the positive right to assemble, demonstrate and
present petitions, it does not make it clear that no person is obliged to do so and in fact has
a right to refuse to assemble, demonstrate or petition.  Such a negative right must thus be
inferred and for the sake of certainty it would be preferable if it were expressly set out.

3. Proposal

Since the exercise by persons (including employees) of the rights covered in this section
could have a bearing on labour relations and the conduct of employees at or near the
workplace, there should be no doubt that this right also includes the negative right to refuse
to exercise the right covered and therefore the negative right should be specifically set out.

It is suggested that section 16 be reworded as follows:

"Every person shall have the right to assemble and demonstrate with others peacefully and
unarmed, and to present petitions, which right shall include the right not so to assemble,
demonstrate and present petitions."

4. Motivation

The exercise by persons (particularly employees) of the right to assemble, demonstrate and
petition under section 16 could have a major effect on employers, particularly employers in
the mining industry where the vast majority of employees live at or near the workplace.  It is
therefore of paramount importance that there should be no doubt that a person has the right
to refuse to assemble, demonstrate or present petitions.  Although there are some overseas
authorities to effect that where a constitutional right is expressed as a positive right, it also



includes the negative right to refrain from exercising the right covered, it is at this stage not
at all certain whether the South African constitutional court will come to a similar
conclusion. (See in this regard Introducing The Right To Equality In The Interim
Constitution by C Albertyn and J Kentridge, South African Journal on Human Rights,
Volume 10, Part 2 (1994) pages 203 and 204.) It is therefore important that any doubt be
removed regarding this matter and thus section 16 should specifically also include the
(negative) right of persons to refuse to assemble, demonstrate or petition.

Section 17: Freedom of association

1. The Issue

Similar to section 16, section 17 expresses a positive right of every person to freedom of
association without expressing the consequent negative right of persons not to associate.

2. The Problem

Section 17, in granting every person the right to freedom of association, does not make it
clear that no person is obliged to associate and in fact has a right to refuse to associate.
Such a negative right must thus be inferred and for the sake of certainty it would be
preferable if it were expressly set out.

3 . Proposal

The exercise by employees of the rights covered in this section could have a bearing on
labour relations in that it gives employees the right to join organisations, such as political
parties and pressure groups, that fall outside the specific protection given to trade unions.
Although the Chamber is not opposed to this provision and supports its retention in the new
Constitution, it is of the view that for the sake of certainty the section should also express
the negative right (ie the right not to associate).

It is suggested that section 17 be reworded as follows:
"Every person shall have the right to freedom of association, which right shall include the
right not to associate."

4. Motivation

As was mentioned under section 16, it is at this stage not all certain whether the South
African Constitutional Court will conclude that where a Constitutional right is expressed as
a positive right it also includes the negative right to refrain from exercising the right



covered.  The only way to remove such doubt would be to specifically include the negative
right in the Constitution.

Section 27: Labour relations

1. The Issue

Should the Constitution have a specific provision dealing with labour relations and, if so,
which aspects of labour relations should be dealt with?

2. The Problem(s)

It has been argued that the right of freedom of association contained in section 17 of the
Constitution includes the right of employers and employees to join and form employer
organisations and trade unions, respectively.  Furthermore, section 26(2) qualifies the right
to engage in economic activity and to pursue a livelihood by allowing measures that, inter
alia, promote fair labour practices.  A strong argument can therefore be made that the rights
covered by constitutional principle XXVIII are already covered in the Constitution and that
a separate section dealing specifically with labour relations is thus unnecessary.

The current section 27, over and above covering (in subsections (1), (2) and (3)) the issues
raised in principle XXVIII, in subsections (4) and (5) also deal with the right to strike and
the recourse to the lock out which are not required by principle to be dealt with in the
Constitution.  However, during the negotiations preceding the finalisation of the Interim
Constitution these issues were debated at length and were included eventually by agreement
between organised business and labour.

3. Proposal

It is proposed that all five subsections of section 27 be retained.  However, it is important
that where reference is made to collective bargaining that it should be to "voluntary"
collective bargaining and that subsection (5) be amended to refer to the right to lockout', as
opposed to the recourse to the lockout.

4. Motivation

The labour relations issue covered by constitutional principle XXVIII must be
accommodated in the final Constitution.  The only question is where?  Notwithstanding the
arguments mentioned above that these issues are already covered by sections 17 and 26(2),
the Chamber supports the retention of subsections (1), (2) and (3) of section 27 that deal



with these issues.  It is important that where reference is made to collective bargaining that
it should be to "voluntary" collective bargaining so as to leave no doubt that there is no duty
to bargain.

Although an argument could be made that subsections (4) and (5) need not be in the
Constitution because there is no reference to the issues covered in them in constitutional
principle XXVIII, it must be borne in mind that the inclusion of the subsections were
subject to long, intense debate and any attempt at having them deleted will be met with very
strong opposition.  Furthermore, the topics covered in these subsections hang closely
together with those covered in subsections (1), (2) and (3) and thus it seems to be sensible,
given the acceptance of the retention of the first three subsections, also to retain subsections
(4) and (5).  Regarding their content, various views have been expressed as to whether
there is a difference in the content of the right granted to employees (to strike) and the right
granted to employers (a recourse to the lockout).  Some writers are of the view that for
practical purposes there is no difference, whereas others express a contrary view.  There
can be no doubt that the wording used is markedly different and it is possible that the
Constitutional Court could reach a conclusion adverse to employers.  The rights granted to
employees and employers in terms of these subsections should be equal and any doubt
should be removed by rephrasing subsection (5) so that it uses a similar language to
subsection (4).

Proposed wording:

(1) Every person shall have the right to fair labour practices.

(2) Workers shall have the right to form and join trade unions, and employers shall have the
right to form and join employers' organisations.

(3) Workers and employers shall have the right to organise and voluntarily bargain collectively.

(4) Workers shall have the right to strike for the purpose of voluntary collective bargaining.

(5) Employers shall have the right to lock out for the purpose of voluntary collective
bargaining.

ENVIRONMENTAL RIGHTS

The issue



Section 29 of the Constitution provides as follows -

"Every person shall have the right to an environment which is not detrimental to his or her
health or well-being."

Rights such as the one above are described as third-generation rights.  First-generation rights refer
to traditional liberal, civil and political rights, which in turn are divided into procedural and
substantive rights.  Second-generation rights are those that refer specially to various aspects of
social, cultural and economic rights. Third-generation rights include the rights to self
determination, peace, development, and a protected environment.

During the course of this century there has been a trend to regard first-generation rights as being
insufficient.  Given the socioeconomic problems of today, there is a view that the protection of
first-generation rights does not address socioeconomic realities, and that protection should be given
also to second and third-generation rights.

The problem

Given the prevailing political circumstances, and having regard to the second and third-generation
rights provided for in the interim constitution, it is probably inconceivable that in any final
constitution the bill of rights could be limited to those of a first-generation nature.  The manner of
expression and interpretation of these rights is of critical importance. in the case of environmental
rights, it is essential to obtain the correct balance between growth and the environment.

Proposal

With regard to the wording of section 29, the Chamber opposes any amendment to the wording
that would have the effect of extending the meaning, such as including a duty to defend the
environment, and the inclusion of a duty on the state to take steps to conserve, protect or improve
the environment.  If. the section is retained the Chamber submits rather that the wording of the
section should be limited in the following way, that a person should

“not be exposed to an environment which is dangerous or seriously detrimental to human
health or well-being."

Motivation for the proposal

1. The Chamber is cautious about the insertion in the Bill of Rights of second and third-
generation rights.  While accepting that these rights are important issues of public policy, the



Chamber disagrees that what are essentially political issues should be placed within a
justiciable bill of rights.

2. In regard to the environmental debate, there should be a balance between environmental
protection on the one hand, and essential economic development on the other.

3. The process of the Environmental Management Programme Report ('EMPR') is an essential
element of environmental management in the prospecting and mining industry.  The EMPR
process follows integrated environmental management principles, and ensures that a proper
assessment of environmental facts will be made in regard to a prospecting or mining venture.
In this regard the "no go" option may be considered.  The EMPR must be approved by the
Department of Mineral and Energy Affairs after consultation with each department charged
with the administration of any law which relates to any matter affecting the environment.
The Chamber considers that the EMPR is in indispensable vehicle for proper environmental
management in the mining industry, as being a legally enforceable integrated environmental
management process.

4. While section 29 provides for a right to an environment which is not detrimental to his or her
health or well-being, section 26(1) provides that every person shall have the right freely to
engage in economic activity.  Section 28 provides that every person shall have the right to
acquire and hold rights in property and, to the extent that the nature of rights permits, to
dispose of such rights.

The reconciliation of these rights will be a matter of interpretation.  However, section 26(2),
which provides that the right to engage in economic activity shall not preclude measures
designed to promote, inter alia, the protection or the improvement of the quality of life,
could lead to a court interpreting the enforcement of a right to a healthy environment, to the
prejudice of economic development.  Section 26(2) should thus be deleted.



Khanyisweni Children's Home

29/6/1995

Thank you for giving us this opportunity of writing our proposals to you.

They are as follows:
1.    Abortion should not be legalised, YES to the right of life.

2. People who commit crime should be given severe punishment according to the crime 
committed eg. if you steal, your hands should be cut off.

3. Provide free legal aid and education to all citizens in South Africa.

4.     The  right to worship the supreme God and pray anywhere.

5. Do away with possession of arms eg. should only be used by securities reason in 
discriminating manner.

6. Pornography should be abolished totally, censorship of TV's and movies.

7. Drug Trafficking should be punished severely without any bail given.

8.     Revisit the Quality of police, education in police community.

MAUREEN SMITH
SECRETARY

SOPHIE CHRISTOU
DIRECTOR FOR CHILDREN'S HOME



DAY MOTHER'S ASSOCIATION

We, the Roodepoort Day Mother's Association, would like to request you to kindly make a change
to the constitution regarding the child care laws, which presently limits the number of children that
a day mother can care for to six.

In today's economic climate most mothers are forced to work in order to make ends meet and as a
result need someone to care for their children.  This is the gap that we fill, we care for the children
on a daily basis providing all the care that a mother would provide, by teaching them, playing with
them, feeding them and when necessary nursing them when they are sick.  There is a tremendous
demand for day mothers and with the present quota being limited to six we find that we cannot
meet the demand.

Increasing the number of children will mean that a day mother will need to employ at least two
assistants.  It has been found that women with learning disabilities are gentle and loving and make
wonderful assistants and the creation of jobs for these people will provide much needed job
opportunities and thus help ease the financial burden on the State.

We envisage that the increasing of the number of children that can be cared for, be done on an
individual basis according to the facilities that are available at the home of the Day Mother's
Association in conjunction with the Child Welfare Society.

We wish to thank you in advance for your kind attention to this matter and look forward to a
favourable response.

ALEIDA DANN
CHAIRLADY



NATIONAL CHILDREN'S RIGHTS COMMITTEE (NCRC)

30 June 1995

ESTABLISHMENT OF A CHILDREN'S COMMISSION

The National Children's Rights Committee (NCRC) is forwarding for consideration a submission on

the need for the establishment of a Children's Commission.

The submission was developed through a workshopping process organised by our Southern Natal

branch involving NCRC, Lawyers for Human Rights, UNICEF, members of the National

Parliament and 35 key organisations from KwaZulu/Natal region.  The need for a Children's

Commission was unanimously endorsed by this meeting, as it was agreed that the now ratified UN

Convention on the Rights of the Child (and other instruments for children's rights) would not in

themselves ensure that children's basic rights and needs were met.

While the submission was generated from one province only, the NCRC is aware of national

support for a Children's Commission, and we submit this document with our full support.  The

NCRC National Office together with the Southern Natal Branch would be happy to participate in a

hearing if required.

Shirley Mabusela

Executive Director  NCRC

PROPOSAL FOR A CHILDREN'S COMMISSION.

1. INTRODUCTION

Although South Africa has now ratified the United Nations Convention on the Rights of the Child,

and is committed to a section entrenching special rights for children in the final constitution of

South Africa, the National Children's Rights Committee is of the considered opinion that a further

mechanism is required to ensure the continued implementation of such rights.

Our country has recognised the need for a gender commission, and the child rights movement

supports this as women's rights are an important path to achieving improvements for children.

However, NCRC goes further, and suggests that it is illogical to have a gender commission and not

to simultaneously appoint a specialised commission for children.  The only explanation for this

imbalance is that women can and do stand up for their rights in the political arena.  Children cannot,



and it is up to those who are committed to children's rights, to insist on their behalf that their needs

be considered.

Because children are immature members of society they are unable to effect change through the

normal process of democracy, they cannot vote out of office a government which ignores their

plight.  They are in need of extra protection because of their immaturity.  But it is not sufficient to

award them with rights on paper and, leave it up to them to find ways to effect those rights.  It is

for these reasons that NCRC believes that mechanisms for implementation are as important as

national and international documents regarding the substantive rights of Children.

The NCRC has considered several such mechanisms, including the possibilities of a special Ombud,

a specialised government ministry and a Children's Commission.  After in depth discussion, it has

been decided that the appropriate mechanism will be a Children's Commission.

2. APPOINTMENT OF THE COMMISSION

The appointment of commissioners should be made through an open process.  Public participation

in the form of nominations from civil society and observation of interviewing process by the public

should be part of the process.

There should be clearly defined criteria, including a proven commitment to children's rights.

Representation should be broad, with Provincial representation a particular requirement.

Appointment should be for a set number of years not exceeding seven years, whereafter new

commissioners should be appointed.

The commission should be independent of government in its functions, although it will be funded by

the government.

3. TASKS OF THE COMMISSION.

3.1 Monitoring

- To monitor all legislation at a national, provincial and local level which directly or

indirectly affects children's rights.

- To monitor the implementation of such legislation.



- To monitor the horizontal application of rights of children in the family, the

community and civil-society generally, including the economic sector.

- to work in co-operation with existing NGOs and CBOs.

- to pay special attention to rural children who are often ignored.

3.2 Promotion

- To disseminate information so that a culture of child rights is developed.

- To develop curricular training and adult education to promote children's rights.

- to recommend changes to legislation where necessary.

- to encourage the use of the media to promote positive messages regarding children's

rights.

3.3 Research and the gathering of information

- To research, or cause the research of the general state of children in South Africa

and to evaluate whether their rights are being met through the National Programme

of Action for Children and the Reconstruction and Development programme,

- To gather, or cause to be gathered accurate national statistics required to make

further plans regarding the development and protection of children in South Africa.

- to undertake or cause the undertaking of specific research in particular fields of child

rights, for example, the effects of exposure to media violence on children.

3.4 Investigation of alleged abuse of children's rights

- to receive complaints about alleged abuses of child rights.

- to investigate, or cause to have investigated the nature of the complaint.

- to monitor such investigation when it is carried out by government department.



3.5 Reports

- to report to the United nations committee on the rights of the child regarding the

implementation of the UN Convention on the Rights of the Child.  Such reporting is

obligatory, and at the moment the South African government does not have any.

structure which would naturally be responsible for such reporting.

- to publish an annual report on the work of the commission. This will be useful in

making the commission fully accountable. it will also assist in disseminating

information to other organisational and individuals working in the field of child

rights.

4. POWERS OF THE COMMISSION

The commission should have the power to make recommendations to the legislature and the

executive regarding any legislative or administrative matter which will improve the situation of

children.

The commission should be able to enter premises relating to the care of children in order to

investigate any alleged abuses.

The commission should have sufficient funding to support any legal actions brought in the interests

of children's rights.



EMSENI CHRONIC CARE UNIT

29/6/1995

My concerns are

1.  HOUSING
2. EDUCATION
3.   JOBS
4. TRANSPORT
5. VIOLENCE
6. WELFARE MATTERS
7. HEALTH

1. The welfare of all South Africans should be given priority.  This includes people of all ages,
the government should provide more centres, welfare centres for old, young disabled and
create as many job opportunities as possible for the unemployed.

2. Violence is escalating and the government should combat violence through heavy sentences,
establishing rehabilitation centres for criminals.  The drug trafficking is also one of the main
causes for violence.  Those dealing with drugs should be put in jail for a long, long time.

3. Education should be free until standard 10. Tertiary education should be subsidised.  The
ratio of teachers to children in a class should not be ....  [editor’s note: words deleted
through fax]

4. Housing should be given more attention.  There should be a provision for adequate and
affordable shelter for the destitute, aged, disabled and orphans.  Street children should be in
rehabilitation centres.  There should be affordable housing for those who earn very little,
those whose wages are under the living wage.  Hostels to be converted into family houses
or units.

The Government should combat vagrancy by providing shelter for the street people.  More
Social Welfare structures should be built for rehabilitation of street children, to be placed
back to the families.

5. Health of the nation is very important.  The government should combat pollution.  More
people have to be employed to keep our environment clean.  There should be campaigns to
promote cleanliness and discourage littering. School children and workers should be
involved in these campaigns. Health matters such as shortage of health staff and medication
should also be addressed.



6. The government should create job opportunities for all the people.  Child labour should be
abolished.  Workers should be renumerated well and there should be fringe benefits such as
subsidies and allowances.  The salaries should increase when there are increases in prices of
basic things such as food, transport costs.

7. Social pensions should be increased to at least R600,00 per month.

8.     Infrastructures such as roads should be improved.

N. R. NETSHITANGANI



LOCAL GOVERNMENT, HOUSING, PLANNING & DEVELOPMENT
NORTH WEST PROVINCE

REPRESENTATIONS TO THEME COMMITTEE 3 OF THE CONSTITUTIONAL
ASSEMBLY: LOCAL GOVERNMENT

I would appreciate it if the contents of this letter could be brought to the attention of the
Chairpersons of the Constitutional Assembly and Theme Committee 3 of the Constitutional
Assembly.

Section 245 of the Constitution of the Republic of South Africa, 1993 (Act No.200 of 1993),
contains transitional arrangements in relation to local government.

Section 245(1) and (2) read as follows:

"(1) Until elections have been held in terms of the Local government Transition Act,
1993, local government shall not be restructured otherwise than in accordance with
that Act.

(2) Restructuring of local government which takes place as a result of legislation
enacted by a competent authority after the elections referred to in subsection (1) have
been held, shall be effected in accordance with the principles embodied in Chapter 10
and the Constitution as a whole."

Section 229 of the Constitution of the Republic of South Africa, 1993, regulates the
continuation of existing laws and provides that all laws which, immediately before the
commencement of the Constitution, were in force in any area which forms part of the national
territory, shall continue in force in such area, subject to any repeal or amendment of such laws
by a competent authority.

The effect of this provision on laws relating to local government in the North-West Province is
that in areas in the province which formed part of the former Transvaal, the laws of the
Republic of South Africa and the Ordinances of the former Transvaal, apply.

Likewise, in areas in the province which formed part of the former Cape Province, the laws of
the Republic of South Africa and the Ordinances of the former Cape of Good Hope, apply.

In areas of the province which formed part of the Republic of Bophuthatswana, however, the
laws of the Republic of South Africa up to the date of the independence of Bophuthatswana
(1977) and the laws of the Republic of Bopthuthatswana apply.

This means that many different laws relating to local government apply in one and the same
province which can only result in unnecessary confusion and ultimately ineffective governance
at the level of government closest to the people and most intimately involved in the provision
of services and the implementation of the RDP.

I have attempted to address this unsatisfactory state of affairs to some extent in the enactments
establishing transitional local councils and transitional district councils in terms of the Local



Government Transition Act, 1993 (Act No.209 of 1993), for which elections shall be held.
The proclamations containing these enactments will be promulgated shortly.

It is furthermore considered imperative that the provincial legislature exercises its legislative
competence in terms of section 126 of the Constitution, 1993, to enact a new Local
Government Act which will apply nationally.

The content of any new legislation, whether national or provincial, relating to local
government could be largely based on a synthesis of the relevant provincial ordinances
revising, updating and re-enacting provisions which have stood the test of time, whilst
simultaneously reflecting renewal and innovation in accordance with the letter and spirit of
Chapter 10 of the Constitution, 1993, and the Constitution , 1993, as a whole.

Chapter 10 of the Constitution, 1993, was extensively negotiated both within the Local
Government Negotiation Forum an the multi-party negotiations at Kempton Park. It was
remarkable that the principles contained this Chapter of the Constitution, 1993, were broadly
accepted by representatives of diverse political persuasions.

It is my contention that the principles contained in Chapter 10 of the Constitution, 1993,
should survive the replacement of that Constitution, either by being incorporated (albeit in a
revised or modified form) in the successor to the present Constitution or in a national
legislation setting out a framework for local government.

Concerning your request for submission on the status, powers and functions, structure,
administration and finance of local government and local government in rural and traditional
areas, I would like to comment as follows.

A. STATUS OF LOCAL GOVERNMENT

1. Local Government should be autonomous and within limits prescribed by or under law, be
entitled to regulate its own affairs.

2. No legislature should be able to encroach on the powers, function and structure of local
government to such an extent as to compromise the fundamental status, purpose and character
of local government. Proposed legislation which materially affects the status, powers or
functions of local governments or their areas of jurisdiction shall not be introduced in any
legislature unless it as been published for comment and local governments and interested
persons, including organised local government, have been given a reasonable opportunity to
make written representations in regard thereto.

3. These principles are contained in section 174(3), (4) and (5) of the Constitution, 1993.

4. I would not deem it necessary for local government to be represented on the Senate. It
would in any even be difficult to structure such representation and give practical effect thereto.

5. Local government could, subject to the provisions of any new Constitution, be a functional
area on which a provincial legislature could exercise its legislative competence. Local
government should within limits prescribed by or under law, be entitled to regulate its own
affairs, have the power to make by-laws not inconsistent with the Constitution or any other



law, and should have such executive powers to allow it to function effectively. These
principles are reflected in Sections 174(3) and 175(4) and (5) of the Constitution, 1993.

B. POWERS AND FUNCTIONS OF LOCAL GOVERNMENT

1. The powers and functions of local government shall be determined by law.

2. A local government should be assigned such powers and functions as may be necessary to
provide services for the maintenance and the promotion of the well-being of all persons within
its area of jurisdiction. The power to make by-laws and such executive powers to allow it to
function effectively, as mentioned above, would also be necessary.

3. These principles are already embodied in section 175(1), (2), (4) and (5) of the
Constitution, 1993.

C. STRUCTURE OF LOCAL GOVERNMENT

1. Local government shall be established for the residents of areas demarcated by law.

2. Such law may make provisions for categories for metropolitan, urban and rural local
governments with differentiated powers, functions and structures according to considerations
of demography, economy, physical and environmental conditions and other factors which
justify or necessitate such categories.

3. The structures of local government shall be determined by law.

4. Every area of the national territory of the Republic of South Africa should ideally fall within
the jurisdiction of some form of local government.

5. These principles are contained in sections 174(1) and (2) and 175(1) of the Constitution,
1993.

6. Regarding the elections, section 179 of the Constitution, 1993, provides that local
government shall be elected democratically in terms of law and at intervals of not less than
there and not more than five years. The electoral system for local government shall include
both proportional and ward representation and shall be regulated by law.

D. ADMINISTRATION AND FINANCE OF LOCAL GOVERNMENT

1. A local government shall ensure that its administration is based on sound principles of
public administration, good government and public accountability so as to render efficient
services to the persons within its area of jurisdiction and effective administration of its affairs.

2. A local government shall, subject to such conditions as may be prescribe by law, be
competent to levy and recover such property rates, levies, fees, taxes and tariffs as may be
necessary to exercise its powers and perform its functions. Within each local government such
rates, levies, fees taxes and tariffs shall be based on uniform structure.



3. A local government shall be entitled to an equitable allocation of funds by the provincial
government.

4. These broad principles are reflected in section 178 of the Constitution, 1993.

E. LOCAL GOVERNMENT IN RURAL AND TRADITIONAL AREAS

1. It is implicit in the Constitution, 1993, that both local governments and traditional
authorities may co-exist side by side within overlapping areas of jurisdiction or even within
one and the same area of jurisdiction.

2. Section 181(1) of the Constitution, 1993, determines that a traditional authority which
observes a system of indigenous law and is recognised by law immediately before the
commencement of the Constitution, 1993, shall continue as such an authority and continue to
exercise and perform the powers and functions vested in it in accordance with the applicable
laws and customs, subject to any amendment or repeal of such laws and customs by a
competent adhered . The necessary implications is that a law of competent authority may
divest a traditional authority of any of its powers, duties or functions pertaining to local
government and vest such powers, duties or functions in a local government either existing or
to be established for that area.

3. This interpretation is supported by section 182 of the Constitution, 1993, which provides
that the traditional leader of a community observing a system of indigenous law and residing
on land within the area of jurisdiction of an elected local government referred to in Chapter
10, shall ex officio be entitled to be a member of that local government, and shall be eligible to
be elected to any office of such local government.

4. Any local government or traditional authority could naturally also be disestablished by a
competent authority in accordance with the applicable laws.

5. The underlying tension and conflict between local government structures and traditional
authorities is highlighted where traditional authorities by law (for example, the
Bopthuthatswana Traditional Authorities Act, 1978) been vested with powers, duties and
functions usually exercised or performed by local government structures in addition to their
powers, duties and functions related to indigenous law and the traditions and customs of
traditional communities.

6. Where a traditional authority and a local government body share the same area of
jurisdiction, their powers duties and functions should ideally not overlap or clash for obvious
reasons to avoid unnecessary confusion and conflict. At the establishment of a local
government body, a traditional authority sharing its area of jurisdiction may be either
disestablished or divested of some of its powers, functions and duties in terms of the
applicable laws.

7. It would, however, be preferable to revise and amend laws such as the Bophuthatswana
Traditional Authorities Act, 1978, in its entirety in order to explicitly remove potential areas of
conflict with local governments. The power of a traditional authority to levy rates and to make
by-laws would also have to be reviewed, but the critical area for review centres around the
powers, duties and functions of traditional authorities. There could be no objection in principle



to traditional authorities levying rates and making by-laws in respect of their powers, duties
and functions related specifically to indigenous law and the traditions and customs of
traditional communities.

8. It would also have to be considered whether it would be desirable and affordable for the
approximately 18 community authorities (a form of traditional authority established under
section 14(1) of the Bophuthatswana Traditional Authorities Act, 1978) to continue to exist
alongside elected local governments providing local government functions and on which
traditional leaders will have representations as members (councillors).

D E AFRICA



MOLATELO DEVELOPMENT TRUST

Where should the organs of government be

The apartheid dispensation has ensured that we have different locations for various areas of the
government.  WE have the seat of parliament in Cape Town, the Appelate court in Bloemfontein
and the Constitutional court in Johannesburg.

When we reconstruct and develop the new South Africa we should not rush in to break down
everything the old government built.  Although their is a need to consentrate the organs of
government in one locality, we have to ensure this does not disturb the economies of other towns
where some of these were previously located.  When the organs of Government are left where they
are information technology can ensure that co-ordination is dome effortlessly. We all know that the
resources of provinces like Gauteng are over extended and concentration of resources will ensure
that this continue to be the case.

Michael Matjiu: President



KWAZULU-NATAL HUNTING AND CONSERVATION ASSOCIATION

3 July 1995

Our Association represents the interests of ethical hunters of mainly KwaZulu-Natal whose
numbers are now approaching 900.

Firearm ownership in this country is controlled by Arms & Ammunition Act which:

1. Makes unlicensed possession illegal;
2. Places the granting of licences at the discretion of the Commissioner of Police;
3. Does not permit any appeal to the Courts against the refusal of a licence.

Lawful firearms ownership is therefore at the arbitrary discretion of a State-appointed official. 
Civilian firearm ownership is a basic common - law right.  Historically, governments have curtailed
or even removed that right not as a means of crime preventative but for political reasons.  Our
history, as well as that of other former colonies, shows that the colonial powers imposed law
against possession of firearms in order to maintain control over indigenous colonial subjects.

It is incontrovertible fact that in no country in the world has gun control legislation reduced the
incidence of armed crime or succeeded in keeping firearms out of the hands of criminals.

Gun control laws, therefore, effect only the law-abiding.  It is also a hallmark of dictatorial regimes
that they reserve for themselves and their security forces the right to armed power by disarming
their citizenry.  The truly democratic attitude was expressed well by a Swiss commentator who
stated if guns mean power, then guns belong where power belong, - in the hands of people.

It is significant that black South Africans were denied lawful ownership of firearms until the end of
the apartheid era.  In the few years since the discriminatory provisions of the Arms & Ammunition
Act were repealed, lawful firearm ownership has escalated to the extent that today it is estimated
that approximately 50% of licence holders are black.

Two significant factors emerge from this.  Despite the large number of licensed firearms, the
incidence of armed crime by licensed owners is, according to the Police, "statistically insignificant".
 The 1993 Report of the Goldstone Commission inquiry into the illegal use of firearms bears this
out.

Secondly, it is evident that vast numbers of law-abiding citizens need firearms to protect their
persons, families and property against criminals.  It is universally acknowledged that no country's
police force can guarantee the safety of every citizen;  our situation is worse than most, with a
criminal homicide rate six times higher than that of the USA.

Apart from legitimate sporting and recreational use, firearms are fundamental and essential to the
practical implementation of the basic human right of self-defence.

Denial of the right of firearm ownership to civilians is not compatible with true democracy.  It
denies the people the means to resist government tyranny;  and giving the State's security forces the
monopoly of armed power, invites government succession not through the ballot-box but military
coup.  Modern history provides all too many examples of this.
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We accept that civilian firearms ownership is not an absolute right.  It is subject to limitations so
that the interest of the State and society can be served by denying firearms to those who would use
them for unlawful purposes or are personally unfit to possess firearms, e.g. by reason of mental
instability, drug addiction, etc.

Nevertheless, we submit that the right of the law-abiding citizen to possess firearms for legitimate
purpose should be entrenched and that the powers of the State to infringe that right should be
limited and strictly defined.  Moreover, this right should not be subject to administrative
arbitrariness and affected persons should have recourse to the Courts.

Our Association accepts that this is too broad and complex a matter to be dealt with in necessarily
brief written submissions and would welcome the opportunity to appear before the appropriate
Theme Committee/s so that all aspects of our submissions can be canvassed properly and basic
principles established, prior to formulation of a formal draft of our Constitutional proposals.

LEON KRÜGER
PRESIDENT



CAPTOUR

31 May 1995

LOCATION OF SOUTH AFRICA'S LEGISLATURE

We are the City of Cape Town's Tourism marketing and information office.  We represent both local
Government and Private Sector interests in Tourism which is the major economic activity of the
Western Cape Province.  The value of Tourism and its contribution to the GDP of the Province is in
excess of R2 billion per annum.  This has major significance for us in terms of job creation and
business opportunities for the presently disadvantaged sectors of the population of the City and this
Province.

We have for some time noted with grave disquiet the public debate that has been occurring on the
possibility of relocating the seat of the Country's Legislature.  My Organisation is totally opposed to
the removal of Parliament from Cape Town for the following reasons:

1. One of our City's major assets is the fact that Cape Town is the Legislative Capital of South
Africa.  Being a Capital City considerably enhances our standing as an international City and
this has major ramifications for us as a tourist destination.  It is a fact that a capital city, such
as we are, receives a regular inflow of foreign diplomats, dignitaries and delegations, not to
mention Business people who need to visit Cape Town for a variety of important reasons.
The multiplier effect of such visits in financial terms is of a very major significance to Cape
Town and the removal of Parliament will result in a loss of millions of rands annually, purely
in this context.

The negative impact on our general Tourism Industry, if Parliament were to be relocated, will
have a further effect on our economy in that there is a very real danger of this City becoming
"just another provincial city".  In addition, Cape Town is proud of its legislative capital status
and we are indeed honoured to have this privilege.  Our pride is therefore based on a very real
sense of self-esteem as a City and we will do everything possible to maintain our national
status as a Capital City.  However, the main consideration at this critical time of our Country's
history and transformation is that of economic growth through a healthy Tourism Industry in
the interests of our huge poverty-stricken population.

2. With this last point in mind, a second reason for our urging the retention of Cape Town's
Capital City Status is the obvious fact that South Africa has a massive range of socio-
economic priorities that have to be addressed right now in terms of the Reconstruction and



Development Programme.  The suggestion that parliament be relocated elsewhere is
tantamount to "fiddling while Rome burns"!

Other input you will undoubtedly receive in support of this statement will clearly show that
the so-called financial benefit to the Country of moving Parliament is indeed a myth.  My
Organisation therefore urges that this issue be dropped from the national agenda so that our
Country can get on with applying its already-stretched resources to the benefit of the millions
of South Africans who desperately need economic and material upliftment right now.

We urge that these points be given due consideration by the Constitutional Assembly in the interests
of what is best for South Africa as a whole and in the context of Cape Town's contribution to the
National good.

With thanks.

GORDON R.  OLIVER
CHIEF EXECUTIVE



01 June 1995

Retention of Parliament in Cape Town

The Citizens’ Alliance for Parliament (CAP) has been funded by the Cape Town City
Council in the sum of R1milliion in respect of the campaign to keep Parliament in Cape
Town.

CAP’s submission is therefore formally endorsed by the Council and is fully supported by
the City.

Acting Town Clerk
City of Cape Town



Scripture Union Independent School

5 June 1995

You will have received the letter from our National President concerning the
preamble to the new constitution of our country.

From our own perspective of work amongst the private schools, we would wish
to endorse totally his request, the submission to Almighty God” be retained, for
the reasons of accountability and spiritual dependence he advances.

Mike Battison
Director



12.05.95

Traditional Leaders : Chapter, Section 182 of 1993

I would like to propose that our Constitutional Assembly should recognise the presence of
Traditional Authorities who were born in the province of Gauteng and reside there. To get
involved in the representations of all levels of administration. Provincial House and
highest.

My father was born in the Eastern Cape and I was born in Gauteng Region.

I need your help and appreciation.

Paramount chief
Gregory Tshawe (N.P)
Head of Tribe
Ecclesiastes-Scientologist etc.



1995-06.08

TRADITIONAL AUTHORITIES

The University of the North, the Potchefstroom University and the Leiden University in the

Netherlands are involved in a joint research venture on traditional leaders and the new South

African constitution.

The title of the research project is "The transformation of traditional authorities in South

Africa and their role in the democratisation of rural local authorities and the

implementation of the Reconstruction and Development Programme."

Attached is a photocopy of a document, outlining the research we are doing.

Prof. J. A. Van Den Heever (University of the North - Faculty of Law)

DEMOCRATISATION OF TRADITIONAL

AUTHORITIES IN SOUTH AFRICA

JOINT RESEARCH PROJECT

(UNIVERSITY OF THE NORTH (UNIN),

POTCHEFSTROOM UNIVERSITY (PUCHE) AND LEIDEN

UNIVERSITY)

1 PARTICIPATING INSTITUTIONS

* UNIN (University of the North): Faculty of Law

* PUCHE (Potchefstroom University for CHE): Faculty of Law

* LEIDEN (RUL - University of Leiden):

Van Vollenhoven Institute for Law and Administration in

non western Countries

African Studies Centre



2 RESEARCH PROPOSAL

2.1  TITLE:

The transformation of traditional authorities in South Africa and their role in the

democratisation of rural local authorities and the implementation of the Reconstruction and

Development Programme: a joint research venture between South Africa (University of the

North (UNIN) and Potchefstroom University (PUCHE)) and the Netherlands (Leiden

University)

2.2 DESCRIPTION:

A comparative survey of the status and powers of traditional authorities in the Northern

Transvaal and North-west provinces of South Africa with special reference to the

constitutional framework, existing structures as well as other statutory and customary law

provisions with a view on the identification of implementable policy options as to the

transformation of such authorities (having regard to relevant international experience) to

facilitate the process of democratisation of management as well as the socio-economic

reconstruction and development of the rural areas.

2.3 AIM.

To examine the co-existence of the Constitutional provisions (guaranteeing the preservation

of indigenous law and traditional leadership as well as the recognition and enforcement of

fundamental freedoms) on the one hand, and the process of the democratisation and the socio-

economic development of the rural areas on the other hand, to formulate implementable policy

options that will facilitate democratisation and development while preserving those aspects of

traditional customs and culture that are not irreconcilable with such policy objectives.

2.4 BACKGROUND:

Prior to the commencement of the Constitution of the Republic of South Africa Act 200 of

1993 (27 April 1994), traditional authorities possessed limited powers and capacities as well

as duties in terms of statutory and customary law, e.g. judicial powers, administrative powers

(e.g. allotment of land) and management functions (e.g. representing the central and provincial

governments as well certain local authority functions).



The Constitution of the RSA recognises and protects the institution, status and role of

traditional leadership according to customary law. It further gives provincial legislative

assemblies the legislative competence to pass legislation on traditional authorities and

customary law.  Provision is also made for the establishment of nine provincial Councils of

Traditional Leaders and one national Council of Traditional Leaders.  These Councils have

advisory powers, and must be consulted prior to the tabling of legislation pertaining to

traditional authorities, customary law and other aspects of traditional custom.

The continued existence, powers, functions, authority and privileges of traditional leaders as

well as the recognition of customary law are subject to (a) the supremacy of the Constitution

and the therein contained Chapter on Fundamental Rights and (b) the compulsory application

of common and statutory law in areas such as criminal law.

References to customary law must be interpreted as references to the law regulating customs

such as lobola (the payment of cattle to the bride's father or guardian), traditional institutions

such as chieftaincy and the solution of civil disputes arising from or related to legally

enforceable traditions and customs (e.g. succession and the allocation of land held under

communal land tenure).

Underlying the institutions of customary law are fundamental principles such as the hereditary

succession of leadership and of property.  These institutions are inter alia based on communal

ownership of land and the traditional chiefs duty to allocate land to all men of age.  Although

the tribe (or community) does have a role in the formulation of decisions concerning itself by

means of participation in the Imbizo, lerutla or kgotla (gathering of the tribe or community),

the chief and his councilors (senior male members) are in charge of the daily administration

and policy decisions. These structures and institutions presuppose self-sufficient societies and

the absence of poor and unemployed people.

During the colonial era the powers of traditional leaders ware limited and colonial policy,

legislation and practice increasingly made use of those authorities to execute indirect rule.  In

major pads of South Africa's traditional areas customary land tenure was substituted by an

amended system in terms of which government officials became involved with the allocation

of tribal land.  In addition, chiefs had to be appointed by the central government.

Appointments could at any stage be (and in fact were in many instances) revoked, especially

where the traditional leader in question did not give his wholehearted support to the execution

of colonial and neo-colonial (apartheid) policies.



With the migration to the urban areas, chiefs lost many of their powers concerning urban

settlers.  Land allocation in the urban areas was regulated by completely different norms (that

incidentally also differed in all material aspects from South African common low (Roman-

Dutch law)); the relevant subordinate legislation gave a nearly unfettered discretion to the

officials concerned to grant, suspend and revoke residential permits.

The provision of a rudimentary infrastructure in the urban areas was deemed to be a higher

priority than the development of the rural (traditional) areas.  The impoverishment of the rural

areas (itself a consequence of inter alia land hunger, the increase of the population and the

lack of comprehensive development and government funding) resulted in increased

deprivation, pressure on the land and migration of the economically active to the urban

centres.

In response to the often dictatorial leadership of the traditional chiefs and their collaboration

with the apartheid system some intellectuals in the rural areas set up civic societies. This led to

the emergence of parallel  structures in the rural areas with the traditional structures being the

dominant ones.

The South African government with its Reconstruction and Development Programme will be

seeking ways to improve the lives of the rural people.  Attempts will be made to electrify the

villages, to build decent houses, provide running water and to improve sanitation as well as

the physical, educational and health infrastructure.  The government will definitely need (and

should receive) the assistance and co-operation of the civics and the traditional leaders.

The process of reconstruction and development will be frustrated by the absence of proper

local government structures, also in the rural areas.  A balance will have to be found between

the need for democratically elected rural local authorities and the constitutional provisions

guaranteeing the existence of the institution of traditional chieftainship.  In terms of the 1993

Constitution traditional leaders will automatically form part of the new local authorities if they

are resident within the jurisdictional area of the local authorities concerned.  The final South

African Constitution will also have to provide for this institution; in terms of Constitutional

Principle XIII "the institution, status and role of traditional leadership, according to

indigenous law, shall be recognised and protected in the Constitution."

The realisation and successful implementation of the Reconstruction and Development

programmes will depend on the participation of the people themselves and the implementation

thereof by representative structures acceptable to the communities concerned.



The objective of this research project is to investigate the best suited structure of local

government that will ensure on the one hand the preservation of the institution of traditional

leadership against the background of the customary law and the socio-economic contexts

within which it operates, while on the other hand ensuring that the rural communities are not

deprived of the right to participate in democratic processes.  Consequently, the research will

examine how the Reconstruction and Development Programme and other reconstruction

policies can effectively be implemented in the rural communities without resulting in the

disruption of rural traditions and customs with a view on the adaptation of traditional

authorities, the preservation of the traditional way of life and the introduction of

democratically based rural local authorities that are in the management of the areas under their

control, responsible and answerable to the communities concerned.

2.6 METHODOLOGY

The research will take the form of the perusal of literature and empirical research.  The first

period of the research - about half a year - will be sport on literature research (legislation and

secondary literature) as well as visits to the government departments concerned.

In the following 4 months the researchers will conduct interviews with traditional chiefs, rural

people, members of the rural civics as well as with politicians and government officials.  An

attempt will be made to identify options for relevant rural local authority structures and to

determine the role that traditional authorities may play.

The last two months will be utilised to finalise the report, having regard to the results of the

empirical and literature research as well as to the inputs of the conference (where the

preliminary findings and provisionally formulated policy options will be discussed).

2.7 PARTICIPANTS:

The participants will be UNIN,  PUCHE and Leiden (Van Vollenhoven Institute for Law and

Administration in non-western Countries as well as the African Studies Centre). UNIN and

PUCHE will each provide at least two experienced and two inexperienced researchers; they

will be responsible for researching the South African position, determining the implications of

the Constitution as well as formulating implementable policy options.

One of the purposes of this joint venture research project is to implement a programme of

capacity building and training of persons with a research potential with a view on their future

appointment at South African universities.  An equally important purpose is to lay the



foundations for future joint venture research projects involving South and Southern African

universities (e.g. the University of Zimbabwe) as well as loading European and American

universities (e.g. the School of Oriental and African Studies (University of London) and the

University of Columbia (New York)); funding for such projects will hopefully be made

available by the World Bank and the European Union.

Leiden University will provide its experience in research methodology as well as a

comparative report on the reform of traditional authorities and the introduction of

democratically based rural local government structures in other similar jurisdictions (inter alia

Indonesia, West Africa and Central America).  The results thereof will be integrated in the

final report, and will assist in the formulation of implementable policy options.

2.8 ROLE OF GOVERNMENT INSTITUTIONS:

The Premiers of the two provinces concerned have already been requested by the principal of

UNIN to support this research project and to provide access to information and to the

government officials concerned.

PROPOSED BUDGET: RESEARCH PROJECT:

DEMOCRATISATION OF TRADITIONAL AUTHORITIES IN

SOUTH AFRICA

(JOINT VENTURE: UNIVERSITY OF THE NORTH (UNIN), POTCHEFSTROOM

UNIVERSITY (PUCHE) AND LEIDEN UNIVERSITY)

Commencement of project: 1994-10-01

Finalisation: 1995-09-30

1. Travel and subsistence:                                                               NLG 126

1.1 Planning meeting

4 Leiden participants to SA

travel (4 x 2000) 8 000

 subsistence (4 x 7 days x 150) 4 200



1.2 Travel and subsistence of 1 Leiden participant

to assist in capacity building and

training in research methodology

of SA researchers:

travel to SA 2000

travel within SA 3000

subsistence (90 days x 150) 13 500

1.3 Finalisation of results

4 Leiden participants to SA

travel 8000

subsistence (4 x 14 x 150) 6300

1.4 Conference (during finalisation of results (1.3))

participants

+ traditional leaders

+ provincial and national councils of traditional leaders

+ government officials

+ politicians concerned

+ universities 20 000

1.5 To traditional areas

4 visits each by UNIN and PUCHE

(travel and subsistence)                 13 600

1.6 To provincial capitals

4 visits each by UNIN and PUCHE

(travel and subsistence)                 10 480

1.7 To government departments in Pretoria

3 visits by UNIN and PUCHE

(travel and subsistence)                 10 200

1.8 Meetings of SA research groups

12 monthly meetings

                        (travel and subsistence)                 24 750

2. Staff                                                                                              NLG 106 000



2.1 Secretaries

1 UNIN + 1 PUCHE                      34 000

2.2 Locum tenentes

for 8 Participating SA researchers       48 000

2.3 Research assistants

for 8 Participating SA researchers 24 000

3. Photocopies:                                                                                  NLG 12 000

(Of relevant legislation, literature,

official policy documents etc.)

UNIN + PUCHE

4. Computer-related expenses:                                                        LG 6    000

UNIN + PUCHE

5. Duplication and binding of final report                                     LG 4 000

6. Telephone, fax and E-Mail facilities:                                          NLG 12 000

7. Sundries (per claim):                                                                    NLG 12 000

TOTAL: NGL 278 130

(Excluding staff and other expenses incurred by Leiden University; those expenses will be

defrayed out of other sources.)

PATRIC MTSHAULANA (UNIN)

NIC OLIVIER (PUCHE)



UNIVERSITY OF POTCHEFSTROOM

Subject: Academic freedom in and institutional autonomy of institutions of higher

education.

The Potchefstroom University for Christian Higher Education wishes to propose that the

fundamental rights as to academic freedom in and institutional autonomy of institutions of higher

education should have a distinct place in the new constitution.

Proposal

The following is proposed as a new addition under chapter 3 of the constitution:

Academic freedom in and institutional autonomy of institutions of higher education

1 . Every person shall have the right to academic freedom in institutions of higher 

education.  " Elke persoon het die reg op akademiese vryheid aan instellings van hoër 

onderwys".

2. Every institution of higher education shall have the right to institutional autonomy

which shall include academic freedom with respect to teaching and research. "Elke

instelling van hoër onderwys het die reg op institusionele outonomie wat akademiese

vryheid met betrekking tot onderrig en navorsing insluit".

Motivation

The most distinguishing characteristic or feature of a university (and also of other institutions of

higher education), is its right to institutional autonomy and the maintenance of academic freedom at

such an institution.  These characteristics or features have not only enabled universities to survive

for many centuries, but have also enabled them to be and remain academically, administratively and

economically effective in the exercising of their academic task.  This has ensured that the pursuit of

scientific enquiry at a university takes place on the basis of academic values, based on things such

as rationality and objectivity, free and critical dialogue, openness to other points of view, the honest

consideration of all available evidence, the formation of grounded judgements, and inter-subjective



control over ideas and findings.  It also requires free imagination, critical questioning and

innovative ability of true academic thought.  The above-mentioned characteristics of academic

freedom and institutional autonomy ensure administrative and economic effectiveness in that the

community of academic thinkers and managers exercise quality control over its "production

processes" and products as well as over the management and administration of the academic

functions of the institution.  Experience has shown that the best administrative and economic

effectiveness can be achieved if a university is provided with the greatest possible measure of

freedom to manage its own affairs within a broad framework provided by the central authority

(either through policy or general legislation within the stipulations of the Constitution).

On the other hand, the right of society and the authorities to demand reasonable accountability is

not denied.

1. INSTITUTIONAL AUTONOMY

Institutional autonomy is in its widest sense the legally protective freedom of the

university (in its corporate form) to make decisions, within a generally accepted and

legally defined framework, about its own affairs, without domination from outside, in

order to live out its character and functions.  In as far as this autonomy concerns

specifically academic tasks (teaching and research), it also involves academic freedom

from the point of view of the university.

Institutional autonomy of a university therefore involves firstly its structural autonomy,

secondly its functional autonomy (sometimes also called substantive autonomy) and

thirdly its procedural autonomy.  Structural autonomy indicates its character (what the

university is and how it is composed), functional autonomy the extent of its functions,

and procedural autonomy the manner in which it performs its functions (according to

which rules and procedures).

2. ACADEMIC FREEDOM

Academic freedom has two facets:

In as far as the institutional autonomy of the university has to do with specifically

academic matters (teaching and research), it also concerns academic freedom seen from

the perspective of the university, as already mentioned.  Academic freedom in this sense is a



narrower concept than the institutional autonomy of a university because activities other

than only academic activities are performed within the university.

• The academic freedom of the university is its right and freedom to exercise

academic and academically related matters within a generally accepted

framework and without interference from outside (in other words, its academic

autonomy can also be described as its academic freedom in terms of teaching and

research).

• The academic freedom of the academic and the student is their right and freedom

to conduct their academic affairs (teaching, research and community service,

which includes the marketing of expertise), to express viewpoints, ideas, and

thoughts to colleagues and students and to publish these externally, to establish

scientific associations, belong to them, and take part in their activities, to adopt a

scientifically critical stance and to assume a point of view over community and

social issues which include political currents and matters of state, economic life, as

well as religious and other relevant issues, and to do so within a generally accepted

and legally defined framework in accordance with their academic abilities and

standards, without interference from outside.

CONCLUSION

Institutional autonomy is therefore the wider concept which encompasses the full autonomy of an

institution of higher learning, and which includes its academic freedom (or academic freedom as far

as teaching and research are concerned).

Without institutional autonomy, academic freedom at institutions of higher learning, which includes

the academic freedom of academics and students, is largely meaningless.

Although the academic freedom of academics and students has in itself a definable legal content,

and in this sense is separate from the institutional autonomy of an institution of higher learning,

these matters are interdependent and the one cannot exist without the other.

That is why the institutional autonomy of an institution of higher learning must be included in the

constitution and protected as a fundamental right which has a legally definable content.



If it is done in this manner, the reference to academic freedom at institutions of higher learning in

article 14(1) of the Constitution can be scrapped.

If necessary, the university can provide complete details, provide study material and present

evidence as further motivation of this issue.

PROF.  W. E. SCOTT

REGISTRAR



DURBAN SOUTH CONGREGATION

29 May 1995

RE: FREEDOM OF LANGUAGE (SPEECH) CULTURE

Language and culture experience is so closely related that it is indissoluble.  Yet it is so that not all
English-speaking people experience their culture in exactly the same way; as much holds for
Afrikaans-speaking people.  Similarly the 70% of the country’s population do not experience their
Christianity in the same way; but even with a wide range of factors their experience is still in
essence Christian.

Under freedom of speech we understand:

1. That each individual must be free to communicate in the language of his choice without the
fear of discrimination or persecution.

2. This language will be his mother-tongue.  He may also be able to express himself in other
languages, but these will be subject to his mother-tongue.

3. The denomination on whose behalf this letter is written has Afrikaans as its language
medium; we are affiliated to the Afrikaanse Kultuurraad in Durban, which has
approximately 60 000 Afrikaans-speaking members.

4. Although we are a minority group, we are entitled through the Constitution that our
language be protected, and that we may use this language without any fear of persecution
or discrimination.

5. We further demand treatment by the State with regard to contact with the State through
dialogue or correspondence, which is equal to that given to other languages recognised in
the country.

The language we speak determines the kind of cultural experience characteristic of these language
users; as is generally accepted.

1. Culture includes everything the human experiences in: his religion; his family; his friends; his
use of time; his politics; his club experience etc.

2. A person has the right to be free to experience your own culture and to operate it openly.
3. Your choice of religion, politics, sport and recreation etc. is a private matter about which

you alone decide and in which you must enjoy protection from the State.
4. According to statistics, 70% of the inhabitants practise the Christian faith as they see it.

This 70% demands a time-slot service in the media - written,' on radio or TV which this
numerical ratio justifies.

5.   Free and tensionless religious practice is the right of the individual, and is an absolute
requirement.

6. The calender and public holidays must be arranged in such a manner that provision is made
for "religious" occasions.

7. The necessary machinery must be created to give all the religious groups in the country a
voice at government level which representation according to percentage ratios.



8. The same must apply for all input with regard to the practice of religion in the media.

J. G. MAREE
p.p. CHAIRPERSON



SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY BY THE
SOUTH AFRICAN NATIONAL CIVIC ORGANISATION (SANCO)

Sanco wishes to submit the following points for the attention of Theme
Committee 1 - Character of the Democratic State

1 Sanco is strongly opposed to the moving of Parliament from Cape Town to Pretoria.

2. In the light of the Government's commitment to the upliftment of the people through the
implementation of the RDP, the cost of moving Parliament to Pretoria will be impossible
to justify.  The communities have been informed that there will be no handouts, that
reconstruction and development must come from the communities themselves.  The vast
amounts that moving Parliament would require, could best be applied to the numerous
deserving RDP projects in order to improve the living conditions of so many of our
people.

3. Removing Parliament from Cape Town would be a great economic blow to the
Western Cape, at present one of only two economic self-sufficient and growing
provinces.  It would be against national interest to disrupt this situation.  South Africa
needs more economical self-sufficient provinces - not fewer.  A huge increase in
unemployment would result from this move.

4. The South African Government can ill afford to be seen as a typical third world
country more concerned with erecting large state buildings than focusing on more
pressing issues like health and education.

5. In principle Sanco at National level is opposed to excessive centralisation.  This will
be nationally harmful.  Should

Parliament be moved to Pretoria, not only the economical and financial but also the political
functions will be concentrated in one region to the expense of others.  This is in direct
conflict with the principle of the RDP to increase viability of all regions.  Would this move
have similar implications for other regions, eg. would Bloemfontein lose its status as the
judicial capital.

6. Nearly every aspect of a parliamentary relocation would be divisive and thus not in the
national interest.  National unity is still fragile and nothing should be done to weaken it
further.  The old north/south passions should not be revived.

7. Our organisation is aware of an increasing uneasiness in the townships regarding this issue
and hundreds of thousands of signatures will be submitted shortly in support of Parliament
remaining in Cape Town.



AHI Western Cape

30 May 1995

Moving Parliament to Gauteng

1        Historical Background

1.1       Cape Town is historically better known than Pretoria because of the city's historical
background and the fact that Cape Town has been known for a long time as South
Africa's Legislative capital.

1.2 Various national and international businesses have their headquarters in Cape Town,
which is also generally known as the city with the greatest natural beauty in South
Africa.

1.3 The parliamentary status enjoyed by Cape Town prevents businesses from moving
their headquarters to Gauteng, which is better known as the industrial and
commercial heartland of South Africa.

1.4 It is significant to note the fact that the volume of share transactions on the
Johannesburg Stock Exchange flowing from Cape Town exceeds that of
Johannesburg.  A reason for this is precisely the fact that so many financial
institutions are seated in Cape Town.

1.5 Cape Town is, without a doubt, the main attraction for foreign visitors.  This is
especially true of businessmen who wish to combine business and pleasure.

1.6 Cape Town's bid to stage the Olympic Games in 2004 will be greatly harmed, in our
opinion, should the city lose its parliamentary status.

2. Economic Factors

The capital expenditure that will be needed to move Parliament will be enormous, and in the
light of the present economic uncertainties in South Africa, such capital expenditure should
not be contemplated.

The following examples should be taken into consideration:

2.1 New facilities in Berlin for the German Parliament which is presently seated in Bonn
are estimated at R40 000 million, plus another R7 billion for relocation to Berlin.

2.2 The cost of a new parliamentary complex in Australia, even though in the same city
(Canberra), was originally estimated at R11 00 million, Eleven years later (1989) the
cost had risen to R4 000 million.

At present Cape Town is self-sufficient, but the loss of its parliamentary status will
undermine this position.



3. Loss of Job Opportunities

Parliamentary personnel unable to move to Gauteng will lose their jobs.  It is highly likely
that they will be offered retirement packages.

The loss of business turnover as a result of moving Parliament will cause increased further
dismissals.

The reduced socio-economic circumstances of families affected by dismissals inevitably
causes intolerable social stress which manifests itself in an increase in the already
unacceptably high levels of violence in South Africa.

It is important to note that as soon as a community is degraded to such circumstances, it is
very difficult to uplift such a community again.

For these reasons no further consideration should be given to moving Parliament as the
price that will have to be paid for it will be too high.

Choppie Vorster
Director



CHALDO BIBLE INSTITUTE

30 MAY 1995

On behalf of Chaldo Bible College - a Christian organisation, we want to make the following
contribution, regarding the constitutional input.

We believe in the sovereignty of the Triune God, creator of heaven and earth.  His name and
person and laws must form the basis for a new constitution.

It is also our recommendation that Christian leaders be allowed to hold office in governmental
departments and that Christians be employed in offices of their choice.

That the Christian Church be given permission, as has been the practice over the years, to use
public and state building to further the Gospel of Jesus Christ.

And that our constitution be based on Biblical Christian values.

W. J. BOCK
PRINCIPAL

THE FULL GOSPEL CHURCH OF GOD IN SOUTHERN AFRICA (UNITED
ASSEMBLIES)

On behalf of the above name Christian Church we would like to draw your attention to the
following.  We do this because we are concerned about the future of our Country and we wish
to honour God in all our ways even in the new constitution.

We believe in the sovereign holy God, who revealed Himself through the bible on the Trinity.
His name must be referred to in our Constitution.

Our Constitution must be based on Christian values and Christians must be allowed to play a
meaningful part in the future of our Country.

We also believe that Christian teachers must be appointed to further and teach Christian
principles and Bible lessons in our Schools.

And that state and public facilities remain available for Christian and Church functions and
activities.

We wish you well and pray for you.

WILLIAM J BOCK.



TRANSVAAL WOMEN'S AGRICULTURAL UNION

2 May 1995

RELAXATION OF THE PUBLICATIONS AND FILM CONTROL ACT

I am writing to you on behalf of the members of the T.W.A.U. I express the opinion of more than 6
000 women and therefore I ask you to please listen to our plea.

We are of the opinion that the public has no defence against the wave of permissiveness that will
occur when the law is relaxed.  A great deal more education needs to take place before someone's
choices can be determined only by his conscience.  I know, and you know, that there are not
enough people to ensure that proper law-enforcement takes place.  The shops that have already
sprung up to sell pornography and sex-aids do not bother about age restrictions at all.

Our plea is aimed at the children.  Please, protect the children who are not ready for exposure to
pornography.  The present tendency is towards absent parents or single parents, and therefore
parents have no control over the way the children spend their free time.  Untimely exposure to
girlie magazines and video's can have tremendous negative consequences as far as the children are
concerned.

To provide for adults (I know they have the right to choose), we ask that the Act be amended so as
to provide for the creation of centres for adults.  There must be a main entrance where identity
documents must be shown, so as to provide access for adults to whatever form of entertainment.
These shops should not be allowed in popular shopping centres where families and children walk
about during week-ends.

We are the last generation able to stem the tide of a further break-down of morality and everything
that goes with it.

Please, we urgently ask you to take great care when amending the Act.

Thank you for your time and empathy.

Mrs E. Breytenbach



HABITAT COUNCIL
R. C. Bigalke (President)

ENVIRONMENTAL RIGHTS IN A NEW CONSTITUTIONAL
DISPENSATION

A PROPOSAL FROM A GROUP OF NON-GOVERNMENTAL
ORGANISATIONS

Preamble

RECOGNIZING  that South Africa is a country with a rich and diverse heritage
of natural, human and social resources.

ACKNOWLEDGING that environmental degradation is a serious and ongoing
phenomenon which has been exacerbated by historical policies.

ENCOURAGING  the development of the environment ethic, the holistic and
integrated management of the nation’s resources and a social structure which
grants all fair and equitable access to resources.

ASPIRING to enable both present and future generations to enjoy a life of
dignity and well being

HEREBY DECLARE the following as constitutional environmental provisions:

fundamental right

Every person has a right to an environment which is not detrimental to
health or well being.

OR

Every person has a right to an environment which supports health and well
being.



COMMISSION ON PROVINCIAL GOVERNMENT

PROVINCE OF THE WESTERN CAPE

COMMENTARY ON PRELIMINARY
RECOMMENDATIONS OF

THE COMMISSION ON PROVINCIAL GOVERNMENT
TO THE CONSTITUTIONAL ASSEMBLY

INTRODUCTION

This document is structured on a similar style than the document of the Commission on Provincial
Government titled "Resource Document Constitutional Recommendations” and the
commentary will thus be directed at the relevant documents relating to specific constitutional
issues.

A general comment in respect of the Constitutional Principles needs to be made at the outset since
it is relevant to the debate on the new constitution.  Reference is made throughout the
Commission's Resource Document to different applicable Constitutional Principles since both the
new national constitution as well as provincial constitutions must comply to the Constitutional
Principles.  The question that needs to be addressed is:
(a) whether constitutional principles should be contained in the new constitution, and if so,
(b) what principles should be included; and
(c) whether they should be included as a list of principles as is currently the case, or whether
they should be included as part of the body of the constitution, or a combination of the two
methods.

It is quite clear from the wording of sec. 74 of the Constitution that the Constitutional Principles
cannot be amended or repealed.  The Constitutional Principles appear to be cast in stone and will
therefore be included in the new Constitution.  It form the constitutional guidelines according to
which the Constitutional Court will have to interpret the old and the new Constitution.

The current way in which the Constitutional Principles are listed in a schedule to the Constitution
will most probably be repeated in the new Constitution since it provides an easy reference and their
is no compelling reason to change the format.  It is however quite possible that particular principles
or parts of it can be included in relevant sections in the Constitution itself as has already happened
with parts of Constitutional Principle XXI which are included in sec. 126.



I COMMENTARY RE DOCUMENT 1 - PROVINCIAL CONSTITUTIONS.

1 The conclusion on p 9 is in general endorsed, but a few submissions as stated below is
added thereto.

2. It is submitted that the view expressed in 3.3 that the right of the provincial legislatures to
adopt their own constitutions is guaranteed in the Constitutional Principles, subject to certification
by the Constitutional Court, is indeed the correct view.  Constitutional Principle (CP) XVIII is of
specific importance in this regard.  Provisions, similar to those contained in CP XVIII.2, should be
included in the new Constitution in order to prohibit the national government to reduce the powers
and functions of provinces in future.

3. The judiciary is extensively dealt with in Chapter 7 of the current Constitution, where inter
alia provision is made for provincial and local divisions of the Supreme Court and the procedure for
the appointment, removal from office and remuneration of judges of the Supreme Court.  The de
facto situation is that these courts, and the lower courts, relate to provinces, especially due to their
geographical jurisdiction, although they form part of a national judicial system.  They clearly form
the third pillar of the trias politica which is provided for in CP VI.

Since the principle of separation of powers between the legislature, executive and judiciary is
adhered to on the national level, there seems to be no reason why this should not be followed on
the provincial level of government.  Sec 160 allows sufficient autonomy for provinces to adopt their
own constitutions.  Although there is reference to legislative and executive structures and
procedures in sec 160 (3), nothing is contained in sec 160 which prohibits a province to deal with
the judiciary as a separate leg of provincial power.  It is stated in sec 96 (1) that “the judicial
authority of the Republic shall vest in the courts established by this Constitution and any other law".
“Any other law", it is submitted, could imply a provincial constitution.

4. It is submitted that the chapter relating to the judiciary in the new Constitution is drafted in
such a way that provision is made for greater provincial involvement in the appointment and
removal from office of judges in a provincial or local division.  It should in fact be a matter dealt
with on a provincial basis.  The possibility of having a judicial service commission for each province
should be investigated.

II COMMENTARY RE DOCUMENT 2 - PROVINCIAL LEGISLATIVE POWERS.

1. The approach in addressing the question of the appropriate legislative competence of
provinces is indeed one based on legal provisions as well as on practical experience as is stated in



1.5. It is however suggested that knowledge should also be gained from the experience of other
countries which bear similarities to our own situation.  In view of the fact that the new
constitutional dispensation is merely one year old, to much reliance should not be placed on the
current factual situation in the provinces.

2. The Constitutional Principles form the legal framework for the drafting of the new
constitution and as such require extensive arrangements dealing with the relationship between the
different levels of government.  The issue of provincial legislative powers forms an integral part of
this relationship.  It is furthermore important that a strong, viable and entrenched system of
provincial government as part of the new constitutional order shall, in accordance with the
Constitutional Principles, be developed.

3. The Western Cape agrees with the view that in the new Constitution amendments to
Schedule 6 will be necessary in the interests of good governance.  It states that the list of functional
areas in Schedule 6 must be expanded to include:
Agency and Delegated Functions;
Finance;
Forestry;
Land Affairs;
Justice;
Prisons;
Publication Control;
Public Works;
Tertiary Education and
Water Affairs.

The principle of subsidiarity, in accordance with CP XXI.1, in terms of which functions should be
allocated to the lowest level of government where it can be exercised effectively, is of relevance
here and should also be contained in the new Constitution.

4. The criticism against the provisions of sec 126 and the responses of the Commission on
Provincial Government (CPG) are dealt with below in the same order as it is given in 4.6 of the
Resource Document.

(i) It is agreed that exclusive powers have on the face of it not been granted to provinces and
in this regard it could indeed be argued that the present legislative powers of provinces are less than
those which they are entitled to have in terms of CP XIX.  The current Constitution only provide
for concurrent powers with a preference for provincial laws in respect of the Schedule 6 functional
areas.



The argument that provinces indeed have qualified exclusive competence to legislate on Schedule 6
functional areas is untenable and cannot be supported.  The national Parliament indeed has
extensive overriding powers in terms of sec 126 (3) over concurrent matters and it can thus not be
argued that a qualified exclusive competence is created for provinces.  It is suggested that in the
interest of strong and viable provincial government the overrides in sec 126 (3) should be restricted
inter alia by a narrower definition and by inclusion of CP XXII as a limitation to the overrides.

(ii) The view that the residual powers rest with the national Parliament in terms of sec 37 is
endorsed.

(iii) It is indeed true that Schedule 6 does not give a clear demarcation of the legitimate field of
legislative powers of provinces, mainly due to the fact that it is a list of concurrent powers.
Although cooperation and negotiation could resolve a number of issues of conflict between the
different levels of government, it is submitted that it is in the interest of provinces that sec 126
should be redrafted in a snore clear and distinct way.  The allocation of powers in sec 126 is not the
only way to adhere to CP XIX.  Other possible ways of allocation of powers, which should include
exclusive and concurrent powers to national and provincial levels of government as stated in CP
XIX, should be investigated.  It is submitted that other ways of demarcation of powers could
include the following:
* dissecting specific functional areas in a practical way and giving exclusive jurisdiction to the
provinces on identified parts of a particular functional area and exclusive jurisdiction to the national
level over the balance of that functional area; or
* creating a list of functional areas on which the national government shall only be allowed to
lay down principles and guidelines in framework legislation and on which the provinces would then
enjoy exclusive jurisdiction to enact detail legislation.

There would always be areas of concurrency for which clear provision should be made in
accordance with CP XIX.

5. The Western Cape agrees with the view of the CPG that sec 126 (5) and (6) need not be
changed in the new Constitution.

6. As stated in 3. above agency and delegation competence should be included in the list of
concurrent functional areas in order to empower national and provincial governments to perform
functions for other levels of government on an agency or delegation basis.  It is important that
evolutionary development of provinces should be allowed.  Any province should thus have the right
to decide whether it can take care of a particular function or whether it would rather request
another government to perform that function on an agency or delegation basis.



7. Although it is not referred to by name in the Constitution, sec 235 (8) and CP XIX relate to
asymmetrical regionalism.  In terms of sec 235 (8) (a) a province can request that powers and
functions in relation to current legislation within the ambit of sec 126 be assigned to it.  It implies
that at any given time the extent to which provinces exercise the powers and functions referred to
in Schedule 6 in relation to current legislation could vary from province to province.  If one looks
at the realities of South Africa, this situation seems to be in accordance with the differences in,
amongst other things, the administrative capacity and needs of the 9 provinces.

Currently the decision as to whether a province has got the administrative capacity to perform the
functions it has requested, lies with the President in terms of sec 235 (8).  It is submitted that
provision should be made for a mechanism to allow for a decision on an objective basis whether a
province has indeed got the administrative capacity to perform the functions and powers as
requested.

III COMMENTARY RE DOCUMENT 3 - STRUCTURES AND PROCEDURES
RELATING TO PROVINCIAL LEGISLATURES.

1. The Western Cape is in agreement with the view expressed in 3.5.3 and 3.11.3 that the
Constitution should allow for an electoral system of proportional representation on a constituency
basis.  The determination of the exact number of seats need not be covered in the national
Constitution, but could be dealt with in a separate act of Parliament and/or in provincial
constitutions.

2. It is in the interest of all provinces that the members of provincial legislatures are resident in
the province for which they are elected.  The Western Cape thus support the view of the
Commission expressed in 3.10.4.

3. As indicated in III.1 above provision should be made for a combined electoral system,
containing both proportional representation and constituencies.  If such a system would be included
in the Constitution, it would impact, amongst other things, on the provisions in respect of vacation
of seats.  It follows that in such an instance sec 43 (b) should be deleted and sec 44 (1) and (2) be
changed accordingly to provide that members representing constituencies should not vacate their
seats when they change their party membership.

4. In view of the fact that provision is made in sec. 213 of the Constitution for the
establishment of a provincial service commission for a province, it is submitted that the
recommendation in 3.15.3 should in fact be changed to provide for consultation with a Provincial
Service Commission and not with the Public Service Commission.



The question about differences in standards between provinces when the Public Service
Commission is substituted by a Provincial Service Commission in the consultation process is
relevant here.  It is however submitted that the provision in sec. 213 (1), viz.  "subject to norms and
standards applying nationally", covers the concern raised by the Commission in 3.15.3. Any
Provincial Service Commission must still adhere to national norms and standards in performing its
functions in terms of sec. 213.

5. The Western Cape is in agreement with the rest of the recommendations of the
Commission.

IV COMMENTARY RE DOCUMENT 4 - A SECOND CHAMBER.

1. The arguments motivating the existence and purpose of a second chamber in 3.1.2 are
supported.  It must however be stressed that none of the two purposes of a second chamber, viz. (i)
an internal control instrument and (ii) to broaden the system of representation, is currently achieved
by the senate.  It is thus of the utmost importance that a clear indication of the purpose of a second
chamber be agreed upon by all the relevant parties before the composition of such a chamber can be
finalised.

2. It is submitted that a second chamber should consist of either provincial representatives,
elected on another basis as is currently done, or representatives of minorities, be it cultural or
linguistic minorities.  If the second chamber is composed of provincial representatives the
recommendation in 3.2.4 is supported.

Provision should be made in the Constitution for mechanisms to ensure accountability of members
of the second chamber to their respective provinces as well as for the recall of members who do not
perform satisfactorily.

If the second chamber consist of provincial representatives, a residential requirement as suggested
in 3.4 is essential and must be included in the Constitution.

3. The question about vacation of seats and the filling of vacancies in the second chamber can
only properly be addressed once agreement has been reached on the composition of such chamber.
In general we agree with the recommendations in 3.5 in this regard, if the second chamber is
composed the way it is suggested there.

4. One of the functions of a second chamber should be to provide a form of control over
government action, especially in the legislative process.  In doing just that it is conceivable that a
deadlock can arise between the two houses of parliament.  It is thus important to include in the



Constitution effective deadlock breaking mechanisms, such as a cooling of period.  The alarm bell
procedure of Belgium is a useful example which should be taken into consideration.

5. It is agreed that disputes on money matters should preferably be dealt with in the
administrative process preceding the legislative process.  However, if disputes should arise during
the course of the legislative process, effective mechanisms should be in place to resolve such
disputes in the shortest possible time so that effective governance is not hampered by unnecessary
delays in accepting money bills.  The Financial and Fiscal Commission could play a facilitating role
to resolve disputes.

6. The recommendations stipulated in 4.4 and 4.5 are supported.  CP XVIII.4 and sec 61 and
62 of the Constitution relate to the constitutional position of provinces and should be retained in
the new Constitution.

V COMMENTARY RE DOCUMENT 5 - PROVINCIAL EXECUTIVE
AUTHORITIES.

1.   The recommendations in 3.4.4 and 3.4.5 are supported.

The principle of accountability is an important cornerstone of our constitutional system.  Relating
to the functioning of the provincial executive and legislature, accountability could be enhanced by
the effective use of parliamentary committees.  Provisions relating to the operation of parliamentary
committees need not necessarily be accommodated in full in the national Constitution, but should to
some extent be included in provincial constitutions.

2. It is submitted that the provisions of sec 147 of the Constitution should be included in the
new Constitution with the addition of the following function to the list of powers and functions of
Premiers, viz. the power to award provincial decorations.

3. The number of members of the executive council of a province should not be fixed in the
new Constitution, although the current figure of 10 could be used as a guideline.  The power
should lie with a province to decide on the number of members in its executive council.  Provision
should also be made in the Constitution for a province to decide on the appointment of deputy-
ministers.  Guidelines in this regard can be laid down in the Constitution.

Although provincial executive councils should not merely increase in size just for the sake of a
larger executive, it is submitted that the current limit of 10 members does not take into account the
asymmetry of provinces.  It should be possible for the provinces who take care of more functions to
appoint more members in their executive.



It is suggested that the terms "executive council" and “member of the executive council” should be
replaced by "provincial cabinet" and “minister".

4. The opinion expressed in 3.7.2, with which we disagree, is not in line with the reasoning in
that paragraph.  The Western Cape submits that provision should be made in the Constitution for
proportional allocation of membership of provincial cabinets.  This is in agreement with the spirit of
the current Constitution where national unity, or in the case of provinces, provincial unity is
essential.  We agree that the provisions of CP XXXII should be extended to provincial executives
as recommended.

Provision should be made for the appointment of persons with the required expertise, who are not
members of the provincial parliament, as provincial ministers.  Such persons shall have seats in such
parliament, but no voting rights.

VI  COMMENTARY RE DOCUMENT 6 - PROVINCIAL STAFF MATTERS.

1. One public service

The Western Cape is in agreement with the recommendations in 2.1, 2.2 and 2.3 and submits that
provincial staff forms part of the public service in South Africa.  The situation can be compared
with a large corporation in the private sector who consists of various divisions.  Although the staff
are employed in a division, e.g. marketing division, they all form part of the staff of the corporation.

2. Public Service Commission

The independence of the Public Service Commission and the Provincial Service Commissions is
important and must be ensured in accordance with CP XXIX.  The independence of the public
service itself is also provided for in CP XXX and the new constitution must reflect this.  This is
essence relate to the institutions that serve taxpayers and which are funded by taxpayers' money.  It
is thus imperative that independence is ensured and a high ethical standard is maintained.

The recommendation in 2.7 relating to the role that provinces should play in the determination of
norms and standards is supported and it is submitted that a proper structure of consultation
between the Public Service Commission and the provinces are set up for the determination and
continuous evaluation of the agreed norms and standards.

3. Provincial Service Commission.



A provincial staff commission is in principle just as relevant for provincial staff as the national
public service commission is for “national" civil servants.

Inherent in our constitutional dispensation is the authority of provinces to legislate on and
administer certain functional areas.  This necessarily imply that decentralisation of functions in the
public sector will take place.  This in turn requires an independent provincial service commission
that can perform the functions laid down in sec. 213 of the Constitution.  The suggestion that the
functions can be performed by the Premier's office is not supported.  The functions stipulated in
2.11 is a fraction of the total functions of the public service commission as laid down in sec. 3 of
the Public Service Act.  As functions are devolved to provincial governments, the need for
delivering services relating to that functions on national level deminish in favour of the need to
deliver that services on a provincial level.  The need for a provincial staff commission thus
increases.

One very important policy issue, viz. that of affirmative action, is implemented by the provincial
service commissions on instruction of the Public Service Commission and it is submitted that this is
the most effective way of dealing with it.  A provincial service commission, being closer to the
people it serve, can more effectively attend to issues like training and empowerment of people.

Management and efficient control over staff matters can be done more effectively in a decentralised
manner.  A better and more cost-effective service can in this way be delivered to the public, who
are the clients and the financiers of the public service.

Provision should be made, as is currently the case in sec. 213 (1) of the Constitution, that a
provincial legislature may provide by law for the creation of a provincial service commission.  This
also entails the power to decide on the composition of such commission and whether it should be a
permanent or part-time body.

VII COMMENTARY RE DOCUMENT 7 - PROVINCIAL FINANCE AND FISCAL
AFFAIRS.

1. The recommendation in 3.4.2 is supported on condition that the future constitutional
provision explicitly includes:
(i)  the "national interest" in the percentage scheme; and
(ii) a mechanism to prevent a president from applying the provision in question in forcing
provinces to perform in a desired manner.

2. The recommendations contained in 3.5, 3.6 and 3.7 is supported.



3. Sec 187 (1) of the Constitution refers to "any level of government with reference to the
appointment of tender boards.  It is submitted that the participation of local governments in the
impartial provincial tender boards could not have been intended here.  The position is however not
quite clear and greater clarity should be provided in the new Constitution.

4. The recommendation in 3.9 is supported.

5. With respect to the Auditor-General it is submitted that provision should be made for
reporting, not only to Parliament, but also to a provincial parliament.  If a report by the Auditor-
General deals with a specific province, it is necessary that that report is tabled and discussed in that
provincial parliament.

6. The recommendations in 3.11 are supported.

7. The method of selection of members of the FFC and other procedural matters relating to the
FFC should be dealt with in an Act of Parliament.  Reasonable representation by provinces in the
selection process and on the actual Financial and Fiscal Committee should be provided for in such
an act.

VIII COMMENTARY RE DOCUMENT 8 TRADITIONAL AUTHORITIES.

I don't have any submissions in respect of traditional authorities.

IX COMMENTARY RE DOCUMENT 9 - LOCAL GOVERNMENT

1. I agree in general with the recommendations of the commission, but would like to add a few
comments.

2. The view expressed in 2.8 of your recommendations that "it is appropriate that provincial
governments should be the main instrument for ordering and reviewing local government activities
within their respective provinces and that the power to legislate and execute such laws in respect of
local government matters should be allocated to provincial governments" is supported.  It is
submitted that provision should be made in the Constitution, preferably in the chapter dealing with
local government, that provincial legislatures should be the "competent authority" to legislate on
local government matters.  The national Parliament should only have the power to legislate on local
government matters in providing framework legislation as stipulated in Constitutional Principle(CP)
XXIV, e.g. the current provisions of Chapter 10 of the Constitution, and to lay down minimum
standards of rendering public services.



3. Section 174(3), (4) and (5) reflect on the status and sphere of local government.  It is
submitted that local government is a separate sphere of government responsible to exercise its
powers and regulate its affairs relating to that sphere of government.  In that sense it is autonomous
within the limits laid down by law.  It is therefore suggested that the wording of sec. 174(3) be
retained.

In view of the submissions in 2. above, it is suggested that your recommended sec. 174(4) be
altered to read:

"Parliament or a provincial legislature shall not encroach on the powers, functions and
structures of local government except in matters and to the extent provided for by law of a
competent authority in terms of subsection (1), and subjected to the provisions of
subsection (5).”

I agree with the recommendations in respect of sec. 174(5).

4. I don't have any further submissions in respect of local government.



Jesus Life Ministries

95-06-23

My input about Volkstaat in the New Constitution which is being drafted by the Constitutional
Assembly is that we must be aware that these people who are still interested on this issue are
people who still promote apartheid system of governing this country.  What we say is that
right now we are building the New South Africa where there are no more Zulus, Xhosas,
Ndebele, Afrikaners, Sothos, Vendas, Shangaans, Tshwanas and Pedis etc.  But South
Africans all of us.  One nation, with one voice.  KwaZulu Natal is not for Zulus but for South
Africans.  We must learn to live together now, no matter what colour a person is him or her.
We must have equal rights all of us.  Under these equal rights the right to build your home in
every town, city or suburb fails under any South African.  We don't want to hear people
talking about Black and white now but we are all South Africans.  With some privileges to all.
If you are Martin you are Martin.  If you are Tom you are Tom, no white Tom or Black Tom.
Let us all say no to Volkstaat in South Africa.

S S MKHUWANAZI



ASSOCIATION OF PROFESSIONAL TEACHERS

June 12, 1995

The Association of Professional Teachers (APT) , previously the Transvaal Teachers' Association
and the Transvaal Association of Teachers, has for a long time debated the position of Colleges of
Education within the National Education system.  At our Executive Committee meeting on 3 June
1995 the attached memorandum was adopted unanimously and became official APT policy.

We respectfully yet urgently request that you will consider the contents of this document in the
drafting of the new constitution for South Africa.

H. D. ACKERMANN
EXECUTIVE DIRECTOR

EXCO MEETING 3 JUNE 1995

REMOVAL OF COLLEGES FROM THE CS SECTOR AND CATEGORISATION AS PART
OP HIGHER EDUCATION

BACKGROUND

In 1991 the TTA Annual Conference passed a resolution that colleges of education should be
removed from the CS Sector.  The resolution was forwarded to the TFC and later to NAPTOSA
where it was debated at various levels.  No final position has been adopted by either body.

The ANC Yellow Policy document placed colleges alongside Universities and Technikons fully in
the tertiary sector.  This position was reflected in the draft interim constitution.  As one of the final
bargaining chins, however, without consultation with the colleges themselves, colleges were
relisted in the provincial domain in the interim constitution.

The question arose at the APT meeting on 18 February 1995 as to whether the previous TTA
position enjoyed the support of the APT.  I was asked to re-formulate the motivation for the
Conference resolution.

MOTIVATION

1. At the heart of the wide disparities in the quality of education in South Africa lies the
astonishing range of quality in teacher education, not only in terms of the professional and
academic training but also in the governance of the colleges.

2. The underlying cause of this inequality is that colleges have not been subject to the same,
norms and standards and governance structure.  There has been no Colleges Bill, no
national accrediting authority, no standard system of validation of quality.  This has led to



the difference in value of the final qualification received ranging from the granting of
academic credits for degree courses at universities to courses which do not go beyond the
Secondary school syllabus.

3. The responsibility for the training of teachers in South Africa is shared by the Universities,
the technikons and the Colleges of Education.  While the former two institutional groups
have enjoyed relative autonomy in the training of teachers, the latter have been subject to
the idiosyncratic needs and whims of the former ex-departments.  This has resulted in
distortion in the location of colleges and the supply of teachers.

4. It is already evident in the new provincial dispensation that there will be a widely diversified
approach to the provisioning and governance of colleges. This leads to inequality in
conditions of service (eg lecturer/student ratio) of college personnel even though they are
supposed to fall under the CS sector's guidelines.

5. If the current position is allowed to continue, colleges of education will be financed out of
Provincial education budgets upon which many other demands will be made.  Cuts in
college budgets will be arbitrarily made at provincial level, leading to further inequalities in
the college sector.  Provinces that can ill afford it will build their own colleges while
provinces with a surplus will close theirs down, a pattern we have already witnessed.
Rationalisation of colleges needs to take place in a full national and not provincial level.  A
new equal dispensation of funding for colleges would need to be made at national level.

6. Transfer of students among colleges is eased when there is a national dispensation especially
as a student's bursary would not be dependent on studying within the supplying province's
boundaries.

7. Although college staff would lose their status as CS educators, their actual conditions of
service could be renegotiated without prejudice in the form that at present pertains to staff
at universities.

8. It is not intended to imply that removal of colleges would replace provincialism with rigid
centralisation.  Central to this concept is the belief that colleges are full tertiary institutions,
that they should enjoy genuine autonomy and that they should not be constrained in terms
of the services which they may render.  All colleges should be assisted to move towards this
ideal.

9. The need for a national Colleges Bill is never more evident.  It was one of the biggest
mistakes of  the past that a Colleges Bill was shelved.

10. The relocation to the tertiary sector enjoys wide support within the colleges themselves as
evidenced by the unanimous support received at a recent meeting of the Committee of
Colleges of Education Rectors.



11. National student bodies (eg SASCO) have made a strong plea that Colleges be viewed as
tertiary institutions and controlled nationally.

12. Finally, decisions about the positioning of colleges of education need to be taken on
educational grounds and not in terms of political expediency.

All institutions involved with the preparation of teachers need to have equivalent funding
and governance dispensation.

The APT should therefore formally confirm the previous TTA policy and urgently lobby the
issue at the Constitutional Committee  and  NAPTOSA.

K. J. TAIT
CHAIRPERSON
TERTIARY INTEREST GROUP
2 June 1995



DOMESTIC ANIMAL RESCUE GROUP

26th May 1995.

"The greatness of a nation and its moral progress can be
measured by the way in which its animals are treated"

(Mahatma Gandhi)

The Domestic Animal Rescue Group urgently recommends that the new Constitution includes a
new dispensation for the rights of animals and their protection from cruelty, suffering, neglect,
indifference and man's greed.

Working in this field, we are daily witness to the cruelty meted out to domestic animals.  Similar
situations exist with regard to farm and laboratory animals.  Because the lives of humans and
animals are inextricably linked, a Bill of Rights for people should be extended to include animals.
We can only learn to respect one another, if we have a respect for all forms of life.

The current Bill of Rights states that "every person has the right to an environment which is not
harmful to health" and which is also "conducive to well-being." Our lives are constantly saddened at
the cruelty meted out to animals and the lack of legislation to deal with it effectively.  In our
opinion, the deliberate and avoidable suffering inflicted on animals in South Africa thus infringes on
our "right to well-being."

In a pre-election pledge, Mr. Kader Asmal, Cabinet Minister and former Professor of Human
Rights Law at the University of the Western Cape stated in a letter to a "Humanity for Hens"
member that “I share your concern about animal rights ... We hope that it (will) be possible to work
out common problems before long." We fervently trust that these sentiments will be brought to
fruition with a Bill of Rights for animals.

We therefore propose that every animal shall have the right:

a) To water, food, shelter and an environment conducive to its dignity, health and well being;

b) Not to be subject to neglect, torture or abuse;

c) Not to be subject to research practices, or required to perform work which is detrimental to
its health, dignity, or well being.

Miss C. Blumberg.



UNIVERSITY OF THE ORANGE FREE STATE

1995-06-26

ACADEMIC FREEDOM FOR AND INSTITUTIONAL AUTONOMY OF INSTITUTIONS OF

HIGHER EDUCATION

The University of the Orange Free State would like to propose that the new Constitution make

provision for the academic freedom and autonomy of institutions of higher education.

The academic freedom of higher education institutions is taken for granted in all democracies

worthy of the name, and is completely in accordance with the tone and spirit of the Interim

Constitution.  We would therefore like to propose that a section be added to the provisions of the

current Chapter 3, to read more or less as follows:

"Every person shall have the right to academic freedom at institutions of higher education

and such institutions shall have the right to institutional autonomy and academic freedom

in respect of teaching and research."

We would also like to propose that the provisions of the Interim Constitution in respect of the

fundamental rights of religion, language, culture and education be retained.

Your kind attention will be appreciated.

PROF.  F.  P.  RETIEF

RECTOR



9414

IHEU INTERNATIONAL HUMANIST AND ETHICAL UNION

MC/99-789/308"95/mc

June 26, 1995

The Executive Director
Constitutional Assembly
PO Box 15
Cape Town 8007
Republic of South Africa

Dear Sir,

I enclose the International Humanist and Ethical Union's submission regarding the
proposed new constitution for the Republic of South Africa.

The International Humanist and Ethical Union (IHEU) is an international non-
governmental organisation with consultative status at the United Nations, UNESCO and
other international bodies. It has 96 member organisations from 34 countries,
representing nearly five million individual members and hundreds of millions more
people who accept the principles of humanism in their lives.

Humanism is an ethical and non-theistic lifestance which affirms that people have the
right and responsibility to give meaning and shape to their lives. Humanists do not
accept supernatural views of reality and believe that the values which shape human life
have been created and developed by humanity itself.

I trust you will give the IHEU's submission your full and careful consideration during your
deliberations on the proposed constitution.

Yours faithfully,
Professor Dr. R.A.P. Tielman (SGD)
Co-President, IHEU

Nieuwegracht 69 A Tel 31 30(2) 312155
3512 LG Utrecht Fax 31 30(2) 364169
The Netherlands



IHEU INTERNATIONAL HUMANIST AND ETHICAL UNION

26 June, 1995

Submission by the International Humanist and Ethical Union on the proposed
constitution, and the preamble to the constitution, of the Republic of South Africa.

The International Humanist and Ethical Union (IHEU) welcomes the creation of a
constitution for South Africa that aims to protect the rights of all its citizens.

A state constitution requires an impartiality that places the rights of each and every
citizen above party politics, religious belief or other special interests. It is with great
regret that the IHEU has noted elements in the proposed South African constitution
which undermine and contradict this impartiality.

The IHEU believes that the reference to God in the preamble and the provision for
religious observances at state events and institutions undermine the religious neutrality
of the state and the right to equality of all people irrespective of religion or belief. We
therefore believe that the proposed constitution would breach UN conventions and
declarations and contradict some of its own provisions.

The IHEU respectfully requests the Constitutional Assembly to consider the following
points:

1. A constitution must be scrupulous in defining and protecting the rights and
freedoms of all citizens. The beliefs or affiliations of a majority of citizens can in
no way justify the exclusion or denigration (even by implication) of a minority
group; indeed it is the special responsibility of a constitution to establish a
fundamental legal framework that is above the partisan and sometimes
prejudiced opinions that may influence ordinary politics. The constitution should
protect against any populist pressures that may attack or erode the rights of
minority groups. This aim is fatally undermined by opening the preamble with a
phrase that excludes those citizens who do accept a belief in God. The IHEU
believes that these opening words will, for the lifetime of the constitution, provide
ammunition for any groups that wish to denigrate or discriminate against non-
religious people and beliefs. The IHEU therefore appeals to the Constitutional
Assembly to provide a new opening to the preamble that is inclusive rather than
exclusive and that reinforces rather than contradicts the purpose of the
constitution.

2. During its deliberations the Constitutional Assembly is requested to pay heed to
the United Nation's Declaration for the elimination of all forms of interference and
discrimination on the basis of religion and belief. In the IHEU's view, the proposed
reference to God in the preamble is contrary to articles 2 and 3 of the UN
Declaration.

3. Linking the state constitution to a belief in God, as the first line of the preamble
does, indicates an assumption by the state that theistic belief is true and superior



to non-theistic belief. The IHEU not only believes that any such assumption is
unwarranted, but believes that it is wrong for the state to judge upon this issue.
Such a judgement is outside the competence of the state.

4. The IHEU welcomes article 14(1) of the constitution guaranteeing every person
freedom expressed in Article 18 of the United Nation Covenant on Civil and
Political Rights and Article 18 of the Universal Declaration of Human Rights as
well as in the UN Declaration for the elimination of all forms of intolerance and
discrimination on the basis of religion and belief, requires that the state does not
mandate, or discriminate against or in favour of, any particular religion or religion
in general. Freedom of religion and belief explicitly treats all beliefs on the same
plane: all beliefs-whether religious or non-religious, whether theistic, non-theistic
or atheistic-are entitled to the same respect, as indeed is the right to profess no
religion or belief.

5. The IHEU urges the Constitutional Assembly to reconsider Article 14(2). Allowing
religious observances at state events and institutions gives status and sanction
to religion, which by implication denigrates non-religious beliefs and people. In
the view of the IHEU, this violates the rights of all religions and beliefs to equality
of respect and treatment by the state.

6. The IHEU urges the Constitutional Assembly to reject the argument that a
secular state is an atheistic state. A secular state is as neutral between atheism
and theism as it is between different religions and denominations. Examples as
diverse as the USA and India have demonstrated that a secular constitution is
the most effective safeguard for freedom of religion and belief.

In view of the above considerations, and in addition to the request for clarification made
in point #4, the IHEU requests the Constitutional Assembly to remove the reference to
God from the preamble and to remove the provision for religious observances at state
events and institutions (Article 14(2)).



Madadeni Human Rights Association

21.04.95

We, the Madadeni Human Rights Association, hereby wish to state our total amazement at the
shocking somersault of Education Ministry in the undermentioned areas:-

l. That picketing will suddenly not be allowed if the employer does not consent to it,

2. The solidarity or sympathy strikes will suddenly illegal,

3. That workers will suddenly not be able to strike on the same issue within 15 months,

We also wish to point out to the Ministry that is whatever is done for the prosperity of the country,
education is the starting point.

We shall need highly educated men and women if we are to compete fairly with our continental
counter-parts as well as international counter-parts.

The Ministry seems to have overlooked the importance of education. This springs out of the April
‘95 Public Service Salary increment of 1.4%. This April ‘95 Public Service Salary Decrease is
discouraging: Better Put-Motivation in reverse.

The only solution to these fourteen mentioned grievances is to read them in reverse.

We hereby do hope that the Ministry will think and bring about cordial atmosphere in the
education.

Some students are eventually forced to do subjects they are not good at or unsuitable for, and at
some schools, only students of high intelligence are admitted stars.

We wish to bring the attention of the Ministry of National Education to the contents of the freedom
charter of which some members of the present National Education Ministry were participants.

In the fourteen (l 4) above grievances, there is not a single grievance that can marry to a single wish
contained in the freedom charter.

We hereby request the Ministry to appoint commissions which will include educationalists, unions,
civic associations, the church, international experts on observer-basis,  government officials and
parents. This exercise will bridge the gaps in the teacher-student-parent triangular form.

4. That employers will suddenly be allowed to stop evens legal strikes through the courts,



5. That employers will suddenly be able to dismiss a worker for any reason without a hearing
during the first twelve months of service,

6. That employer will suddenly be offered rights to lock out striking workers.

7. That employers will suddenly be offered powers to dismiss workers for taking part in
unprocedural strikes,

8. That employers will suddenly be empowered to sue unions for loss incurred during unprocedural
strikes,

9. That employers will suddenly be empowered to interdict illegal strikes,

10. That farm workers will suddenly have their rights to strike taken away by employers,

11. That employers will suddenly not be required to negotiate if they "want” to retrench workers,

12. Strikes over retrenchments will suddenly not be allowed,

13. That there is a wide gap of communications between the workers and the employers.

14. That many African children of school going age are not at school because a)schools and
classrooms are not enough, b)parents are unemployed and there is no free education promised
during the years of structure,
c)they are intimidated by prophets of doom-freedom first and education second, d)the price for
educating a child is "now” skyrocketing, e)the high rate of pregnancy at school goes unchecked,
f)the string binding teacher-student-parent relation is fast losing hold-no culture of respect in the
triangular relation.
g)teachers salaries force teachers to embark on toy-toying, thus losing good role model status and
when students start copying the toy-toying teachers, they are expelled from schools of our children-
the future government ministers.

Jeremia Malusi Kunene
Secretary-General (Mahuria)



SOUTH AFRICAN FEDERAL COUNCIL ON DISABILITY

REPRESENTATIONS ON BEHALF OF THE SOUTH AFRICAN FEDERAL COUNCIL ON
DISABILITY

We are writing to you to inform you of the fact that we have initiated a process in terms of which
organisations representing disabled people are formulating positions on various aspects of the new
Constitution, including the chapter on fundamental rights.

In the initial phase of this process, not surprisingly, a wide variety of views were expressed. As a
result it has been impossible for us to submit detailed representations prior to the cut off date for
the first draft of the Constitution. We shall, however, be able to enter the process meaningfully in
the future.

We wish to set out some of the issues which have emerged so far and request that they be brought
to the attention of the drafters of the first draft. More detailed motivation will be provided once the
first draft is published.

The starting point for addressing the rights of disabled people is that they should be recognised as
citizens with rights equal to those of all other citizens rather than merely the recipients of welfare
rights. In other words we see disability as an issue involving fundamental rights rather than a
welfare issue. The Constitution as a whole, and not only the chapter on fundamental rights, should
reflect this.

As a starting point, the 11 official languages recognised by the present Constitution have one thing
in common. They are languages which, to serve as effective modes of communication, require one
person to speak and one to hear. We therefore propose that sign language be included as an official
language. It is the 'official language' of those who cannot speak or hear. The inclusion of sign
language as an official language will be consonant with the key constitution principle of equality.

On the issue of fundamental rights we have the following broad submissions to make:

1. to make the chapter on fundamental rights meaningful for disabled people in particular (an
other historically distempered constituencies) it must operate horisontally. Disabled people
have suffered as much from governmental neglect as from discrimination in such areas of
personal interaction as employment.

2. the chapter on fundamental rights should provide for social and economic rights which are
enforceable. Anything less is likely to render disabled people vulnerable to the prejudicial
effects of budget cutting at their expense according to the whims of government

3. the quality provision contained in section 8 of the present Constitution needs to be
strengthened by the inclusion of a positive duty on the State to implement measures to
address past imbalances and past discrimination as a result, inter alia, of disability

4. the right of access to information raised (ironically) a problem of accessibility which needs
to be addressed - for instance, the right is meaningless for a blind person unless information
is provided in braille



5. the rights of children are provided for in general terms - we believe that the rights of
disabled children in particular need to be addressed

Disabled people often labour under an additional hardship of being unable to vindicate rights which
they have. It is therefore necessary, in our view, to give special consideration to mechanisms which
can monitor infringements and assist in enforcing the rights of disabled people. The present Human
Rights Commission may not be an ideal vehicle for this purpose. Consideration should perhaps be
given to an Equity Commission which will have as part of its function the promotion of and
protection of equal opportunities for disabled people.

We are aware that these submissions are probably not as detailed as the Constitutional Assembly
may desire. We request, however, that they be borne in mind in the drafting of the first draft of the
Constitution. As stated above detailed submissions will follow in due course.

Attached please find copies of submissions received from the Deaf Federation of South Africa and
the South African Federation for Mental Health.

PHILLIP THOMPSON
CHAIRMAN

DEAFSA
DEAF FEDERATION OF SOUTH AFRICA

(Formerly the South African National Council for the Deaf)

CONSTITUTIONAL POLICY DEVELOPMENT WORKSHOP : WRITTEN SUBMISSION

The following issues are regarded by our constituency as of cardinal importance:

1. SIGN LANGUAGE

Sign Language is regarded by the Deaf as their first language.

Sign Language forms the foundation upon which the whole spectrum of acquiring
knowledge of any kind, intellectual development, powers of reasoning, human interaction
and personal and community acceptance is based.

The following policy proposals are put forward by Deafsa pertaining to Sign Language:

1.1 That Sign Language is recognised as one of the official languages of the RSA, and
receive the necessary official and legislative recognition which it deserves.

1.2 That the recommendations of DEAFSA in its interim Educational Policy, pertaining
to the use of the Sign Language, be accepted by the central and provincial
governments.

1.3 That Sign Language training courses of DEAFSA be granted official recognition
and status in the RSA.



1.4 That all hearing professionals employed within the field of deafness, i.e. social
workers, teachers, trainers, psychologists, psychiatrists, occupational therapists,
physiotherapists, audiologists and nurses, adhere to contracts where by
documented and practical proof must be submitted to employers on their ability to
communicate with Deaf people/clients/patients in Sign Language.

1.5 That Sign Language training should be subsidised when offered at accredited
training centres.

1.6 That Deafsa structures for promoting and implementing actions (including a code
of ethics for Sing Language training) in connection with the above policies, be
officially recognised as the national development body for Sign Language.

A document prepared by DEAFSA entitled "An introduction to a policy document on Sign
Language and interpreter provision for the Republic of South Africa" is available on
request.

2. SIGN LANGUAGE INTERPRETERS

A trained Sign Language interpreter is recognised internationally as the only current means
of making the world in which the deaf person exists, accessible to him.

The following policy proposals are put forward by DEAFSA pertaining to Sign Language
Interpreters:

2.1 That Sign Language interpreter training courses of DEAFSA be granted official
recognition and status in the RSA.

2.2 That official support be given to the use of only fully trained interpreters within the
RSA, especially within those services linked to State subsidisation, i.e. universities,
courtrooms welfare organisations, manpower training and medical services, as well
as at public meetings and services.

2.3 That official recognition be given to the Register of interpreters currently being
compiled by DEAFSA.

2.4 That the official recognition of the vital role of Sign Language interpreters in the
lives of Deaf people and their independent functioning be linked by the State to
ongoing funding by central and provincial governments.

2.5 That the development of Sign Language training and interpreter expansion in the
RSA be accepted as a major Deaf empowerment project by the RDP.

2.6 That Deafsa structures for promoting and implementing actions (including a code
of ethics for interpreter training and functioning) in connection with the above
policies, be officially recognised as the national development body for Sign
Language interpreters.



A document prepared by DEAFSA entitled "An introduction to a policy document on Sign
Language and interpreter provision for the Republic of South Africa" is available on
request.

3. EDUCATION

A DEAFSA document entitled "Interim policy on Deaf education" is available on request.

In this document, the Deaf people of the RSA have indicated that:

3.1 DEAFSA rejects mainstream education for the Deaf children. The standard Rules
on the Equalisation of Opportunities for persons with Disabilities, accepted by the
United Nations, recommends specialised schools for Deaf persons.

3.2 DEAFSA accepts that some hard-of-hearing children may benefit from special
classes or units in mainstream schools. The Standard Rules on the Equalisation of
Opportunities for persons with Disabilities, accepted by the United Nations, insists
that such education at mainstream schools must provide for interpretation and other
appropriate support services.

3.3 Language acquisition will take place by means of Sign Language supplemented by
spoken/written language where possible. In primary as well as secondary education,
Sign Language will be the first language for Deaf learners. Spoken/written
language will be a second language.

3.4 Tertiary education: Selected universities, technikons, technical colleges and colleges
of education must be accessible to Deaf learners by means of interpreters, note
takers, assistive devices and knowledge about Deaf students' special needs and
problems.

4. IDENTIFICATION OF DEAF CHILDREN

Language acquisition is severely hampered if Deaf children are not identified and habilitated
early enough. No formal mechanisms and structures for screening infants and children exist.

4.1 DEAFSA's Early identification and Earcare project includes a protocol to equip
health clinics and community nurses in screening and referral procedures, starting
with the first immunisation of an infant.

4.2 DEAFSA demands that the State should also accept responsibility as part of
primary health care, for the establishment of assessment centres to which identified
infants can be referred for testing, treatment and habilitation.

DEAFSA's detailed project proposal for Early Identification and Earcare is available on
request.

5. DEAF SPORT



Deaf people are not accommodated within the general sports structures in the  RSA.
However, sporting activities are an important means of self-expression and recreation for
Deaf people.

DEAFSA insists that Deaf sports structures receive their rightful share of recognition and
financial support.

6. INFORMATION ACCESSIBILITY

Important life decisions depend on the availability and accessibility of reliable information.
The majority of Deaf voters in the RSA experience great difficulty in obtaining information
which can assist them in their daily living as well as decision-making in their roles as citizens
of the country.

6.1 DEAFSA demands Sign Language inserts and sub-titles, as well as special Deaf
programmes e.g. church services, on television.

6.2 DEAFSA demands that assistive devices e.g. telephone modems be available in
public places to be identified by the Deaf community.

6.3 DEAFSA demands the establishment of relay services to act as a bridge between
Deaf telephone modem users and the suppliers of services.

7. STRUCTURAL LINK TO GOVERNMENT

DEAFSA demands the creation of a post within the parliamentary structures. The
incumbent's duties will involve all aspects of disablement, in other words, the whole
continuum of services required for the habilitation/rehabilitation of people with disabilities,
(including the ensuring of equal opportunities for these people) to enable them to become
independent citizens as far as possible.

All major role-players involved with people with disabilities, as well as all relevant
departments, must form part of the structure of this post, on a national well as a provincial
level.

SOUTH AFRICAN FEDERATION FOR MENTAL HEALTH

FUNDAMENTAL RIGHTS OF PEOPLE WITH MENTAL ILLNESS AND MENTAL
HANDICAP

People with mental illness or mental handicap are not mentioned specifically in the constitution of
the Republic of South Africa Act, therefore must be assumed that:

1. They are entitled to all rights, privileges and benefits of South African citizenship, the only
exception being possible disqualifications under the Electoral Act.



2. That any action to restrict those rights, privileges and benefits under the Mental Health Act
or any other legislation would be subject to lawful legal process in terms of Sections 24 and
25 of the Constitution of the Republic of South Africa Act.

Whereas this provides people with mental illness and mental handicap with considerable de jure
rights the de facto situation is totally different since people with mental illness and mental handicap
are by virtue of their condition not capable of availing themselves of these fundamental rights. They
are in the total power of those responsible for their care.

It therefore stands to reason that the Fundamental Rights on their own are of little value if the only
way that people with mental illness or mental handicap may avail themselves of the rights is to
approach the courts, since their legal capacity to act is disputable. Even if this avenue was open to
them through  sympathetic third party the costs could be prohibitive The Constitution, therefore,
clearly needs machinery whereby an impartial body could be given the duty to inform people with
mental illness and mental handicap of their rights and to act on their behalf when necessary. The
South African Federation for Mental Health believes that the courts should appoint specially trained
social workers who would function as personal curators for people with mental illness and mental
handicap and who would initiate legal action if necessary.

LAGE VITUS

Johannesburg
June, 1995



THE WOMEN'S LOBBY

June 27 1995

The Women's Lobby (TWL) submits the following support for reproductive rights to be included in
the Constitution.

REPRODUCTIVE RIGHTS

1 - All persons shall have the right to reproductive and sexual health and well-being which shall
include the right to:

a) decide freely and responsibly the number, spacing and timing of their children and to
have the information to make responsible decisions.

b) make decisions concerning reproduction and sexual activity free of discrimination,
coercion and violence.

c) be informed about, and have access to safe, effective, affordable and acceptable
methods of fertility regulation of their choice.

d) equitable access to appropriate health services and information that enables women
to go safely through pregnancy.

2 - In order to implement constitutional rights relating to reproduction The Women's Lobby
supports a complete reframing of all present abortion legislation in consultation with the women of
South Africa.

BABETTE KABAK - CHAIRPERSON
AND MEMBERS OF THE EXECUTIVE COMMITTEE OF TWL



WESTERN CAPE TRADITIONAL HEALERS & HERBALIST
ASSOCIATION

Draft submission for Western Cape Traditional Healers & Herbalist Association
and alliances.

We here beg to request for submission for all Traditional Healers, Herbalists and
Spiritual Healers.  That the new constitution should include our main objectives for the
Health Care, people should choose which practitioners they wish to consult, which
practitioners they wish to use and what medication they wish to take.

Traditional Healers were never previleged to practice freely with their Holistic Healings
which was discribed by the government of apartheid as witchdoctors or toor goote and
were kept under act 3 of 1957 Supression of witch crafts were as in other countries are
practising freely, under act 6 of 1981 Constitution was drafted by the National
Traditional Healers Association for discussion was accepted by all Traditional Healers
which I submit to the constitutional assembly.

A national legislated policy that accepts traditional healers as health care personel is
required.  Legal status should be accorded individual healers based on proficiency
criteria.

To practice freely, hand in hand with medical Practitioners and with recognition to the
Government without conditional restriction (ie) preferable patient diagnosed by a Herbal
healer.  And found that the patient needs a physician, be referred visa-visa with mutual
free will, eg Sugar in pregnancy

Paralysis
Cancer
Aids
Fumboid growths

and other sicknesses without operations and inducing pre-mature etc.

Chronic sickness Traditional healers are very good to heat them clearly mostly of
uncureble were their target.

Healers will register them by offering him/herself for diseases he/she is able to cure of
medical doctors examinations will be needed occasionally to ensure that medicines are
effective and treated on bed when necessary and treated on bed for safety and avoiding
carelessness and regular meals.

Apprentice will not be allowed to offer on his or her own without a qualified healer
Records charts will be kept up to date for easy reference to doctor of any catagory and
to facilitate refferals.

Frequent - Workshops to qualified healers to enable perfectly and bringing up to of our
illiterate healers and preliminary translation of medical terms other languages.



- 2 -

We have our committee members all over South Africa due to late receipt of information
complete information to follow S.A. as a whole.

Phillip S Kubukel C.P.
President
Western Cape Traditional Healer and Herbalist Association



NEW NAME MINISTRIES

RE: HANGING

I have been listening to some people debating about this issue.  It is a very sensitive issue and needs

careful planning for someone to make this decision.

The judge or decision maker must be honest and he or she must not take sides and has to be very

fair when making the final decision.

The first killing we know about is when Cain killed his brother, Abel.

Genesis 4:1-25

God did not kill Cain for killing his brother, but gave him a chance to repent and improve 

himself.

Moses escapes to Midian.

Exodus 2:11-25

Jethro visits Moses.

Exodus 18:1-12

The appointment of Judges.

Exodus 18:13-27

Deut. 1;9-19

The Ten Commandments.

Exodus 20:1-17

Law about violent acts.

Exodus 21:12-27

The Responsibility of owners.

Exodus 21:28-36

Laws about Repayments.

Exodus 22:1-15

Moral and Religious Laws.

Exodus 22:16-31

Justice and Fairness.

Exodus 23:1-9



The Cities of Refuge

Numbers 35:9-34

Deut. 19:1-13

Josh. 20:1-9

Deut. 3:23-29

The Administration of Judges

Deut. 16:18-22

Concerning Witnesses

Deut. 19:15-20

All these Laws are from the Old Testament.

If you repent God shall forgive your sins.  Isaiah 1:13-20

The Sermon on the Mount.

Matthew 5

Teaching about the Law.

Matthew 5:17-46

Luke 6:27-36

Coming Persecutions.

Matthew 10:16-24

Whom to Fear

Matthew 10:26-39

The death of John the Baptist.

Matthew 14:1-12

Jesus predicts their punishment.

Matthew 23:29-36

The Greatest Commandment.

Mark 12:28-34

Children and Parents.

Eph. 6:1-4

Slaves and Masters.

Eph. 6:5-9

Children of God.

I John 3:1-10

Jude

Jude 1-25

Everybody who sins will be punished even the angels.



The Two Beasts.

Rev. 13:1-18

The Famous Prostitute.

Rev. 17:1-18

The Fall of Babylon.

Rev. 16:1-24

Rev. 16:1-21

The Thousand years.

The Defeat of Satan.

The Final Judgement.

Rev. 20:1-15

The New Heaven and the New Earth.

Rev. 21:1-27

The people who don't believe in Jesus Christ are guided by the Law, they must now obey these

Laws, whether they like them or not.

Romans 3:9-20

How God puts us right with Him

Romans 3:21-31

All the people who break God's Laws, will be judged by God at the end of times, even if it was

done where nobody could see him or her.  This is the day that the Mighty Lord shall bring the sins

of that person to the judgement throne.  Whether good or bad.

Eccl. 12:9-14

Advice to Young Men.

Prov. 1:7-19

Prov. 3:1-35

Prov. 11:1-31

Rev. 22:1-5

Rev. 22:6-21

Minister Enoch Ndlovu



SOUTH AFRICAN EMBASSY

Addis Ababa

What is a Constitution?

A constitution embodies the written rules by which a state is governed.  It is the most important set

of laws which exist in a state, because it underlies and determines the making of all other laws and

government decisions.

The Meaning of a New Constitution

The existence of a state is inseparable from its constitution.  If a state does not have a constitution,

its citizens could be subject to the arbitrary power of a government that is not bound by the rules

the citizens of that state would want to lay down for it.  A constitution contains the fundamental

principles in terms of which a state is governed.  In democratic states these fundamental principles

are based on the norms and values of the people living in the state.

The rules or principles contained in a constitution cannot simply exist by themselves, and a modern

state usually has a written constitution in which most of these rules are recorded, so that they can

be protected and can be enforced by the courts.  Those states such as the United Kingdom and

Israel which do not have written constitutions, are the exception.

In a democratic state the constitution must have the support of the citizens so as to ensure that the

government can govern effectively.  Accordingly the citizens of a state play an important role in the

drawing up and adoption of a constitution.  They play this role by either themselves granting

approval for the constitution by means of a referendum or choosing representatives from among

themselves who decide on a constitution as the representatives of the citizens.

Why is a constitution established?

A constitution is a special bond between a state and its citizens.  The fundamental rules embodied in

a constitution are there to ensure that a state is governed in an orderly manner and to ensure that

every citizen has his or her rightful share in the rights and opportunities available in a state.

On the one hand a constitution confers certain rights on a citizen, and on the other hand it protects

the citizen against the abuse of power by the authorities.  To a government a constitution is



essential, because it makes peaceful and orderly government possible in a state in which the citizens

respect the constitution.

What does a constitution regulate?

A constitution regulates how a state is governed.  This is not all, however.  A constitution describes

comprehensively how the head of state and/or the head of the government and his or her ministers

are to be appointed or elected.  Their powers and authority are also clearly defined in the

constitution.

In addition, the legislative authority or parliament of the state, and the functioning of this body that

makes the laws, are also dealt with.

Finally, and this is very important, the constitution provides for a system of courts, and deals with

the judicial authority in the state and how this is affected by the constitution.

How is a constitution protected?

In the first place, a constitution is a written document.  This alone does not protect it, however, and

to ensure that it is protected certain guarantees can be built in to ensure that the constitution is

“rigid".  Such guarantees are, for example, the requirement that there must be a large majority in

parliament before the constitution can be amended, or that the citizens must approve any changes

to the constitution in a referendum.

A constitution can also be very effectively protected by an independent and impartial panel of

judges.  This means that the judges may test any law and decide whether it is in accordance with the

constitution.  Any citizen who feels that he has a grievance may approach the court for protection.

How are rights protected in a constitution?

The rights of citizens are protected in a bill of human rights that are guaranteed in a constitution.

The rights are comprehensive, and include freedom of speech and freedom to take part in politics,

equality before the law, the right to vote, property rights, the protection of the rights of the

individual, and many more.



The constitution protects these rights by giving the citizen the right to turn to the courts for help if

he or she has a grievance in this regard.

The Democratic Imperative

Because democracy has proved to be the most successful system of government, the new

constitution attempts to ensure that South Africa will be a real democracy.

A constitution exists for the benefit of the citizens.  The ability of the citizens to give expression in

a civilised and responsible way to the fundamental democratic principles contained in the

constitution therefore determines whether they will live well-ordered and prosperous lives in their

state.

Every citizen thus has the important responsibility, towards himself and his fellow-citizens, of

respecting and maintaining the constitution.  The constitution is the ultimate law over which the

citizens of a state have a say, and through which they can ensure orderly government.

There are many definitions of democracy.  Probably the simplest is that of Abraham Lincoln -

“government of the people, by the people, for the people".  All the people of South Africa must

therefore be involved if we are to create a democracy.  Participation is a key element of democracy.

How did the Interim Constitution come about?

The political deadlock which developed in South Africa over the past few decades, has been

resolved through negotiation.  The new constitution is therefore the result of conflict resolution by

negotiation - not revolution or co-option or exclusivity or other means.  Negotiation means give-

and-take, compromise, inclusivity, legitimacy and therefore has a far better chance of success.

Given our diversity we are unique in the world in having resolved our differences through

negotiation.

Why did we need a new constitution?

Because not everyone in South Africa had the vote, not everyone was represented when decisions

were taken by the government.  In order to have a democratic state with justice for all citizens, all

remnants of discrimination must be eliminated.



Democracy must be extended to all citizens, so that every citizen of South Africa can exercise his

or her political rights fearlessly, in an orderly and peaceful manner, in a democratic state with free

political parties.

New South Africa The introduction of the new constitution signifies the birth of the New South

Africa.  It is a dividing line between the authoritarian past and hopefully a participatory future.

Between a closed society and an open society.  It is the culmination not just of the Codesa I and II

and the MPNP negotiations but of a series of reforms which started in the mid - seventies.  But the

actual writing of the constitution came about faster than most South African anticipated.

Why an Interim document?

It is called an Interim Constitution because it is valid for a limited period of 5 years.  In fact it is a

substantive document.  The final constitution will be based on it.  The word "interim" does not

therefore denote the concept of a temporary or superficial document.  Furthermore, it is not an

improvement on the previous constitution, but totally new.  This further enhances its significance.

What it looks like The new constitution has 15 chapters and 7 schedules and was passed by the

MPNP at midnight on 17 November 1993, by Parliament on 22 December 1993 and signed into

law, by the State President on 28 January 1994.

The Opening and Conclusion     The   constitution   is   a compromise.   Thus the first line "In

humble submission to Almighty God" is taken directly from the previous 1983 constitution.   The

concluding lines focus on the six major language groups and refer to "Africa”, "South Africa” and

"our country".

The Preamble The need to "create a new order” is declared.  These first three paragraphs of the

constitution contain the following important precepts:-

Common citizenship

Sovereign state

Democratic state

Constitutional state

Equality between men and women

Equality between all races

Enjoyment of fundamental rights and freedoms



Elected representatives to adopt a new constitution

Constitutional principles in new constitution

Promotion of National unity

Restructuring of South Africa

Transitional constitution to govern South Africa while Constitutional Assembly draws up Final

Constitution

Chapter 1 : Constituent and Formal Provisions

The geographic area of the Republic of South Africa is described.

The four national symbols are set out - the coat of arms and the seal remain the same while the

national flag and national anthem are changed.

The official languages at national level are Afrikaans, English, isiNdebele, Sesotho sa Leboa,

Sesotho, siSwati Xitsonga, Setswana, Tshivenda, isi Xhosa and isi Zulu.  Provinces will choose

official languages for their areas.  Both at national and provincial (including local government)

levels citizens will have the right, wherever practicable, to use and to be addressed in the language

of their choice in dealing with any public administration.  An independent Pan South African

Language Board, established by the Senate, to promote respect for and develop the official

languages and other languages used by communities in South Africa as well as those used for

religious purposes.

The constitution is the supreme law of the Republic.  We thus create a Rechtstaat and this in itself

creates a totally new system of government to which both politicians and citizens will have to make

a major adaptation.  The experience of Africa indicates that particularly politicians will have to

become far more tolerant toward the judiciary if this new constitutional tradition is to take hold in

South Africa.

Chapter 2 :  Citizenship and Franchise

One citizenship and universal franchise are ensured.

Chapter 3 : Fundamental Rights



All executive and legislative organs of state, statutory bodies and functionaries are bound by the

provision of this Charter which is not unlike that of Germany.  A new human rights culture is

introduced into South Africa and the provisions include rights to :-

- be treated and protected equally by the law while also making provision for affirmative 

action

- freedom from discrimination

- life

- respect for and protection of dignity

- freedom and security, including the right not to be detained without trial or be subjected to 

torture of any kind

- not be forced to work against one's will

- personal privacy

- freedom of conscience, religion, belief and opinion

- freedom of speech and expression

- assemble and to demonstrate peacefully

- freedom of association

- freedom of movement

- free political activities

- a secret vote

- have access to all information held by the State, in order to exercise his or her rights

- do business and to earn a living

- fair labour practices

- own property

- a healthy environment

- care and protection of children

- freedom of language and culture

- a basic education

- be taught wherever possible in the language of his or her choice.

Chapter 4 : Parliament

A bicameral parliament consisting of a National Assembly and a Senate shall be situated in Cape

Town with longer sessions than previously.  For both Houses a quorum shall constitute one third.



The National Assembly will total 400 MP's, 200 from national party lists and 200 from provincial

party lists.  The provincial party lists based on population, are as follows:

Western Cape 21

Eastern Cape 26

Northern Cape 4

Natal 40

OFS 15

North-west 17

Northern Tvl 20

Eastern Tvl 14

PWV 43

---

200

Candidates on provincial party lists must be ordinarily resident in that province.

The Senate is composed of 10 Senators from each province, elected by each provincial legislature

within 10 days of their first session after election.  This in effect means nomination by parties

according to proportional representation.

All legislation, except bills relating to finance, specified provincial matters and the amendment of

the constitution, shall be considered ordinary legislation and must be passed by both Houses.

Rejected ordinary bills are referred to a joint committee then to a joint session of both Houses to be

adopted with or without amendments by a majority.  Finance bills must be introduced in the

National Assembly and may not be amended by the Senate.

Bills affecting boundaries, powers or functions of a particular province must be approved by the

majority of the Senators of that province.  Amendments to provincial powers in general must be

passed by two-thirds of the Assembly and Senate and if the legislative and executive competences

of a province are affected, then that provincial legislative must also consent to the change.

Amendment to the constitution requires a two-thirds majority of the two Houses in joint session.

No amendments to the Constitutional Principles are permitted at all.

Chapter 5 : The Adoption of the New Constitution



The National Assembly and Senate, sitting in joint Session, shall constitute a Constituent Assembly

under the chairpersonship of the President of the Senate.  A new constitutional text shall be

adopted within two years after approval by a two-thirds majority.  In the event of failure the text is

referred to an independent panel of five constitutional experts for advice.  Should the deadlock

remain, a simple majority plus a 60 % referendum approval is invoked after the Constitutional

Court has certified the contents as complying with the Constitutional Principles.  As a last option

Parliament is dissolved, new elections are held and a new Constituent Assembly passes the final

constitution with a 60 % majority.

Chapter 6 : The Executive

The Executive will be known as a Government of National Unity because of the Multiparty nature

of the cabinet, and will govern for five years.

The President will be Head of State and of Government.  He or she will be elected by the National

Assembly from among its members.  He or she will be Commander in Chief of the National

Defence Force and may declare, with the approval of Parliament, a state of national defence.  His or

her powers are considerably less than the previous State President.  They will comprise those he

exercises on his or her own, such as the calling of cabinet meetings, ceremonial functions and the

granting of national awards, those for which he first consults the Deputy Presidents such as policy

matters, appointment of ambassadors and signing of international agreements and lastly those taken

in cabinet.

There will be at least two Executive Deputy Presidents.  Every party with at least 20 % of the seats

in the National Assembly can appoint a Deputy President from among its members in the National

Assembly.

The Deputy President from the biggest party will occupy a position not dissimilar to that of a Prime

Minister in other countries, seeing to the day-to-day running of government.  The Deputy President

from the second biggest party will inevitably concern him or herself with minority interests.  The

support which this second Deputy President has will no doubt contribute to his standing.

The Cabinet will consist of the President, Deputy Presidents and a maximum of 27 ministers from

parties with more than 5% of electoral support.  The Ministers will be appointed by the President to

specific portfolios after seeking the opinion of the Deputy Presidents and participating party



leaders.  Decisions will be by consensus while bearing in mind the need for effective government.

The new executive is an experiment in governance.  It does not appear anywhere else in the world.

It is South Africa's answer to the need for a five-year period of transition. it is neither power-

sharing nor co-option; neither is it an equal-partner nor a winner-loser structure; but something

between the two.  Ultimately, the President has majoritarian powers if he chooses to ignore the

advice of his Executive Deputy Presidents.  And the Cabinet has majoritarian powers if it decides

that effective government is being hampered by the search for consensus.  But the pressures on the

majority party are going to be tremendous to act in terms of the spirit of the new constitution.

Political commentators, dissenting parties, the international community and ultimately the

Constitutional Court are all going to be watching the working of the executive with eagle eyes.

Indeed, it will be a test to coalition government in a developing country - something which has not

yet been successfully implemented.

Chapter 7 : Justice

The judiciary remains in its previous form.  There is only one important addition - that of a

Constitutional Court to be located in Johannesburg.  It will consist of a president and 10 other

judges.  It will interpret, protect and enforce the constitution.  The President appoints the Court

President after consultation with the Chief Justice.  He or she then appoints four judges from the

Supreme Court in consultation with the Chief Justice and the Cabinet.  Thereafter he or she

appoints six judges, two of whom need not be from the legal profession, after consultation with the

Court President and the Cabinet from a list of 10 nominees submitted by the 18 - person Judicial

Service Commission.

Chapter 8 : The Public Protector, Human Rights Commission

Commission on Gender Equality and Restitution of Land Rights

A Public Protector (currently known as the Ombudsman) is nominated by a multiparty joint

standing committee of Parliament and approved by a 75% majority at a joint parliamentary session.

Provincial legislatures may also appoint provincial public protectors.  Such Public Protectors will

investigate government maladministration, abuse or unjustifiable exercise power or unfair

capricious, discourteous or other improper conduct or undue delay by a person performing a public

function.



A ten-member Commission on Human Rights will also be appointed by Parliament to promote

observance of and respect for fundamental rights.

Provision is also made for an Act of Parliament to establish a Commission on Gender Equality to

promote gender equality and advise on the status of women.

An Act of Parliament will also provide for the establishment of a Commission on Restitution of

Land Rights.

Chapter 9 : Provincial Government

The country has been divided into nine provinces.  The provinces are :-

-    Eastern Cape

- Eastern Transvaal - Natal

-    Northern Cape

- Northern Transvaal - North-West

- Orange Free State - Gauteng

- Western Cape

Each province will have its own Legislature consisting of between 30 and 100 members (MPL's)

depending on the population size.  Size of Provincial Legislatures will therefore be as follows

- Eastern Cape 52

- Eastern Transvaal 30

- Kwa-Zulu Natal 80

- Northern Cape 30

- Northern Transvaal 40

- Orange Free State 30

- Gauteng 86

- Western Cape 42

---

424

MPL's will be elected by a system of proportional representation.



The Executive Council of a province will consist of a Premier and ten Ministers.  The Premier will

be elected by the Provincial Legislature.  A party must have at least 10 % of the seats in the

Provincial Legislature in order to be able to be represented in the Executive Council (MEC's) .

Decisions will be taken by consensus, but unlike the National Cabinet, there is no provision for the

Executive Council to vote on issues.

Besides being able to make provincial laws, a Provincial Legislature may adopt a constitution for its

province if two-thirds of its members agree.  A provincial constitution may not be in conflict with

the national Constitution as confirmed by the Constitutional Court.

The legislative competences of the provinces are as follows :-

Agriculture

Casinos, racing, gambling and wagering

Cultural affairs

Education at all levels, excluding university and technikon education

Environment

Health services

Housing

Language policy and the regulation of the use of official languages within a province

Local government

Nature conservation, excluding national parks, national botanical gardens and marine

resources

Police

Provincial public media

Public transport

Regional planning and development

Road traffic regulation

Roads

Tourism

Trade and industrial promotion

Traditional authorities

Urban and rural development

Welfare services



Is the New Constitution a Federal or a Unitary State?

If you ask the Government it says it is a federal state with strong central government.  If you ask

the ANC they say it is a unitary state with strong regional government. Clearly it is neither a classic

federation nor a classic unitary state, but a compromise between the two.  In respect of the

acknowledged characteristics of federations, it fails in respect of not having exclusive regional

powers.

Chapter 10 : Local Government

Provincial laws will establish local governments and provide a legislative framework within which

they will function with a large measure of autonomy.

A three-phase transition has been negotiated in the Local Government Negotiating Forum and is set

out in the Local Government Transition Act of 1993.  The three steps are

- a pre-interim phase from the passing of the Act to the first non-racial elections in October

1995.  By March 1994 inclusive forums should decide on the pre-interim. structure for their

area and nominate persons to these transitional non-racial structures.  There are two options

- either a completely new structure or a quasi-amalgamation of existing structures.  In either

case the 50/50 principle is to apply - 50 % from existing structures and 50 from outside

vested interests.

- an interim phase from the 1995 elections for 3 to years, at the end of which elections are 

held for new local government councils;

- a final phase in which a new model is implemented.

Apartheid municipal structures may therefore be retained in smaller towns until the elections at the

end of 1995.  This is an area in the negotiations in which marked concessions were made to

conservative elements as the principle of a vote of equal value for every citizen was compromised.

Demarcation Boards have finalised local authority boundaries, wards have been set out and voters

rolls drawn up. Elections will be by ward (60 % of councillors).  Ward councillors will be divided

50 % white, coloured and Indian and 50 % Black.



Representation   on   the   Executive    Committee    will    be proportional and decisions taken by

consensus or a minimum 2/3 majority.  Sub-municipal structures will be allowed.

Chapter 11 : Traditional Authorities

Traditional authorities and indigenous law are recognised. A House of Traditional Leaders will be

set up in the provinces which will introduce laws for such Houses.

At national level a 20- person Council of Traditional Leaders will be established by national

legislation and elected by the various Provincial Houses.

Chapter 12 : Finance

All revenues will be paid into a National Revenue Fund from which appropriations shall be made by

Parliament.  An annual budget shall be drawn up and all procurements shall be through an

independent and impartial  tender board.

An independent and impartial Auditor-General will be appointed by an all-party joint parliamentary

committee to audit all accounts at both national and provincial levels, including statutory bodies

and other institutions in control of public funds.

The SA Reserve Bank is responsible for protecting the value of the Rand currency and will operate

independently, subject to an Act of Parliament and in consultation with the Minister of Finance.

A Financial and Fiscal Commission will make budgetary recommendations on the fiscal

requirements of the national, provincial and local governments.  Members will be designated by the

national Cabinet and the provincial Executive Councils.  Decision-making will be by a two-thirds

majority.

A Commission on Remuneration of Representatives will be established by Act of Parliament to

determine the remuneration of members of all elected legislative bodies.  Reports shall be tabled in

Parliament.

Chapter 13 : Public Service Commission and Public Service



A Public Service Commission of between 3 and 5 members will be appointed by the President and

will report annually to Parliament.  The Commission will "perform its functions fairly, impartially

and independently" and will be "non-partisan".  Commissioners may not be office-bearers in a

political party.

The Public Service shall be non-partisan, career-oriented and function fairly and equitably.  It will

be open to all South Africans.  Appointments promotions and transfers will be made with regard to

qualifications level of training, merit, efficiency and suitability.  Pension benefits are guaranteed and

the retirement age as at 1 October 1993 may not be changed without the public servant's consent.

Provincial Legislatures may also establish Provincial Public Service Commissions, in respect of

provincial public servants.

Chapter 14 : Police and Defence

The police department's name changes to South African Police Service and a new Act of Parliament

is envisaged to regulate the department.  A drastic devolution is provided for, with a National

Commissioner and nine Provincial Commissioners in charge of ten new police forces.  Uniform

standards of policing shall be provided for, country-wide.  The National Commissioner remains

responsible for recruitment, promotions and transfers, training, laboratory services, criminal -

records, a task force for high risk operations, international liaison etc.  Any of these functions may

however be delegated to provinces.  Internal transfers within a province remain however, a

provincial function as do promotions up to the rank of lieutenant colonel.

The National Commissioner appoints Provincial Commissioners, subject to the approval of the

MEC responsible for police.

The important aspect of co-ordination and cooperation will take place in two bodies - a committee

of the Minister of Police at national level and the members of Executive Council’s at provincial

level as well as a Board of Commissioners consisting of the ten police commissioners presided over

by the National Commissioner.

Provided the MEC's consent is obtained, municipal and metropolitan police services may also be

established.  Community police forums shall also be established in respect of police stations to

promote police co-operation with and accountability to local communities.  Provision is also made

for an independent civilian complaints mechanism.



A National Defence Force (the name change alone will cost R14 million and is indicative of the

negotiator’s desire to enter a new era) is established from the SADF, TBVC forces and armed

political party formations.  The Chief of the NDF  is appointed by the President and the NDF shall

comprise a permanent and part-time components.  Members may not hold political party office.  An

Act of Parliament will regulate the NDF and a joint parliamentary committee of all parties holding

more than 10 seats in the National Assembly shall investigate and make recommendations regarding

the NDF budget, functioning, organisation, armaments policy, morale and preparedness.

Chapter 15 : General and Transitional Provisions

All laws in force when the new constitution came into being, including international agreements,

continue until repealed.  Until repealed "competent authorities" or "special administrators" will

ensure continuity during the transition.

The public service continues to function as before with no changes in conditions of employment,

including pensions.  Appointments, pro-,notions and awards made between 27 April 1993 and 30

September 1994 must however be "proper" or "justifiable".

Rationalisation of public services is to take place as soon as possible so as to create effective

administrations at national level and at provincial levels.

Transitional provision are also made in the Constitution for assets and liabilities of the state, the

State Revenue Fund, the Judiciary, ombudsman, Auditor-General, Local Government pensions of

political office-bearers, education and the non-certification of election results by the Independent

Electoral Commission.

National Unity and Reconciliation

The last paragraph of the new constitution sends a clear message by describing South Africa's

past history and the future as follows :-

The Past The Future

Society deeply-divided Recognition of Human Rights

Strife Democracy

Violent Conflict Peaceful Co-existence



Untold suffering  and Development opportunities for

injustice all

Gross Violations  of Human South Africans

Rights

Transgression of National Unity

Humanitarian Principles Well-being of all South

African citizens

Hatred Peace

Guilt Reconciliation

Revenge Reconstruction

Understanding not vengeance

Reparation not Retaliation

Ubuntu not Victimisation

Amnesty

The Schedules

There are seven schedules to the constitution.  The first describes the provincial boundaries.  The

second is the electoral system for the National Assembly and provincial Legislatures.  The third is

the oaths of Off ice and Solemn Affirmations.  The fourth are the constitutional principles, in all,

33, which have to be included in both the Interim Constitution and in the final Constitution which

comes into effect in 1999.  These principles include all the elements of a true democracy such as

regular elections, separation of the three branches of government, fundamental rights, protection of

civil society, an independent and impartial judiciary and guarantees for provincial autonomy.  Three

clauses concerning the public service are included - the independence and impartiality of the Public

Service Commission, Reserve Bank, Auditor-General and Public Protector;an efficient non-partisan

and representative public service with pension entitlement and neither the furthering nor prejudicing

of party political interest by the police, military and intelligence forces.  The fifth schedule deals

with the procedure for the election of the President; the sixth sets out legislative competences of

provinces and the seventh and last lists all those laws which become repealed with the introduction

of the Interim Constitution.

Implementation of Interim Constitution     During the post-election year or two the negotiation

focus is going to shift from the national to the provincial and local government levels. A

simultaneous restructuring at all three levels of government is going to place heavy demands on the

country.    Power will have to be re-channelled in different  directions  simultaneously  national



to provincial, TBVC to central, SGT's to provinces.   And all this while a final constitution is being

written.  Indications are that the Final Constitution will not differ all that much from the Interim

Constitution as domestic pressures from political parties and civil society coupled with international

interest, will prevent any radical restructuring.

Dr. J. A. Shaw

Minister



AFRIKANERVRYHEIDSTIGTING - AVSTIG

SYNTHESIS OF THE SUBMISSION OF THE AFRIKANER FREEDOM FOUNDATION

(AFRIKANERVRYHEIDSTIGTING - AVSTIG) TO THE CONSTITUTIONAL ASSEMBLY OF THE

REPUBLIC OF SOUTH AFRICA

1. The submission of AVSTIG emanates from research and publications during the past ten

years in which the issue of Afrikaner freedom, the survival of the Afrikaner people and the

future of Afrikaner identity and culture were the subject of thorough investigation and

consideration.

The outcome of the research is i.a publicised in the Freedom Series of which the last book,

Nr 7, Afrikaner Self- Determination, a current appraisal, by CJ Jooste, is added as appendix

A.

2. In this submission the prerequisites for a Volkstaat; conditions for recognition of the

Volkstaat, such as acceptance by compatriots, the authorities and inhabitants of the RSA

and international powers; obstacles in the way of a Volkstaat namely the distribution of

Afrikaners across the whole country, vested interests of Afrikaners, the distribution of the

black population of the RSA, labour dependency; matters to be clarified, such as citizenship,

relations with the RSA, the Bill of Human Rights, Afrikaners not residing within the borders

of the Volkstaat, and unworkable expectations; are observed.

3 The proposal of AVSTIG, being dealt with in chapter 8 of the Submission, takes the

Northern Cape as the region in which the Volkstaat should be considered.  The population

and population distribution of the RSA in relation to that of the Northern Cape, its

agricultural potential, technological and industrial development, air and sea - passages and

the Northern Cape as a tourist country, are estimated.

The need for a Declaration of Intent must be taken up by the CA and included into the new

Constitution.  It must at the very least, include the recognition of the Afrikaner people's

right to self-determination, outlining of the territory, government support and certain safety

guarantees and steps to assist the Volkstaat towards independence.

Certain steps toward accomplishing the Volkstaat are proposed, proposals concerning

Afrikaners not being accommodated within the Volkstaat and smaller adaptations to the Bill



of Human Rights to be applied in order not to annulled the implementation of the Volkstaat

are recommended.

4. Theme Committees

As far as the theme Committees are concerned; it is being proposed that the Submission

should be put before all the committees because as a matter of fact, the contents is of

importance to all of them.

CONTENTS

The following matters are dealt with in this submission:

1. AVSTIG’S INVOLVEMENT IN A VOLKSTAAT FOR AFRIKANERS

2. THE MAIN OBJECTIVE OF AVSTIG

3. SUPPLEMENTARY OBJECTIVES

4.  PREPREREQUISITES FOR A VOLKSTAAT

5.  CONDITIONS FOR RECOGNITION A VOLKSTAAT

6.  OBSTACLES IN THE WAY OF A VOLKSTAAT

7. MATTERS THAT ASK FOR CLARIFICATION

7.1 Citizenship

7.2 Relations with the RSA

7.3 Bill of Human Rights

7.4 Afrikaners not residing within the Volkstaat

7.5 Unworkable expectations

8. AVSTIG'S PROPOSAL



8.1 A territory

8.2 Declaration of intent

8.3 Steps towards fulfilment

8.4 Afrikaners not residing within the Volkstaat

8.5 The Bill of Human Rights Declaration

9. STEPS ALREADY TAKEN BY AVSTIG

9.1 Freedom Series

9.2 Vorster Viljoen investigation

9.3 Volkstaat Investment Fund (Volkstaatbeleggingsfonds)

9.4 Orania as Volkstaat town

10.  APPENDIXES

1. AVSTIG'S INVOLVEMENT IN A VOLKSTAAT FOR AFRIKANERS

AVSTIG was established during 1988 when a group of ten Afrikaners, who aspired to establish a

Volkstaat, jointly undertook to marshal scientific research regarding a Volkstaat for Afrikaners, and

to continue such research.  At that point the time SABRA (South African Bureau of Racial Affairs)

had already been working on proposals regarding white growth points and a homeland for

Afrikaners for more than a decade, whilst the “Vereniging van Oranjewerkers" also had already

undertaken some research. It was the aim of AVSTIG to publish the effort of their investigation,

and to explore other ways to further their proposals.  The members eventually increased to thirty.

A list of the addresses of supporters compiled in response to enquiries after AVSTIG's standpoints

had been made public, and during 1993 it was decided to conform AVSTIG into a member's

society with a Burgervergadering as its congress, and a Burgerraad acting as top management.  The

Burgerraad is constituted of founder members and elected members on a fifty percent busis.

2. THE MAIN OBJECTIVE OF AVSTIG

AVSTIG strives to establish a Christian republican Volkstaat for Afrikaners.

3. SUPPLEMENTARY OBJECTIVES



3.1 Guidance

AVSTIG will, within its ability, inform the public of the Volkstaat concept and shall provide

whatever information is requested, and further to define the territory, and the course to be taken to

fulfil the establishment of such a state.

3.2 National mission

AVSTIG accepts as its task to promote patriotism and to further awareness and consciousness of

identity, nationhood, freedom and mission.

3.3 Marshalling of a Nation

AVSTIG's pursuing object is to marshall compatriots in a organized way for a Volkstaat, which will

involve for example the planning design and promotions of an autonomous government of national

identity, self-determination regarding economic and educational affairs and other systems and

national symbols (flag, national anthem, coat of arms). (CF Appendix 1)

4.  PREREQUISITES FOR A VOLKSTAAT

The most important prerequisite for the Volkstaat is that it should resemble a Volkstaat, and should

function effectively as such.

4.1 It is a state for a people

The existence of the Afrikaner nation is an historic premise that can hardly be questioned.  Social,

political, economic and other factors historically affected people in such a way that a distinctive

cultural society characterised by self-assertiveness came into being,- a society whose members

experience a mutual bond of destiny to the extent that it concerns the past and the future, and by

which a mutual governmental pursuit established their political intimacy.

4.2 It is a state in which a people live unimpededly  their own free lifes

It is therefore



* a state in which the population exists mainly of compatriots, in which all permanent

inhabitants enjoy full civil rights and where open democratic elections ensure that a people's

government is elected;

* a state in which it will become redundant to discriminate on ethnic grounds with regard to

the right to vote, labour, residential areas, education, hospitals, etc;

* a state which, therefore, is not disrupted by ethnic strife or a rivalry to obtain governmental

power;

* a state in which the conomically active population exists of compatriots;

* a state in which labour is done by compatriots and not by foreigners, not even foreigners

who cross the border by day and return by night.

With regard to the above-mentioned prerequisites it must be emphasised that they do not arise from

purism or racism.  They are reconditions to ensure stability in the Volkstaat amidst disruptive

powers that may threaten the Volkstaat.  A very clear distinction must be made between economic

interdependence and economic intertwinement (integration).  A society which is economically

intertwined, cannot untwine politically or constitutionally only, whilst it shares one economy, and

then regards it as a Volkstaat.  Any lever that people have to their disposal, can be used in a

intertwined society or economy, to enforce political concessions or capitulation.

4.3 It is a state that must comply with certain minimum prerequisites with regard to 

territory

The following natural resources are at stake:

* Space

The size of the territory should not exceed the working power of the number of Afrikaners, who

settle there, in such a way that they cannot manage - then again foreign labour has to be imported;

it should, on the other hand, not be so small that it will not be able to provide in the Afrikaner

people's normal requirements and growth.

* Water



Being a scarce natural resource in South Africa it is one of the most important prerequisites that

must be met.

* Farm-land

Enough farm-land should be included.  Regarding what is enough, can be determined by way of

planning.

* Air and sea

It is important that the territory should be bordered by a coast-line to ensure unrestricted access.

Contact with foreign countries - links with Western Europe is especially important, because the rest

of South Africa will more and more seek contact with countries to the North and the East.

* Minerals and metals

These commodities are not essential because the development thereof will urge the necessity of a

foreign labour force.  It is, therefore, better to import minerals and ores to be processed, and to be

exported again, than to mine them.

4.4 It is a state that is built on its human resources rather  than its natural resources

Of these the following are important:

* The training of our people

* Technological disposition, ability and skill

* Industrial development

* High technology

* An evaluation of all products that are produced in the territory



* The manufacture and export of highly specialised tools, implements and equipment and

components for which there are a market in neighbouring countries

* Generating capital

* Alloy plants

The importance of small business, small industry and family undertakings must be emphasised, and

inmates of the Volkstaat must become familiarised with it and trained therein.

When the Volkstaat meets the above-mentioned requirements, it can liaise, enter into treaties, and

conclude economic and constitutional relations with other autonomous countries independently and

freely, and on a voluntary basis, to the mutual benefit of all.

5. CONDITIONS FOR A VOLKSTAAT TO GAIN RECOGNITION

To be put into commission successfully, the Volkstaat will have to be acceptable for compatriots,

but also for the rest of the RSA, and to gain international recognition it will have to confirm to

specific conditions as well.

5.1  Acceptance by compatriots

To comply with the acceptance of compatriots, is a difficult task.  Afrikaners simultaneously

experience the loss of power and a power syndrome.  As a result of a constitutional landslide, and a

social revolution that is taking place, Afrikaners lost their political supremacy, and became a fairly

powerless minority of about 6% of the enfranchised citizens of the RSA.  Social institutions such as

statutory bodies, schools, and all educational, health and welfare organisations, defence and

security services became accessible to all communities in the open society, and will be occupied in

accordance with the composition of the population, in order to "normalise" the South African

society.  The Reconstruction and Development Programme is directed towards nation-building and

is implementing the ideal for a new society.

Resistance by minority groups will not be tolerated by the government or the population, and

ultimately it may lead to the absorption, expulsion or even estinction of such communities (cf. Prof

J. J.  Venter in Tydskrif vir Rasse-aangeleenthede, SABRA, Vol. 40, No 4, Appendix 9).



Against these precarious prospects a large portion of the Afrikaner people live under the delusion

of a power syndrome.  On the one hand there is a misplaced self-confidence of compatriots who are

convinced that they need no protection to entrench the future, the identity and the survival of the

Afrikaner people.

On the other hand there is the vigorous approach which seeks to enforce these situations by means

of demands and threats.  Then there are those who are still claiming the whole country as their

nation's territory, whilst others want to determine the borders of a Volkstaat according to own

preferences and demands.

Both these groups will have to be patiently towards the acceptance of the reality, and to get

compatriots to accept this as a prerequisite for the Volkstaat to be recognised, will take time.  To

make decisions hastily, and to determine acceptable borders for the territory, for which a large

portion of the Afrikaner people are not yet prepared, can be counter-productive and can lead to the

rejection of the proposals.  To make unattainable and unworkable proposals, in an attempt to get

the acceptance of compatriots will lead to disillusionment.  The Afrikaner people will still have to

get to terms with themselves to accept the idea of a Volkstaat as is defined by the main objective of

AVSTIG, and for that, time will have to be allowed for debates and a maturing process.  The cause

will be seriously harmed by any precipitous action.

5.2  Acceptance by the authorities and the inhabitants of the RSA

The government is controlled by the black majority, and the ANC entrenched itself in the central

parliament and in eight of the nine provinces.  The interim constitution as well as the new

constitution, that has to be drafted in the following years, reject all forms of distinction on the basis

of race or colour.  A bill of human rights acts as watchdog to guard against the practice of any form

of  "apartheid".

The Volkstaatraad, nevertheless, received statutory status through the Interim Constitution, and

Principle 34 stipulates that the new constitution has to accommodate the Volkstaat if it is accepted

by the parties.  For such an acceptance certain prerequisites have to comply with the following:

5.2.1  The Volkstaat is being negotiated for a people, not for whites or for a race group.  The

right

of a people to form its own constitutional system is commonly acknowledged.



5.2.2 The territory for a Volkstaat must not claim the economic core of the parent state, or

cripple its territory or deprive it of its natural resources.

5.2.3 Rights and privileges of non compatriots within the Volkstaat may not be renounced or

taken away.

5.2.4 To effectuate the implementation of the Volkstaat large numbers of people may not be

uprooted and resettled against their will.

The question arises why the authorities or other interested parties may approve a Volkstaat. The

answer is that stability, peace and economic growth can only transpire where ethnic insurgence,

rivalry for political power, labour disruption and social unrest are not experienced.  It must be

accepted that a large portion of the Afrikaner people will not come to terms with everlasting loss of

political power and social alienation.  The Volkstaat is, therefore, not only of interest to the

Afrikaner people but is also to the advantage of the rest of the RSA It will be for the good to the

government of the RSA to co-operate in the accomplishment of a Volkstaat that will take the

above-mentioned prerequisites into consideration.

5.3 International acceptance

It can willingly be accepted that an internal agreement, i.e. between Afrikaners and the rest of the

RSA, will also receive international recognition. It has already been confirmed by pronouncements

by difference highly reputed representatives of foreign governments and international bodies.  The

question is whether an appeal can also be made to international bodies or foreign governments to

support the Afrikaner in his aspirations.  One should not rely too much on this, because the RSA

government will also make a counter appeal to such authorities.  What, however, is true, is that the

international world will encourage the RSA to eliminate disruptive powers and circumstances

within its own ranks to promote world peace in such a way.  It will also be to the benefit of the

RSA

Summary : The conditions for the recognition of the Volkstaat will be subjected to severe

demands, and it can be expected that all three interested parties (the Afrikaner people, the RSA and

abroad) will make demands that will have to be reconciled among them.  The important conditions

of time and patience will have to be stressed.

6. OBSTACLES IN THE WAY OF A VOLKSTAAT



In addition to difficult conditions that will have to be satisfied to secure a Volkstaat, there are also

obstacles towards attaining it that will have to be overcome.  Some of them will seemingly be

insurmountable.

6.1 The distribution of Afrikaners across the whole country

It is well-known that the Afrikaner is scattered over the whole of South Africa, and that he or she

has no heartland, like the black peoples, that are not inhabited by much larger numbers of non-

Afrikaners.  To artificially separate black and white towns that became economically intertwined,

and in that way confirm a population majority, cannot be regarded seriously.  To declare farm-units,

that are dependent on foreign labour, as white areas because the farmer possesses the title deed,

holds no constitutional reasoning - the farm with it's title deed is part and parcel of the relevant

province.

Let us take Pretoria as an example.  By virtue of the Group Areas and former statutes that date

back to the period of the ZAR, Pretoria developed as a white town surrounded by a couple of

locations with black residents on it's outskirts. The city with its white and black residents developed

as a unit; the fact that Mamelodi is situated in another magisterial district means at most that they

fall under the jurisdiction of other magistrates.  In essence Pretoria, Mamelodi, Atteridgeville, Ga

Rankuwa and Eersterus share common organs as in the case of Siamese twins.  No single service

e.g. refuse removal services, Waltloo's or Rosslyn's industries etc. and no office block or hospital

within Pretoria can function without the assistance of residents of the black townships.  To want to

maintain the interdependency of a community in all other respects on the one hand, but wishes on

the other hand to separate it politically and to establish a Volkstaat, is not only not feasible, but

wishful thinking.  This applies to the largest part of the country (cf. Carel Boshoff, Die afbakening

van 'n Volkstaat, Appendix 2).

6.2 The vested interests of Afrikaners

The concerns of Afrikaners, also those who are in favour of the establishment of a Volkstaat, are

mostly tied and non-transferable.  It applies not only to the Afrikaner's residence but also to his or

her work - if it happens to be in a office, a factory or on a farm.  It applies to his or her school,

university, technicon, bank, church, the CSIR the HSRC, Escom, Sasol, Iscor - like himself/herself

everything he/she possesses or is concerned with, lies scattered over the entire country.  The

Afrikaner's cultural heritage - the monument in honour of the Afrikaans language (Taalmonument)



is situated in the western Cape, the Blood River terrain and the Church of the Covenant is to be

found in KwaZulu-Natal, the monument in honour of women and children who died during the

Anglo-Boer War (Vrouemonument) was erected in the Orange Free State, and the Voortrekker

Monument in the PWV area.  Where does one establish a Volkstaat that serves personal interests

and sentiment?  If our answer would be where most of the Afrikaners live, we are confronted with

the third obstacle.

6.3  The distribution of the black population of the RSA

Pretoria has already been referred to.  What applies here, applies to the rest of the country - there

are more non-Afrikaners living where the Afrikaner has settled; any population-distribution chart

substantiates this.  Comparative statistics emphasise this.  The growth rate of the black population

indicates that the numbers may be 50 million by the end of the century, increasing by 1 million per

annum.  The Afrikaners (whose numbers are decreasing) count more or less 2,8 million.  The PWV

government is presently planning to accommodate 25 million people during the next 20 years.  The

majority of black and coloured inhabitants are to be found in the South, East and North of the

country - the same areas where the Afrikaners has settled and which the Afrikaner has developed.

Where the population of the PWV amounts to 364 people per sq. km, that for the Northern Cape is

2 persons per sq. km.  To evacuate a region for a Volkstaat within such a populous and intertwined

society, and then to allow Afrikaners to settle there to become an absolute majority, will be more

difficult than to debur a scrambled egg, figuratively speaking (cf. maps in Annexure 4).

6.4 Labour dependency

The Afrikaners' attitude towards labour will be one of the most important obstacles en route to a

Volkstaat.  Foreign labour is such a deep-rooted concern that is could jeopardise self-determination

and the establishment of a Volkstaat to become only a figment of the imagination. proposals that

are aimed at avoiding the necessity of self-activity (self-employment), have within them the seeds of

self-destruction, and no compromise can be allowed.  Labour is a lever that is not only successfully

used with regard to wage demands and working conditions, but provides a powerful weapon for

any political struggle.  Signs of subordination and servitude will be eliminated very quickly in any

industrial dispensation, i.e. within the Volkstaat or with regard to commuting labour or in border

industry situations, and the political order that depends on this attitude, will be irrevocably

disrupted.  The elimination of this obstacle is not based on purism or racism, it is the only built-in



preparedness that can keep the Volkstaat intact.  AVSTIG is of the opinion that this matter forms

the dividing point between the real and fictitious Volkstaat .... the conditio sine qua non.

7. MATTERS TO BE CLARIFIED

7.1 Citizenship

Citizenship will have to be normalised when the Volkstaat is established.  That is to say, citizenship

will have to be granted to all permanent inhabitants of the land, along with those citizens who

founded the Volkstaat.  International regulations will apply to immigration, and foreigners in the

country will enjoy the customary accepted protection, but will be subjected to restrictions.

Nationality, being testified by identification, and certain rights may be granted to prospective

inhabitants who would wish to be united with the Volkstaat or to settle there.  Citizenship implying

franchise and the right to be elected to governmental bodies, however, will only be granted to

inhabitants and prospective inhabitants, who have certain assets in the Volkstaat, so that a

preponderance of people living outside the State cannot seize control. (This matter is being argued,

comprehensively by Dr C. J. Jooste, member of the Volkstaatraad, cf. Appendix 5.)

7.2 Relations with the RSA

In addition to the establishment of the Volkstaatraad as is entrenched in statutury, attention must

also be given to the relations of the Volkstaat with the RSA and its provinces, and to locating the

borders of a proposed Volkstaat.  Such relations will evolve by degrees.  As the prospects of self-

determination gain in momentum it will necessitate requirements to be negotiated and this, in

AVSTIG's opinion, will lead to an independent state that will most certainly work in concert with

other Southern African states in a commonwealth for mutual benefit.  Different forms of self-

determination may be put into operation in that way.  For the sake of maintaining good relations

with the RSA and its provinces, it is desirable that the Volkstaat will not have to replace an existing

province or would be the cause that an existing province be abolished, but that initially the

stablishment of "a tenth province" should rather be negotiated.  This province can determine on its

own how to advance towards self-determination.  For that very reason, it appears that the different

provinces are eager to write their own constitutions (which is admissible in terms of the

Constitution), and that these constitutions will not be necessarily the same (the so-called assimetric

principle) as, for example, in the case of the German "Bundesstate” and can for example also be

expected of KwaZulu-Natal, that must still accommodate a monarchy. (Cf also "Enkele gedagtes

oor selfbeskikking", by Carel IV, cf. Appendix 6.)



7.3 Bill of Human Rights

It is being accepted that the Bill of Human Rights, as a supplement to the Constitutions of the RSA,

safeguards the principle of equality of all citizens in the RSA.  Accordingly it implies that no

restriction, regulation or discrimination regarding rights and privileges on the ground of ethnicity,

race, sex or language is allowed.

A prerequisite for the establishment of a Volkstaat for Afrikaners is the demarcation, occupation

and development of certain areas, and therefore it will mean that in the process of attaining a

Volkstaat certain agreements with regard to the proposed territory will have to be negotiated.  In

this regard attention is given especially to immigration, settlement and resettlement, and the

admission to public institutions.  Consequently it will involve labour regulations and the right to

raise capital by way of loans and investments for certain big development projects and

infrastructure.

The recognition of the Volkstaat in principle, the demarcation of its borders, and the

implementation of the Declaration in the proposed territory must be negotiated before the

Volkstaat becomes a reality.

7.4 Afrikaners not residing within the borders of the Volkstaat

Afrikaners find themselves in a basically unsatisfactory situation at present.  On the one hand they

are living scattered over the length and breadth of South Africa as a minority in every rural and

urban area, absorbed by and dependent on an economical system which they have to share with

non Afrikaners.  Only at residential level people can develop an own community life because people

sharing the same cultural values, naturally are inclined to group together.  The distribution pattern

as well as the established mutual interests of Afrikaners and labour dependency as described under

6.2 and 6.4, are obviously a given reality that cannot be disputed.  No demarcation of a Volkstaat

territory, be a continuous populated area, or a number of cantons where Afrikaners are more

densely concentrated, can solve the problem.  If Afrikaners are not willing to uproot themselves and

to establish new interests in a new homeland, the pursuit for freedom shall be in vain. (Cf

information on population distribution and growth as put before the Volkstaat Council by Mr Dirk

Viljoen.  Cf Appendix 7.)



A smaller homeland, wherever it may be, will exclude large numbers of Afrikaners.  When

migration of Afrikaners does, however, commence, it must be assured that thousands of Afrikaners,

who cannot or do not want to settle in the Volkstaat, will where they are settled today.  Their

interests, rights and safety may not be ignored, and even if the Volkstaatraad may not be instructed

thereto, this council, to submit a complete report, will have to make recommendations about how

to tackle the problem.  It should, however, not become its main task.  In AVSTIG's proposal this

matter will be returned to.

7.5 Unworkable expectations

Of the matters that must be elucidated, naive expectations, false solutions and emotional demands

are the most difficult to handle.  Afrikaners generally resist changes (RC factor).  There are,

furthermore, deep-seated emotional, historical and sentimental roots that refrain our people from

being uprooted and waiving events dear to them.  There is the title deed argument that has no

constitutional significance, but is extremely important in this regard.  The inability to fathom the

depth of the change that transpired in South Africa to evaluate the consequences, and to accept the

impact thereof, all lead to surficial solutions, unreachable expectations and unworkable proposals.

It obstructs our thinking and must be handled with discretion and sympathy.

Hasty solutions and proposals, with which the Volkstaatraad or the Government are also

confronted, can lead to rejection and resistance.  Time must be allowed and information distributed,

interested groups must be approached and problems discussed.  The Volkstaatraad must not scamp

its task too hastily.  Festina lente is in this regard advisable.

8. AVSTIG'S PROPOSAL

These proposals cannot be considered without the preceding introduction and the contributions in

terms of the research and introspection with which SABRA, the Oranjewerkers, AVSTIG and

others were engaged in, should be given due credit (Cf Appendixes 10, 11 & 18.)

8.1 A territory

The territory that AVSTIG proposes to be proclaimed as a Volkstaat, is to a large extent situated

within the Northern Cape Province, but also includes a few districts in the southern Orange Free

State and in the western part of the Western Cape.  The Orange River in the North is not taken as

boundary, but rather the watershed to the North of Philippolis, Fauresmith, Koffiefontein and



Jacobsdal.  It is generally accepted that a river as an international borderline is ineffective, because

it may generate contradictory or competitive interests on either side of it, and may therefore as

boundary, develop into an object for dispute (cf. Prof Roelf Botha, Appendix 3).  The Western

Cape districts of Vanrhynsdorp, Vredendal and Clanwilliam as far as Saldanha are included because

they form, due to their setting and character, a natural part of the Northern Cape.  The Olifant and

Doring Rivers being essential resources are the important rivers flowing through these districts, and

at Saldanha, a modern, well-equipped harbour which is not of material interest to the Western Cape

can provide import-export facilities.   Harbours at Simon's Town, not 200km from Saldanha, Cape

Town, Gordon's Bay and Mossel Bay are already at the disposal of the Western Cape.

The north-western districts of the Northern Cape and the city of Kimberly will not become part of

the Volkstaat due to the irreversible intertwinement of the population pattern of this region.

As for the following reasons this territory is unique:

8.1.1 The population and population distribution

This territory, of 500 000 sq. km has only 760 000 inhabitants - less than 2 persons per sq. km.

The Whites mostly Afrikaners, constitute more or less 120 000, the Blacks 130 000, and the

Coloureds 510 000.  If the more densely populated areas like Kimberly and the districts of

Warrenton, Postmasburg and Kuruman, and the traditional Coloured areas in the West are to be

excluded, the remaining population will be so small that only about 100 000 additional Afrikaners

will effectuate a majority.

Furthermore, by far the greater part of the territory was never inhabited by Blacks, and therefore

they cannot claim that these parts traditionally belong to them on historical grounds.  The reason

why this territory is under developed and unoccupied, is certainly not as a result of a lack of

potential, but because South Africa developed around four growth points over the time space of

three centuries.  They are the PWV, Durban-Pinetown, Port Elizabeth and the Cape Peninsula

growth points.  The Northern Cape has never been considered a growth point.

8.1.2 The agricultural potential of the territory includes the Orange River Development Project,

which includes the intensively cultivated regions of the Lower Orange and Vanderkloof-Douglas

areas.  Here fruit, vegetables, grain and cotton of the highest yield per hectare in the country are

being produced.  If the Lesotho-Highlands Scheme is being reassessed, as is now under discussion,



the potential for agricultural expansion and urban development will be enormous.  The whole

proposed scheme can then be completed. (Cf Appendixes 8 & 14.)

The Orange River also offers the prospect to be divided at Prieska, which will result in part of the

flow-off to be redirected and to flow by gravitational force done, round a bend along Brandvlei, to

again join the main stream at Aughrabies.  This scheme is investigated for AVSTIG by the

engineering firm Bruinette, Kruger and Stofberg. (Cf Appendix 16.)

The Doring River in the South-West transporting high quality unpolluted water from the Cedarberg

catchment area, can be developed into another growth point by letting the Aspoort Scheme

becoming operative.  The investigation been completed. (Cf Appendix 15.)

The Olifants River area has for the greater part been developed, and guarantees a prosperous

community, but can still be expanded.  Studies in this regard have already been carried out.

The rest of the territory lends itself to extensive farming, which is well established.  Wool and meat

farming are of the utmost importance, but it is the efflorescent ostrich-farming industry that really

has the potential to thrive under optimally favourable climatic conditions.  Game and fish off the

West coast, can make a valuable contribution to the industry.  In the Northern Cape much more can

be produced than can be consumed by the suggested population of the Volkstaat (2-3 million), and

with added value, a profitable export trade can be established.  For further information the Council

is referred to the important study on the development of the Northern Cape by Dr Vorster Viljoen

for AVSTIG during 1993/94. (Cf Appendix 12.)

8.1.3 Technological and industrial development

The Afrikaner, as a highly skilled and technically orientated worker, can most certainly provide

guarantee that the technological and industrial development would be of First World standard.  The

development of natural gas on the West Coast and solar heating - the Karoo being the region with

the highest solar radiation in the world - and hydro-electric generation, offer new ways to generate

energy that will least affect the environment as far as pollution is concerned.  The chairman of the

Volkstaatraad on occasion expressed the view that this region, could aptly be developed to become

the silicon valley of Africa.  Through technical enterprise, highly specialised instruments, machine

accessories, implements, alloy and chemicals for mines, industries and agricultural products can be

provided to the rest of Africa.  Alloy plants, processed leather and other forms of high technology

can ensure a flourishing economy. (Cf Appendix 17.)



8.1.4 Being a safe investment region for international investments, the Volkstaat can

provide in a growing need for facilities and other services in which international investors

would be interested in.

8.1.5 Air and sea-passages offered by the Northern Cape with its outstretched coastline can

ensure unrestricted linkages with Western Europe and foreign countries.  While the rest of South

Africa will become more directed towards Africa and the East, the Afrikaner would want to liaise

with his countries of origin in Western Europe.

8.1.6 The Northern Cape is a tourist country which could hardly be excelled.  As a source of

income tourism is considered to have the highest assets.  Namaqualand's wealth of flowers, the

Aughrabies Falls, the Kalahari Gemsbok Park, the outstretched plains of the Karoo providing safe

hunting-grounds, a healthy climate and security aspects will attract tourists from all parts of the

world.

Summary. for the Afrikaner people, who as a minority group suffered far-reaching loss of power

and feels uncertain regarding its future, AVSTIG's proposal offers an opportunity by God's

providence, to set up its own future.  Only three cities, with 300000-500000 inhabitants established

on Volkstaat principles surrounded by technological and industrial ventures, offer the Afrikaner

people a chance to survive, to contribute to the rest of Africa and to fulfil its mission.

8.2  Declaration of Intent

The occupation and development of the proposed territory for the Volkstaat cannot occur

overnight. Therefore allowance must be made for time which is needed to establish the proposed

Volkstaat.  When the Volkstaat has been properly established there must, however, be no second

thoughts about is.  Furthermore, safeguards must be given for the protection of the safety, rights

and interests of Afrikaners within and residing outside the proposed territory.  A Declaration of

Intent that includes these matters, must be taken up by the Constitution Making Body and

included into the new Constitution.  It must at the very least include the recognition of the

Afrikaner people's right to self-determination, the outlining of the territory, government

support and certain safety guarantees and steps to assist the Volkstaat towards

independence.  Time-scales can even be added thereto.  The value of the Balfour Declaration in

1917 for the establishment of the State of Israel must here be kept in mind.



8.3 Steps towards accomplishing the Volkstaat

Along with the Declaration of Intent, that can be seen as the first step towards accomplishing the

establishment of the Volkstaat, the Volkstaatraad must attend to and make suggestions on further

steps towards accomplishing the Volkstaat.  Among these the following can be considered:

8.3.1 The establishment of a Development Council which will have to attend to the planning and

management aspects of the process strategically.

8.3.2 The establishment of a Government Formation Authority (Staatstigtingsgesag) who can

start within the proposed territory with the structuring of the various departments-to-be, and attend

to their establishment and development.

8.3.3 Setting up Local Groups or Trek-parties which mobilise support on grass-roots level,

render assistance to families who are ready to resettle, and which can incite a wide-spread desire

and enthusiasm for the Volkstaat.

Ultimately the Volkstaat will be achieved by a growing yearning after self-determination which will

result in resettlement.  When the Afrikaner people becomes an absolute majority in the propose

territory and measures up to all the predetermined requirements of a Volkstaat, its freedom will

then be secured.  The process will have to be introduced progressively and systematically step by

step and will achieve its independency by a people claiming that territory for itself, elect its own

government, which will enjoys international recognition.

8.4 Afrikaners not accommodated within the Volkstaat

Afrikaners not residing within the boundaries of the  Volkstaat will be found across the entire

country as minor groups, and it is not practical to try to accommodate them within individual

cantons.  The fear to be engulfed and absorbed by the rest of the RSA will still haunt them.  Labour

independency will be difficult to put into practice, and constitutional independency will be

impossible or will constantly be threatened.

Their cultural aspirations towards self-determination must, as far as possible, be entrenched.  It will

be an uphill struggle under circumstances where a Bill of Human Rights committed itself to

obtaining equal rights for all citizens, nation building and affirmative action. Their language and

education will continually be threatened and they will never have the assurance of obtaining a job



and enjoying labour security.  Children who must be accommodated to receive schooling according

to government planning, will occupy every possible education space and facility, and an

unemployed multitude of about 8 million will compete for jobs, with an affirmative programme

affecting both disciplines. (Cf Anna Boshoffs submission on education in the RSA to the

Volkstaatraad, Appendix 19.)

Afrikaners residing outside the Volkstaat will have to get the assurance that they will enjoy

protection regarding personal safety, assurance of interests and safeguarding of rights.

The above must allow for free movement, professional practice, protection of property,

community controlled education and preservation of language rights.  Running private schools and

maintaining an own community life must be secured.

For this purpose (details have still to be worked out) the establishment of an Afrikaner Volksraad

or Cultural Council (Kultuurraad), that enjoys constitutional recognition, is essential. This council

must be financially supported by the government and must be provided with an own budget.

Examples of similar groups rights are being found in countries like Belgium, Canada and elsewhere,

albeit under continuous pressure and unsatisfactory conditions.

These proposals will, however, never replace the need for a Volkstaat.

8.5 The Bill of Human Rights

AVSTIG proposes that through negotiations the Bill of Human Rights regarding the recognition

and establishment of the Volkstaat shall be applied in such a way that the success thereof shall not

be annulled.  It implies that regulations will have to be made regarding work opportunities,

immigration, education, settlement of small farmers, informal housing, etc, or that will prevent the

influx of non-Afrikaners into developed areas in the sparsely and unpopulated regions in the

proposed Volkstaat territory.  These submissions will have to be accepted as part of the solution, if

there is to be continued with establishing a Volkstaat for Afrikaners in real earnest.

9. STEPS ALREADY TAKEN BY AVSTIG

9.1 Research



AVSTIG's research dates back to the work of SABRA being done since its founding in 1948.

Since 1968 attention had already been focused on the then so-called white growth points, and was

followed up in 1980 by submitting the proposals for the Orange River Development Projects which

was indicated as a growth point for a Volkstaat.  The Vereniging van Oranjewerkers, who

especially relied on self-action and growth points, was founded in 1980.  AVSTIG was founded

during 1988 and formulated its present proposals.  Important presentations that were published

during that time, are a variety of articles which appeared in Tydskrif vir Rasse-aangeleenthede; Die

Volkstaat as Afrikanerbestemming (SABRA) and the Freedom Series (Vryheidsreeks) which

include the following books:

Part 1.  Selfbeskikking en Sesessie, Die Saak vir die Afrikanervolk, by AWG Raath.

Part 2. 'n Volkstaat vir Boere-Afrikaners. Lesse uit die Joodse Besetting van Palestina, by C. J.

Jooste.

Part 3.  Grondwetlike Gesprekvoering in Suid-Afrika.  Handleiding vir Ondersteuners van die

Volkstaatgedagte, by CJ Jooste.

Part 4. Grondwetlike Riglyne vir 'n Toekomstige Afrikanerstaat.  'n Historiese Ondersoek, by

AWG Raath.

Part 5.  Grondwetlike Beskerming vir Suid-Afrika se Minderhede.  Met Besondere Verwysing na

Menseregte, Selfbeskikking en die Boere-Afrikanervolk, by C. J. Jooste.

Part 6. Afrikaners na Apartheid.  'n Verantwoording, met die Kultuurkritiese Werk van N. P. van

Wyk Louw as Aanleiding tot 'n  Eie Afrikaanse Kultuurbegrip, by Carel IV Boshoff.

Part 7.  Afrikaner Self-determination.  A Current Appraisal, by C. J. Jooste.

9.2 During 1993/94 a Development Study has been conducted in the proposed territory.  It was

undertaken by Dr Vorster Viljoen, a developmental economist who aquired considerable experience

in relevant fields.  He is assisted by a panel of specialists, amongst others the following:

Mr Johann Wingard (chairman)

Mr Carel IV Boshoff (secretary)

Dr Dan du Plessis (economist)

Mr Frans Jacobs (economist)



Mr Louis Heyl (economist)

Mr Dirk Viljoen (planner)

Prof Nic Wessels (technologist)

Dr Thinus Basson (technologist)

Prof Jozef Henning (entrepreneur)

Mr Anton Jooste (entrepreneur)

Dr Willie Schoeman (entrepreneur)

Mr Appie Pienaar (accountant)

Prof Carel Boshoff (principal)

(Cf Appendix 12.)

9.3 A Volkstaat Investment Fund (Volkstaatbeleggingsfonds) was registered in 1993.  An asset of

R200 million to be collected within two years is envisaged to sponsor this enterprise. (Cf Appendix

13.)

9.4 During 1991 Orania was bought, a construction town of the Department of Water Affairs

which had been developed on the banks of the Orange River.  The town was then experiencing

decay, and is now being run as a Volkstaat town where businesses are practised and all labour is

done by the Volkstaters themselves.  Since its purchase Orania attracted international attention, and

during the past years a succession of Radio, TV, newspaper and magazine journalists from all parts

of the world have visited the town and sent positive (and negative) reports into the world.  The

most important matter, however, is that the community is established as a Volkstaat town, and is

putting to the test the principles of a Volkstaat, as envisaged by AVSTIG.  About 400 Volkstaat

pioneers, consisting of a variety of young people, old folk and children, entrepreneurs and

pensioners, highly skilled workers and manual labourers, have settled here already and are at the

present practising 53 business undertakings.  Almost 100 children attend school.  In principle the

Volkstaat for Afrikaners has been established in Orania.

10. APPENDIXES

The following appendixes, attached to this submission, supplied information for the compilation of

this report:

1. Constitution of the Afrikanervryheidstigting (AVSTIG) 1994.

2. Carel IV Boshoff, Die Afbakening van 'n Volkstaat.



3. Prof P. Roelf Botha, Geopolitical Units as a basis for a Regionalised Constitutional 

Dispensation for South Africa, RSA 2000, Vol 10 No 2,1988 RGN.

4. Maps and tables.

4.1 Density of population RSA, Whites and Blacks

4.2 Density of population RSA, Coloured and Asians

4.3 Population distribution 1991.

4.4 South African's population growth from 1900 - 2020

4.5 Projected population of Black towns - PWV

4.6 Northern-West Cape where the Afrikaner Volkstaat is proposed

5. Burgerskap.  Submission by Dr C. J.  Jooste to the Nation-state Council.

Burgerskap in die Volkstaat - vir oorweging CVM Boshoff AVSTIG 15 junie 1993.

6. Enkele gedagtes oor selfbeskikking, Carel IV Boshoff.

7. Gegewens oor bevolkingsgroei en bevolkingsverspreiding in die RSA, as submitted by Mr 

D. J.  Viljoen.

8. Alternatiewe voorstelle vir die Lesotho-Hooglandskema - Prof D. G.  Midgley, Investment 

and the Water Supply Infrastructure.  Proposals by Mr Ben Seiffert, Engineer NTK

9. Lot van Minderhede in 'n Eenheidstaat.  Prof JF Venter, Die Volkstaat in verhouding tot 

ander moontlikhede.  Tydskrif vir Rasse-aangeleenthede, SABRAVol 40 No 4, Okt-Des 

1989 bl 66 - 71.  Dr CJ Jooste, Grondwetlike Beskerming vir Suid-Afrika se minderhede; 

Vryheidsreeks nr 5.

10. C. W. H.  Boshoff en andere, Die Volkstaat as Afrikanerbestemming SABRA 1989.



PUBLIC SERVICE COMMISSION

ANNEXURE

GENERAL COMMENTS ON THE DRAFT FORMULATIONS ON PUBLIC

ADMINISTRATION

INTRODUCTION

The purpose of this document is to give the Public Service Commission's comments on the

Constitutional Assembly's draft formulations on Public Administration.

COMMENTS

1 . In broad terms the draft formulations differ substantially from the existing system for the

Public Service.  The Minister responsible for the Public Service and the Commission is

currently engaged in the creation of the Department for the Public Service and

Administration.  However, no clarity exists at present as to the specific functions that are

envisaged for the Office of the Minister and which functions will be retained by the

Commission, which will ultimately have a decisive influence on the comments regarding the

draft formulations.  The draft formulations are difficult to evaluate because it cannot be

analysed within the context of the proposed final Constitution as a whole.  The present

Constitution, for example, contains a number of provisions which have a bearing on public

administration and it is not known whether, to what extent and in what form, such

provisions are to be included in the proposed final Constitution.  The relevant provisions in

the present Constitution are inter alia the following:

* Sections 3(3) and 3(6) which deal with language usage in dealings with any public 

administration.

* Section 7(2) which deals with the application of the Chapter dealing with

fundamental rights to inter alia administrative decisions.

* Section 23 which deals specifically with access to information.  Section 24 which

deals specifically with administrative justice.  Section 27 which deals with labour

relations.



* Section 33 which deals with limitation of fundamental rights.

* Sections 110 to 114 which deal with the Public Protector who has a specific role

regarding fair public administration.

* Section 126 which inter alia deals with the functions which provinces will

administer and also the competency relationship between the provincial level and the

national level as regards the rendering of public services.

* Section 187 which deals with procurement administration.

* Sections 191 to 194 which deal with the Auditor-General.

* Sections 198 to 206 which deal with the Financial and Fiscal Commission.

It is also not clear whether it is the intention that the final Constitution should contain

specific provisions regarding the SA Police Service and National Defence Force, as is

presently the case in the interim Constitution (Sections 214 to 228).

2. The draft formulations deal with public administration in broad terms, and then go on to

deal specifically with the Public Administration Commission.  From these formulations a

number of issues/questions can be posed:

(a) The general provisions regarding "Basic values and principles governing public

administration" can be formulated so that they relate to and do not overlap with

fundamental rights and principles provided for elsewhere in the Constitution, but this

is not possible unless the full text of the proposed final Constitution is available.

This is not a criticism of the proposed draft formulations as such, but only a

practical problem in evaluating the formulation and commenting thereon.

(b) The wording of the following provisions in clause 1(1) could be problematic:

(i) Subclause (a) (ethics)



It might be self-evident that the democratic values and principles enshrined in the

Constitution apply to all.  However, it will be necessary to define the institutions

to which these provisions apply.  The principles listed stand on equal footing to

the other provisions in the Constitution.

(ii) Subclause (b) (human resource management)

The question is whether human resources should be singled out.  The other

resources could be considered as equally important.

(iii)Subclause (c) (efficient use of resources)

The term "economic" is included in "efficiency".  Should these objectives only be

"promoted"?

(iv)Subclause (d) (transparency)

Transparency could go much further than the provision of information.

(v) Subclause (e) (development orientation)

Public Administration should not only be development-oriented.  However,

impartiality and equity should also stand as principles on their own.

(vi)Subclause (f) (participatory policy-making)

This clause is perhaps too wide.  On strength of this provision the public (or

individual persons) could demand to be involved in policy-making.  The

arrangement is not practical and could also hamstring the government.  Policy-

making should however be consultative.

(c) Provision 1(2) of the part dealing with Basic Values and Principles is unclear,

because it is not defined which bodies and institutions at what levels are covered by

the reference to "employees in public administration".  Not all such institutions

necessarily provide terms and conditions of service that are regulated by a law and

all such bodies and institutions definitely do not provide pension schemes regulated



by a law.  Many of the intended bodies and institutions have terms and conditions of

service, including pension arrangements, that are determined, for example, by means

of collective bargaining arrangements.  Probably the best would be to omit provision

1(2) from the part dealing with Basic Values and Principles and to include it in the

provisions relating specifically to the Public Service.

(d) Basically the same reasoning as set out in (b) above applies to provision 1(3) of the

part dealing with Basic Values and Principles.  The section on making a "limited

number of political appointments in public administration" should perhaps not be

included under Basic Values and Principles.  The term 'political appointments' is

unclear and should perhaps be defined more precisely.  From the explanation given

in 3.4 of the Appendix (Theme Committee 6. 1, Final Report on Public Service, as

at 9 May 1995) it is clear that the question of political appointments is a matter

which can be dealt with on a normal contractual basis (in the case of the

appointment of ministerial advisers) and, as regards appointments in the

management echelon of the Public Service, should be dealt with in terms of the act

or acts regulating the Public Service.

(e) Provision 1(4) could potentially contradict the principle of one Public Service

because it could empower provinces to have their own laws on the Public Service.

(f) If the intention of the draft formulations pertaining to public administration is

intended to deal with all aspects of public administration, it should then include all

the arrangements/bodies/institutions such as the Auditor-General, the Public

Protector, tender boards, procurement procedures and the Financial and Fiscal

Commission that form part of the system, to ensure sound public administration and

not only with the Public Administration Commission.

(g) The proposed arrangement to have a single Public Administration Commission

could pose practical problems.  The provisions set out in item 2 of the draft

proposals seem to indicate that the proposed Public Administration Commission will

perform (and report upon) functions relating to public administration at the national

and provincial level.  However, the draft proposals do not give a clear picture of the

intended jurisdiction of the Public Administration Commission and the proposed

arrangements could potentially conflict with Constitutional Principle XXIX.



3. In relation to the proposed Public Administration Commission (PAC) as such, the 

following should be considered:

(a) The functions of the PAC are unclear.  No indication is given as to the status/weight

of the PAC's advisory function.  The question arises whether this advice will have

the same statutory power as that of the recommendations/directions of the present

Public Service Commission?  If not, in whom will those powers (such as career

incidents where objectivity and fairness are of the utmost importance) be vested and

to what extent will the advice of the PAC on these matters need to be heeded?  It

might be necessary to spell out the role and functions of the PAC in the

administrative system in the Constitution.

(b) Without an indication of the role and functions (and powers) of a body it is difficult

to assess how it will function in practice.  The proposed arrangement would appear

to be an attempt to combine the existing arrangement of a Public Service

Commission and nine Provincial Service Commissions.  It is not clear how such a

Commission would function in practice.

(c) Provision 2(5) could potentially create conflict between the President, Parliament

and the provinces.

4. The provisions regarding the Public Service in item 4 of the draft proposals are sketchy.  

The relevant provisions should potentially cover the following:

(a) That there shall be a single public service for the Republic comprising those

institutions and services indicated in an Act of Parliament. (This is necessary to

ensure clarity as regards the education service, the SA Police Service, National

Defence Force, Correctional Services, the National Intelligence Agency and the SA

Secret Service being part of the Public Service.)

(b) That the organisation, post structure, post establishment, terms and conditions of

service and career incidents of the Public Service shall be regulated by law: Provided

that separate laws can be made applicable to components and aspects of the Public

Service. (This is necessary to make it possible to have different acts that regulate the

relevant matters, e.g. in regard to the SA Police Service, National Defence Force,

Correctional Services, National Intelligence Agency, SA Secret Service and



education service, where practical considerations dictate this.  This will also make it

possible to, regulate, for example, labour relations arrangements and pension

arrangements pertaining to the Public Service in separate acts where necessary.)

(c) That the Public Service shall be in line with Constitutional Principle XXX. (To be

properly formulated, excluding those aspects already provided for under the "basic

values and principles" and matters provided for separately elsewhere.)

(d) That the security forces shall function in accordance with Constitutional Principle

XXXI (properly formulated), if this is not provided for in separate sections of the

Constitution dealing with the security forces.  The term security forces should also

be replaced by a reference to the specific forces intended.

(e) If the principle of one Public Service is accepted, it follows that an institution will

have to be specifically empowered by the Constitution to be responsible for

measures which will ensure transverse order in the Public Service.  This is essential

to ensure accountability and sound administration.

5. To summarise:

(a) The draft formulations are difficult to evaluate without due cognisance of the other

provisions of the proposed final Constitution.

(b) The draft proposals start off with public administration broadly and then deal with

the proposed PAC and very rudimentarily with the Public Service.

(c) The role, functions and powers of the proposed PAC are not indicated in the draft

formulations, which could be problematic in creating a constitutionally enshrined

body.  The composition of the PAC and how it will function is difficult to determine

without knowing what its functions and powers will be.  It represents an attempt to

combine the existing arrangements in a single framework, which could pose

problems in practice.

(d) The focus and role of the proposed PAC should be aligned with the relevant

Constitutional Principles and should be dealt with in a systems relationship to bodies

and arrangements, such as the Auditor-General, the Public Protector, the Financial



and Fiscal Commission, tender boards and procurement provisions, which all form

part of the system of checks and balances essential to sound administration.

6. The Public Service Commission considers these proposals to be of vital importance to the

country and would like to seek an opportunity to discuss these proposals with the Theme

Committee.



TURN TO ST.  JUDE: PATRON OF HOPELESS AND DESPERATE CASES
COUSIN OF OUR LORD

ST. JUDE SOCIETY
OUR LADY OF MOUNT CARMEL

FISH HOEK

05 July 1995

We enclose a copy of the "UNBORN CHILDREN’S PROTECTION ACT" which formed
part of the recent presentation before the Select Committee on Abortion and Sterilisation.

We consider it of vital importance that this Act be given widespread support to improve the
likelihood of its being taken into account in our country's final constitution.

We, The St Jude Society strongly support the attached document and trust that any decisions
you make on this matter will be for the benefit of the unborn.

BERNARD C MURPHY

THE UNBORN CHILDREN'S PROTECTION ACT

ACT to recognise and protect children from the time of conception to birth and to
provide for incidental matters.

WHEREAS the Parliament of the Republic of South Africa has the power and responsibility to
make laws that protect the rights of all people to enjoy and exercise their fundamental rights
and freedoms, acknowledging its submission to Almighty God in terms of the preamble to the
Constitution of The Republic of South Africa Act No. 200 of 1993.

AND WHEREAS the Constitution provides inter alia that every person shall have the right to
life, the right to freedom and security of person, the right to lawful administrative action when
any of his or her rights or interests is affected or threatened, the right to equality before the
law and to equal protection of the law, that every child shall have the right to parental care, to
security, basic nutrition, basic health and social services and not be subjected to neglect or
abuse, that no person shall be subjected to cruel, inhuman or degrading treatment, and that no
person shall be unfairly discriminated against on the grounds of race, gender, sex, ethnic or
social origin, colour, age, disability, religion, conscience, belief, culture or language.

AND WHEREAS our laws should therefore be in keeping with the Constitution and the
commandments and teachings of Almighty God.

AND WHEREAS one of these commandments is 'Thou shalt not kill'.

AND WHEREAS it has been scientifically established that a separate human life begins at



conception when a Human ovum is fertilised by a Human sperm and that it is the same
individual entirely distinct from the mother who physically develops and grows both in utero
and after birth until maturity.

NOW THEREFORE South Africans should recognise that a separate human life begins at
conception and that the right to life of this human life should be protected from the time of
conception onwards.

1. RECOGNITION OF HUMAN LIFE FROM THE TIME OF CONCEPTION

A separate new human life begins at the time of conception.

2. PROTECTION OF UNBORN CHILDREN

No person shall wilfully or negligently do anything to cause any physical harm to an unborn
child from the time of conception until birth

3. REPEAL OF THE ABORTION AND STERILISATION ACT NO 2 OF 1975 AS
AMENDED

The Abortion and Sterilisation Act No 2 of 1975 and the Abortion and Sterilisation
Amendment Acts No 18 of 1976, No 38 of 1980 and No 48 of 1982 are hereby repealed.

4. RECORDS AND REPORTS

The person in charge of any Medical Institution at which pregnant women are treated shall
keep or cause to be kept a record of the prescribed particulars in respect of any operation,
treatment or instance relating to pregnancy, still-birth, miscarriage, spontaneous or induced
abortion, dilation and curretage, suction aspiration, amniocentesis performed, applied or
occurred at that Institution, and shall
(a) when called upon to do so, make such record available for inspection, to the Secretary for
Health or a person authorised thereto by him in writing; and
(b) transmit to the Secretary for Health within the time prescribed the information prescribed
in terms of this Act.

5. REGULATIONS

The Minister of Health may make regulations -

(a) as to the custody and disposal of the records to be kept in terms of Section 4;
(b) as to the particulars of the records to be kept in terms of Section 4;
(c) as to the particulars and frequency of the reports to be transmitted in terms of Section 4;
(d) generally as to any matter in respect of which he deems it necessary or expedient to make
regulations to achieve the objects of this Act.

6. OFFENCES AND PENALTIES



1. (a) Any person who wilfully or negligently does anything to cause physical harm to an
unborn child from the time of conception until birth shall be guilty of an offence and liable on
conviction to the same penalties applicable to murder or homicide .

1 . (b) The defence of emergency shall only be permissible where the harm caused to the child
was unavoidably caused in trying to save the mother from certain death and two Medical
Practitioners who were not involved in the operation certify in good faith that on medical
grounds the mother's actual physical life was at immediate risk, that all reasonable and
practical measures were taken to  save the child and that the harm to the child was
unavoidable.

2. Any person who contravenes a provision of Section 4 shall be guilty of an offence and liable
on conviction to a fine not exceeding R5 000,00 (Five Thousand Rand) or to imprisonment
not exceeding 3 (Three) months or to both such fine and such imprisonment.

7. SAVINGS

The repeal of any laws by this Act shall not

(a) affect the previous operation of any law so repealed or anything duly done or suffered
under the law so repealed;
(b) affect any right, privilege, obligation, liability or indemnity acquired, accrued, incurred or
granted under any law so repealed.
(c) affect any penalty, forfeiture or punishment incurred in respect of any offence committed
against any law so repealed;
(d) affect any investigation, legal proceeding or remedy in respect of any right, privilege,
obligation, liability, forfeiture or punishment referred to in this section, and any such
investigation, legal proceeding or remedy may be instituted, continued or enforced, and
any such penalty, forfeiture or punishment may be imposed or ordered, as if this Act had not
been passed.

8. OPERATION OF ACT

This Act shall come into operation on the 1995.

9. SHORT TITLE

This Act shall be called the Protection of Unborn Children's Act, 1995.

This Draft Act was prepared by PRO-LIFE S.A. and presented to the Parliamentary Select
Committee on Abortion and Sterilisation in Cape Town on 24th May, 1995, and a copy was
given to the Secretariat of the Committee.



Missionary Sisters of the Precious Blood.
Glen Avent Convent
Umtata

1 Manufacturing and distribution of millions of condoms should be prevented by law.  It
does not prevent aids and teenage pregnancy but lowers human dignity.  God's commandments
must again must again be made living rules to abide with.

2. Breaking up families has become a great tragedy affecting mainly women and children
in our country.  We urgently ask the Government to help and foster family.

3. Job Creation should be taken as a priority lesson crime.

What I think the new constitution should say about this.....

Right to life.
The unborn baby has the right to life.  Abortion is murder, should not be allowed but
condemned.  In Africa culture life is treasured and respected.

2. The President and all those in higher Authority should feel responsible and accountable
to the Higher being who sees to the hearts and minds of all people.  It is not enough that the
government is accountable to the people.



FREE MARKET FOUNDATION

THEME COMMITTEE ONE

SECTION NINE

9. Accountable government

Whilst a giant leap towards accountable government has clearly been achieved by the introduction
of universal franchise multi-party democracy, with a bill of rights, independent courts and the like,
the process is by no means complete.  In terms of Constitutional Principle VI, the new constitution
has to include "appropriate checks and balances to ensure accountability, responsiveness and
openness".

Important accountability provisions are not yet in either the constitution or in ad hoc legislation.
Additional mechanisms to ensure accountable government - at all levels, and in all forms - should
therefore be included in the constitution (or in suitable alternative legislation).

As the world's experience has shown, often under tragic conditions, elections per se are no
guarantee of accountable (or transparent) government.

Mechanisms for ensuring accountable government can clearly not be applied "horizontally" to
private individuals and organisations.  The issue of accountability makes the inappropriateness of
horizontal application particularly clear.

Most of the provisions recommended below are taken from and were recommended by the
Professional Economic Panel (PEP) in its final Report, Appendix I, (obtainable from Robin H Lee
Associates, tel: (011) 486-2143, or from Nedcor and Old Mutual, who sponsored the exercise).
Members of the panel included leading experts from across the political spectrum.

In the interests of completing the process of introducing accountable government to the new South
African democracy, we recommend that provisions to the following effect be included in the
constitution (or in suitable alternative legislation):

Direct democracy

All citizens shall, on obtaining the requisite number of signatures to a petition, have the right to
require the state, at all levels and in all its manifestations, to hold referendums on any law or
decisions, save for those specifically excluded for purposes of national security and economic
stability.



The most unambiguous, effective and increasingly popular method of ensuring accountable
government is direct democracy.  Arguably direct democracy is the only form of true democracy, in
that it is the only way of giving the electorate the final say which is the original objective and
essential purpose of democracy.  The word itself has its etymology in the Greek words debts and
kratos, meaning that the people should have power over themselves.

The right to referenda could be exercised and entrenched in a number of ways.  A separate
submission on this is attached.

Depending on the scope of issues that will be subject to automatic or discretionary referenda, how
referenda are to be called, there are many possible permutations of how suitable direct democracy
clauses would have to be drafted.  Direct democracy being the most unambiguous form of
democracy, it should be subjected to an absolute minimum of dilutions.

Right of appeal and review

The exercise of all administrative discretion shall be subject to an automatic right of approval on the
merits, in addition to the right to an automatic right of review (as are proceedings in courts of first
instance), to and by either the courts, or, in exceptional cases, in higher organ of the state, whose
members must be substantially different.

Performance audit

A Performance Audit office should be established to monitor and ensure the effectiveness of
policies and programmes.

Civil service Code of Conduct

A civil service code of conduct, binding all organs of the state at all levels should be mandated,
readily available, in accessible language and enforced by, inter alia, the Public Protector.  This was
recommended and motivated by the Professional Economic Panel (Par 4, Appendix I).

The principle of equivalence

One of the most effective mechanisms to promote accountability and equity is to ensure that
government is not above the law and cannot exempt itself from ordinary laws of the land it imposes
on others (recommended by Professional Economic Panel, par 7).



Accordingly the constitution should have an equivalence clause so that government will have to
comply with and be subject to its own laws.  This would minimise the adoption of unduly restrictive
and oppressive laws, and minimise countless causes of inefficiency and anomalies.  One of the more
serious examples is the history of government exempting itself from business codes, township laws,
slum laws and the like, thereby effectively prohibiting the private provision of low cost housing.
Consequently there has been a monumental unnecessary and artificial shortage, and urban black
populations have been forced to live in four-roomed "township" housing, which, if privately built,
would have been condemned.

Retrospective law

Retrospective legislation which has the effect of diminishing rights acquired or imposing obligations
which were not imposed under earlier legislation should be unconstitutional.  The practice of the
earlier regime of arbitrarily legislating retrospectively, has manifestly unjust consequences, has often
ruined many people financially, and violated basic principles of equity.
In exceptional circumstances retrospective legislation to correct bona fide errors, as opposed to
bringing about substantive changes in law, could be permitted subject to entrenchment (eg the
requirement of a two-thirds majority of both houses)

The right to protection and security of persons and property

The function for which the state should, arguably, be most unambiguously accountable, is its role in
protecting people from internal and external aggression (crimes and delicts).

This is, perhaps, the only 'second generation right’ on which there is near universal consensus.  The
matter is so fundamental that the State's role as protector against aggression is its essential raison
d'être.  It is in this that we find the most basic rationale for the very creation of states and
governments.  Yet, in all the discourse about 'fundamental' generation rights, the State's most
fundamental responsibility is seldom mentioned.

The closest the interim Constitution comes to recognising this right is in section 11. (1) of the Bill
of Rights.  The context does not, however, suggest that citizens have a basic right to protection by
the state, and that the state is correspondingly accountable to them.  The matters so important that
it should be placed beyond doubt.  A clause to the following effect is suggested: Every person shall
be entitled to the protection of person and property by the State, by means of effective policing and
related services.

One of the most crucial aspects of this proposal is that the constitution goes further than any state
of affairs in our history, and further than the constitutions of most countries, to protect the rights of
wrongdoers.  And so it should.  However, victims need and deserve even more protection.



Protection of and respect for the legitimate rights of criminals should not be traded off against the
rights of their victims.  There should be a countervailing emphasis on the provision of
commensurate security for the innocent The crime wave is an inevitable result of an unbalanced
approach.  Both sides of the equation need attention.  The alternative is that the State's hands are
tied.  It is effectively precluded form performing its most important function.  It cannot be expected
to do so on the same budget (in real or relative terms), with the same ratio of police, prisons and
courts per capita, as it did before appropriate respect for the rights of criminals.

Politicians and civil servants to be responsible for the consequences of their actions

In addition to the constitutional clauses recommended above, ways that coincide with what people
in the private sector experience should be explored to hold politicians and officials accountable for
their actions.  It is not entirely clear that this can be done in the Constitution, although that would
be ideal for obvious reasons.

One of the best examples of the kind of measure that should be included is that applicable to the
Governor of the New Zealand Reserve Bank.  He/she loses their job ipso facto if inflation rises
above the specified level (presently 2%).  Needless to say, he saw to it that the rate fell below that
level immediately, and it has remained there ever since.  Many proposals have been made, for
instance, parliamentarian's salaries could be linked directly to the growth rate, so that (a) they
cannot increase their incomes in excess of the welfare levels in the country as a whole, and (b) they
are penalised for implementing or allowing their colleagues to implement self-serving policies that
undermine the nation’s prosperity.

Security of information held by the state

The Bill of Rights should include a provision to the following effect: No person representing the
state shall have the right of access to information gathered by the state for any purpose other than
the explicit purpose or purposes for which that information was obtained .

For obvious reasons this section would have to be subject to Section 23 of the interim Constitution
(or its counterpart in the new constitution).

Apart from the much needed protection of basic rights which such a section would afford, it would
have formidable practical benefits.  It would, for instance, encourage people to provide accurate
information to the state for research, record keeping, fiscal and other purposes.  It would prevent
the kind of abuse of information that occurred when President PW Botha read in Parliament from
the Home Affairs departure forms signed by delegates to the Dakar meeting with the ANC when
they left the country.  Countless other abuses resulting from departmental sharing would be
curtailed.  If citizens can be satisfied as to the confidentiality of official returns, we might get



meaningful census data, for instance, and people would be more inclined to pay tax on income they
have earned from sources (legal or otherwise) that they want to conceal for whatever legitimate or
illegitimate reason.

Expropriation

Far-reaching expropriation clauses undermine the principle of accountability.  There is no reason
for the State to have expropriation powers where the property being expropriated is not for
locality-bound purposes, such as a harbour, pipe line, railway or trunk road.  For such purposes as
post offices, schools, police stations, land for redistribution, housing schemes and the like, the state
ought to purchase the land -- in a visibly accountable manner -- like anyone else, in the market
place.

Correspondingly, the state should have no right to expropriate for locality-bound purposes that the
private sector does not enjoy as might be the case in the construction of a private harbour or pipe
line.  It is unjust for the state's property to be acquired in ways that, if done by anyone else, would
be unjust.  What is privately wrong cannot be politically correct.  Even the need for locality-bound
expropriations tends to be too lightly assumed, and the Constitution should place the onus of proof
on the state.

In the interests of brevity, accountability provisions already adequately dealt with in the interim
Constitution are not covered here, save to say that we urge the Constitutional Assembly to retain
them in an undiluted form.

If more specific proposals are needed on how to make officials responsible for their actions, we will
gladly provide them forthwith.

9. Transparency

Despite the near universal endorsement of the concept of transparency, there are no explicit
provisions in the interim constitution on, and there is no Theme Committee dealing explicitly with
transparency.  There are also no statutes, and no proposals for legislation, on transparency.  The
only aspect of transparency that has received serious attention is the question of access to
information, and transparency could be read into certain provisions of the constitution.  However,
the matter is vague and ambiguous and should therefore be remedied urgently.

Transparency and accountability, whilst having similar objectives, are distinctive issues and should
be dealt with accordingly.  Transparency promotes accountability - it is a necessary but not
sufficient condition for it.



In most advanced democracies there is ad hoc legislation on this matter.  Sometimes transparency is
provided for in a specific context, the best known being the rules of civil and criminal procedure.
The tendency is for transparency to be constitutionalised and universalised.  Whilst South Africa
drafts the world's newest democratic constitution, it has an opportunity to have the world's best
transparency guarantees.

Most of the provisions recommended below are taken from and were recommended by the
Professional Economic Panel (PEP) in its final Report, Appendix I, (obtainable from Robin H Lee
Associates, tel: (011) 486-2143).  Members of the panel included leading experts from across the
political spectrum.

We propose that provisions to the following effect be included in the constitution or, less
satisfactorily, in ad hoc legislation:

Every person shall have the right of access to all information held by the state or any of its organs
at any level of government in connection with that person.

(Section 23 of the interim Constitution guarantees the right of access to all information "in so far as
such information is required for the exercise or protection of any of his/her rights".  The right of
access to information on oneself, as opposed to information in general - for the exercise of rights --
should be an unqualified right as it is, for instance, in the USA.  So as to prevent the state gathering
and acting on clandestine information, false charges, information obtained by illegal means and the
like, people should be entitled to know what the state has on themselves.

We have commissioned research by a post graduate at North West University, Phenyo Rakate,
whose informal notes on the position in Sweden, Canada, USA and India can be made available on
request.)

Every person has the right of access, ... to all evidence or submissions presented to the state, ... in
any matter or proceeding in respect of which that person is an interested party.  To this end, the
person concerned has the right to be present when oral evidence is presented, and the right to
receive copies of documentary evidence.

Every person has the right to cross-examine any other person who presents oral evidence to the
state, ...

Every interested person, as well as representatives of the media and relevant public interest
organisations, have the right to be present as observers to witness all formal deliberations by organs
of the state, engaged in the exercise of discretionary power.



All interested persons and representatives of the media have the right to written reasons for all
administrative decisions directly affecting those persons.

In the absence of provisions to the contrary all organs of the state shall, in the exercise of
discretionary power, observe recognised rules of just procedure and conduct.

Every person shall have the right of access to all laws in language accessible to ordinary people, in
one of the official languages.

Appropriate principles and procedure shall be applied in all relevant cases so as to ensure
transparency in the election or appointment of all people authorised by the state to exercise
discretionary power.  These shall include publicity posts to be filled and conducting hearings in
public.  Applicants, candidates and the media shall be entitled to written reasons for appointments

It is probably inappropriate to subject the exercise of specified discretionary powers to these rules
of transparency.  Exemptions should be curtailed to a bare minimum, but there ought probably to
be a few.  This should be considered in the light of specially requested inputs from government
departments.

It may be appropriate, for instance, for reasons of economic stability, to delay access to evidence
considered by the Reserve Bank, and written reasons for its decisions, in certain contexts.
However, policies should be heavily biased in favour of transparency and great care should be taken
not to avoid transparency (and accountability) on account of the likelihood of there being
significant harm on rare occasions.

There are no free lunches - all benefits have costs -- and transparency is no exception.  The benefits
of transparency are likely to outweigh its disadvantages, and we should therefore be willing to put
up with the disadvantages.  An attempt to avoid the disadvantages would have the effect of
negating the essential purpose of transparency.  Reality does not permit us to have one without the
other.

ACCOUNTABLE GOVERNMENT

Summary

PROPOSAL



To entrench in the constitution the right of people to amend the constitution and to propose and
veto laws.

The most effective way to ensure that democratically elected representatives remain accountable to
the people is by allowing the people to veto political decisions or propose their own laws through
direct democracy.  It is therefore proposed that in the constitution the following powers be
reserved to the people:

1) The lawmaking initiative and referendum

The right of the people, initiated by a petition signed by a certain number or percentage of voters,
to propose legislation which must be put to the vote by the people directly in a referendum, or by
the elected legislature.

2) The vetoing initiative and referendum

The right of the people, initiated by a petition signed by a number or percentage of voters within a
certain time after the passing by the legislature of a law, to propose that a measure to veto that law
be put to the popular vote in a referendum.

3) The compulsory constitutional referendum

The obligation to refer every amendment to the constitution to a referendum of the people.

4) The constitutional initiative and referendum

The right of the people, initiated by a petition signed by a certain number or percentage of voters,
to propose amendments to the constitution, which must be put to the popular vote in a referendum.

5) The recall initiative and referendum

The right of the people, initiated by a petition signed by a certain number or percentage of voters,
to propose that a particular politician or other elected or appointed office-bearer, be dismissed,
which must be put to a referendum.

9. Accountable government

Direct democracy - the key to accountable government



The world's first democracies were the city-states of ancient Greece, in which all adult male citizens
voted directly on important issues.  Since it is time-consuming and cumbersome for an entire
population to gather together every time a decision must be made, the step from direct democracy
to representative democracy, in which a small number of people are elected to act on behalf of
others, is an obvious one, and easily made.

But representative democracy has serious shortcomings.  For one thing, it is most unusual for a
voter to find a political party that represents accurately all his or her preferences.  The voter might
be happy with his chosen party's position on abortion and capital punishment, but dislike its policies
on education and taxation.  But when he votes for a representative he cannot pick and choose the
policies he prefers, he must choose one party and accept the combination of policies that party
offers.

Moreover, democratically elected representatives frequently abuse or overstep their mandates.
They promise one thing and then vote for another.  In almost every country, the majority of people
oppose many of the policies which their elected representatives implement The reason why these
interventions come about nonetheless is known as Olson's Law, in honour of the economist Mancur
Olson who observed that small powerful groups invariably manipulate government in order to serve
their vested interests.

The most effective and the most democratic way to ensure accountability is direct democracy, by
which the people reserve the right to initiate their own laws and to vote directly on proposed
legislation and proposed amendments to the constitution.

The advantages of direct democracy

There are numerous advantages to the popular vote.  It ensures that elected representatives remain
accountable, reflects public opinion accurately, and diminishes the importance of party politics,
thereby reducing polarisation and conflict voters accept the electoral defeat of their party with
equanimity when they know that although their party has not gained a majority in parliament, they
can still make themselves heard through the popular ballot.

Direct democracy focuses attention on specific issues.  When people are asked, for example,
whether a certain tariff should be introduced, they consider the proposal on its merits instead of
voting according to their political affiliations.  Popular ballots also help to break deadlocks in
parliamentary decision-making and enable wrong decisions to be reversed relatively easily.

In both Switzerland, where direct democracy is commonplace, and the USA, popular votes act as a
barometer of controversy, and in times of crisis they increase in number.  When people exercise



their sovereignty frequently there is less public apathy, frustration and dissatisfaction with
government.

Politicians, deprived of the power to impose their views on an impotent and unresisting
populace, in time become fellow participants in the law-making process instead of legislative tyrants
and adversaries.

Our proposals for direct democracy in South Africa are based primarily on the use of the popular
vote in Switzerland and the USA.  Since the concept of direct democracy is new to South Africans
the way in which direct democracy works in these countries is described in some detail below.

Direct democracy in Switzerland

The Swiss principle that the people should have the final say in decision-making dates back seven
centuries to the ancient Landesgemeinden of the forest and mountain cantons.  The
Landesgemeinden are public meetings where all the citizens of a canton gather together in the
village square and decide political questions with a show of hands. (Governments in traditional
African societies were based on a similar kind of participatory democracy.)

When the present Swiss constitution was adopted in 1848 the right of the citizens to vote directly
on an law was extended to the country as a whole.  The regional governments  followed the
example of the federal parliament and by the end of 19th century all 26 cantons and half-cantons
had included the right to referendums and popular initiatives in their constitutions.

The referendum

The referendum is the process whereby citizens vote "yes" or "no" to a proposed law.  Two types
of referendum are in common use in Swiss cantons (provinces) and communities (local authorities)
today.  One is the compulsory referendum which must be called to allow citizens to vote on all
proposed constitutional amendments.  In some regions referendums must also be called to ratify
intercantonal agreements or financial decisions, such as proposed increases in spending or taxes.  In
many communities compulsory referendums are held to approve all expenditures above a certain
amount

Small communities make all major political decisions in town meetings of the whole populace, but
in cantons and communities that are too populous for such assemblies, the vetoing referendum is
often available.  The vetoing referendum permits new laws, and sometimes even administrative
regulations, to be put to the popular vote within a certain period of time provided a number of
citizens (usually between 1 000 and 5 000) sign a petition requesting the vote.



These two types of referendum prevent laws which do not enjoy the support of the majority from
coming into force.

The initiative

Also built into cantonal and community constitutions is the right to launch popular initiatives,
through which citizens can propose measures which will become law if they receive the support of
the majority.  The lawmaking initiative proposes new laws and the constitutional initiative proposes
amendments to the constitution.  The recall is an initiative that allows the removal from office of
unpopular leaders, though this does not often happen in practice.

Any group that wishes to launch an initiative has a specified period of time in which to do so. In
most cantons and communities between 1 000 and 5 000 signatures are required, and the time
allowed for collecting them can be many months, depending on the size of the area involved.  The
signatures must be checked and authenticated by the commune in which the signatory is resident.

In a formulated initiative a legal text is drawn up and put to the vote.  If the people vote “yes" a
new bill appears in the statute books as formulated.  In an unformulated initiative (which is very
rare) the people instruct the government to frame a law to implement the principle which the
popular vote has adopted.  A second vote is required to approve the law, once framed.

Once an organisation has collected the requisite number of signatures, it submits them to the
government concerned in a little ceremony.  The government then studies the proposal and gives its
opinion as to whether the people should vote for or against it.  In most cantons and large
communities the government produces a fairly comprehensive booklet listing the referendums and
initiatives on the ballot.  This includes the texts of the proposals, a description of existing
provisions, a paragraph explaining why the government agrees or disagrees with each proposal, and
another setting out the arguments of the committees launching each proposition.

Occasionally the legislature concerned recommends a "moderate" counter-proposal which is put to
the vote if the initiative is defeated.

If legislation on the subject of the initiative is already planned, the government will attempt to
persuade the group concerned to withdraw their proposal.

Popular initiatives are usually launched by minority groups.  They often concern social legislation,
and only about ten percent are accepted.  Nonetheless, they are very popular with the Swiss people,
and they serve several important purposes.  They allow opposition to be expressed in a purposeful
way and at times lead to the formation of a new political party most Swiss parties began with



initiatives.  They often result in spirited public debates which provide a vehicle for education and
help crystallise public opinion.  Moreover, the degree of support an initiative receives influences
future government policy.  If a bill is stalemated in the legislature those who favour the bill
sometimes launch an initiative to put pressure on the government to adopt it.  If the pressure
succeeds and the bill is passed, the initiative is dropped by its proposes.

The logistics of frequent voting

Voting in Switzerland usually takes place in a local venue such as a school.  In most cantons and
communities the people vote at least four times a year - once per season - on about 24 different
issues each year.  Voting is usually on Sundays, when the people can easily get to the polls.  Issues
on the ballot might include such matters as the site for a new community school, a proposed
cantonal road, or the introduction of a national seat belt law.  Voting papers are distinguished by
different colours or some other means to indicate whether the referendum or initiative is a
community, canton or federal matter.

Voter turnout averages 35%, but varies greatly depending on the degree of interest in the issue at
hand.  Whatever the percentage poll, the majority gets its way.  Participation in important questions
is high, so low turnouts on unimportant questions do not worry the Swiss, who believe that "only a
minority of the population is intensely interested in the country's political life" (How Switzerland is
Governed, 1983).

In recent years the number of issues on the ballot has been increasing.  For example, between 1890
and 1979 the citizens of the cantons of St Gallen voted on 335 propositions in the first thirty years,
400 in the second  thirty and 620 in the third thirty.

The local governments pay the cost of printing the ballot papers.  They also provide polling stations
and are responsible for the counting of votes.  Once the apparatus (ranging from old- fashioned
polling booths to electronic voting machines or computers) for plebiscites is in place, they are not
expensive to conduct.

Direct democracy in the USA

Direct democracy was introduced to the USA by the Progressive movement in the first two
decades of this century.  The Progressives profoundly distrusted legislatures because they saw
business and government colluding to their mutual advantage, to the detriment of the man in the
street: "The citizens of every state have been seen legislature after legislature enact laws to the
special advantage of a few and refuse to enact for the welfare of the many".



Strongly influenced by Switzerland and the New England town meetings, they argued that the only
way to ensure political accountability was through direct democracy.

The efforts of the Progressives resulted in a dramatic expansion of citizen participation in American
politics.  Not only did various forms of popular vote become commonplace, but the franchise was
extended to women, and senators were directly elected for the first time.

In 1898 South Dakota became the first American state to introduce the referendum.  Others
followed during the next 20 years, but for the most part direct democracy remained limited to a few
western states until the 1970s, when it began to expand eastward.  Now 26 states and thousands of
local jurisdictions have widespread direct democracy.

Direct democracy is consistently and strongly supported by a high percentage of the US electorate,
both liberal and conservative.  Over 77% of Americans favour the more widespread use of
referendums and initiatives.  This doesn't necessarily mean that people will participate in votes or
have strong views on most issues, but they believe that the public should have the right to
participate.

The initiative and referendum in the USA

All the states expect Delaware have compulsory referendums to amend their constitutions and in 21
states bond issues and debt authorisation are subject to compulsory referendums too.  Many states
also submit certain laws to the popular vote voluntarily to ensure their legitimacy.

Twenty-five states also allow voters to reject newly enacted laws, provided they submit a petition
with a required number of signatures within a specified time.  However, access to the process is
generally not as broad-based as in Switzerland, and only in Arkansas, Idaho and Nevada are there
no restrictions on the laws that can be challenged.

As of 1980, 23 states had authorised initiatives to introduce constitutional amendments or new
laws.  These can be set in motion by 8% of the public on average, and once on the ballot a proposal
that receives a majority in favour becomes law.  In some states initiatives are restricted to certain
issues - for example, some do not allow initiatives concerning the judiciary.

Direct initiatives formulate and enact a constitutional amendment or new law.  Indirect initiatives
propose a measure to be submitted to the legislature for formulation and enactment. If the
legislature doesn't approve the proposal within a specified time, or if it formulates it in a way not
acceptable to the proposing committee or group, more signatures are collected and the issue is put
to the voters.  As in Switzerland the government sometimes provides an alternative proposal.



By 1986 the recall initiative had been authorised in 14 states.  As in Switzerland this measure is
seldom used - to date fewer than 15 officials have been recalled from office - but when it is used it
has a powerful effect For example, in 1982 circuit judge William Reinecke of Lancaster, Wisconsin,
said that a five-year-old victim of sexual assault was "unusually promiscuous".  A recall petition
was immediately circulated, but the judge retained his position by the narrow majority of 0,85%.  In
November 1983 state senator Phillip O Mastin was removed from office through the recall because
in 1982 he had supported an increase of 38% in state income tax.

Some states also have a variation of the recall whereby certain appointed officials such as judges
require periodic popular reconfirmation.

How the public initiate a measure in the USA

The wording for an initiative is drafted by a group of people who have a proposal (or proposition)
that they would like to become law.  For example, in the state of Oregon in 1990 a committee of
concerned parents called "Oregonians for Educational Choice" drafted an initiative entitled School
Choice System: Tax Credit for Education Outside Public Schools.  To publicise the idea an A3-
sized leaflet was posted to all households explaining what the implications of the law would be,
how it would work, and who it would affect.  It also listed well-known individuals who supported
the idea, and gave the official wording of the proposed law.

Some groups use a special campaign consultant to help them draft their proposition.  Usually the
proponents of an initiative are required to file the wording with the secretary of state or attorney
general, who checks that the title of the proposition is not misleading and ensures that it is not
changed once it has been filed.

Number of signatures required for a popular initiative in the USA

A certain number of signatures are required on a petition before a proposition can be put to the
vote.  This is not a fixed number as in Switzerland but is based on a percentage of voters, which
varies from one state to another.  For example, in North Dakota the signatures of 2% of the
population of voting age (including people who are not registered as voters) are required to bring
an initiative to the vote.  In Wyoming the number of signatures must equal 15% of the number of
votes cast in the preceding election.  The average requirement is 8% of votes in the most recent
election.

Half the states require signatures to be geographically distributed: in Massachusetts, for
example, no more than 25% of the signatures may come from any one country.



Fewer than 20% of all initiatives filed gain enough signatures to require the government concerned
to put the issue to the vote.  Not surprisingly, states with the lowest signature thresholds have the
highest number of initiatives.

In states where the signature requirement is 8% and under, about one in three initiatives put to the
vote are adopted (35%).  In states with the thresholds of 10%, around half are adopted (47%).  In
other words, when it is more difficult to get a proposition on the ballot, more measures are
accepted by the voters, presumably because less acceptable issues have already been weeded out

In most states direct democracy is a grass-roots-oriented low-cost affair.  In counties and
municipalities few signatures are required on petitions, and it is easy to validate the signatures.
However, at the state level, especially in large states, the process of validating signatures becomes
very expensive: about 29c per signature in California.  It is now done by means of random sampling
to keep the cost down.

Signatures are collected at shopping centres and supermarkets and in cinema lines.  Most people
approached will sign since signing allows the matter to be put to the vote but doesn't necessarily
mean they are in favour of the issue.  In small areas, volunteers collect the signatures, sometimes
with paid helpers at the rate of say, 25c per signature.  However, in California and Ohio where
signature requirements are high, a professional signature-gathering firm is sometimes employed
towards the end of a campaign to complete the requisite number.  These firms charge around $1,00
per signature, of which 30c goes to the individual petition circulator.

Direct mail signature solicitation is expensive - about double the price of in-person collection - but
since it can be combined with fund-raising it is becoming increasingly popular for issues to which
the public is likely to respond with financial assistance.

Understanding the issues in the USA

Some propositions are long and complicated and written in difficult legal terms.  Furthermore,
some issues are by nature confusing and in some cases the wording attempts to disguise what the
measure will mean in practice.

To ensure that the public is reasonably informed, in nine states a handbook containing an official
description of each proposition, with arguments for and against, is mailed to all registered voters
three to four weeks before an election (as in Switzerland).  Some states require petitioners to
publish the text of their propositions 30 days before the election.  Many states inform voters how
much is being spent by the proponents and opponents of each issue.

Problems resulting from size



As long as decision-making is largely decentralised, most initiatives and referendums occur at the
local level where people are involved in the issues at hand and can easily enter the debate.  In these
circumstances direct democracy is an inexpensive, participatory grass-roots affair.

However, in a state like California, with a population of around 30 million and great power
centralised in the state government, many propositions have to be dealt with on the state ballot. To
keep costs down, propositions are voted on at the same time as elections for officials.  This means
voting is far less frequent than in Switzerland (where in a large canton like Zurich people vote up to
20 times a year) and numerous propositions appear on the ballot at the same time.  In a general or
state election California residents might vote for ten public officials and 15 or more popular
initiatives.  Consequently, few voters are interested in all the issues.

Moreover, it is expensive to get a proposition on the ballot because many hundreds of thousands of
signatures are required .  This makes access of poorer groups to process difficult It also means that
bad decisions are difficult to reverse.  In Switzerland, where most decisions are local and signature
requirements are low, if the voters make an error they can quickly and easily reverse their decision.
For example, in 1973 the canton of Basel-Land voted in favour of a tax increase of up to 140% on
high-income earners.  The result was a loss of 50 high income earners from the canton and a
reduction of 8% in overall revenue.  In 1974 the voters agreed in another referendum to replace the
tax with one that was less punitive.  In California it is so expensive and time-consuming to get a
proposition on the ballot that it is seldom worth the effort to reverse an ill-advised decision.

A comparison between the process of direct legislation in Switzerland and the USA, and between
various states within the USA, leads inescapably to the conclusion that the more power is devolved
to the local level, the more the advantages of direct democracy are evident. This does not mean that
there should be no direct democracy in large states.  Even when millions of people are involved
initiatives excite great public interest, and the famous California Proposition 13 (discussed later)
attracted over 350 000 more voters than the simultaneous vote for governor.  Moreover, even on
such a vast scale referendums and initiatives increase civic responsibility and encourage political
accountability.

New voting methods in the USA

Until recently, voting in referendums or for initiatives has always been done in the same way as for
elections, and, as mentioned earlier, usually at the same time.  Nowadays, however, mail ballots are
increasingly used.  For example, in San Diego a mail ballot was used to vote on the building of a
$225 million convention centre.  Ballots were posted to 430 211 city residents, and returned by 261
433.  Not only was the return rate double the turnout for a normal poll, the mail ballots were 20%
cheaper than traditional voting, and also faster.



Information technology can also be used to facilitate direct legislation.  In the USA, Gabel L
Campbell has introduced a computer system called a Consensor into his church to obtain the
reaction of the congregation to his sermons.  Each person in the church is given a mini-terminal
small enough to fit in the palm of the hand, and simply presses a button to indicate whether or not
he or she approves of the sermon.  A central computer takes a few seconds to compute the vote.
The consensor would lend itself ideally to decision-making at large public meetings where a secret
ballot is required.  Instead of walking to the front of a hall and dropping his ballot into a box, each
individual could press a "yes" or "no" button and cast his secret ballot immediately.

In the USA a simple majority is usually sufficient to pass a proposition.  There are exceptions.  In
Idaho propositions require a majority of the number of votes cast for governor, and in Wyoming
"yes" votes must total 50% of the votes cast in the most recent election.  Also, in some cases a
two-thirds or other special majority may be required to for example, amend a municipal charter or
to borrow money above a certain amount

Issues of popular concern

Since the inception of direct democracy in 1898 there have been 17 000 state-wide propositions
and many more at the city and county level in the USA.  In the state of Ohio there were 1 846
popular ballots at all levels during 1968 alone.

Generally speaking there are more ballots in the west (where the history of direct democracy is
longer) than in the east, with California and Oregon leading in the number of lawmaking initiatives,
and Arizona and North Dakota holding the most vetoing referendums.  In the midwest and west,
initiatives have increased dramatically since the early sixties.  In 1982 Americans voted on more
initiatives than at any time since the Great Depression, reflecting growing public frustration with
the unresponsiveness of the legislatures.

On average, 60% of referendums proposed by legislatures (to test popular opinion) are approved,
whereas only 38% of ordinary propositions and 34% of constitutional amendments proposed by
popular petition are adopted.  Petitioners generally prefer constitutional initiatives to legislative
ones because once won they are harder to overturn.

Almost every issue imaginable has been the subject of a popular initiative in the USA, including
civil rights, racial integration, environmental and consumer protection, nuclear energy, women's
rights, school busing, housing, transport regulations, gambling, state lotteries, the drinking age,
abortion, the right to work, obscenity, beverage container deposits, land-use planning the death
penalty, milk prices, and the hunting of mourning doves.



Issues of concern change over time.  During the depression social issues, welfare and alcohol
control were voted on most often, and in the 1970s many propositions related to drug control.  In
the eighties the emphasis fell increasingly on environmental questions.

Surveys show that voters find questions regarding tax and the organisation of government the most
interesting followed by education.  Taxation and spending are the most frequent subjects of
propositions at state level and at local level school funding is the most common issue put to the
vote.

An analysis of initiatives prior to 1976 showed that 26% concerned government and the political
process, 21% revenue and taxation, 14% dealt with business and labour.

The most famous of all initiatives in the USA was Proposition 13, which proposed a constitutional
amendment in the state of California in 1978 to slash property taxes by 57% and to limit them in
future to 5% of market value with no more than a 2% increase annually.  The amendment was
approved by a 5% majority of voters, with strong majorities in every class of the population.  It
reduced California's annual state revenues from property taxes from $12 billion to $5 billion.  The
day after the proposition was adopted, Governor Brown imposed an immediate freeze on the hiring
of state employees, telling a joint session of the state legislature: "Over four million of our citizens
have sent a message to city hall, Sacramento and to all of us.  The message is that property tax
must be sharply curtailed and that government spending wherever it is, must be held in check."
Voter turnout is not usually affected by the propositions on the ballot, but in the case of
Proposition  the poll was unusually high and the effects of the vote resounded around the nation,
precipitating tax- or spending-limit movements in 22 states.

Citizens generally vote to keep taxes lower, so tax and spending limits are often approved.  Yet
drastic tax slashes like the one contained in California’s Proposition 13 are very seldom passed, and
it is not unusual for tax increases to be approved.  For example, in 1990 Californians approved the
expenditure of $30 million on habitat for wildlife, as well as an increase in the petrol tax to finance
road construction.

The process of direct democracy is ideologically neutral.  Social democrats tend to focus on
environmentalism and welfare, and conservatives on tax cuts and cleaning up government. Of the
state-wide initiatives conducted between 1974 and 1984, 51 % were sponsored by the left and 49%
by the right Of these, 44% of the left-wing issues were approved and 45% of the right-leaning
measures.  Out of 46 non-classifiable propositions, half were adopted.

The role of the courts in the USA



In Switzerland the people are sovereign in the true meaning of the phrase: their decisions in popular
ballots may not be overruled in the courts.  In the USA, however, it is possible to declare any
legislation, whether proposed by the people or by elected legislators, illegal in terms of the
constitution of the USA or the state concerned.

Formerly, initiatives were challenged by the courts only once they had been adopted, in the same
way as laws made by representative bodies.  But since 1983 there has been a substantial increase in
the judicial overruling of propositions before they are put to the vote, even though they have
achieved the requisite number of signatures.  In the case of fraudulent signatures or other serious
abuses these interventions appear fully justified.  However, on a number of occasions properly
qualified initiatives have been stripped from the ballot before the voters have had a chance to have
their say.

In other words, the courts are now deciding what issues may be put to the vote, and offering weak
reasons to support their decisions.  It is clear that they are being used to support political lobbies.
For example, in 1983 the Massachusetts Supreme Court struck down an initiative to reduce the
arbitrary power of the state legislature.  In Florida two propositions were struck down in 1984, one
concerning tax reductions and limitation, and the other limiting malpractice liability.  All of these
were overruled on the grounds that they violated the "single subject" restriction imposed by the
state laws on initiatives by dealing with more than one topic in one proposition.  But in previous
cases the courts had interpreted this same restriction broadly, allowing several issues on one
proposition provided all were relevant to the main purpose.

During the same year the California Supreme Court struck down an initiative requiring the state
legislators to join the call of other states for a constitutional convention on a proposed balanced
budget amendment to the US constitution.  The court maintained that only the "legislature" can
issue the call for constitutional conventions, and that the initiative provision to withhold legislative
pay and benefits to force compliance would prevent the representatives from voting "in their best
judgement”.  In essence the Court decided that the people do not have the right to instruct their
representatives to call for a constitutional convention; they can only try to persuade them to do so.

In 1984 the Montana High Court struck a US-balanced-budget amendment from the ballot on the
same grounds as the California Court, and the Nebraska Supreme Court ruled against an initiative
calling for a nuclear weapons freeze.

Also in 1984 the Arkansas Supreme Court overruled the Unborn Child Amendment, an initiative
which would have forbidden tax funding for abortions and made it state policy to promote the
"health, safety and welfare of every unborn child from conception to birth".  The court ruled that
use of the term "unborn child" in the title of the measure "constitutes a partisan colouring of the
ballot ... which gives the voters only the impression the proponents of the amendment want them to



have." This was done even though the state’s initiative provisions specifically allow initiative
proponents to title their own propositions, and many courts and legal writers, including the
Supreme Court of the USA, frequently use the term "unborn child".

Most of the initiatives that have been overruled by the courts enjoyed high popularity and were
expected to win majority support To avoid experiencing defeat at the polls, their opponents used
the courts to win majority proposals.  Because of these successes, almost every initiative is now
challenged in court by its opponents, leading to lengthy, expensive court battles.

As mentioned earlier, the Swiss courts do not have the right to overrule popular decisions.
Arguably because of this, the Swiss people enjoy more rights and freedoms than any other
developed nation in the world.

In South Africa we are following the example of the USA and allowing an independent judiciary to
rule on the constitutionality of legislation introduced at any level of government.  But we should
ensure that our constitutional and other legislative arrangements on direct democracy should be
broadly framed and not restrict the right of people to launch an initiative on any matter.  This will
prevent opponents of a proposal from seeking to strike it down through the courts before it is put
to the vote.

The only grounds for striking down an initiative before it is voted on should be the same grounds
that apply to a bill of Parliament or a provincial legislature before it has become law: i.e. the
measure violates the bill of rights or is beyond the powers of the legislature concerned.

National referendums and initiatives

Switzerland is the only nation that allows vetoing referendums and initiatives at the national level,
although several countries require national referendums to change their constitutions.  From the
time of the French Revolution to 1980 there were 550 votes worldwide at national level (including
elections and referendums).  Of these, around 300 occurred in Switzerland.

Amending the federal constitution in Switzerland

Federal referendums are common in Switzerland.  This is because the constitution sets very explicit
limits on federal power, so that any federal law on a new matter requires a constitutional
amendment.  Amendments can be proposed by either of the two houses or by popular initiative.  If
an amendment is proposed by parliament it must be adopted by a majority in each house, as well as
a majority of the canton governments and the people in a referendum.  If proposed by the people it
must be adopted by a majority of the people and the cantons.  Parliament sometimes offers a more
moderate counter-formulation to a popular initiative, which is also put to the national vote.



Between 1874 and 1985, there have been referendums on 216 proposed constitutional
amendments.  Of these, 111 have been accepted and 105 rejected, including a proposed total
revision of the constitution to restructure the federal government along more authoritarian lines.
Sometimes a rejected amendment is re-submitted with slight alterations some years later and is
accepted.  Occasionally an amendment accepted by a majority of voters is rejected in a majority of
cantons.  Of the 111 amendments which have been accepted, only eight were popular initiatives,
while 14 were counter-proposals to initiatives.  The number of federal referendums per annum has
been steadily increasing since World War II. This trend has been even more pronounced since
1970: between 1980 and 1987 the Swiss voted on 54 federal issues. (The electors go to the polls
about four times a year and vote on up to six federal issues each time.)

Most amendments have granted central government more power to legislate on various economic,
environmental and social welfare measures.

National compulsory referendums in Switzerland

Examples of legislation which required a constitutional amendment and therefore an compulsory
referendum are: the introduction of voting rights for women (rejected in 1959, approved in 1971);
protection of the environment (approved); protection of tenants/ lessees (approved); introduction
of value-added tax (defeated); tax increases for the rich and relief for the poor (approved);
promotion of scientific research (approved); control over air pollution caused by motor vehicles
(defeated); safety belts and crash helmets (approved); creation of the Canton of Jura (approved).

National vetoing referendums in Switzerland

In Switzerland 50 000 citizens or eight cantons can demand a national referendum on any federal
law not later than six months after it has been passed.  Not many laws are rejected.  Up till 1976
only 78 out of a total 1 141 federal laws were called to referendum, and of those only 48 were
rejected.

The reason the figures are so low is that the cabinet goes to considerable lengths to avoid a
referendum, even if the law under consideration is not rejected.  The Council tries to obtain the
consensus of all the interest groups with sufficient support and resources to endanger the
legislation, before introducing any new bill.  This means that civil society pressure groups play a
pivotal role in Swiss political life.  The two most important pressure groups are the Trade Union
Association and the Confederation of Swiss Industry.  The Peasants Union (which represents the
traditionalists, small business, farmers and ecologists) the churches and numerous business
organisations also exert considerable influence.



Unlike the political parties, interest groups are tightly organised and have specific objectives.  While
their members act collectively to promote those shared objectives, they are divided in their political
allegiance, although the trade unions tend to support the Social Democrats, and the business
organisations the Radicals and Christian Democrats.

Because of the importance of interest groups, a major part of the process of federal lawmaking in
Switzerland includes submissions to interest groups.  When a federal department drafts new
legislation it always submits its proposals to a "committee of experts" which includes
representatives of the principal interest groups likely to be affected by the law.  The cabinet
consults regularly, not only with labour, consumers, business organisations and small traders, but
also with language groups, religious and regional interests and political parties.

If the cabinet does not secure widespread support for proposed legislation it may be faced with a
referendum which is unwelcome because it greatly prolongs, and may halt, the legislative process.
Thus Swiss politicians expend more time and effort in advance of any legislation than politicians in
any other country, consulting, persuading, redrafting, conceding, communicating and
accommodating as many people as possible.

The contrast between this process and the reverse lobbying that occurs in the USA (there are 23
000 registered lobbyists in Washington DC), Britain and South Africa, where interest groups lobby
the government, is a clear indication of the location of power.  In most countries the government is
in a position to hand out favours, in the form of laws to benefit certain interest groups, in return for
their political support.  The state and these interest groups both grow ever larger and more
powerful as they feed off each other.  But in Switzerland the government is not able to hand out
benefits to interest groups.  It is accountable to the people, which means that any attempt to
introduce legislation that benefits one group at the expense of another will be blocked by the
people's veto in a referendum.  This relieves the government of the difficult task of refusing
requests.  The Swiss cabinet can answer applications for special laws by saying, in essence, "We
would be happy to help you but it is for the people to decide".

National initiatives in Switzerland

Also built into the national constitution is the procedure through which the people can propose
amendments to the constitution.  Anyone who can raise 100 000 signatures can have a proposed
constitutional amendment put to the vote, and if it receives the support of the majority the
constitution will stand amended.

Once an organisation has collected the requisite 100 000 signatures, it submits them ceremoniously
to the federal government The process then follows as described for the cantons and communities.



Examples of past national initiatives are: introduction of a 44-hour week (defeated); protection of
renters (approved); democracy in construction of national highways (defeated); against over-
foreignisation (defeated); for a future without more nuclear energy plants (heavily defeated); for
active protection of motherhood (defeated).

On rare occasions an initiative is so well received that the authorities agree to adopt it, and the
petitioners withdraw.  This happened at the central level with an initiative which proposed that
equal rights for men and women be written into the national constitution.  Because a constitutional
amendment was involved, the people still voted on it in an compulsory referendum.

National initiatives and referendums in the USA

In the USA in 1977 a proposal was made for a constitutional amendment allowing national
initiatives and referendums.  Not surprisingly it was blocked in Congress.  However, in 1978 and
1981 Gallup polls showed that support for national initiatives is consistently twice as strong as
opposition.  Furthermore support is growing as the feeling increases that Congress is run for the
benefit of powerful interests.

Towards the end of 1982, partly as the result of a national campaign and partly through the efforts
of spontaneous citizens' groups, 11 states and 32 local governments in the USA ran propositions in
favour of a nuclear weapons freeze.  Most passed comfortably, and the effect was a powerful
country-wide message to President Reagan and Congress that people were deeply concerned about
nuclear armaments.  The president and Congress ignored the message, but they would have been
forced to respond to it if the American people had the right to propose initiatives at the national
level as do the Swiss.

Common objections to direct democracy

Direct democracy empowers the uneducated

The chief objection to direct democracy is that it transfers power from the educated to the
uneducated.  This objection is raised by both the left and the right.

Those who believe that direct democracy empowers the ignorant argue that voters have no real
knowledge of the issues at hand, will not study the propositions properly, and are simply influenced
by whim, advertising or newspaper advice.  However, studies show that although newspapers
certainly play a role in influencing public debate, they can't guarantee the success of a proposition.
People are careful whose opinions they rely on - the endorsement of educated elite such as
scientists is the most important influence on their thinking and politicians play a minor role in



shaping their perceptions.  Controversial issues often lose at the polls, especially if experts appear
divided.  The general attitude of the public is "when in doubt vote no".

Critics of direct democracy also argue that the process replaces due deliberation, orderly procedure
and legislative judgement with ill-informed and intolerant public opinion which cannot absorb
technical information.  Popular votes focus on the short term and prevent debate, compromise and
negotiation, whereas representatives take a longer view, and are able to assess the question at hand
with knowledge and expertise.

In truth, however, elected representatives are no better than the general public at understanding
technical issues.  They rely on experts to investigate and advise them, just as the people do during
the run-up to an referendum.  Politicians are notorious for over-simplification, misleading claims,
and promises they can't keep.  Prior to an election it is easy for them to offer an array of benefits
without revealing their costs, but this cannot be done in the run-up to a popular vote.  When the
people vote for new roads, a convention centre or a social benefit, they demand to know what it
will cost them.

The results of referendums are almost invariably restrained.  They hardly, ever favour dramatic
shifts in public policy.  It seems to be universally true that people elected to political office are more
radical than those who elect them.  The man in the street tends to be more restrained and moderate
in his judgement than elected representatives.

Black South Africans lack the knowledge and experience to participate

In South Africa the argument that ordinary people are too ignorant to be allowed to vote in
referendums is used mainly with reference to blacks, who are often seen by non-blacks as a
homogeneous block that would vote en masse for any cause advocated by radical leaders.
Ironically, these same people also argue that blacks constantly fight among themselves and are
incapable of agreeing on anything.

Virtually all black South Africans support the RDP.  But there is little agreement between, for
example, members of the ANC, the Inkatha Freedom Party, Azapo, the Black Management Forum,
NAFCOC, the PAC, the SACP and the various trade unions and civic associations as to the degree
of power that should be vested in the provinces, or the best way forward regarding redistribution of
land.  These issues are as hotly debated among blacks as they are among
whites.

The majority of South Africans of all races are moderate, as are the majority of people in every
country of the world, and there is every reason to believe that they will vote along common-sense
lines.



Those who argue that the common man should not be allowed to vote on issues because of his
ignorance must consider whether schooling or lack of schooling is indeed an accurate measure of a
person's ability to decide what is in his best interest.  And even if it is, should his lack of education
rob him of the right to decide on his own behalf?

To consider the first question, there is no evidence that people with education and experience
govern well.  There is in fact no positive correlation between complex, educated societies and good
government. The Chinese have a sophisticated civilisation which dates from thousands of years
before Christ. The oldest known printed book was produced in China in 868 AD. The Chinese cast
iron centuries before any European civilisation, and had the highest living standards in the world
during the 16th century.  But when intellectuals gained power and influence during the Ming
Dynasty and increased bureaucratic controls over businesses, China began to decline.  Under Mao
Zedong and the Communist Party it became one of the poorest nations, with one of the worst
human rights records, in the world.  In 1980 China's male literacy rate was only 25%; it was rated
148th out of 171 countries in terms of GNP per capita, and ninth of 134 countries in terms of civil
disorder (South Africa was 22nd).

Rulers of nations are often highly educated and drawn from the most privileged class of their
societies, and they base their judgements on the theories of intellectuals.  Yet they frequently make
disastrous economic decisions, and have scant respect for human rights.

This is not to suggest that all educated leaders make bad decisions, but that education and
sophistication per se are no guarantee of good government.

The rural Swiss of the middle ages who ran their communities by voting with a show of hands in
the village square were rough and illiterate.  They were less educated and less sophisticated, in any
sense of those words, than South African blacks today.  But they were better able to resolve
religious conflicts than the-aristocracies and guilds that governed the city-states.  The peasants
knew that they themselves would pay the costs of any decision to force either Protestantism or
Catholicism on all, so they decided that each community should make its own choice.

Switzerland today is an extremely sophisticated and wealthy society.  But this society is not the
creation of brilliant economists or far-sighted central planners.  Its real architects are ordinary
people, most of whom know very little about economic theory, but a great deal about their own
lives and whether they should be subjected to new laws.

The same is true of South Africans, regardless of the colour of their skin or the level of their
education.  An illiterate hawker in Johannesburg understands perfectly well that bylaws requiring
(a) special facilities for him to wash his hands; (b) a lavatory within 100 metres of his selling point;



and (c) a storeroom for his goods not less than 2 metres wide and 2,7 metres high, with a floor
space of at least 6,5 square metres, all mean that when he sells mealies by the side of the road he
runs the risk of incurring a crippling fine.

There is perhaps no stronger argument than this in defence of direct democracy.  As soon as power
moves beyond the reach of the common man, and those who control it cease to answer to him for
their actions, they are able to disregard his welfare and institute measures from which they benefit
at his cost Good government is achieved when rulers are made accountable - and accountability is
assured when ordinary citizens can participate in decisions, repeal unpopular laws and remove
elected representatives who abuse their mandate.  If those who make decisions have to bear both
their negative and positive consequences, they will soon learn to ensure that those decisions best
serve the common good.

Direct democracy favours elites

The opposite argument is also heard: plebiscites are not really democratic because only well-
informed, affluent, educated and politicised members of the public vote.  Rich groups, it is said, are
able to use their money and the media to sway the vote in their favour.  Extremists and special
interests adopt the process to achieve their ends, and usually get their way because the voters are
often apathetic.

It is true that in all countries, generally speaking, a larger percentage of people with higher
education and incomes vote than those with less; this is the case in the USA and Switzerland for
both elections and propositions.  But it is also true that highly educated, affluent people are a very
small percentage of the whole and never constitute sufficient numbers to achieve a majority in a
popular vote.

With regard to the influence of big money on voting patterns, various studies conclude that extra
spending does not help an initiative to succeed; under-financed underdogs often get their way.  One
example of this is when a handful of activists in San Francisco called upon the city to take a firm
position in favour of the deregulation of the selling and availability of hypodermic syringes to help
prevent the spread of AIDS.  The city of San Francisco itself does not have the power to do this, so
the purpose of the initiative was to instruct the city to call upon the state legislature to "deregulate
the manufacture, possession, sale and distribution of hypodermic syringes".  The organisers had to
collect only 10 000 signatures in under six months to get the initiative onto the city ballot.  They
collected 15 000 to make allowance for invalid signatures, and most of the $1,000 spent during the
campaign was paid to professional petitioners who helped complete the signature requirements.
Although the initiative was opposed by all official parties, it attracted public support easily and
received a 54% vote in favour.



The proponents of a measure are always at a disadvantage because they have to convince the voters
to change the status quo, and this is usually resisted.  Even if proponents outspend their opponents
two-to-one they are more likely to fail than to succeed.  If opponents outspend proponents, a
proposition is almost sure to be defeated.  Money does not help to bring new laws onto the statute
books, but it does help to keep them off.

As to the argument that special interests use direct legislation to achieve their ends, it is certainly
true that as long as governments are in a position to hand out benefits there will be plenty who will
use any available means to feed from the public trough.

However, it is much easier to bribe a powerful official, or to seduce a committee with promises of
financial support and votes, than it is to persuade an entire electorate to introduce a law in your
favour.  It also requires far less time and effort for special vested interest groups to persuade the
electorate once every four years to support the political party most likely to advance their interests,
than it does to convince them to act in their favour in numerous ballots.

Direct democracy is too expensive

As mentioned above, direct democracy at the regional and local level is generally a grass-roots-
oriented low-cost affair.  In counties and municipalities few signatures are required on petitions,
and it is easy to validate them.  Clearly the ideal situation is one in which most decisions are made
locally and people get involved in initiatives and referendums primarily at the local level.

But this does not mean to say that there should be no national votes in South Africa.  On the
contrary, the numerous advantages which result from direct democracy fully justify the costs
incurred.  Also, compulsory and vetoing referendums at the national level would introduce the
referendum threat that would encourage politicians to pay more attention to public opinion and
spend money more cautiously.  This would probably save more money than the ballots would cost
Because our citizens are less wealthy than those of the USA, interest groups would have to rely on
voluntary signature collectors for petition drives, which would mean that fewer matters would
come to the national vote than accrue to the state ballot in California.

Political parties will use the recall to abuse one another

In their objections to direct democracy South African politicians sometimes argue that if the recall
was introduced it would be used by one political party to remove from office the members of a
competing party.  This says more about the fears of the politicians than the likely consequences of
introducing the recall.



Although many thousands of initiatives have been launched in the USA, Switzerland, Germany,
Italy and elsewhere, only a handful have been for the purposes of recalling elected representatives,
and no recall petition has ever been used by one party to remove a political rival.  Popular initiatives
require a huge amount of work and effort by a great many people.  Those involved invariably feel
extremely strongly about the issue concerned.  For this reason the recall is only used under
conditions of public outrage.  To imagine that voters would support the removal of a politician who
had done nothing other than to displease some members of a competing party is to grossly
underestimate the good sense and the political apathy of the average citizen.

PROPOSAL

To entrench in the constitution the right of people to amend the constitution and to propose and
veto laws.

The most effective way to ensure that democratically elected representatives remain accountable to
the people is by allowing the people to veto political decisions or propose their own laws through
direct democracy.  It is therefore proposed that in the constitution the following powers be
reserved to the people:

1) The lawmaking initiative and referendum

The right of the people, initiated by a petition signed by a certain number or percentage of voters,
to propose legislation which must be put to the vote by the people directly in a referendum, or by
the elected legislature.

2) The vetoing initiative and referendum

The right of the people, initiated by a petition signed by a number or percentage of voters
within a certain time after the passing by the legislature of a law, to propose that a measure to veto
that law be put to the popular vote in a referendum.

3) The compulsory constitutional referendum

The obligation to refer every amendment to the constitution to a referendum of the people.

4)  The constitutional initiative and referendum

The right of the people, initiated by a petition signed by a certain number or percentage of
voters, to propose amendments to the constitution, which must be put to the popular vote in a
referendum.



5) The recall initiative and referendum

The right of the people, initiated by a petition signed by a certain number or percentage of voters,
to propose that a particular politician or other elected or appointed office-bearer, be dismissed,
which must be put to a referendum.

6. Economic constitution

A democracy .... can only exist until a majority of voters discover that they can vote
themselves largesse out of the public treasury.  From that moment on, the majority
always votes for the candidate who promise them the most benefits from the public
treasury .....[1]

(I) Introduction

South Africa has, at long last, entered a period of democracy; one in which an adult persons,
regardless of colour of skin, language group, religion, etc. have the right to vote.  Those who
assisted in the establishment of this democracy have, of course, no idea where this democracy will
take the people in that nation - in this regard, the establishment of the ‘New South Africa' is not
unlike the birth of an individual.  One never knows whether the new born infant will prove to be a
'saint’ or 'sinner'; whether the new life will lead to improvement in the well-being of those who
encounter it, or whether they will come to rue its very birth.  What one does know, however, is that
things will happen and occur in the life of the nation-state, just as in the life of the individual, which
cannot be at all anticipated by those now living and present.  While the 'midwives' of the new South
Africa had, and continue to have, visions of what the new nation-state would become, there is faint
likelihood that in as short a time as 50 years their visions will be matched by the turn of events.  It
may well be that the widespread democracy will degenerate into a bureaucratic nightmare presided
over by a "New Class", to employ Djilas' term regarding the bureaucrats who ruled socialist
Yugoslavia before its demise.  It is also possible that, as time passes and majorities are formed, the
majority will come to oppress, most severely if not brutally, the minority.  Or, it may come to pass
that some measure of modern western democracy is able to exist in the new South Africa.  Any of
these scenarios, and others, are possible.  We simply do not, nor can we, know.

In contrast, what we do know, and for sound reasons which will be enumerated below, is that there
is an inherently logical, if not necessarily desirable, reason for the growth of government in modern
democratic states.  This growth in government brings with it increased command over economic
resources, and thus over the lives of the inhabitants of the nation - state.



It is our contention here that, inasmuch as we cannot know the direction and nature of the
alterations which will take place in our nation, and since - for reasons we shall see - there are
inherent reasons to believe the State, if not fettered, will grow and could become an instrument  of
oppression in the future, just as it has been in the past South Africans should ensure there are
constitutional restraints on the ability of the State to take economic resources away from them.  Put
differently, there is a strong case, since we know not what the Future will bring to restrain
Leviathan now; tomorrow we may be unable to do so.  There are, of course, those who perceive
the State as being an endless cornucopia of "good" - who rather naively think that any state-
produced goods or service is inherently desirable.  This, of course, overlooks the fact that the State,
an abstract concept and creature of the persons therein, has no resources to produce anything!
Rather, the State can produce goods and services only to the extent that it first takes away goods
and services from the underlying population.

While many of us find such “takings” inherently undesirable, this essay will not address that
important issue.  Rather, in developing this essay, we shall make several assumptions, which we
think can well be supported by the great weight of history.  They are:  (1) that the major function of
the state historically has been, and will continue to be, the redistribution of income [2].  Whether
this is desirable, or not, is not within the scope of this essay;  we suggest that, as a matter of fact,
that is the raison d’être of states, now and since their inception; (2) as a corrolary to this first
observation, that, ultimately, the State necessarily will employ either overt force and coercion, or
the threat thereof, to effect such redistributions; (3) as suggested above, we further assume that the
State is devoid of any power to produce anything until it first takes away resources from the
private, or civil society and employs those resources for the ends of the State; and (4) we shall
assume, perhaps most crucially, that the 'State' is not some amorphous body separate from the
individual agents who are the agents of the State - its elected and appointed officials.  Thus, we
assume that decisions regarding those resources which the State has, or commands, are made by
individuals who are in the employ of the State - the decisions are not made by an amorphous 'mass'.
As we shall see, this is both a crucial assumption, as well as a realistic one, and it has vast
implications for the behaviour, and future direction, of "the State".

(II) The Rise of the Modern State

Introduction

While there is a huge literature emanating from economists who study such matters, there is
widespread agreement with Mueller's statement "that government has grown, and grown
dramatically, cannot be questioned." [3]  That the growth of government expenditures has attracted
so much attention, reflects the fact that, to the extent government spends more, individuals have
less to spend; thus, the growth of government represents a basic and potential threat to the general



proposition that individuals are the best decision-makers regarding that which will make them
better off.

The Twentieth Century has been described as the 'Age of the Loss of Innocence'.  An early, and
largely discredited, view of the public sector was that the people employed therein had a 'mystique
of public service' - that there was a special 'ethos' among 'public servants' (and politicians) which
imbued them with a desire to serve the body public; that decisions made by those in the public
sector were devoid of selfishness and were calculated only to serve the 'public interest’ - whatever
that was.

While most modern readers, and particularly those who have viewed the satirical television show,
Yes, Minister, can hardly harbour such naive illusions about the nature of the 'public sector'
(especially given the accumulated knowledge about the 'New Class', which governed and abused
the citizens and states of the former Soviet Union), it is surprising the number of persons who do.
That there are still those who believe in the ‘disinterested British civil servant' reflects the 'Law of
Distant Belief’ - the 'law' regarding beliefs which says that one can only sustain a belief in a myth
according to the distance which separates one from the myth.  Those acquainted with the
mechanics of government generally harbour no such illusions; nor do those acquainted with the
often self-interested, self-serving nature of politicians and public officials.  Indeed, given the
rapacious nature of the South African public service - especially in its treatment of non-whites -
from, roughly, 1948 to 1992, it is difficult to understand why all too many continue to cling to such
a discredited belief.

Rent-Seeking by Public Officials

Over the last 30 years, a sub-discipline of Economics, called "Public Choice" theory has developed
a generally accepted explanation of the nature of the public sector, generally, and of the behaviour
of politicians and bureaucrats, specifically.  This explanation also serves to explain the phenomenal
growth in the public sector, world-wide, and it has especial relevance to South Africa..

Simply put, the Public Choice explanation of government, and of governmental behaviour, is that
those in the public sector are no different from the rest of us - that they attempt to maximise what
economists call "rents" or "monopoly rents."

The Nature of Rents

The term "rents", like much of the economists jargon, requires some special explanation, as the
term is not what is commonly meant by the word 'rent’.  To the economist a “rent” is said to exist
when the price which a consumer is willing to pay for a good is less than he has to pay, in the
marketplace.  For example, I personally value cigarettes very highly, and, given my income,



preferences, etc. would be willing to pay, say, R6 per pack of cigarettes.  However, since there are
many consumers in the market many of whom do not value cigarettes so highly, the market price of
cigarettes is, say, only R2.  That is, I receive value of R6 while paying only R2.  In the jargon of the
economist, I receive a "rent”, or 'consumer surplus', of R4, which, of course, is quite nice for me.

On the producer's side of the market 'rents' also exist as, frequently, producers receive a price for
their goods which is well in excess of that which they would have been willing to take for those
goods.  A prime example is that of a rock-star who thoroughly enjoys his work, he is paid, say, R10
000 per performance, but, given the fact he likes his work, etc. would have cheerfully performed
had he been paid only R200.  Thus he has received a “rent” of fully R9 800 - nice work if you can
get it!

Armed with these definitions, we can better understand the 'rent-seeking' nature of government, and
begin to understand why modern governments have grown virtually without bounds.  There are at
least three "culprits" which have caused the growth of modern government:voters, bureaucrats, and
politicians.  Let us consider each in turn.

Voters and Rent-Seeking

Voters go to the polls, not unlike consumers to the market, with various wants.  These wants are
conveyed - more or less efficiently - to political candidates or parties.  But voters are not some
monolithic mass; they differ among themselves.  Some are male, some female, some have children,
some don't, some are farmers, some trade unionists; some Moslems, some Christian; some are
engaged in export trade, some in import trade; some are young, some old.  Simply put, they all
have differing characteristics and these characteristics lead them to desire that “government", i.e.
other voters, redistribute income to them.  Thus, we find that farmers want subsidies from 'the
State', i.e. from non-farmers; and the old also want subsidies from 'the State', i.e. from younger
voters.  Similarly, trade unionists want subsidies from 'the State'. i.e. from 'employers' and
'consumers' and other 'non-trade unionists' in the form of especial legislation which will enable them
to advance the goals of their officials and members.  All of which is to say, there is not some
uniform, amorphous, nondescript voter; voters have 'flesh and blood'.  The have desires and wants
which they want their elected officials to meet - which, in reality, is a demand that their elected
officials coerce other voters to satisfy these demands.

Voters and Rational Ignorance

It is easy, i.e. 'cheap', for voters who have very closely aligned common interests, e.g. farmers or
trade unionists, to band together and lobby politicians to satisfy those common interest. On the
other hand, for those outside such a coalition, it is very difficult to organise to oppose the “State's"
granting the wishes of the coalition, particularly if the overall cost ( in terms of the public budget,



or as measured by changes in prices of other goods in the economy), is small for any given voter
outside the coalition.

Put differently, on a wide range of issues about which politicians are 'lobbied' by special interests, it
is quite rational for any given voter to remain ignorant, especially if the likely effect of the lobbying
efforts will have but a small increase in the consumer-voter's tax bill.  For example, if farmers find
that a particular method of allocating water will benefit them by, say, R10 each, they will be willing
to contribute up to that amount in 'rent seeking', i.e. in Lobbying politicians for the passage of such
a bill.  If the bill passes, the total benefits to farmers will be R10 times the number of farmers - and
among farmers, some win get benefits far in excess of only R10.  On the other hand, I, an urban
dweller-taxpayer, am rather more knowledgeable about the quality of the roads I drive on to get to
work than I am about the nature of agricultural irrigation systems.  The reason I am is that, since
the benefits of irrigation come to me only most indirectly, i.e. in the form of the prices I pay for the
produce I buy at the supermarket, I have no real and direct reason to become knowledgeable about
irrigation, or its cost, in the nation-state.  I have no reason to really think about the cost of
irrigation since any given irrigation proposal is likely to cost me only a modest amount added to my
overall tax bill.  Put differently, I am rationally ignorant - my ignorance is rational in that it would
"cost” me, in terms of time, effort, etc., rather a lot to become knowledgeable and conversant about
the vast number of issues which confront parliamentarians, and since the direct cost to me of any
one of those issues is likely to be small, I concentrate my efforts on knowing only about those
which have a more immediate impact on my life and pocketbook.  That is, I remain rationally
ignorant of those expenditures that have a relatively small impact on me.

Thus we see that special interest groups can combine and advance their interests with very little
opposition since voters are "rationally ignorant” about issues which affect them only modestly or
indirectly.  We can decry this and say that the electorate has a 'civic duty' to be better informed; but
the simple fact is that unless I perceive that a given act of government will have a reasonably direct,
or large, impact on my life or pocketbook, it is not rational for me to expend my limited time and
energy becoming conversant about all issues and, rather, I become conversant only about those of
direct interest to me.

Accordingly, special interest groups are, with little opposition, able to lobby politicians and
successfully push for legislation which will enable them to receive 'rents', i.e. value from the public
treasury (directly or indirectly) which far exceeds the 'cost’ (broadly conceived and not confined to
monetary costs only, but including labour expended in lobbying) to them.  In doing so they know
that their efforts will generally not be vigorously opposed since, on any given issue, other voters
will remain 'rationally ignorant' of the bounty they seek from 'the State', i.e. their fellow citizen.

Politicians and Rent-Seeking



Politicians, despite the myth of the public servant, are not really different from all the rest of us.
That is, they too, are endeavouring to ‘maximise' something - and that something is either power,
tenure in office, or something similar.  It will be noted that we have not here suggested that the
politician is attempting to 'maximise income.'  The reason is that despite myths to the contrary most
politicians are no more dishonest than the rest of us.  There are some, of course, who would 'sell
their soul' for the proverbial bowl of porridge, but they are, in fact, relatively rarer than common
mythology would have it.  Rather, what they in fact do is 'rent-seek' and receive the 'rents' which
attach to public office.  These 'rents' are often general honour and prestige, or large and obsequious
staffs, etc. rather than exceptional material wealth.

Although in its last election South Africa altered its electoral system away from the more common
'constituency' to the 'proportional representation' system, it is likely that that electoral system will
not endure and, instead, we shall return to the more conventional 'constituency' system, in some
form or another.  In such a system, even if it is a 'Westminster' system in which power over
parliamentarians is lodged in those at the top in the various political parties, parliamentary
candidates respond to 'lobbying' efforts from various constituencies in an effort to win votes - and
thus remain secure in office.  In doing so, the politician is not unlike a ‘stockbroker' or other
'broker'- an intermediary, who matches various groups with each other.  In the case of the
politician, or political party, the 'brokering' function is rather more complex.  A politician who is
'lobbied' by farmers for, say, the passage of a particular water bill must do a rather intricate mental
calculation to determine how this will affect, for example, his traditional trade union supporters.  If
the 'farmer's bill' will have but an indirect, and undramatic, effect on his traditional constituency, the
politician will find that supporting the farmers has but little 'cosy to him in terms of electoral
support, and, on the other hand, by supporting the farmers, he finds that he can broaden his
electoral support and thus make more secure his tenure in office.  Thus, in such cases, there is every
incentive for the politician to 'broker' the deal and approve the bill which aids farmers.  In the
language of the economist, the politician/office-holder balances the "marginal costs", as measured
by loss of support, with the "marginal benefits", as measured by the increase in support, which is to
be had from any particular stance he (or his party) may take on any given issue.

Tenure in office brings with it power and increasing control over those resources commanded by
the State.  Put differently, continued tenure in office brings with it increased control over those
who, on a day-to-day basis, control government - the bureaucrats.  And, as this control is
increased, it becomes increasingly easy, and less 'costly' for the politician, or political party, to pass
legislation, and, of vastly more importance in the modern state, to enact and promulgate regulations
which will serve the interests of the politician's constituents which, in turn, serves to make
continued tenure in office easier as the constituents thus favoured find it in their interest to maintain
the politician in office.



Recent South African history provides rich examples of precisely the ‘rent-seeking' behaviour we
have described above.  Upon winning the election of 1948, the National Party found that, rather
than increase its constituency among the electorate, it was easier to 'shrink' the size of the
electorate, and then ensure its support among the remaining voters.  Thus, almost immediately
upon seizing office, the Party altered electoral boundaries and 'gerrymandered' districts so as to
ensure its opposition would be banded together in districts in which they were almost the sole
voters, which, of course, explains Houghton in Johannesburg and the election of Helen Suzman; or
that the opposition would be fragmented into districts in which they were overwhelmed by National
Party supporters, and thus, under a 'first-past-the-post’ electoral system, sure to remain
unrepresented.  And, in the extreme, the Party simply eliminated potential opposition from the
voter's roll, as they did in 1952 with coloured voters.  The Party was able then to increase the
probability of its tenure in office by narrowing the range of its support.  And, having done so, it was
then able to maximise its support among the remaining electorate by passing legislation which
enabled its supporters to receive large 'rents' from the State, i.e. from the remaining electorate and
population.  This was, then, a most successful example of 'rent seeking' by an electorate and its
politicians.

As our example illustrates, the ability of politicians and/or political parties to avoid coalitions, and
to 'rent seek' is, curiously, particularly great in conventional "Westminster" parliamentary systems
where the majority party is, during its tenure in office, able to virtually totally disregard the wishes
of all other parties.  Indeed, it has been noted that, to the extent the ‘winning' party in such a system
has rather larger parliamentary majorities, not only is it able to ignore the wishes of opposition
parties, but, in fact, is - on any given issue - able to ignore its own supporters since the 'value' to the
party of any given voter, or modest number of voters, is small.  Thus we have the curious result
that the larger the winning coalition, the greater the likelihood it will be less responsive to the
electorate.

Rent - Seeking and the Bureaucracy

While much Politicians, and voters, can propose; but in the modern State, bureaucrats dispose
public attention attaches to legislation, it is not too much to say that, in the aggregate, of vastly
more importance in the modern state are the regulations promulgated by various ministries.  A
typical piece of legislation in a parliamentary system states merely that  “ ... the Minister may   issue
those regulations which, in his best judgement, are calculated to give effect to this legislation."
Now, clearly, the Minister cannot, personally, take action on all that is brought to his attention; of
necessity he must delegate many of these functions, including the highly important function of
regulating the ministry under his ostensible control.  The legislation, as a practical matter, then
serves to delegate the quasi-legislative functions of the parliament to those who are employed, on a
permanent basis, within the ministry.  And it is the bureaucrat, then, in whose hands the power to
issue regulations of the State resides.



Modern public choice theory teaches us that bureaucrats, just like all the rest of us, undertake acts
which will serve their own self-interest.   In saying this, it must be stressed that this is not to
suggest that the bureaucrats are, in any sense, corrupt (although some of them are).  Rather, we
merely wish to note that, in promulgating regulations within their ministry, bureaucrats cannot but
be mindful of the effect which such regulations will have on their own lives.  Thus, we would hardly
expect them to issue a regulation or edict, over the Minister's name, which announces that,
annually, employment within the Ministry shall be reduced by, say, 10 % per annum.  But, to
employ a perhaps less obvious example, we would not be surprised if the bureaucrats in, say, the
Education Ministry came to convince themselves that it would be in the public interest to require
that all schools within the nation be inspected at least twice per year.  This would, of course,
require a large number of school inspectors; and to the extent there is an increase in the number of
school inspectors, the workload of present inspectors would be spread out over more of their
fellow employees.  This would mean that the 'good life', i.e. the "rents", which employees in the
Education ministry enjoy would be increased.

The main point to be made is that it is foolish in the extreme to expect "public servants" to fail to
pursue their own self-interest, to the extent they are able to do so within the confines of the
environment which they face.  That is, it would be foolish in the extreme not to expect 'bureaucrats'
to "rent-seek", just as do politicians, various special interest groups, and, indeed, all of us.

(III) Implications for governmental budgets

We have seen that the various 'consumers' of governmental services - voters, special interest
groups, politicians, and bureaucrats - will all attempt to seek special benefits, i.e. will all
attempt to 'rent seek' from the government, i.e. from their fellow voters.  Having made that
observation, we now turn to the implications for governmental budgets.

The Predisposition toward "Public Goods"

None of us like to pay taxes.  However, there is substantial evidence that, to the extent that
taxpayers are able to observe the fruits of the taxes which are levied on them, i.e. which they
determine to levy on themselves, they are less prone to oppose these taxes.  Thus, consumers of
government services which are paid for by "earmarked" taxes are generally less opposed to such
taxation.

This observation, however, quickly leads to yet another - the obvious observation that we would all
like to enjoy the benefits of governmental services without having to pay for them.  Thus, even
when taxes are "earmarked", those who are the major consumers of the governmental services
invariably demand of their politician/brokers that the 'tax net’ be broadened to include those who



consume even smaller amounts of such services.  This enables the 'heavy' users of such services to
have their consumption effectively subsidised by those who are non- or 'light’ users of such
services.  Highways provide a major example of this 'tax or cost’ shifting behaviour from one group
of taxpayers to another.  Specifically even the Department of Transportation acknowledges that the
damage done to highways by ordinary passenger vehicles is negligible and that, in fact, virtually the
totality of such damage is done by large trucks.

Yet, the 'road tax' element of the petroleum price is the same for all who purchase petrol whether
casual automobile drivers, or major trucking firms.  This tax clearly enables the trucking firms to
shift much of the real cost of highway maintenance to automobile drivers.

The general point to be made, of course, is that even where there are user taxes for government
services, the heavier users will, necessarily and invariably, endeavour to have the government
broaden the tax base to include in it those who use those services less extensively.  That is, they will
seek to obtain governmental benefits for less than the tax price they pay for those benefits, i.e. they
will "rent seek." An especially effective way some taxpayers can become effectively subsidised by
other taxpayers is to induce political parties/politicians to provide more, and better, "public goods."

"Public goods" may be defined as those goods for which the consumption by some persons does
not diminish the potential consumption by others.  An obvious, 'textbook' example is national
defence.  We all benefit from the defence of the nation; and my "consumption" of national defence
services in no way detracts from your consumption - and vice-versa.  There are a number of other
government services which have 'public goods' characteristics (even though they do not strictly
meet the definition we have given here).  Among such goods are: public parks, schools, road
systems, public health services, etc.  Strictly speaking my 'consumption’ of the services/benefits
from a public park may conflict with your ability to enjoy the benefits of the park - but this will
occur if and only if the park becomes congested when you and I simultaneously wish to go to the
park.  Similarly with schools, public health facilities, etc.  And, the probability of 'congestion’ is
relatively small at any given time.  Thus, those who especially enjoy, say, public parks will
endeavour to ensure that government provides rather more such parks; and similarly for those who
especially benefit from, or enjoy, other 'public goods.'   Accordingly, we would expect that there is
a built-in tendency in a democracy to expand governmental budgets to provide rather more public
goods since, by doing so, government  can shift the real cost of my enjoyment of the public good to
my fellow-taxpayers.  There is, of course, much evidence that this is precisely what has  happened
in the major democracies of the world: the governmental sector not only has expanded, but has
particularly expanded in the provision of “public goods” by the State.  By continually expanding the
provision of such goods, political parties/politicians are able to “woo” ever smaller segments of the
voting public to vote for them, since they have shifted the cost of the provision of such goods to
other taxpayers.  Put differently, and bluntly, politicians have learned that the provision of “public
goods” is an especially successful way to “but votes”



The Financing of Expanding Government Budget

The Predisposition of Deficit Financing

The pre-disposition of the government budget to expand in a modern democracy, as politicians
endeavour to provide increasing amounts of public goods to increasingly smaller voter segments, is
not without cost or limit.  Should governments continually expand their budgets, and in doing so
increase the tax burden on the electorate, they will, of course, alienate those who are most heavily
taxed, and run the risk of losing their votes.  It is not too much to say that voters will invariably
vote for expanded public budgets; but they will not invariably vote for expanded and increased
taxes.  This could present the politician with a dilemma: how to expand government benefits for
voters without expanding the burden on the voter?

The Inherent Political Attractiveness of Deficit Financing

The Keynesian lessons of deficit financing provide the modern politician with a solution to this
problem.  One can expand government spending not by raising, and/or expanding, taxes, but by
borrowing.  When governments borrow, the resulting burden on the taxpayer is shifted.
Specifically, the taxpayer finds that just as with hire-purchase, the totality of benefits are received
instantly, but the burden is spread out over time.  To the extent government is able to induce
lenders to lend for a long period, the annualised burden to the taxpayer is vastly less than it would
have been had the taxpayer been compelled to bear the full burden of the benefits received.  Thus,
for example, if a political party wishes to undertake a governmental project which will cost R1 000
- and thus have benefits for at least some persons (and, particularly and especially those who have
supported the government of the day) of, presumptively, R1 000, it need not raise taxes by fully R1
000.  Rather, if government is able to borrow the R1 000 for, say, 5 years at 15%, then it will have
to repay only R200 + interest of R150, or a total of R350, per annum; and then it will be able to
deliver current benefits to its supporters (or potential supporters) of R1 000 at a current cost of
only R350.  Moreover, the R350 will be derived from all taxpayers, and particularly those taxpayers
on whom the real burden of taxes is greatest and yet the benefits will be reasonably concentrated on
those voters who derive the more direct benefits from the governmental programme.  Thus the
government deficit is a vehicle whereby one segment of the electorate is able to gamer 'rents' at the
expense of yet another segment

Intra - generational Shifting of the Burden of the Debt

Not only can government, by deficit spending, shift the cost of its current activities away from the
direct beneficiaries, but it is possible that, with skilful borrowing, it is able to minimise the number
of voters who are alienated by the borrowing.  That is, it is possible that even those on whom the



current tax burden is greatest can escape much of the pain of current taxation.  Specifically, to the
extent government is able both to "borrow long" and to 'roll-over' and 'refund' its debt, it is able to
shift much to the repayment of its debt from the current generation to a subsequent one.

Shifting the Burden of Debt by Printing Money

The major vehicle by which there is a 'shifting of the real burden of the public debt’ is that unless it
curbs its expenditures to offset the debt-financed expenditures, government has necessarily added
to the money supply.  And this addition serves to induce inflation.  Inflation is desirable, from the
viewpoint of borrowers, since they are able to repay debt with relatively cheaper, i.e. more readily
acquired, Rands.  Moreover, the distortions in the price system which non-rapid inflation brings
about are only felt over time.  Thus, in any one year, the distortions do not create chaos in markets
so the full effect of inflation is not felt by the average voter/consumer.  This means that
government, by inflating is able to "buy goods on the cheap".  This practice is reminiscent of the
practice of 'coin-clipping' by kings of old, who found they could finance their expenditures by
shaving down coins and, after they had accumulated sufficient shaving could mint yet more coins
than the monetary base would have otherwise merited.[4]

Needless to say, inflation - which has been correctly described as the 'cruellest tax of all'- is a very
attractive short-run way for governments to finance expenditures in excess of taxation.  However,
just as there are no free lunches - someone, somewhere, after all must pay, if only by giving up
something they might otherwise have had - so deficit spending and inflation is not a long run
cornucopia of endless bounty.  There are at least two very real problems which attach to deficit
spending.

Crowding  Out

One effect of deficit spending which has attracted much attention from economists is known as
“crowding out” - the tendency of public expenditures of any given size to displace, or ‘crowd out’
private expenditures.  This 'crowding out’ phenomena has various causes, and effects, which, taken
as a whole, have adverse effects on a nation's economy.

Public expenditures, whether financed via taxation or via deficit spending (or, and what is
essentially the same thing increasing the money supply), will necessarily tend to 'crowd out’ private
expenditures.  At any given time there are but so many goods and services in the economy; thus, in
the short run, when government purchases goods and services, it does so only by bidding away
those goods and services from the private sector.  The prices of remaining goods and services
which are then available for private purchase are necessarily higher; and, with prices higher, there
will be fewer purchases by the private sector.



Moreover, higher levels of public expenditures will necessarily alter the rates of return on projects
which otherwise would have been carried out by the private sector.  This distortion of rates of
return will mean that the private expenditure which does take place is not that which would have
taken place had the 'crowding out’ not occurred.  Investment spending by the private sector will not
be the same as it would otherwise have been.  This will have 'second round', or subsequent, effects
on prices of subsequently produced goods and services.  Over time, the cumulative effect of the
initial 'crowding out’ can have dramatic effects on a nation's pattern of productive activity.  The
former Soviet Union provides an excellent example: the rulers determined to build a huge military
complex at the expense of consumer goods.  Thus the higher prices which the government offered
for those inputs which 'fed' the military, eg prices of steel, inputs into the steel-making process, etc.
Predictably, and as the Soviet government wanted, large quantities of military, and military-related,
goods and services were produced.  However, firms ignored the production of consumer goods so
that, very quickly, the entire nature of the Soviet economy was altered and 'tilted' toward military-
related production.  It is doubtful that Soviet consumers felt themselves made better off by this
distortion of the productive process.

"Crowding out" effects are particularly adverse when the public expenditures are financed via
deficit financing.  The reason is simple.  When government runs a deficit, it issues IOU's to finance
its expenditures.  In order to induce lenders to take the IOU’s, i.e. to finance the deficit, the
government finds that it must offer repayment terms which are at least as attractive as those which
lenders could get from private borrowers.  The major way governments can increase the
attractiveness of its IOU's is, of course, by offering higher interest payments to the borrowers.  This
means that it is competing for scarce funds with private borrowers.  But, other things equal, lenders
will be more favourably disposed to lend to a sovereign government than to a private borrower
since the lenders know that the government has the power to tax and thus can, ultimately, repay its
debt (although in, perhaps, inflated currency - but, knowing this, potential lenders demand a
‘premium’ interest payment to compensate them for expected inflation.) Thus, other things equal,
governments will be able to 'crowd out’ private borrowers in the money market. This means that
private borrowers will invest less than they might have otherwise which, in turn, means that the rate
of capital formation, and thus increases in the nation's productivity, is less than it otherwise would
have been.  The problem is that in the 'second round', i.e. "tomorrow", the nation state will find that
it is less productive than it might otherwise have been, and thus its goods and services are more
expensive than they would otherwise have been.  For an 'open economy' like SA., these effects are
particularly adverse since potential foreign buyers of domestic goods are less disposed to purchase
goods made in SA. since they are more expensive than (a) they otherwise would have been and (b)
the foreigners can purchase them elsewhere.  Thus, ‘crowding out’ can very well serve to impair
capital formation, and thus economic growth, making goods and services yet more expensive in
future; and, therefore it makes the real burden on future consumers/taxpayers of the earlier
indebtedness greater than it would otherwise have been.  This leads to yet further and cumulative
effects - all of which are likely to be adverse. [5]



The Debt Trap

In addition to 'crowding out’ effects, we in South Africa are now either in, or closely approaching,
a "debt trap" as a result of the refusal of previous governments to raise taxes to finance their
expenditures.  A 'debt trap' occurs when the government finds that it must borrow in order to repay
the interest on the debt which it previously incurred.  The reason it is a 'trap', of course, is that
should we borrow today to repay interest, then tomorrow we must borrow yet again in order to
repay the interest of yesterday's borrowings - and so on ad infinitum.  Quickly, of course, the
government finds that an increasing portion of its budget must be expended on the repayment of
interest, with concomitantly smaller amounts of the current budget available for the 'normal'
governmental expenditures.  And, thus, in order to finance those 'normal' governmental
expenditures, government must borrow yet more - with resultant larger interest payments in future.
And so on ad infinitum so that, in a short time, government finds that, like the Red Queen in Alice
in Wonderland, it must run faster and faster to stay in the same place.  Thus, while earlier
generations have succeeded in shifting much of the burden of the public debt to the current
generation, the current generation, finding itself in the ‘debt trap', will come to bear the real burden
of that debt.

As the Financial Mail has noted, "once in the debt trap, it is difficult to escape - only a drastic
restructuring of the economy and governments role in it might reduce debt, leading to gradual
recovery.  Mere tinkering with monetary and fiscal measures cannot reverse the trend." [6]

It may be asked why the current generation cannot, as did a previous generation, merely shift the
debt burden.  There are two principal reasons:

(1) First, to the extent that the earlier debt served to increase inflation, and thus distort relative
prices of goods and services, and in doing so dampen the predisposition of investors to invest, the
burden is already being felt by the current generation.  After all, to some extent, investors have not
invested in SA. since they have been unable to determine what their expected real, i.e. discounted
for inflation, rates of return would be.  In a world in which prices are unstable and uncertain, the
expected return which will be received from any investment is also uncertain.  Investors are less
disposed to invest and fewer jobs are created.  The current unemployed are to no small extent
bearing the burden of yesterday's inflation.  Similarly, had investment taken place, incomes of
current workers would have presumptively been higher; and thus they too, like the unemployed, are
worse off than they would have been had inflation not discouraged investment 'yesterday.' The logic
extends, of course, to consumers generally since, had there been more investment 'yesterday', goods
today would have been cheaper than they in fact are; thus consumers are having to pay the real
burden of yesterday's inflation and deficit financing.  There is, indeed, no free lunch.



(2) The second major reason today's generation will not be able to blithely shift the debt burden
to future generations is that, as governmental debt increases relative to government’s ability to
repay the debt, potential lenders come to demand ever higher premiums, or interest payments, in
order to induce them to purchase the governmental debt.  This means that the absolute size of
government’s interest bill becomes larger; and, more importantly, becomes an increasing portion of
the government’s total expenditures, meaning that it has less to spend on 'other' governmental
functions.  This means, of course, that either governmental functions must be curtailed, or taxes
raised, or that the debt trap be approached ever quicker.  Further attempts by government to
finance its expenditures by borrowing will be perceived by potential lenders to yet further fuel
inflation; and investors will, accordingly, demand vet higher interest premiums to compensate them
for the potential loss in purchasing power which such inflation would bring.  This means that the
interest portion of the government's budget rises yet further, creating the spiral mentioned above.

Moreover, as mentioned above, government borrowing arguably "crowds out' private investment
and, in doing so, creates adverse employment and price level, effects which are necessarily felt by
the current generation.  In short, once a nation is in a debt trap, nothing short of radical action is
necessary to return to 'fiscal sanity.'

Balanced budget provision in the Constitution

A constitutional provision to compel government to balance its budget is fast gaining popularity
world-wide.  Several states in the USA, for example, have already adopted such a provision and a
proposed balanced budget amendment to the US federal constitution was narrowly defeated.

To overcome the problem of government overspending the South African constitution should
include a balanced budget requirement.  Budget deficits in times of crisis, such as war, should only
be allowed under very strict exceptions and should require a two-thirds majority vote in parliament
or a national referendum.

[1]  Tytler, Alexander Fraser, as quoted in Sir John Glubb, Soldiers of fortune (1973), pp. 229-230.

See Buchanan and Wagner, Fiscal Responsibility in Constitutional Democracy," Studies in Public Choice",

vol. 1, pp. 159 (Leiden: Martinus Nijhoff, 1978.)

[2] We use the term income, here, to include both money income and wealth; and we add, most

importantly, that we view income as being the right to do something.  Thus, income includes the right to

use one's property subject to minimal government regulation - regulation which does not decrease the

value of the property.  Often, all too often in the modern regulatory state, the State' takes' property, via

regulation, while not giving constitutionally mandated compensation for the property taken.   We should



avoid this in the new South Africa by appropriate constitutional rules or legislation.  Failure to do so has

important adverse consequences on the level of investment, and hence employment.

[3] Cited in Cullis and Jones, Public Finance, p. 377.

[4] This, incidentally, explains why many coins have serrated edges - the possessor of such coins can

readily see if they hare been shaved; and explains why ancient coins are less than perfectly rounded.  The

current practice of issuing coins with serrated is a historical holdover/curio.

[5] It has been argued that the 'crowding out' effects of public borrowing on capital formation need not

be as dire as that described above.  Specifically, it is argued that if the money borrowed by the public/

government sector is “invested” 'wisely then it can lead to an increase in 'capital formation’ which will yield

returns as great as those which might have been had were there private capital formation.   There is little

evidence in support of this rather tenuous argument.

[6] Financial Mail, 20 May 1994, p. 22.



Pietermaritzburg Aids Action Group (PAAG)

HISTORY OF PAAG

Long before AIDS was recognised as a significant problem, a few concerned people began meeting
at the Pietermaritzburg City Health Department to review current knowledge about the epidemic
and to discuss ways of alerting the unsuspecting population of the greater Pietermaritzburg area to
the possible implications of this impending threat. An AIDS Action Committee was formed in 1989
and, under the auspices of the Pietermaritzburg 2000 initiative, hosted a consultative conference in
August at which the magnitude of the problem was discussed as a starting point to developing
concrete strategies for the future.

Membership of the Committee was open to any person or organisation and, in the months that
followed, a number of projects were undertaken to maintain the momentum generated by the
conference. These included preparing press releases, facilitating workshops with identified target
groups, compiling a resource directory, hosting international guests and a person living with
HIV/AIDS, running a poster competition, developing a Zulu information pamphlet and arranging
performances of drama and puppetry.

In August 1991, a strategic planning exercise defend the future purpose and functions of the
Committee. Renamed the Pietermaritzburg AIDS Action Group (PAAG), an Executive and a
World AIDS Day Committee were formed and Newsletter launched. An office, staffed part-time
on a voluntary basis was established.
In 1992, funding permitted the setting up and equipping of a permanent office. The First Annual
General Meeting was held in August at which the PAAG, defined as a non-aligned networking
body, was officially established and its new constitution adopted. Activities such as debates, the
development of infection control guidelines and World AIDS Day Functions continued.

The shaping and expansion of PAAG occurred against a background of the creation of national and
provincial AIDS strategies and the formulation of Implementation Plans. The apparent political
commitment of the new government to dealing with the epidemic in a meaningful was is a welcome
endorsement to continue a similar manner.

Strategic Planning in 1993 resulted in the formation of a number of working sub-committees, each
of which drew up a Plan of Action for the year, with proposals for those activities with budgetary
implications.

THE GLOBAL AIDS EPIDEMIC

Early in 1995, just over 1 million AIDS cases had been reported to the World Health Organisation,
though this figure must be treated with circumspection owing to the gross under-reporting which is
known to occur. A truer estimate is that the 19,5 million people who are infected, 4.5 have
progressed to develop AIDS.

By the year 2000 there will be approximately 5 million orphans as a result of their parents having
died of AIDS.

AIDS IN SOUTH AFRICA



The first case of AIDS was reported in South Africa in 1982. Initially, this disease appeared
amongst the White homosexual male population. By 1986 it become apparent that the disease was
not following the Type 1 Pattern seen in some countries (transmission being largely amongst
homosexual/bisexual men and intravenous drug users) but was rather following the Type 11 Pattern
seen to be having a devastating effect elsewhere in Africa (transmission being largely amongst
heterosexuals).

Statistics in South Africa as in all other countries reporting to the World Health Organisation
(WHO) are questionable. As at the end of February 1995, 6 989 cases of AIDS had been officially
reported. The number of HIV infections to date however has been estimated at 1,2 million South
African, (7,57% in antenatal clients at the end of 1994) with 700 new infections occurring every
day.

In Africa, the epidemic has been compounded by economic and social conditions such as
unemployment, malnutrition, illiteracy, widespread poverty, the low status of woman and poor
access to adequate health services. In South Africa, in addition to the above, political problems
including migrant labour (and the subsequent large scale disintegration of the family unit), violence
(and the resulting dislocation of large numbers of people) and the growing squatter populations
have exacerbated the situation.

THE EPIDEMIC IN KWAZULU-NATAL AND THE NATAL MIDLANDS

KwaZulu-Natal has the highest prevalence of HIV infection in comparison to the other provinces.
In a survey of antenatal clients done in November 1994, the prevalence of HIV infection in
KwaZulu-Natal was 14,35%, in comparison to 7,57% for the country as a whole, showing the
following trend:

NATIONAL SURVEYS OF WOMEN ATTENDING ANTENATAL CLINICS

   1990 1991 1992 1993 1994

RSA    ,76%    1,49%    2,69%    4,69   7,57%

   KZN    1,61%    2,87%       4,77%    9,62%   14,35%

1.3 AIDS AS A HUMAN RIGHTS ISSUES

The AIDS epidemic has generally been regarded as being within the responsibility of those working
in the public health field.

The human rights aspect of the disease have therefore to some extent been ignored. However
virtually all responses to such an epidemic have human rights implications. These may be summed
up in the following way:

- the public health response may infringe on human rights, for example if drastic
measure are taken to isolate affected individuals this impacts on their civil rights;



- people living with HIV/AIDS may suffer from direct discrimination, including
legislation excluding them from employment or insurance benefits; and

- people may be discriminated against indirectly, for example by criminalising
commercial sex work, where people perceived to be at high risk of spreading the
virus are prosecuted.

It is thus important that AIDS is recognised as being a human rights issue as well as a public health
crisis. Some of the human rights violations with which the members of the Pietermaritzburg AIDS
Action Group come into contact on a regular basis are:

- the refusal of hospitals to treat people with AIDS;

- the dismissal of HIV-positive employees;

- the resting of job applicants for HIV;

- the refusal to grant permanent status to employees with HIV;

- the citing of AIDS as the cause of death on a death certificate resulting in families
being unable to bury their loved one in a traditional burial grounds;

- the exclusion of abandoned babies from certain day care centres on the bias that
these children are at risk of being HIV-positive;

- the segregation at night of "AIDS prisoners" in prisons;

- the testing of patients for HIV without their consent;

- the breaching of a patient's rights to confidentiality within general hospital wards by
noting HIV-positive on the outside of the patient's chart; and

- dismissal of domestic workers for being HIV-positive

We therefore deal with a broad range of discrimination against people living with HIV/AIDS. In
response to this we argue that the law ought to promote an environment that enables, encourages
and sustains voluntary behaviour change, rather than attempting to coerce people into changing.
This enabling environment of a legal system which protects individual rights will empower
individuals and communities to protect themselves against HIV and allow for care and support of
those infected. As Justice Edwin Cameron, succinctly put it:

"There is no conflict between protecting public health and respecting the rights and interests
of people affected by HIV and AIDS.  In fact, protecting the human rights of persons with
HIV or AIDS has been shown to work towards limiting the epidemic."

Without such an enabling legal system we do not believe that public health measures taken to halt
the spread of the virus will be effective.



In working towards such a legal system, the Pietermaritzburg AIDS Action Groups works side by
side with infected people in lobbying for changes to our present laws. We accept that one cannot
separate those infected from the rest of society rather we work from the premise that we are ALL
AFFECTED.

1.4 THE REASONS FOR MAKING THIS SUBMISSION

(i) As outlined above KwaZulu-Natal is at the epi-centre of the epidemic, we must there fore
consider the resultant impact when drafting any new legislation;

(ii) We will always be surrounded by public health issues - it is therefore important to provide
for them in a constitution. We are not arguing for the inclusion of AIDS over and above
other rights of other persons to health care, rather we see the AIDS epidemic as raising
questions concerning health care delivery generally;

(iii) Our submissions relate to groups which we believe are particularly vulnerable within our
society and therefore require legal protection. In particular the subordinate position of
women and the position of children in communities where many of their primary care givers
may be infected, need to be addressed;

(iv) We believe that the rights of people living with HIV/AIDS have not as yet been brought to
the attention of your committee and therefore feel it to be imperative that this be
acknowledged in the submission and;

(v) We wish to indicate our support for some of the fundamental human rights which have
been included in the interim constitution, Act 200 of 1993. We believe that these will create
valuable rights for people living with HIV/AIDS;

(vi) Since the AIDS epidemic has created real human rights issues and dilemmas, we therefore
felt the drafters of the KwaZulu-Natal Constitution ought to be aware of some of the issues
at hand.

1.5 CONSTITUTIONAL SUBMISSIONS

1.5.1 THE RIGHT TO ACCESS TO HEALTH CARE

We believe that the Bill of Rights entrenched within the Constitution ought to contain a
clause enshrining the right to ACCESS TO HEALTH CARE. In this regard we believe that
every individual should be entitled to health care at facilities which are both accessible,
equitable and affordable.

We recognise that as a socio-economic right and submit hat whilst it could be argued that
such a right is not justifiable or attainable with the economic limitations of the province, it
should remain the goal to which to aspire as the region develops and is able to offer a
greater range of services.

We therefore propose that the right be included as follows:

"Every person shall have the right to -



(a) equal access to health care facilities; and
(b) optimal treatment regardless of their condition."

1.5.2 THE RIGHTS OF CHILDREN

Whilst we support the rights of children, in the Constitution, in the light of the social
consequences of the AIDS epidemic some points need elaboration.

Every child should have the right to a safe personal environment which best promotes their
growth and development to ensure the attainment of optimal adult potential.

That is an environment that caters for their special physical, psychosocial and intellectual
needs, whilst also providing adequate protection from physical or emotional harm and
exploitation.

1.5.3 THE RIGHT TO HUMAN DIGNITY

WE believe that every person shall have the right to be treated with respect and dignity. For
many years people living with HIV/AIDS have been denied such respect and dignity. They
have been forced to submit to isolation and social rejection, therefore we support the
inclusion of this right in the final Constitution.

We suggest that it be drafted as follows:

"Every person shall have the right to respect for and protection of his or her dignity."

1.5.4 THE RIGHT TO PRIVACY

We submit that the right to privacy is fundamental in defeating the AIDS epidemic. As it
was stated in X v Y (1988) 2 ALL ER 648 at 653 A - B:

"In the long run, preservation of confidentiality is not the only way of securing public
health; otherwise doctors will be discredited as a source of education, for future individual
patients will not come forward if doctors are going to squeal on them. Consequently
confidentiality is vital to public health, for unless those infected come forward they cannot
be counselled and self-treatment does not provide the best care.."

The AIDS epidemic particularly requires the maintenance of confidentiality as infected
persons frequently suffer discrimination, social rejection and abuse.

We therefore submit that the right to privacy ought to be drafted as follows:

"Every person shall have the right to his or her personal privacy, which shall include the
right not to be subject to searches of his or her person, home, or property, the seizure of
private processions or the violation of private communications."

1.5.6 THE RIGHT TO ECONOMIC ACTIVITY



We believe that the right to economic activity is one of the fundamental tenants of our
economic system. We believe that this should protect a broad range of activities including
presently illegal but victimless activities such a commercial sex work. Furthermore we
believe that the right ought to be extended to cover protection for job applicants who wish
to pursue their livelihood in the formal sector. We believe that they are unable to do so if
they are discriminated against on the basis of their HIV infection.
We propose that this section be drafted as follows:

"Every person shall have the right to engage in economic activity and to pursue a livelihood
of their choice, anywhere in the national territory".

1.5.7 THE RIGHT TO EQUALITY

We believe that all citizens are entitled to equality before the law and freedom from
discrimination.

We believe that this right ought to include protection from discrimination based on one's
disability. In that context, AIDS is commonly regarded as a disability, as it is a life
threatening condition. With this enshrined in the Constitution, people living with AIDS will
be able to contest discriminatory measures handed out by state institutions.

Furthermore we submit that freedom from discrimination on the basis of one's sexual
orientation ought to an integral part of the equality clause. In this regard we attach a full
submission marked Annexure "B".

1.6 STATE INSTITUTIONS

1.6.1 HUMAN RIGHTS COMMISSION AND GENDER COMMISSION

We support the establishment of a Human Rights and Gender Commission, we trust they
will take up the discrimination face by people living with HIV/AIDS. Furthermore that the
Gender Commission will in particular take up the vulnerable position of women within our
society in relation to their susceptibility to HIV infection.

1.6.2 STATE DEPARTMENTS

We believe that State Departments have a dual role regarding their responsibility in
addressing the problem of AIDS. On the one hand their employees and we support the
requirements of a safe working environment for all employees working in State Institutions.
On the other hand, all Departments interact with the public and serve specific groups within
society.

We suggest that, to the extent that HIV/AIDS is a multifaceted problem, so it requires a
commitment from all sectors, (much like that required for the RDP to be a success).



SOUTH AFRICAN FEDERATION OF FAITH HEALER'S ASSOCIATION

30 June 1995

FAITH HEALERS DOCTORS BILL OF RIGHT (S)

All Traditional Faith Healers Associations should be given Access of Raising Funds to
erect/establish and maintain its own Clinics, etc.

2. State should Protect the Traditional Faith Healers to the Bill of Rights to Perform their
duties as other Medical Doctors Does.  Because this People Under-Go Training for
one year or more to perform their duties.

3. State should give financial Assistance to Training Healers Associations for their
Resources and to further their Needs and the Needs of the Communities.

4. The Traditional Healers are there to work for the Under privileged Communities in all
sickness to be healed in a Traditional Healing Way, that is why we ask this kind of
Healing to be Protected by the State.

5. State should Recognise Traditional Faith Healers ID Card(s) where ever they go to
perform their Healing duties, and also the Traditional Faith Healers Medical
Certificate(s) should be Recognised by the Government and Employers.

6. State should not be in favour of other Traditional Healers Associations to be above
others, all associations of Faith Healers should be treated Equal by the State.

7. Traditional Healers should have Freedom of Movement and Association.

8. State should Protect Traditional Healers Associations including South African
Federation of Faith Healer's Association in the Bill of Rights to coordinate efforts to
archieve a better life for their People and Patients.

9. State should give all Traditional Healers Powers to eradicate all forms of sickness
prevention, and to give also Traditional Faith Healers to examine in all various ways of
learning for how to Examine Patients and to mention names of those who are doing
things, for Investigations and whenever they are requested to give information by
naming people names in examinations to the Investigators or people who want to
know that; who have done it who did do it, etc.

10. State should draw the Constitution and Bill of Rights which Guarantee the Faith
Healers Doctor’s Rights for All, including the Right to a minimum Standard of Faith
Healers Doctors Associations.

11. State should give Access to Traditional Healers Associations to establish/erect and
maintain traditional Healers Clinics/Hospital(s) for the Sick/Patients and also to
recognise traditional Faith Healers School (s) and Home Nursing.



12. The Bill of Right(s) should defend sovereignty and Independence of Faith Healers
Associations including the: South African Federation of Faith Healer's
Association;(SAFFHA).

Archbishop Tshaile Esaia Mohulo
SAFFHA National President
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Mohamed Jeebhay, SAHSSO

Leslie London, SAHSSO

Michael O' Brien, ANC Health Dept.,

Louis Reynolds, NPPHC.,

Ingrid Schoeman, SAMWU.

Preamble
Before spelling out the proposed clauses it is necessary to answer three questions:

First, what is a working definition of health?

Second, why is health a fundamental human right?

Third, why does health need to be in the new Constitution?

What is a working definition of health?

The World Health Organization has defined health as: ".... a state of complete physical, mental and

social well being, and not merely the absence of disease or infirmity (it) is a fundamental human

right and the attainment of the highest possible level of health is a most important world-wide social

goal whose realization requires the action of many other social and economic sectors in addition to

the health sector".

Further, this same United Nations Agency, has affirmed that: ".... Governments have a

responsibility for the health of their people which can be fulfilled only by the provision of adequate

health and social measures.  A main social target of governments, international organizations and

the whole world community in the coming decades should be the attainment by all peoples of the

world by the year two thousand of a level of health that will permit them to lead a socially and

economically productive life.



Health is therefore a broad concept, which requires more than just access to a health service.

Why is health a fundamental human right?

Human rights must be distinguished from laws.  Clearly, as our apartheid past attests laws can exist

in the absence of human rights.  Human rights came to be recognized in the late eighteenth century

as an assertion of a particular moral code and as and ethical framework on which laws could be

formulated.  Human rights possess two characteristics: They contain universally recognizable

ethical and moral values and they also possess emotional magnetism.

Health is clearly universally desirable and thus contains emotional magnetism, but rightly or

wrongly, it also contains a universal ethical value: namely that of goodness.  To be healthy is to be

good.  Sadly government and certain people, who care for those who are sick, consider ill people to

be bad.  In consequence they treat those who are ill disrespectfully.  This happens most frequently

in respect of health workers in those societies where they are poorly trained.

Health therefore contains the two elements that characterise other fundamental human rights: a

universal recognizable ethical value, and emotional magnetism.

Why does health need to be in the new Constitution?

Previous governments, because they disregarded human rights, including health, enacted laws that

placed the majority of the country's population in situations, where their health was at serious sick

(e.g. in the home, in the work places and by neglecting and destroying the environment).  In

consequence the health statistics for the country to-day show that the majority population had a

very much higher disease burden to cope with.

By including health in the new constitution future governments will be prevented from allowing this

to continue.  Health will be raised on the political agenda and resources will be allocated more

democratically in relation to vulnerability and health needs.  It will therefore assist in the process of

building a new democratic society based on social justice.

It is also worth noting that internationally many progressive States have included clauses on health

in their constitutions.

Proposed Clauses for inclusion



1. Health is a fundamental human right and the health of all the inhabitants of South Africa

constitutes a public good.  The state, legal persons, and individuals are under an obligation

to see to its preservation and restoration.

2. All people have an equal right to health care, however, vulnerable groups, (such as children,

pregnant and nursing women, disabled people, the elderly, and others with special needs, as

well as people living in conditions of poverty), should be accorded special access to care

and assistance.

3. The State shall establish the basic conditions for promotion, protection, treatment, and

rehabilitation of the health of people, recognizing the social and cultural diversity of health

care provision.

4. All people have the right to live and work in a healthy environment.  It is the State's

obligation to preserve, conserve, and recover the environment and the natural resources of

the country.

5. All people have a right to participate in all activities relevant to health and health care.

6. No one may be forced to undergo any particular health intervention except under the

provision of the law.  In no case shall the law violate the respect for the dignity, religious

and cultural beliefs of people.

7. All people have the right to emergency care for life-threatening conditions from the nearest

public or private health facility, irrespective of economic considerations of the health

scheme to which they belong.

8. The State has the responsibility to ensure the existence of programmes aimed at the social

and economic integration of disabled and handicapped persons.

9. All people have the right to be protected against hunger and the State shall promote

programmes to ensure adequate availability, and equitable access to food, food producing

resources, and the ability to acquire food.

10. All people have the right to social security consistent with their dignity and the development

of their skills and potential.



11. All people have the right to be treated with dignity and respect and the confidentiality

pertaining to any information obtained shall be respected.

PETITION

We, the undersigned individuals and organisations, believing that:
1. all South Africans are entitled to full citizenship rights;

2. the struggle against apartheid was as much about access to social and economic rights as it 

was about a right to vote and other civil liberties;

3. social and economic rights are essentially development rights;

4. these development rights lie at the heart of the Government's Reconstruction and 

Development Programme (RDP);

5. all our citizens have a right to a better quality of life and the right to human dignity in a 

new and democratic South Africa;

6. the most disadvantaged sectors of our society should be granted every available means to 

protect and progressively realise these individual and collective human rights in South 

Africa;

7. the interim Constitution does not adequately and equally reflect or entrench basic human 

rights which the majority of South Africans struggled for over many years;

Call on members of the Constitutional Assembly to:

1. recognise that social and economic rights are as fundamental, equal to, and as essential as

political and civil rights to the transformation, reconstruction and development of a

democratic South Africa;

2. enshrine these development rights as equal and justiciable basic human rights in the Chapter

on Fundamental Rights in the South African Constitution;

3. ensure that the most disadvantaged members of our society may progressively realise their

basic human rights through the highest law of our land - the South African Constitution.

The signatories to this petition have arrived at this position through different perspectives based on

experience, reflection and analysis of South Africa's past, present and a new vision of a just and

democratic society.

As individuals and organisations who are fully committed to building a transformed South

African society, we call upon the members of the Constitutional Assembly to:



1. ensure that the final Constitution reflects the aspirations of the majority of our citizens by 

entrenching social and economic rights in the Bill of Rights'.

2. demonstrate their commitment to a vision of new social and economic priorities for our 

country.

Attached please find a copy of a petition calling for the inclusion of social and economic rights in

the South African Constitution.  It is supported by the following 60 organisations representing over

60 000 people.

ACORD

African Culture and Community Development Association Alex Civic Organisation

ANC Health, Western Cape

Archbishop Desmond Tutu, Church of the Province of South Africa Association for Rural

Advancement (AFRA)

Black Lawyers Association

Black Sash

Border Rural Committee

Built Environment Support Group

Careers Research and Information Centre

Centre for Adult Continuing Education

Centre for Applied Legal Studies: Documentation Centre

Land Rights Project

Gender Research Project

Constitutional Project

Centre for Community Labour Studies (CCLS)

Centre for Rural Legal Studies

Community Agency for Social Enquiry

Community Organisation for Research and Documentation

Development Action Group (DAG)

Eastern Cape Land Committee (ECLC)

Erase Sexism and Racism in Education (ERASE)

Environmental Monitoring Group

Farmer Workers Resource and Research Project

Foundation for Contemporary Research

Green Coalition

Homeless People's Federation



Human Rights Commission - Kwa-Zulu Natal

IDASA

Industrial Health Research Group

Institute for African Alternatives

International Labour Resource and Information Group (ILRIG)

Kagiso Trust

Khayelitsha Development Forum

Legal Resources Centre: Cape Town

Durban

Port Elizabeth

Pretoria

Johannesburg

Muslim Youth Movement

National Land Committee (NLC)

Nadel

Orange Free State Rural Committee

Oxfam UK

People's Dialogue

Planact

Progressive Primary Health Centre

SA Health and Social Services Organisation (SAHSSO)

South African Council of Churches (SACC)

South African Communist Party (SACP)

South African National Civic Organisation (SANCO)

South Cape Land Committee (SCLC)

Surplus People's Project (SPP)

Transkei Land Service Organisation (TLSO)

Transvaal Rural Action Committee (TRAC)

Trauma Centre

Urban Sector Network, USN

Urban Services Group, USG

Women and Rights Project, Community Law Centre (CLC), UWC

Workers International to Rebuild the Fourth International

Environmental Justice Networking Forum

Group for Environmental Monitoring

SOCIO ECONOMIC RIGHTS



The Constituent Assembly has the responsibility to present and finalise a constitution acceptable to

all citizens of South Africa.  No member of the Constituent Assembly can sit here without

acknowledging that for the vast majority of South Africans the constitution being drafted will only

become a living and meaningful document if it reflects the aspirations of the majority of the people

and assists in the delivery of the rights for which all South Africans have struggled over many

centuries.

This struggle for democracy has at all times included a demand for social economic rights and has

gone hand in hand with the cry for the franchise and other human rights.  The cry was heard from

those forming the ANC in 1913 not only around the lack of franchise but also primarily at that

stage about the dispossession from land.  The cry was also heard from those emerging from

colonial concentration camps where British had held them.  This demand for social and economic

rights continued to be a key to the development of all South African citizens.  At times these rights

were unequally satisfied.  The Nationalist government, as part of its social engineering, afforded

those rights only to those who were white, or who they were attempting to co-opt.  Others who

challenged the legitimacy of those programmes ensured that the demands for social and economic

rights were enshrined in all of their documents. including the Freedom Charter.

When eventually all the parties met around the table and committed themselves to a democratic

future, social and economic rights were not forgotten.

The demand for them was enshrined in the Constitution.  In the constitutional principles the parties

recognised the need for a future based on development opportunities for all South Africans and

recognised that to achieve this would require reconstruction of our society.  Furthermore the

signatories of the constitutional principles acknowledged that in certain instances there would be a

need for a central national standard and the establishment of a minimum standards for the rendering

of services.

Bolstered by the constitution the parties formulated a plan to deliver the social and economic

necessities in the Reconstruction and Development Programme.  This time, unlike apartheid, the

social engineering was to be underpinned by principles of equality, transparency and accountability.

In order to ensure that all the social and economic rights are underpinned by these acknowledged

and shared constitutional principles, it is necessary that they join the other rights already in the

interim constitution.  The need to add further rights to the final constitution was recognise in the

constitutional principles which called for this Constituent Assembly to draft a Bill of Rights where

everyone would "enjoy all universally accepted rights, freedoms and civil liberties, which shall be

provided for and protected by entrenched and justiciable provisions in the Constitution, which shall

be drafted after having given due consideration to inter alia the fundamental rights contained in



chapter 3 of the Constitution".  Now is the time to go further than what is in chapter 3 of the

interim constitution and to expand on those socio economic rights of already enshrined in the

interim constitution.  Already the interim constitution enshrines rights of property, education,

children's rights and workers' rights.  The reason to include more socio economic rights (or

development rights) now in the final constitution is not simply a call back to our history, or because

the interim constitution indicated an intention to go further, but also to show a commitment to the

future so that the constitution reflects the aspirations and demands that have been our history.  This

too will ensure that RDP commitments are transferred into rights to safeguard our future.

The future that is to be safeguarded should ensure that all citizens, and in particular the poor are

entitled not only to the freedom of speech forever but also to development rights of health, shelter,

property and education.  While the right to free speech does not give any citizen the entitlement to

go to court to demand that the government finance their newspapers, nor does the right to property

give anybody the entitlement to go to court to demand that the government buy them property, so

too development rights will not entitle anybody to demand the financing of a house.  The

enshrinement of these rights however will ensure that the courts protect these socio economic

necessities from being stripped away and ignored by the state, by provinces, or by the government

at any level.  Our history has been too much a history of people working extremely hard and then

finding that in the name of an unequally applied social programme one or other level of the state

has stripped away the right to shelter, the right to education, the right to health that they had

attained.

The Constitutional Court has already in its early judgements referred to the balancing of rights.

Accordingly, fundamental rights be they rights to liberty, property, health or shelter should be

interspersed so that it is impossible to make out a case for categories of rights distinct from other

within the fundamental rights section of the constitution.  This will enable a more holistic

consideration to be given to the issue of rights when the constitutional court has to protect the

rights enshrined in the constitution.  If all we protect in the final constitution is the right to property

without allowing the court the ability to balance it with others the full aspirations of our citizens

will not be reflected in the constitution.

It has been argued that it is useful to see the constitution as a mirror.  Using this idea one is justified

in asking that if any individual group of people look into the constitution to what extent does it

reflect them.  To what extent is their experience of life, their particular need, their particular interest

reflected back at them by the constitution.  To what extent are they, themselves, validated by the

constitutional text?  A constitution without development statements is a mirror which does not

reflect the image of many people in our society.  If this mirror does not show protection from

shelters being demolished, does not show protection from being chased out of school or hospital



queues, then it does not reflect the lives to which we aspire for all South Africans.  If it is only a

mirror that reflects the image of a more privileged sector of society then it is a constitution for only

those people and not all the people.  The challenges to the Constituent Assembly is to have a

constitution that reflects the image of all the people and for this reason place must be found for the

social and economic rights.  Failure to do so could well mean that we do not meet our obligations

in terms of many international treaties on human rights and further it will mean that we will be

selling short our citizens on the concept of full citizenship.



30 June 1995

INTELLECTUAL RIGHTS UNDER THE NEW CONSTITUTION

1 .      Introduction

2. Precedents

3. Intellectual Rights instead of Intellectual Property

4. Creator instead of Author

5. Suggested Wording of the Section

6. Conclusion

1. Introduction

The Constitutional Assembly has under its Public Participation Programme (PPP) invited
members of the public to make submissions to the CA on their views as to what the New
Constitution should contain.

This submission is in response to the appeal.

It is written on behalf of all photographers of South Africa and it is written in the interest of
scientists, engineers, inventors, composers, painters, sculptors and other artists.  Its objective is to
enshrine supreme rules in the New Constitution for the protection of the results of intellectual
creativity.  Such a provision in the New Constitution will underline the commitment of the New
South Africa to encourage and support science, technology and arts.

2.     Precedents

The Interim Constitution (Act No. 200 of 1993) does not provide for the protection of
intellectual rights contrary to the constitutions of many other democratic countries of the world.

One of the most prominent examples is the Constitution of the United States of America.
In its original version - which came into force in 1789 - the following is stated under Article III,
Section 8:

"The Congress shall have Power ... To promote the Progress of Science and useful
Arts by securing for limited Times to Authors and Inventors the exclusive Right to
their respective Writings and Discoveries... "

How important this issue must have been to the founders of the United States of America can be
deduced from the fact that this is the only fundamental right clause in the original version of the
Constitution of the United States of America.. Other fundamental rights provisions, being the first



ten amendments, which were called the Bill of Rights, were added later and ratified effective only
on 15 December 1791.

3.    Intellectual Rights instead of Intellectual Property

When formulating such a clause for our New Constitution one may think of the term Intellectual
Property frequently used in this context.  However, we have instead coined the term Intellectual
Rights.  Firstly the term Intellectual Rights blends in with other headings under the Chapter of
Fundamental Rights such as Citizen's Rights and Political Rights, and rights mentioned in the
"Final report on Group and Human Rights" as published by the South African Law Commission,
such as Environmental Rights, Language Rights, Cultural Rights, Property Rights, Group or
Minority Rights etc.  But secondly, and more important, Intellectual Rights is the more
comprehensive term comprising not only assignable property but also not-assignable rights as
shown in the diagram below:

INTELLECTUAL RIGHTS

assignable not assignable

e.g. e. g.

INTELLECTUAL PROPERTY MORAL RIGHTS
(Section 20 of the South African 
Copyright Act No 98

- Patents of 1978, as amended)
- Designs THE FRENCH COPYRIGHT (DROIT D’AUTEUR)
- Trade Marks THE GERMAN COPYRIGHT (URHEBERRECHT)
- S.A. Copyright

It is therefore suggested to call the section in question Intellectual Rights.

4.      Creator instead of Author

The South African Copyright Act No 98 of 1978, as amended, defines under § I (1) (d),
'author' in relation to a literary, musical or artistic work, as "the person who first makes or creates
the work".  However, in the same paragraph 'author' in relation to a photograph is not defined as
the photographer or the creator of the image but as "the person responsible for the composition
of the photograph".  Even more distorted, unfair and unjust was the definition under the 1965
Copyright

Act, where 'author' in relation to a photograph was defined as "the person who at the time when
the photograph is taken, is the owner of the material on which it is taken".
There are many other examples throughout the world where in copyright legislation the meaning
of the term ‘author’ has been distorted.  For instance under § 201 (b) of the COPYRIGHT LAW
OF THE UNITED STATES OF AMERICA, in a case of 'Works Made for Hire, "the employer
or other person for whom the work was prepared is considered the author..."



Because of this widespread corruption of the term 'author, it is suggested to use the term 'creator’
instead.

5.      Suggested Wording for the Section

In the light of the aforegoing, we propose the section as quoted below to be incorporated in the
New Constitution, under the Chapter of Fundamental Rights.  An appropriate place for this
section seems to be just after the present section 15 'Freedom of Expression'.  In case the present
numbering is maintained in the New Constitution, the proposed section would be section 16 and
read as follows:

Intellectual rights

16. Every person shall have the right to the protection of the moral and material
interests resulting from any scientific, literary or artistic production of which he is the
creator.

6.      Conclusion

We feel that Intellectual Rights are part of Fundamental Human Rights and shall be inviolable.

In view of the challenges which the New South Africa is facing in the fields of science,
technology and arts, the protection of Intellectual Rights should be enshrined in our New
Constitution.

PROFESSIONAL PHOTOGRAPHERS
OF SOUTHERN AFRICA
and
WORLD COUNCIL OF
PROFESSIONAL PHOTOGRAPHERS

Kurt Buchmann



S. A. C. C.
MANYANO WOMEN
KIMBERLY

(1) The law says if a corpse is not claimed in 7 days it must be given a pauper's burial.  Our
people have no phone and fixed adresses and the police do not always make an effort to
find the relatives.  Women ask that the time be extended.

(2) There are so many cases against the police and others (especially whites) which the
Attorney General refuses to prosecute.  It is difficult for lay people to understand why a
District Attorney should have those rights.  If a person is accused of a crime, why is it
not allowed to go to court and the person prove his/her innocence because these District
Attorney usually refuse to prosecute if it is a white or a police.

(3) There should be a law against the sale of pornographic material.

(4) Why are shebeens allowed to open at all hours while shops must stay open till certain
times.  This means children never see their fathers :- no role models.  Also laws against
shebeens who sell to children must be stricter.

(5) Laws against drug pushers must be tightened.

(6) Why should bonds be paid over 20 years and have such high interests. if one can pay a
car of R50 000,00 in 4 years or 5 years why not a house worth R50 000,00.

(7) The women must say something about the allocation of funds to our province.  We get
little money because we have a low population but our expenses are worse because:

7.1. Our people are poorer because there are no jobs
7.2. Our climatic conditions are harsher, therefore it is difficult to make a living in the

Northern Cape.
7.3. Our distances are vast, costing more money to get from one point to the other.
7.4. We have no transport since the railways withdrew.  We also have no adequate

roads
7.5. There is a tremendous backlog in telecommunications network
7.6. We have no Tertiary education and research facilities here.  So more money will

be needed to set these up.
7.7. We are near a sea and we border Namibia and Botswana.  We need more police

to stop drugs and weapons coming in as well as the diamant smuggling.

(8) No province should have the right to secede from the National because this will again
create bantustans where people who are power hungry can oppress our people and the
rest of the country will have no right to intervene . Also it will restrict our right to move
from one province to another.

(9) There must be a law against parents who keep their children out of school to stay with
the baby or do housework etc.





CATHOLIC WOMENS LEAGUE
DIOCESE OF DE AAR

20 June 1995

In considering clauses to be formulated in the new constitution on certain moral issues. We of the
Catholic Woman's League of the De Aar diocese wish to voice our concern on the possible relaxing
of the laws on the following moral issues.-

1) Abortion : The teaching of the Catholic Church is that life begins at conception and therefore
strongly condemns abortion.

2) At the same time any form of genetic engineering which involves the destruction of fertilised
eggs which are potential beings is strongly condemned.

3) Surrogate motherhood: The Catholic Church holds strong views against this practice.  Should
it be approved, we urge that careful control be exercised.

4) In dealing with euthanasia; the Catholic Church urges that careful distinction between passive
and active, euthanasia be made and that no direct intervention to terminate human life be
employed.

5) On discrimination against homosexuals.  The church teaches that though homosexuality per se
is not unethical but that unnatural acts practised are immoral.

6) Censorship as a general practice is undesirable as every person has a right of freedom of
speech and expression.  However the church urges that all forms of pornography be strongly
opposed.

The Catholic Woman's League of the De Aar diocese therefore voices strong concern and objection
to possible leniency of all the above mentioned moral issues.

Mrs D Greathead
Diocesan Pres. of the De Aar Diocese



The Free Market Foundation of Southern Africa

Theme Committee Three

Submission on:

2. Allocation of powers
3. Legislative competence
4. Provincial legislative authority
5. Provincial executive authority

Summary

Allocation of powers and legislative competence: Almost every country divides powers and
responsibilities between central, provincial and local governments, but the nature and extent of the
rights and duties of provincial and local governments vary greatly from one place to another.

In countries where the people speak the same language and share the same values, a considerable
degree of centralisation can be tolerated.  But the attempt to impose one set of policies on people
with diverse traditions and values is perhaps the most serious source of conflict in plural societies.
For this reason South Africa's future constitution should specify clearly the division of power
between central and local levels, and, furthermore, it should devolve most powers to provincial
and local governments.

The Constitution should allocate specific functions to the centre and leave all others to provincial
and local government.  Regional powers should be protected by the constitution and should not be
changed without the agreement of the regional governments themselves.

The central state should deal only with issues of concern to the whole country.  All other decision-
making should rest with provincial and local governments, with provincial governments focusing on
matters of regional concern, and local governments attending to matters of local interest.

Provincial legislative and executive authority: Each province should have not only its own
parliament but also its own constitution drawn up by the province.  In addition to an elected house
of representatives with an executive branch, provincial legislatures might also have a second house
or senate in which every local area in that legislature's jurisdiction would be equally represented.
To protect the rights of local areas any such second house should have the same powers to approve
or reject every law as the other house of the legislature.

Provincial voters should be entitled by the central constitution to call for a referendum on any
provincial law, to propose provincial bills or constitutional amendments, and to recall unpopular
elected representatives.



Provincial governments should be responsible for all areas other than those reserved for the central
government by the national constitution.  Provinces would be prohibited, however, from passing
laws in conflict with the bill of rights.

Local governments: The degree of autonomy enjoyed by local governments would depend on
provincial policy.  Community laws should also be constitutionally subject to the referendum and
popular initiative.

Distribution of central and provincial powers
1. In some areas the central government should have exclusive authority, for example regarding

national defence.
2.  There may be shared authority between the central government and the provinces.  That is, the

provinces can legislate as long as the central government doesn't use its authority, for example
regarding nuclear power.

3. In some areas the central government should have restricted authority: it may issue guidelines,
but the provinces would be responsible, for specific regulations, for example on education and
health.

4. In many areas the provinces should have exclusive powers, for example regarding primary school
education.

5. The enforcement of many central laws should be left to the provinces, as in Germany and
Switzerland.

2. Allocation of powers and 3. Legislative competence

Almost every country divides powers and responsibilities between central, provincial and local
governments, but the nature and extent of the rights and duties of provincial and local governments
vary greatly from one place to another.  Regional and local functions may be purely administrative,
or they may include numerous legislative powers.

In federal systems -- for example, Switzerland and the USA -- provincial powers are protected by
the constitution and can be changed only with provincial government agreement, whereas in unitary
systems the degree of regional decision-making is controlled entirely by central government, as in
England, Sweden, France and South Africa.  In both federal and unitary systems the amount of
power enjoyed by provincial and local governments varies from great to little.

Britain is a unitary state, but local governments have considerable power, including power over
health, police, planning and education policy.  This power is respected because local people are
fiercely loyal to local customs, habits and traditions.  Scotland has a completely separate legal and
educational system as well as regional administration.  Wales and Northern Ireland also enjoy
regional administration with increasingly strong powers for local governments.  In Sweden and
France there is much less devolution of power.



Considerable power is assigned to regional and local governments in the Swiss and American
constitutions, while in Germany much less power is constitutionally devolved.

In countries where the people speak the same language and share the same values, a considerable
degree of centralisation can be tolerated.  But the attempt to impose one set of policies on people
with diverse traditions and values is perhaps the most serious source of conflict in plural societies.
Diversity is accommodated best where regional and local governments enjoy considerable
autonomy.  For this reason we believe that South Africa's future constitution should specify clearly
the division of power between central and local levels, and, furthermore, that it should devolve
most powers to provincial and local governments as in Switzerland and the USA.

Provincial and local governments by definition should have the power to raise money and enjoy
some degree of autonomy.  Otherwise, they are not authentic governments but merely
administrative arms of the central state.

Constitutional protection for sub-central government

The Constitution should allocate specific functions to the centre and leave all others to provincial
and local government.  Regional powers should be protected by the constitution and should not be
changed without the agreement of the regional governments themselves as in Australia, the USA,
Switzerland, West Germany and Canada.

If we are to avoid repeating the mistakes of the past in post-apartheid South Africa, the rights of
regional governments should be entrenched in the central constitution, and local rights should form
part of provincial constitutions.

Devolution to local levels

The central state should deal only with issues of concern to the whole country, for example national
defence, national finance, the provision of a central court of appeal, national infrastructure, foreign
affairs and a degree of redistribution of revenues from richer to poorer areas.  All other decision-
making should rest with provincial and local governments, with provincial governments focusing on
matters of regional concern, and local governments attending to matters of local interest.

All powers and functions other than those conferred on central government should be vested in
provincial governments which should devolve powers further to local communities.  This would
create a great diversity of political and economic systems, so that people could see for themselves
which work best.  Local governments that introduced bad policies would risk losing their citizens
to more attractive areas, and thus all governments would have to adopt the best policies to attract
voters, investors and taxpayers.

The greater the ideological and cultural differences that exist in one country, the greater the need
for localised decision-making.  The greater the number of second-, third-and even fourth-tier
governments, the greater the degree to which diversity is accommodated and conflict reduced.



Provincial powers under the interim constitution

The interim constitution states that a provincial legislature may make laws on a limited number of
matters such as local government, schools, roads and traffic, consumer protection, planning and the
environment.  This means that provincial legislative powers are not much wider than under the
constitutions of 1910 and 1961.

The interim constitution states that parliament can also make laws on these matters.  This means
that the central parliament can make laws on every single subject on which a province can legislate.
Provinces have no exclusive powers, and there is therefore no federalism.

As a rule, a national law and a provincial law dealing with the same matter must be construed as
being consistent with each other.  This means that the national law and the provincial law will both
apply at the same time.  This is also the same as under the previous constitutions, and will lead to a
proliferation of overlapping legislation.

In addition, under the interim constitution, parliament has the right to set national standards or to
"maintain economic unity", which means provincial legislation can be overruled.

The bottom line is that the provincial system under the interim constitution is much the same as
under the old unitary system created by the past constitutions.

Taxing powers

The interim constitution states that provinces get a share of the revenue collected under national
laws.  It also states that a province may raise taxes if it is authorised to do so by parliament.  In
other words, provinces have no independent taxing power.

If the provinces do not have control over their own purse strings, then they are at the mercy of the
central government to provide funding.  When the authority that spends taxes is different from the
authority that raises them, direct accountability to taxpayers is lost.  The incentive for regional
governments is to be spendthrift and to encourage central government to tax maximally.  This was
also the situation with the homelands.

Also, without fiscal control, provinces cannot tailor their economic plans to attract investors and
residents.

4  &  5. Provincial legislative and executive authority

Each province should have not only its own parliament but also its own constitution drawn up by
the province.  The structure of government would probably vary from one province to another.  In
addition to an elected house of representatives wish an executive branch, provincial legislatures
might also have a second house or senate in which every local area in that legislature's jurisdiction



would be equally represented.  To protect the rights of local areas any such second house should
have the same powers to approve or reject every law as the other house of the legislature.
Provincial voters should be entitled by the central constitution to call for a referendum on any
provincial law, to propose provincial bills or constitutional amendments, and to recall unpopular
elected representatives.  These popular referenda and initiatives would require a petition signed by
an agreed percentage of the citizens entitled to vote.  The number of signatures required to launch a
popular initiative could be lowered -- but not raised -- by provincial governments.

Provincial governments should be responsible for all areas other than those reserved for the central
government by the national constitution.  Thus each province would determine its own economic,
labour, transport, education, tax and welfare policies.  However, provinces would be prohibited
from passing laws in conflict with the bill of rights.

Local governments

The degree of autonomy enjoyed by local governments would depend on provincial policy.  In
Switzerland each community has its own legislative and executive councils responsible for
numerous local matters, such as education, welfare, parks and recreation, police, shop hours, street
lighting, water, electricity and refuse removal.

Community laws should also be constitutionally subject to the referendum and popular initiative.
As in provinces, in communities the signatures of an agreed percentage of citizens entitled to vote
should be necessary to call a referendum or launch an initiative.

Distribution of central and provincial powers

1.  In some areas the central government should have exclusive authority, for example regarding
national defence.

2.  There may be shared authority between the central government and the provinces.  That is, the
provinces can legislate as long as the central government doesn't use its authority, for example
regarding nuclear power.

3.  In some areas the central government should have restricted authority: it may issue guidelines,
but the provinces would be responsible for specific regulations, for example on education and
health.

4.  In many areas the provinces should have exclusive powers, for example regarding primary
school education.

5.  The enforcement of many central laws should be left to the provinces, as in Germany and
Switzerland.



GREATER PRETORIA METROPOLITAN COUNCIL

RELATIONSHIP BETWEEN LEVELS OF GOVERNMENT AND IN PARTICULAR

SUBDIVISION OF POWERS, FUNCTIONS AND DUTIES AT METROPOLITAN LEVEL

INTRODUCTION

The powers, functions and duties of a metropolitan authority referred to in Schedule 2 of section

7(1)(b), 8(2) and 10(3)(h) of the Local Government Transition Act, 1993 is inadequate and does

not promote service delivery or delivery in terms of the Reconstruction and Development

Programs. The history of the development of some 260 metropolitan authorities in the United

States of America and the fact that services of the Metro has achieved wide recognition and

acceptance, serves as a model from which the minimum powers functions and duties should be

based.

Metropolitan Government as a phenomena had been introduced in most countries, because of urban

development.  Nodal points and neighbourhoods become linked, services integrate and daily

commuting between various nodes take on area-wide proportions.  A need occurs for area-wide

planning on land-use and use of environmental resources.  In most cases highly successful area-

wide applications through metropolitan councils had materialised throughout the world.

Regardless of the complexity of metropolitan configurations and size, each metropolitan complex

has four common characteristics.  These are: Decentralisation, Specialisation, Interdependence and

inter-governmental agreements.  Each of these may differ in complexity and its problems may differ

in intensity as well as in its solutions.  These characteristics are easily recognisable and are common

to all metropolitan areas.

Decentralisation thus reflects the continuous urban growth and urban sprawl of metropolitan areas.

The diffusion of functions, differentiation in standards become noticeable wherever the outward

expansion from the central city links, meet up with other nodes, to form a larger community.  The

movement of people to and from work, loads to higher demands in terms of transportation modes

and routes.  These are required to open up markets, supply soutes and stimulate developments.

Key words are Access and Mobility.  The Metropolitan Authority hence has a special function -



Transport planning and development.  Its primary goals are therefore to provide area-wide

transportation planning and provide arterial roads, to provide mass transportation systems and

accommodate all modes (busses, taxi's etc.) to benefit the whole community and not only a

particular area or section of the community.

A second characteristics of the metropolitan area is the high degree of specialization found in its

boundaries.  This feature is reflected in the land-use and commercial and industrial pursuits, and the

sections of the areas which are devoted to various purposes - shopping centres, office suites,

industrial parks and sportsfields and residential neighbourhoods, etc.  Generally a link between all

these uses and other integrated functions develops which becomes the stimulus for growth and

development.  The labour component comes from the residential neighbourhoods, each being highly

dependent on transport corridors and commuting to the industrial area.

The responsibility of the metropolitan planning function generally extends beyond transportation

planning and cuts into the fibre of each land-use and facility.  It covers the total planning field of

urban and regional planning and land-use and stretches into the setting of development guidelines

for the whole metropolitan area.  Answers must be obtained at metropolitan planning level to the

questions and positioning of mayor industries and urban developments via incentives or by other

means with due care being taken with the planning and development of routes and roads so that

delivery and supply vehicles do not clog streets or collector roads but reach their destination

without nodal intrusion or interruption.  Generally once a metropolitan authority is established the

functions of regional planning, land-use, development and control, passes over to the metropolitan

area-wide authority.

Specialisation and interdependence are the opposite sides of the same coin. Just an occupational

diversity and specialisation increases in direct relation to the member of individuals, occupations

and industrial activities group together in a special aray of interrelated but individual activities and

businesses.  This enlarges the reliance of metropolitan communities and groups, upon each other.

Mr X in one neighbourhood is totally dependant on business Y in another centre. The communities

became dependant upon each other for facilities and basic requirements such as food, prepared

meals, clothing, restaurants, entertainment, sport and recreation, often totally independent from

place or city from which they live.  With metropolisation, comes greater development

opportunities, greater sales volumes, facilities become more specialised and because of this, more

dependant upon each other.



The people of a metropolis, shares a common spatial area for their daily needs and social activities,

and because of the specialised businesses, occupational diversity, public and semi-public and private

organisations and clubs which cross individual local authority boundaries the metropolitan authority

now needs to organise services and serve the people of the metropolis, by providing area-wide

services, at least in the following, inter alia:

• services on an area-wide basis (e.g. electricity, sewerage purification, water supply, etc.);

• public safety organisation (e.g. civil protection, fire brigade and ambulance services, etc.);

• and many other depending on the complexity of the metropolitan area as listed in Schedule 

2 of the LGTA (1993), inter alia:

- Passenger transport services

- Traffic matters

- Abattoirs

- Fresh produce markets

- Refuse dumps

- Cemeteries and crematoriums

- Airports

- Metropolitan facilities and services (libraries, museums recreation facilities, 

environmental conservation promotion of tourism.

- Promotion of economic development and job creation.

• The establishment, improvement and maintenance of other metropolitan infrastructural 

services and facilities.

The metropolitan authority has a particular responsibility to ensure that resources both

geographical and geophysical as well as public authority investments and assets are used to the best

advantages of the whole community.  Thus the lowest contour level serves as the best position for a

large sewerage purification plant; the costly generation, transformer and high voltage distribution

lines and networks should serve the maximum number of people, and the financial load spread over

the largest number of people, with diversity and peak demand levelled as much am possible

regardless of community boundaries; well managed refuse dumps to serve the whole community;

the cost advantages of resources such as dame and purification plants should benefit the whole

community.



The Metropolitan Authority needs to extend and apply a uniform tax and rate system throughout its

area, applying subsidisation where it appears required and desirable.  Interdependence means

sharing facilities and equalising tax structures, and consumption rates. It also means subsidisation of

care local authorities where these bear an unequal financial load.

The following metropolitan income generating functions are identified in Schedule 2, in this regard:

• The power to levy and claim,

(a) regional services and regional establishment levies;

(b) levies or tariffs from any transitional  metropolitan substructive in respect of any

function or service executed on their behalf;

(c) an equitable contribution from any transitional metropolitan substructure based on

the gross or rates income of such a substructure;

In addition the following can be added:

(d) sole responsibility to value property in its area and the application of uniform

property taxes.

(e) apply uniform tariffs for water, electricity, sewerage purification and other services.

The forth dimension that is unique to all metropolitan areas is the variation that occurs when

reviewing interstate, interprovincial, intergovernmental agreements.  Interdependence is a vital link

in the positioning of organisational structures and strategic business units which is to provide

services to more than one local government body.  While it was initially agreed that services be

performed in any organisation or substructure where ever that service is feasible and can be

effectively performed, this clearly must be seen as an intermediatory stop in the process of change

management.  The metropolitan authority is probably the only structure which can effectively levy

contributions from local government substructures, set universal standards, raise or negotiate

acceptable standards of service in certain sections of the community and financially accommodate

the equalisation program within the RDP. In general, once the Metropolitan structure has been

developed, intergovernmental agreements becomes a typical local affair and unique to the regions it

serves and its operative organisations.

The metropolitan Council should have the power to take over any service from any authority that

has failed to deliver it or proven to be ineffective.



The following metropolitan responsibilities could be added to Schedule 2:

• Subsidisation of core local authorities, or the take-over of functions not carried out

effectively or efficiently by substructure.

The Transitional Local Government Act (1993), have initiated developments on the political front

in South Africa by setting a negotiating process in motion between major role players; it has also

started a process of change between the metropolitan/ local government options. First of all

politicians have established a third tier local government decision making system in which the

powers had been divided between the metropolitan and its so called substructures as units of

government.  Secondly, because of geological, geographical or geophysical characteristics any of a

number of choices that can be made in achieving effective and efficient area-wide solutions for

metropolitan services should be acted upon.  Thirdly, coupled hereto immediate reorganisation

under the sole responsibility of the metropolitan authority will provide mechanisms for policy

making such as a strategic management guidelines which can address area-wide concerns.  This

process needs to be properly structured.  Eliminating service inequalities and managing growth and

development needs to be addressed with vigour.  Lastly a desirable way of promoting the interest

of a pluralistic society by maximizing the grass roots participation as a means of achieving

bureaucratic responsiveness should be structured.

On the executive side, a new transparent corporate culture must be established.  Numerous

management processes must be structured, starting with affirmative action, new goal structures,

organisation structures, and perhaps a less sophisticated management system needs to be Adopted.

Each structure whether it is the TMC or TMSS's must establish one set of employment conditions,

salary scales, job evaluation techniques, job descriptions, job portfolio's within a metropolitan area.

This must be the responsibility of the metropolitan authority to set these guidelines.

World-wide experience on metropolitan issues had been encouraging, particular in the USA where

strong metropolitan government bad been established and proven to work.

Examples:

Nashville-Davideon County: The merger established a single government, referred to as the metro,

incorporating six suburban municipalities.  The reorganization plan provided for two service

components General Services and Urban Services.  The former includes law enforcement, hospitals,



roads and streets, planning and zoning, refuse disposal, as indicated above. All residents pay a

property tax, levy and rates to help finance these activities.  Urban Services concentrate on more

intensive police protection, street lightning and community services such as parks and recreation,

libraries, public schools and housing, and recipients pay an additional tax as determined by the

substructure.  The metro is presided over by an elected mayor and a council of 40 members.

Other consolidations, that of Jacksonville and Duval County (766 square miles) had also adopted

similar approaches to area-wide services financed by a property tax and service-consumption rates

(watery sewerage cleaning and refuse collection as well as fire protection.) The metro operates

under a elected mayor with a Council system, characterised by a large amount of independent

agencies.  The Council appoints department heads and its chief executive officer.  The sheriff, tax

assessor, tax and services collector, supervisor of elections, civil service commission all operate

under the budgetary control of the mayor. Independent Agencies for electric power, port

authorities, hospital authorities, function with a lesser degree of control under the Metropolitan

Council.

The result of this formulation of powers and functions had advanced a credible recreation program,

a minimum housing code and an aggressive programme to attract federal (provincial) funds and an

industrial development policy which had been vigorously marketed.  Although cost of services did

increase due to high standards and equality of services, property tax did decrease due to

equalisation of income structure.

Indianapolis - Marion consolidation was effected by an Act of the Indiana legislature. Known as

"Unigov" the plan resembles aspects of the previous two models.  Certain urban-type functions

principally planning and zoning, roads and highways, and urban development are provided on an

urban-wide basis.  Others e.g. police, libraries and housing are furnished through municipalities.

More than 50 separate business units were grouped under 6 departments under the chief executive.

A transportation Department took over the functions of the county road department and

consolidated the city streets departments of the old structure, the parks and transportation agency.

Offices of Sheriff, Auditor, Treasurer and Tax assessor function independently.

In this case reorganization with special emphasis on management system improvements, and

installation of streamlined and professional procedures were notably achieved. Economies of scale

were achieved by regrouping into the 6 departments and centralising certain functions.  Politically,

the merger had enhanced the potential of area-wide leadership mainly because the 17 suburban

regional areas of varying territorial size which are regarded as autonomous.



Baton Rouge and East Baton rouge County partially merged with an integrated staff concept.  The

metropolitan area authority was responsible for bridges, highways, streets, airports, sewage

facilities and electricity while the city services included police and other community services.  Soon

after its formation 1% sales tax was levied and within a short period (2 years) services were

extended to the whole urban area..  Continued growth and expansion was controlled by the

adoption of a comprehensive zoning ordinances and subdivision regulations which became

applicable throughout the area.  This was followed by building codes, a minimum housing standard

ordinance, major street, drainage and sewerage programs.

The comprehensive Urban County Plan at Miami.  The Miami-Dade County Plan deserves

particular attention because its reorganisation is based on the principal of division of powers and

functions between two levels of local government and a "third" tier composed of decentralised

ratepayers / neighbourhood controls and inputs.

The plan called for the simultaneous transfer of selected functions from municipalities to

metropolitan level, that was assigned a broad range of responsibilities.  Those functions deemed of

area-wide nature were placed at the Metropolitan level, while municipalities continued to perform

community local-type services.

The Structure provided an integrated metropolitan government comprising 27 municipalities (2054

square miles) and is authorised to do transport planning, construct highways and collector roads,

regulate traffic and operate mass transport modes, provide training for fire protection services and

communication between service units.  It is authorised to prepare and enforce comprehensive plans

for development, adopt and enforce zoning and business regulations and uniform building and

technical codes.  It is empowered to set reasonable minimum service standards for all its

municipalities and to take over any service or activity which had failed to comply with these

criteria.

Administrative operations were brought under the CEO jurisdiction.  The status of property

assessor, tax collector, surveyor, purchasing agent and supervisor of voter registration ware made

appointees of the CEO of the metropolitan authority.

The new metro government ham registered major accomplishments in terms of both its effective

organisation and its efficient management processes and its functional activities, among others:



- the integration of formally ineffective administration organisations;

- completion and adoption of a planned and comprehensive land-use plan for the 

metropolitan area;

- adoption of stringent regulations to control air and water pollution;

- establishment of uniform area-wide traffic laws with all violations being processed;

- effective tax assessment and collection;

- uniform subdivision ordinances to control and promote land development;

- initiation of a rapid transit system and a public transport system;

- fire and protection services for all the areas;

- launching of mayor capital improvement programme and resolution of its fiscal problems 

inter alia by a metropolitan bond issue(s).

It is therefor recommended that Metropolitan Authorities should have the following powers

functions and duties:

1. Purification, supply and distribution of potable water.

2. Generation, distribution and supply of electricity.

3. Bulk sewerage purification works and main sewerage disposal pipelines for the 

metropolitan area.

4. Metropolitan co-ordination, land usage and transport planning.

5 . Metropolitan roads, stormwater drainage, conservation of drainage areas.

6. Passenger transport services.

7. Traffic matters.

8. Abattoirs.

9. Fresh produce markets.

10. Refuse dumps,

11. Cemeteries and crematoriums.

12. Ambulance and fire brigade services.

13. Airports.

14. Civil protection.

15. Metropolitan libraries.

16. Metropolitan museums.

17. Metropolitan recreation facilities.

18. Metropolitan environment conservation.

19. Metropolitan promotion of tourism.

20. Promotion of economic development and job creation.



21. The establishment, improvement and maintenance of other metropolitan infrastructural 

services and facilities.

22. The power to levy and claim -

(a) the regional services levy and the regional establishment levy referred to in section

12(1)(a) of the Regional- Services Councils Act, 1985 (Act No. 109 of 1985), or

section 16(1)(a) of the KwaZulu and Natal joint Services Act, 1990 (Act No. 84 of

1990), an the case may be;

(b) levies or tariffs from any transitional metropolitan substructure in respect of any

function or service referred to in items 1-22;

(c) an equitable contribution from any transitional Metropolitan substructure based on

the gross or rates income of such transitional Metropolitan substructure;

(d) sole responsibility to levy property tax;

(e) apply uniform rates for water, electricity sewerage purification and other

metropolitan services.

23. The receipt, allocation and distribution of intergovernmental grants.

24. The power to borrow or lend money, with the prior approval of the Administrator, for the 

purposes of or in connection with the exercise or performance of any power or duty.

25. Subsidisation of core local authorities.

26. Taking over any service from any authority that has failed or proven to be ineffective.

RECOMMENDED

That the present Clause 174(2) of the Constitution which provides for categories of local

government in metropolitan, urban and rural areas and its own structures, with differentiated

powers, functions be retained in the Constitution.



A. F. M. CHURCH
Môregloed

On behalf of the Môregloed Assembly of the A. F. M. Church we object to the fact that the
proposed new constitution aims to turn South Africa into a “Secular State”.  This would have
very serious implications.

As part of  the 75% of South African citizens who claims to be Christians and who are tax
payers we demand the following:

1. That the Almighty God be acknowledged in the Constitution.

2. That our republic be based upon Christ’s Law of Matthew 7:12 - “do to others
what you would have them do to you.”  This would provide the best safeguard
against theft, rape, murder, pornography and other social evils.

3. That the mass support of the majority in this regard be acknowledged.

C. J. Van Wyk (Pastor) and 72 individuals



MARIZBURG CHRISTIAN CHURCH

7 March 1995

As part of the Christian majority of South Africa, we fully endorse the A.C.D.P.'s objection to
the country in which we are citizens becoming a secular state.

We also endorse the A.C.D.P.'s proposals regarding the following amendments to the
constitution:

THAT the wording of the Interim Constitution Preamble which upholds Almighty God be
retained in the New Constitution, and be amplified to read:  "In humble submission to
Almighty God who is judge over all the universe, whose principles we uphold and in whose
mercy we trust, we the people of South Africa declare -"

THAT God should be acknowledged by prayer in Parliament and in our schools;

THAT all children, including the pre-born, should be protected from all abuse
(experimentation, abortion, protection from all forms of sexual abuse, including exposure to
pornography and being used in pornography);

THAT family life and monogamous, heterosexual marriage be upheld;

THAT it should be recognised that life begins at conception;

THAT equality should be limited to broad categories and exclude sexual orientation as a
specific; that homosexuality, sadomasochism, bestiality, pederasty, are all "sexual orientations"
which are socially harmful and immoral and as such do not deserve any constitutional
protection;

THAT freedom, especially freedom of expression, should be defined in a moral context and
limited by Biblical moral standards,

THAT capital punishment should be retained;

THAT, except for Satanism, witchcraft and other evil beliefs, religious belief and religious
practices should be upheld.

We believe that the New South Africa deserves to have a Government which will provide for
its people a constitutional framework in which the quality of life can be improved and upheld,
thus creating a healthy and happy society, and an environment in which we can confidently
bring up the children of the next generation.
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Pastor: Rev. W B Dengler
Mayfair Baptist Church
Worship Centre
51 KILMORE AVENUE-EAST,
CROSBY

The Chairperson
The Executive Director
The Secretariat
Constitutional Assembly
P O Box 15
CAPE TOWN 8000

Dear Sir,

Re: Theme Committee 1 & 4 - Fundamental Rights

a) SEXUAL ORIENTATION CLAUSE - I oppose Section 8 (2) of chapter 3 of the
Interim Constitution as it will force Ministers to marry people of the same sex.  Ministers
of the Gospel should have the RIGHT  to refuse, as it is a contradiction of God's law.

b) RIGHTS OF THE UNBORN CHILD - The unborn child is given life from the
moment of conception, and therefore is entitled to the same rights as any other human
being.  If they are unable to defend themselves, at least the constitution of our land
should do so.

c) HUMAN DIGNITY AND PRIVACY - We cannot afford to remove censorship on
pornographic material as it causes lack of respect for basic human dignity and women
specifically.  It will cause an increase in rape, and if it is allowed on TV, it will be beamed
into every home in this Nation.

d) SECULAR STATE - This clause should NOT be allowed into our Constitution.  I
should be allowed the RIGHT to my own religion, beliefs and opinion.  Law Ministers of
the gospel hold office in many state institution, and if this clause is included, you will
deprive them of their RIGHTS.

Please Sir, do not allow our beautiful nation, which is at last on the right road, to be
thrown into turmoil.  Our constitution is a vital document, to which we will all be held
liable.  It needs the wisdom of God, which has stood the test of time, and on which all
the most successful countries in the world rely.

Yours sincerely,

(Sig unclear)



fax 318-2386 PO Box 23130 Joubert Park 2044

The Editor (Letters) ("The Star")
Box 61682
Marshalltown 2107
(fax 836-8398)
april 8 1995

Sir,
Re: THE CHRISTIAN CONTRADICTION

Dr Harvey Ward's letter - March 30 and response, Wednes. April 5 1995 - "The
Star".

Enclosing a copy of a letter drawn up by Pastor William Dangler of the Baptist Church
address to the Secretariat of the Constitutional Assembly, this concerns Theme
Committees on Fundamental Rights : Sexual Orientation Clause, etc., and shows clearly
that, like Dr Ward, homophobes have a problem with outlawing anti-gay discrimination
by the new constitution, (merely) saying that ... "it is a contradiction of God's Law".

Pastor Willie Dengler proposes that Ministers of the Gospel should have the right to
refuse to marry people of the same sex.  The letters were distributed in the congregation
and members of the congregation were requested to sign the letters in person and send
them to the Secretariat.

It is fundamentally correct (or true) that a Bill of Rights is a document of political and
social justice - neither Christian nor Judaic justice, which has had little, if any, pertinance
to human rights having contributed little if anything at all.

This shows the Christian Contradictions.  In that the Christian calling is: "Love your
neighbour as thyself" yet homophobes aim to disprove in unbelief the nature of the love-
relationship of David and Jonathon.  Of Course, the issue is open for any interpretation.
 The question, however, still remains: was King David bisexual?  And Jonathon - gay?

It is doubtful, furthermore, that a same-sex couple would want to be married by a
"Minister of the Gospel" who refuses to marry them - based on their homophobia. 
Derived from their interpretation of the Gospel and failing in their ability to show or state
where it says so in their Gospel that "it is a contradiction of God's Law."  But is it?  And
what exactly is "God's Law".

No-one, apparently, seems to know, including those who are against same-sex
marriage on "moral" grounds.  According to Dr Numan Maxwell, leader of the Gay
Christian Community. G.C.C., in Johannesburg however, the misconception arises from
misinterpretation of the word 'abomination' and of certain passages concerning
heterosexual behaviour, in their Gospel.

We as Christians, learn that it is "morally wrong" for heterosexuals to practise forms of
homosexuality, as might be in the case of bisexuals, as a marginal distinct social group
as members of two diverse social groups.  But bisexuals are not heterosexual.  On a
continuum (a horizontal straight line) they form the biggest group between the opposites
of heterosexuals and homosexuals.  There aren't just (whites" in the Gospel of



Homophobes.  Neither just "Heterosexuals".

The Gospel itself is not homophobic.  People are, people like St. Paul.  People who are
as real as those who are either homophobic or not and/or who have AIDS or not,
whether heterosexual, bi-sexual or homosexual!  Christian or non-Christian.

The paternalistic non-sense of one sexual orientation or preference (i.e. for Coca- Cola)
being supreme to the preference of another (i.e. Fanta) should be stopped by fighting
the social metal health disease of homophobia, which, like "apartheid", appears to have
been as dangerous and infecting as HIV/Aids, and has caused great numbers of people
to have suffered from discrimination.  Both homophobia and apartheid have been some
of the greatest evils of our time, yet both based on "Christian principles".

The way to combat the paternalism of homophobia is by means of a Bill of Rights with
clauses such as pertaining to Sexual Orientation, protecting the reality of people who
are gay having rights, and their right to be equal, and everything that goes with it.

Allowing, though perhaps not promoting, same-sex marriages/relationships/ and getting
used to the phenomenon of sharing your country and facilities (i.e. Churches) with such
people, and their "adopted" children, has been said often.  But it is better to conduct
marriages than funerals, not so?

Let us accept the fact one and for all, that gays are here to stay, despite homophobia
and bigotry.  And paternalism.  In as much as a "White" cannot become a "Black", and
vice versa, a (true) homosexual cannot become a homosexual, and vice versa.  And
true bisexuals?  They are as real as those who are not bisexual.  As real as "coloured"
people the world over.

No longer need a minority or majority be appressed by dictators and paternalists, if
people, as individuals have Human /rights, by being protected by a Bill of Rights under
the Constitution, instead of by the opinion of Ministers of the Gospel, paternalists and
bigots.  Homophobes who adhere to a form of racism and oppression, contradicting the
love of acceptance, as their Gospel teaches them.  Instead, they put up signs above
their doors and on their benches: "Heterosexuals only" and "Right of Admissions
Reserved."

(Sig unclear)

Congregational Gay
(A member of the Congregation)
c.c. EXIT gay newspaper



NATIONAL STREET LAW PROGRAMME

CONSTITUTION OF THE REPUBLIC OF ZAMONIA (1995)

PREAMBLE

We the delegates of the Youth Parliament 1995 do hereby present the following Constitution to the
people of Zamonia.

This Constitution is presented in order to resolve the ethnic conflicts which exist between the
political parties of the country, and to ensure peace and prosperity for all our citizens. It is also
designed to promote Economic Stability, Growth and Independence, as well as Democracy,
Human Rights, National Unity, and Reconciliation.

We hereby adopt the following Constitution as the Supreme Law of Zamonia

I POLITICAL STRUCTURES

1. The Constitution shall be the supreme law of Zamonia.

2. The United Nations shall be called in to supervise a cease fire.

3. All military and police organizations (e.g. the Cobras and the MRA) shall be confined to
barracks with their military weapons and equipment until negotiations are complete.

4. Everybody shall be free to campaign anywhere provided there is no intimation and violation
of any human rights.

5. Every person over 18 years of age and who has obtained the maximum level of free
education provided by the State and who receives the minimum income provided by law
shall have the right to vote.

6. There shall be two houses of Parliament:
a) The Senate, the upper house comprising of ten representatives from each

province; and
b) The House of Representatives, determined by proportional representation.

7. The House of Representatives must have a two thirds majority to pass a law.

8. The Senate have a two thirds majority to veto a law.

9. Zamonia shall be a federal state subject to the following limitations:
a) 20% representation of Central Government on provincial councils; and
b) Any provincial decisions can be overruled by a 2/3 majority of a joint sitting

of both houses.

10. Subject to 9 above, the provinces shall have autonomy over provincial affairs.



11. There shall be co-operation by members of both provinces on issues of national importance.

12. Militarists may be elected as party representatives to Parliament.

13. Minorities shall have rights equal to other citizens.

14. Amnesty shall be granted to those who committed political offences prior to the ratification
of this constitution.

15. Judges shall be nominated by Parliament and appointed by the President.

16. Zamonian Youth Representatives shall form a Youth Parliament Council to advise on
issues pertaining to youth.

II ECONOMIC STRUCTURE

1. ECONOMY

1.1) Zamonia shall have a free enterprise economy with minimal Government intervention.

1.2) The Multi-National Corporation (MNC) shall be awarded partial mining rights in Zamonia,
restricted to one precious mineral and one semi-precious mineral. they shall be granted
these rights on condition that they repay a percentage1 of the national debt. They shall also
be granted limited rights in respect of economic policy pertaining to the mineral rights
mentioned above and to determine such policy as they please.

1.3) Zamonia shall accept international aid offered by the World Bank with the understanding
that the Bank shall be granted first opportunity to advance a loan to Zamonia after it has
stabilised.

2. ECONOMIC POLICY

2.1) The economic policy of Zamonia shall be determined by an elected group of representatives
comprising of members of the private sector, labour and government.

2.2) Each represented group as mentioned in 2.1 shall enjoy 33% representation.

2.3) The frequency of meetings of the above representatives shall be determined at the first
official meeting. The first meeting must occur within six months of the election of the new
government.

3. TAXES

3.1) There shall be equal taxation between the Multi-National Corporations and the domestic
sector, with the understanding that this rate shall be kept low to attract foreign investment.

                                           
    1 To be decided by the Government in power at that time



3.2) The Government shall claim 30% of all mining profits.

3.3) The importing of manufactured goods shall be heavily taxed, whilst importing of raw
materials shall not be taxed as heavily, to encourage local manufacturing.

3.4) Whilst the economy is being stabilised, a progressive tax system shall be implemented, but
at the point where the economy has stabilised, an alternative form of taxation shall be
decided upon.

3.5) Any Zamonian living at a low level income shall not be taxed.

4. REDISTRIBUTION OF LAND

4.1) Land belonging to government and not being used shall be redistributed.

4.2) The land however, shall only be redistributed to persons who are deemed fit to make it
profitable.

4.3) The government is liable to buy privately owned land if it is not being used for profit. This
land shall then be redistributed. (see 4.2)

4.4) If a member of the public is willing to develop the land, and deemed fit to do so, he or she
is entitled to a loan from the government.

5. LABOUR

5.1) Trade Unions shall be permitted to operate in Zamonia.

5.2) Trade Unions shall however be required to co-operate with government representatives and
management to form a committee known as the Workers Union.

5.3) If a problem is raised by a Trade Union, the committee shall meet with the parties involved
and try to negotiate an agreement.

5.4) If this agreement is not reached, the workers shall be granted permission to strike. The
length of the strike shall be determined by the Workers Union.

6. ECONOMIC GROWTH

6.1) Low interest loans shall be granted by the State to entrepreneurs who wish to establish a
business. These loans shall be granted in order to develop the economy.

III BASIC INDIVIDUAL RIGHTS

1) Everyone shall have the right to freedom of expression, but where necessary a censorship
board shall be appointed, which is elected on the basis of proportional representation by the
political parties of Zamonia.

2) Everyone shall have the right to freedom of religion.



However no religion shall be protected by the Constitution.

3) Nobody shall be subjected to the death penalty, except in cases of murder.

4) Everyone shall have the right to join a political party and to campaign freely for votes
during elections. The United Nations will supervise the elections.

5) Nobody shall be detained without trial or subjected to torture.

6) Men and Women shall be treated equally before the law.

7) Everyone shall have the right to marry and raise a family, provided that:
a) No one shall have more than one spouse
b) Families with up to three children shall receive free benefits from the state.
c) Families with more than three children shall not receive benefits from the State for

such additional children, and shall pay additional taxes in respect of such children.

8) All children shall have the following rights :
a) The right not to be raped and subjected to any form of child abuse.
b) The right to be protected from child pornography.
c) The right to be protected from abuse of drugs and alcohol.
d) The right to be provided with entertainment and Recreation Centres to prevent

youth from becoming involved in crime.
e) The right to be provided with youth guidance and counselling services.

9) Nobody shall be discriminated against on the grounds of their sexual preference.

IV SOCIAL WELFARE, EDUCATION AND ENVIRONMENTAL RIGHTS

1. Education shall be free and compulsory up to grade 10 or Standard 8. Thereafter pupils will
be granted bursaries according to merit by the government.

2. Pupils will be taught Human Rights, Democracy and tolerance at school level. There shall
be no political interference in school matters.

3. Free health care will be granted for the first three children of pregnant women, pensioners,
children under six and the disabled.

4. The State shall subsidise housing for all Zamonians. Zamonians shall pay a monthly amount
for housing according to their income. Unemployed people will pay a percentage of the
monies received from State grants.

5. The State will finance social welfare and education from money generated from taxation on
mining and tourism.

6. Mining will be allowed in certain areas allocated by the regional government.
Environmental impact studies must be carried out before mining takes place. Ecologically
sensitive areas will be declared nature reserves.



7. Indigenous people who have been forcibly removed from their land shall be returned to the
nature reserves if they so wish.

8. Unemployed shall receive unemployment benefits for six months. They have to show proof
that they are seeking employment If they do not find employment within the specified
period the period of receiving benefits will be extended. They will repay the State when
they find other employment.

Donalda Dawson



CHURCH ON WHEELS

We, the undersigned hereby request that the new constitution should make provision for
freedom of religion and freedom of faith in public venues.  No municipality should deprive us
of this rights.

D. Krugger and 19 other individuals



AGAPE TRAINING CENTRE - Drusana

20 June 1995

We are writing to you to record our utmost opposition to proposed legislation in respect of a
secular state, our reasons being:

1. It is impossible to be free in the pursuit of one's religion when prohibited by law.

2. It is impossible to divide a human being into compartments, claiming that part of one's
being should be ignored.  The human being after all is a religious being, which is
impossible to deny through legislation.

3. A person's religion is the most important aspect of his life and legislation could result
in the country losing some of its best leaders due to the fact that they will no longer be
allowed to pursue their religion in positions of leadership.

4. The Government is an extension of people and separating religion and Government
would mean that the most important aspect of humanity would be undervalued and
neglected.

5. We believe that people are appointed to leadership positions by the Almighty God and
that His voice should never be ignored.

These are only some of the reasons why we object most strongly to proposed legislation.

We appreciate your leadership and we trust that such steps would not be taken.

REV.  GERHARD KOTZ£
RECTOR



POTCHEFSTROOM UNIVERSITY FOR CHE

VAAL LEGAL AID CENTRE

VEREENIGING

10 August 1995

LEGAL AID - A FUNDAMENTAL RIGHT

1. Document 1 : Submissions for making a right to legal aid a right of general

application to be included in the final constitution.

This document is the major premiss to our argument.  For any right to be of meaning and to

have the effect intended on society, the rights must have immediate remedies.  The remedies

must per force also be effectively enforceable.

To prescribe contained methods of enforcement and access will in some areas limit the

right.  Each individual must be given a right to access the necessary services and resoures to

take action and enforce the resolution of the conflict or other issue.

Legal Aid should accordingly be a right which is placed above question and guaranteed.

2. Document 2: Legal Aid as a Mechanism for Access to justice

This document expands on how aided access to justice achieves the objects described above

and provides access to justice.

3. Document 3: The submission made to the Public Hearing of Theme Committee Four

on the issue of Socio-Economic rights.

This document lays the basis for the necessity that all fundamental rights, including socio-

economic rights be equal and specifically of horizontal application as well as of vertical

application.

The legal system of South Africa did not until 27 April 1994 have to justify itself and prove

that it does meet the standards expected of a Bill of Rights.  The vertical and horizontal

application and enforcement of the rights must be used to compel our statutory and

common law to come up to the standard of a Bill of Rights.



The point that it is necessary and essential that the general public be given proper assistance

to enforce their rights again requires that the State be obliged to provide that assistance.

4. Document 4: The final document is a specimen of a proposal for the funding of a

project dedicated to achieving the objectives outlined above.

This document outlines the structure of such a project and the scope of some of the

activities that are necessary to achieve the aims argued for in the memorandum.  This

document is included so as to table a request for immediate financial assistance to carry on

and to implement the recommendations set out in this package.

The conclusion is that we ask that the final Bill of Rights include provisions guaranteeing

1. Socio-economic rights in addition to those already included in the Interim Constitution.

2. The rights be enforceable and applied both vertically between the State and its citizens
and horizontally between the citizens and the various organisations that citizens bring
into existence.

3. That each right be coupled with the proviso that, where substantial injustice would
otherwise result if the affected person is not given assistance, such assistance be
provided at the expense of the State.

A J Richard, Principal Attorney at the Vaal Legal Aid Centre (A joint Legal Aid Board/

University Project), Faculty of Law, PU for CHE

P A Pigou, Researcher, Independent Board of Inquiry

P Jordi, Senior Lecturer, Faculty of Law, University of the Witwatersrand

An argument for making a right to legal aid a fundamental right to be

included in the final constitution



1. INTRODUCTION

1.1. In these submissions we argue that the final Constitution include in its Bill of Rights

provisions guaranteeing;

1.1.1. Socio-economic rights in addition to those already included in the Interim

Constitution.

1.1.2. The rights be enforceable and applied both vertically between the State and its

citizens and horizontally between the citizens and the various organisations

that citizens bring into existence.

1.1.3. That each right be coupled with the proviso that, where substantial injustice

would otherwise result if the affected person is not given assistance, such

assistance be provided at the expense of the State.

1.2. This document addresses the creating of an entrenched right to legal aid so as to guarantee

and ensure proper and effective access to justice.  The Constitutional Assembly has already

held public hearings on the topic of socio-economic rights.  It is accordingly unnecessary to

repeat the many arguments surrounding this topic.  The issue to be addressed is

enforceability and access to the means of enforcement.

2. THE SOUTH AFRICAN CONTEXT

2.1. Until not long ago the active pursuit of rights and their enforcement was something that the

State opposed and did its best to prevent and indeed in some cases criminalised.  An

example is the criminalisation of the Defence and Aid Fund.

2.2. The Interim Constitution, so as to break with the past, introduced a Bill of Rights, in order

to introduce a rights culture in place of what used to exist.

2.3. The current situation is that it still remains true that the vast majority of the citizens of the

country do not have the mechanisms available to them or means to take action to enforce

the new found rights and obtain access to justice.  An examination of the Legal Aid Board's

statistics in a booklet entitled "Access to justice in the New South Africa", compiled by its

Deputy Director, Tony Hutchinson reveals that even in a matter as important as

representation of accused persons in criminal prosecutions, over two thirds remain



unrepresented.  The statistics do establish that as a result of legal aid there has been a

dramatic improvement in the service in this area.

2.4. Much has been said and written on the problem of the failure of legal aid and legal services

to address the problem.  The fact remains that the justice system remains inaccessible to

most.

2.5. Our submissions to Theme Committee Four on Socio-Economic Rights (p271, Part 2 of the

bundle of submissions) rely on a basic principle of law.  For a right to be of meaning there

must be a remedy.  For the remedy to be effective and credible the system must provide for

easy access.  There is nothing new or original in what is said.  The background history of

our country and the failure of our justice systems to give the maxim real meaning renders it

essential that a positive and overriding duty be placed on the justice systems to ensure that

the access is given.

2.6. If one only has reference to the various submissions in the bundles, one becomes aware that

there is a deep level of frustration over the fact that rights are not being given effect to and

enforcement has become entangled in factional debate which delays the realisation of the

rights culture.

2.7. The proponents for the non-expansion of the rights culture are characterised by being

representatives of vested business interests in collaboration with certain political ideologies

and conservative institutions of the state.

2.8. An example of the problems referred to in 2.7 is the dispute between the police and certain

private legal practitioners on the one hand and the authors and the Legal Aid Board on the

other.  The facts of the dispute are broadly as follows :

2.8.1. So as to give proper meaning to the rights created by Section 25 and reinforced by

Sections 25(1)(c) and 25(3)(e) a program was initiated whereby properly qualified

candidate attorneys, together with para-legals and NGO expertise, regularly visit

police and prison cells in the Vaal Triangle.  At these visits the specific task is to

inform detainees of their rights, to represent them in their cases or to arrange for

their representation by outside  practitioners and further to specifically find out as

much as possible about complaints of human rights abuses.  The affected persons

are, in the circumstances, given proper access to their rights and to the appropriate

expertise necessary for enforcement and action.



2.8.2. The purpose of the scheme also includes the specific function of monitoring and

assessing the quality of the various services at play in the situation.

2.8.3. Interest groups referred to claimed that the service constituted unprofessional

conduct and unjustified interference in the work of the police and other legal

services.  The Transvaal Law Society initially held in favour of this point of view.

2.8.4. If it were not for the joint action of Mr Hutchinson of the Legal Aid Board and the

authors the project would have been effectively stifled.

2.8.5. Because of the specific obligations enshrined in the Interim Constitution and the

obligations of the State to render assistance in the enforcement of those rights, the

project still continues.

2.9. The interaction of rights as currently enacted in relation to two other problem areas

illustrates the difference between the rights having the means and mechanism of

enforcement and access as compared to rights where there is no such obligation on the

State :

2.9.1. Convicted Prisoners

Regulation 123 to the Correctional Services Act legislates visits to prisoners, including legal

visits, in such a way as to place the Commissioner of Prisons in the position to decide

whether a prisoner is visited, if the visit constitutes a legal visit or not and the conditions

under which the visit may take place.  The regulation was used so as to prevent a similar

service to that outlined above being offered to convicted prisoners.

Because of the special nature of Section 25 we have been able to compel a concession that

the regulation is unconstitutional and the service must be provided.

2.9.2. Housing and Administrative justice

In the Vaal area there will be many disputes concerning who will receive the benefit of title

to properties currently occupied by residents in terms of site permits.  Access to justice and

the proper representation in presenting the competing claims is clearly as important as the

rights of detained persons.  The various housing bureaux and municipal officials are the

administrative tribunals that will allocate the rights to the properties.  Proper mechanisms



for the efficient review and justification of the decisions is essential to the fair resolution of

the conflicts.

2.10. The comparison of the two rights used in the examples above also establishes the following:

2.10.1. The type and nature of the mechanisms necessary for the proper enforcement and

access to the rights differs.  Different areas of expertise and resources are required

by potential home-owners as compared to prisoners.

2.10.2. There is no specific obligation on the State to create the mechanisms of access,

representation and monitoring in the category of housing disputes used in the

example.  It is left to ordinary mechanisms to do the best they can without the

power to intervene.

2.10.3. The special nature of Sections 25(1)(c) and (3)(e) have resulted in detained persons

having a method of access and enforcement.

3. ACCESS, MECHANISMS AND ENFORCEMENT

3.1. The managing Secretary of Theme Committee Five of the Constitutional Assembly has

asked the authors to specifically address the issue of access to justice and the mechanisms

necessary to guarantee enforcement of the remedies given in the various rights.  In this

regard we refer Theme Committee Four members to the enclosed submissions dealing with

this topic.

3.2. What has been said so far without dealing with the specifics of each right does establish that

the result of a specific obligation on the State to provide a mechanism has meant that

Section 25 can be made to be efficient and accessible without delay.

3.3. It is not necessary to debate each right separately.  The specific mechanisms appropriate to

each separate right depend on the nature of the right.  The mechanisms come into existence

as a consequence of the obligation to render the assistance to enforce the right.

4.     HORIZONTAL APPLICATION OF RIGHTS

4.1. The rights and obligations of citizens between each other and between the various legal

personalities created at law are governed by our common and statutory law.  This body of



law has never before had to justify itself against the rights as enshrined in a Bill of Rights,

including socio-economic rights.

4.2. The result of the evolutionary development of law is that practices inconsistent with the

concepts of the rights have developed.  The rights envisaged also create interpersonal

obligations of an entirely new nature.  If a right to a fair wage is entrenched it is for the

individuals in society to create the situation where the right is given expression to and

enforced between employer and employee.

4.3. The State is responsible for seeing that the rights are enforced and the proper expression of

this obligation is to ensure that the individual has the assistance available for enforcement.

It accordingly follows that a right to assistance is necessary in order to guarantee access.

4.4. By making rights horizontal ordinary statutory and common law will be compelled to adapt

and evolve to the underlying philosophy of the Bill of Rights.  It is unacceptable to argue

that such an obligation should not be forced upon the laws regulating the citizens

interactions with each other.

5. CONCLUSION

5.1. A constitution does not properly regulate specifics.  It states the broad principles and the

obligation that all must be consistent with these principles.

5.2. The constitution itself however must have an in-built ability to be enforced by its ordinary

citizens.  Such an ability is inseparable from the right of an individual to be given assistance

to exercise the right of access and enforcement if the individual is unable to exercise such

rights on his or her own.

5.3. For the constitution to have true effect the constitution should itself accordingly entrench

the rights argued for in this submission.

A J Richard, Principal Attorney, Vaal Legal Aid Centre, PU for CHE

P A Pigou, Researcher, Independent Board of Inquiry

P Jordi, Senior Lecturer, Faculty of Law, University of the Witwatersrand

9 AUGUST 1995



1. It is a declared object of the Constitution that action be taken to correct the imbalances

between the economically privileged and the less privileged sectors of the South African

population.

2. The Interim Constitution does not contain any express declaration that the rights guaranteed

in Chapter Three may be enforced horizontally by members of the population

against other members or groupings thereof.  Express provision is made for the vertical

enforcement of rights between the State and its citizens.  The Constitutional and Supreme

Courts are given extensive power to act when there is a real or threatened infringement of a

fundamental right entrenched by Chapter 3 of the Constitution.  Section 7(4) (a) refers.

3. Chapter Three of the Interim Constitution, as is recorded in the literature inviting

submissions, entrenches various rights.  The Constitution however at sections 7(1) and 7(2)

only declare the entrenched rights binding on all legislative and executive organs of state at

all levels of government and to be applicable to all law in force and all administrative

decisions performed during the period of the Constitution.  No reference is made to

individuals or groupings of people.  While the chapter does apply to "all law in force” there

is no clear statement that all are bound.

4. Except for section 25(1)(c), which places an obligation on the State to fund the right to

representation for detained persons where justice requires it, the Constitution does not

provide for in-built mechanisms for the enforcement of the rights.  The majority of the

population who have an equal need and right to protection of their constitutional guarantees

do not enjoy the guaranteed enforcement of their rights.

5. The provisions of the Interim Constitution do not guarantee certain socio-economic rights

which are incorporated in the Universal Declaration of Human Rights and other human

rights charters.  The nature and extent of the rights are dealt with by others, in the various

charters and in a considerable volume of literature.  To embark on an extensive debate and

articulation of these rights would be a duplication and make this document excessivly

lengthy.  All that is necessary for the purposes of these submissions is to record that we are

in agreement that these excluded rights must be included in the final Constitution.

Without this inclusion we contend that the ideal of a society built on openness and

democracy and based on freedom and equality cannot be fully achieved.



Inherent in this stance is that there is a need to end the vertical horizontal debate.  While it

is not accepted that the Constitution is correctly interpreted when declared to be only of

vertical application the express enactment of an obligation on all to observe its requirements

would avoid needless argument and delay.

6. We submit that the privileged and wealthy enjoy access to the courts and other tribunals to

enforce and protect their rights.  The less privileged, including the majority of the populace,

are effectively excluded from being able to enforce their rights because of their economic

disadvantages and other handicaps, such as a limited education.

7. The crux of our submission is that an effective mechanism for the enforcement of

constitutionally guaranteed rights must be established by the constitution so that the rights

protected by the constitution are enforceable by ordinary South Africans.

8. A right without a remedy is no right at all.  A remedy without a mechanism for its

enforcement will result in the continuation of abuses and infringements of rights and a rights

culture will not be realised.

9. We contended that for there to be equality before the law and equal protection of the law,

as guaranteed by Section 8 and access to court, as guaranteed at Section 22, all rights

should be reinforced by a provision of general application that, where justice requires it, an

affected person or group shall be provided with legal services necessary to enforce the right

by the state.

10. In conclusion we recommend that:

10.1 the final constitution include expanded guarantees consistent with international

norms and standards; and

10.2 effective mechanisms for the enforcement of the rights set out in the Constitution be

mandated by the constitution itself.

11. In the nature of constitutional government the enforcement of a right must fall to the justice

system.  The affected institution is compelled to take corrective action by adapting its

structures to achieve compliance with the constitution.



12. The first priority is to ensure that the mechanisms of justice are properly positioned and

empowered to discharge the obligation to implement the provisions of the constitution.

13. Although what is submitted above applies to the final Constitution, it is important that

something is done immediately to create a mechanism for the enforcement of ordinary

South Africans, rights set out in the Interim Constitution.  In the words of Judge Didcott of

the Constitutional Court, "The Constitution can brook no delay."

14. The subscribers to these submissions have been exposed to the problem of:

• preventing torture and other human rights violations;

• protecting the rights of detained persons and prisoners;

• the enforcement of the rights encompassed in Section 25;

• the problems associated rendering legal aid effectively; and

• the need for improvements in policing.

15. As a result of our involvement in the rendering of legal aid, we are in the process of

preparing submissions to the Ministry of Justice regarding how it might best discharge its

obligation to create viable and efficient systems to provide ordinary South Africans with

legal services necessary to enforce their rights, including constitutional rights, at state

expense.

16. In addition, we note that:

16.1 where rights are not made plain and expressly guaranteed, different interest groups

use the absence of a definitive meaning to frustrate the implementation of those

rights.  This delays the establishment of a new order commensurate with the

preamble to the Interim Constitution; and

16.2 the creation of a division between socioeconomic rights and other rights may result

in socioeconomic rights having a status inferior to other rights.  A premise of a



rights culture is that all rights are equal and indivisible.  A ranking of some rights in

preference to others should be avoided.

17. The visible enforcement and monitoring of the rights is surely one of the most effective

methods of creating respect for the rights and collective awareness of the rights.

Prepared and presented by:

Anthony Richard, Principal Attorney, Vaal Legal Aid Centre,

PU for CHE.

Peter Jordi, Attorney, Campus Law Clinic, University of the Witwatersrand.

Piers Pigou, Researcher, Independent Board of Inquiry.



THE BLACK SASH

17 July 1995

We wish to refer to the debate that is being conducted around the question of Equality.  In
terms of the Interim Constitution the Right to Equality is regarded as being one which is
inherent in each person.  The section does not however clearly state whether the right to
equality is understood to include substantive equality and it further goes on to discuss
affirmative action as a measure  which is framed as being contrary to equality.

We would wish to argue that a substantive interpretation of the equality clause is necessary in
order for it to be a vehicle for transportation in our society.  The identical treatment of people
who are not in fact the same cannot  be regarded as equality - it may be necessary to treat
people differently in order to achieve an equal outcome.  One of the ways in which people may
need to be treated differently is affirmative action.  On this understanding of equality
affirmative action is not contrary to equality but is in fact part of equality.

Alison Tilley
Legislation Monitor
(Dedicated and transcribed in her absence)



SOUTH AFRICA A SECULAR STATE  vs  RELIGION

It is with great concern that I have heard rumours that the State and Religion should be
separated as proposed by the ANC.

I want to state clearly that this will not be accepted by our multicultural community and for
that matter 90% of the population of our beloved country.   God our Creator has always been
with us and with our country through his Spirit.   He, who has been such an important part of
our lives, cannot and will not allow Himself to be barred from any State institution.    If the
ANC tries to do this, the wrath of God will do the same to this country as He did to the
Egyptians, the Israelites, the Persian Empire and more recently Hitler’s Germany, Communism
in Europe and a large part of African States to the north of us, when they tried to sideline Him
in their countries.

The Christian faith preaches love for one’s fellowman, compassion, hard work, obedience to
the government of the day and love for God, Jesus Christ and His Spirit.   Aren’t these the
norms and values any government would like to see in the people they govern.   Why sideline
these people.   Any government who dares to sideline Christianity, sidelines these Christian
values and norms and this will lead to anarchy, rebellion and hatred.  Aren’t we seeing too
much of this in our Godless world today?   Why join hands with the powers of darkness and
ruin our country?   With God we will have a beautiful country.   Without him, we ill have
anarchy an devastation.

I want to seriously ask you to reconsider the ANC proposal and I implore you not to forget
the millions of Christians who voted your government into power.   For peace and stability in
our country, let God Almighty reign every state institution, school and home in our country.

LEONIE COETZEE - Witpoortjie



South African Association of University Women
National Executive

21 JULY 1995

re: VIOLENCE AGAINST WOMEN

On behalf of the National Executive of the SOUTH AFRICAN ASSOCIATION OF
UNIVERSITY WOMEN (SAAUW), I wish to support the submission made to theme committee
four by the working group on violence against women on or about 29 May 1995, namely that a
separate right should be entrenched in the constitution to be called PROTECTION FROM
VIOLENCE.

Our Association also supports the wording of the clause as proposed by the abovementioned
group, namely:

" EVERY PERSON SHALL HAVE THE RIGHT TO BE PROTECTED FROM
PHYSICAL, MENTAL OR EMOTIONAL ABUSE OR VIOLENCE BASED ON RACE,
GENDER, SEX, ETHNIC OR SOCIAL ORIGIN, COLOUR, SEXUAL ORIENTATION, AGE,
DISABILITY, RELIGION, CONSCIENCE, BELIEF, CULTURE OR LANGUAGE."

SUSAN HARRIS
member of the National Executive



28 June 1995

We, as a community, as a result of recent happenings and proposals regarding the new
constitution, wish to lodge our strong dissatisfaction with the following matters:

(1) S.A. as a Secular State
(2) Legalisation of Homosexual Marriages
(3) Legalisation of Abortions

(1) S.A. as a Secular State

(a) With the idea of equal opportunities for all, we agree, but also that every
person can practice and live as he pleases.  The idea of a Secular State will
definitely lead to large-scale oppression and unhappiness, which may lead to
real action from all Christians.

(b) A person who attempts a task without the guidance of our Creator, is
committing suicide.  Is this where the new South Africa will lead us?

(c) We cannot understand how anyone can expect positive results and support
from a constitution while the people who are still mediating, are denied that
opportunity.

(d) There is no country in the world that experiences peace, democracy, and
especially, spiritual growth and health, that is managed and led outside the
Word and Will of God, the Almighty Father.

(e) This country cannot experience progress and peace while the faith of Christians
who carry the country, is suppressed.

(f) We appeal to exercise our democratic right to choose for ourselves and at all
times, at all places to serve God as God has commanded.

(2) Legalisation of Homosexual Marriages

(a) God doesn't create a person to become a criminal, an alcoholic, or a rapist;
definitely not to be homosexual either.  Deut. 22:5

(b) What warped image do we deliver to our children when two men or two
women live together in sin.

(c) What future does our country have if our men or women who are potential
leaders, have skew tendencies.

(d) If it is legalised, people will demand certain rights, for example, to adopt
children.  God says in His word that whosoever allows a child to stumble, it



will be better than a mill stone hanging from their necks and thrown into the
water.

(e) Homosexuality is a death certificate to every person who practices this.  Have
you thought about the legio social problems like sicknesses and lawlessness
that the legislation of the best method to get Aids, will have on the community?

(f) In conclusion, I wish to present to you Leviticus 20 verse 13:
"And when a man has intercourse with a man, like a man has with a woman,
they both have done something atrocious.  They must surely be killed.  Their
blood-guilt is upon them."

(3) Legalisation of Abortion

(a) It is absolutely incomprehensible that someone who consciously takes the life
of another brutally, receives a jail sentence, while a person who murders a small
creation of God, before he/she can protect him/herself, is allowed to do so
legally.

(b) What has happened to the unborn 'person's' human right?
(c) How can it be unlawful to molest a child, while it is lawful to murder a child.  It

simply does not make sense.

Conclusion:

We believe that you, together with all of us, experienced the joy of victory of the Springbok
rugby team, and that you were deeply touched when Francois and his team went down on
their knees before approximately 200m spectators in the middle of the field, to give God
Almighty the honour of their victory.  It is unthinkable that the constitution of our beautiful
country and people, would make their actions to be in conflict with the law.  May God Bless
your work with this extremely important task, and we place in your midst, 1 Corinthians 13
verse 13:

"And now what remains is faith, hope and love - these three.
And the greatest thereof is love!"

Principal and Staff
BAANBREKER PRIMARY SCHOOL



THE METHODIST CHURCH OF SOUTHERN AFRICA

19 MAY 1995

As a committed Christian, I would like to register with you  my opinion regarding the new
constitution for our new country.  In this regard, I would like to urge you to ensure that the
following considerations be entrenched unalterably within the frame work of our constitution.

1. Introduction to the Constitution:

The Introduction to the constitution shall be in the Name of the Triune God and shall read
as follows:-  “In humble recognition of Almighty God, we the people of South Africa
declare:”

2. Church and Religious freedom:

That freedom of religion shall be guaranteed for all, so that churches may function and
assemble at any time in any public place to worship and serve God.  That Satanism and
Occultism not be recognised as a religion:  That the “Interfaith Movement” be strongly
resisted.

3. Fundamental principles of the Constitution:

That Biblical values, ethics and training be practised and promoted in view of the
overwhelming Christian majority within our country.

4. Involvement of Church leaders in government positions:

The Church leaders be permitted to serve in governmental posts and committees.

5. Christian State:

“That South Africa be declared a Christian nation and NOT a secular state.”

6. Right to life:

“That men  women and children, including those not yet born, have the right to
life.”  This would mean that abortion would only be permitted in exceptional
circumstances as is presently the case.

7. Pornography:

That all forms of pornographic literature, video’s and movies or nay practice thereof be
catergorised as illegal within the country and punishable by law.

Ps. Jim Strickland



AFRICA CHRISTIAN ACTION
(Incorporating Salt Shakers)

18 July 1995

Re - Weapon Control

Please find enclosed our biblical teaching on weapon control.  We as an organization are committed
to the right of South Africans to keep and bear firearms.  Every person must have the right to
defend him/herself from aggression.  We trust the information will give you added insight in this
issue.

Charl van Wyk

(Chairman)



THE PARISH OF SAINT PETER
MOSSEL BAY

The Parish Church Council of St. Peter’s church, Mossel Bay, wishes to protest against the
special rights given to homosexuals as presently set out in the Interim Constitution.  It is the
view of this Council that the right of all individuals are protected by the Bill of Rights and that
no special group of groups should be given extra protection of rights over and above these.
We request that note be taken of this protest which is in agreement with the resolution taken
by the Synod of the Diocese of Port Elizabeth.

Lynn Kelly
Secretary



The Southern African Institute of Ecologists and Environmental Scientists

Southern African Wildlife Management Association

Marine Science Society of Southern Africa - Western Cape Branch

AN OPEN LETTER TO THE MINISTER OF ENVIRONMENTAL AFFAIRS AND

TOURISM OF THE REPUBLIC OF SOUTH AFRICA

Minister for Environmental

Affairs and Tourism

120 Plein Street

CAPE TOWN 8001

6 June 1995

Dear Dr de Villiers,

THE FORMULATION OF RATIONAL POLICIES FOR THE USE OF WILD ANIMALS

South Africa is in the midst of a profound social, political and economic transformation, the success

or failure of which depends on judicious use of all its resources.  Wild animals are valuable

renewable assets.  The South African government in general and the Department of Environmental

Affairs and Tourism in particular have local, national and international commitments and

responsibilities to formulate and implement policies that ensure the protection and wise use of wild

animals, both within and outside of nature reserves.  Recognising this imperative, three southern

African non-governmental scientific organisations which have particular concern for, and expertise

related to, the use of wild animals, held a symposium on the "Conservation of Southern Africa's

Wild Living Resources" at the University of Cape Town on 5 May 1995.  These were the Southern

African Institute of Ecologists and Environmental Scientists, the Southern African Wildlife

Management Association, and the Marine Science Society of Southern Africa.  The event was

attended by more than 300 scientists, with participants from Botswana, Kenya, Namibia, Zambia

and Zimbabwe as well as South Africa.

While appreciating that the formulation of policies for the use of wild animals is not restricted to

scientific considerations alone, our organisations consider that scientists do have key roles to play

in this process, particularly because their research and accumulated knowledge places them in a

primary position to provide objectively based advice to decision makers on the likely outcomes of



alternative approaches to utilisation.  This is why a particular purpose of the symposium was to

expose, discuss and document carefully considered professional attitudes and expertise relating to

at least some of the key issues which need to be addressed in such policy formulation on the use of

wild animals, so that your Department might be informed of the standpoint of scientists.  These

views are detailed below in the attachment to this letter under the headings:

1. General considerations;

2. Principles of utilisation;

3. Uncertainty and risk;

4. verification and compliance;

5. Non-consumptive utilisation;

6. Is the option for consumptive utilisation to be open for all species?;

7. Methods of killing and experimentation;

8. The determination of scientific opinion;

9.  International fora.

In summary, our organisations believe that South Africa's wild animals are amongst the country's

most valuable, yet still undervalued, renewable assets.  The sound utilisation of these assets has an

important contributions to make to global biodiversity protection and, locally, to the

Reconstruction and Development Programme.  Thus, we are concerned that international pressures

arising from considerations whose pertinence is open to question within an African context may

place such utilisation under threat.  Section 9 of the attachment relates to some of these concerns.

Furthermore, the symposium was of the opinion that the development of a common southern

African position is most important to promote this region's interests in international fora.  It

therefore specifically requested that you give consideration to initiating a process of discussions

with neighbouring states in order to develop, and implement consistently, policies for the

pragmatic, ethically defensible, biologically sustainable and economically viable use of wild animals,

and to promote such a responsible, use-based approach throughout southern Africa.



Dr I.A.W. Macdonald Prof. T.M. Crowe Dr D. Miller

Past Chair President Chair

Southern African Southern African Marine Science

Institute of Wildlife Management Society of

Ecologists and Association Southern Africa

Environmental

Scientists

Attachment

The formulation of rational policies for the use of wild animals

1. General considerations

For reasons which are biological, economic and ethical, there is a need for the management of the

consumptive and the non-consumptive use of wild animals.  This requires the development of open,

accountable and defensible policies, and an avoidance of ad hoc decision making.

Sound management is a process which starts with the involvement of scientists, economists and

other interested and affected parties to decide upon initial limits for utilisation.

Thereafter, the effects of such utilisation need to be monitored in a rigorous and scientific manner,

and management regimes must be devised which are "adaptive" (i.e. capable of reasonably rapid

modification in response to the results from monitoring and research).

2. Principles of utilisation

All use of wild animals must be as humane as possible, as discussed further in Section 7.

Possibilities exist for both consumptive and non-consumptive utilisation.  The latter is discussed in

section 5.

There is general acceptance by the global scientific community that the consumptive use of wild

animals (involving killing animals for the direct benefit of humans) should be guided by two primary

principles.  These are the preservation of biodiversity (and its evolutionary potential), and

sustainable utilisation conducted over appropriate spatial and temporal scales.  Sustainable

utilisation is analogous to utilising only the interest from an investment rather than delving into the



capital, and ensures that there is no foreclosure on the options for future generations, including

those pertaining to elements of biodiversity whose economic value has yet to be realised.

Nevertheless, there are situations where levels of take may temporarily exceed those which would

maintain populations at their existing levels. one example is pulsed exploitation, where consumption

is concentrated in short periods separated by longer intervals of protection during which the

resource is allowed to grow.  Another is for wild animals to be used in generating the financial

capital required for other economic development to improve the quality of life for residents in an

area.  In these instances though, there is the need for clear and open statements about what is

planned and the motivation therefor.  It is important to recognise that such levels of take cannot be

continued indefinitely, as this will lead to population collapse.  This risk is aggravated at higher

levels of utilisation, which can lead to over-investment with consequential economic pressures to

maintain such levels.  These result in populations being dangerously reduced, and can render them

endangered or locally extinct.

3. Uncertainty and risk

A certain level of uncertainty in the determination of sustainable levels of take and consequential

risk is unavoidable.  This uncertainty is frequently exploited by affected parties in attempts to serve

their own interests.  Two common but nevertheless indefensible manifestations of this phenomenon

are the positions that:

i) current levels of take be maintained until there is certainty that they are greater than are

sustainable; or

ii) no take be permitted until there is certainty that over-exploitation will not occur and that

harvesting will be entirely risk-free.

An intermediate position is needed between these two extremes, i.e. an appropriate trade-off

between the shorter term interests of the current users or potential users of a resource, and the

longer term interests of maintaining future options.  Such a position should be developed within a

prescribed framework.

These considerations apply not only when a take is motivated for use of the products, but also

when proposals are made to kill (cull) or remove animals purely for other reasons, for example in

the interests of promoting biodiversity (see 7 ii) below).



4. Verification and compliance

Responsible measures must be taken to ensure that there is adherence to all aspects of agreements

pertaining to the use of wild animals.  All scientific advice to determine, for example, levels of take

should be subject to independent peer review.  Independent third-party verification must be

required to ensure stipulated methods of killing or capture are used, that reports on take are

supplied to the appropriate authority and that data are accurate.  These conditions must apply to

both public and private sector activities.

Both the 'carrot' and 'stick' should be applied to encourage compliance with regulations affecting

any aspect of wild animal use.  The creation of incentives which promote voluntary compliance may

also achieve substantial savings in enforcement costs.  However, penalties are also necessary and

must be sufficient to act as an effective deterrent.  It is suggested that, in addition to the imposition

of meaningful fines, one or more of the following sanctions might also be applied: prison sentences;

forfeiture of articles and equipment used to commit the offence; and cancellation of any licence or

permit that has been granted for the use of wild animals.  An effective deterrent naturally also

requires the proper equipment, staffing and training of enforcement agencies.

5.   Non-consumptive utilisation

Managed non-consumptive use of wild animals should be encouraged, provided that this does not

impair ecosystem structure and functioning.  Non-consumptive use should not be seen as an

alternative to sustainable consumptive use, as in many cases the two are mutually compatible and

complementary.

More particularly, it should be appreciated that not all forms of non-consumptive use are

synonymous with an absence of harmful effects on the population.  Levels of possible harassment,

or of other stress caused to animals, must be kept low enough to avoid serious impairment of

reproductive success.

6.  Is the option for consumptive utilisation to be open for all species?

Cases can be made for certain species to be declared fully protected, i.e. to be considered or

legislated as being excluded from consumptive utilisation.  The following considerations should

apply in reviewing such cases:



i) there should be explicit criteria which can be applied consistently in facilitating the granting

or refusal of fully protected status to any species or population;

ii) there should be a record of decision as to whether fully protected status is granted on a

scientific, cultural or ethical basis;

iii) whereas any one country is quite entitled to accord fully protected status domestically on

cultural or ethical grounds, care should be taken in suggesting that other nations adopt

similar views unless there is, in addition, a scientific basis to underpin such advocacy.

7. Methods of killing and of experimentation

It is considered fundamental that any methods of killing or experimentation on wild animals must be

as humane as possible.  There is a need to aim towards the development of criteria against which

the humaneness of methods of killing and experimentation can be assessed, and towards the

description and improvement of techniques to meet such criteria.  Considerations that arise in

evaluating concerns in this area include the following:

i) different species have differing inherent abilities to endure stress and pain;

ii) a trade-off may be necessary between the stress caused in killing an animal, and that caused

indirectly to other animals in the ecosystem if the first is not killed (for example, as a result

of the damage to the habitat caused by a locally over-abundant herbivore population);

iii) the stress associated with killing wild animals may need to be weighed against the stress

resulting from raising others in unnatural conditions to provide the same product (e.g.

food);

iv) care must be taken to avoid being misled by proponents of opposing viewpoints who

selectively quote summary statistics to support their case (e.g. median and maximum death

times may give totally different impressions) ;

v) where considerations of humaneness arise with experiments, among the prerequisites to

permit such experiments are first that alternative less invasive techniques are fully explored



and found to be impractical, and also that the scientific value of the data to be acquired is

clearly demonstrated.

8.   The determination of scientific opinion

There is always the possibility that scientific advice received by decision makers may reflect the

views of vocal minorities, who may deliberately distort information to suit their agendas (hidden

and otherwise).  Such distortions may be amplified by media-hype, thereby overshadowing the

views of reputable and accountable scientific assemblies.  This is the reason for the

recommendation for independent peer review in Section 4 above.

We are willing to offer our organisations as potential sounding boards for decision makers to obtain

advice on the reliability of purportedly "scientific" views presented to them.

9. International fora

International treaties that deal with the utilisation of wild animals (e.g. the International Convention

for the Regulation of Whaling, the Convention on International Trade in Endangered Species of

Wild Fauna and Flora) embrace an explicit dependence on scientific advice in the decision-making

processes.  We advocate that southern African states should uniformly accept this principle, and

play leading roles in international fora by pressing for science as the basis for determining

appropriate and sustainable levels of take.  The southern African states should strenuously oppose

attempts to override this scientific basis when these are introduced for reasons of short-term

economic gain, or when arguments of alleged scientific uncertainty are presented purely as a

surrogate for treating the species in question as fully protected.  If this last position is indeed the

one being taken, it should be motivated openly and honestly on that basis.



BIBLE DELIVERANCE CAMPAIGN

June, 19th, 1995.

WE GREET YOU, IN THE MATCHLESS NAME, OF JESUS CHRIST, OUR RISEN
LORD OF GLORY!

First of all, we want to let you know, that many, many Christians, are praying for our current
Government!.
We are praying for you, too, as you read this letter, we are confident that you will experience
the power of God, in your life. Jesus is real, and He is alive forever more! He loved you so
much, that He died on Calvary's hill, for you! He shed His life's Blood, for you!

Mr Cyril Ramaphosa, we would like to ask you, to do something for the Christians in South
Africa! Please!  We, as true, committed Christians, would like to practise our religion freely,
and our religion cannot be separated from public life or the civil service! If we take a look
at the history of Israel, well ...when the children of Israel forgot about the Living God, and
rebelled against God, God's judgment came upon them!  If South Africa will deny the
existence of our Living God, God will pour out His wrath upon those who rebbel against Him.
God is the Highest authority!  We can already see God's judgment upon South Africa!  Look
at the droughts; famines; violence; civil war; aids, etc.  These things, are the consequences of
people, who reject the Lord Jesus!  It's all-right for homosexuals to love one another -our
present government allows these things to happen, while the Lord God said in His Word, in
Leviticus 18:22, "A man should not have sexual intercourse with another man, because it is an
abomination to the Lord!" Abortions are legal, and these things, causes the wrath of God, to
come upon South Africa.  Aborting unborn fetuses (babies), are sin in the eyes of Almighty
God, the Giver of all life!  Since the day of conception, that fetus is alive, that's why it grows,
since the day of conception!

Mr Ramaphosa, we love Jesus Christ dearly, with ever fibre of our being!  We are truelly
born-again, and filled with the Holy Spirit!  We, as well as many other Christians in our
country; committed Christians; are willing to die for Jesus Christ!  Please, do consider all these
things, and allow us to practice our religion freely, that God’s blessings may be South Africa’s
portion.

L. Heunis



CHINESE CHRISTIAN CONTACT

28TH MAY 1995

NATIONAL PROTEST AGAINST PORNOGRAPHY

As a Christian Fellowship we wish to register our protest and objection to the obscene and
pornographic material presently published and distributed in South Africa.

We wish to express our concern that this material is being made available to youth and young
children to the detriment of this country.

CHINESE FELLOWSHIP  (20 individuals)



Department of Health and Welfare (Free State)
Hospitalisation and Auxiliary Services Division

PETITION FROM WORKERS EMPLOYED AT THE CENTRAL LAUNDRY,
BLOEMFONTEIN: ABOLITION OF ASCENSION DAY AS A PUBLIC HOLIDAY

1. PURPOSE

To inform you that a petition has been received from the workers employed at the
Central Laundry, Bloemfontein, against the abolition of Ascension Day as a public
holiday, and to bring to your attention the possible consequences.

2. MOTIVATION

2.1 Attached is a petition dated the 24 May 1995, received from the Central Laundry,
Bloemfontein; signed by 213 people. (Annexure A)

2.2 The consternation relating to the decision taken on public holidays, the inclusion of
political recognition to certain days, and the abolition of previously acknowledged
historical dates and religious holidays, was reported in the press.  That will not be
elaborated on.

2.3 There are intricacies relating to certain days in the year which have special relevance to
religious sects, e.g. to Christians, the Jewish faith, the Hindu, the Moslem, etc.  It is
also understandable that the Government of the day also has its preferences to certain
days of the year which relate to its struggle to power. The Government of the day has
its commitment to its electorate to honour those meaningful days which in the process
did have a cost, including the lives of many.

2.4 It is also understandable that there are the different religions in the world and that the
believer in one religion should not be coerced with another and (Section 14(1) of the
Constitution of the Republic of South Africa) every person shall have the right to
freedom of conscience, religion, thought, belief and opinion, which shall include
academic freedom in institutions of higher learning.

2.5 Section 14(2) of the Constitution stipulates further that without derogating from the
generality of subsection 14(1), religious observances may be conducted at state or
state- aided institutions under rules established by an appropriate authority for that
purpose, provided that such religious observances are conducted on an equitable basis
and attendance at them is free and voluntary.

2.6 There is also the accepted maxim in the labour relation field that all mechanisms must
be substantially fair, reasonable and equitable.



2.7 The question is posed, with the emphasis on religion, is the allocation of religious
public holidays in the Republic of South Africa substantially fair, reasonable and
equitable to all religions honoured by the people in the country.  It is accepted that the
majority of the peoples of the Republic of South Africa are Christian but does the
current allocation of religious public holidays take into account the minority religions?

2.8 The Government of National Unity came about by consultation, agreement and
recognition of minority rights.  The recognition of minority religions will have to be
considered in the writing of the Constitution for this country.  Minority religions, to be
substantially fair, reasonable and equitable, should he considered in the allocation of
public holidays to recognise important religious days.

2.9 An approach could be to recognise all religious days of all religions honoured in the
country and allow only those leave of absence on their particular "religious public
holiday".  The idea would be not to affect the economy of the country but the question
is, is this type of recognition of minority rights practical?  On the practical side it is
unfortunate that a public holiday like Christmas Day has become so commercialised
that the day has possibly lost its meaning.

2.10 Some Churches have called for a secular state.  The South African Catholic Bishops'
Conference also believes the state should not favour any faith or denomination.  This
interpretation possibly criticises the fact that only Christian days are considered with
the allocation of public holidays to commemorate important religious days for the
people of the Republic of South Africa.

2.11 In all fairness to the petitioners it is considered prudent that the petition be sent to the
Constitutional Assembly for noting.

3. FINANCIAL IMPLICATIONS

None at this stage.  However, should all Churches mobilise to a state of protest, this
issue can result in protest action with the resultant withdrawal of labour, reduction in
efficiency and productivity, which is all detrimental to the economy of the country.

4. PERSONNEL IMPLICATIONS

Protest action will have a detrimental effect to the administration of the Free State
Provincial Government.  Cannot he determined at this stage.

5. COMMUNICATION IMPLICATIONS

The final decision in this regard does not fall within the ambit of the Free State
Provincial Government.  Public holidays are communicated through an act of
parliament and, if necessary, administration circulars.

6. PARTIES CONSULTED

 Departmental management.



7. AUTHORITY FOR APPROVAL

In terms of Section 7(3)(b) of the Public Service Act, 1994, the Director General as
Head of the Provincial Administration: Free State, shall be responsible for the efficient
management and administration of his department.

8. RECOMMENDATION

It is recommended that:

8.1 the Director General notes the content of the petition received from the workers
employed at the Central Laundry, Bloemfontein;

8.2 the Director General notes the content of this submission; and

8.3 that the petition and this submission be forwarded to the  Constitutional Assembly for
noting.

HEAD:  HEALTH AND WELFARE



SOUTH AFRICAN ETHNOMEDICAL ASSOCIATION

I am a founder and a president of the International Ethnomedical Association.

I would be very grateful if our constitution could be included into the NEW
CONSTITUTION.

We are working hard to get this new field broader with the aims of solving the health problems
in our country.  We are involved for m PRIMARY to TERTIARY LEVEL on health and
programs

D. S. Matthe (Chairman)

CONSTITUTION

THE SOUTH AFRICAN ETHNOMEDICAL SCIENCES
PROFESSIONAL BOARD

It is agreed between the members of the South African Ethnomedical Sciences Professional
Board that this constitution shall be the terms and conditions of this body which is the South
African Ethnomedical Sciences Professional Board.

1. DEFINITIONS

a) The South African Ethnomedical Sciences Professional Board, shall mean the
Board of Approval for Academic Standards passed credits received according
to the standards and regulations laid down by the Academy of Ethnomedical
Sciences which is an educational institution whose accreditation arm is the
South African Ethnomedical Sciences Professional Board.

b) The Board shall mean the members of the Executive of the South African
Sciences Professional Board.

c) A.E.S. shall mean, the Academy of Ethnomedical Sciences

d) SAEMB shall mean the South African Ethnomedical Board.

e) The name of the Executive Board of Accreditation Body shall be the South
African Ethnomedical Sciences Professional Board.

2. ADDRESS



Physical :
Community Centre
Ext. 28 Vosloorus

Postal  :
PO Box 6407
Johannesburg, 2000, R.S.A.

Tel (011) 980-7171
Fax (011) 489-9001 (SAIMR)

3. AIMS AND OBJECTIVES

a) The main aims and objectives for which the South African Ethnomedical
Faculty of Accreditation Board is established to approve standards of
education, training, and research; shall award qualifications of students
according to the International Ethnomedical Association Accreditation Board.

At the same time to certify candidates to practice and to ensure a strict code of
conduct and ethics to be adhered to.

b) To be the Accreditation Board for other educational institutions which by
agreement with AES also have a faculty of Ethnomedical Sciences in their
academic institutions, whose accreditation and certification shall be the duty of
the South African Ethnomedical Board (SAEMB).

c) The board shall from time to time upgrade its standards according to international
norms, but will not necessarily deviate from the standards set down by its
International Ethnomedical Association.

5. EXECUTIVE BOARD

Shall be the Board composed of
a) Chairman of the Board
b) Vice-chairman of the Board
c) Secretary of the Board
d) Treasurer of the Board
e) Academic Inspector of the Board
f) Ethnomedical Advisor of the Board
g) and Legal Advisor of the Board



6. COMMITTEES

a) All committees and subcommittees of the South African Ethnomedical Board in
South Africa shall be subject to the Board of the South African Ethnomedical
Sciences Board.

b) The board shall have the authority to delegate powers to committees, and
dismiss committees.

c) The chairman of the Board shall have the authority to be Ex-Officio chairman
of all committees.

7. REMUNERATION OF THE EXECUTIVE

The members of the Board shall be entitled to remuneration for their duties and
services rendered to the Board of the South African Ethnomedical Sciences
Professional Board.

8. POWERS OF THE EXECUTIVE BOARD

a) The Executive Board shall have the powers to co-opt members to the
Executive Ranks and nominate members.

b) The Executive shall have the powers not to go into any correspondence with
those they did not give accreditation that they refused to any dissatisfied
student, nor will they be held responsible for not giving reasons.

c) The decisions of the Executive Board shall be final.

9. EXECUTIVE MEETINGS

Executive meetings shall be held once a month.  Meetings shall be called by the
Chairman of the Board and the quorum at such meetings shall be four (4) members of
the Board who will constitute three quarters of the Board.

10. ANNUAL GENERAL MEETINGS

The Annual General Meeting shall be held at the end of each financial year which will
be organised in March of every year.  At such end of financial year, it shall become the
duty of the Board to produce a financial statement and to show a track history of their
performance during the course of the year.



11. NOTICES OF MEETINGS

Notices of meetings shall be sent to all Board members either personally or by pre-paid
mail or registered post, addressed to the last address notified by that person to the
Board, or by phone.

12. VOTING

a)     At meetings of the Executive Board, each member shall have one vote.

b) The decision of a simple majority of the Board shall mean the decision of them
all.

c) Voting shall be by a show of hands or by ballot.

d) In the case where there is a tie in voting of the Board members, the chairman
shall have a casting vote to break the deadlock.

13. QUORUM

The quorum of the SAEMB shall constitute at least three quarters of members 
present.

14. MINUTES

The members of the Board of the SAEMB shall at all times at meetings of the
Board make sure that minutes of meetings are kept.

15. FINANCIAL MATTERS

a) The Board of the SAEMB shall open a baking account with a registered
financial institution.  The Board shall also open a savings account with a
financial institution and all accounts shall be paid by cheque.  A figure agreed
to by Board members, shall be kept in cash which will be of a petty cash
nature.

b) The signatories to the bank accounts shall be the chairman and the treasurer
and in the absence of the chairman, the vice-chairman to sign as an alternate
signatory.



c) No funds accrued by way of sponsorship, donations, grants, fund raising and
contributions shall by any way be distributed amongst members of the Board
as a profit nor as a dividend by solely for services rendered by members in the
form of a salary as employees of the SAEMB.

16. AMENDMENTS

Modifications of this constitution shall by terms and conditions of this constitution be
amended by a resolution of a majority of members of the Board of no less than three
quarters of the Board members present at such meeting convened for that purpose.

17. CODE OF CONDUCT OF MEMBERS OF THE BOARD

a) Members of the Board shall at all times conduct themselves in a responsible
manner and no member of the executive shall be held responsible for any other
members misconduct or dereliction of duty.

b) The Executive Board shall have the authority to dismiss any one of their
members when found guilty of misconduct of a serious nature and when a vote is
taken the chairman shall have a casting vote when there is a deadlock.

c) A prayer shall be said at the beginning of every meeting and at the close of every
meeting.

18. LEGAL

a) Legal proceeding instituted against any member of the SAEMB shall be
instituted in the name of the South African Ethnomedical Sciences Faculty Board
if those proceeding pertain to the business of the SAEMB.

b) Members of the Board are indemnified against all legal proceedings except in a
case where a crime has been committed and funds pilfered or fraud has been
committed.

19. DISSOLUTION

The Board of the SAEMB may be terminated by a resolution of a majority of not less
than three quarters of the members present at a meeting of members called for that
purpose.



Upon winding up of the SAEMB the assets remaining after satisfaction of all liabilities
shall be given or transferred to another association(s) or institution(s) having similar
aims and objectives as those of the SAEMB.

If a quorum is not present at such a meeting then the meeting is to be postponed for at
least one (1) week and those present attending afterwards are to be a quorum.

On dissolution of the Board and the SAEMB after all liabilities have been met, the
assets transferred to a similar organisation as authorised in terms of the Fund Raising
Act, being Act.  No. 107 of 1978 as amended by Act No. 107 of 1978.

Acceptance of duty as a member of the Board of the (SAEMB) South African Ethnomedical
Sciences Professional Board, at a special meeting convened for this purpose, we the members
adopted this constitution of the (SAEMB) South African Ethnomedical Science Professional
Board.

SIGNED AT Johannesburg ON THIS 15th DAY OF July 1995

CHAIRMAN
VICE CHAIRMAN
SECRETARY
TREASURER
LEGAL ADVISOR
ACADEMIC INSPECTOR
ETHNOMEDICAL SCIENCE ADVISOR



CATHOLIC WOMEN’S LEAGUE

27 MARCH 1995

SECTION 9 OF THE INTERIM CONSTITUTION

An unborn child from time of conception must be a human being since it is made from human
beings, and it must be alive otherwise it would not grow.  It is, therefore, only just and fair
that the child be allowed to live in the same  way as anyone else.  The sanctity of human life
must be protected consistent with  all norms of decent civilisation.  I urge Government to
amend Section 9 of the Interim Constitution so that in the New Constitution it would read:

“EVERY HUMAN BEING SHALL HAVE THE RIGHT TO LIFE FORM CONCEPTION
UNTIL NATURAL DEATH”

R. P. Reynolds



THE METHODIST CHURCH OF SOUTHERN AFRICA

22 MAY 1995

The undersigned members of the Parow Wesley Methodist Church appeal to the
Constitutional Assembly to incorporate the following into the Constitution:

1. The retaining of the words “Almighty God” in the New Constitution.

2. The guaranteeing of religious freedom in all private and state-owned buildings/open 
grounds.

3. That Satanism and Occultism will not be recognized as a religion.

4. That Biblical values, ethics and teachings be maintained and promoted in the New 
Constitution.

5. That the “sexual orientation” clause be qualified so as not to offer protection to 
perversions such as, for example, bestiality and paedophilia, or to encourage the 
proliferation of pornography.

The Rev. T. J. Ruthenberg and 77 individuals



CHURCH ON WHEELS
Middelburg

Transvaal

We, the undersigned, do hereby request that you make provison in the new Constitution that
we shall have freedom of religious Worship and expression of Belief in street areas and public
places. And that no City Council may withhold this right.

[There are 53 signatures that accompany this submission.]



10211
Rome Homestead

P O Box 101
Somerset West

7129

27/5/1995

The Executive Director
The Constitutional Assembly
P O Box 15
CAPE TOWN
8000

Dear Sir

At the time of the elections, when civil war seemed inevitable, 30,000 people came
together in Natal to pray in the Stadium, and all over the country on Founders Day men
and women were obedient in seeking God's face.  Even the media admitted what
followed was a miracle!  The gentle expressions we saw on the faces of ordinary folk of
all backgrounds was an inspiration and a real encouragement.  The blessing our
country received was tangible.

Now the new constitution makers seek to cut out all reference to Almighty God and to
deliberately go against His Laws, allowing pornography to flourish, abortion to be
legalised, prostitutise immoral life styles to have the blessing of the secular sate, and the
clenched fist of "we demand" to be the acceptable way of transforming the system!

It will be tragic if at this stage our political leaders fall into the trap of presuming to
govern without submitting to the higher authority of Almighty God.   Through history we
can see the tragic result of such pride. 

With all our hearts as Christians in this area, we are praying that the wisdom of God
may guide various political leaders in our land so that South Africa may fulfil her true
identity on this continent, obedient to the higher laws of the God-head.

We wish you well

ELIZABETH ASHWEN

The State President
cc :The ACDP, Mr H Ebrahim, Dr Dlamini-Zuma, Dr M Buthelezi, Mr Roelf Meyer



METHODIST CHURCH OF SOUTHERN AFRICA

21 May 1995

We wish to make a submission to you in respect of:

THE MATTER OF ABORTION.

We appreciate the complexities of this issue and the variety of cultural and pragmatic perspectives.
Nevertheless we wish to put forward the principle that the right to life of the unborn child should be
greater than the right to privacy of the Mother and that abortion on demand or abortion as a means
of contraception be not condoned.

We would request legislation against abortion except in such cases where the delivery of the child
will be destructive to or life threatening to the mother.  We are not able to speak with one mind on
the matter of abortion due to deformity or abnormality in the fetus and would leave this as a matter
of conscience for the parents to decide.

We would urge legislation that would count any abortion of a fetus of more than 3 months as
criminal.

FREEDOM OF ASSEMBLY AND PUBLIC GATHERINGS

We affirm the right of Religious freedom and wish this to be reinforced by a clause entitling the
right of assembly in private homes and Church Building.  But more than this we would request that
religious groups have the right to the use of State and municipal property such as City Halls,
Schools, Auditoriums amphitheatre, offices etc. subject to the normal conditions and provisions.

WITCHCRAFT AND SATANISM.

We believe that the practise of Witchcraft and Satanism, while possibly understood as religious
belief, should be curbed and prohibited by law.  Our reason for this is that these practises quite
apart from offending the religious beliefs of the majority of citizens, are directly responsible for
social conflict and disorder and even the death and murder of our citizens.

THE EMERGENCE OF A SECULAR STATE.

We have come to accept the Inevitable replacement of a so called Christian State with a Secular
State which has an ethos empty of an allegiance to God and an ethic which is not informed directly
by the bible.  We understand that by our witness, example, representation and persuasion we will
have to moderate the shaping of our South African Society.



Nevertheless we wish to remind the assembly that demographically speaking a vast number of
South Africans, if not the majority, are Christians and that the words "Almighty God" should not be
too readily expunged from the constitution and that Christian beliefs are not simply cast out
because of the secularism of a relative few.

PORNOGRAPHIC LITERATURE AND SEXUAL LICENSE

We know pastorally the impact of temptation and the soiling of imagination caused through the
proliferation of pornographic media of many kinds.  We are particularly concerned that the
innocence of our children be not violated and that the unbridled display of or availability of
salacious erotic material In public places should not give rise to a false understanding of healthy
human romantic love among our citizens.  May we request that the freedom of access to these
materials will be so curbed that the moral future of our society and the sanctity of marriage is not
put at risk.

GAY AND HOMOSEXUAL RIGHTS.

While being conscious of our Christian pastoral responsibility to cherish and minister to those of
our society whose sexual orientation is at variance with recognised Christian norms, we cannot
believe that sexual orientation is simply a matter of personal preference especially where this
impacts on the public sphere.  We believe that the active advocacy of alternative sexual lifestyles
can threaten the healthy development of our children and subvert and disrupt the conventions and
commitments of married life which we as Christians believe is essential to the common good.

We believe that the rights so strongly pursued and desired by the Gay Movement to further their
lifestyle undermine the right of Christian people to seek norms and values which have been the
building blocks of functionally sound society for centuries.  We request that our children be
shielded from the active advocacy of dysfunctional human relationships.

We the undersigned concur with the above.

 R. M. Tooke  and  various signatures



UMBILO METHODIST CHURCH

31 July 1995

RE: SECTION 9 OF THE INTERIM CONSTITUTION

We have come across so many of our members and other concerned citizens who have voiced
the opinion that our country will be taking a big step backward if we start allowing "Abortion
on Demand".

We trust that is petition will mean something.  May you be given wisdom in the decision
making process.

D. E. Thompson

SECTION 9 OF THE INTERIM CONSTITUTION

We would like to urge that abortion on demand not be allowed.
There is a danger that it will be used as a means of contraception when there are other less
expensive, more heath-wise contraceptives which are easily available.
We are not in favour of encouraging the youth of our country to lead a promiscuous life-style.
We are in favour of a country-wide campaign to educate our youth and others regarding a
healthy life-style, sex, contraceptives, AIDS, resources like family planning clinics etc.  We
believe that abortion is physically and psychologically harmful, traumatic, needless drain on
our country's already stretched financial and medical resources, and a threat to traditionally
held values.

[144 signatures supported this petition]



BELLVILLE BAPTIST CHURCH

We the undersigned believe that there should be a reference to Almighty God in the new
Constitution of South Africa.
We believe that the state should allow religious observances in all its institutions.
We believe that there should be a freedom that allows all religious office bearers to hold any
office of the state.

M Seaton and 96 other individuals



THE PENTECOSTAL HOLINESS CHURCH

1995 June 02

I wish to congratulate you for having a feeling to seek for the feelings of the people on
this matter as stated in your circular on the New Constitution for the new South Africa.  I
hereunder will give my responses and suggestions on the motion of a Secular State i.e.
The State/Government and Religion should be separate.

1. I agree with the statement that the two, i.e. Religion and the State;  must be left to
operate independently as Religion is a State in itself.  I, as Minister of The
Pentecostal Holiness Church;  have full belief that both are two long arms of God
top reach out to those who make evils.  The State and Religion are for us all.

2. State buildings are build by Christian Leaders and Christian readers irrespective
of their different Religions.  Therefore their presence in these areas does not in
any way bring any retrogression in the events of the State.  A school built in an
area where people belong to the Muslim Religion is not Muslim administered but
is still governed by the rules and regulations of the State and that in itself fully
means that the progress attained is State-bound.

3. A Christian leader preaches his religion in his own church to the people who
belong to that particular church.  He therefore cannot, as the Bible state:  "Serve
two Masters."  If he is made a leader in the State's institutions, he will preach and
make people to live according to his church's doctrine.  All that is not fair to the
people and The State itself.

In conclusion, I find no problem if any government servant belongs to any Religion as
long as his belonging does not impede the progress of the State's programme of action.

REV  D M T MALATJE

This is the continuation from page two of the statement from your warning letter.  Yes Mr
Chairman, you are right the religion in this respect do agree with article one of the above
Government circular, that the religion be separated from the state.  For religion is the
state itself.

As the Minister of the Pentecostal Holiness Church, I do offer mentioned that the state
and state religion both they must go parallel on Governing this country.  As I have stated
on page one that I believe that both are one arm or the vehicle of God to reach out
those who make evil and unruled on.

CHRISTIAN LEADER

Christian leader should not be able to hold any Public Office in the state institution.  In
this case on my site and my opinion you are right for the Bible says no man can save
two Masters.  No christian leader should take part in the Government service.  Because
no man can save two Masters as I have already mentioned.  Christian leader he or she
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cannot be a teacher and be a Minister at same time.  If you are a teacher remain in the
teaching post.  If you are a Hospital Superintendent remain on that position, and if you
are a Bishop of religion remain in that Ministry.

N.B.

MEMBERSHIP

Any Government servants he or she can be holding membership in any particular local
church to which he belong.  Any Government servants or a leader he can do affiliating in
any locality.  This is what I think it will be good to any body.

No teacher or any Public Servants should take lead in the religion, he can be member
only.

REV  D MALATJE
MINISTER OF RELIGION



INSTITUTE FOR SOUTH AFRICAN STUDIES (“IZA”)

PROPOSAL FOR AN ENHANCED LEGAL AID SERVICE AND

HUMAN RIGHTS EDUCATION IN THE VAAL TRIANGLE

by ANTHONY RICHARD

Principal Attorney

Vaal Legal Aid Centre

Potchefstroom University

for Christian Higher Education

15 March 1995

M E M 0 R A N D U M

1 INTRODUCTION

1.1 Peter Hermes, the executive director of the Institute for South African Studies, at the

Leyden University, and Fons Geerlings have requested comment and proposals on a scheme

which both, on a research and practical basis -

1.1.1 identifies and describes what is needed to create and bring into reality a human

rights culture in South Africa;

1.1.2  develops and applies a most effective method of achieving the object referred to

above in the shortest possible term; and

1.1.3  does what is necessary to bring the benefits of a humans rights culture to the

disadvantaged and under-privileged, and renders a real service to the population.

1.2 The request was addressed to Venetia Govender, who is well known to the consultants.

The writer and Ms Govender have become well acquainted as a result of their respective

work in the field under discussion, particularly in the Vaal Triangle.



1.3 The Vaal Legal Aid Centre, which the writer runs, is a product of the civic movements

response to apartheid some eight years ago.  From a civics advice office operating within

the ambit of a South African National Civics Organisation (SANCO) the centre has evolved

to an office consisting of the writer, eight candidate attorneys, two para-legals and

secretarial support staff.

1.4 Needless to say, within the strictures of the structures within which we work, it is our

purpose to provide legal aid to the Vaal community on as large a scale as possible.

2 THE VAAL TRIANGLE

The area that we serve is roughly sized upon and has an estimated population of in the

region of 4 million people.  It includes Sharpeville, Boipatong, Sebokeng, Bophelong,

Zamdela, Evaton, Orange Farm, and numerous further communities.  Our constituency

constitutes an ideal sample for the research and work contemplated or described herein.

3 THE CURRENT SERVICE PROVIDED

3.1 There are under 200 attorneys in the Vaal Triangle.  The practising profession service the

community on a fee basis and, clearly, they are inaccessible and unavailable to the general

community.

3.2 In an attempt to increase accessibility, the Legal Aid Board scheme pays practising

professionals reduced fees for services.  This hardly addresses the need.

3.3 The further attempt to alleviate the situation is the writer's office.  At present, we receive

approximately 100 new criminal matters per month.  This is still a drop in the ocean.  To

emphasize the point, the writer today took two separate trials, two bail applications and six

remands.  Crimes involved were four murders, one car-theft, one rape, possession of

firearms, etc.

3.4 Clearly, the demand outstrips the service and necessitates an urgent and immediate

expansion if the objects referred to above are even to be addressed.



4 PROPOSAL

In the writer' s opinion, what must be done is the following.

4.1 That traditional legal profession be transformed into a service that delivers the service

required by the community.  The objectives encapsulated under this head are -

4.1.1  the legitimatisation of the legal system.  There is no need to amplify the fact that the

structures and operation of the law do not enjoy the respect and confidence of the

community, and that situation is on the brink of anarchy.  Today's case-load is

enough authority;

4.1.2  the training and development of a new community-orientated group of employers

who accept that the traditional operation and function of the legal system must be

overhauled and re-orientated;

4.1.3 the training and development of the community as one in which the human and civil

rights cultures are assumed ingredients and premises;

4.1.4 the immediate delivery of high quality, effective and accountable service;

4.1.5 the immediate introduction of a proactive and legitimate service which is intended to

empower and strengthen civil society in the Vaal Triangle;

4.1.6 to provide a model for other areas of South Africa.

5 METHODOLOGY

5.1 To date it has been for the individual, dependent on means, to access the service.  The

situation should be reversed.  This service should be taken to the populace.

5.2 No one unit can achieve the objective alone and a system of networking and inclusion of

community-based, State and non-governmental structures optimising the use of available

resources should be strengthened and developed.



5.3 The Vaal Legal Aid Centre at present is embryonic and unresourced.  The top level skills

resident in Vereeniging need urgent expansion.  Suitable specialist personnel is needed to

render service and to assist in the supervision, monitoring and training of the entrants into

the new service.

5.4 Training and education of fully qualified and para-legals is an integral part of the process

and should focus on the target community.  The target community does not necessarily

possess the necessary level of the top level skills which must be brought in from better

resourced areas of the country and outside.

5.5 Any project such as the one proposed herein must be the subject of intense scrutiny and

criticism by appropriately qualified specialists.  The monitors must be above all local

agendas and manipulations.  If this principle is not enforced and strictly adhered to the

writer's experience is that the project will become the toy of particular interest groups and

factions.

6 STRUCTURES

6.1 The networking concept above requires the identification of other supportive entities and

groupings capable of rendering service.

6.2 What is in place is the support of the Legal Aid Board and the university structures.

Between these two ingredients, what is being achieved is a limited service in the criminal

courts which does not address the reformist ideals set out above.  What is said herein is not

intended to imply that this service should be limited or impaired, but should be considerably

supplemented.  A new level needs to be introduced which specifically focuses on -

6.2.1    representation of persons in areas in which the unit does not yet operate.  Areas for

consideration are -

6.2.1.1              criminal practice

Until the new Constitution came into effect last year there was no guarantee

for a fair trial implied that what the law provided must per se be fair.  Over



60 000 accused are dealt with in the regional criminal courts per year.  In the

Vaal Triangle less than 10% of the accused are represented.  There are

questions as to the quality of the service received by those who obtain

representation.

My recommendation is that the services of a further four specialists in this

area dedicated to introducing the concept of a fair trial in the area would

immediately impact significantly on the problem;

6.2.1.2              prisoners

Except for what my office might in its limited do, there is no service at all in

this area.  The South African prison system is in need of reform.  The first

reform that can be implemented without any change in the law is to provide

an aggressive litigation service to prisoners whose rights are not being

addressed;

6.2.1.3              research

Despite being run in an ideal area to do research, pressure of work and

facilities mean that no research is being done in the Vaal area.  The

introduction of appropriately qualified researchers whose brief is to

investigate, assess and report on would be invaluable.  A wealth of primary

research material in the sample area remains unexploited;

6.2.1.4              training

Apart from what the University offers by way of courses, there is no

practical training scheme for para-legals.  Para-legals are in the nature of

things individuals from the community who need skills in accessing and

exploiting the system.  The existing service and the additions set out above

clearly require support from motivated individuals from the community.  The

introduction of a few more para-legals to be trained in a practical and

proactive manner would enhance the services;

6.2.1.5              general practice



For obvious economic reasons, most of the services outside criminal law and

litigation rendered by lawyers are not accessible.  Other non-governmental

organisations are appearing addressing housing township developments,

economic upliftment and the like.  The legal system is in complete default

and fails to render the service that is usually expected of it.  The research

unit recommended above would have an almost open brief to develop and

expand;

6.2.1.6              human rights

The Legal Resources Centre and LHR are specialist agencies catering for

selected cases.  Their nearest offices are based in Johannesburg, and their

work focuses primarily on civil rather than criminal litigation on a test-case

basis.  In the practical services rendered in the area there is nothing at all

apart from the writer and his team.

The Constitution guarantees many rights.  Unless these rights are

aggressively enforced from the ground up and be made and made to be seen

to work, the window that the interim Constitution has opened will be closed;

6.2.1.7              networking

While the Centre is in fact part of the network with others, the work done by

other NG0s such as the IBI must not be lost sight of.  These organisations

came into existence as a result of the more blatant abuses of the past.  The

fact that the apartheid era has ended does not mean that the need f or the

services is any less.  The passing of the apartheid era has had a detrimental

effect on the NG0s under discussion ability to function.  The unit is under

increasing pressure to support and, indeed performed the functions

previously performed by others.

A proper networking system needs to be put in place which prevents

duplication and enhances the effectiveness of the common purpose.

7 PROBLEMS/LIMITATIONS



7.1 The writer does not intend to detract or derogate from the initiators of the schemes as now

constituted.  What is said herein is not to be taken as negative criticism.  What is implied is

what is being done is not nearly enough and not adequately focused.

7.2     Ms Govender will be in possession of documentation outlining some of the difficulties faced

by the Centre.

7.3 The Vaal Legal Aid Centre is, amongst other things, a product of a joint project between

the South African Legal Aid Board and the University, aimed at providing legal aid services

to the area independently of the normal structures of the legal profession.  In the

circumstances, perforce, various policy decisions have had to be made in identifying matters

to be concentrated on in relation to funds and personnel available.

8   CONCLUSION

8.1 Any project such as the one outlined depends on sustained effort over a period of time.

Funding is an essential ingredient.

8.2 Demands on local funding far outstrip anything that will be allocated to the Vaal Triangle.

At the Centre one computer services fourteen people and a request for an additional

machine was turned down.

8.3 What has been proposed above amounts to a request for the funding of salaries and

equipment appropriate to sustain the project for a minimum of three years, by which time it

is hoped that the service created will become an integral part of the community, and be

taken over by the ordinary structures.  For outsiders such as the writer to become

permanent institution in the area is wrong.

What is intended is to make the expanded service a permanent institution run and operated

by the community.  To attempt to create such a service on a national scale is impractical.

The submission is that the service should be created in a specific controlled area such as the

Vaal.  If the service is what it is intended to be, the demand for the service of other areas

will create the necessary pressure to ensure its continuation and expansion.



ANTHONY RICHARD



BIBLE SOCIETY OF SOUTH AFRICA
JOHANNESBURG REGION

22 May 1995

Greetings in the precious name of Jesus.

I would like to object very strongly to South Africa becoming a Secular State.
As my religion is an integral part of my being and daily living I want to be free to practice it
without fear of conflict or discrimination.

We are very proud that all our people have been liberated.  Even some prisoners were set free.
Yet, if we proclaim freedom we cannot put God and religion behind bars.  We can never call
our Country democratic with such discriminating activities prevailing.

The Bible teaches us to put God first and all the other things shall be added unto us.

I appeal to you Sir, as a man with a sound mind to adhere to my appeal.

MR. JJ HAWLEY



BAPTIST BIBLE CHURCH - STRAND

As a local Church and as concerned Christians we are deeply distressed by the efforts of a
minority in this country to enforce into our new constitution laws that are not the wishes of
the majority of our peoples, and clearly anti-God, un-Christian and we believe not to be fully
democratic.

Thousands of Christians have been supporting the birth of a new nation by prayer and good
conduct as encouraged in the Bible.  Prayer is being made for our State President,
Government, and its peoples so that the nation may experience the blessings of God.  As a
Church we are especially  concern about the Following issues:

1. A Godless State: We believe that god should be acknowledged in our Countries Civil
laws.  Secularism is anti-God and therefore not acceptable and we do not see why a
small minority  of atheist should be advantaged above a God-fearing nation's wishes of
a god acknowledged State

2. The Flood of Pornography: Unbanning porn only inflames sexual passions and
contributes to rape and other sexual crimes.  Porn is addictive, destructive and
exploitive in nature and therefor Godless.  This cannot be considered a right as human
rights require the right to decency and security.

3. The distortion of Sex:  Sex is a God-given privilege and is to be enjoyed with this in
mind.  All forms of Human perversion of sex is condemned by God and can only have
destructive results as is already being proven all over the world.  We reject as ungodly
the inclusion of special protection of sexual perversion in our Constitution.

4. The abuse of AIDS education: Nationwide promotion of condoms for prevention of
Aids us encouraging promiscuity despite known condom failure.  The only safe way is
God's way - sex between marriage partners only.

5. The legalisation of Abortion: It cannot be accepted how one person can rob another
person of his most precious possession, his or her life.  That is nothing short of murder
and God said "Thou shalt not Kill ..."

These values that Christians are contending for are dear to a vast majority of South Africans
whether Christian or not and we believe that the nations will should be determined first before
our beloved nation is placed on a Godless course that only invites the wrath of God and
ultimately the destruction of anything decent and godly in our society.

20 signatures



12 JULY 1995

UNIVERSITY OF PRETORIA

ACADEMIC FREEDOM

The University of Pretoria wishes to associate itself with the submissions in this regard made by
several other universities to the effect that academic freedom and institutional autonomy of
institutions of higher learning he redrafted and accommodated in a separate section in the new
constitution.

PROPOSAL

It is proposed that this aspect be regulated in a separate section of the new constitution as
follows:

Academic freedom and autonomy

1 Every person associated with an institution of higher learning either as a student
or as a teacher, shall have the right to academic freedom within the context of
such an association.

2 Every person shall have right to freedom of scientific inquiry and research.

3 Every institution of higher learning and every scientific research institution,
depending on the scope of its functions which include teaching and scientific
research, shall be autonomous with regard to such functions

Proposed upon authorization of the Rectorate of the University of Pretoria by

PROF MP VORSTER
HEAD: DEPARTMENT OF PUBLIC LAW



Operation South Africa
lncorporated with : VOORBIDDERS VIR SUID - AFRIKA

14 June 1995

We have always respected your calm and moderate manner in handling the various important and
delicate matters affecting the lives of the millions of people of South Af rica.

Allow me to associate with many thousands of South African citizens and also with the opinions of
the members of Operation South Africa, of which I am Chairman, in opposing the following:

1. The legalisation of abortion
2. The abandonment of the censorship laws on pornography
3. Attempts to disarm law-abiding citizens of their only means of protection,

i.e. in possessing Registered firearms

Be assured that we pray f or you that you may be guided by the Holy Spirit of God.
Sincerely yours in the service of Jesus Christ,

Francis Grim
Chairman

  INTERCESSORS UNITED FOR SPIRITUAL WARFARE AND ENCOURAGEMENT



12 June 1995

We would like to introduce ourselves within the new democratic South Africa, as we have
been left out by the previous state.  We have been aware that even the Constitutional
Assembly might leave us out if we as workers do not involve and introduce ourselves as many
and all types of workers has been discussed about throughout the transitional period.

There are ±500 Community Health Advisers who are under TPA, (GPA), CPA Health
Services who were employed by the Department of National health, Welfare and Population
Development since September 1974, when the family planning programme started in this
country by the previous government.  These workers have been promoting family planning and
medical aspects through the different communities. by:-

i) doing house-to-house visits;
ii) launching up projects in health education;
iii) conducting education and training to voluntary based community health workers and

traditional healers in primary health car, Aids, and HIV and sexually transmitted
diseases etc.

At the present moment, we as workers who have been kept underground for all these years,
believe that the constitutional and labour bill must include the community health advisers, as
we are working for the Government, promoting health education and training in family
planning, immunisation - on and we are rendering the primary health care services throughout
the country, at the same time we are not known as in most cases we are told to go and help
the non-governmental organisations, local authorities and others in their health projects, who
are so spoken about.

Include Community Health Advisers within the democratic constitution and also recognise
them as they are the PHC-workers who reach out to the communities at grassroots level. 
Health Advisers hardly know their own category within the Public Servants Sector, as they
have been trained in many health topics.

staff member
GPA (PWV) HEALTH SERVICES



THE CHRISTIAN ASSOCIATION : TELKOM

15 June 1995

We as Christians at Telkom and the Post Office's Christian Association in Pretoria wish to
strongly object to the removal of the words GOD ALMIGHTY, from the opening words of South
Africa's new Constitution.  We believe as a Christian nation that God Almighty as proclaimed in
the Holy Bible should be acknowledged in a document of such high priority.

Furthermore we strongly protest to the idea of our beautiful country becoming a Secular State as
Christians should be allowed to serve their God freely.

We wish God's Holy blessings for you and all those involved with the proposals for the new
constitution and assure you that Christians all over South Africa pray for you in this regard.

THE MANAGEMENT
TELKOM / POST OFFICE
CHRISTIAN ASSOCIATION



THE APOSTOLIC FAITH MISSION OF SOUTH AFRICA
BELLVILLE ASSEMBLY

26 May 1995

RELIGIOUS FREEDOM AND THE NEW CONSTITUTION

The Bible states that God will honour those who honour Him.  Therefore I appeal to you to see
to it that the "Almighty God" is revered in the preamble of the new constitution and that South
Africa submits itself to Him.  Furthermore it is imperative that religious freedom be guaranteed
in the new Constitution for the spiritual well-being of our country.  Sir, your kind attention to
these matters will be highly appreciated.

As a leader of thousands of Christians locally and nationally, I also strongly oppose any idea of
South Africa becoming a secular state.

We realise the fact that you have a tremendous task on hand and we are praying for you.

J.H. VAN DER BANK
PASTOR



DEPARTMENT OF FINANCE

22 AUGUST 1995

RE: INVITATION TO CONSTITUTIONAL ASSEMBLY NATIONAL SECTOR

PUBLIC HEARING ON LOCAL GOVERNMENT

As requested in your letter in the above regard dated 25 July 1995 the views/inputs of the

Department of Finance regarding the financial relationship between levels of government

(Theme Committee 3) is supplied:

THEME COMMITTEE 3

RELATIONSHIP BETWEEN LEVELS OF GOVERNMENT

ISSUES TO BE RESOLVED AT THE PUBLIC HEARING

1. POWERS OF LOCAL GOVERNMENT

The financial provisions contained in section 178(2) of the Interim Constitution are

supported.  The general provisions contained in section 175 are also supported and

especially the proviso to section 175 (3) ("that such services and amenities can be

rendered in a sustainable manner and are financially and physically practicable").

The inclusion of specific examples of services - in particular education - may require

reconsideration.

2. FUNCTIONS OF LOCAL GOVERNMENT

The assignment of functions to local government should be accompanied by decision--

making, financing as well as accountability.  In order to foster accountability at local

government level, uniform accountability measures must be catered for in the new

Constitution by providing for national legislation in this respect.  These provisions can

also be supplemented by legislation on provincial level.

In this respect, it can be mentioned that New Zealand is one of the pioneers in the

reform of local government structures and operations in the world.  Obviously the New

Zealand situation is not identical to the South African one, but many developing

countries are drawing on the New Zealand experience to influence their own local



government reforms.  An extract from a brochure by Interlog (NZ) Ltd, a new

consulting group providing information and advisory services on New Zealand local

government reform principles and practice, is attached as Annexure A for information.

3. SHOULD IT BE AUTONOMOUS?

Autonomy of local government will be ensured if activities/ functions allocated to this

tier substantially falls outside the direct control of national government.  Furthermore,

local government autonomy, voter control and accountability to increase the

effectiveness and efficiency of local government services, are important principles and

local government should have control over the tax rates and/or tax bases of a

significant portion of their revenue sources.  Fiscal autonomy of local government will

be ensured if sufficient own revenue sources are available to finance all (or most of) its

services without any financial assistance from other tiers of government.  However,

though it is important to devolve taxes as far as possible to increase the autonomy of

local government, vertical as well as horizontal disparities between and within the

different levels of government renders the ideal unattainable in some cases and

therefore, revenue sharing as well as grants will have to form an important part of the

financing of local government.  Autonomous local government and the concomitant

devolution of functions to this tier has many advantages, namely:

• where the benefit of the service can be confined largely to the direct users of

that service, devolution has the advantage that the cost of the service, and the

price charged, can be more closely linked;

• appropriate services can be provided for smaller and more homogeneous

communities, which in turn will also contribute to greater efficiency and

effectiveness;

• a greater willingness by the community to contribute financially and otherwise

to local projects, since it is itself involved in decisions in this regard; and

• Monopoly power of national government is lessened, which again should

contribute to greater efficiency in the provision of services.

Autonomy of local government will also be enhanced if adequate voter control and

accountability at local government level takes place.



In summary, the provisions of sections 174 and 175 of the Interim Constitution may

require some scrutiny to determine whether they enhance or hinder local government

accountability, but amendments should obviously not abolish all (essential) regulatory

powers of higher level governments.

4. INTERGOVERNMENTAL RELATIONS

Of the three primary government responsibilities, i.e. economic stabilization, allocation

and distribution, the national government must retain responsibility for economic

stabilization, while the allocation function should, as far as possible, be vested in the

regional and local tiers.  In order to carry out its responsibilities with regard to

economic stabilization, national government must be in a position to carry out certain

regulatory actions.  Section 126(3) of the Interim Constitution provides for this, but a

legislative mechanism through which section 126(3) can be enacted seems to be

unclear.  The powers and responsibilities of the national government in this regard

should be provided for in more detail in the new Constitution. (This is also a generic

issue applicable to other matters).

5. ADMINISTRATION AND FINANCE

WHAT SHOULD BE THE OWN SOURCES OF REVENUE FOR LOCAL

GOVERNMENT STRUCTURES?

The provisions in the Interim Constitution are supported. (Section 178(2)).

HOW WILL ACCESS TO FUNDS BE PROTECTED?

The provisions of the Interim Constitution and legislation that can be passed in terms

thereof, are supported. (Section 178).  The impartial role of the Financial and Fiscal

Commission in this process, as provided for in Constitutional Principle XXVI, is also

supported.

HOW WILL REVENUE SHARING AND INTERGOVERNMENTAL

TRANSFERS BE REGULATED?

Uncertainty exists with regard to the interpretation of section 178(3) read with sections

155, 158 and Constitutional Principle XXVI of the Interim Constitution.



Section 178(3), inter alia, states -

“A local government shall be entitled to an equitable allocation by the provincial

government of funds....”

Section 155, inter alia, states that -

“A province shall be entitled to an equitable share of revenue collected nationally

to enable it to provide services and to exercise and perform its powers and

functions...”

Section 158 also states -

"Financial allocations by the national government

 a) ....

b) to a local government, shall ordinarily be made through the provincial 

government in which the local government is situated

Constitutional Principle XXVI reads as follows:

"Each level of government shall have a constitutional right to an equitable share

of revenue collected nationally so as to ensure that provinces and local

governments are able to provide basic services and execute the functions

allocated to them.  "

In terms of Constitutional Principle XXVI it can be argued that local government shall

have a right to an equitable share of revenue collected nationally without intervention

of provincial government.  In practice it could be interpreted that local government can

receive funds directly from national government and not via the responsible provincial

government.

However, it can also be argued that as local government is a legislative competency of

Provincial Governments in terms of Schedule 6 of the Interim Constitution, all

financial allocations from national government should normally take place via the

responsible provincial government as provided for in sections 155 and 158 of the

Interim Constitution.  This would mean that national government must allocate funds



earmarked for local governments via provincial governments and that it will usually

form part of the financial allocations to provincial governments.

It should be clearly formulated in the New Constitution that a portion of the financial

allocations from the national government to provincial government can also include the

financial allocations from national government to local government.

The criteria for the determination of conditional or unconditional allocations from the

national to provincial governments, as contained in section 155(4) of the Interim

Constitution of the Republic of South Africa 1993, or a simplified version thereof,

should also form the basis of revenue sharing with local government.  The principles

contained in section 155(4) should, mutatis mutandis, be made applicable to local

government (especially section 178(3) of the Interim Constitution).

The principles regarding the raising of loans by provinces contained in section 157 of

the Interim Constitution should, mutatis mutandis, be made applicable to local

government.

DIRECTOR GENERAL: FINANCE

ANNEXURE A:

EXTRACT FROM BROCHURE BY INTERLOG (NZ) LTD

Interlog (N.Z.) Ltd is a specialist consulting group providing information and advisory services

on New Zealand local government reform principles and practice.  As the name implies, the

emphasis is on international information transfer, relating to local government.

GLOSSARY OF TERMS

ACCOUNTABILITY

Answering for performance and decisions.

ACCRUAL ACCOUNTING



Measuring the full cost of producing goods and services and accurately accounting for assets

and liabilities, regardless of timing issues.

BUSINESS UNITS

Business units either compete on a quasi-commercial basis with private firms to win the right

to deliver services at the most economical cost to citizens, or negotiate service delivery

contacts with the authority's purchasers of services.

COMMUNITIES OF INTEREST

Respecting geographic, ethnic, social, commercial, economic and other pertinent identity

factors and values.

COMPETITIVE TENDERING

Purchasing service delivery by a tendering process/Selecting service delivery contractors by

the tendering process.

CONTESTABILITY

The use of competition to obtain for the public the best quality services for the lowest

sustainable price.

CONTRACTING OUT

Contracting service delivery to the private sector.

GOVERNANCE

Accountability relationships and roles.

LATES

Local Authority Trading Enterprises.

NEW ZEALAND LOCAL GOVERNMENT REFORM



A phase in the restructuring of the national economy, sharpening the imperative to ensure high

levels of effectiveness in all local government activities, underlining the need for a performance

driven approach to management.

NEUTRAL OPERATION

Isolating the costs of service delivery through stand-alone trading entities.

PRIVATISATION

The use of private sector resources in service to the public sector/The sale to the private

sector of previously public services.

TRANSPARENCY

Open government and management.

[editor’s note:  The article “A background to New Zealand local government reform” is

unscannable]



Draft White Paper "Defence in a Democracy"

As you will be aware, the Department of Defence has called for public comment by August 31
on its draft White Paper. I enclose a copy of the letter submitted on behalf of the Anglican
Church, together with supporting documentation.

Might I suggest that the Constitutional Assembly should also consider the proposal that South
Africa should adopt the Costa Rican example? That country constitutionally and permanently
abolished its army in 1949. By comparison with its neighbouring countries, Costa Rica has
become noted for its democracy, commitments to human rights and prosperity.

Terry Crawford-Browne

------------------------------------------------------------

Dear Mr Modise (Minister of Defence)

I have been requested by Archbishop Desmond Tutu to respond to the draft White Paper on
behalf of the Anglican Church.

The draft proposals are a considerable improvement over the "total onslaught and response"
philosophy of the "securocrat" era. the Anglican Church takes note of the recognition that the
South African government is no longer at war with its own people and that addressing poverty
is the country's major priority.

The church also notes the constitutional and governmental commitments to:

peaceful relations with other states
adherence to international law
international arms control and disarmament, and
the Reconstruction and Development Programme.

Nonetheless, the proposals remain rooted in militarist ideas of force as the basis of security
and, in so doing, contradict those constitutional and governmental commitments.

Contemporary thinking realises that the greatest danger to security in South Africa lies not in
any foreign threat to this country, but in the poverty which afflicts our continent. Military
spending compounds and aggravates that poverty.

The recently announced reductions in service personnel are most welcome. Yet if a force of
135 000 men is too large, so is a force of 75 000 men to "defend" a country which is at peace
both with itself and its neighbours.

In 1990 the cost of maintaining each South African soldier was approximately R170 000. This
has now been reduced to approximately R85 000. It is nonetheless, totally inappropriate given
the crises of poverty facing the country.

South Africa has a opportunity to follow the unique example set by Costa Rica, which
constitutionally and permanently abolished its army in 1949 after that country's civil war. The



potential for insurrection was thus greatly reduced as were the possibilities for military coups
d'etat.

By comparison with its neighbouring countries plagued by political instability and economic
stagnation, Costa Rica has become noted for its democracy, commitments to human rights and
prosperity.

Costa Rica's per capita income is more than double that of El Salvador, Guatemala, Honduras
or Nicaragua. Its rankings in life expectancy, infant mortality, education and other
measurements of social development are also vastly better. The conclusion is that military
expenditure both impoverishes and brutalises society.

No army in Africa, including the SANDF, is militarily significant. Yet military dictatorships all
over our continent terrorise rather than protect their citizens. they are responsible for the most
appalling abuses of human rights. South African must not follow their examples.

May we recommend that you consider the Costa Rican model, abolish the SANDF and
support a constitutional commitment towards the demilitarisation of South Africa?

Secondly, the Anglican Church has called upon the Government to end immediately the
authorization of arms exports, and progressively and rapidly to dismantle the armaments
industry. These positions have been made known to the Cameron Commission and the
President's Committee of Ministers appointed to formulate a strategy on South Africa's arms
industry.

With reference to Chapter 8: the Church submits that changing political circumstances in
various countries makes it impossible for "the Executive to ensure that South Africa's arms
trade is properly controlled and conducted in  manner which is responsible and based on
respect for human rights."

The recently amended Category 1 arms trade guidelines (e.g. unrestricted) includes countries
such as Cambodia which continue to suffer the appalling consequences of war. The
classification system thereby makes a mockery of post-apartheid South Africa's professions of
concern for human rights.

The notions espoused by Armscor in May 1994 that it intended to treble South Africa's
exports of armaments have been thoroughly discredited at the Cameron Commission and
elsewhere. The armaments industry has been shown to be heavily subsidised, and thus to divert
public resources away from the alleviation of poverty.

South Africa has been embarrassed by the Eli Waza, Rwanda and other revelations. the
Archbishop has bee increasingly vocal in expressing his repugnance over South Africa's
exports of weapons to countries, including Rwanda and Sudan, and has declared that arms
trading is obscene.

He has recently returned from a visit to Rwanda and Burundi, and witnessed the consequences
of Rwandan genocide. Human Rights Watch, Washington issued a report in May this year
which charged that deliveries of weapons from South Africa to Rwanda had continued up until
at least February and March.



A letter from Human Rights Watch to President Nelson Mandela dated June 19th and
delivered via the Cameron Commission remains unanswered.

The position of the Anglican Church is unequivocal. Exports of South African armaments
should be prohibited, and Armscor and Denel should be disbanded.

In addition, and as part of the Church's submissions to the Cameron Commission. Economists
Allied for Arms Reduction (ECAAR) has offered its expertise in the conversion of the
armaments industry.

ECAAR has also offered to assist with the recovery of some of the public resources which
have been applied to these parastatal organisations, so that these assets can be utilised in the
Reconstruction and Development Programme.

Might I remind you of the commitment by President Nelson Mandela when he received the
OAU Africa Peace award in March this year?  He declared:

Never again shall South Africa be the fountainhead of conflict in the region and further
afield. Never again shall our country be the source of armaments to suppress
communities and to wage aggressive arms against our neighbours. Never again shall
we spend our people's resources to develop weapons of mass destruction.

The Speaker of parliament has apologised to the President of Mozambique for the
destabilisation of that country as a matter of deliberate policy of the previous, apartheid
government. Reparations to Mozambique and Angola - possibly to include the free clearance
of landmines - should be considered as an expression of regional security cooperation.

The SA National Defence Force ad the existence of the armaments industry contradicts
President Mandela's commitments both to the OAU and when he received the Nobel Peace
Prize.

Reliance on military force does no bring security. Instead, it undermines the very foundations
of society, and is ineffective in resolving international differences.

A new form of security is needed, not force, which arises from economics prosperity, political
democracy, freedom, equality and justice. Security is based upon sufficient employment, health
care, housing and education, a clean and safe environment, and concern for humanity and the
earth.

Disarmament and the termination of arms exports could be a goal for South Africa to lead the
world. An armaments industry conversion council needs to be established to give substance to
the government's commitments to international arms control and disarmament.

The Anglican Church therefore offers its "good offices" to introduce to you international
expertise in armaments conversion and the dismantling of military facilities. I trust that you
will seriously consider and accept this offer.

Yours sincerely



Terry Crawford-Browne

---------------------------------------------------

Dear Mr Terry Crawford Brown

We write to approve your inclusion of the following in your statement to the Cameron
Commission hearings.

ECAAR was established in the United States in 1989 and now has affiliates in France, Japan,
Canada, Israel, Holland, Chile and Australia, and we are an active NGO affiliate of the United
Nations. We hope to launch a South African affiliate later this year or early next year. ECAAR
trustees include eight Nobel Prize laureates. Although not a trustee, Archbishop Tutu has been
associated with ECAAR for some years.

ECAAR projects include research and related work with respect to conversion of the
armaments industry and demilitarisation. Accordingly, the undersigned has been authorised to
offer the services of ECAAR and its expertise and economic analysis for the dismantlement of
Armscor and Denel, and to the directing of significant portions of their resources to South
African economic development. This offer is made under the following conditions.

We would have to receive from the proper authority a proposal detailing the project, its
content, scope, administrative procedures, support system in research required, including
personnel and ready availability of documents, the estimated time element and any other
information pertinent to such an undertaking. We would promptly review the proposal and
then obtain the approval of the ECAAR Executive Committee. ECAAR is a non-profit
organisation and to undertake such work would first require appropriate funding for the
project.

Sincerely

Robert J Schwartz
Trustee, Member of
Executive Committee

cc: Professor Kenneth Arrow, Co-Chair
Professor Lawrence Klein, Co-chair
Alice Slater, Esq., Executive Director

------------------------------------------------

President Nelson Mandela
Republic of South Africa
via the Cameron Commission
Cape Town
South Africa



Dear Mr President

The hearings currently taking place before the Cameron Commission in Cape Town
concerning South Africa's arms export practises provide an important opportunity for Human
Rights Watch to present evidence that south African citizens, including government officials,
have been involved in illicit arms transactions during the past year. This evidence was
collected by the Arms Project of Human Rights Watch in the course of a lengthy investigation
in central Africa earlier this year.

Human Rights Watch is the leading U.S. based organization that promotes respect for human
rights worldwide. Our staff investigates, documents and publicizes violations of human rights,
and pressures governments that have committed abuses to bring their practises into line with
international standards. As you may be aware, our Africa division extensively covered abuses
committed by the apartheid regime. The Arms Project of Human Rights Watch was
established in 1992 to monitor and curb transfers of weapons, military assistance and training
to regimes of forces that are engaged in gross violations of human rights or the laws of war.
The Arms Project also promotes freedom of expression and freedom of information about
arms and arms transfers worldwide.

According to our information, South African arms dealers and/or government officials have
played a role in: (1) arms shipments to the then government of Rwanda in June 1994, in
contravention of the United Nations arms embargo; and (2) further weapons shipments to
forces of the ousted Rwandan government via the Kivu region in eastern Zaire, in February
and March 1995. In addition, we have collected information of shipments of arms from South
Africa to the UNITA rebels in Angola at the beginning and end of 1994, and possibly also the
beginning of 1995.

On May 29, 1995 we published a report on arms transfers to the extremist Hutu government
of Rwanda in the spring of 1994, and to the remnants of this government in exile in Zaire
following its ouster in July 1994. A copy of this report, entitled Rearing with Impunity:
International Support for the Perpetrators of the Rwandan Genocide, was made available to
your government via its embassy in Washington at that time. One of our main
recommendations with respect to South Africa was for your government to investigate and
fully disclose the nature of  South African military assistance and arms transfers to the
extremist Rwandan Hutu forces, including transactions undertaken by Armscor, after May 17,
1994.

The South African government is on record as denying the allegations made by Human Rights
Watch. At the same time, we were extremely pleased to learn that the government of South
Africa has launched an inquiry into these allegations, and that previously classified documents
relating to arms exports have been made public to assist the inquiry. We feel that these are
constructive steps toward greater transparency and, ultimately, accountability on the part of
the South African government.

As regards the evidence, we are satisfied that the information we have collected supports the
allegations we have made. In our view, the Cameron Commission is the appropriate venue for
an official investigation of illegal arms export practises in South Africa, and we are ready to
assist the Commission in its important task. We sent a copy of our report to Justice Edwin
Cameron at the end of May. If, in addition, the Commission would require further information



for its inquiry into allegations made by Human Rights Watch, we would be willing to entertain
a formal request from the Commission and provide it with all information available to us
without, however, jeopardizing our sources. This is consistent with the approach we have
taken vis-a-vis the War Crimes Tribunals and Judge Goldstone.

In closing, I would like to thank you, Mr President, for your personal interest in seeking to
rectify the abuses of the past with respect to arms transfers carried out by persons associated
with the government of South Africa. And I would like to reiterate that we are ready to
cooperate with you in this important endeavour.

Sincerely

Ken Roth
Executive Director



`

Dr Kevin Roy
Baptist Union of SA

We respectfully ask you to give consideration to the accompanying document: (TREATING
A MORAL BASIS WITHIN THE CONSTITUTION)

As the Citizenship Committee of the Baptist Union of SA we have listened carefully to debate
over the issue of the secular state and feel there is a way in which the genuine concerns of
many religious people can be met within the framework of a secular state and without
attempting to give constitutional recognition to one particular religion in an exclusive way.
Please read our proposal and explanatory comments.

CREATING A MORAL BASIS WITHIN THE CONSTITUTION

In the light of the current discussion around the question of South Africa being declared a
secular state by the constitution, we, the Christian Citizenship Committee of the Baptist Union
of South Africa, would like to make the following comments and proposal.

COMMENTS

We understand a secular state as one in which no particular religion is defined by law as
having official status and in which all religions have freedom of conscience and practise. We
do not see such a concept as being in conflict with Christian principles per se.

We do see, however, certain weaknesses inherent in the concept of a secular state. It lacks a
clear moral criterion whereby certain kinds of legislation can be tested. It can be abused by
anti-religions and amoral minorities to promote practises that are offensive to the majority of
South African citizens on moral and religious grounds.

We therefore suggest a clause such as the following be inserted into our constitution.:

PROPOSAL

The government of South Africa shall respect, honour and be guided by those moral values
associated with the religious traditions of the majority of the people of South Africa.

FURTHER COMMENTS

It is only reasonable and in keeping with democratic principles that the moral convictions of
the majority of the people of South Africa should be respected and honoured by the
constitution.

The wording of the above clause is non discriminatory and cannot be objected to as an attempt
to give one particular religious tradition special status. The majority of South Africans do
profess adherence to a religious tradition and its moral codes (however lax their actual
observance may be). About 70% profess to be Christian, and if we add to that those who



profess adherence to Islam, Hinduism, African traditional and other religions we conclude that
well over 90% of South Africans belong to religious bodies. The moral values of these
religions concur to a surprising degree. It is therefore imperative that our constitution, to be
truly democratic, must honour and respect these values and commit the government to be
guided by them.

It is necessary to have such a clause. The commitment of the previous government and
constitution to Christian values was used by Christian leaders and churches, both within and
without South Africa to condemn racist legislation as being unchristian and fundamentally
immoral, thus contributing to the downfall of apartheid. It is equally necessary that the new
constitution have an inbuilt moral criterion against which the actions of the future government
can be tested.



GRACE COMMUNITY CHURCH

Christian March

We would like to state that we support the march that is occurring today.  Since you stated on
TV last night that there is freedom to practise religion we are exercising this right.

The Bible states that God is the supreme authority (1Cor 15 vs 24-28).  All religions
acknowledge this.  We therefore state that this acknowledgment should be included in the
Constitution.  Furthermore, issues such as abortion on demand, entrenchment of sexual
preferences and a separation of church and state are untenable in the New Constitution.

The growth of pornography, high marriage failure, crime and a disregard for a basic sense of
moral behaviour, has demonstrated our bankruptcy.  Corruption and lies have underlined this
chaos.

There is no solution to South Africa's situation without turning to God.  If we do not accept
this and rebel against these statutes the consequences will be devastating as those documented
in Sodem and Gomorra (Genesis 13)

14 signatures



CENTRAL WEST EDUCATIONAL FORUM

14 June 1995

As a citizen of South Africa and educator with an interest in the future of our children, I request that you
give serious attention to the following matters when the Constitution of the R.S.A. is assembled.

• As educator I would like to distanciate myself from any democratic dispensation that restricts the
freedom of exercising the Christian religion or any other religion for that matter.

 

• I would like to request that you, as a democratic leader, would see to it that freedom of religion in all
public and private places will be guaranteed.

 

• I would like to request that cults that associate with disruptive paganistic practices and violence
should be banned.

 

• I would like to request that Biblical or religious values, ethics and doctrines can be taught and
maintained in educational institutions with a Christian or religious ethos.

 

• It should be brought to your attention that the ethos of an educational institution is determined by the
parents of that school.  Parents have the constitutional right to take a democratic decision concerning
the ethos of the school which is attended by their children.

 

• I would like to call your attention to the fact that freedom of religion, without any indoctrination, is
already practised in most educational institutions.

 

• The religious conviction of a person should not be a determining factor for an appointment in any
position.

 
It is my modest opinion that all people in our country should take hands over the colour-barrier and that
we should educate our children that "labour enables" that there is a perennial nobleness in work.  It is
furthermore essential that a person is allowed to associate freely with organisations or assiations with
religious convictions.

What is needed urgently, is a code of conduct for all teachers and students that accentuates the essence of
respect, discipline and the acknowledgment of human rights.

D J PIETERSE
PRINCIPAL (LANGLAAGTE TECHNICAL HIGH SCHOOL)

M H PATEL
CHAIRMAN:  C.W.E.F.
PRINCIPAL:  FORDSBURG PRIMARY



CHRISTIAN REVIVAL CHURCH

2 June 1995

We, on behalf of the Congregation of the Christian Revival Church (750 members)

Blomfontein would like to voice our strong objection to South Africa becoming a secular

state.

We know it is God who has brought the change in South Africa.  Nkosi Sekelela is a song

inviting the presence of God in our nation.  We have seen the hand of God on Mr Mandela.  It

is God who raised up leaders in this country as the Bible clearly states in Proverbs 21:1 the

Kings heart is in the hand of the Lord, He turns it whichever way He wills.  And Psalm 33:12

says " Blessed is the nation whose God is their Lord ..." I Timothy 2:1-5 says we are to pray

for the leaders of our nation.

Before we have any social standing in life, we are firstly children of God.  To deny people in

position of authority the right to publicly profess their faith in God is to deny the basic

teaching of the Bible found in Matthew 10:32-33 "Jesus said everyone who acknowledges Me

before men, I will confesses Me, I will also acknowledge him before My Father who is in

heaven and confess him, but whoever denies and disowns Me before men, I will deny and

disown him before My Father which is in heaven."

Mr Lakota in a Regional Meeting with the Church Leaders stated that the ANC has their roots

in Christianity and that most of the leaders are Born Again Christians.  He stated that 87% of

this nation are Christians.  Why should 87% agree with a minority of 13% to conform to a

secular state?

In view of statements that the state and religion should be separated, we find it difficult to

understand how any person that loves God can even think to separate himself in his person and

responsibility from God.

Our question is :- Is the ANC Leadership through this, wanting to publicly renounce the

Leadership of Jesus Christ in South Africa and in the ANC ?

We take strong exception to this suggestion that SA should become a Secular State.  This

would mean that right from the President to every ANC member, no one leader would stand

up for the Name of Jesus.  If this happens then the blessing of God upon our nation will also

depart.



We pray that the ANC leadership would go before God before making any decision - even as

Nebucbadnezzar found out in the Bible that there is only, one God in the kingdom of men.

Pastor A. Boshoff



ST KATHARINE’S CHURCH
UITENHAGE

6 th June 1995

PETITION AGAINST THE REMOVAL OF WORDING IN OUR CONSTITUTION
WHICH ACKNOWLEDGES OUR SUBMISSION AS A NATION
TO ALMIGHTY GOD.

We greet you in the Name of our Lord Jesus Christ.

We are petitioning urgently about this matter because as Christians we not only believe, but
know from history that a nation that does not acknowledge its submission to the primary and
ultimate authority of Almighty God cannot then expect Him to bless and guide it.

Whilst we accept that South Africa will probably declare itself in its new Constitution to be "a
secular state", i.e. not attached to any one faith, we must nevertheless be aware of the fact that
99% of our people are theists and believers in some religion.  If the State denies this and
declares South Africa autonomous, i.e. under no higher authority, which means that it will not
then envisage any moral accountability to any law above itself, it will be both denying God's
authority and the will of its religious people, who want to see such accountability
acknowledged.

Looking back over the history of the apartheid years, it is worth remembering that all the
opposition from the Christian Church was based on the presupposition of the State’s ultimate
accountability to God.  Would we in our new Constitution no longer acknowledge our
submission to the God who delivered us from apartheid?

When the Christian Church recently marched to the Houses of Parliament, you addressed them
by saying you have a Bible.  Please read Psalm 33 verse 12, which states: "Blessed is the
nation whose God is the Lord".  If South Africa deliberately chooses to ignore the Lord's
promise of blessing to any nation that will acknowledge its submission to Him, that would be
an act of folly, we believe, which we would live to regret.

We sincerely hope, and pray to our Lord Jesus Christ, that our new Constitution will continue
to acknowledge its submission to Almighty God.

THE REVD. L G WILMOT   [There were 78 signatures attached to this submission]
Rector



CHRIST CHURCH
KENILWORTH

25 June 1995

REFERENCE TO ALMIGHTY GOD IN THE NEW CONSTITUTION

It is of concern to the Pastorate of Christ Church in the Parish of St John's that the new constitution
is apparently being drafted without any reference to Almighty God.

We recognise that reference to Almighty God in the constitution does not in any way guarantee
good government.  Of this we are painfully aware, as witnessed under the unjust laws of apartheid,
despite the reference to God in the constitution of the former regime.

Reference to God is also not being sought in order for the Christian church or its teachings to gain
any advantage or favoured position in relation to other religious beliefs, it being accepted that
under a secular state the freedom of all religions is guaranteed.

The reasons for regarding reference to God as essential are as follows:

1. It is only with reference to God that apartheid could, with conviction, be declared a heresy.
While on the human level it constituted a gross violation of the most basic of human rights,
only on the theological level, i.e. in God's eyes could it be declared a heresy.

2. It is our firm conviction that the prayers of countless South Africans, often in deep anguish,
and over many years, were heard by God and answered, and that He worked through
individuals to effect a miracle of change - change which we believe to be ongoing and which
requires continued God-given inspiration.

3. It is the clear and unequivocal teaching of scripture that all authority in heaven and on earth is
given by God alone.  His sovereignty has been a basic belief of the Christian church through
the ages.  Even if God is written out of the constitution, He cannot be written out of the
history of any nation.

4. It is an important reminder to those who are duly elected, that parliament is not only
accountable to the people for their decisions, but also accountable to God.  Cabinet Ministers
are not only servants of the people but responsible to God for their actions.

This submission is one which is based on principle and not on any majoritarian position, i.e. the
argument that the vast majority of the people of South Africa hold Christian belief.

Your careful consideration of this submission, together with many others in similar vein and content
would be appreciated.



Associate Rector



METHODIST WOMEN'S AUXILIARY - Trinity Morning Branch

As you can see from our letterhead we are a group of Christian ladies from Bloemfontein.  We are
most concerned at the amount of violence, sex and pornography that is regularly shown on our TV
channels during early viewing times.

We are blessed to have grown up in "normal" conditions, where sex and nature took their course in
a wholesome and healthy manner.  Our youth are being fed a daily diet of perversion, foul language
and violence, they are defenceless to fight this evil, as most of them are left alone in their homes
with no adult supervision.

Please take cognisance of the evil example that is being set to our adults and parents of tomorrow".
Please bring integrity, honesty and decency back into our lives and into our homes, by presenting
better TV programmes and by banning the disgusting magazines available at any cafe or bookstore.

Are we all sitting back nonchalantly whilst our children are exposed to filthy language and perverse
situations that poison their minds ?

We wish to draw your attention to the sadness, repulsion and horror that we experience, as
censorship disappears daily in our lovely land.

We are appealing to you to do something about this matter.

Mrs Alice Furmidge   et al
President



CATHOLIC CHURCH

PROPOSED LEGISLATION ON ABORTION

We, Christians of the Catholic Church in Kanana are stringently oppossed to the Government of
National Unity passing a law which will legalise abortion on demand.

The Bible is a testimony of the God-given gift of life, and to the killing of the innocent as a denial
of humankind dignity as creatures formed in God's image.  This is manifest throughout the teaching
and the life of Jesus.

"Whoever attacks human life" the Pope declares, in some way attacks God himself".  And to those
who argue that an embryo is not yet a human life the Pope replies, "it would not be made human if
it were not human already".

"Society has a right and a duty to protect itself against the abuse which can occur in the name of
conscience and under the pretext of freedom" declares the Pope .

We respectfully request that you do all in your power to protect the right of life of all persons from
the moment conception to natural death.

Abortion is not the answer.  Let us rather find legitimate, caring and life enhancing solutions to the
problem for which abortion may appear to be but in any moral or civilized society can never be - an
answer.

PARISH PRIEST [Attached to this submission is a list of 90 signatures]



The Methodist Church of Southern Africa

We write to you as a concerned group of citizens, and on behalf of the English and Zulu
speaking Methodist communities in Camperdown, Eston, Richmond, New Leeds Baynesfield,
Mpumalanga and Georgedale.  These are small towns in the Midlands of Kwa Zulu Natal.

We wish to express our support to you and others who are working hard at the drafting of a
constitution that will reflect the common will of the people of our land and that will be a
unifying factor and a guideline for future generations.  As a worshipping peoples we are
upholding you and the other leaders of our land in prayer.

To add our voice to the debate, we would like to state the following:

1. We believe that the preamble to the constitution must have a reference to our 
submission to "the Almighty God."  In purely democratic terms, this cannot be

seen as an unreasonable request as Christian, Jew and Muslim agree on the existence
of an Almighty God and profess allegiance to him  (they certainly do not agree on his
revelation in Christ to mankind).  These three religious groups must form between 70-
95% of the country's population and a constitution that does not reflect their belief will
not be representative of the belief and will of the greater majority of the people of this
land.

2. We are extremely concerned about the protection of religious freedom and the rights
of communities to exercise their particular faith in schools, local civic meetings and
other governmental institutions and government aided programmes.  What this means
in practice is that Christians, for instance, must have a protected and vested right in
terms of the constitution to practise Christian education and religious instruction in
schools, to open school assemblies and local affairs meetings in prayer where the
general consensus in a community is that it wishes to uphold Christian religious values.
It would be a terrible day for our country if, in the so-called interest of minority groups
or in the name of religious freedom, minority religions were to take the concept of a
secular state to its extreme and prohibit the exercise of religious faith in public places
such as has happened in America for instance.

3. Although this might or might not have direct bearing on the constitution we wish to
state very categorically that we, together with all Christian groups in Southern Africa,
the Jewish faith and Muslims, strongly oppose the relaxing of the present laws on
abortion.  We would like to see the censorship laws relating to pornography and public
indecency, which are at present in our law books to be retained and to be enforced. We
believe that the majority of the people in our country agree to this and must warn
against the social evils inherent in allowing moral standards within a community to
erode.

We would appreciate it if you could forward this letter to the appropriate committee or
commission dealing with these matters.

REV O. VAN NIEKERK





University of Pretoria

Submission for the New Constitution to the Constitutional Assembly concerning
Nature and the Environment

Fundamental Rights

The Environment

1. The environment, including the land, waters, sky and biodiversity are the common heritage of

the people of South Africa.

2. All people shall have the right to a healthy, ecologically sound and sustainable environment and

the duty to defend it.

3. In order to secure this right, the State, acting through appropriate agencies and organs shall

conserve, protect and improve the environment, and in particular:

i.      operate on the Precautionary Principle in assessing potential or actual environmental

impact.

ii. prevent and control pollution of the land, air and waters to ensure that the environment is

not damaged by industrial or other forms of waste.

iii. prevent erosion and degradation of the soil resulting from unsustainable land use practices,

iv. protect water catchment areas from land use practices that have degrading effects on the

land or water quality and quantity.

v. conserve and protect the indigenous biodiversity by:

a. the maintenance, creation and development of a network of representative National Parks,

wilderness areas, other nature reserves, botanical gardens and recreational areas.

b. the conservation of unprotected areas, in particular, territorial sea waters and ecologically

sensitive areas, across the whole range of resource use practices.

vi. classify and protect sites and areas of outstanding cultural, historic and natural interest.

vii. promote and pursue the sustainable use of natural resources, ensuring their capacity for

renewal.



viii. provide an education program to create awareness and understanding about

environmental rights.

4. Legislation shall provide for:

i. co-operation between the State, non-governmental organisations, local communities and

individuals in pursuit of an ecologically sound and sustainable way of life for all South

Africans.

ii. interdiction by any affected person or any agency established for the purpose of

protecting the environment in the case of a serious threat to the environment.

iii. appropriate penalties and reparation in the case of damage to the environment.

iv. environmentally sound handling, disposal and recycling of industrial, household and

other forms of waste.

v. the prevention of exploitation of indigenous biodiversity resources resulting from genetic

prospecting for foreign registered patents.

There were 120 signatories (from various department of the University of Pretoria)
attached to the above submission



Cape Town Baptist Church

28 may 1995

We, the undersigned, are concerned members of Cape Town Baptist Church congregation
and wish to appeal to the assembly to consider our views on the following:

That the Preamble to the constitution reflect the spirituality of the people of this country in that
the present reference to "Almighty God" be retained.

That Religious Freedom be entrenched in the new Constitution and that Public, Private, State
Owned and Open Air venues are to be made available for practices of religion.

That religious leaders, including ministers of religion, be eligible for office in national, provincial
and local government.

That biblical, moral and ethical principles, common to the majority of South Africans, be upheld
and safeguarded in the new Constitution.

That we strongly oppose the forming of a secular state.

137 Signatories



INTERNATIONAL FEDERATION NEWSPAPER PUBLISHERS (FIEJ)

South Africa Protest

I am writing on behalf of the International Federation of Newspaper Publishers (FIEJ), which
represents more than 15,000 publication in over 100 countries, to express concern about the
lack of consultation with the South African press in the constitutional process, and to express
our solidarity with the resolutions recently passed by the conference of Editors, at their
meeting earlier this month.

The resolutions states: "The conference of Editors notes with distress that theme committee 4
has concluded its report to the Constitutional Assembly on Freedom of expression without
hearing the views of the countries leading editors. The Theme committee has ignored repeated
request from the conference Editors to permit a delegation of six leading editors to appear
before the committee. The request were both written and oral, and included an indication of
the views to which the editors wished to speak. The 1st request was made to Mr Cyril
Ramaphosa, as chairman of the Constitutional Assembly as long ago as September 1994. The
conference notes that its views were similarly dismissed when the interim Constitution is
defective. Those deficiencies now appear certain to be carried over to the final constitution...."

The present interim constitution allows for limiting the right to freedom of expression in terms
of "what is reasonable" in a democratic society. I respectfully remind you that consistent with
international standards of justice and jurisprudence, this must be strengthened to also have to
pass the test of having to be "necessary". I echo the sentiments expressed by the Conference of
Editors that otherwise freedom of expression will not get the protection it needs.

On behalf of the Federation, I respectfully urge you to ensure that there is proper consultation
with representatives of the South African press in the elaboration of the constitution and that
the editors be allowed to present their case before the Theme Committee dealing with the
issue.

Prescott Low
President



The Methodist Church of Southern Africa
DURBAN NORTH

11 July 1995

RE: CHRISTIAN APPROACHES TO THE CONSTITUTION

We have become aware of a number of letters and petitions being circulated objecting to many proposals
for the final constitution, particularly to do with the issues of a secular state, religious freedom, capital
punishment and sexual orientation.  We wish to distance ourselves from attitudes that seem to originate
more from prejudice and fear than from a desire to follow the compassionate Christ.

Provided religious freedom is guaranteed, we support a secular state.  There has been religious
domination in this country for too long and we believe that religious fundamentalism (of whatever
persuasion) is a greater threat to our society than a secular state is ever likely to be.  Every religion should
have the opportunity to practise their beliefs freely, provided of course by so doing they do not seriously
infringe human rights.  We do not believe that Christianity needs to be defended from other religions or a
secular state, other than through guarantees of religious freedom and human rights.  Jesus is big enough to
stand up for himself

We applaud the recent move that has stopped the use of capital punishment.  This is consistent with the
gospel of grace and redemption, and we do not agree with the use of the Old Testament to call for its
reintroduction.

When it comes to the issue of sexual orientation, it should be up to individual people to decide how they
wish to express their own sexuality.  It is also important that there be constitutional protection fro sexual
and other minorities  in our nation.  Homosexual people in particular  are often targets for discrimination,
and so need the protection that the Constitution can provide.

Care must be taken to protect people, especially children, from abusive sexual behaviour, and this would
include restricting pornographic material, which has been linked to abusive behaviour.

The reason for stating the above is to let it be known that there are Christian attitudes other than the
fundamentalist one that should be taken into consideration when considering the opinion of the so-called
Christian majority.

REV COLIN ANDREWS

REV DALENE JORDAAN

PASTOR DAVE CHING



The Lusikisiki Business Organisation

We appeal to the Above Cabinet to rethink the leanacy of our law in South Africa as we in the
former homelands find our investments to be in jeopardy.

As (1) we face high insurance premiums
(2) we have no security from our local police
(3) law in general is very lenient
(4) we have an ever increase in crime.

Therefore we appeal for the death sentence to be reinstated and ask the government to rule by
the rod when it comes to crime.



UNIVERSITY OF ZULULAND

DEPARTMENT OF POLITICAL SCIENCE

15 August 1995

Constitutional Principles and Local Government

INTRODUCTION

In these and in many other ways, South African society is changing and generating an need for

present and future governments to learn, to adapt, to evolve and to change.  The onus is on

those who are concerned for the future to show a readiness to meet those challenges by

considering what local government might or could be as in other parts of government and

society the future will be found in readiness to seek new roles and new ways of working.

THE ROLE OF LOCAL GOVERNMENT

Local government must involve a combination of rules.  What must vary is the emphasis given

to those roles and the way in which they can be developed.  These are some the roles I would

like to identify:-

The Direct Service Provider

Local government must be seen first and foremost as an agency for the administration of a

series of services with a degree of local choice as to the level of service.

The Community Role

Local government must be recognized as the basic unit of community government making

choices for and with the community.  It must be the community governing itself.  As

community governing itself it naturally works with and through other organizations and

individuals.

The Representative Role

The new constitution must ensure that local government is a voice for the community, that is,

it act as an advocate of the people

The Contract Authority



The local authority must remain responsible for most of its present activities, but it must carry

out those activities through contractual arrangements which can be made with external

organizations.

LOCAL GOVERNMENT GUIDELINES

Reasons for Local Autonomy

Local autonomy reduces conflict on central governmental level by enabling local governments

to adopt policies that best suit their needs.  It provides the opportunity of combining through

representatives institutions, the benefits of both unity and diversity.  Diversity implies a need

for measures of local governmental authority capable of accommodating that diversity rather

than trying to impose a uniform will.

Local autonomy promotes grassroots democracy.  It improves communication between the

population and the central, regional and local governments which may lead to better

understanding of national policies and improved contact between the different levels of

government.

Local autonomy can contribute to the more successful management of the national economic

development.  It allows local officials to adjust policies to suit local needs and increases the

ability of central agencies, field staff and local leaders to deal with problems in an area.  It

further improves the quality of administrative technical and political leadership, thereby

contributing to a more effective governmental process.

Rigid centralism in certain areas is replaced with local entrepreneurship, creativity and

originality.  It is widely observed that countries with particularly strong and effective local

government systems have been much more dynamic and successful economically.

Local autonomy increases political stability and national unity by giving groups in different

sections of the country the ability to participate more directly in the development programmes

thereby increasing their stake in maintaining the political system.

Arguments Against Local Autonomy

Local autonomy can lead to an emphasis on local differences which in itself may threaten

national unity by causing inter local disputes.  In South Africa the need for national unity and

integration is so pressing that decentralization may promote conflict instead of averting it.  It



encourages duplication of institutions, services and administration which can lead to

inefficiency, uncertainty among the population.  It places unacceptably high demands on

financial resources.

In South Africa there is a need for national solutions to a wide range of complex problems

which cannot adequately be addressed on a local government level, problems such as poverty,

education, housing. employment, nature conservation and welfare.

Central government tend to decentralize responsibility without decentralizing financial means

to meet the rising expectations.

Privatization and deregulation can have adverse social and economic effects.  The forming of

monopolies, the limited accessibility of poorer communities to privatized services, and the

inability of such institutions to ensure the distribution of goods and services can lead to

frustration and distrust among the general population.

DISTRICT COUNCILS

District councils must be headed by the elected political representatives of the people.  They

must perform certain local government functions specified by law.  District councils must

develop awareness about their role in rural development administration.  They must further

make a significant contribution at district level for national allocation of scarce resources for

maximum possible economic and social change.

TRIBAL AREAS

Chieftaincy is an old institution in South Africa and has now to reconcile to the new political

system of South Africa.  The role of chiefs in South Africa has been one of gradually declining

powers, authority and functions.  The introduction of District Councils is going to make some

inroads in that exclusive and prestigious authority for the allocation of land.  The chiefs would

find it difficult to understand these changes.  These changes should not be construed as the

South Africa's rejection of the chieftaincy institution.  The chieftaincy must be recognized and

retained by the constitution.  This institution has a role to play in the process of national

development The tribes men in the rural areas have considerable respect for their traditional

leaders.  The chief could use his respect for educating, guiding, informing and advising

tribesmen on matters which could contribute to tribal welfare and development.  Their primary

responsibility should include , inter alia, providing leadership in maintaining customs and

traditions, presiding over Customary Courts and arranging tribal ceremonies.



Chieftaincy must also be used for facilitating the consultation process in the formulation and

implementation of public policies, district level development plans as well as rural development

project and programmes.  Chiefs have to provide leadership in mobilising public opinion for

various development activities, and in encouraging people's participation in development

programmes.  Another significant role in South Africa is to initiate social change by striking a

healthy balance between tradition and modernity.  Healthy traditions and customs have to be

retained, revived and strengthened.  Outmoded, unhealthy and meaningless traditions and

customs have to be discarded, adapted and re-interpreted.  Chiefs have a role in deciding what

needs to be retained or discarded.  The customary law courts are popular with tribesmen as

they are easily accessible, cheap, fast and comprehensible.

The central government needs to display greater sensitivity to the requirement of tribal

administration for adequate facilities for performance of their tasks.  Provision for such

facilities needs to be backed by vigorous training in law, public administration, public relations,

development policies and development administration.

It is true that the post colonial as well as post apartheid institutions shall be unable to replace

traditional authorities as the channels of communication.

T. R SABELA



Minister of Land Affairs

14 March 1995

SUBSECTION 176(b) OF THE INTERIM CONSTITUTION AND ITS IMPLICATIONS
FOR URBAN PLANNING

Correspondence to Minister Roelf Meyer and myself dated 6 October 1994 from the City Planner
of the City of Cape Town regarding the implications which subsection 176(b) of the Constitution,
1993 would have on the approval of town planning applications, has reference.  A copy of this
letter is attached for your convenience.*

I agree with the view of the City Planner that planning decisions should be taken as efficiently and
quickly as possible, without forfeiting community involvement.  Local authorities have historically
been entrusted to delegate town planning decisions to officials in the interest of expediency.  This
delegation has been performed with responsibility and the necessary accountability in the light of
the appeal mechanisms provided for in the legislation.

You are aware of the Development Facilitation Bill, which is currently being considered for
submission to Parliament in the near future.  This Bill has as its main principle to
"...introduce extraordinary measures to facilitate and expedite the implementation of reconstruction
and development programmes and projects in relation to land.....".  Given the desirability to speed
up processes for the delivery of projects under the Reconstruction and Development Programme, it
would appear that the provisions of Section 176(b) are contradictory to the aims of reconstruction
and development.  I am, therefore, convinced that it would be in the interest of effective and good
town planning to remove the obstacle contained in subsection 1 76(b) of the Constitution and
support the City Planner in this regard.

Under these circumstances, I would urge the Constitutional Assembly to seriously reconsider the
provisions of section 176(b) and amend or delete it accordingly.

DEREK HANEKOM

[*Editor's note: The letter referred to is found as Submission number 4017]

Annexure:

SUBSECTION 176(b) OF THE INTERIM CONSTITUTION AND ITS

IMPLICATIONS FOR URBAN PLANNING



MINISTER

1. On 6 October 1994, the City Planner of the City of Cape Town addressed a
letter (tagged), with annexure, to Minister Roelf Meyer with regard to the
above.  A copy of this letter was forwarded to you for comment.

2. On 14 November 1994 (tagged), I submitted a request to you to sign a
draft letter in response to the above-mentioned correspondence.  However,
due to unforseen circumstances, the memorandum with the attached draft
letter did not reach you.  This Department's input into this important matter
has therefore not been brought to the attention of the Constitutional
Assembly.

3. In his correspondence, the City Planner indicated his concern regarding
the implications which subsection 176(b) of the Interim Constitution has
on the approval of town planning applications.  As the subsection stands,
the delegation of powers concerning town planning applications to
officials is prohibited.  However, section 58 of the Municipal Ordinance
(Cape), 1974 (Ordinance 20 of 1974), allows for the delegation by a local
authority of powers to officials.  The City Planner requests that the
subsection be amended as soon as possible to remove the legislative
obstruction to efficient and expeditious town planning decision making.

4. Subsection 176(b) of the Interim Constitution, 1993 (Act 200 of 1993)
reads as follows: "Matters before the council of a local government
pertaining to -
(a) .............
(b) town planning, shall be decided by a resolution of the council

adopted by at least a majority of all its members: Provided that a
council may delegate the power to make decisions on matters
pertaining to town planning to the executive committee or to a
committee appointed for this purpose: Provided further that
section 177 shall apply mutatis mutandis to the appointment and
functioning of a committee appointed for this purpose."

5. The Department agrees with the City Planner's view that town planning
decisions should be taken as efficiently and quickly as possible without
forfeiting community involvement.  If all decisions regarding town
planning applications were to be taken by the executive committee itself,
or to a specially appointed committee indicated in subsection 176(b), such
committee would be swamped by minor applications.  Furthermore,
insufficient time would be available to devote to important strategic
issues.



6. The Department is aware that, prior to the approval of the Constitution,
1993, the City of Cape Town, a number of other cities, as well as the
organised town planning profession, indicated that this provision would
seriously impact on the efficiency of decision making on town planning
matters at local level.

7. Since initially dealing with the above-mentioned correspondence, the
Development Facilitation Bill has become more important due to the
significant role it will play in facilitating the speedy delivery of
reconstruction and development projects.

The Constitutional Assembly has indicated that the closing date for
submissions for consideration of any possible amendments to the
Constitution, is Monday 13 March.

In the circumstances, an amended draft letter for your approval has been
prepared in which this Department's proposals with regard to section
176(b) of the Constitution are set out.

It is therefore recommended that you sign the attached draft letter, should
you concur with the contents thereof.

Get C G De Villiers
DIRECTOR-GENERAL
DATE: 13/3/95



REGENERATING THE RURAL ECONOMY

THE ROLE OF GOVERNMENT IN THE NEW SA

Governments role is to facilitate Nation Building, this implies generating a vision of the future

and then putting the people to work to achieve that goal.

In generating a vision of a permanent society, free of violence, poverty and oppression, we

need to look to sustainability and improving the quality of life of all our people.

once the vision is clear then the people of the country can be utilised in a social upliftment

programme that favours the use of government as an organised form of self help, that puts the

people to work for their country.

This century we have seen 2 examples of this:

1. In 1932 F D Roosevelt implemented "the New Deal" to meet the economic problems of

America, the programme was based on the average American who he called the "forgotten

man" it favoured the use of the authority of government as an organised form of self help.  The

people were put to work on employment relief programmes and achieved great success with

flood control, forestry and soil conservation in the rural areas, in cities the people built roads,

bridges, schools and cleaned up their living environments.

2. In the same time period Hitler came to power in a Germany with hyper inflation and

massive war reparations, he engineered a social upliftment programme that put the people to

work for their country, thereby creating the finest infrastructure, industrial and military

machine in Europe.

THE SIGNIFICANCE OF HEMP

"Make the most of the Hemp seed and sow it everywhere"  George Washington, 1794

Farmers took advantage of incentive programmes established by the colonial governments and

Hemp became a key cash crop and a foundation of the economy of the fledgling United States.

Hemp seems to good to be true, it has the potential to solve many environmental problems,

boost he economy and provide relief from certain illnesses.



Growing it as an agricultural commodity could alleviate deforestation, reduce pesticide use

and abate soil erosion.  As one of the fastest growing annuals, it can produce great quantities

of fibre, fuel and food, causing less damage to the environment than conventional sources.

HEMP AND THE SA ECONOMY

PAPER

Both the fibre and the pulp of the Hemp plant can be used to make paper, hemp does not

require chemicals to break it down and is therefore not an environmental threat.  Hemp is

drought resistant.  Studies by the Dutch government in 1993 confirmed what the US dept of

agriculture discovered 80 years ago, one acre of Hemp grown over a 4-6 month period

supplies the same amount of pulp as an acre of trees which take 12-20 years to grow.

CLOTHING AND TEXTILES

Historically hemp supplied fabrics from the finest linens to the sails for sea going ships, the

fibre of hemp can be woven into almost any kind of cloth.  Recent tests by Patagonia, a

leading US outdoor lothing manufacturer, material made from hemp had 8 times the tensile

strength and 4 times more durability than comparable cotton fabric.

For more info try Hemp Industries Association at email thethia@aol.com

SOIL CONSERVATION AND AGRICULTURE

Degradation of soil and water through pesticide use could be greatly reduced by making cloth

from hemp instead of cotton, the hemp plant is naturally inhospitable to pests and grows well

without pesticide use.

Hemp is a pioneer plant sinking it's taproots as much as 9-14 feet, bringing subsoil nutrients to

the surface, while protecting land from erosion.  Hemp can be grown throughout SA.

In 1936 Popular Mechanics predicted Hemp would be America's first billion dollar agricultural

crop, unfortunately it was banned in the US the following year.

FUEL

Biomass is the term used to describe all biologically produced matter, research has shown that

biomass conversion to fuel is economically viable.  Hemp is the number one biomass producer

on the planet.



Pyrolysis reactors convert biomass into charcoal, non condensable gases, ascetic acid, acetone

and methanol, in other words all the products currently being manufactured in the

petrochemical industry could be manufactured from hemp with no environmental impact.

By embracing energy farming in our rural areas on marginal land, SA has the possibility of

creating rural employment where the people live, thereby reversing the ever increasing trend

towards urbanisation and the resulting poverty, crime and violence.

Pyrolysis reactors can be set up in small rural towns all over the country, this would serve to

regenerate the rural economy.  The charcoal can be burnt in our power stations to produce

electricity and converted by SASOL into environmentally friendly petrol.

1 Ton of hemp produces 450 litres of ethanol, Frank Diesel in the late 1880's designed his

original diesel engine to run off biomass fuels, in the 1930's Henry Ford built an entire motor

car from Hemp until the oil companies got wind of his plans.

FOOD AND MEDICINE

Cultivation of the Hemp seed for food and livestock feed dates at least to the Ancient

Sumerians.  It is second to soyabeans in total protein content and has a more complete balance

of amino acids.

Hemp seed oil is the top plant source for linolelic acids, the essential fatty acids to lower blood

cholesterol and strengthen the immune system.

Today physicians and patients in increasing numbers continue to relearn through personal

experience the lessons of the 19th century.  Many people know that marijuana is being used

illegally for the nausea and vomiting induced by chemotherapy, it lowers intraocular pressure

in glaucoma . Patients have found it useful as an anticonvulsant, as a muscle relaxant in spastic

disorders and as an appetite stimulant in the wasting syndrome of AIDS.  It is also being used

to alleviate limb pain, menstrual cramps and other types of chronic pain e.g.: migraines.

For more info try email Carl E Olsen at carlolsen@dmnet.com

BUILDING



Researchers at the materials and Engineering lab at Washington State university have used

Hemp to develop medium density fibre board that is stronger than wood.

Chenevotte Habitat in France fabricate Isochavre, an amazing new building material made

from hemp that is fireproof and rot proof, and very useful in construction, it improves over

time and is a superb insulator.

CONCLUSION

SA has entered a crucial time in her evolution, not only are we faced with the task of

reconstruction and development, we also have to take a long hard look at our most important

resource, Planet Earth.  The decisions we make today will affect generations for years to

come.

It is time to start re-evaluating our belief structures and start investigating alternative

technologies that work either our environment and not against it.

The beauty of Hemp is that it grows almost anywhere, serving to regenerate the soil and stop

erosion, it requires low cost, low technology equipment to process it into commodity items.

Growing it would disadvantaged communities in rural areas with a cash crop, thereby

providing them with a means of empowering themselves out of the poverty cycle, whist

reversing the damage done by overgrazing and poor farming techniques.

Hemp is often referred to as GREEN GOLD, with over 50 000 uses it must be the most under

utilised resource on the planet.

Nkosi Sikelela Afrika

from: skan@iafrica.com



BORDER PISTOL ASSOCIATION

As the Chairman of the above association I would like to speak on behalf of our members.

Firearms are an integral part of all our lives.  Most of us are competitive shottists at virtually
all the Provincial Shoots, the outlay for this "right" pistols is high, competition entry fees are
still affordable, travel costs to the venues are not, nor is accommodation.

All in all, the sport has become quite expensive and for one to pursue it, sacrifices have to be
made.

Most of us do not take holidays but use our leave during the year to enter competitions.

Why on earth should any of us be deprived of our rights to own firearms?

We are not offenders in any way when it comes to lawmaking.

I personally made my debut in shooting at Bisley in England in 1954.  I started shooting at the
age of 11.  Three of my sons are also involved in the sport.

The only suggestion I would like to make is that potential firearm owners have a competency
certificate prior to possession.

Ray Thomas



13th June 1995

Full Gospel Church of God
Tuesday Morning Ladies' Prayer Group

Rights of Gay/Lesbian People

We feel it necessary, after real consideration, to back the stand of the ACDP, in their call against
the rights of Gay/Lesbian people in the new constitution.

Our Lord's love for all people was demonstrated in a very real way; in other words He loved all
people, and still loves: He loves each and every person but not their sin.  Free sex and sex across all
barriers - outside of marrige, man with man, woman with woman, are all an abomination to God.

If we want Almighty God to prosper our land for all our people - that is the decision of every true
South African - then we must follow His Almighty Word, the Bible.  In Romans Chap. 1 - the latter
part, God lays down very clear guidelines, and if we transgress, and sit back and allow
transgression of His Laws, then we will bring His Wrath on this land - that is an awesome thing.
So we plead with you to think carefully about this before entrenching these rights.

In the service of the Master Jesus,

N HASWELL  et al  (21 signatures)



NED GEREF CONGREGATION
SECUNDA - GOEDEHOOP

I feel that I can send this letter and these petition forms (I can assure you that there are
thousands more who feel this way) to you after having seen you on TV.  With the Bible in
your hand, and before thousands of people across the country you declared that you are a
Christian.  I am delighted!  I am simply an ordinary citizen and also a Christian who, like
Phineas, wants to defend the honour of God. (Num. 26:11-13).

As a fellow Christian, I would like to earnestly appeal to you to take a strong stand because
the Scripture norms in the new constitution are of cardinal importance.  We may not allow
Abortion, Sodomy, Bestiality, Paedophilia, Gambling and Pornography to be recognised in our
new constitution.  It is sinful and reprehensible.  Read Lev. 18:2, Rom. 1:24-32, Lev. 18:23,
and we can go on through the Bible like this, where God names and judges all these sins.

It will be basically impossible for us to respect the constitution if it protects and recognises
these sins.  If they are legitimised, we Christians will have our hands tied and will be unable to
live according to our Biblical principles, which expressly condemn such practices.  Do not
force us to make us a choice, because then the constitution will suffer.

Mr Ramaphosa, we also urgently request the reinstatement of the death penalty.  The
murderer has no right to live.  He has a choice: Commit murder and receive the death penalty.
Do not commit murder and live!

The murdered person, on the contrary, also has a right to live, but no choice was offered to
him.  His right was brutally taken from him.  I quote: Lev. 24:21 - "Whoever kills a man shall
be put to death".  Num. 35:29-34 - "A man accused of murder may be found guilty and put to
death only on the evidence of two or more witnesses..... A murderer must be put to death." In
Rom. 13 the Word says that the authorities are the servants of God and that they must punish
wrongdoers.

Mr Ramaphosa, one day we will all stand before God's seat of judgement - you and every
member of the government as well.  It you as a Christian allow these sinful laws to go through,
you will have to account for this, since I hold you responsible.

You have a choice: Eternal Life because you defended the honour of God.

or

Death and eternal damnation.

TO BE A CHRISTIAN BEARS A RESPONSIBILITY.



A Christian friend
Mrs E J Prinsloo

[Translator's Note: The above letter is followed by 14 petition forms containing signatures and
addresses.  Each of the petition forms has the following text at the top of the front page: (see
original for signatures and addresses)

NG CONGREGATION SECUNDA - GOEDEHOOP

Dear Christian Friend

We are hereby drawing up a petition to be sent to Mr Cyril Ramaphosa.

In Num 26:11 and 13 God guarantees Phineas and his descendants eternal priesthood because
he defended the honour of God.  Scripture norms are on the line in the new constitution and as
Christians we must make a stand.

Please add your signature to this form.  We are objecting to wrongful practices such as the
recognition and legalisation of Abortion, Sodomy, Bestiality, Paedophilia, Gambling and
Pornography.

We are also asking for the reinstatement of the death penalty.  As Christians we cannot ignore
the norms of Scripture in this way.



The Pongola Democratic Teachers Union
15 June 1995

RE: Request for the Amendment of the Constitution

The above Union request the Constitutional Assembly to consider Amending Page 1 of
Schedule I of the Constitution in the interest of teachers and Education of Pongola and
surrounding school.

The process of incorporation of the Area into Kwa-Zulu Natal :

(a) Lacked transparency, consultation, public bearing and publicity
(b) The Union and all people's structures were denied the Constitutional right of Access to
all information regarding the matter.
(c) The Union view the process as less cost effective in Sense that Schools will be
affiliating to Ubombo circuit which is very far.
(d) Sadtu feel the process as having elements of inconviniency in the sense that:

(i) Accessibility to Nongoma or Ubombo is less given bad travel routes which
damages cars
(ii) The route puts one close to the risk of crime and attacks while the Piet Retief
Circuit is Near.
(iii) We often experience inconvenience with regard to the processing of documents
to the circuit office, collecting teachers payments
(iv) The is a lot of community break down.

(e) The Union feel a need to rationalize existing schools:
(i) because all schools are community built with only 3 schools which were built
by the House of Representatives
(ii) Kwa Zulu homeland government did very little to upgrade or renovate them
(iii) With 12 High Schools and 28 Primary School we feel a need of our own circuit
office of which Piet Retief is near and acceptable to most of us.

(f) The teachers feel that the incorporation of former Kwa Zulu schools in Pongola and
Simellangentsha will

(i) Will minimize travel expense to the Circuit office
(ii) Pave way for upgrading and development
(iii) Improve the quality and the Standard of Education.
(iv) Will contribute to Geographic Unity
(v) Will pave way for promotions and representation in the circuit office

We prefer that the area remains in the Eastern Tvl

Secretary [name: illegible]



 Court Interpreters and Clerks Association of South Africa

That the work and appointment of court interpreters and interpreters who interpret in
commissions be defined in a statutory provision.

1 Court interpreters have become in the new South Africa custodians of language rights
of millions of South African in litigations.

a) Section 6(2) Act 32 of 1944

b) Section 3(1) Act 200 of 1993

c) Section 25(3) (I) Act 200 of 1993

d) Section 107(1) Act 200 of 1993.

2 Court interpreters render services for judges appointed in terms of an act of Parliament
Act 59/1939.

3 For Attorney-General appointed in terms of an Act of Parliament Act 92 of 1992
Section 5(1).

4 For public prosecutors appointed in terms of Section 6(a) Act 92 of 1992.

5 For police officers appointed in term of Act 7 of 1958.

6 The State President appoints the judges or magistrates to preside in commissions.

7 The attorney-general appoints advocates to prosecute in such commissions, but no
mention is made how an interpreter is appointed simply because this is not defined in a
statutory provision.

8 To recruit, appoint, train and administrate professional court interpreters, a definition
of his status is a necessity.   This definition to contain among others, requirement such
as appropriate:

i) Qualifications and proper training
ii) Age
iii) Conditions of health
iv) Citizenship and so on.

9 Since we are busy with a transformation where proper communication between the
Government and the Society, we feel that proper trained interpreters service must be
utilized in all commissions appointed in the country so that proper information can be
obtained or conveyed over to the community.

10 The structuring of ranks as per attached policy document, already drawn.
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WESTERN CAPE PROVINCIAL COUNCIL OF CHURCHES
Sybrand Park

THEME COMMITTEE ONE: THE NATURE OF THE STATE

INTRODUCTION

The classic questions of political thought - what is the state? why should I obey it? - are raised
in the sharpest form in South Africa, according to the Dictionary of the Ecumenical Movement'.
These words reflect the passion of the struggle against the apartheid state with all its attendant
evils.

However, the question of the nature and function of the state is as relevant, and even more
important today, as in the past.  The country as a fledgling democracy, equipped with a
government of national unity and an interim constitution which attempts to hold unity and
diversity in a creative balance, is uniquely placed to write its constitution which will guide all
South Africans into the future with hope, as well as make a contribution to the search for global
peace among nations.

We congratulate the Constitutional Assembly for all the efforts it is making to bring all South
Africans into the constitutional discourse.  The debate is not only a matter for lawyers and
experts of constitutional law, but raises questions of the very nature of law in South Africa, the
practice of democratic values, the importance of human rights, indeed the very nature of South
African society.  This is a matter which affects all of us.

In our submission we wish to raise the following issues for the consideration of Theme
Committee One:
1 . The public debate about the secular state: arguments in favour of the secular state.
2. The public debate about the secular state: arguments against the secular state.
3. The Interim Constitution and Constitutional Principles.
4. Recommendations to Theme Committee One.

ARGUMENTS IN FAVOUR OF THE SECULAR STATE
Secularism
1.1.1 The concept of secularism, according to Mohammed Ben-Yunusa, has many dimensions,
and is seen differently by different people.  It affects the whole of life, having implications for
politics, religion, economics, society, education and culture.  According to him the concept may
be seen as having the following denotations:

a) A movement in society directed away from other worldliness to this worldliness.

b) The development of interest in human cultural achievement and in the possibilities of
human fulfilment in this world.

c) Freedom of thought: each person has the right to think for himself and to differ in
opinion on any subject.

d) Enabling an individual to see good for him/herself.



e) In terms of the government, to 'render unto Caesar what is Caesar's, and to God what is
God's' (Matt.22.21)

f) It could also denote an ideology of secularism with its own anti-transcendental system of
dogmas and practices'.

1.1.2 The diverse forms which secularism takes, especially in contemporary Western societies,
have one underlying notion, namely that a government should not have its power legitimated
either by religious authority or by military might.  People should be able to change their
government without having to necessarily change their faith .

1.1.3 The secular tendency to disestablish religion, as well as the democratic effort to get
away from imposing controls from above must be seen as directly favouring government by
consent of the people.  This may be a new and complex form of social and political life, but as
McDonough points out, these ideas go as far back as Greek experiments in the fifth century
BCE and the early Roman republic'.

1.1.4 They gained ground during the Enlightenment, being boosted by the ideals of the French
and American revolutions.  Thus the two main points in the American constitution in this regard
are 'that no discrimination with respect to citizen's rights and duties should be made on religious
grounds and that the state should not interfere with religions.

1.2 The secularity of the State

1.2.1 Instead of advocating the "secular" state, we should rather opt for speaking of the
"secularity" of the state.  This is a view advocated by Ben-Yunusa'.  It describes more
appropriately the condition of being neutral in religious affairs, neither opposing nor promoting
religion.

1.2.2 The secularity of the state respects the fact that the members of the 'secular community'
are at the same time adherents of diverse religions.  It protects them in their beliefs, while
guarding that they do not disrupt the public peace.

1.3 The Secularity of the State promotes Religious Freedoms

1.3.1 As early as the time of the French and American revolutions, Alexis de Tocqueville
realised the value of the disestablishment of religion.  He vigorously supported the view that
political power should not be legitimated by the religious authorities.  If church and state are
perceived as supporting each other, then when the people turn against the state, they would also
turn against the church.  In his poem 'Lenin Before God' the Muslim poet Iqbal notes how the
Orthodox Church's close ties with czarist power left the church open to attack and abuse during
the Russian revolution.  There is evidence of this tendency also in the French and the South
African revolutions.

1.3.2 In fact disestablishment works in favour of religious freedoms.  Politicians are now left
to take responsibility for their own mistakes, and not cover these up with religiously repressive
sanctions.  And the churches on the other hand, are free to get on with their legitimate duties.
Religion now has a better chance to survive, as there would be no official or secret attempt by
the state to 'destroy religion', as witnessed in the French, Russian and Chinese revolutions.



1.4 Secularity and Religious Plurality

1.4.1 It is also wise for the state to adopt a secular constitutional position within multi-cultural
and multi-religious societies like South Africa.  There is ample evidence in history to show that
governments which promoted one or other form of theocracy soon ran into deep political and
security troubles.  The close and unhealthy alliance between religion and politics often hides
deeper evils of political corruption and unresolved social contradictions.  When Christianity was
favoured by the secular powers it usually lost ground.  Today we see similar problems which
Islamic fundamentalism faces in countries such as Iran, Iraq, Nigeria and Lebanon, where
political conflicts are being fought under cover of religious revival and neo-puritanism'.

1.4.2 So too Mr Carl Niehaus (MP) was correct when he said the following in parliament
recently: 'Speaker, to insist on a constitution that must promote Christian exclusivity is nothing
but political opportunism, theological ignorance and the apparent will to divide this religiously
plural, multicultural nation which is ours.  It is to try and impose the will of a small minority of
Christians on the majority of Christians, Muslims, Jews, Buddhists and others.  It is a new form
of minority baasskap that should be rejected out of hand".

1.4.3 Thus the effects of modern secularization should not be viewed as totally bad.  They
have also resulted in an enlightened attitude towards the difficult issue of religious tolerance.  It
is also not only a western phenomenon.  For example, as Heinz Klautke points out, one can find
Muslims in the diaspora who struggle for the secular state; they have the freedom to live as
Muslims in European countries, sometimes more than in Islamic countries, because of
secularization.  According to the Muslim Council of Germany, Muslims should co-operate in
associations, parties and parliaments.  Only a secular state, never a religious-oriented kind of
state offers optimal conditions.  Islam in 'diaspora' needs the secular state, democracy and
human rights as much as air for breathing"'.

2. ARGUMENTS AGAINST THE SECULAR STATE

2.1 Secularism has a Religious Dimension

2.1.1 The philosophical problem with secularism as an ideology lies in the pseudo-religious
beliefs which underlie it.  Secularism believes that the world in which we live can be understood
entirely in its own terms".  The transcendent claims of religion and the immanent claims of
secular ideology are mutually exclusive.  The one sees meaning by pointing beyond itself, to
God while the other sees ultimate significance to life by pointing to reality itself.  Does the state
adopt an exclusively religious or an exclusively secular attitude to life in the constitution?

2.1.2 This fundamental difference between secularism and religion, according to Breiner, is
one of the most important aspects of the quest for a genuine form of pluralism in contemporary
societies throughout the world - the struggle of nations and peoples everywhere successfully to
bring together, recapitulate, all the dimensions, differences and commonalities of human
experience into a harmonious relationship with their own diversity and with the even greater
diversity of the natural world which is the necessary matrix of all human life as we know it"'.

2.2 The Weaknesses of an Ideology of Secularism



2.2.1 The weaknesses of a restrictive and western understanding of secularism are, among
others, the following:

a) The secular attitude towards life has to bear much of the responsibility for many of the
crises which humanity faces today: the crises of pollution, the dangers of nuclear power, the
fragility of the ecosystem.  Secular history of modern times is a history of suffering, wars, the
plundering of scarce natural and human resources, hunger and injustice especially for the poor
peoples of the South.  While the secular age has brought untold benefits to the white peoples of
the globe it has brought untold misery to the black peoples of the globe.

b) Secularism offers weak solutions to cope with the issues of global interconnectedness.
This new form of universal relationships has far reaching implications:

for the concept of the nation state,

for local, national and international economics, for human cultures and whole societies, for the
unresolved tensions and contradictions between North and South.

One of the reasons which have been advanced for this incapacity is that western secularism has
an individualistic understanding of the human person.  So the ways it chooses to solve the
present problems and crises are via this fundamental category of the individual. The category of
individualism, however, is unable to deal with present problems such as racism, sexism,
language discrimination, cultural identity, religious fundamentalism.

c) Secularism cannot cope with the reality of communalism and communal identity.  The
secular understanding of democracy is based on the fundamental principle of the individual.  Yet
we see how communal passions in the former Yugoslavia, India and other parts of Africa make
a mockery of the western understanding of democracy.  In our present constitutional discourse
in South Africa we see this phenomenon expressed in the struggle for an Afrikaner volksstaat
and in the constitutional recognition of traditional leaders.

What is clear is that communal identities do not look set to disappear in the tidal wave of a new
and common South Africanism.  As there are Danes, Britons, Scots, Germans, Basques, Serbs,
so too there will be Zulus, Xhosas, Afrikaners, Indians, Coloureds in the new South Africa.

What is needed therefore, is for the state to devise constitutional instruments which promote the
principles of integration.  Our constitution has to promote in the widest possible sense, the
values reflected in the popular slogan: "Many Cultures, One Nation"

This we believe it can do if it tries to balance the religious claim to transcendence with the
secular wisdom of neutrality.  The state should acknowledge its submission to God, avoid the
temptation to divinise secularism, and promote a consistent secularity in public life.  It is
possible to have a secular state which at the same time embraces a transcendent dimension.
This we see in the opening words of the Preamble to the Interim Constitution:

"in humble submission to Almighty God,
We, the people of South Africa declare that



We conclude this section by advocating the need for a secular state in South Africa.  As Villa
Vicencio points out, 'The freedom of religion and conscience, as part of the democratic process,
presupposes the existence of the secular state, Free from the constraints of both theocracy and
atheism, the secular state which is tolerant and accepting of different individual views and social
values, ultimately accepts that there is only one tribunal for dealing with the pluralism of modern
society, and that is the political process. religion which is, in turn, committed to the affirmation
and proclamation of truth cannot afford to settle for anything less than the truth as it emerges
from the encounter with other truth claims from different religions and secular philosophies'.
(13)

3. THE INTERIM CONSTITUTION AND CONSTITUTIONAL PRINCIPLES

3.1 The history of constitutional struggle in South Africa has been a long and bitter one.  It
reflects in a very sharp way the tragedy and trauma of a people's suffering and oppression, as
well as their struggle for human dignity, human rights and justice.

3.2 This history of suffering as well as the struggle for liberation from oppression must
therefore be reflected in the spirit, the clauses as well as the language of the constitution of the
country.  The people must recognise themselves, their histories and their futures in the new
constitution.  They must believe in it and live by it, for the constitution to become a truly
legitimate document.

3.3 However, the constitution must also reflect the spirit of reconciliation, the inclusiveness
of negotiation, and the impartiality of human rights for all irrespective of race, gender or creed.
Every South African, of whatever historical, ethnic, colour, gender, educational, social or
religious background should have her and his dignity and fundamental rights upheld.

3.4 Yet as an ecumenical council of churches we are duty bound to raise the united voice of
the churches in favour of those who suffer, who will remain poor and run the constant risk of
legal, economic and social marginalisation within the new democracy.  We fear that even in the
new South Africa there are indications that mere lip-service will be paid to the rights, the
welfare and the protection of the weak.  They should not only become the objects of civic
compassion, but the subjects of the state's concern.  This can happen if they have constitutional
rights.

3.5 In this respect we laud the fact that in Chapter Three, on Fundamental Rights, the
Interim Constitution already addresses and rectifies and makes provision for many freedoms,
rights and responsibilities which all can enjoy.

3.6 We welcome the institution of the Constitutional Court (Chapter Seven) and the
functions which it is entitled to exercise in terms of its jurisdiction.

3.7 We also welcome the provisions in Chapter Eight for the Public Protector, the Human
Rights Commission, the Commission on Gender Issues and the Restitution of Land Rights.

3.8 We also recognise that the Constitutional Principles which were set in place to guide the
writing of the new constitution offer clear principles of justice, transparency and participation.



3.9 All of these provisions, together with the Reconstruction and Development Programme
(RDP) of the Government of National Unity will go a long way during this interim period to
bring relief, justice and dignity to many South Africans.

3.10 Still, in our concern for the poor, we humbly ask the Constitutional Assembly to give
consideration not only to including these provisions in the new Constitution for South Africa,
but to carry them even further.  While we do not wish the promote the creation of even more
false expectations on the part of disadvantaged people regarding the capacity of the state to
deliver goods and services, we also do not wish to promote an attitude of passivity on the part
of the state administration in its concerns for and on behalf of poor people in our-midst.  It is
also important that government work closely in a partnership with other organs of civil society.
The legacy of our apartheid past, the religious option on behalf of the poor and the expectation
of poor people for a better life in this world require that the new South African state do more
than pay constitutional lip-service to this challenge.

4. RECOMMENDATIONS TO THEME COMMITTEE ONE

In the light of all the above we humbly request that Theme Committee One give consideration
to the following recommendations in its definition of the nature of the state in the new
constitution:

4.1 Preamble

(3.1.) The opening words of the Preamble be retained: "in humble submission to Almighty
God......

4.2 Religion, belief and opinion

(3.2.) The wording of section 14, subsections (1),(2) and (3) be retained:

(1)       Every person shall have the right to freedom of conscience, religion, thought,
belief and opinion, which shall include academic freedom in institutions of higher learning.

(2) Without derogating from the generality of subsection (1), religious observances may be
conducted at state or state-aided institutions under rules established by an appropriate authority
for that purpose, provided that such religious observances are conducted on an equitable basis
and attendance at them are free and voluntary.

(3) Nothing in this Chapter shall preclude legislation recognising

(a) a system of personal and family law adhered to by persons professing a particular
religion; and
(b) the validity of marriages concluded under a system of religious law subject to specified
provisions."

4.3 References to “Race” in new Constitution



(3.3.) All reference to and usage of the word "race" be avoided in the new Constitution, and
other appropriate terminology such as "community', "group", 'association", "section", "sector"
be used.

4.4 Extension of Fundamental Rights

(3.4.) The first generation rights and freedoms extended to individuals in the European model
of the Rechtstaat, and enshrined in Chapter Three of the Interim Constitution be extended to
include second generation (socioeconomic) and third generation (environmental) human rights.

In this regard we are mindful of the fact that judicial enforcement of second and third generation
rights may be problematic from a practical point of view, and a possible interference on the
terrain of Parliament to decide such matters.

Yet we believe that the limited attention of the Interim Constitution to socioeconomic rights
(eg. the right of children to basic health and nutrition; the right to basic education; limited
workers' rights) should be reviewed with a view to extending them.

Ways in which this may be provided for constitutionally are:

making it a constitutional duty of Parliament to enact legislation promoting socioeconomic and
environmental rights, guided by constitutional principles of state policy;

extending the provisions of the Human Rights Commission to include the promotion of first, as
well as second and third generation human rights.
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ANONYMOUS
ANC - YOUTH LEAGUE
PRINCE ALBERT

My concern:
The youth of today - where do we fit in.
Violence is committed, children have children, what are we going to do about this.

Job opportunities must be created.
The youth must be addressed in the constitution.
Churches, youth clubs must play a role.



25 May 1995

QUAKER PEACE CENTRE

Support for the Maintenance of the Sexual orientation Clause in the Constitution of SA

There is a strong connection between the issue of sexual orientation and human Sexuality in general
and the issue of peace, Domestic violence, rape, child abuse, teenage pregnancies, and acts of
violence against gays and lesbians are problems created by an uninformed and unhealthy attitude to
sexuality.  For people to be at peace with others they have to be at peace with themselves:  In order
to know an inward peace people must know who they are and where they  are coming from.
Unjust and discriminatory laws maintain an atmosphere which works against the, building of trust,
communication and overcoming of prejudice.

As an organisation committed to living out the faith of the Religious Society of Friends (Quakers),
we seek to address the evils of injustice and discrimination in whatever form they take.  We call on
our political leaders to support the inclusion of the sexual orientation clause in the constitution and
to repeal all laws that unjustly discriminate against Gay and Lesbian people.

ANN OGLETHORPE
Director - Quaker Peace Centre



THE FULL GOSPEL CHURCH OF GOD IN SOUTHERN AFRICA
Westering Assembly
Port Elizabeth

21st August 1995

SEXUAL ORIENTATION CLAUSE

We hereby strongly object to the legalization of immoral and unnatural sexual lifestyles under
Chapter 3, pharagraph 8.2 of our interim constitution.

The phrase “SEXUAL ORIENTATION” must be deleted from our present constitution and
must NOT be included in the final constitution that is being drafted.

Homosexuality, lesbianism, sodomy and bestiality are unnatural, abnormal and immoral and do
not deserve any constitutional protection under clauses like “sexual orientation.”

As Christians, the following is unacceptable to us:

1. Abortion
2. Pornography
3. Prostitution
4. Sodomy

According to Proverbs 6:17......, and hands that shed innocent blood, thus it is essential that
the death penalty be re-instituted in our constitution.

PASTOR A G N HAYWARD

“We, the members & worshippers of Westering Full Gospel Church of God, Westering, Port
Elizabeth, strongly object to the legalisation of immoral & unnatural sexual lifestyles under
Chapter 3, paragraph 8.2 of our interim constitution.   The phrase “SEXUAL
ORIENTATION” MUST BE DELETED from our present constitution & MUST NOT BE
INCLUDED IN THE FINAL constitution that is being drafted.”

(84 signatures)



AECI LIMITED

18 August 1995

LAND RIGHTS AND THE PROPERTY CLAUSE

We have taken note of the rejection by the Minister of Land Affairs of a clause in the

Constitution entrenching property rights.

The AECI Limited Group has substantial investments in developed and undeveloped

properties throughout the Republic.  According to the Group's latest audited financial

statements land was shown at a value of R564 million and consisted of industrial, commercial,

residential and conservation areas.  The entrenching of property rights is therefore of

paramount importance to this Group.

We hold the view that the inclusion of such a clause in the Constitution is a political as well as

an economic necessity.  Apart from subscribing to the views generally held by business and

which are well known, we wish to focus more specifically on two aspects only.

It is often said that the property guarantee will simply serve the needs of those who already

have property, while the whole point of the transformation is to give those who do not have

property greater access to property.  However, the political, psychological and legal value of

the constitutional property guarantee for those who still aspire to property rights should not be

underestimated.  For many disadvantaged people in South Africa one of the most important

things is not only to get property, but to have property rights which are politically secure and

not open to the kind of state interventions they experienced in the past.  This guarantee is

provided by the Constitution as much for them as for those who already own property.

The security value of the constitutional property guarantee for those who have always had

access to property should not be underestimated either, especially as far as attracting

investment and creating an atmosphere of business confidence are concerned.  The

Constitution has already created a much more stable and secure atmosphere in the country as a

whole and by removing the property guarantee, part of the prevailing sense of security could

well be disturbed.  The Constitution is functioning as a symbol of the security that positive

changes can be made without destroying that which has already been built in the past.

We strongly urge that your assembly takes notice of these concerns in its deliberations in this

very important matter.

T. K. WOOLLEY



GENERAL MANAGER:

INVESTMENTS AND ADMINISTRATION



The full Gospel Church of God

11 August 1995

RE: "SEXUAL ORIENTATION- CLAUSE

We hereby strongly object to the legalisation of immoral and unnatural sexual lifestyles under

Chapter 3, paragraph 8.2 of our interim constitution.

The Phrase "SEXUAL ORIENTATION" must be deleted from our present constitution and

must NOT be included in the final constitution that is being drafted.

Homosexuality, lesbianism, sodomy and bestiality are unnatural, abnormal and immoral and do

not deserve any constitutional protection under clauses like "sexual orientation.

As a Christian the following are unacceptable to us:

1. Abortion

2. Pornography

3. Prostitution

4. Sodomy

We would like to live according to biblical principles and guide lines.

According to Proverbs 6:17....." and hands that shed innocent blood"  thus it is essential that

the death penalty be re-instituted in our constitution.

Pastor N. Bezuidenhout

WILROPARK ASSEMBLY



EDENVALE BIBLE STUDY GROUP

re: RELIGIOUS FREEDOM

We are a group of Christians who gather together in God's name to study the Bible and to
worship Him. We have become increasingly aware that the Constitutional Assembly is leaning
towards the formation of a secular state. We, as Christians, would like our voices to be heard
regarding this matter.

We would like God to be mentioned in our constitution. Our new country is being run by
Democracy and as over 75% of our population is Christian we feel that this is justified. This
would not infringe on anyone's religious freedom since we recognise that God has given man
free will and personal responsibility. Nobody would be forced to become a Christian. Our
national anthem "Nkosi Sikelela e Afrika" would become a farce if a secular state was
instituted.

A secular state could also prevent any religious services being held in state buildings. We feel
this is unfair and undemocratic since we as Christians pay our rates and taxes which help to
build an maintain these buildings. The religious freedom of groups that hold services in these
buildings would be denied if this was to occur.

We are also totally against legalised abortion and advocate the promotion of other options
such as : mother support groups, adoption agencies, homes for unmarried mothers, education
groups as well as many welfare societies that could be promoted and endorsed. We feel that
every child conceived in this world is a gift from God and there is no authority on earth with
the right to reject these gifts.

We are glad that in drawing up the constitution you are giving us the people of the country the
chance to voice our feelings and ideas. We know that our prayers to God and Jesus were
answered when we held peace vigils and days of prayer before and during the elections and we
are continuing to pray for the formation of our country and constitution.

27 signatures



1 June 1995

HERSCHEL ADVICE OFFICE

Suggestion of HAO on Human Rights Debates

We shall just take two hot topics that are highly debated in the constitutional assembly at the
present moment in Cape Town.  Let me put forward the people views and opions about should the
abortion be legalised?  The majority people support the idea that the abortion should be legalised
because we are saying it is for the legislation to outline under what circumstances should it take
place, but the view is that once a person wants to abort it simply means that there is a problem
nobody can seek a child when she is pregnant at the same time undergone abortion, however,this
practice in our black communities back rooms abortion are presently done those people do not
attend any treatment like cleaning of the womb and others by Doctor in hospitals that leads to an
extent that the victim be infected.  Lastly let us go to value both infant and foetus importance.
This merely poses further questions when is man created, at birth or at conception or when he starts
to move within the womb?  The Roman law has given an answer:
A child in its mother's womb is cared for just as if it were in existence, whenever its own advantage
is concerned but cannot benefit anything else before it is born.

DEATH SENTENCE

People that we are serving have the views that they benefit nothing from the very death sentence
because the crime rate remain high while the death penalty is still continuing as the solution in
South African courts, it means it is not a remedy to the high crime rate.  There are countries in the
world where if a person has stolen his/her arm is amputated but those practices do not actual
resolve the high crime rate in those countries we must learn from them.  As the above organisation
we corroborate with the Minister of Justice that in trying to reduce crime rate and satisfy people of
the affected community the bail granting should be tightened, it is the solution because once the
offender be granted bail to go back to his community he gets harass and intimidation people take
law unto thier hands.

Galusi Maqhwara
Co-ordinator



There is a serious problem of pensioners who stand in queues changing cheques.  Police don't want
to co-operate CPF.
Open job opportunities because our brother and sisters who passed standard ten are not working.
Pensioners must be paid monthly and have an old aged home.

We ask for the following services:

- Electricity
- Water
- Clinics
- Standardized schools
- Social worker
- CPF must be recognised
- Old aged home
- Kokstad must be incorporated to the Eastern Cape
- Pensioners must be paid monthly

B LALENI - SANCO - QEBEDU BRANCH



Our problem is that our children do not have transport to take them to schools.  The crime rate is
beyond control. Our traditional leaders must not take decisions for us.  We should be given
opportunities to suggest and put our ideas forward.
We are also concerned about Bantu Education, clinics, hospitals and Kokstad.

1. We would like to be provided with transport to school
2. Each ward should have pre-schools, Lower and higher schools, Junior and Senior secondaries

and Technical Colleges
3. Death sentence should be continued
4. We only want kings and chiefs, we don't want headmen.  Kings and Chiefs must only

concentrate on customs
5. Clinics and hospitals should be built
6. We want standardized education
7. Kokstad must be incorporated to Eastern Cape

MTAMBALALA - SANCO BRANCH - Lusikisiki



HIGHWAY COMMUNITY CHURCH
SERVED BY SAREPTA MINISTRIES

22nd March 1995.

On behalf of the elders and deacons and the congregation of the Highway Community Church I
submit the following proposals for inclusion in the New Constitution:-

1. The following words could be included in the Pre-amble to the Constitution.
"In humble submission to Almighty God who is judge over all the universe, and whose
principles we uphold, we, the people" of South Africa declare that............

2. The following words should be included in the Preamble to the Bill Of Rights:-
"All human beings are created equal in that they are endowed by the Creator with equal
dignity and inalienable rights.  It is not the prerogative of the government either to grant
or to withhold them.  The government is ordained by God to preserve these rights, to
establish justice and to maintain peace and order within the framework of God's moral
standards."

3. The submission of proposal H by the A.N.C. that South Africa shall be a "secular state" is
conflict with the wishes of the overwhelming majority of the electorate.

4. The constitution shall recognise that national morality can prevail only through the
recognition and upholding of religious principle.  The state has spiritual accountability and
is not secularistic.

5. Not withstanding paragraph 4, the constitution shall provide for the separation of church
and state whilst recognizing that the church may challenge the state if it falls short of its
divinely ordained responsibilities.

6. The constitution shall provide for religious freedom both in belief and practice and for the
autonomy of religious bodies over their theological and ecclesiastical affairs.

7. In consequence of paragraph 6 there shall be no established state religion nor a state
Department Of Religion.

8. The right to freedom of thought, conscience, belief and religious practice includes the right
to change ones religion or belief or practice, and the freedom to disseminate ones religious
beliefs either alone, or in community with others, in public or private.

9. Religious communities shall be entitled to establish and maintain their own educational
institutions at all levels.  Such institutions shall have the right to financial support by the
state provided that they comply with recognized academic norms.



10. The constitution shall recognize that respect for human rights depends both on the rule of
law and on moral and spiritual values.

11. In article eight (2) of chapter three of the Interim Constitution the words "sex" and "sexual
orientation" should be deleted in the new constitution.  The word "gender" provides
complete protection against discrimination in this context.

12. If a clause such as "sexual orientation" is included in the constitution, citizens young and
old, will not be protected from abuses such as paedophilia, bestiality, necrophilia,
sadomasochism, sodomy and other unnatural, abnormal and immoral activities, contrary to
natural and biblical law and the created order.

13. Freedom of expression (article 15 in the Interim Constitution) must be defined in the new
constitution by those internationally recognized limitations which protect the individual
from denigration, invasion of privacy and corruption of minors.

14. The new constitution will provide for the freedom from exposure to violent pornography
obscene and offensive material on the media.

15. The right to equality will ensure respect for women which may not be undermined by
degrading pornographic publications.

16. The right of children to a healthy environment will be defined to include physical, moral
and spiritual spheres.

17. The sanctity of human life shall be recognized from the moment of conception.

18. The right of every person to have his/her life respected shall be protected by the law from
the moment of conception.

19. The constitution will affirm that there can be no human rights without accompanying
responsibilities.

20. The constitution should emphasize the principle of proportional representation.
Consequently, the New Constitution must require that this principle will be observed in the
compilation of judicial bodies such as the Constitutional Court, Appeal Courts, High
Courts and Regional Courts.  In this respect the constitution must require that the
compilation of judicial bodies reflects the principles of proportional representation
particularly with respect to religion and gender.  Obviously this requirement will be
expressed in broad terms rather than precise mathematical calculation.

J. M. Leach
Senior Pastor for elders and deacons and on behalf of this congregation.



DRAFT NEW CONSTITUTION : PROPERTY CLAUSE

INTRODUCTION

The purpose of this submission is to provide commentary with regard to the property
clauses proposed in the working draft of the New Constitution.  The submission, in order
to give effect to logical conclusion, addresses the historical perspective giving rise to an
abnormal society.  It also contains broad suggestions with regard to the proposed
property clauses.  The scope of this submission is limited to the issue of real rights in
immovable property.

BACKGROUND

Real rights in immovable property can generally be regarded as, firstly those which are
registered in the Deeds office and, secondly, those which are not registered in the
Deeds office, but which are recognised either by a law of general application or
customary law.

With this basis I will illustrate how the property cycle results in some communities and
individuals being deprived of rights in immovable property while other communities and
individuals are able to hold on to theirs.  The illustration will also show how this cycle
can repeat itself notwithstanding the present attempts to correct it as envisaged by the
proposed property clauses in the new draft constitution.

PROPERTY CYCLE

There are three crucial elements in this cycle:-

1) Property Acquisition - The act of acquiring property rights.

2) Property Holding - How these rights are held.

3) Property Disposal - How these rights are terminated.

REGISTERED RIGHTS

usually freehold

I. ACQUISITION OF PROPERTY

a) Historically acquired in terms Era.

b) Thereafter acquired property from seller to buyer. 

c) Inherited by successors in title.

d) Purchased from the State, or, owner forced to sell, as a result of decree eg. Land
Acts.
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e) Purchased by the State through Expropriation of Land.

f) Abandoned land which is taken over and registered by acquirer.

g) A condition in the Title Deed e.g. Servitude, surface rights.

h) Natural accession caused by the changing of boundaries due to rain storms.

UNREGISTERED RIGHTS

usually leasehold

I. ACQUISITION OF PROPERTY

a) Historically acquired through of a state grant eg. Colonial grant by local
community, or chief.

b) Unoccupied land which is through transfer of the invaded and occupied for a long
time and eventually taken over by newcomers.

c) Abandoned land as a result of riots, fights etc, and then taken over by new
comers.

d) Inherited by successors - in - in - title.

e) Acquired through relocation, as a result of a Government decree such as the
Group Areas Act.

f) Consolidation of communal land in terms of the Homeland Acts etc.

g) Agreement between parties to grant rights to another. eg.  Personal Servitude
Lease.

REGISTERED RIGHTS

2. HOLDING OF PROPERTY

a) Ownership is usually freehold and held by means of a Title Deed of Transfer,
Deed of Servitude etc.

b) Boundaries and extent of the property known and registered in Deeds Office and
Surveyor General's Office.

UNREGISTERED RIGHTS

2. HOLDING OF PROPERTY
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a) No Title Deed.  Onus to prove ownership rests with claimant.

b) No fixed boundaries or extents sometimes natural boundaries used.  In the
absence of these the potential for conflict exists.

REGISTERED RIGHTS

3) PROPERTY DISPOSAL

a) Owner can sell to buyer

b) Owner can let to tenant.

c) If Property is expropriated owner, at present, receives compensation at market
value.

d) Property can be transferred to beneficiary or spouse through inheritance or
divorce.

UNREGISTERED RIGHTS

3) PROPERTY DISPOSAL

a) In the event of the breadwinners death in terms of customary law, spouse and
children may lose rights.

b) Property was lost to others, as a result of riots, clashes, banishment, exile.

c) Property was taken over by the State and no compensation paid or if paid, based
on the replacement value of buildings or another piece of ground exchanged for
the present. eg.  Ground Areas, Land Acts, etc.

d) Chiefs or community leaders sold / granted land belonging to community and the
new owners registered and subdivided land.

From the above analysis it is clear that the cycle for registered properties is infinite and
owners of properties get fair compensation for having disposed of their rights and are
then able to continue the cycle by acquiring land again.

On the other hand, if the property is not registered it is easy to lose it and if it is lost
there is no compensation.  It is also impossible to sell the land when you want to move. 
No security of tenure exists.

If land is lost because it was never registered, the owner now has the burden to prove
that the land belonged to him and since this might take some time to do, in the
meantime he might as well be likely to invade other peoples properties.  This scenario
will repeat itself once the land is lost or the owner evicted.



- 4 -

The state, if the land is not registered or protection is not guaranteed, will always have
the problem of resettling people.  The system also becomes open to abuse as people
find ways or accumulating land and wealth, while most people end up without
properties.

Customary tradition does not offer protection to women and children if the breadwinner
dies.  Their land can be expropriated by the traditional leaders without compensation. 
Rural people also are loosing land to game reserves and they get no compensation for
this land.

CONCLUSION

OPTION 1

This is no option since people without property rights will continue being deprived of
rights to ownership.

OPTION 2

Current measures to bring about land reform are temporary.  Once the process is
finished the beneficiaries of the process will want to have their rights and access to fair
compensation entrenched unequivocally in the constitution. With the prospect of
provinces having their own constitutions and the possibility of certain communities being
granted self-rule or a separate state, the property rights of ordinary people will be
jeopardised by expropriation based on "The history of acquisition" and "Discriminatory
Laws" as the provincial parties might argue. Should they succeed in their arguments
compensation will be minimal, or the province may say it is unable to pay the owner. 
This option does not provide sufficient protection.

OPTION 3

The market value concept of compensation is appropriate and fair.  It has been used
successfully over the years.

The issue of property rights and land reform legislation need to be separated. Land
reform should focus on dispossessed communities as a result of all past laws and
present including homeland government laws nature conservation laws, acts by
traditional leaders, etc.  Although the land reform process is a temporary measure, it has
been effective so far, because it has managed to restore land to people and the process
is well understood and there is little resistance to it.  In fact all the political parties agree
that there should be land reform.

My suggestion would be that the property clauses be suspended from the constitution
until the land reform process is complete.  This will happen shortly and thereafter the
property clauses can be revisited.  It would be interesting to see what the reaction to the
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property clauses would be at that time.  As Dr Alan Paton said:  "Lets think of the next
generation and not the next election!".

DON DLAMINI
JOHANNESBURG



NATIONAL COUNCIL OF WOMEN OF SOUTH AFRICA
J.A. LUYT (MRS) , NATIONAL PRESIDENT
Parkview

19 February 1996

COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION

I enclose an article on the environmental issues printed in “The Star” of 12 February 1996
which this organization fully endorses.

With regard to the rights of the individual, it appears that only those who have committed
criminal offenses have their rights protected.  The right to life should be denied to those who
have willfully taken away the life of another.  Until criminals experience harsh discipline for
their crimes, the violence in this country will not be brought under control.

[Editor’s Note:  Article “Environment is taking a back seat” could not be scanned]



THE SOUTH AFRICAN AGRICULTURAL UNION
Pretoria

19 February 1996

SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY REGARDING THE DRAFT
CONSTITUTION (excluding the property clause)

The SAAU would like to comment on various of the clauses in the Bill of Rights.  A separate
submission will be made on the property clause because of the great importance attached by
the SAAU to the proper protection of property rights.

SECTION 10:  LIFE

Section 10 contains two options:

Option one abolishes the death penalty.  Option two makes provision for an Act of Parliament
which will allow for the death penalty upon conviction for certain crimes.  The SAAU
supports option two.  It is generally recognised that the majority of the population of this
country is in favour of the reinstatement of the death penalty.  The main reason for this is the
unacceptably high crime rate. We submit that the incidence of crime will decrease only if the
government is seen to act in the strictest possible manner against crime, especially against
violent crime.

One way to prove that the government is serious about fighting violent crime is to reinstate the
death penalty.  A person who wilfully takes the life of another person cannot claim the right to
life for himself.

The International Covenant on Civil and Political Rights guarantees the right to life In article
6(1), but provides for the imposition of the death penalty subject to compliance with six
requirements.  Article 2(1) of the European Convention on Human Rights provides that: "no
one shall be deprived of his life intentionally save in the execution of a sentence of a court
following his conviction of a crime for which this penalty is provided by law." It is clear
therefor, that international human rights instruments provide for the imposition of the death
penalty.  It would therefore not be inconsistent with the Republic's obligations under
international law if the Constitution were to make provision for the imposition of the death
penalty.

SECTION 17:  FREEDOM OF ASSOCIATION

Section 17 merely states that everyone has the right to f freedom of association.

The SAAU proposes that this section should read: "Everyone has the right to freedom of
association and the right not to associate."

This would clear up the uncertainty regarding the constitutionality of closed shop agreements,
If the words "and the freedom not to associate" are included, closed shop agreements will be
unconstitutional.  Article 20 of the Universal Declaration of Human Rights expressly states



that no person may be forced to join an association.  Closed shop agreements are also
regarded as invalid in many European countries such as Germany and Belgium.  Since 1988
the right not to associate has also been recognised in the United Kingdom.  State legislatures
in the United States may invalidate post-entry closed shop agreements.  The South African law
Commission has also recommended that the right not to associate be recognised.

SECTION 2:  ECONOMIC ACTIVITY

The draft makes provision for three options.  Option one States that no provision should be
included regarding a right to economic activity.

Option two provides that everyone has the right to pursue a livelihood and engage in
economic activity anywhere in the Republic.  This right is however limited by subsection two
to such an extent that it effectively renders the protection of economic activity useless.

Option three provides for the right to pursue a livelihood of your choice. but does not protect
the right to economic activity.

The SAAU is in principle against the inclusion of second generation rights in the Bill of Rights.
However, should the other second generation rights such as the right to housing and health be
'included, we would also like the right to economic activity to be included.  We propose that
the wording of option two be used, but that subsection 2(2) he deleted.

SECTION 22:  LABOUR RELATIONS

Section 22 of the draft deals with labour relations.  Section 22(2) provides that workers have
the right to strike.  The right to strike is not qualified in any way as is the case in section 27(4)
of the Interim Constitution which states that:  "Workers shall have the right to strike for the
purpose of collective bargaining."   The SAAU submits, that if workers are given the right to
strike, then it is only equitable that employers should have the right to lock-out.  The new
Labour Relations Act recognises the fact that an employer has recourse to lock-out in certain
circumstances (section 64).  The SAAU objects against the wording in the Interim
Constitution which provides that employers' recourse to the lock-out shall not be impaired.
We suggest that it should be worded: "Employers have the right to lockout".

SECTION 23:  ENVIRONMENT

The wording of section 23 is a great improvement on the wording of section 29 in the Interim
Constitution. It is important that protection be given to the natural environment and that this
protection would not be limited to the health-aspect.  It may be better however to word
section 23(a) in a positive rather than a negative way as is the case in the draft.  We suggest
the following wording:  (1) "Everyone has the right:  (a) to a healthy environment of a quality
that permits a life of dignity and well-being;  (b) to have the environment protected through
adequate legislative and other measures designed to -

(1) prevent pollution and ecological degradation;

(2) promote conservation of natural resources;



(3) secure sustainable development and sustainable use of natural recourses;

(4) ensure that environmental concerns are taken into account in any development.

(2) there is a duty on the government and the community to protect and preserve the
environment "for present and future generations."

The protection of the environment could also be made subject to the ability of the State to pay.

SECTION 25:  HOUSING AND LAND

Section 25(1) provides that everyone has a right to access to adequate housing.  Section 25(3)
reads that everyone has to right to equitable access to land.  It is also stated that the state
should take reasonable and progressive legislative and other measures to secure these rights.

The SAAU recognises the need to provide houses, health care, food and education for the
poorer section of our community.

However, the SAAU is against the inclusion of second generation rights such as those
contained in section 25 and 26 of the draft Constitution.  We would suggest that these rights
rather be contained in directives of state policy which could be attached to the Constitution as
a schedule and which could guide the courts in the interpretation of the Bill of Rights.  There
are many examples of constitutions where second generation rights are protected and
promoted in this way.  Some examples are the Namibian, Irish, Indian and Portuguese
constitutions.  Many prominent academics also favour this option.

The Problem with including second generation rights in the Bill of Rights itself is that an
obligation is then placed on the state to deliver the houses, land, health services etc.  If the
state cannot deliver on these rights the legitimacy of the whole constitution may be affected.
A further problem is that these rights are programmatic in nature and required the judiciary to
become involved in policy matters which the legislature should rather deal with.  These rights
ought to play an important role in the formulation of government policy but should not be
guaranteed in the Bill of Rights.  If, however the political parties feel that these second
generation rights must, for political reasons, be included in the Bill of Rights, then these rights
should be made subject to the ability of the state to pay.

SECTION 11:   ACCESS TO INFORMATION

Section 23 of the Interim Constitution which deals with access to information applies only
vertically.  It specifically provides that every person shall have the right of access to
information held by the state.  Section 31 of the draft Constitution provides for access to
information held by another natural or juristic person that is required for the exercise or
protection of any rights.

The SAAU is against the inclusion of subsection b. In our view a clause such as this should
have vertical application only.  Alternatively this section should be deleted in its entirety.

This matter could rather be dealt with by way of ordinary legislation.



SECTION 32:  ADMINISTRATIVE ACTION

The working draft contains two options regarding administrative action.  Option 1 is worded
in a positive way and preferable to option 2 which is worded negatively.  The SAAU would
like however to see subsection 2 of option 2 included in the wording of option 1. We suggest
the following wording,

(1) Everyone has the right to administrative action that is lawful and reasonable.

(2) Everyone whose rights are adversely affected by administrative action has the right to
fair procedure unless the administrative action is of general application.

(3) Everyone has the right to be given written reasons for administrative action.

SECTION 35:  LIMITATION

The limitation clause is one of the most important if not the most important section in the Bill
of Rights.  A limitation clause is a key provision in the interpretation of any Bill of Rights.
The SAAU suggest the following wording for the limitation clause:
"The rights in the Bill of Rights may be limited by or pursuant to law of general application to
the extent that the limitation of a right is -

(a) reasonable, necessary and justifiable in an open and democratic society based on
freedom and equality, and

(b) consistent with international law-

We believe that the same strict test should apply to the limitation of any of the rights in the Bill
of Rights.  The primary function of a Bill of Rights is to safeguard the fights of the individual
against violation by the state.  For this reason, the state should only be allowed to limit rights
if it can prove that such a limitation is reasonable, that it is necessary and that it can be justified
in an open and democratic society based on freedom and equality.

SECTION 38:  APPLICATION

Section 38, as it is worded in the working draft, seems to provide for horizontal application to
a greater extent than is the case with section 7 of the Interim Constitution.  The SAAU
supports the position as it stands under the Interim Constitution, namely that the Bill of Rights
should apply vertically with limited horizontal application only.  The SAAU is not in support
of full horizontal application.  During the negotiations preceding the drafting of the Interim
Constitution, the Chief Justice expressed the judiciary's opposition to horizontal application of
the Bill of Rights, because this would require the judiciary to determine policy issues, which
should actually be addressed by parliament.  This argument is still valid.

The SAAU proposes that the wording of section 7(1); (2) and (3) of the Interim Constitution
should be used also in the final Constitution.

RAATH J W
Executive Director



CHURCH OF THE PROVINCE OF SOUTHERN AFRICA
(ANGLICAN)
Synod of Bishops

16 February 1996

It is a great pleasure for me to enclose submissions on the Draft Constitution from the
Synod of Bishops of the Church of the Province of Southern Africa (Anglican).  We
would like to commend the Constitutional Assembly for its encouragement of public
participation in the formulation of a permanent constitution for South Africa.  We like to
hope that results of this process will ensure a sustainable democracy.

The Rt Rev Michael Nuttall
Dean of the Province

The Synod of Bishops of the Church of the Province of Southern Africa meeting at
Victory Park, Johannesburg, would like to make the following submissions to the
Constitutional Assembly:

1 Preamble to the Constitution

We, the people of South Africa, having come to the realisation of our long
cherished hope of a free and democratic society, place it on record that the long
and painful struggle for our liberation has been sustained by the faith of many
people in this land, in a loving and just God who acknowledge the sovereignty of
this supernatural power.  We pledge ourselves to continue to work towards a
more humane and just social order.

2. Chapter 2 section 10 - Life

We recommend that option 1 which reads:
"Everyone has the right to life and the death penalty is hereby abolished".  This is
in accordance with the 1 989 Provincial Synod Resolution of the Church of the
Province of Southern Africa which reads as follows:

"This Synod

1. Affirms that:

1.1. the death penalty is not compatible with the way of Christ and has no
rightful place in the judicial process in a Christian Country;

1.2. the death penalty does not justify itself as a deterrent;



1.3. many people sentenced to death have not had adequate legal
representation, and they and their families do not have the opportunity or
resources to secure this;

2. Grieves that at least 1183 people have been executed in South Africa
since 1980; in 1 987 alone 181 people were hanged, the highest ever since
the Act of Union.

3. Requests the Governments of the Republic of South Africa, Lesotho,
Mocambique, Namibia, Swaziland and the so-called homelands of Ciskei,
Transkei, Bophuthatswana and Venda to:

3.1. Abolish Capital Punishment

3.2 Commute the sentences of those presently under sentence of death.

4. Gives full support to the re-establishment of the Society for the Abolition of
the Death Penalty.

3. Chapter 3 Section 53 - Constitutional Amendments

Serious attention should be given to the tightening of the Process of the
Amendment of the Constitution in order to ensure that provisions for such
amendments to the constitution would not be abused.

4. Chapter 11 - Traditional Authorities

More work needs to be done on relationships between Traditional Authorities,
Provincial Governments, Local Councils and other Instruments of State.

5. Postponement of the May 1996 Deadline

We are concerned that there is not enough time for proper resolution of the
seriously divisive issues if the May deadline is to be adhered to.  We are
particularly anxious that the non-participation of the lnkatha Freedom Party in the
negotiation will lead to conflict in the future if the division of powers between the
central and provincial governments, and the provincial and local governments, as
well as the relationship between traditional leaders and all three levels of
government are not properly negotiated and decided upon before the
constitutional text is adopted.

We therefore urge that the May 1996 deadline provided for in the interim
constitution be amended to February or March 1997 to allow for a proper
resolution of these disputes.



The Rt Rev Michael Nuttall
Dean of the Province



EBEN DONGES HOSPITAL

DIVERSITY AND EFFICIENCY

I write to speak against the gravy train!

So whats new, you may ask.  Well, my particular gripe is against politicians who hold,
and for the most part, screw up, two or more portfolios.

Here we sit, in a country with massive unemployment, and we have elected officials
hogging more than one political post, and getting a fat salary for each one!

This should be prohibited in the constitution and bill of rights.  If a serving official stands
for and wins a political post, s/he should be bound by law to resign from all other posts
in public office.  If this is not done, we are inviting a total breakdown in democracy.  A
ruling party can simply hog available posts by pushing insiders into several positions,
thereby reducing the chances of dissenting voices, both from inside and outside the
party, and concentrating power in the hands of an elite few.

Efficient administration also goes overboard since no person can cover all bases.  The
end result is total chaos!

The Right to Political participation

One of the most basic rights of any citizen is the right to vote.  Closely coupled to this, in
fact a tandem right to this, is the right of every citizen to stand for office without let or
hindrance.

A stong movement has developed to prohibit traditional tribal leaders standing for office.
 The carrot for the chieftain is that this will prevent his inherited authority being eroded. 
The carrot is further sweetened by the promise of a perpetual income from state coffers.
 Their support is literally being bought in return for remaining out of the political field. 
The number of potential opponents is drastically reduced, and a loyal voting block
literally purchased with taxpayers money.

A structure is being created whereby a sword of damocles can be hung over the heads
of chieftains.  The implicit threat will allways be there that if they do not toe the line, their
nice fat unearned salaries will be removed.  This movement is not only immoral but in
conflict with tribal tradition which allows the tribe to choose their own leader and if they
so wish, to choose someone not born to the chieftaincy.

I believe this movement should be clearly, unequivocably and irrevocably prohibited in
the constitution and bill of rights.  It should be clearly stated that any citizen has the right
to stand for office, irrespective of his/her tribal standing.  So that, if a chief wishes to
reinforce his tribal leadership by gaining political office as well, he/she may do so.

This is the only way forward to true democratic freedom, while at the same time helping
the country economically by slowly phasing out the outdated concept of inherited
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leadership, which is largely to blame for rural tribal faction fighting, and replace the tribal
kangaroo courts with proper legal representation and justice.

This is the only way forward to civilization for our backward cousins who still settle
differences by jungle law.



LIVE STOCK WELFARE ASSOCIATION

The Live Stock Animal Welfare Association respectfully submits the following proposals
for inclusion in the Bill of Rights (Fundamental Rights and Freedoms) of the
Constitution.

It is further proposed that section 23 of the Bill of Rights dealing with the environment of
our country include a section which will specifically incorporate the protection of the
environment and habitat upon which the welfare and well-being of animals is
dependent.

1. As sentient beings, non-human animals shall be granted the Right of Protection
by human beings.  They shall be protected by law against all avoidable stress,
pain, injury, abuse, disease, hunger, thirst, malnutrition and acts of cruelty and
cruel exploitation.  They shall be granted the Right, wherever humanly possible,
to express their natural behaviour and instincts.

2. The environment necessary for their well-being and welfare shall be protected by
law against despoliation, pollution, and destructive exploitation, denudation of
vegetation, deforestation or destructive conversion of natural savannah areas.

3. The Constitutional Rights of animals shall be controlled by Central Government
and be administered by appropriate accountable Regional bodies.  Such bodies
should incorporate a system which integrates and co-ordinates law enforcement
by customs, police, law enforcement bodies and the control and issuing of
permits relating to all animals including invertebrates.  The provisions pertaining
to law enforcement and the issuing of permits relating to both the importation and
exportation of animals should be such as to be reciprocally recognised and
enforceable by law at international level.

Suitably experienced persons competent in the management and control of the
various Taxa of animals and their respective environmental requirements shall
serve on the Board of such Regional bodies.

4. These Rights shall be directed towards inculating an attitude of:

caring about the suffering and pain of all creatures;

caring about and concern for, all creatures;

caring about the preservation and conservation of our natural and indigenous
bio-diversities and biosystems of flora and fauna;

awareness of the fact that non-human animals are sentient living creatures that,
like humans, are capable of suffering, experiencing pain, hope, kinship, loyalty,
affection, hunger and thirst;
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awareness of the fact that it is the duty of civilised peoples to treat animals in a
compassionate, respectful and dignified manner;

awareness of the vital interdependence and interaction of indigenous fauna and
flora of the ecology;

awareness of the fact that dire and often irreversibly destructive effects upon the
balance of nature and the ecology will result from:  the denudation of vegetation;
 the deforestation and conversion, for whatsoever reason, of naturally occuring
flora;  the application of non-specific, long active insecticides toxic to non-
targeted animals.

Should a validation of the above proposals be required, whether in writing or in
person, the writer hereof will gladly respond.

DR MICHAEL LEVIEN
Chairman



FINANCIAL & FISCAL COMMISSION

Half Way House

11 December 1995

COMMENTS ON:  WORKING DRAFT OF THE NEW CONSTITUTION:  PROVINCIAL
TAXES (SECTION 150(1)):  SURCHARGES ON TAXES ASSIGNED TO THE
NATIONAL LEVEL

Refer the Working Draft of the New Constitution, section 150(1) and the Financial and
Fiscal Commission's (FFC) Framework document on intergovernmental fiscal relations,
19 June 1995 and The allocation of financial resources between the national and
provincial governments, (Recommendations for the fiscal year 1996/97), 8 September
1995.

Although there are a number of matters from the Working Draft which we intend to
respond to, it is the matter of provincial surcharges on national taxes which we believe is
the most important.

Section 150(1) as it exists at present, prohibits provinces from imposing surcharges on
those taxes residing at the national level, be they income taxes (personal income tax or
corporate tax), value-added tax, any sales tax which may be imposed, levies on the sale
of fuel and customs and excise duties.  By implication, provincial surcharges are
permitted on local government taxes or their own taxes, which makes no sense.

Provincial accountability and the beneficial properties of surcharges:

The importance of provincial own revenues underpinning provincial accountability is
stressed in the FFC's Framework document on intergovernmental fiscal relations, (June
1995:4)

3.3 The fiscal system should be designed to encourage accountability. 
Because people generally are only prepared to monitor government and
to object to irregularities and inefficiencies if their own interests are
affected, the system should ensure that this occurs by encouraging
beneficiary participation.  One way of achieving this is by linking
expenditure and revenue and, subject to equiry considerations, by raising
the required revenue directly from the beneficiaries of the service
provided.

In addition, the FFC (June 1995:20) highlights the beneficial properties of surcharges:

5.2.2 ... it is possible for subnational governments to impose surcharges on
personal income tax.  If this is done subject to certain constraints, the
procedure is also not complicated.  The following points need to be
considered.  Firstly, in order to minimize the administrative complexities,
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the national definitions of the base must be used by all and the tax
collected nationally.

5.2.3 Secondly, unless those who complete tax returns are given the choice of
having their taxes credited to their place of work, place of residence, or
the family's place of residence, (where these differ), a uniform decision
should be taken and applied by all the provinces.  Despite this, those who
are subject to Standard Income Tax on Employees (SITE) and do not file
tax returns, and whose home addresses are therefore not known to the
revenue authorities, must have their taxes credited to their place of work. 
Due to the high incidence of migrant labour in South Africa this could
exacerbate horizontal inequalities.  As this problem could be more acute if
local governments were to impose surcharges on personal income taxes,
this form of tax would probably have to be limited to the provinces.

5.2.4 Thirdly, the surcharge should be on the tax base and not on the resulting
tax amount.  As the latter is progressive, adding a surcharge to the tax
amount would be administratively complex.  Similarly, the surcharge itself
should be levied at a flat rate.

5.2.5 Fourthly, the maximum surcharge should be limited to a few percentage
points for two reasons.  On the one hand, this would keep the maximum
rates within acceptable limits and not dissuade persons (especially the
rich) from living in particular provinces.  This point would be more
pertinent if the national income tax were not lowered to compensate for
the surcharges.  On the other hand, if the national tax were to be lowered,
the horizontal disparities mentioned above would be aggravated:  the
richer provinces would benefit from the surcharge revenue whereas the
revenue sharing pool available to the poorer provinces would be
shrinking.  These points suggest that provincial surcharges on national
personal income tax should, initially at least, be constrained to the
addition of a maximum of a few percentage points to the national rate, so
as to avoid lowering the national rate.

5.2.6 These aspects must be addressed before this route is embarked upon. 
The avenue is specified in section 156 of the Interim Constitution, which
requires particulars to be spelt out in an Act and the consensus of both
the National Assembly and the Senate to pass enabling legislation on
provincial taxes.

5.2.7 (Within these constraints) ... surcharges on the national personal income
tax hold much potential for generating provincial own revenue in future
and thus encouraging provincial accountability..Their use, however,
requires the general acceptance of standardised solutions to ... problems
(which may arise) ... Moreover, they should not be introduced at the
expense of the revenue sharing necessary to achieve horizontal equity
between provinces.  Nevertheless, with the future in mind when provincial
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disparities have been reduced, their use should be encouraged and
entrenched.

Furthermore, the system of intergovernmental fiscal relations which the FFC has begun
to establish is dependent on provinces having access to a reasonable level of own
revenues, as is evident from extracts from the Framework Document quoted above.  In
support of this the FFC;s recommendations in its report, The allocation of financial
resources between the national and provincial governments, (Recommendations for the
fiscal year 1996/97), 8 September 1995, contains a formula element "T" which is a "tax
capacity equalisation grant".  This element has two functions, the one is to encourage
provinces to raise their own revenues and the other is to supplement provinces'
revenues where their tax capacity is below the national taxing capacity.  If the conditions
were created where provinces relied almost exclusively on national government
transfers, the benefit of linking own revenues and expenditures, a requisite for fiscal
accountability, would be forfeited.  At present the "T" element is not operative, but it is
envisaged that during the remodeling of the formula it should be included for the
reasons provided above.

In 1995/96 the tax yield from personal income tax and the fuel levy comprised
approximate 90% of estimated total tax revenues at the national level, indicative of their
importance.

Provinces' own revenues are on average about 5% of their total revenues, leaving them
almost totally dependent on national transfers.  If provinces are not provided with the
potential to raise a greater proportion of their own revenues they become unsustainable
as viable political and economic entities and remain unaccountable for their activities. 
They will have all the paraphernalia of political entities but merely be spending agencies
of national government.  The simplest and most cost-effective way of achieving a
reasonable measure of provincial accountability is to allow provinces to choose the rate
of a surcharge on personal income tax subject to the constraints outlined above.  It is
thus important that provinces be afforded access to surcharges on appropriate national
taxes, personal income tax being a case in point.

The control mechanisms whereby provinces' authority to raise surcharges is regulated,
namely national legislation and the recommendations of the FFC, seem to be sufficient
to prevent provinces from undermining national economic conditions as formulated in
section 150(1)(b).  A maximum surcharge rate could also be imposed (in legislation) to
limit the extent of the surcharge.  The idea here is that national legislation could set a
"surcharge band" of say two to five percentage points and provinces would have to
comply with this framework.

General acceptance of the principle of provincial surcharges on nationally assigned
taxes:

Subsequent to the publication of the FFC's abovementioned reports there have been
numerous discussions with the Ministry of Finance, including the Departments of
Finance and State Expenditure, and the Commissioner for Inland Revenue, and the
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provinces, none of whom have raised any objection to the recommendation that such
surcharges be permitted.

A set of proposals was made to the Constitutional Assembly in June 1995 by the FFC. 
Included in these proposals was a re-formulation of section 156(1) of the Interim
Constitution (4: paragraph 19).  A revised version is provided below;  it is strongly
recommended that it be substituted for section 150(1)(a) of the Working Draft of the
New Constitution.

150(1)  A provincial legislature shall be competent:

(a) to raise taxes, levies and duties, in the province concerned, other than
income tax, value-added tax, general sales tax and customs duties;  and

(b) to impose flat-rate surcharges, in the province concerned, on the tax
bases of national taxes, levies and duties, other than those of corporate
income tax, value-added tax and customs duties:

provided that taxes, levies or surcharges that may detrimentally affect
national economic policies, interprovincial commerce or the national
mobility of goods, services, capital or labour may not be raised.

   (2) The authority to raise taxes, levies, duties and surcharges must be regulated by
national legislation which may be enacted only after any recommendations of the
Financial and Fiscal Commission have been considered.

Additional notes on the present formulation of section 150 in the Working Draft of the
New Constitution:

(i) It is essential to distinguish between taxes and surcharges and not to lump them
together, because their merits differ with regard to different taxbases.

(ii) Surcharges having progressive rates would be administratively too complex. 
Progressivity is addressed at the national level.

(iii) Provinces must only be permitted to raise taxes within their own boundaries.

(iv) Value-added tax is not a sales tax:  the bases of these two taxes are totally
different.

(v) There is a distinction between a general sales tax and a specific sales tax, even
though some of the latter are called excises or levies.  The present formulation
would exclude a tax on electricity and water, which currently are major sources of
income for lower-tier governments (albeit disguised as "trading surpluses").
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(vi) For a detailed discussion of the reasons why certain taxes are either included or
excluded in the FFC's proposed wording for the new section 150, please refer
the abovementioned Framework document on intergovernmental fiscal relations,
Part D.

(vii) All the abovementioned problems have been corrected in the revised version
highlighted above.

The FFC has speculated whether the prohibition could have been a drafting error.  If
this is the case the abovementioned argument simply reinforces the need for provinces
to have access to their own revenue sources.

Comments concerning other matters in the Working Draft will be submitted in due
course.

A P MELCK
DEPUTY CHAIRPERSON:  FINANCIAL & FISCAL COMMISSION

CC: Mr A Erwin:  Deputy Minister of Finance
Ms G Marcus:  Chairperson:  Joint Standing Committee on Finance
Dr E Calitz:  Director-General:  Finance
Mr T van Heerden:  Commissioner for Inland Revenue
Dr R Davies:  Chairperson:  CA - Theme Committee Two (Financial Matters)
Provincial MEC's for Finance

PROVINCIAL TAXES

The FFC's submits that s150(1) does not make sense in that it prohibits the provinces
from imposing taxes surcharges on national taxes, whilst at the same time permitting
similar surcharges on provincial and local government taxes.

The FFC believes that the success of the system of intergovernmental relations, which
is in the process of being developed in South Africa, is dependent on provinces having
access to a reasonable level of own resources.  For this reason the FFC avers that
provincial governments should be permitted to impose surcharges on Personal Income
Tax.  Surcharges on national personal income tax hold much potential, according to the
FFC, for generating provincial own revenue and thus creating provincial accountability.

The provinces' own revenue, according to the 1995/6 budget, is on average about 5% of
their total revenues, leaving them almost totally dependent on national transfers.  If
provinces are not provided with the potential to raise a greater proportion of their own
revenues, they become unsustainable as viable political and economic entities and
remain unaccountable for their activates.  They will all not have the paraphernalia of
political entities, but merely spending agencies of national government.  The simplest
and most cost effective way of achieving a reasonable measure of provincial
accountability is to allow the provinces to choose the rate of a surcharge on personal
income tax.
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The FFC's submission emphasises the importance of access by provinces to
surcharges on appropriate national taxes, such as personal income tax.

On the strength of the above the FFC proposes that s150(1) should be reformulated as
follows:

"150 (1) A provincial legislature shall be competent:

(a) to raise taxes, levies and duties, in the province concerned,
other than income tax, value-added tax, general sales tax
and customs duties;  and

(b) to impose flat rate surcharges, in the provinces concerned,
on the tax bases of national taxes, levies and duties, other
than those of corporate income tax, value-added tax and
customs duties:

Provided that taxes, levies or surcharges that may
detrimentally affect national economic policies,
interprovincial commerce or the national mobility of goods,
services, capital or labour may not be raised.

(2) The authority to raise taxes, levies, duties and surcharges must be
regulated by national legislation which may be enacted only after
any recommendations of the FFC have been considered."



11 January 1996

CENTRE FOR POLICY STUDIES
Johannesburg

COMMENT ON THE DRAFT CONSTITUTION

I have recently received a copy of a submission to the Assembly by Project Vote, a Cape
Town based non-governmental organisation, on Chapter 2, Clause 18 (2) of the draft, an
area in which an omission has been made, and on Chapter 10, Clause 167 (5) (b) and (6),
areas in which agreement has been reached but which must be revisited.

As an independent research centre which comprises people with diverse views, our Centre
does not take positions as a Centre on issues of public debate.  However, as an individual who
is engaged in researching and commentating on political developments, I would like to
strongly endorse Project Vote's proposal that a clause be inserted into Chapter 2 of the
constitution guaranteeing all citizens the right to automatic voter registration.  I would argue
that this proposal is strongly supported by research which the Centre of which I am Director
has been conducting over the past year.

In the first instance, a system in which voters are entitled to cast a ballot only if they register
is, in my view, based on a misconception of democratic principles since it assumes that a vote
in a democratic system is something which a citizen has to claim.  In reality, however, a vote in
a democracy is one of the most basic rights of the citizen: just as a democratic state is obliged
to ensure that citizens enjoy other basic rights such as that to free speech, so it is obliged to
ensure that they enjoy the right to vote.  To insist that the citizen must claim this right is to
pass an obligation which rests on the state and its officials onto citizens.

Secondly, research shows that a system compelling voters to claim their vote does, in practice,
deny some citizens their right to vote.  In our society, the state has not yet developed the
ability to communicate clearly to all citizens the rules which govern eligibility for elections: as
a result, a significant section of our citizenry may have been unfamiliar with the procedures
with which they were obliged to comply.  And, even for many people who were aware, the
process of complying with registration requirements may be forbidding.

There is also evidence that the voluntary registration system in use during our local elections was open
to significant abuse:  persons who were paid a commission to register voters had a substantial incentive
to, for example, "register" persons whose names already appeared on voters' rolls in order to maximise
their commission.  Since only a section of our people were registered as voters previously, this creates
an obvious bias against those who were disenfranchised in the past.

It is also worth noting that, for a variety of reasons discussed in a paper published by our Centre, the
official percentage of citizens who did register to vote in the local elections may have been an
overestimate.  It is possible, therefore, that the failure to compel officials to ensure that all citizens are
registered disenfranchised more citizens than is currently believed.

For these reasons, I believe it to be essential that the constitution contains a clause compelling the
governing authority to ensure that all citizens are registered on voters' rolls.



The second proposal, that citizens be entitled to vote only once in local elections and that they not be
granted a second vote should they own or rent property in more than one municipality, is not one on
which either I or my colleagues have conducted research.

However, it is worth noting that, while I am aware of the argument that these persons contribute
financially to a local authority and therefore should be entitled to elect it, this is open to two objections.
The first is that it relates citizenship - which implies the right to vote - purely to financial contributions
to a tier of government.  At the national and provincial level, however, persons are not required to be
taxpayers before they enjoy the right to vote.  Secondly, and similarly, persons who own or rent more
than one property clearly do not live in that property throughout the year - the most common
arrangement is that they use it, usually as a holiday home, for a part of the year.  There are, however,
many other people who spend a part of the year in parts of the country where they do not ordinarily
reside, such as holiday makers or persons visiting family members:  these persons do not, however,
enjoy the right to vote in more than one local authority area.  This stipulation does, therefore, seem to
be anomalous and unfair to citizens unable to take advantage of it.

STEVEN FRIEDMAN
Director



ANIMAL VOICE
of South Africa
Kuils River

18 January 1996

AN AREA WHICH HAS BEEN OMITTED

We were disappointed to note that despite all our endeavours to convince the Constitutional
Assembly of the need to include South Africa's animals in the draft Bill of Rights, this area has
been omitted.

The draft Bill of Rights specifically covers people, children, the environment and conservation
(presumably including wild animals), but it is silent on all other animals.

We therefore request the Assembly please to reconsider this matter, bearing in mind that the
only possible reason for excluding the animals from consideration, would be our selfish desire
to continue our gross, and brutal exploitation of this group of sentient beings.  Thus an
omission from the final document would be an indictment on the calibre of our nation.

You point out in "Constitutional Talk"' that children have been included in the draft Bill of
Rights because "these most vulnerable members of society" need special protection.  The draft
Bill is to be commended for including children but children share the position of "most
vulnerable" together with the animals and it is precisely because of this that we ask for the
animals to be included in the Bill. (Please see Page 7 of the enclosed issue of ANIMAL
VOICE which deals with modern thinking on the need to include animals in our realm of
compassion.  Please note specifically the observations of South Africa's Clem Sunter as well as
what The Economist has to say.  Please also see the document attached hereto called "Ethical
Concern for Animals" which has just been released by Oxford University.)

A Petition, by means of postcards (see attached) has been sent to the Constitutional Assembly
via Mr Willie Hofmeyr MP who has undertaken to lobby for the inclusion of a clause on
animals.  Mr Hofmeyr has told us that he has been inundated with postcards and we ask you to
hear this voice of the people.

A clause on animals could possibly fit into the existing section on the Environment, in Chapter
2, Number 23:

FOLLOWING ARE OUR SUGGESTIONS FOR A CLAUSE UNDER "ENVIRONMENT":

SUGGESTION 2:

23 Everyone has the right:



(a) to an environment that is not harmful to their health or well-being and which
affords peace of mind in that all animals are ensured compassionate, dignified
and respectful treatment, without neglect or suffering caused by humans.

SUGGESTION 3:

23. Everyone has the right:

(a) to an environment that is not harmful to their health or well-being and in which
all animals are treated justly and kindly.

SUGGESTION 4:

23. Everyone has the right:

(a) to an environment that is not harmful to their health or well-being, nor stressful as a
result of exploitation or cruelty to animals.

SUGGESTION 5:

23. Everyone has the right:

b) to have their environment protected through reasonable legislative and other
measures designed to:

(ii) promote conservation and the kind and just treatment of all animals;

ALTERNATIVELY, as with children, a special section could be designated to the animals.
Indeed, clauses (d) and (e) pertaining to Children (Chapter 2, Number 27) could aptly also be
adapted to pertain to animals.  Viz:

Every ANIMAL has the right -

27 (d) to be protected from maltreatment, neglect, or abuse;

(e) to be protected from exploitation and not to be required or permitted to
perform work or provide services that are inappropriate for the animal or that
place at risk the animal's well-being, or physical or mental health.

OTHER SUGGESTIONS for a clause under a special section pertaining to ANIMALS are as
follows:

(i) All animals have the basic right to protection from human greed, indifference,
ignorance, neglect and cruelty and man has the concomitant duty to ensure and
promote the well-being of all animals.

(ii) All animals have the right to legal acknowledgement of their essential sentience and to
just and kind treatment which ensures and promotes their wellbeing.



The inclusion of animals in the New Constitution will put South Africa among the leading
nations of the world, proving that not only human injustice is unacceptable to us but that the
suffering of any living being in our care, is unacceptable.   Only then, can South Africa truly
begin to call itself civilized.

LOUISE VAN DER MERWE
Editor

[ Editor's Note: "Animal Voice of South Africa" - Summer 1995, Kuils River and
"Ethical Concern For Animals" - The IFAW Fellowship, Mansfield
College, University of Oxford, were unable to be scanned. ]



SOUTHERN AFRICAN CATHOLIC BISHOP’S
CONFERENCE

Introduction

The SACBC welcomes the opportunity given to them by the Constitutional Assembly to make
a submission on the working draft of the new constitution.  We wish to applaud the
Constitutional Assembly on its openness and transparency.  By allowing civil society to
comment and make submissions we are indeed in the process of creating a constitution which
the people will own.  The SACBC sees no need in rushing this process and if the deadline of
May 1996 for the completion of the new constitution is not met, we feel that this is not
important.  Rather we should take our time and produce a constitution we are proud of.  We
say this particularly in relation to the fact that a number of important issues are still
outstanding and will need time to be resolved.  In this submission we intend to make our
comments chapter by chapter.  It is obvious to the Catholic Church that some of the chapters
will be of less importance to us than others and indeed one could venture to say that chapter 2
is perhaps the most important to us.

Chapter 1

We know that the Preamble is under discussion.  We would like to see in the Preamble a
reference to Almighty God as we believe it is important to implore God's blessing and
protection of our new constitution.  As regards languages, we believe option 1(4) and option
3(2) to be the most practical.  Obviously, as it says in option 1(4) the issue of expenses is
important.

Chapter 2

8(2) Option 2 - given our history it is important to acknowledge that a large proportion of
our population were unfairly discriminated against in the past.  Therefore, the inclusion of such
people in the equality clause is justifiable.  Clearly this clause is allowing for affirmative action
and in our present historical moment, this is justified.

10 Option I - We would like to see this option carried in the new constitution.  It would
be a tragedy if the decision of the constitutional court were reversed as it would clearly reduce
the credibility of that court.  The SACBC is totally opposed to the reintroduction of the death
penalty.

11(2)(B) - We find this particular clause to be unacceptable.  We are not in control of our own
bodies.  Our life and our bodies are a gift from God.  To keep this clause would be an
invitation to open the flood gates for such things as abortion, euthanasia and suicide; all three
being unacceptable to our Church.

14(2) - As a Church, we welcome the freedom of religion clause and believe that religious
observances should be conducted in state-aided institutions.  Given the multiplicity of religions



in South Africa, the conditions outlined in 14(2) are adequate.  One addition that is needed is
that the exercising of these rights must not involve the demeaning or undermining of other
faiths.

15(2)(d) - An addition must be made to the protection offered, and should read “(d) material
[or other definition] that debases the human person".

18(1)  This clause must also be subject to the conditions outlined in Clause 15

20(4) - Given the fact that there are many alleged mercenaries working in different countries in
Africa, we believe that the state should have the power to deprive these people of their
passport.

21 - The question here becomes, 'How does the state entrench Economic Activity'?  It is
important to acknowledge a citizen's right to pursue the livelihood of their choice, but one
wonders how this will be applied.  We submit that capital also has a duty in terms of economic
rights.  What is capital's responsibility in this regard?  This needs to be revisited within the
context of the debate on second and third generation rights.

23 - We acknowledge and support the, provisions made for the protection of our natural
heritage.  It is important, however, that those who have been the chief culprits in
environmental degradation, the multi-national corporations, be obliged to open their dealings
to the public in line with provisions in 31 (1) that allow for access to information.

24 - Again, given the historical situation of our country, it is important that the state be in a
position to address the discriminations of the past, particularly in the field of land reform.  The
inclusion of the property clause, without any restrictions, would make the work of the Land
Commission and Land Claims Court almost impossible. The Catholic Church upholds the right
to private property but urges that the provisions in this clause be carefully phrased so as to
make land restitution and reform a viable possibility at all levels.

26, 27 - One must acknowledge that these two sections are controversial from the point of
view of whether they should be incorporated into the constitution or not.  The argument is
valid that having rights that cannot really be realised undermines the rest of the Bill of Rights
and makes the provisions of the Bill wishful thinking.  However, the counter argument is also
valid which again acknowledges where we are coming from and would help to focus
government departments on alleviating the dreadful conditions people find themselves in.  We
need to state, in principle, the vision of our new society without worrying too much about a
detailed plan.  We do not believe that the constitution should use wording that is vague and
open to a multitude of interpretations such as in 26(2) ”The state must take reasonable and
progressive legislative and other measures to secure each of these rights”.

27 - Aged, -we are presented with vague terminology, for example 1(B) ”appropriate
alternative care”, or 1(C) "basic nutrition, shelter, basic health care services and social
services", or 1(F) "detained only for the shortest possible period of time”.  All these terms are
very vague and therefore open to misinterpretation and abuse. They need to be clarified.



27(d) - This clause needs to protect the child from abuse that is not always only physical, but
psychological and emotional as well.  It should therefore include the addition "...that places at
risk the child's well-being, education, physical or mental health, or spiritual, moral or social
development.”

28 - Again, in 1 (A) we are presented with another vague concept, that of, "everyone has a
right to a basic education”. We will have to spell out what "basic” means, for example, does
it mean primary education or standard 8 or whatever.

Some clarity is needed on 'at own expense'.  What does this imply for state subsidised church
schools; for example? Also, in (3) “language and culture” should be omitted.

29 Option I - The question has to be asked whether endemic freedom in institutes of higher
learning could be used for resistance to change.

29(2) - Does this allow genetic engineering?  What are the limits?

31(1) - We submit that the provisions allowing for freedom of religion would be undermined if
priests were obliged to disclose information from the confessional, as in the eyes of the
Catholic Church, the seal of the confessional is absolute.  Provision should be made for this.

32 - The commitment to transparency and accountability in this clause is most welcome.

34 - The Catholic Church welcomes the detail given to this clause but again, would question
the language used for example in option 1 “the interests of justice” or 3(C) “without
unreasonable delay”.  Again these terms are far too vague.

35(2) - Provisions for the limitation of rights in a constitution are an international
phenomenon, and we do not wish to deviate from this experience.  However, we feel that the
right to life cannot be limited, and must be an absolute right.  We also propose the changing of
35(2) to read, " ....does not negate the essence of the right that it limits”.  This is a stronger
deterrent to arbitrary limitation.

36 - We note the provisions made for members of the public to challenge the validity of any
declaration of a state of emergency.  It is also commendable that the onus of proof in
situations involving detention of people is now on the state.

37 - This provision is welcomed. However, for it to have any substance there would need to
be very good legislation empowering courts.  This would apply to chapters 6 and 7.

*** - The right to a marriage of one's choice is not provided for in the Bill of Rights.  This
needs to be included.

Chapter 3



42 - South Africa cannot afford 400 national legislators.  We propose a number closer to 300.

48(1) - we are concerned about the low percentage required to constitute a quorum in the
National Assembly.  It is unacceptable for 213 of the Assembly to be absent from parliament.

53 - We propose that the percentage required to amend the constitution be increased from 2/3
to 75%.

There is no provision for the impeachment and penalisation of members of the National
Assembly.



CHAMBER OF MINES OF SOUTH AFRICA

16 February 1996

SUBMISSION ON THE WORKING DRAFT OF THE NEW CONSTITUTION FOR THE
REPUBLIC OF SOUTH AFRICA

In response to the invitation for written submissions on the working draft of the new Constitution,
the Chamber has prepared the attached submissions on the following topics for consideration by the
Constitutional Assembly:

1. Economic Activity (Clause 21)
2 . Labour Relations: the right to lock-out and the right to bargain collectively (Clause 22)
3. Environmental Rights (Clause 23)
4. Property rights and land rights (Clauses 24 and 25)
5. Socio-economic rights (second and third generation rights) (particularly Clauses 25 and 26)
6. Access to Information (Clause 31)
7. Just administrative action (Clause 32)
8. Limitation of rights (Clause 35)
9. Application of the Bill of Rights: the principles of verticality/horizontality (Clause 38(1))
10. Access of juristic persons to the Bill of Rights (Clause 38(3))
11. The South African Reserve Bank (Clauses 198 - 200)

The abovementioned submissions in respect of the Bill of Rights in the new Constitution contain
proposals for the wording of certain provisions.  A summary of the wording proposed by the
Chamber is set forth below.  Proposed deletions from the formulations that appear in the working
draft of the new Constitution are in bold type and additions are underlined.

1. Clause 21 option 3

It is proposed that option 3 in clause 21 be amended as follows for use in the Constitution:

"Everyone has the right to engage in economic activity pursue the livelihood of their choice,
including the right to choose freely their occupation or profession, their place of work and
their place of  training.

2. Clause 22 (a)

It is proposed that a sub-clause (c) reading as follows should be added to clause 22(3):



"(c) to lock out"

3. Clause 22

It is proposed that sub-clause 22(4)(c) be deleted and that the following be added as sub-
clause 22(5):

"22(5) Every trade union and every employers’ organisation has the right to bargain
collectively.”

4. Clause 23(b)

It is submitted that clause 23(b) should be deleted.  If it is not possible for clause 23(b) to
be deleted, then it is submitted that clause 23(b)(iii) should be amended to read along the
following lines:

"(iii) secure sustainable development and use of renewable natural resources, and
judicious utilization of non-renewable resources."

5. Clause 24

It is submitted that the Constitution should include a property clause formulated on the lines
of Option 3 set forth in clause 24.

6. Clauses 25 and 26

It is submitted that these clauses should be deleted.

7. Clause 31

It is submitted that a clause on the following lines should be substituted for clause 3 1:

“31 Everyone has the right of access to any information held by the State insofar as such
access is consistent with open and accountable administration.”

Alternatively it is submitted that a clause on the following lines be substituted for clause 31:
“Everyone has the right of access to any information held by the State insofar as
such information is required for the exercise or protection of any right.”

8. Clause 32



It is submitted that a provision on the following lines be substituted for clause 32:

“Everyone has the right to administrative action by the State that is lawful,
reasonable and procedurally fair.  Everyone has the right to be given proper and
adequate reasons by the State for such administrative action, unless the reasons have
been published.”

If the view that clause 32 should not apply horizontally does not prevail, then it is
submitted, in the alternative, that clause 32 be amended to read along the following lines:

“32(1) Everyone has the right to administrative action by the State that is lawful, reasonable
and procedurally fair.  Everyone has the right to be given proper and adequate
written reasons by the State for such administrative action, unless the reasons have
been published.

32(2) Everyone whose rights have been adversely affected by the administrative action of
natural or juristic persons has the right to lawful administrative action, fair
procedure (unless the administrative action is of general application) and where
practicable, written reasons.”

9. Clause 35(1)(a)

It is proposed that clause 35(1)(a) should be amended to read along the following lines:

"(a) reasonable and necessary in an open and democratic society based on freedom and
equality;"

10. Clause 38(1)

It is proposed that clause 38(1) should be amended to read along the following lines:

"38(1) The Bill of Rights applies to all law and binds the legislature, the executive, the
judiciary and all other organs of State and, where [applicable] applied in the manner
provided for in section 39(3), binds all natural and juristic persons."

11. Clause 38(3)

It is proposed that option 1 under clause 38(3) be included in the final constitution,
amended to read as follows:



"Juristic persons are entitled to the rights in the Bill of Rights to the extent that the nature
of the rights [and of the juristic person] permit."

We have used the following abbreviations in the attached submissions:

IC    Interim Constitution
WD Working Draft of the new Constitution.

T R N MAIN
CHIEF EXECUTIVE

ECONOMIC ACTIVITY (CLAUSE 21)

The Issue

The issue to be determined is whether the final Constitution should guarantee a right to economic
activity and, if so, how such right should be formulated.

The Problem

The right freely to engage in economic activity, as formulated in Option 2 in clause 21 of the WD,
is qualified to such an extent that it effectively has no substance.  It is not dear from Option 3 in
clause 21 of the WD that a juristic person is guaranteed the right to engage in economic activity.

Proposal

The Chamber proposes that both an individual's right to freedom of choice of occupation and a
juristic person's right to engage in economic activity be included in the final Constitution and that
Option 3 (as appropriately amended) should be used in this regard.

Motivation

The Chamber strongly urges that the final Constitution should guarantee a right to economic
activity.  The inclusion of such a right is necessary to ensure that the State does not arbitrarily
interfere with private economic activity.  The right to engage in economic activity is an important
right which warrants individual protection in the final Constitution, apart from any protection which
may be afforded the right of freedom of movement, freedom of association and property rights.
The Chamber agrees With the submission previously made by Business South Africa in this regard,
namely that "An open market economy characterised by competition, with protection against



monopolies and collusion aimed at preventing, restricting and frustrating entry into the market by
any segment of society, should be guaranteed in the Constitution." If such a right is not included in
the Bill of Rights, it will serve to scare away foreign investors.

The Chamber is opposed to the formulation of this right as contained in Option 2 of clause 21 of
the WD.  Sub-clause (2) is so widely cast that it in effect neutralises the right afforded in sub-clause
(1).  The Chamber recognises that the right to economic activity cannot be absolute and should be
capable of limitation by the legislature.  In the Chamber's view such limitation should be testable by
a court against the criteria laid down in the general limitations clause.  Sub-clause (2), however,
contains other grounds which may legitimately limit the right to engage freely in economic activity.
These grounds are less onerous than the criteria laid down in the general limitations clause.
Measures designed to satisfy any of the purposes stipulated in sub-clause (2) will not constitute a
limitation on the freedom to engage in economic activity and in this way will not be subject to the
general limitations clause.  The effect of sub-clause (2) is accordingly to insulate laws and
regulations designed to promote the objectives listed in sub-clause (2) from judicial consideration
under the general limitations clause.

The Chamber prefers the formulation of this right as contained in Option 3 of clause 21, which
formulation does not seek to qualify the right within the clause itself.

As currently formulated, however, Option 3 does not expressly recognise the right to engage in
economic activity.  This is of particular importance to juristic persons.  The words, "livelihood",
"occupation or profession", “place of work" and "place of training" when given their ordinary
meaning relate to natural persons rather than to juristic persons.  If the right to economic activity is
expressly listed in the final Constitution as a right to which juristic persons are entitled (as proposed
in clause 38(3) Option 2) the problem would be averted.  If however clause 38(3) Option 1 should
find its way into the final Constitution, it could be argued that the right to engage in economic
activity does not extend to juristic persons.

In terms of clause 38(3) Option 1 juristic persons are entitled to the rights in the Bill of Rights to
the extent that the nature of the rights permit.  By this it is understood that certain rights (for
example, the right to citizenship and the right to life) by their very nature are not capable of being
applied to juristic persons.  The right to engage in economic activity, although capable of being
applied to juristic persons, is, however, formulated in such a way in Option 3 of clause 21 of the
WD that the exact nature of the right is not clear.  By referring as it does to "livelihood",
“occupation or profession", "place of work" and "place of training", it could be argued that this
right addresses interests or characteristics that juristic persons are not capable of and as such is not
a right the nature of which permits extension to juristic persons.



In the interests of certainty and clarity the Chamber proposes that Option 3 of clause 21 be
amended as follows and appear in the final constitution:

"Everyone has the right to engage in economic activity and to pursue the livelihood of their
choice, including the right to choose freely their occupation or profession, their place of
work and their place of training."

LABOUR RELATIONS: RIGHT TO LOCK OUT (CLAUSE 22)

The Issue

The issue to be determined is whether the final Constitution should confer a right to lock out.

The Problem

At present the Constitution states that workers shall have the right to strike for the purpose of
collective bargaining and that the employer's recourse to the lock out for the purpose of collective
bargaining shall not be impaired.  The distinction apparently arose because of the reluctance of
organised labour to concede a reciprocal right to lock out.  Some legal writers are of the view that
for practical purposes there is no difference between the two provisions while others express a
contrary view.  Since the wording is markedly different it is at least possible that the Constitutional
Court would conclude that there is a difference adverse to employers.

The Proposal

The strike and the lock out should be treated equally in the new Constitution.

Motivation

1. It is wholly inappropriate to present the right of property, to stop production, to change
production lines or to move production elsewhere as the counterpart of the right to strike.
The right to lock out is well established locally and internationally as the counterpart of the
right to strike.

1.1 It is sometimes argued that the true equivalent of the right to strike is the right of the
employer to take action unilaterally.  This argument ignores the reciprocity inherent in the
employment situation, notably in work practices.  An employer generally cannot, without
more, by its unilateral action force employees to do things they do not wish to do.  In any
event the new Labour Relations Act would make it virtually impossible for an employer to
dismiss an employee in order to compel an employee to accept a demand imposed



unilaterally by the employer.  This is because section 187(1)(c) of the Act renders such a
dismissal automatically unfair.

2. The right to lock out is consistent with the principle of  proportionality in that it would
permit of a range of employer action other than dismissal or ceasing production.
Application of the principle of proportionality has at least three corollaries, namely:

2.1 that in the interests of the community as a whole the parties do not wish and indeed should
not be permitted to wreck the business;

2.2 that industrial action should be applied as a last resort and should be commensurate with the
demands being pressed; and

2.3 that in the light of 1 and 2 above the parties should have available more and not fewer
methods of pressing and resisting demands.

LABOUR RELATIONS: RIGHT TO BARGAIN COLLECTIVELY (CLAUSE 22)

The Issue

The issue to be determined is whether the final Constitution should afford an individual employer
the right to bargain collectively.

The Problem

Clause 22 is biased in favour of sectoral or industry bargaining by withholding the right to
collective bargaining from an individual employer.

Proposal

The Chamber submits that clause 22(4) should be amended to include a reference to the right of an
employer (and not only a trade union and employers' organisation) to bargain collectively.

Motivation

ILO Convention No 98 states in Article 4 that measures must be taken to encourage and promote
the full development and utilisation of machinery for voluntary negotiation between the "employer
or employers' organisations and workers' organisations" with a view to the regulation of terms and
conditions of employment by means of collective agreements.  Furthermore, the ILO's committee of
experts in their General Survey on Freedom of Association and Collective Bargaining published in



1994 stated that legislation which makes it compulsory for collective bargaining to take place at a
higher level also raises problems of compatibility with Convention 98.  The choice should be made
by the parties themselves since they are in the best position to decide the most appropriate
bargaining level, including if they so wish, by adopting a mixed system of framework agreements
supplemented by local or enterprise level agreements.

The Constitution would be at odds with the basic approach of the ILO if it were implicitly to
support bargaining at sectoral or industry level by denying employers the constitutional right to
bargain collectively while conferring that right on a trade union and an employers’ organisation..

It is an accepted tenet that constitutional provisions should be general enough to allow their
development and adaptation but specific enough to ensure security on basic principles.  They
should not endeavour to address the fears and demands of a particular group if this may result in
the principles losing their relevance in the long term.  Experience in South Africa and other
countries has shown that a preference for collective bargaining at a particular level may change with
the passage of time.

ENVIRONMENTAL RIGHTS  (CLAUSE 23)

The Issue

Clause 23(b) provides that everyone has the right to have their environment protected through
reasonable legislative and other measures designed to prevent pollution and ecological degradation,
to promote conservation, and to secure sustainable development and use of natural resources.

The Problem

The Chamber opposes the formulation set forth in clause 23(b) for the following reasons -

(a) As with a number of other clauses in Chapter 2 of the WD, the clause confers upon every
person a right to have his rights (in this case to a healthy environment) protected through
reasonable legislative and other measures.  The statement referring to reasonable legislative
and other measures should be more a subject of state policy than the subject of a justiciable
right.  Such a right should therefore not be included in a bill of rights.

(b) Bearing in mind that a number of non-legislative environmental protection measures are still
the subject of research, it is doubted whether the right is enforceable at this stage.



(c) Paragraph (iii) of clause 23(b) refers to sustainable development and use of natural
resources.  The term sustainable development has been given a variety of meanings, and it is
doubtful whether a court would be in a position to give proper legal effect to this term.

It is assumed that the paragraph may be interpreted to refer also to the sustainable use of
natural resources.  While it may be possible to determine a meaning for the sustainable use
of renewable natural resources, this cannot be done at an in the case of sustainable use of
non-renewable resources.

Some commentators have taken an extreme view and interpreted the application of the
doctrine for non-renewable resources, to mean that non-renewable resources can only be
exploited at the same rate as the use of such resources is substituted by the use of renewable
resources.  Other commentators have rather chosen to refer to the judicious utilization of
non-renewable resources, because their continued use and exploitation cannot be sustained
in the long term.

It is therefore inappropriate to refer to non-renewable resources in the manner expressed in
clause 23(b).

Proposal

It is urged that clause 23(b) should be deleted.  If it is not possible for clause 23(b) to be deleted,
then paragraph (iii) should be amended to read on the following lines -

"(iii) secure sustainable development and use of renewable natural resources, and judicious
utilization of non-renewable resources".

Motivation

The Chamber urges that in regard to the formulation of a constitutional right on the environment, a
balance must be struck between environmental protection on the one hand, and essential economic
development on the other.

PROPERTY RIGHTS AND LAND RIGHTS (CLAUSES 24 AND 25)

The Issue

Section 71 of the IC provides that the new constitutional text shall comply with the Constitutional
Principles contained in the Schedule 4 to the IC and must be certified by the Constitutional Court as
so complying.  Constitutional Principle II set forth is Schedule 4 provides that "Everyone shall



enjoy all universally accepted fundamental rights, freedoms and civil liberties, which shall be
provided for and protected by entrenched and justiciable provisions in the Constitution, which shall
be drafted after having given due consideration to inter alia the fundamental rights contained in
Chapter II of this Constitution." The issue thus is that property rights should be provided for and
protected in the final Constitution.

The Problem

In view of section 71 of the IC it is sterile to argue for or against the constitutional protection of
property rights.  There is, however, considerable scope for debate on the content of a property
clause in the final Constitution.  The problem lies in determining that content.

Proposal

The Chamber proposes that the final Constitution should include a property clause formulated
along the lines of option 3 set out in clause 24 of the WD.

Motivation for the proposal

Such a clause:

(a) accords with Constitutional Principle II set forth in Schedule 4 of the IC;

(b) can be interpreted to cover a broad range of rights and has the flexibility to cover new
classes of rights as they may develop;

(c) is not absolute in its protection of existing rights or past privilege;

(d) ensures that compensation will be payable for property expropriated but affords a flexible
and just means of determining such compensation; and

(e) will not prevent land reform measures and will protect persons who become property
owners (including those who became owners as a result of land reform measures).

It may be argued that option 2 would satisfy the points raised in (b), (c), (e) and possibly (a) above.
Option 2 would not, however, satisfy point (d) in view of subclauses 2(b) and 3(d) of option 2.
Option 3 is therefore to be preferred.

In the Chamber's submissions on socio-economic rights it sets out the reasons why it is opposed to
the inclusion of socio-economic rights in the final Constitution.  For these reasons the Chamber is



opposed to the inclusion in clause 25(3) of the WD of a right to equitable access to land.
Furthermore, to the extent that steps must be taken by the State to facilitate access to land, no
specific provision as contained in clause 25(3) is required since this matter can be dealt with in
terms of options 2 or 3 under clause 24.

SOCIO-ECONOMIC RIGHTS (SECOND AND THIRD GENERATION RIGHTS
(PARTICULARLY CLAUSES 25 AND 26)

The Issue

The chief issue is whether or not the Chapter on the Bill of Rights in the final Constitution should
contain justiciable socio-economic rights.

The Problem

The Bill of Rights in the IC already contains certain justiciable rights which could be defined as
"socio-economic" in nature, e.g. the right to a basic education and the right to an environment
which is not detrimental to health or well-being.  These require positive State action and
expenditure to "deliver" on the content of the relevant right.  The WD contains additional socio-
economic rights, e.g. the right of access to housing and land (clause 25) and to health care services,
sufficient food and clean water, and a social security system (clause 26).

Proposal

The Chamber opposes the inclusion in the final Constitution of any fully justiciable socio-economic
(“second and third generation") rights over and above those which are included in chapter 3 of the
IC.  Provisions relating to the achievement of socio-economic goals should be contained in ordinary
legislation rather than in the Constitution.

It is stressed that this view does not constitute opposition to the goals of reconstruction and
development in South Africa.  However, the Chamber believes that their achievement is not reliant
upon the entrenchment of justiciable socio-economic rights in the Constitution.  In fact, these goals
will be better achieved if the aforementioned rights are omitted from Chapter 2. In addition, the
Chamber considers that the remaining provisions of the Bill of Rights (i.e. classical political rights
and rights to personal freedoms) would be more effective as a check on government action were
justiciable socio-economic rights excluded from the Constitution.

Motivation



The Chamber does do not wish to debate the exact distinction between categories of rights; instead,
we concern ourselves here with the proposed inclusion in the Constitution of rights such as rights
of access to housing, land, health care services, food and water, social security and a right to
education beyond "basic education".  We refer to these as "socio-economic rights".  Our
representations proceed from the premise that these rights would be fully justiciable before the
courts.  This would create a legal obligation on the government (not merely a moral or political
one) to "deliver" on the content of these rights.  In so doing, the Constitution would not only
instruct the government what not to do, but would also shape its socio-economic political
programme.

The Chamber supports the goal of the social and economic upliftment of our population.
Significant steps towards fulfilling the basic needs of all South Africans would lead to greater
stability, which is essential for attracting investment to this country.  This would in turn fuel
economic growth, thus generating the capital to fund further socio-economic reform.  Thus the
interest of business and the private sector are inextricably linked to the success of reconstruction
and development programmes, and the two coexist in a mutually-dependant relationship.

Whilst the Chamber supports the ultimate goal of meeting the basic socio-economic needs of all
South Africans, we do not consider it necessary or prudent to attempt to achieve this goal by
entrenching justiciable individual rights to the abovementioned social goals in the Constitution.

The chief reasons for our view are as follows:

1. The entrenchment of socio-economic rights is not essential for the implementation of
reconstruction and development programmes:

1.1 The Government does not require a constitutional "instruction" before it can implement a
certain political programme.  In the event that a democratically-elected Government deems
it necessary and/or desirable to establish and fund welfare and development programmes,
the implementation of such programmes will, in general, be quite within its constitutional
powers.  In other words, reconstruction and development does not require a constitutional
"enabling clause".

1.2 Therefore it cannot be said that the very ability of the government to implement socio-
economic programmes for the needy is dependent upon the relevant individual "rights"
being justiciably entrenched in the Constitution.  The only relevant question is whether or
not it is desirable to entrench these rights in a justiciable bill of rights.

2. The entrenchment of justiciable socio-economic rights in the Constitution is not desirable:



2.1 It is argued in favour of the entrenchment of justiciable socio-economic rights in the
Constitution that it is desirable to subject the government to something more than merely a
political or moral duty to bring these rights to fruition, i.e. an enforceable legal duty.  The
Chamber cannot agree with this proposition.

2.2 The Chamber regards as the primary purpose of a bill of rights the delineation of the limits
within which the government may take decisions and act on them.  It should therefore act as
a device to protect the citizen from state action which is unduly intrusive into his or her
rights, and not as a programmatic political document.

2.3 The Chamber believes that the government's prerogative of political decision-making within
the framework of the Constitution would be unduly limited by the entrenchment of
justiciable socio-economic rights.  Governments are elected on the basis of certain political
priorities, and must budget accordingly.  If the rights in question were all to be enforceably
entrenched, and assuming that the government considered itself bound to follow the
directions of the Constitution and the subsequent orders of the Constitutional Court, this
could render the government unable to tailor its policies and priorities in accordance with
the particular circumstances of the day.  The legislative and executive wings of government
could, in fact, become more reactive to the directions of the Constitutional Court than
politically pro-active.

2.4 The negative consequences of this situation for business are manifold.  Persons aggrieved by
the government's failure to meet socio-economic needs could approach the Constitutional
Court for relief. If the Court accepted that there was an infringement of a right, it would
have to order the government to remedy the problem, and would in so doing force a
revision of the government's preconsidered policy.  The government would not have
budgeted for the project which it is now obliged to carry out, and would therefore either be
unable or unwilling to comply with the order (the consequences of which are discussed
below), or would have to raise the necessary funding.  The latter course would mean either
retracting already-dedicated funds from a project and applying them to the project which
they are now legally obliged to implement (which may, of course, not have an intrinsic
"superiority" over the other project in any event), or somehow raising the additional funds
required.  The spectre of ad hoc revenue collection from the existing tax base then looms
large, a situation which would discourage both foreign and local investment and
entrepreneurship, which require sufficient certainty as to the costs which will attach to any
venture.  This would in itself severely compromise the growth of the economy and therefore
also hamper reconstruction and development.

2.5 It is particularly undesirable at this stage of our country's development to entrench the
relevant socio-economic rights in a South African Constitution, and therefore "guarantee"



political priorities in areas which most other countries regard as being within the discretion
of the elected government.  The cost of equipping the country with the required
infrastructure to realise such "rights" will be enormous; certainly the task at hand cannot be
fully achieved in one year or even several years.  This means that, given these resource
limitations, some prioritisation of socio-economic rights would be essential.  Yet it is
impossible, for example, to justify prioritising housing above health where the right to both
is guaranteed, or urban areas above rural areas where all citizens enjoy the same right.  Thus
the entrenchment of such rights in the Constitution will not allow the government much
room to implement policies on a priority basis.  In practical terms, it is only possible for the
government to carry out reconstruction and development in a practical and effective
manner, taking into account the limited funding and resources available to it, if it enjoys the
freedom to set its own political priorities and is confident that it has the funds to carry out
its decisions.  Failure to do so, and failure to implement successfully what the citizens of the
country desire, should have its political sanction at the polls.

2.6 Therefore the Chamber believes that the inclusion of socio-economic rights in justiciable
form in the Constitution could precipitate a financial and organisation crisis in government.
Further, this could lead to reactive prioritisation of government programmes, which would
be a drain on resources and would hamper the smooth implementation of considered
political priorities and budgeting.  The resulting loss of financial and political certainty and
predictability would have an adverse effect on the private sector and therefore also on the
growth of the economy.

2.7 The above conclusions are premised upon the consideration that the government will feel
itself bound to follow the socio-economic "instructions" of the Constitutional Court.
However, there is no certainty that this would be the case, either because the government
could not afford to comply, in terms of time, money or other resources, or because it would
simply decide not to comply.  In both cases, this could cause disillusionment with the entire
concept of constitutionalism and rights protection, thus compromising the effective
protection of classical rights to personal freedom and political rights.

2.8 It is in the nature of society that its socio-economic goals and priorities change over time to
adapt to modern trends and circumstances.  The Constitution, intended to be an immutable
document to serve the country for decades to come, is therefore not the place to set these
goals.

2.9 The IC assigns as provincial competencies many of the areas in respect of which socio-
economic rights apply.  Therefore the primary responsibility for "delivering" these rights lies
with the respective provinces.  This will lead to certain disparities, seeing as the provinces
have varying financial resources and different organising capabilities,   and potentially even



to claims of unfair discrimination before the Constitutional Court on the basis that some
provinces can deliver on rights, but others cannot.

The Chamber believes, therefore, that the gains to be made by including justiciable socio-economic
rights in the final Constitution are probably very few.  The disadvantages would far outweigh the
benefits.  Far from facilitating reconstruction and development, the entrenchment of such rights
may in fact cause a severe breakdown in the orderly development of our country.

ACCESS TO INFORMATION (CLAUSE 31)

The Issue

The issue is the determination of the formulation in the final Constitution of the right to access to
information.

The Problem

The WD provides (subject to the limitation of rights under clause 35) an unqualified right of access
to information held by the State.  There is concern that individuals may, through the exercise of a
right to information held by the State, obtain from the State private, confidential or valuable
information, the disclosure of which may adversely affect the interests of other persons.  The WD
also inappropriately extends the right to information to include information held by private
individuals and companies.

Proposal

The Chamber proposes that the new Constitution should contain a qualified right of access to
information held only by the State.  Such a right should be available only for the purpose indicated
in Constitutional Principle IX.  At the very least the right to information held by the State should be
limited to such information as is required for the exercise or protection of rights.  The right to
information held by natural or juristic persons should be addressed by way of ordinary legislation.

Motivation

The Chamber agrees with the view previously expressed by Business South Africa that the
Constitutional Principles contained in the IC should "form both the starting point and the substance
of the new Constitution.  As little as possible should be added to these Principles".

The unqualified right of access to any information held by the State, as contained in clause 31(1)(a)
of the WD, is inconsistent with Constitutional Principle IX which requires that provision shall be



made in the final Constitution "for freedom of information so that there can be open and
accountable administration at all levels of Government".  Such an unqualified right has the potential
for undesirable adverse impact on business activities where a third party seeks to secure from the
State access to any confidential information of commercial or other importance that is held by the
State but is not the property of the State.  This right to access to information by the State must be
qualified so as to safeguard private, commercial and other interests.

It is true that the concern that a right of access to State information may be used in such a way as
to affect adversely the rights of another person may be addressed, at least in part, by the protection
afforded the latter person through rights to economic activity, property and privacy, on the one
hand, and, on the other hand, by the limitations which may be placed upon the right to information
under the general limitations clause.  There would be a risk, however, that a Court adjudicating
between competing rights may allow access to information even though such access may impact on
another person's rights.  There is also a risk that legislation compelling an individual to disclose
valuable or confidential information to the State may not contain a sufficient bar against public
rights of access to that information.  The Chamber accordingly proposes that the right of access to
information held by the State should be qualified in accordance with Constitutional Principle IX.

At the very least, the qualification in section 23 of the IC should be retained, so that this right
extends only to such information held by the State as is required for the exercise or protection of
any rights.  It is wholly inappropriate that anyone having a mere interest in a matter should through
the exercise of this right be entitled to gain access to private and confidential information relating to
third parties.

The proposition that a right of access to information held by natural or juristic persons should be
available to persons by a way of a general right of access afforded in the Constitution is ill-
conceived.  The Chamber's views on the horizontal application of the Bill of Rights are addressed
elsewhere.  However in relation to the right of access to information it is our view that if such a
right is to be of horizontal application between individuals, it needs to be circumscribed very
extensively in the interests of preserving, for example trade secrets, know-how and patentability of
impending inventions.  A limitation as to such information as is required for the exercise or
protection of any rights is inadequate.  Information which is legally privileged; which cannot be
disclosed without contravening a prohibition imposed by any law or any order of court; which is
confidential and, if disclosed, may cause substantial harm to a party; and information which is
private personal information relating to a third party and which such third party does not wish to be
disclosed could still be required to be disclosed.  It is proposed that the better course is to provide
by way of ordinary legislation for limited rights of access in particular circumstances and contexts
and to particular persons on a piecemeal basis, for example as in the case of financial reporting
requirements applicable to public companies.



JUST ADMINISTRATIVE ACTION (CLAUSE 32)

The Issue

The issue is the determination of the formulation in the final Constitution of the right to
administrative justice.

The Problem

The right to "reasonable" administrative decisions by the State is not guaranteed in Option 1 set
forth in clause 32.  The right to administrative justice should have the broadest possible application
against the State, but should be appropriately limited in its application between individuals.

The Proposal

The criterion of "reasonable" State administrative action should expressly be included in the final
Constitution.

The Chamber strongly opposes a horizontal application of this right.  Such application is
inappropriate and impractical in relation to decisions taken by individuals and private bodies in a
commercial environment.

If the Chamber's submissions in this regard are unsuccessful, the horizontal application of this right
should be appropriately limited in the final Constitution.

Motivation

The Chamber's views on the horizontal application of the Bill of Rights are addressed elsewhere.  In
relation to the right to administrative action, it is our view that this right should not be of horizontal
application.  Where employee rights, duties or legitimate expectations are affected, these are better
addressed by the provisions of the labour law and the contractual relationship between employer
and employee.  Similarly, in a commercial environment the requirement to furnish reasons to all
persons having an "interest" in a particular matter is both impractical and inappropriate.  The
existing law governing corporate reporting and disclosure together with further developments in
this regard, for example the King Committee Report on Corporate Governance appropriately
addresses these interests.  The Chamber accordingly strongly opposes the horizontal application of
this right.

In a democratic society, the State must be seen to be accountable, open and transparent and public
interests must be taken into account.  As a cheek against arbitrary and abusive State power, an



individual's right of administrative justice against the State should be as extensive as possible.  Such
a right against the State should accordingly be widely cast in the Bill of Rights, and should be
subject only to the general limitations clause.

In line with this approach, it is considered essential that all persons should have the right to
"reasonable" administrative action by the State.  Our courts have generally refused to review
administrative acts or decisions of the State on the basis of reasonableness alone.  In order to
qualify as an accepted ground for review, it has been held that the unreasonableness must be so
gross as to amount to manifest injustice.  An open and democratic State should not have any
interest in shielding the decisions of its administrators from judicial scrutiny of the reasonableness
of their decisions.  A sanction should also exist for unreasonable decisions of the State.  This
approach is followed in the United Kingdom and is supported by the South African Law
Commission.

The Chamber accordingly proposes the inclusion of an express “reasonableness" criterion in
relation to an individual's right to administrative justice as against the State.  The Chamber further
proposes that the final Constitution should expressly require the reasons to be furnished by the
State for administrative actions to be "proper and adequate".  Such reasons should be intelligible
and deal with the substantial points which have been raised.

Alternative position

The power of the State as against its citizens is of a very different nature to the power that may be
wielded by individuals who find themselves in conflict with each other.  Different considerations
accordingly apply to the different relationships.  The Bill of Rights should recognise that a more
limited right of administrative justice is appropriate between private individuals operating in a
commercial environment and who have many other mechanisms (including the private law)
available to them, for regulating their relationship.

If the right to administrative justice is to have horizontal application, any limitation thereof will be
tested according to the criteria contained in the general limitations clause.  The general limitations
clause may be acceptable as regards the limitation of this right against the all powerful State.  It
may however not adequately address the limitation of this right between private individuals whose
competing rights have to be balanced.

The view that a fundamental right applying vis-à-vis the State and its subjects may have to be
limited in its application vis-a-vis two private individuals appears to have been accepted in the WD
in relation to the right to access to information (clause 31).  Whilst the right of access to any
information held by the State is unqualified in any respect by clause 31, the right to information
held by a natural or juristic person is expressly qualified in that the right extends only to such



information as is required "for the exercise or protection of any rights".  It is submitted that similar
considerations apply to the limitation of the horizontal application of the right to administrative
justice.

The following factors are relevant to the limitation of the horizontal application of the right to
administrative justice.  The right to administrative justice should only apply where rights (as
opposed to interests) are adversely affected.  It should not extend to persons whose mere interests
are affected.  Reasonableness should not be a basis for review because, subject to the requirements
of the law, individuals should be allowed to conduct their private affairs in the manner they think
fit.  The right to fair procedure should not apply where the administrative action is of general
application and the requirement to furnish written reasons should be subject to the necessary
practicalities.

The Chamber accordingly recommends that a clause along the following lines be included in the
final Constitution in relation to just administrative action:

"32(1) Everyone has the right to administrative action by the State that is lawful, reasonable
and procedurally fair.  Everyone has the right to be given proper and adequate
written reasons by the State for such administrative action, unless the reasons have
been published.

(2) Everyone whose rights have been adversely affected by the administrative action of
natural or juristic persons has the right to lawful administrative action, fair
procedure (unless the administrative action is of general application) and where
practicable, written reasons.

LIMITATION OF RIGHTS CLAUSE 15

The Issue

The issue - as set forth in the various permutations of clause 35(1)(a) - is whether the rights in the
Bill of Rights may be limited to the extent that the limitation is reasonable, reasonable and
justifiable, reasonable and necessary, necessary, or justifiable (in an open and democratic society
based on freedom and equality).

The Problem

If the extent of the limitation of rights in terms of clause 35 does not include the requirement of
necessity, it could lead to greater State interference in the affairs of persons (including legal
persons) than is considered acceptable.



Proposal

The Chamber supports the inclusion of a limitations clause in the final Constitution and proposes
that the rights in the Bill of Rights should be limited only to the extent that the limitation of a right
is reasonable and necessary.

Motivation

The Chamber supports the inclusion in the final Constitution of an express provision setting out the
criteria which must be met to justify a limitation of a fundamental right.  This will give direction to
the Constitutional Court as it develops its jurisprudence relating to the acceptable limitation of
rights.

The purpose of the Bill of Rights is to secure individual rights and thus the infringement of such
rights must be the exception to the rule.  It follows that the State should, in seeking to achieve a
political goal, be obliged to select that method of achieving it which infringes the fewest rights as
possible and which infringes such rights as little as possible.  If a method which is less invasive of
rights is possible, then the more invasive method is not "necessary" and ought therefore not to be
constitutionally justifiable.  The first question dealing with the validity of every limitation ought
thus to be whether that limitation is "necessary", i.e. whether the same goal could have been
achieved by another means which would have invaded fewer or less important rights.  If the answer
to that question is yes, the next question arises, namely is this limitation a reasonable limitation?

It could be argued that the test of "reasonableness" would in any event involve the test of
"necessity", or else that the test of "justifiable" includes the test of "necessity".  Without attempting
to add to the debate on the exact content of these words, suffice it to state that should any of these
words be omitted from the final Constitution, the Constitutional Court will have to have regard to
that fact and could thus conclude that the intention was that the omitted word should not be part of
the test.  Since clause 35 does not provide the option of "reasonable, justifiable and necessary" the
Chamber proposes that any limitation should at least be reasonable and necessary rather than any of
the other permutations provided in the clause.

APPLICATION OF THE BILL OF RIGHTS - THE PRINCIPLES OF  VERTICALITY/
HORIZONTALITY CLAUSE 38 (1))

The Issue

The issue to be determined is whether the Bill of Rights contained in South Africa's final
Constitution should apply only against the State (vertically); or also between private citizens



(horizontally).  If it is also to have horizontal application, the specific rights which may be so
applied should also be determined.

The Problem

The horizontal application of the Bill of Rights will lead to a confusion between human rights and
civil rights.  Because different considerations apply to the limitation of a right as between the State
and its citizens, and as between private individuals, a single general limitations clause may not be
adequate in this regard.  Certain fundamental rights, though acceptable in a Bill of Rights having
only vertical application, should not have horizontal application even if such application is possible.
In the absence of an express indication as to which rights are to apply horizontally, uncertainty
results.

The Proposal

The Chamber strongly urges that the Bill of Rights should apply only indirectly between private
citizens by way of an interpretation rule such as is contained in clause 39(3) of the WD.

If certain of the fundamental rights contained in the Bill of Rights are to have direct horizontal
application, the final Constitution should clearly spell out which rights have such horizontal
application.

Motivation

In the Chamber's view the main thrust of a Bill of Rights should be to protect the individual against
the abuse of State power.  It should not create or reform rules of private law.  Any concerns
regarding the abuse of private power should be addressed through legislation.  Horizontal
application of the Bill of Rights would lead to the creation in constitutional law of a separate rights
jurisdiction over private law matters.  Anomalies may arise between the interpretation and
application of such rights in the constitutional and private law arenas which would create
uncertainty and encourage aggrieved parties to go forum shopping.  A single uniform standard
should apply in civil law.

The horizontal application of the Bill of Rights may also result in the application of two different
standards of limitation of a right.  The limitation of a right which vis-a-vis the more powerful State
and its subjects may be seen to be unreasonable may be eminently reasonable and acceptable vis-a-
vis two private individuals with competing interests.  This dual limitation standard would create
confusion as to the essential content and general application of a right.



The Chamber proposes that the Bill of Rights should apply only indirectly between private citizens
by requiring the courts to interpret any law in accordance with the provisions of the Bill of Rights.
The Chamber accordingly recommends the retention of clause 39(3) of the WD and proposes that
in the final Constitution the Bill of Rights should expressly be stated to bind natural and juristic
persons only in so far as provided for in that clause.

Alternative proposal

Clause 7 of the WD expressly provides that only the State is required to respect the rights in the
Bill of Rights.  The WD also expressly provides for the horizontal application of the right not to be
discriminated against (clause 8(3)) and the right of access to information (clause 31).

By clause 38(1) of the WD the Bill of Rights will bind all natural and juristic persons, where
applicable, It is not clear whether the word applicable is used in this clause in the sense of "that
which may be applied” or "to the extent that the nature of right permits" (as used in clause 38(3)
Option 1 in regard to the entitlement of juristic persons to rights); or in the sense of "what is
appropriate/suitable/proper".

It will accordingly be left to the Constitutional Court to determine the meaning of the words,
"where applicable", and the circumstances in which the Bill of Rights will also apply to relationships
between private citizens.  In the interests of clarity and certainty it is proposed, in the alternative to
the proposal set forth above, that the final Constitution should specify (as has been done in clauses
8(3) and 31) the rights which are to have a direct horizontal application.

The Chamber has addressed elsewhere the rights which it considers should not have horizontal
application.  These include the rights to just administrative action, access to information,
environment and basic education.

ACCESS OF JURISTIC PERSONS TO THE BILL OF RIGHTS (CLAUSE 38(3))

The Issue

The issue is the determination of the specific fundamental rights which juristic persons should be
entitled to and the manner in which such entitlement should be formulated in the final Constitution.

The Problem

Option 1 as formulated in clause 38(3) of the WD contemplates that certain fundamental rights may
be available to some but not all juristic persons.  There is a risk that certain important rights may
inadvertently be omitted, if Option 2 is adopted.



Proposal

The Chamber proposes that the entitlement of juristic persons to the rights contained in the Bill of
Rights should be determined solely by the nature of the right, and not by the nature of the juristic
person itself.

Motivation

The Chamber welcomes the fact that the WD recognises that juristic persons are worthy of
protection under the Bill of Rights.

Option 2 of clause 38(3) of the WD proposes that the rights applicable to juristic persons should be
expressed in the final Constitution in the form of a list.  The danger inherent in this approach is that
certain rights may inadvertently be omitted.  For example, whilst accepting that the list provided in
Option 2 is offered merely as an example, it is noted that the right to equality, including the right
not to be unfairly discriminated against, has been omitted.  It is submitted that there is no basis to
exclude juristic persons from this right.  The right to equality before the law and the right to equal
protection and benefit of the law and the right not to be unfairly discriminated against are equally
applicable to and of equal importance to both individuals and juristic persons (especially those
juristic persons operating in a commercial environment).  There is no reason why this fundamental
right afforded an individual should be forfeited when such individuals associate and act in co-
operation.

In addition, if Option 2 were to be accepted, it could happen that a right which is not patently
applicable to juristic persons, and which has accordingly been omitted from the list contained in the
final Constitution, could in certain circumstances prove to be indeed so applicable.  This would
require a Constitutional amendment with its attendant formalities.  It is proposed that the better
course would be to allow the Constitutional Court in each case to exercise its discretion as to
whether or not a fundamental right is applicable to juristic persons.  The Chamber accordingly
prefers the formulation of this right as contained in Option 1.

In terms of Option 1 of clause 38(3) of the WD juristic persons are entitled to the rights in the Bill
of Rights to the extent that the nature of the rights permit.  By this it is understood that certain
rights (for example the right to citizenship and the right to life) by their very nature are not capable
of being applied to juristic persons.  Access of juristic persons to the Bill of Rights is, however,
further qualified in Option 1 by the very nature of the juristic person itself.  It would appear that it
is contemplated that different fundamental rights could apply to different organisations such as
companies, trade unions and churches in different ways.  It is not clear on what basis such a
distinction is to be made.



In the Chamber's view if a right, by its nature, is capable of being applied to juristic persons it
should be available to all juristic persons, irrespective of their nature.

The Chamber accordingly proposes that Option 1 under clause 38(3) be included in the final
Constitution, but that it be amended to read as follows :

"Juristic persons are entitled to the rights in the Bill of Rights to the extent that the nature
of the rights permit."

THE SOUTH AFRICAN RESERVE BANK (SARB) (CLAUSES 198-200)

The Issue

The Chamber does not consider that the independence and impartiality of the Reserve Bank as
required in Constitutional Principle XXIX are adequately assured in clauses 198, 199 and 200 of
the WD and therefore these clauses do not sufficiently provide the cheeks and balances appropriate
for the Constitution.

The Problems

1. The formulation in the WD does not ensure that the Reserve Bank is insulated from political
pressure.

2. The IC does not provide the Governor and the Board of the Reserve Bank with immunity
from dismissal by government.

3. The primary objective of the Reserve Bank as postulated in clause 199 "is to protect the
value of the currency".  The Chamber would argue that while the protection of the currency
is laudable as an objective it is largely unachievable in modern economic circumstances and
therefore misplaced in a constitution.

4. Clause 200 is too general in specifying that the powers and functions of the Reserve Bank
shall be "those customarily exercised and performed by central banks", which must be
determined by national legislation.

Proposal

The Constitution should be more specific about the actual powers and functions which should
appear in the Reserve Bank Act, as it has been in the case of the Financial and Fiscal Commission.



In doing so the monetary checks and balances of the Reserve Bank in relation to the fiscal and
other economic policies of Government should be more clearly enumerated.

The Constitution should also spell out the accountability requirements of the Reserve Bank to
Parliament.  The South African Reserve Bank Act 90 of 1989, in clause 32, currently requires the
Reserve Bank to submit certain information to the Department of Finance, including a statement of
assets and liabilities and the annual financial statements for submission to Parliament.

The Constitution itself should require that these statements be submitted to Parliament together
with a report, at least at six monthly periods, from the Governor on monetary policy applied over
the last period reported on.  The Governor at this time should be called publicly to account for the
Reserve Bank's monetary policy and operations to the Joint Parliamentary Committee on Finance.

Motivation

Reserve Bank independence, to be effective, should include a broad set of rules guaranteeing such
independence, including those affecting the Reserve Bank's monetary policy mandate, its financial
independence, and the composition, appointment and duration of the terms of office of its
managers.

The primary objective of the Reserve Bank should be to provide an environment of monetary and
financial stability in the interest of balanced and sustainable economic growth.  This more general
statement of intent rather than the present phrase "to protect the value of the currency" is preferable
because the linkages between inflation, the exchange rate, interest rates and sustainable growth are
constantly changing in relation to fundamental developments in the domestic and international
economies.  This will be particularly so in a very open economy such as in South Africa which is
once again a full partner in world trade.

Furthermore, South Africa is part of an international community in which capital is highly and
increasingly mobile, with inevitable consequences for exchange rates.  Currency markets world-
wide can be alarmingly volatile, often moving against fundamental economic trends.  Under such
circumstances it seems futile to entrench in the Constitution a policy which no Reserve Bank could
reasonably be expected to achieve at all times.



I. R. EDEN
Hennenman

26 January 1996

Just a short note as a farmer to the constitutional assembly saying that the inclusion of the
property rights clause is an absolute necessity.

Equal access to land and landownership and the protection of property rights are one of the
most basic human needs.  Our entire livelihood is coupled to land and without which we have no
future.  Therefore property protection in the constitution Is needed.  It must not be left to the
government of the day whoever it may be to chop and change as it suits them.

Even property owners in towns and cities will also be effected if this clause is not included.
Every home owner how big or small has the same right to his or here property.

Therefore, please give us the security we need and a future In the R.S.A.. and include the
property rights clause In the new constitution.



THE NATIONAL TELEVISION AND VIDEO ASSOCIATION OF SOUTHERN AFRICA
CAPE CHAPTER

24 January 1996

The National Television & Video Association is the strongest association of practitioners of
television in the country. It is with the wellbeing of our members in mind that we wish to state that
we consider intellectual rights a part of fundamental human rights and, therefore, inviolable.

Intellectual rights impact on the arts, on communication, on science and on technology, all of which
are essential for the prosperity and credibility of South Africa.  They have been trampled on during
the apartheid era for a number of reasons.  The time has come to afford them constitutional
protection.

We, therefore submit that the following clause be incorporated in the Bill of Rights, being Chapter
2 of our new Constitution;

INTELLECTUAL RIGHTS

Every person has the right to the protection of the moral and material interests resulting from
literary, artistic or scientific productions created by them.

This is derived from Article 27(2) of the UNITED NATIONS' UNIVERSAL DECLARATION OF
HUMAN RIGHTS, which was adopted and proclaimed by 48 countries on 10 December 1948.

RENALDO VAN DER WESTHUIZEN
CHAIRMAN



REMBRANDT GROUP LIMITED

17 February 1996

PROTECTION OF INTELLECTUAL PROPERTY IN A BILL OF FUNDAMENTAL
RIGHTS

The Rembrandt Group of Companies is a South African industrial group which has extensive
interests in various sectors of the South African economy.  Companies within the Rembrandt
Group are inter alia major producers and merchandisers of consumer goods on the South
African and international markets.  Like all producers of consumer goods, member companies
of the Rembrandt Group use trade marks to distinguish their products from those of others.
The goodwill attached to these trade marks has been built up over many years at considerable
expense.  To demonstrate the value of trade marks generally, it may be appropriate to quote
from an article which appeared in the U. S. magazine FINANCIAL WORLD of August 1995
in which the undermentioned valuations (in US Dollars) were quoted against the following
trade marks:

COCO COLA - US $ 39 050 million
MOTOROLA - 17 147 million
MICROSOFT - 15 284 million
KODAK - 11 594 million
KELLOGGS - 11 003 million

Companies within the Rembrandt Group, which produce and sell branded consumer articles,
were responsible for more than 50% of the total earnings of the Group during the 1995
financial year.  The aggregate of the South African trade mark portfolios of the various
member companies of the Rembrandt Group runs into thousands of trade marks.  This, we
submit, illustrates the Rembrandt Group's involvement in and commitment to the South
African economy and the importance of trade marks to the Group.  The Rembrandt Group
considers its trade marks as one of its most valuable assets.  It intends continuing to invest in
South Africa and expand its trade mark orientated business operations, both locally and
abroad.

1. What is a Trade Mark?

The main purpose of a trade mark, also known as a brand name, is to distinguish own
products from other products.  Trade marks, collectively with patents, copyright and
designs, are known as intellectual property because they are created as a result cf
intellectual effort.  Trade marks are important to international trade.  They are very
valuable property in their own right.  It has been observed that a trade mark is that
which makes tomorrow's business more than a mere accident.  Through the sales,
promotion and advertising of products, "brand equity" is created which can be defined



as the commercial value and repute of a trade mark.  By distinguishing products, trade
marks serve to stimulate competition in the marketplace on the basis of quality and
price.  In addition, the protection of intellectual property is an incentive for new
research and development of products from which general society can only benefit.

It is our submission that trade marks, together with other forms of intellectual property,
are deserving of protection as a basic human right in terms of the proposed New
Constitution of South Africa.

2. The Protection of Intellectual Property in a Bill of Rights

Intellectual property is internationally accepted as a sui generis form of property.  It is
inter alia protected in the Constitution of the United States of America.  Article 1,
Section 8 of the United States Constitution provides that Congress is empowered "to
promote the progress of science and useful arts, by securing for limited times to
authors and inventors, the exclusive right to their respective writing and discoveries ".
This provision provides the cornerstone for the protection of intellectual property in the
United States of America.

It is also significant that the Universal Declaration of Human Rights, which was
adopted by the General Assembly of the United Nations in 1948, deals with other
forms of property separately from intellectual property.  The above Declaration was
intended to proclaim a common standard of achievement to be striven for by the
Community of Nations and sets an eminent international norm for the protection of
human right;.  Article 27(2) of the Universal Declaration of Human Rights states the
following:

"Everyone has the right to the protection of the moral and material interest
resulting from any scientific, literary or artistic production of which he is the
author".

The above is a clear enshrinement of the individual's right to acquire, own and enjoy
protection for his intellectual property.

3. Safeguarding Intellectual Property Rights

The trade marks and associated brand equity belonging to the Rembrandt Group have
been established by dint of tireless effort and the expenditure of considerable expertise
and financial resources.  They represent an enormous financial investment.  We submit
that the investment in trade marks and the associated brand equity in the international
marketplace, are as deserving of protection in a modern market orientated economy as
land and other forms of tangible or corporeal property.



We also submit that, while Section 24 of the working draft of the New Constitution
may deal adequately with the protection of immovable property and perhaps other
forms (if corporeal property, it does not purport to deal with intellectual property.

Trade marks and other forms of intellectual property are much more vulnerable forms
of property than tangible property, and require extensive, additional protection against
infringement.

4. South Africa's International Obligation to Protect Intellectual Property

South Africa is a party to a number of international conventions which place an
obligation on South Africa to protect intellectual property in conformity with the norms
and standards adopted by the international community.  In particular, reference is made
to the Paris Convention of 1883 and to the recently adopted Agreement on the Trade
Related Aspects of Intellectual Property Rights (TRIPS) the conclusion of which
formed a part of the Uruguay round of negotiations on the General Agreement on
Trades and Tariffs (GATT).

5. Conclusion

South Africa currently grants protection to trade marks and other forms of intellectual
property.  The standards of protection for intellectual property under South African
law compare favourably with that provided elsewhere in the world.  This is beneficial to
the South African economy, industrial progress in South Africa and to the attraction of
foreign investment.  It is of national interest that the level of protection should remain
at a high level.

Moreover, it is essential to the individual inventor and the small business enterprise that
its new invention or business efforts in the form of intellectual property, be protected as
witnessed in so many other economies.  There are many instances where the future ant
the existence of a small business is dependent upon the protection of its intellectual
property to the fullest extent of the law.

The only way in which this can be safeguarded is for intellectual property to be
entrenched as a fundamental right in the New Constitution.

In summary, it is the earnest request of the Rembrandt Group of Companies that a
clause to the following effect, and derived from Article 27(2) of the Universal
Declaration of Human Rights, be incorporated in the Bill of Rights of the New
Constitution:

"Everyone has the right to the protection of the moral and material interest
resulting from any industrial, scientific, literary or artistic production of which he



is creator, including but not limited to patents, trade marks, copyright, designs or
brand equity which he is the proprietor".

Accordingly, if this written submission do not find favour, we would appreciate the
opportunity to make further representations orally.

M H VISSER
MANAGING DIRECTOR



29th January 1996

The working draft of the New Constitution if implement will ensure an elected dictatorship.

The Bill of Rights does not ensure.

1. Proper Property Rights.

2. Second generation rights are absurdity for the simple reason that no right can be a claim on
a third party.

3. Clause 35
Limitation of Rights
This clause effectively negates the whole bill of rights.  If this clause is retained the might as
well be no Bill of rights at all.

4. There is no provision for the citizens to call and hold referenda.  Without this right
parliament will be sovereign and not the people.  Clearly this is not democracy.

The connection between legislation and the will of the people is often very tenuous.

I suggest you read THE PEOPLES LAW BY GEOFFREY WALKER.

If you need help in finding a copy I can be of assistance.

I hope you will give these matters your urgent attention.

A HOFFENBERG



INTERDENOMINATIONAL COMMISSION ON EDUCATION
(ICET) AND SUBCOMMISSION FOR EDUCATION AND
TEACHING (SCET) OF THE DUTCH REFORMED CHURCH

15 February 1996

COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION

INTRODUCTION

The Interdenominational Committee for Education and Teaching comprises the members of the
Nederduitse Gereformeerde Kerk (Ned Geref Kerk), the Nederduitsch Hervormde Kerk in Afrika
(Ned Herv Kerk) and the Gereformeerde kerke in Suid-Afrika (Geref Kerke).  These churches have
a membership of over three million and always have been involved in the promotion of education
which respects the ethos of parents.

The Commission is also linked to the Christian Education Forum which has a membership
exceeding ten million people of various races and languages

The Commission appreciates the invitation to comment on the Working Draft of the New
Constitution.

COMMENTARY

Section 3(2): Citizenship

The balance which is struck between the rights and the responsibilities of every citizen is
appreciated.  However, the Working Draft of the New Constitution does not elaborate to the same
extent the responsibilities of citizens as it does in the case of the rights of individuals.

Section 6: Languages

The distinction made in option 3 between official languages and national languages cannot be
supported.  It would not be in accordance with principles XI and XII of the present Constitution as,
in practice, some "national" languages will receive preference to others.

Section 14: Freedom of religion, belief and opinion



The church supports this section.  It believes that the term equitable does not imply equal time to all
religions of this country in a particular institution of the state, regardless of the religious
composition of the institution.

Section 15: Freedom of expression

(1) The church supports section 15, including option 1.
(2) To protect children against negative influences, a stipulation 2(d) should be added which
may read as follows:

"the making available of pornographic material to children or the publishing and distribution of
material which portrays pornography where children are involved."

Section 14: Property

The church is of the opinion that property rights should be entrenched and therefore opposes
option 1 .

Section 27: Children

The church is of the opinion that a further stipulation should be added to 27(1) which will
guarantee children the right to receive schooling in their own mother tongue, religion and ethos.
Such a provision may also be included in section 28.

This would be compatible with international rights of children of which the following are some
examples:

(1) The International Bill of Human Rights, section 26
Parents have a prior right to choose the kind of education that shall be given to their children.

(2) The Universal Declaration of Human Rights, section 18
Everyone has the right to freedom of thought, conscience and religion ... to manifest his religion of
belief in teaching, practice, worship and observance.

(3) The Convention against Discrimination in Education, section 1
It is essential to respect the liberty of parents... firstly to choose for their children institutions other
than those maintained by the public authorities but conforming to such minimum standards.

(4) The Convention against Discrimination in Education, section 1 5



It is essential to recognize the right of members of national minorities to carry on their own
educational activities, including the maintenance of schools ...

(5) The Declaration on the Elimination of all forms of Intolerance and Discrimination, pre-
amble
Considering that religion or belief, for any one who professes either, is one of the fundamental
elements in the conception of life and that freedom of religion or belief should be fully respected
and guaranteed.

(6) The Declaration on the Elimination of all forms of Intolerance and Discrimination, section
15
Every child shall enjoy the right to have access to education in the matter of religion or belief in
accordance with the wishes of the parents.

(7) International Covenant on Economic, Social and Cultural Rights, section 1 3
... the right of members of minorities to their own cultural life undoubtedly, and first and foremost,
includes the right to an education which protects the distinctive characteristics of the group.

Section 28: Education

(1) Section 28(2) should be amended to read as follows:

Everyone has the right to establish and maintain (at their own expense) with or without state funds,
private educational institutions.

The White Paper on Education 2 allows for state funding of independent (private) schools as is
normal practice in most countries.

(2) Option 2 which proposes the inclusion of paragraph (3) is strongly supported, for the
following reasons:

the omission of such a clause would be highly discriminatory against children and not compatible
with international practice. (See comments at section 27.)

The omission of paragraph (3) is not consistent with principles XI and XII of the present
constitution which are binding on the new constitution.

Section 29: Academic Freedom



The church is of the opinion that not one of the present options makes it possible for an institution
of higher learning to serve a particular ethos, religion or language group(s).  Such a right should be
clearly entrenched.

Section 109: Human Rights Commission

The church wishes to plead with the Constitutional Assembly to expand the brief of the Human
Rights Commission to include the promotion of the rights of minority groups.

This will

(a) be on a par with international development with regard to the rights of minority groups;

(b) promote peace and goodwill in South Africa; and

(c) acknowledge the rights of the ethnic, language and religious minorities in South Africa.

Section 171:        Basic values and principles governing public administration

It is proposed that a further stipulation be added to 1 71 (1)(i):

“ ....  provided that educational institutions with a particular ethos be permitted to retain staff
supportive of that ethos."

REV J J KEYTER
CHAIRMAN ICET AND SCET



NATIONAL COUNCIL OF WOMEN

SUBMISSION FOR DRAFT CONSTITUTION

Chapter 1 Founding Provisions

Section 6 : Languages
OPTION 2 ACCEPTED AS PER INTERIM CONSTITUTION

Chapter 2 Bill of  Rights

Section 8 : Equality
Subsection 2
OPTION 2 ACCEPTED.

Section 10 : Life
OPTION 2 ACCEPTED, BUT
Everyone has the right to life and the right to die with dignity.
(This covers the Living Will.)  There is growing international
support for individuals to have this right.

Section 11 : Freedom and security of the person
Subsection 2 - delete “bodily and psychological integrity”.

Section 15 : Freedom of Expression
This should be allied to Section 9 “Human Dignity”
Subsection 3
OPTION 1 ACCEPTED.

Section 19 : Citizenship.  (Definition required).

Section 21 : Economic activity
OPTION 1 ACCEPTED.

Section 24 : Property
OPTION 3 ACCEPTED.

Section 27 : Children
Subsection 1 (b) to read -
“to family care/parental care or appropriate alternative care
when removed from the family environment.

Section 28 : Education
OPTION 2 ACCEPTED.

Section 29 : Academic Freedom
OPTION 1 ACCEPTED.



Section 31 : Access to Information
Include Subsection 2 -
“This right must be regulated by national legislation.”

Section 32 : Just Administrative Action
OPTION 1 ACCEPTED.

Section 34 : Arrested, Detained and Accused Persons
Subsection 1 (e)
OPTION 1 ACCEPTED. without (.....)
Subsection 2 (e) Include Physical Exercise
Subsection 3 (e) delete ( ......)

Section 35 : Limitation of Rights
Subsection 1 (a) ACCEPTED “REASONABLE AND
NECESSARY”.
1 (c) CONSISTENT WITH THE REPUBLIC’S
OBLIGATIONS UNDER INTERNATIONAL LAW
Subsection 2 INCLUDE “UNFAIR”

Section 36 : States of Emergency
Subsection 2 (b) delete (......)

Section 38 : Application
Subsection 3
OPTION 1 ACCEPTED.

Chapter 4 Senate
OPTION 2 ACCEPTED.
The seat of the Senate must be located in the same place as the National
Assembly.

Chapter 5 Section 76 : Executive Authority of the Republic
Subsection 1
“The executive authority of the Republic is vested in the 
President AND THE CABINET”

Section 85 : Cabinet
OPTION 2 ACCEPTED BUT
We still see the advantage of a government of National Unity
for a further period of five years based on the Interim
Constitution.

Chapters 8 & 9 We accepted that these two chapters require expert legal
attention,
BUT
the provinces must retain their autonomy and not be “swamped”
by central government.



25 January 1995

The Constitution must contain:

1. Death penalty for murderers and rapist.
2. Death penalty for molesters of women, children and the elderly.
3. Private property ownership must be guaranteed.
4. Your home language must be guaranteed.
5. Intimidators like the ANC supporters during the elections must be punished by the 

law.
6. Unfair privileges by blacks, with less qualifications must be punished by the law.
7. Damage to property by strikers, must be punished by the law and they must be kept 

responsible for damages.
8. Strikes must be illegal.
9. Provinces must get Federal status.

H E CLOETE



G HOLLIDAY

12 SEPTEMBER 1995

CONSTITUTIONAL TALKSHOW - NNTV MONDAY SEPTEMBER 11 21.10PM

THANK YOU FOR YOUR ACKNOWLEDGEMENT OF MY PREVIOUS SUBMISSION
(YOUR LETTER DATED 18 AUGUST 1995).

THE QUALITY OF THE ARGUMENTS PUT FORWARD BY MOST OF THE
LAWYERS, MPs AND LEGAL REPRESENTATIVES ET APPEARING ON THE ABOVE
SHOW WAS MUCH IMPROVED ON PREVIOUS PERFORMANCES. HOWEVER,
VIEWS EXPRESSED REGARDING ASPECTS OF HUMAN RIGHTS (FULL
EQUALITY, RIGHT TO FREE EXPRESSION, INCARCERATION, TORTURE ET)
WHEN VIEWED WITHIN THE REAL WORLD, SOUND A SOMEWHAT HOLLOW
KNELL AS THIS INCIDENT THAT TOOK PLACE OUTSIDE SHOPRITE, SEA POINT
RECENTLY CLEARLY ILLUSTRATES:

SCENE: AN APPARENT BERGIE (LOOKING SOMEWHAT LIKE THE MOTOR BIKE
RIDER IN THE FILM 'RAISING ARIZONA' SHOWN ON TV1 ON SATURDAY
SEPTEMBER 9, EXCEPT HIS BEARD WAS A MATTED GINGER) WAS SQUATTING
AGAINST THE WALL BELOW THE SHOPRITE DISPLAY WINDOW, HOLDING A TIN
FOR RECEIVING HANDOUTS. A SO-CALLED 'COLOURED' WOMAN WHO
APPEARED TO HAVE SPENT THE NIGHT ON GREEN POINT OR SEA POINT
BEACH - POSSIBLY WITH A BOTTLE OF WINE - WAS SCREAMING OBSCENITIES
AT HIM IN SOMEWHAT DISJOINTED PROSE. THEIR EXCHANGES (WHILE I WAS
THERE - MOST SHOPPERS AND PEDESTRIANS HURRIED ACROSS THE
PAVEMENT SEPARATING THE TWO AS FAST AS THEY COULD) WENT
SOMETHING LIKE THIS:

SHE: JOU MA SE MOER, HOU VUILGOED!

HE: VOK OFF, JOU MOER!

SHE: JULLE WIT MENSE DINK DAT JULLE DIE EIENAARS VAN DIE HELE
WERELD IS. EK SE VOK OFF JOUSELF!

THE EXCHANGES CONTINUED IN SIMILAR VEIN UNTIL I WAS OUT OF EARSHOT.
THE POINT IS THAT UNLESS THE CONSTITUTIONAL COURT IS ABLE TO BE
SEEN TO PRACTICE WHAT IT ADVOCATES AND APPLY EQUALITY TO EACH AND
EVERY CASE, IT WILL HAVE FAILED IN ITS MISSION AND PROBABLY AT
CONSIDERABLE COST TO TAXPAYERS.

A STUDY AT PLACES SUCH AS ALEXANDRA INSTITUTE FOR DISABLED
PERSONS CASTS FURTHER LIGHT ON THE DILEMMA. THERE, SOME OF THE
NICEST, MOST ANGELIC PEOPLE ONE CAN EVER IMAGINE TO MEET APPEAR
TO ME STUCK IN SOME SORT OF A TIME WARP THEY ARE UNABLE TO ESCAPE
FROM. THEIR CONVERSATIONS OFTEN RESEMBLE A RECORD THAT REPEATS



PLAYING THE WORDS OF A SINGLE TRACK. THE REASON FOR THE LOGJAM I
HAVE ALREADY PROVIDED TO YOUR MR WILLIE HOFMEYR, BUT WILL
ELABORATE ON FOR THE BENEFIT OF THE CONSTITUTIONAL COURT.

IN ONE-TO-ONE MEETINGS A LOGJAM WILL OCCUR IF CONSENSUS FOLLOWED
BY 'HAIL FIEND, WELL MET' AND 'GO IN PEACE' ARE NOT CONCLUDED. IN THE
BASIC LOGIC PASSED ON TO MR WILLIE HOFFMEYR A LOGJAM WILL OCCUR
(INVOLVING CIRCUITOUS MEANDERING LEADING UP TO THE SAME SITUATION
THAT GAVE RISE TO THE CIRCUITOUS MEANDERING) WHEN THE FOLLOWING
IMPASSE IS REACHED

BASIC 'GREATER BASIC 'LESS THAN'
THAN' SYMBOL SYMBOL

LOOKING GLASS

WHEN ANY TWO PERSONS WHO PERCEIVE THEMSELVES AS 'KINGS' (Ks) - AND
THIS COULD APPLY TO WOMEN, TOO - ARE UNABLE TO REACH CONSENSUS,
DEPENDING ON THE RESPECTIVE POWERS, ARMIES OVER WHICH EACH HAS
CONTROL, CLOUT IN BUSINESS ET ONE HELL OF A BARNEY WILL OCCUR
WHILE THE REST EITHER BIDE THEIR TIME PATIENTLY WAITING RESOLUTION
TO THE CONFLICT OR GET (OFTEN INVOLUNTARILY) SUCKED INTO THE
SKIRMISH. HAD EACH 'KING' RECOGNISED AT THE OUTSET THAT THE LAW OF
COMPENSATION APPLIES TO ALL PEOPLE (OR WOULD IF GIVEN EQUAL
OPPORTUNITY FROM BIRTH), THERE SHOULD HAVE BEEN NO NEED
WHATSOEVER FOR SQUABBLING WITH THE INEVITABLE UNPLEASANT
RAMIFICATIONS. THE 'KING' (THOUGH "QUEENS" COULD BE EQUALLY PRONE)
IS MERELY SEEING IN THE LOOKING GLASS A DIFFERENT VERSION OF HIM-
HERSELF, AND SHOULD ACCEPT THE DIFFERENCE AND DISCUSS
ALTERNATIVES TO THE STATUS QUO. SQUARE PEGS IN ROUND HOLES CAN
OFTEN BE AMICABLY RESOLVED BY TRANSFER, DIVORCE, MONEY (DOES AN
ESTATE AGENT RECEIVING 7% BASIC COMMISSION ON THE SELLING PRICE OF
A HOUSE, ADDING NOTHING WHATSOEVER TO GDP (ALBEIT REPAIRS
SATISFYING BOTH BUYER AND SELLER), DESERVE TO BE PAID MORE THAN
THE NURSE OR GARDENER?), PROMOTION, DEMOTION (THE JOYS OF
GARDENING, FOR EXAMPLE, ELUDE MANY IN THE RUSH TO BECOME
PRESIDENT OF A COMPANY OR CLUB) OR EMIGRATION.

CHURCHES AND OTHERS MAY SQUINT DOWN AT THE IMPLICATIONS OF
INDIVIDUAL RIGHTS, BUT THIS CAN ONLY BE BECAUSE THEIR OWN POSITIONS
OF POWER RELY ON THE EXISTENCE OF 'K' OR 'Q' FACTORS ALREADY
MENTIONED. A TIME SAID WOULD BE SOMEONE BORN INTO A ROYAL FAMILY
AND DENIED FREEDOM OF ASSOCIATION, CHOICE AND ANONYMITY. OTHERS
STRIVE THROUGHOUT THEIR LIVES TO ACHIEVE SIMILAR GOALS, NEVER
REALISING THAT A CAREER IN ...  AND A MAKE-BELIEVE WORLD CAN
PROCURE, WITH NORMALLY MUCH LESS STRESS, A SIMILAR GOAL, YET NOT
DEFICIENT IN VARIETY.



PERHAPS WE SHOULD ALL BECOME ACTORS, EVEN WHILE CARRYING ON
WITH OUR EVERYDAY DUTIES. IF FARERS GROW ENOUGH TO FEED A NATION,
THERE IS NO REASON WHY AN OKLAHOMA SCENARIO (QUITE UNLIKE THE
RECENT DISASTROUS ONE IN THE US) SHOULD NOT BECOME A REALITY.



12.09.1995

IT IS WITH GREAT INTEREST AND ANTICIPATION THAT WE THE
COMMUNITY OF BEACONSFIELD, KIMBERLEY (NORTHERN CAPE PROVINCE)
AWAIT THE FINAL DRAFT OF OUR NEW CONSTITUTION.

WE HOPE AND PRAY THAT GOD GRANT YOU THE WISDOM, TOLERANCE
AND EMPATHY THAT WILL ENABLE YOU TO ANTICIPATE THE WILL OF THE
PEOPLE UPON READING THE OVER 2 MILLION SUBMISSIONS ALREADY
RECEIVED. OUR FUTURE AND THE FUTURE OF OUR YOUTH IS IN YOUR HEAD,
HEART AND HANDS. I HOPE AND PRAY THAT YOUR JUDGEMENT AND
INTERPRETATION WILL NOT BE CONTRADICTORY TO THE DEMOCRATIC AND
HUMAN RIGHTS WE HEAR ABOUT EVERYDAY.

THE PROBLEM THAT CONCERNS US IN THE NORTHERN CAPE IS THE
HIGH LEVEL OF CORRUPTION AMONGST PROVINCIAL MINISTERS AND STAFF
(APPOINTED AND NOT ELECTED AS WELL AS THE "JOBS FOR PALS" POLICY
OUR PREMIER ENDORSES), COUNCILLORS ON THE T.L.C. AS WELL AS
EXSISTING COUNCIL MEMBERS ALSO FALL INTO THE SAME CATEGORY. WE AS
A COMMUNITY IN BEACONSFIELD BELIEVE THAT, EITHER IN THE "CONTRACTS"
OR TO BE LEGISLATED, MUST BE A CLAUSE THAT NO "POLITICIAN" MUST OWN
HIS/HER OWN BUSINESS OR RECEIVE REMUNERATION FROM OR BENEFIT
THEREFROM FINANCIALLY IN ANY WAY. WE BELEIVE THAT THIS WILL ONLY
ESCALATE THE ALREADY EXISTING PROBLEM AND LEND TO AND INCREASE
POVERTY, HOMELESSNESS AND THE PLIGHT OF THE UNEMPLOYED. OUR
YOUTH WILL ALSO LOOK TO THESE ROLE MODELS AND ADHERE TO THEIR
SAME STANDARDS. CORRUPTION IN ALL ITS DISGUISES MUST BE MADE
PUBLIC AND THE PERPETRATORS THEREOF BE BROUGHT TO BOOK. THIS
ENABLING TRUE COMMUNITY LEADERS TO BE GIVEN RECOGNITION OF THEIR
SELFLESS DEEDS AND NOT BY THEIR POLITICAL PARTY AFFILIATIONS.

ONCE AGAIN GOD BLESS AND GUIDE YOU IN ALL YOUR FUTURE
ENDEAVOURS, POLITICAL OR PERSONAL.

A. BROOKMAN
BEACONFIELD CIVICS ASSOCIATION
BEACONSFIELD
KIMBERLEY 8301



27 -01 -96

I am concerned that the right of the law-abiding citizen to keep and bear arms for legitimate
reasons such as self-defence, sport, hunting and collecting, is not covered in the Draft
Constitution.

To protect the individual’s right to life (article 10), is useless unless the means to do so are
also protected. Yes, every citizen has the right of access to a court of law (article 33), but this
right is no consolation to the victim of a violent crime - no criminal I know of will give his
victim the opportunity to contact his lawyer. And although the State has a duty to protect the
individuals rights (article 7), all realists know that this is just not possible. The police just do
not have the capacity or ability to protect the citizenry. Over the last few years there has also
been an increasing loss of confidence in the criminal justice system,

We are proud to live within a sound democratic system, but .... in a democracy there must be a
balance of rights - in other words, there will always be restriction or limitation of certain
rights. However, to restrict or limit or deny law-abiding citizens their lawful rights is in no way
democratic. Let me repeat the words of a Swiss commentator, “ if guns mean power, then
guns belong where power belongs - in the hands of the people".

The words of Roy Innis, National Chairman of' the Congress of Racial Equality, are
particularly apt: “Criminals are wall armed; restrictive gun laws do not deter them. Since only
decent citizens are disarmed by restrictive gun laws, society has aided and abetted the criminal
by making his work lose dangerous and difficult. Decent citizens must have ... a recourse to
legal means of self defence.

When considering the right of the individual to arm himself in order to protect his life and
property, two basic facts must be borne in mind, (i) the abuse of firearms by those in lawful
possession thereof is statistically insignificant; and (ii) the State cannot guarantee the safety
and security of its peoples.

We recognize that civilian firearm ownership is not an absolute right. As none of us would like
to see a violent criminal or mentally unstable person possessing arms the right must obviously
be subject to certain restrictions/limitations.

As the Constitution is the supreme law of the land it must clearly stimulate the law abiding
Citizens' right to keep and bear arms for legitimate purposes.

Firstly it must provide the circumstances under which lawful killing or injuring of a human
being may take place. Article 2 of the European Convention on Human Rights provides a
good departure point.

"1. Everyone's right to life shall be protected by the law. No one shall be deprived of his life
intentionally save in the execution of a sentence of a court following his conviction of a crime
for which this penalty is provided by law.



2. Deprivation of life shall not be regarded as inflicted in contravention of this article when it
results from the use of force which in not more then absolutely necessary:
a. in defence of any person from unlawful violence,
b. in order to effect a lawful arrest or to prevent the escape of a person lawfully detained,
c. in action lawfully taken for the purpose of quelling a riot or insurrection."

Secondly, it must provide for the possession and use of arms for legitimate sporting, hunting,
collecting and other purposes.

Should the above suggestions be followed, effect would be given to the concept of democracy.

Adv. John I Welch
Member of the Executive Committee
Trustee
THE SOUTH AFRICAN GUN OWNERS’ ASSOCIATION



Date sent:    04 Feb 96 16:52:43 EST
From: Detlev Tonsing <101455.2510@compuserve.com>
Subject:     Constitutional Comments

Baie Dankie dat julle die voorlopige Teks van die Grondwet aan ons gestuur het en so aan ons
geleentheid bied om verder aan hierdie belangrike proses deel te neem. Ons doen dit baie
graag.  Vir eers wil ons sê dat ons dink dit is 'n briljante stuk werk wat julle gemaak het, en
ons is trots op julle en ons land.

Vir die kommentaar sal ons nou maar na Engels oorsiaan, aangesien ons net die Engelse
Teks het.

What concerns us most, is Chapter 3 "Parliament", Article 41.  We would suggest the text The
National Assembly consists of 300 members, who are women and men elected in terms of an
electoral system that is prescribed by national legislation and results, in general, in proportional
representation, while ensuring that members are accountable to specific constituencies, and
allowing the possibility of independent members being elected to the National Assembly.
We believe that our suggestion, in Italics, is important, to ensure that grass-roots democracy
prevails, where members of the NA are accountable to the public and local party structures,
instead of being dependent on party hierarchies for selection onto the party lists.  We also feel
it is important to allow for independent members of Parliament to be elected on the basis of
their local support among a confined constituency.

Further Comments we would like to make:
1.  We would support Option 1 under Chapter 1, Article 6, 'Languages'.  We believe it is
important for the whole of the population of South Africa that the language and culture of the
first inhabitants of the country, the Khoi and San, are promoted and preserved, for without
national support, these could become extinct.  As a German-speaking South African in the
fourth generation, we also feel my language and culture to be a resource which we would like
to contribute to a truly multicultural rainbow nation , and therefore would like its minority
status to be somehow recognised.  We are grateful that this option is being considered.

2.  Under Chapter 2, Article 10, 'Life': we support the simple formulation "Everybody has the
right to life."  We think the judgement of the Constitutional Court is sufficient, and not all
issues (capital punishment, abortion, euthanasia, active or passive .... ) should be explicitly
decided by the constitution, but that the constitution should set general guidelines.

3.  For the same reason, we are opposed to including the section (b) under Article 11 (2).

4.  Under Article 21 "Economic activity" we support Option 3. We think it is important to
include this right, because without a means of livelihood, life is intolerable, and own initiative
should be enabled.  Option 2 is too complicated, and the provisions of option 2 (2) are
sufficiently covered by other sections of the constitution.

5. Article 24, "Property", we support Option 2, as it more adequately represents the public
interest vis-a-vis the private interest.



6.  Article 35, "Limitation", (1)(a) we support the formulation 'reasonable and necessary'- the
limitation of rights should only occur in cases where this is absolutely necessary to protect
these rights.

7. Article 38 "Application" (3) we support option 1. This is more understandable, and leaves
room for interpretation by the courts.

8.  It is difficult to comment on the two versions of Chapter 4, as no transparency is provided
on the text of the schedules referred to.  Under the circumstances, therefore, we would
support option 2, as it is clearer, and we believe it gives more balancing power to the second
house, which we believe is important.  We also think it is important that weak provinces are
given an advantage in the second house, i.e. equal no. of members per province.

9. Chapter 5, Article 85.  We do not see the big difference between Option 1 and 2, but do not
support 3.

10.  In Chapter 8 "Provinces", we would suggest introducing, for each province, a second
house, representing local government in a similar way as provinces are represented in central
government.

11. In Chapter 9, Article 155, we support Option 2. In Article 157, we support Option 2,
equally in 159.

Thank you for receiving our suggestions.  We wish you wisdom and commitment to the well-
being of all people in our country in your deliberations

Detlev and Gertrud Toensing



1. What about rights for innocent citizens and victims of crime?  We should have the right to
defend ourselves and be properly protected.

2. Since Law and Order has gone soft on young criminals, there should be stricter regulations
when such individuals are caught and NOT allow them to be kept in so-called "Places of
Safety," to escape to repeat their crimes on society within a few days.

3. Having worked hard and saved money to purchase my own home, I want the assurance
that my property rights are entrenched in the new Constitution so that I will not be
subjected to harassment or deprivation at the stroke of a pen by any government
department or employee.

F WELLS
[Date received : 19/02/96]



OFFICE OF THE AUDITOR - GENERAL

29 JANUARY 1996

PROVISIONS RELATING TO THE AUDITOR - GENERAL IN THE DRAFT
CONSTITUTION

I enclose for your information and possible consideration, a legal opinion the Office has obtained
regarding the above.

I shall be pleased to discuss the above with you, should you require this.

H E KLUEVER
AUDITOR - GENERAL

______________________________

EBERHARD BERTELSMANN SC
CHAMBERS
22 DECEMBER 1995

In the matter of :

THE AUDITOR - GENERAL

_______________________________________________________________________________

OPINION
_______________________________________________________________________________

1.

The Consultant has honoured me with a further instruction and has requested an opinion regarding
the provisions relating to the office of the Auditor-General in the Draft the Final Constitution.

2.

In his written instruction to my attorneys, the question has been put as follows:



"The Auditor-General and his office ... require an authoritative legal opinion
and comment on the legal merits or otherwise and of the consequential positive
and/or negative practical effects of the provisions pertaining to the Auditor-
General in the final Draft Constitution when compared to the Interim
Constitution (more specifically sections 191 to 194, section 244 and schedule 4 -
Principles xi, ix and xxix thereof)".

3

In order to be able to answer this question properly, it is necessary to place the office of the
Auditor-General in perspective.

4.

This office has its origin in English parliamentary practice, where the official is called the
Comptroller and Auditor-General.

5.

It is an office of very great importance and high esteem, as is apparent from the following quotation
from Halsbury's Laws of England, 4th edition, Volume 8 (Constitutional) paragraph 1372 -

"The Comptroller and Auditor General is the head of the Exchequer and
Audit Department.  He is appointed by Letters Patent under the Great Seal.
He holds his office during good behaviour, subject to removal by the Crown on
an address by both Houses of Parliament, and may not hold any other office
under the Crown ... In the performance of his duties he is independent of the
executive government. The function of the Exchequer and Audit Department is
two-fold.  It includes, first, the control of the issues of public money from the
Consolidated Fund, and the National Loans Fund, and, secondly, the
examination on behalf of Parliament of the public accounts, and especially the
accounts of all supply services, for the purpose of reporting on them to the
House of Commons ..”

6.

Bearing in mind the importance of the office, it is surprising that there is so little legal authority on
it.  Erskine May in the 20th edition of Parliamentary Practice states on page 250 inter alia the
following :



"His report regarding the applications and the appropriations of the grants
form the basis of the work of the Committee of Public Accounts.  Although an
independent statutory officer, the Comptroller and Auditor General is
traditionally accorded the privileges of an officer of the House of Commons
and his statutory responsibilities are directly attached to the financial
responsibilities of that House".

7.

The Committee of Public Accounts is responsible for controlling the spending of public monies by
Parliament.  The Auditor General normally, through his reports, provides the basis for the work of
this committee.

8.

The other authorities which I was able to consult,
Baxter, Administrative Law, page 278 and 279
Basson, South Africa's Interim Constitution, Text and Notes, page 241 and
242,
Garner's Administrative Law, 6th Edition, page 82

do not add much to what has been stated above already.  The last-mentioned authority adds the
following gloss :

"This servant of Parliament enjoys a prestigious position independent of, and
immune from the influence of, the government of the day.  His salary is
charged direct on the Consolidated Fund and so is not subject in any way to
annual approval.  Further, he may only be removed from office by an address
moved in both Houses of Parliament.  In short, his salary and continuance in
office are secure, unless, inconceivably, a Government were willing very
'publicly' to use its parliamentary majorities against him".

9.

To these considerations, Mathews, The Darker Reaches of Government, page 234 points out
that the Auditor-General can, in the performance of his functions, severely embarrass the
Government as was the case with the Information Scandal, while Wiechers adds laconically in the
Third Edition of Verloren van Themaat' Staatsreg on page 251 -

"Die Ouditeur-Generaal word ingevolge die bepalings van die Skatkis en
Ouditwet 66 van 1975 aangestel en geniet groot beroepssekerheid.”

10.



Apart from the aforegoing, legal literature does not abound with references to the Auditor-General
and his functions, and in those which do exist, for instance the Third Edition of Ralph Kilpin's
Parliamentary Procedure in South Africa, pages 53 and 120, or a chance reference to the office
in the decision of

Minister of Finance v Masembewa 1969(3) SA 155 (R, AD)
there does not appear to be great of dispute or uncertainty about the Auditor-General's function.

11.

What is certain is that the office is held in very high esteem, that it is one which has been introduced
solely for the public good, that the office must, in order to be effective, be totally independent of
the executive, independent of financial controls exerted by either the executive or Parliament, must
be independent of any of the political parties or political organisations involved in the parliamentary
process or the executive, and must have the necessary ways and means of inspecting, auditing and
controlling State expenditure.

12.

Ideally, this function should not only consist of a mechanical examination of the accounts of various
state departments to ensure that monies provided in the budget were spent for the purpose for
which parliament voted these funds.  A proper state audit should include the ability to comment
upon the quality of the service which was rendered and the cost-effectiveness thereof.  Where
necessary, the Auditor-General and his staff should also have the right, if not the duty, to draw
attention to those areas of the public administration which could be improved, a function which the
Committee on Public Accounts has fulfilled in an increasing measure in Britain since the start of the
present decade.
Compare in this connection

John Garrett: Westminster.  Does Parliament Work?
and the very interesting comments which it contains about the watch-dog function which the
Comptroller and Auditor General and tile Public Accounts Committee fulfil in the present British
system.

13.

That such a role may bring the office into conflict with politicians has been proven in our own
jurisdiction quite strikingly, in which regard reference need only be made to the previous opinion
which I was entrusted with by our consultant.

14.



The question which arises for consideration at this stage is whether the independence of the
Auditor-General and his office is sufficiently guaranteed in the draft Final Constitution, particularly
when compared to the provisions which are contained in Sections 191 to 194.  Section 244 and
Schedule 4 of the Interim Constitution.

15.

Sections 191 to and including Section 194 guarantee the power, functions and independence of the
office of the Auditor-General.

16.

Section 244 deals with the transitional arrangement which ensures that the incumbent of the office
shall continue in employment, subject to the Constitution and, where applicable, the Audit
Arrangements Act, whereas Schedule 4 of the Constitutional Principles enshrine the separation of
powers, freedom of information and provides that the independence and impartiality of the Auditor-
General shall, together with the Public Service Commission, the Reserve Bank and the Public
Protector -

"be provided for and safeguarded by the Constitution in the interests of the
maintenance of effective public finance and administration and a high
standard of professional ethics in the Public Service" (Principle xxix)

17.

It is only natural to assume that there may be many political interest which are none too
comfortable with our consultant's independence, and who would prefer to have the consultant
under direct parliamentary control or under the control of the Executive.

18.

It is clear that this would undermine the very function of our consultant's office, and that
consequently it is in everybody's interest that the office of the Auditor-General be factually
completely independent of the Executive and of Parliament, although subject to the control by
Parliament as provided for in the present Constitution.

19.

Our Consultant does have one advantage over his British counterpart, in that his position is
enshrined in the Constitution, and that the constitutional principles upon which the Final



Constitution must be based ensure that the Auditor-General's independence and impartiality form
part and parcel of the constitutional democracy of the future.

20.

It is in this connection that the working draft of the new Constitution causes some concern when
compared with the existing provisions in the Interim  Constitution.

21.

Our consultant has in the first instance raised the issue that his office is now treated, not as a
separate office as in the Interim Constitution, but together with other State Institutions in Chapter 7
of the working draft.

22.

While this may be no more than cosmetic in itself, I do believe that our consultant has a valid point
in emphasizing that the complete independence of the Auditor-General (who after all may be called
upon to audit the offices of the Public Protector, the Human Rights Commission, the Commission
for Gender Equality, and the Electoral Commission, together with which he is now treated), may
be, if only psychologically or notionally, diluted by being treated together with other State
Institutions.

23.

Under the circumstances, it may well be better to deal with the Auditor-General separately.

24.

It must be pointed out, however, that, whereas in terms of Section 192(4) of the Interim
Constitution, all organs of State -

"shall accord such assistance as may be reasonably required for the
protection of the independence, impartiality, dignity and effectiveness of the
Auditor-General in the exercise and performance of his or her powers and
functions ....”,

the draft Section 1060) provides that -
"organs of State, through legislative and other measures, must assist and
protect these institutions .."



25.

This appears to take away the Auditor-General's right to request assistance directly and at his own
initiative from all organs of State, as and when required.

26.

The ability to call upon the immediate and direct assistance of other organs of State may be of
prime importance for the effective functioning of our consultant's office, particularly if occurrences
such as the Information Scandal should be repeated under the new order.

27.

I would consequently recommend that this provision, namely that the Auditor-General may of his
own accord reasonably require assistance from all other organs of State as and when the need
arises, be retained in the new Constitution.

28.

More worrisome is the disappearance of the provisions of Section 193(4) from the working draft of
the new Constitution.  To eliminate the Auditor-General’s function to,

"whenever he or she considers it to be in the public interest, or upon receipt of
a complaint, investigate, audit and report on the accounts and financial
statements of any statutory body or any other institution in control of public
funds"

and to substitute therefor an audit which only be carried out -
"as may be regulated by legislation"

is open to sinister interpretations.  Although it will obviously be argued that these powers will be
contained in appropriate legislation, there is no constitutional guarantee that this will be done.
Under these circumstances, the provisions of Sections 193(4) and (6) should not be removed from
the working draft of the new Constitution.  These clauses ensure full accountability by everybody
who controls public funds.

29.

I would furthermore insist that the Constitution guarantee that the Auditor-General will have
sufficient staff at his disposal to effectively perform his functions.

30.



In order to obviate any possible disputes, I would furthermore recommend that the Auditor-General
be empowered expressly to determine the manner and function in which an audit should be
conducted, subject only to a provision that his audit be conducted in accordance with generally
recognized accounting principles.  Although this right is reflected in existing legislation, I believe
that it should enjoy Constitutional protection.

31.

On reconsideration, I am satisfied that the provisions relating to the removal from office of the
Auditor-General, as contained in the Draft Constitution, are in fact all improvement upon the
present formulation, namely that the Auditor-General may only be removed from office by two-
thirds of the members of both Houses, excluding the provision “present and voting".

32.

Together with provisions relating to the independence of the Auditor-General, I agree that proper
provision must be made for the timeous appointment of an Auditor-General, and to see to it that his
remuneration cannot be reduced as a punitive measure by Parliament.

33.

1 also agree that, if not necessarily in the Constitution, then certainly in the Auditor-General’s Act,
provision must be made for the possibility that the Auditor-General may retire from office.

34.

If the aforegoing is borne in mind, I trust that the independence and effective functioning as well as
the impartiality of our consultant can be safeguarded.

35.

Should there be any further questions, I will obviously gladly answer them.  As from the 3rd
January 1995 I will be available via the answering service of my cell phone 082-6514846.
Although on holiday, I will control the mailbox of my cell phone once a day

36.

1 trust that my consultant and his staff will have a blessed Christmas, and a prosperous, rewarding
and successful 1996.



COMMITTEE OF UNIVERSITY PRINCIPALS

COMMENTARY ON THE WORKING DRAFT
OF THE NEW CONSTITUTION

In response to the invitation to submit our commentary on the working draft of the new
Constitution published on 22 November 1995, the Committee of University Principals has studied
and discussed especially those provisions concerning higher education at a special workshop
preceding its ordinary meeting on 25 January 1996.  Our comments below reflect the unanimous
views of the CUP regarding constitutional regulation of academic freedom and the position of the
university sector in relation to public administration
.
ACADEMIC FREEDOM

In our previous submission of 2 August 1995 in this regard, we argued that academic freedom
deserved a distinct place in the Constitution, and that academic freedom was not merely the right of
individuals involved in the university, but that those individuals "enjoy their rights to academic
freedom only in the context of institutions of higher learning which work to embody the distinctive
components of academic freedom.  "

It was decided that these views, held strongly by the university community, should be clearly
reaffirmed and be brought to the attention of the Constitutional Assembly.

Of the two options presented under clause 29 of the working draft, the CUP unambiguously prefers
the first.  This preference is not merely a matter of expediency or status quo-ism, but one of
universal principle.  Universally the university as an institution is regarded to be incapable of
performing its functions where academic freedom is withheld from it by external forces, especially
the state.  Wherever the state is put under political, economic or social pressure, as can be expected
to continue to be the case for some time in this country, the temptation to make inroads into
academic freedom flourishes.  This inevitably leads to a decline in the quality of higher education,
research and development, which can never be in the national interest.

To argue that academic freedom is sufficiently protected by the entrenchment of the right of the
individual to exercise such freedom, is to reject the notion as a whole.  A comparable situation
would be the granting of full freedom of movement to a prisoner within the confines of the prison
walls.  It is internationally accepted, in law and in higher education circles, that academic freedom
can exist only where the individual academic functions within an institutional environment which is
also free from undue outside interference in matters relevant to academic life.  The constitutional
protection of institutional academic freedom is essential if academic freedom is to have any
meaning.



Not to afford academics and universities the measure of academic freedom they require for
performing productive and creative work, would be to invite the danger of the destruction of free
academic activity, which is a national asset of great value.

Neither individual nor institutional academic freedom constitute absolute rights.  The limitations
applicable to all fundamental rights (compare clause 35 of the working draft), must apply to the
rights associated with academic freedom, thereby enabling the state to create a framework for
academic activity and institutions in accordance with the external responsibilities of universities.
The CUP wishes to emphasise that it is very aware of these external responsibilities to contribute to
national development and that the "contextualisation" of institutional and individual academic
freedom was extensively discussed by the CUP at the said workshop and meeting.  It concluded
that the general limitations referred to in the second sentence of this paragraph are adequate to
ensure compliance with these external responsibilities.

PUBLIC ADMINISTRATION

The CUP furthermore feels strongly that the national interests regarding higher education would be
poorly served by the inclusion of universities in the definition of the "public administration".

From the wording of the introductory paragraph of clause 171(1) of the working draft an intention
emerges to include every institution which benefits from public funding in the "public
administration".  The intention to absorb a wide range of publicly funded institutions such as
universities into the "public administration", thereby establishing direct state control over them,
furthermore appears from the wording of clause 173.

Clause 172(2) entrusts to a newly conceived Public Administration Commission the promotion of
"basic values and principles of public administration", which principles and values may be
prescribed and amended at the discretion of Parliament by means of ordinary legislation.  The CUP,
however, considers it to be against the national interest regarding higher education to have the
universities placed under the jurisdiction of the proposed Public Administration Commission.
Various general and specific national laws regulating the university sector are in operation and the
CUP has itself proposed the introduction of a new Universities and Technikons Act.  A
comprehensive draft Bill has been prepared in which the introduction of principles similar to those
mentioned in clause 171(1), but appropriate to the university sector, are proposed, and the draft
Bill was submitted to the National Commission on Higher Education.

In consideration of these facts, it is submitted that the introduction of additional and unspecific
legislation affecting the university sector without taking note of the unique nature of the sector, as



would be required if Chapter 12 were to be included in the new Constitution, would be wholly
unnecessary and indeed counterproductive.

The CUP wishes to suggest that the Constitutional Assembly should reconsider Chapter 12 fully.
Ideally the chapter should concern only the public service.  Should it, however, be considered
necessary to include such chapter with application beyond the public service, the CUP considers it
to be essential that universities be excluded from the definition of "the public administration", or, at
the very least, that universities be excluded from the jurisdiction of the proposed Public
Administration Commission, in order to avoid the untenable position of higher education becoming
a mere extension of government administration.  If the latter course were followed, the "basic
values and principles" proposed in clause 171(1) would also need to be adapted in certain respects,
although the CUP fully supports principles such as accountability and transparency.
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1. INTRODUCTION
This submission is made by the Association of Regional Local Government in South Africa

on behalf of its members being the Non-Metropolitan Regional Local Government Institutions in
the various provinces.  Every existing Regional Local Government Body is a member of this
Association.

Our members include all the Regional Services Councils, Joint Services Boards
established in terms of the Regional Services Council Act, (Act No. 109 of 1985) and the
KwaZulu and Natal Joint Services Act, (Act No. 84 of 1990) respectively as well as District
Councils, Services Councils and Subregional Councils known as Regional Councils established
in terms of the Local Government Transition Act, (Act No. 209 of 1993).



This Association was the first South African Local Government Association admitted to the
International Union of Local Authorities as a member.

This Association was restructured as far as possible in terms of existing legislation
pending elections in the Western Cape and KwaZulu-Natal.

2. COMPARISON BETWEEN CHAPTER 10 OF THE INTERIM CONSTITUTION AND THE
WORKING DRAFT OF THE NEW CONSTITUTION DATED 22 NOVEMBER 1995

INTERIM CONSTITUTION

S174 Establishment and Status

(1) Local government shall be established for the residents of areas demarcated
by law of a competent authority.

(2) A law referred to in subsection (1) may make provision for categories of
metropolitan, urban and rural local governments with differentiated powers, functions and
structures according to considerations of demography, economy, physical and
environmental conditions and other factors which justify or necessitate such categories.

(3) A local government shall be autonomous and, within the limits prescribed by or
under law, shall be entitled to regulate its affairs.

(4) Parliament or a provincial legislature shall not encroach on the powers,
functions and structure of a local government to such an extent as to compromise the
fundamental status, purpose and character of local government.

(5) Proposed legislation which materially affects the status, powers or functions of
local governments or the boundaries of their jurisdictional areas, shall not be introduced in
Parliament or a provincial legislature unless it has been published for comment in the
Gazette or Provincial Gazette, as the case may be, and local governments and interested
persons, including organised local government, have been given a reasonable opportunity
to make written representations in regard thereto.

S175 Powers and Functions of Local Government

(1) The powers, functions and structures of local government shall be determined
by law of a competent authority.

(2) A local government shall be assigned such powers and functions as may be
necessary to provide services for the maintenance and promotion of the well-being of all
persons within its area of jurisdiction.

(3) A local government shall, to the extent determined in any applicable law, make
provision for access by all persons residing within its area of jurisdiction to water, sanitation,
transportation facilities, electricity, primary health services, education, housing and security



within a safe and healthy environment, provided that such services and amenities can be
rendered in a sustainable manner and are financially and physically practicable.

(4) A local government shall have the power to make by-laws not inconsistent with
this Constitution or an Act of Parliament or an applicable provincial law.

(5) A local government shall have such executive powers as to allow it to function
effectively.

(6) A local government may, in its discretion, by means of a resolution of its
council provide for the assignment of specified functions to local bodies or sub-municipal
entities within its area of jurisdiction as prescribed and regulated by or under law where, in
the opinion of the council, such assignment of functions will facilitate or enhance the
provision or administration of services, the adherence to municipal by-laws or, more
generally, good governance in the public interest: Provided that such assignment of
functions -

(a) shall not be inconsistent with an Act of Parliament or an applicable
provincial law, and

(b) shall not diminish the accountability of such local government.

S178 Administration and Finance

(1) A local government shall ensure that its administration is based on sound
principles of public administration, good government and public accountability so as to
render efficient services to the persons within its area of jurisdiction and effective
administration of its affairs.

(2) A local government shall, subject to such conditions as may be prescribed by
law of a competent legislature after taking into consideration any recommendations of the
Financial and Fiscal Commission, be competent to levy and recover such property rates,
levies, fees, taxes and tariffs as may be necessary to exercise its powers and perform its
functions: Provided that within each local government such rates, levies, fees, taxes and
tariffs shall be based on a uniform structure for its area of jurisdiction.

(3) A local government shall be entitled to an equitable allocation by the provincial
government of funds, and the Financial and Fiscal Commission shall make
recommendations regarding criteria for such allocations, taking into account the different
categories of local government referred to in section 174(2).

S179 Elections

(1) A local government shall be elected democratically, and such election shall
take place in terms of an applicable law and at intervals of not less than three and not more
than five years.  Provided that the first local government elections after the commencement
of this Constitution shall take place on the same day.



(2) The electoral system for a local government shall include both proportional and
ward representation and shall be regulated by a law referred to in subsection (1).

(3) Subject to section 6, every natural person shall be entitled to vote in an
election of a local government if he or she -

(a) is ordinarily resident within the area of jurisdiction of that local
government or is under law liable for the payment of property rates, rent, service charges or
levies to that local government;  and

(b) is registered as a voter on the voters roll of that local government.

A voter shall not have more than one vote per local government.

(4) No person shall be qualified to become or remain a member of a local
government if he or she -

(a) is not eligible to vote in terms of subsection (3);

(b) is a member of the National Assembly of the Senate;

(c) is not qualified to become a member of the National Assembly;

(d) is an employee of a local government (unless, with due regard to the
public interest, exemption of this disqualification is given by the Executive Council of the
province in whom the local  government is situated and proof of such exemption
accompanies the nomination of such person); or

(e) is disqualified in terms of any other law.

S177 Executive Committees

A council of a local government shall elect according to a system of proportional
representation as may be prescribed by a  law, from among its members, an executive
committee to exercise such powers and perform such functions as may be determined by
such council: Provided that:

(a) the council shall determine the number of members of and the quorum for the
executive committee;

(b) the executive committee shall endeavour to exercise its powers and perform its
functions on the basis of consensus among its members; and

(c) if consensus on any matter cannot be achieved, such matter may be decided
by the committee by resolution of a majority of at least two-thirds of all its members, or the
committee may, if a majority of the committee so decides, submit a report and
recommendation (if any) on the matter to the council for a decision.



S176 Council Resolutions

Matters before the council of a local government pertaining to -

(a) the budget of the local government, shall be decided by a resolution of the
council adopted by a majority of at least two-thirds of all its members; and

(b) town planning, shall be decided by a resolution of the council adopted by at
least a majority of all its members: Provided that a council may delegate the power to make
decisions on matters pertaining to town planning to the executive committee or to a
committee appointed for this purpose: Provided further that section 177 shall apply mutatis
mutandis to the appointment and functioning of a committee appointed for this purpose.

DRAFT CONSTITUTION

S164 Establishment of Local Government

The Draft Chapter 10 provides that government at local level must be established as
a distinct tier of government to

(1) The structures, powers and functions of government at the local level must be
provided for in national or provincial legislation, or in both, in accordance with the framework
provided by this Chapter.

(2) Local government structures must be established for the whole territory of the
Republic and the legislation referred to in subsection (1) must provide for the demarcation of
the areas of jurisdiction of local government.

(3) A law referred to in subsection (1) may provide for different categories of local
government with different powers, functions and structures.

S163 Government at Local Level

(a) Enhance democracy and development;

(b) empower civil society to participate in local self-governance;

(c) improve service delivery to all communities;

(d) enhance social and economic development, economic viability; sustainability
and self supportiveness;

(e) enhance partnership among the different tiers of government, and among the
different categories of local government, civil society and international local government
institutions;  and

(f) ensure accountability, responsiveness and openness.



S166 General Powers and Functions of Local Government

(1) A local government must have legislative and executive powers.

(2) A local government may make by-laws provided that they are not inconsistent
with national or provincial legislation.

(3) A local government has executive authority over all matters in respect of which
it has exercised its legislative competence, and matters assigned or delegated to it by
national or provincial legislation to allow it to function effectively.

(4) A local government must provide services for the maintenance and promotion
of the well-being and good government of all persons within its area of jurisdiction, provided
that the services can be rendered in a sustainable manner and are financially and physically
practicable.  It must also promote local economic development within a safe and healthy
environment.

(5) A local government's competence to form and belong to associations for the
protection and promotion of mutual interest and to co-operate with other local governments
in this regard, is recognised.

S168 Legislative Competencies, Powers and Functions

The legislative competencies, powers and functions of local government or different
categories of local government, must be prescribed by legislation referred to in section 164,
and include local or service development of the following functional areas:

* Cleansing
* Community Services
* Economic Development
* Environmental Protection
* Elections
* Electricity
* Health
* Housing
* Library Services
* Licensing
* Parks and recreation
* Planning
* Produce Markets
* Protection
* Rates, Tariffs and Taxes
* Roads
* Sewage
* Storm water
* Traffic
* Transport



* Water

S166 Administration and Finance

(1) Legislation referred to in section 164 must contain provisions aimed at
ensuring that local government administration is based on sound principles of public
administration, good governance, transparency and public accountability.

(2) An enforceable code of conduct for councillors and officials of local government
maybe provided for by legislation.

(3) Subject to conditions prescribed by legislation after taking into consideration
any recommendations of the Financial and Fiscal Commission, a local government may levy
and recover such property rates, levies, fees, taxes and tariffs as may be necessary to
exercise its powers and perform its functions.

(4) A local government may be entitled by legislation to a specifically allocated
portion of national and provincial revenue, and the Financial and Fiscal Commission must
make recommendations regarding criteria for such entitlement and allocations, taking into
account the different categories of local government.

(5) Any transfer of responsibilities to local government by another level of
government, must be accompanies by an allocation of the financial and other resources
required for their fulfilment.

(6) All financial arrangements within a local government must be conducted by
way of publicised budgets which must be constructed in accordance with the relevant
legislation of a competent legislature.

(7) Operational budgets must balance in that expenditure and income must be
projected to be equal or to show a surplus or income over expenditure, and such balance
must be maintained in the local government's financial dealings on the operating account in
accordance with the legislation mentioned in subsection (6).

(8) Local government is entitled to be represented on the Financial and Fiscal
Commission.

S167 Elections

(1) A local government must be elected democratically, and elections must take
place in terms of applicable legislation.

(2) Elections for local government must take place at intervals of not more than
five years.



(3) Members of a local government must be elected in accordance with a system
of proportional representation or ward representation, or both proportional and ward
representation.

(4) Where a system of ward representation applies, independent candidates must
not be discriminated against.

(6) Every natural person is entitled to vote in an election of a local government if
that person -

(a) is qualified to vote in an election for the National Assembly;

(b) ordinarily resides in the area of that local government, or is liable for the
payment of property rates, rent, service charges or levies to that local government in terms
of applicable legislation; and

(c) is registered as a voter on the voters roll of that local government.

(8) Subsection (5)(b) does not entitle a voter to more than one vote per local
government.

(7) No one is qualified to be a member of a local government if that person is  -

(a) not entitled to vote in terms of subsection (5);

(b) a member of any legislature at the national, provincial or local level,
except for representing the local government in another legislature in terms of any
legislation;

(c) not qualified to become a member of the national or a provincial
legislature;

(d) an employee of a local government unless exempted by legislation; and

(e) disqualified in terms of any legislation on any other ground.

3. THE CONSTITUTIONAL PRINCIPLES

3.1 POINTS OF DEPARTURE

The significance and importance of specifically Schedule 4 of the Interim
Constitution, which contains the so called "Constitutional Principles" has been questioned, but
stands to be measured against the fact that the Constitutional Assembly itself is constitutionally
[Section 71(11)] obliged to ".... comply with the constitutional principles in Schedule 4".

The validity of the constitutional principles are more-over protected against any
gerrymandering by the provision of Section 74 of the Interim Constitution, which precludes:



"any amendment or repeal of the principles themselves or of any provisions of the
relevant chapter of the constitution relating to either the principles or to any requirement that the
constitutional text shall comply with the principles or that the text shall be certified by the
Constitutional Court as being in compliance therewith".

The final safeguard of the validity of the principles is that the new constitutional text
passed by the Constitutional Assembly shall according to Section 71(2) "...... not be of any force
or effect, unless the Constitutional Court has certified that all the provisions of such text complies
with the Constitutional Principles".  Significant is that this places an obligation on that court to
positively satisfy itself that there is compliance with the principles.  Any person may challenge
compliance of the proposed text with the principles in litigation.

3.2 IDENTIFICATION AND INTERPRETATION

It is accepted that all the principles contained in Schedule 4 are in some way
relevant to Local Government.  The following principles, however are identified as those
principles most relevant in determining the new text of the Constitution regarding Local
Government.  Principles number XVI, XX and XXIV together must however form the nucleus of
the new Constitution, regarding Local Government.

PRINCIPLE

The Constitution of South Africa shall provide for the establishment of one
sovereign state, a common South African citizenship and a democratic system of
government committed to achieving equality between men and women and people of all
races.

COMMENT

1. This principle read with principle IV and XVI requires the Constitution as the
supreme law of the land to provide for a democratic system of government (structured at
national, provincial and local levels).

2. It requires the Constitution to create this democratic system of government.

3. It does not provide for government itself (Provincial or National
Government) to create a democratic system of government (Local Government).

PRINCIPLE IV

The Constitution shall be the supreme law of the land.  It shall be binding on
all organs of state at all levels of government.

COMMENT

1. The Constitution being the only supreme law of the land is the only suitable
mechanism to effectively regulate the relationship between the different levels of government.



2. It is therefore totally inappropriate to allow subordinate legislation (including
Provincial Constitutions) to regulate the relationship between the different levels of government. 
If this principle is read in conjunction with principle XX it is apparent that the Constitution itself
shall regulate the relationship between the different levels of government.

3. The Constitution shall provide for the creation of representative government
(Local Government) complying, with the requirements of multi-party democracy, regular
elections, universal adult suffrage, a common voters' roll, in general, proportional representation.
 It should be noted that proportional representation is not the absolute and only possible form of
representation.

PRINCIPLE VIII

There shall be representative government embracing multi-party democracy,
regular elections, universal adult suffrage, a common voters' roll, and, in general,
proportional representation.

COMMENT

The Constitution must guarantee representative government at all levels,
embracing multi-party democracy, regular elections, universal adult suffrage, a common voters'
roll and in general proportional representation.

PRINCIPLE IX

Provision shall be made for freedom of information so that there can be open
and accountable administration at all levels of government.

COMMENT

This principle requires the Constitution to make provision for freedom of
information so that wherever a government administration exists such administration shall be
open and accountable.

PRINCIPLE X

Formal legislative procedures shall be adhered to by legislative organs at all
levels of government.

COMMENT

This principle read with principle XXIV requires the Constitution to provide for a
framework with regard to the legislative process of Local Government.  The process of higher
levels of government, legislating over other levels of government where such level is competent
to do so, must be provided for in the Constitution, in order to afford each level of government a
measure of protection.  When this principle is compared with the requirements of principle XX, it
seems that each level of government is entitled to protection of its appropriate and adequate
legislative and executive powers and functions, to enable it to function effectively.



PRINCIPLE XIII

The institution, status and role of traditional leadership, according to
indigenous law, shall be recognised and protected in the Constitution.  Indigenous law,
like common law, shall be recognised and applied by the courts, subject to the
fundamental rights contained in the Constitution and to legislation dealing specifically
therewith.

Provisions in a provincial constitution relating to the institution, role,
authority and status of a traditional monarch shall be recognised and protected in the
Constitution.

[Constitutional Principle XIII substituted by s. 2 of Act 3 of 1994].

COMMENT

1. The institution, status and role of traditional leadership (also with regard to
their role in Local Government) shall be recognised and protected in the Constitution.

2. This principle, read with principle XVII specifically excludes the requirements
of democratic representation in the realm of traditional leadership, where it does not affect
fundamental rights.

3. Because of the difficult Constitutional relationship between democratically
elected government and the hereditary tribal system (which could also in some aspects be
considered a form of local government) it is essential for the Constitution to adequately regulate
its concept.

PRINCIPLE XVI

Government shall be structured at national, provincial and local levels.

COMMENT

1. The Constitution must provide for the structuring of government at National,
Provincial and Local levels.  It would be therefore inappropriate to allow any of these levels to
solely control the structuring of government on any of the other levels.  The framework referred to
in principle XXIV must therefore be sufficiently defined to actually structure Local Government.

2. Local Government shall be a form of government and may not be reduced
to merely an administration.  It shall therefore possess all essential elements of a government
and shall be autonomous with regard to its functions.

PRINCIPLE XVII

At each level of government there shall be democratic representation.  This
principle shall not derogate from the provisions of Principle XIII.



COMMENT

It requires the Constitution to create the opportunity for democratic representation
also at Local Government level which implies Local Government for all areas.  The exception to
this principle also acknowledges the role and status of traditional leadership in the sphere of
Local Government.

PRINCIPLE XIX

The powers and functions at the national and provincial levels of government
shall include exclusive and concurrent powers as well as the power to perform functions
for other levels of government on an agency or delegation basis.

COMMENT

1. National and provincial levels of government shall have the power to
perform functions for other levels of government on an agency or delegation basis.  This principle
specifically does not allow other levels of government to usurp the functions of Local
Government.  It specifically provides that Local Government shall, even when other levels of
government perform its functions, still remain the principle responsible for its function.  The
Constitution must therefore guarantee that Local Government remains the principal responsible
for its functions and must allow it to determine the mandamus in terms of which such agency or
delegation shall operate.

2. This principle implies a massive autonomy for each level of government in
relation to its functions.

PRINCIPLE XX

Each level of government shall have appropriate and adequate legislative
and executive powers and functions that will enable each level to function effectively.  The
allocation of powers between different levels of government shall be made on a basis
which is conducive to financial viability at each level of government and to effective public
administration, and which recognises the need for and promotes national unity and
legitimate provincial autonomy and acknowledges cultural diversity.



COMMENT

1. Specifically referring to "each level of government" the application of this
principle to local government as well, is accentuated.

2. It guarantees each level of government appropriate and adequate
legislative and executive powers and functions to enable each level (including local government)
to function effectively.

3. It requires the Constitution to protect these powers and functions of each
level of government vis-à-vis any other level of government.

4. Such constitutional protection must guarantee each level of government a
measure of autonomy regarding those legislative and executive powers necessary for its
effective functioning.

5. This principle entrenches the rights of each level of government when it
functions effectively and when it renders its public administration effectively.

6. The Constitution is further required to provide a basic mechanism in terms
whereof powers can be allocated to different levels of government (including Local Government).

7. This mechanism is based on a test regarding the financial viability at each
level of government, regarding the performance of the function and the effective public
administration of such function.  This test pertaining to the allocation of powers and functions
must be entrenched in the Constitution to which all levels of government are subject.

8. This principle effectively qualifies the autonomy of each level of government
vis-à-vis any other.



PRINCIPLE XXIV

A framework for local government powers, functions and structures shall be
set out in the Constitution.  The comprehensive powers, functions and other features of
local government shall be set out in parliamentary statutes or in provincial legislation or in
both.

COMMENT

1. This principle must not be read in isolation and is further expanded upon in
principle XX and other relevant principles.

2. This principle empowers both Central and Provincial Government to provide
for the comprehensive powers, functions and other features of local government.  It does,
however not provide a free hand to national and provincial government to legislate for local
government.  Their legislation shall comply with the framework to be established for Local
Government and with the rights entrenched here and in principle XX.

3. The framework must provide for Local Government's powers, functions and
structures and, when read with principle XXV, the framework shall also provide for Local
Government's appropriate fiscal powers and functions.

4. This framework will have to be sufficiently comprehensive to comply with the
requirements of the other constitutional principles discussed in this document.

5. This framework will have to be sufficient to effectively entrench the position
of local government vis-à-vis other levels of government.

PRINCIPLE XXV

The National Government and Provincial Governments shall have fiscal
powers and functions which will be defined in the Constitution.  The framework for

Local Government referred to in Principle XXIV shall make provision for
appropriate fiscal powers and functions for different categories of Local Government.

COMMENT

1. The framework for the fiscal powers and functions for different categories of
Local Government must be entrenched in the Constitution.

2. The framework must be sufficiently clear to ensure appropriate fiscal powers
and functions for the different categories of Local Government including the power to raise
appropriate levies and taxes.

3. The principle of different categories of Local Government must therefore be
entrenched also with specific reference to their different fiscal powers and functions.



PRINCIPLE XXVI

Each level of government shall have a constitutional right to an equitable
share of revenue collected nationally so as to ensure that provinces and local
governments are able to provide basic services and execute the functions allocated to
them.

COMMENT

1. The Constitution must entrench the right of each level of government,
including Local Government, to an equitable share of revenue collected nationally, so as to
ensure that local governments will be able to provide basic services and execute the functions
allocated to them.

2. This constitutional right must be sufficiently clear to allow the financial and
fiscal commission to define the quantum of the share for Local Government.

3. This constitutional right prohibits the allocation of functions to Local
Government where it is not also provided with funding to execute such functions.

4. This principle entrenches local government's obligation to provide for basic
services even where such local government is not able from own resources to perform these
basic services.

5. This principle obliges the Fiscus to assist Local Government financially in its
provision of basic services.

6. This principle does not allow any other level of government to share in
revenue collected at Local Government level.

PRINCIPLE XXVII

A Financial and Fiscal Commission, in which each province shall be
represented, shall recommend equitable fiscal and financial allocations to the provincial
and local governments from revenue collected nationally, after taking into account the
national interest, economic disparities between the provinces as well as the population
and developmental needs, administrative responsibilities and other legitimate interests of
each of the provinces.

COMMENT

This principle affords each Province (not each provincial government) the
constitutional right of representation on the financial and fiscal commission.  Local governments,
being essential components of each province, should therefore be included in the representation
of such province.  This is especially so as local governments are specific beneficiaries of revenue
collected nationally.



3.3 CONFLICTS AND OMISSIONS

This section deals with conflicts and omissions with regard to the Draft Chapter 10 and the
Constitutional Principles.  It does not purport to be an exhaustive list.

Section 163Section 163

GOVERNMENT AT LOCAL LEVEL

Government at local level must be established as a distinct tier of government to

(a) Enhance democracy and development;
(b) empower civil society to participate in local self-governance;
(c) improve service delivery to all communities;
(d) enhance social and economic development, economic viability, sustainability and

self-supportiveness;
(e) enhance partnership among the different tiers of government, and among the

different categories of local government, civil society and international local government
institutions;  and

(f) ensure accountability, responsiveness and openness.

COMMENT

As a matter of consistency the word "tier" should be substituted by the word "level" as
used in the constitutional principles (XVI, XIX, XX, XXVI).

Section 164Section 164

ESTABLISHMENT OF LOCAL GOVERNMENT

(1) The structures, powers and functions of government at the local level must be
provided for in national or provincial legislation, or in both, in accordance with the framework
provided by this Chapter.

(2) Local Government structures must be established for the whole territory of the
Republic and the legislation referred to in subsection (1) must provide for the demarcation of the
areas of jurisdiction of local government.

(3) A law referred to in subsection (1) may provide for different categories of local
government with different powers, functions and structures.

CONFLICT

Section 164(3)Section 164(3)

A law referred to in subsection (1) may provide for different categories of localA law referred to in subsection (1) may provide for different categories of local
government with different powers, functions and structures.government with different powers, functions and structures.



1. Section 164(3) - Constitutional Principle XXV requires that the "framework"
enjoined by Constitutional Principle XXIV must "... make provision for appropriate fiscal powers
and functions for different categories of local government" therefore the framework must settle
the question of categories.  This it presently does not do.

2. In any event the word "may" as used in the inadequate draft must be replaced by
"must".

OMISSION

Constitutional Principle XXIV distinguishes between:

1. a framework of powers and functions and structures for Local Government which is
to be provided for in the Constitution; and

2. the comprehensive powers and functions of Local Government, which is to be
provided for in national or provincial legislation.  Section 168 of the Draft Chapter 10 fails to
provide for 1. above by totally abrogating this duty to the "national or provincial legislature".

Similarly Section 164 does not provide any framework for local government structures as
per 1. above.  It again leaves it to national or provincial legislation.  Only lipservice is paid for
compliance with this principle.

Section 165Section 165

GENERAL POWERS AND FUNCTIONS OF LOCAL GOVERNMENT

(1) A local government must have legislative and executive powers.

(2) A local government may take by-laws provided that they are not inconsistent with
national or provincial legislation.

(3) A local government has executive authority over all matters in respect of which it
has exercised its legislative competence, and matters assigned or delegated to it by national or
provincial legislation to allow it to function effectively.

(4) A local government must provide services for the maintenance and promotion of
the well-being and good government of all persons within its area of jurisdiction, provided that the
services can be rendered in a sustainable manner and are financially and physically practicable. 
It must also promote local economic development within a safe and healthy environment.

(5) A local government's competence to form and belong to associations for the
protection and promotion of mutual interest and to co-operate with other local governments in
this regard, is recognised.

CONSTITUTIONAL PRINCIPLE XX



Each level of government shall have appropriate and adequate legislative and
executive powers and functions that will enable each level to function effectively.  The
allocation of powers between different levels of government shall be made on a basis
which is conducive to financial viability at each level of government and to effective

public administration, and which recognises the need for and promotes national
unity and legitimate provincial autonomy and acknowledges cultural diversity.

OMISSION

1. The Draft Chapter 10 by no means provides for "adequate and appropriate"
legislative powers for Local Government.  For example, the Draft Chapter 10 only gives a
discretionary power to make subordinate legislation (i.e. legislation which can be vetoed at
Provincial or National level).  A situation can thus arise in which the Constitution obliges Local
Government to perform a certain function.  Yet, because of the limited subordinate legislative
powers granted, Local Government may be inhibited from delivering effectively on its
constitutional obligations.

2. The granting of the limited subordinate legislative power and the omission of
"adequate and appropriate" legislative powers can be viewed as being unconstitutional.

3. The granting of legislative powers to Local Government by means only of
National/Provincial legislation will also not comply with Constitutional Principle XX, as such
national and provincial legislation cannot secure the "adequate and appropriate" status, which
local government would need to have to ensure compliance with Constitutional Principle XX.

4. Constitutional Principle XX furthermore requires provision to be made in the
Constitution to provide for a "sound basis" upon which the allocation of powers between the
different levels of government should take place.  An attempt at providing such a "sound basis" in
the form of a list of possible functions is made in Section 168 of the Draft, which except for
metropolitan councils, (which generally all have similar capacity in relation to financial viability and
public administration) cannot be viewed as a "sound basis" since it does not take account of the
varying capacities of the other categories of local governments individually, or the varying needs
of different communities.



5. This principle furthermore requires the acknowledgement of cultural diversity in the
allocation of powers and functions.  Such acknowledgement is absent in the Draft Chapter 10,
Section 168 on powers and functions.

CONFLICT

Section 165(Section 165(3)3)

A local government has executive authority over all matters in respect of which it hasA local government has executive authority over all matters in respect of which it has
exercised its legislative competence, and matters assigned or delegated to it by national orexercised its legislative competence, and matters assigned or delegated to it by national or
provincial legislation to allow it to function effectively.provincial legislation to allow it to function effectively.

To limit local government's executive competence, to matters in respect of which it has
exercised its legislative competence is in conflict with Constitutional Principle XX.  This is
inappropriate as there are cases in which Constitutional Principle XX Local Government may
perform functions without requiring legislation to do so.

OMISSION

Constitutional Principle X prescribes formal legislative procedures at National and
Provincial level.  It should similarly provide formal procedures for Local Government legislation.

For the Draft Chapter 10 to comply with this principle it should at least set minimum
requirements with regard to legislative procedures for the promulgation of Local Government
legislation.

Section 166Section 166

ADMINISTRATION AND FINANCE

(1) Legislation referred to in section 164 must contain provisions aimed at ensuring
that local government administration is based on sound principles of public administration, good
governance, transparency and public accountability.

(3) Subject to conditions prescribed by legislation after taking into consideration any
recommendations of the Financial and Fiscal Commission, a local government may levy and
recover such property rates, levies, fees, taxes and tariffs as may be necessary to exercise its
powers and perform its functions.

(4) A local government may be entitled by legislation to a specifically allocated portion
of national and provincial revenue, and the financial and Fiscal Commission must make
recommendations regarding criteria for such entitlement and allocations, taking into account the
different categories of local government.

(5) Any transfer of responsibilities to local government by another level of government,
must be accompanies by an allocation of the financial and other resources required for their
fulfilment.



(6) All financial arrangements within a local government must be conducted by way of
publicised budgets which must be constructed in accordance with the relevant legislation or a
competent legislature.

(7) Operational budgets must balance in that expenditure and income must be
projected to be equal or to show a surplus of income over expenditure, and such balance must
be maintained in the local government's financial dealings on the operating account in
accordance with the legislation mentioned in subsection (6).

(8) Local government is entitled to be represented on the Financial and Fiscal
Commission.

CONSTITUTIONAL PRINCIPLE XXIV

Each level of government shall have a constitutional right to an equitable share of
revenue collected nationally so as to ensure that provinces and local governments are
able to provide basic services and execute the functions allocated to them.



CONFLICT

Section 166(3)Section 166(3)

Subject to conditions prescribed by legislation after taking into consiSubject to conditions prescribed by legislation after taking into consideration anyderation any
recommendations of the Financial and Fiscal Commission, a local government may levy andrecommendations of the Financial and Fiscal Commission, a local government may levy and
recover such property rates, levies, fees, taxes and tariffs as may be necessary to exercise itsrecover such property rates, levies, fees, taxes and tariffs as may be necessary to exercise its
powers and perform its functions.powers and perform its functions.

1. Following the line of reasoning as employed in respect of Section 164(3) supra the
provisions of this is unconstitutional to the extent that it purports to make local government rights
to levy and recover rates and tariffs "subject to conditions prescribed by (subsidiary) legislation".

2. Local government is constitutionally entitled to appropriate fiscal powers and
functions for different categories of local government.

CONSTITUTIONAL PRINCIPLE XXVII

A Financial and Fiscal Commission, in which each province shall be represented,
shall recommend equitable fiscal and financial allocations to the provincial and local
governments from revenue collected nationally, after taking into account the national
interest, economic disparities between the provinces as well as the population and
developmental needs, administrative responsibilities and other legitimate interests of
each of the provinces.

OMISSION

Section 166(4)Section 166(4)

A local government may be entitled by legislation to a specifically allocated portion ofA local government may be entitled by legislation to a specifically allocated portion of
national and provincial revenue, and the Financial and Fiscal Commission must makenational and provincial revenue, and the Financial and Fiscal Commission must make
recommendations regarding criteria for such entitlement and allocations, taking intorecommendations regarding criteria for such entitlement and allocations, taking into

account the different categories of local government.account the different categories of local government.

3. The phase "a local government may be entitled by legislation to a specifically
allocated portion of national and provincial revenue" contradicts Constitutional Principle XXVI,
and is to that extent unconstitutional in the following respects:

(a) the word "may" is inappropriate since the constitutional right (Constitutional
Principle XXVI) is unconditional and should be replaced by the word "is";

(b) local government is constitutionally entitled to its share of nationally
collected revenue and this right cannot be delegated to subsidiary legislation;

(c) that it refers to "a specifically allocated portion ... " instead of "and equitable
share of ..."; and



(d) it refers to "national and provincial" revenue instead of revenue "collected
nationally".

OMISSION

Constitutional Principle XXVI gives local government an unequivocal right to "an equitable
share of revenue collected nationally to ensure that local government" is able to provide "basic
services and execute the functions allocated" to it.

Section 166(4) however only provides that local government "may" be entitled to a
specifically allocated portion of national and provincial revenue and such entitlement arises only
by means of specific legislation in this regard.

Section 166(4) thus completely omits to provide for the automic entitlement provided for in
Principle XXVI.



A similar omission occurs once again in Section 188 as this section omits to provide the
allocation for the delivery of basic services to local government.  Principle XXVI clearly envisages
constitutional duty upon local government to provide basic services in addition to any other
functions allocated to it.

CONSTITUTIONAL PRINCIPLE XXV

The National Government and Provincial Governments shall have fiscal powers and
functions which will be defined in the Constitution.  The framework for Local Government
referred to in Principle XXIV shall make provision for appropriate fiscal powers and
functions for different categories of Local Government.

OMISSION

Constitutional Principle XXV requires a framework in the Constitution to differentiate
between the fiscal powers and functions of the different categories of local government.  The
Draft Chapter 10 in Section 166(4) does draw this distinction with regard to local governments
share of funds collected at a national level.  Yet Section 166(3) fails to draw this distinction in
relation the more important aspect of local government finances, namely its fiscal powers and
functions with regard to its own taxes.

Section 167Section 167

ELECTIONS

(1) A local government must be elected democratically, and elections must take place
in terms of applicable legislation.

(2) Elections for local government must take place at intervals of not more than five
years.



(3) Members of a local government must be elected in accordance with a system of
proportional representation, or ward representation, or both proportional and ward
representation.

(4) Where a system of ward representation applies, independent candidates must not
be discriminated against.

(5) Every natural person is entitled to vote in an election of a local government if that
person -

(a) is qualified to vote in an election for the National Assembly;

(b) ordinarily resides in the area of that local government, or is liable for the
payment of property rates, rent, service charges or levies to that local government in terms of
applicable legislation; and

(c) is registered as a voter on the voters roll of that local government.

(6) Subsection (5)(b) does not entitle a voter to more than one vote per local
government.

(7) No one is qualified to be a member of a local government if that person is -

(a) not entitled to vote in terms of subsection (5);

(b) a member of any legislature at the national, provincial or local level, except
for representing the local government in another legislature in terms of any legislation;

(c) not qualified to become a member of the national or a provincial legislature;

(d) an employee of a local government unless exempted by legislation; and

(e) disqualified in terms of any legislation on any other ground.

CONSTITUTIONAL PRINCIPLE VIII

There shall be representative government embracing multi-party democracy,
regular elections, universal adult suffrage, a common voters' roll, and, in general,
proportional representation.

CONFLICT

CPVIII specifically provides that representative government may "in general (be on the
basis of) proportional representation".  To the extent that the constitutional proposal as presently
drafted would allow representation that may be "in general" on a ward basis, it is unconstitutional.



OMISSION

Constitutional Principle VIII

The principle of a common voters' roll is not addressed in the Working Draft.

It will amount to an artificial construction to limit the interpretation of this principle to only
national and provincial levels of government.

A proper application of this principle requires that the constitution must provide that every
local government must have a common voters' role.  For example this implies that for
metropolitan or regional councils (district councils) to have a common voters' role, the obligation
in relation to this voters' role lies on the relevant metropolitan/regional (district) council only.

The principle of a common voters' role at local government level should thus be enshrined
in Chapter 10 of the Constitution.

Section 168Section 168

LEGISLATIVE COMPETENCIES, POWERS AND FUNCTIONS

The legislative competencies, powers and functions of local government or different
categories of local government, must be prescribed by legislation referred to in section 164, and
include local or service development of the following functional areas:

* Cleansing
* Community services
* Economic development
* Environmental protection
* Elections
* Electricity
* Health
* Housing
* Library services
* Licensing
* Parks and recreation
* Planning
* Produce markets
* Protection
* Rates, tariffs and taxes
* Roads
* Sewage
* Storm water
* Traffic
* Transport
* Water



CONSTITUTIONAL PRINCIPLE XX

Each level of government shall have appropriate and adequate legislative and
executive powers and functions that will enable each level to function effectively.  The
allocation of powers between different levels of government shall be made on a basis
which is conducive to financial viability at each level of government and to effective public
administration, and which recognises the need for and promotes national unity and
legitimate provincial autonomy and acknowledges cultural diversity.

CONSTITUTIONAL PRINCIPLE XXVI

Each level of government shall have a constitutional right to an equitable share of
revenue collected nationally so as to ensure that provinces and local governments are
able to provide basic services and execute the functions allocated to them.

COMMENT

The powers and functions of Local Government is of crucial importance.  The current
badly drafted, vague and contradictory, one sentence formulation does not do justice to the
purpose of a constitution in this regard.  Constitutional Principles XX and XXVI should be
imported into the text of Chapter 10 to establish the requisite justiciable norm against the
allocation of powers and functions in any other legislation is to be tested.

OMISSION

Constitutional Principle XX

The Draft Chapter 10 by no means provides for adequate and appropriate legislative
powers for local government.  For example the Draft Chapter 10 only gives a discretionary power
to make subordinate legislation (i.e. legislation which can be vetoed at provincial or national
level).  Thus a situation can arise in which the constitution obliges local government to perform a
certain function.  Yet, because of the limited subordinate legislative powers granted local
government may be inhibited from delivering effectively on its constitutional obligation.

The grant of the limited subordinate legislative power and the omission of adequate and
appropriate legislative powers can be viewed as being unconstitutional.

The granting of legislative powers to local government by means only of
National/Provincial legislation will also not comply with Constitutional Principle XX as such
national and provincial legislation cannot secure the adequate and appropriate status which local
government would need to have to ensure compliance with Constitutional Principle XX.

Constitutional Principle XX furthermore requires provision to be made in the constitution to
provide for a sound basis upon which the allocation of powers between the different levels of
government should take place.  An attempt at providing such a "sound basis" is made in Section
168 of the draft barring metropolitan/regional councils which are generally all similarly developed,
the list in Section 168 cannot be viewed as a "sound basis" since it does not take account of the
varying capacities of the other categories of local government individually and as categories.



The list in Section 168 further does not accommodate cultural diversity as no diversity can
be accommodated in a universally applicable list.

4. THE COMPARISON BETWEEN REGLOGOV'S POSITION AND THE DRAFT
CHAPTER 10 ON LOCAL GOVERNMENT

Reglogov's position on the Chapter on Local Government in a future Constitution is
reflected in Papers 1, 2 and 3 circulated separately.

4.1 ESTABLISHMENT OF LOCAL GOVERNMENT

Introduction

It is trite law that two of the main purposes of a Constitution is the regulation of the
relationship between:

(1) the different components of the State and
(2) the relationship between the State and its citizens.

1. The relationship between the different components of the State

A Constitutional democracy is premised on the notion that the Constitution
is supreme.  Therefore it is the supreme regulator of the relationships referred to above.  The
notion of Constitutional supremacy emanates from the need to protect the institutions of the State
from one another.

If the notion of Constitutional democracy is accepted, the adoption of a
Constitution which does not give effect to this need amounts to a contradiction in terms.

The proposed text of the Constitution only pays lipservice to the
regularization of the relationship between Local Government and the rest of government.  In
reality it does not even set a minimal framework for the regulation of this relationship.

Government is established not only for the sake of governing but is also
established to address specific needs.  Establishing a level of government without having a clear
objective on the role of such government in addressing the specific needs does no more than to
create an expensive talkshop.

As stated earlier a Constitution is required to regulate the relationships
within government and its institutions.  The regulation of these relationships is mainly informed by
the specific needs which need to be addressed.

Similarly the relationship between Local Government and any other level of
government can only be successfully regulated by a Constitution which assigns a specific role to
Local Government.



The role of Local Government is in no way defined in the proposed text. 
Attempts are made at defining the role of Local Governments in Section 163 (to some extent)
and Section 168 (to no extent).

2. The relationship between the State and its citizens

For a Constitution to effectively and fairly regulate the above relationship, it
must be accessible (in a wide sense) to the citizens of the State.

This requires that the text of the Constitution be drafted in an easily
understandable and apparent manner.

The Draft Chapter 10 does however fall short of the above.  For example in
order to assign a meaning to Section 168 and Section 165(3) (read with Schedule 5), extensive
research is required.

4.2 THE ROLE OF LOCAL GOVERNMENT IN GOVERNMENT

It is suggested account should be taken of the rationalities introduced in
Constitutional Principles XVI, XX and XXVI.

A local government shall provide for the basic needs of its community necessary
for the maintenance and promotion of the well-being and good government of the community in
its area of jurisdiction and local economic development within a safe and healthy environment.

In addition to this, and in no way less important, it should be noted that Local
Government is best suited to develop the communities it serves in every possible way.

The supplementary vision of Local Government is provided for in Section 163(a) -
(f) which includes:

(a) Enhance democracy and development;
(b) empower civil society to participate in local self-governance;
(c) improve service delivery to all communities;
(d) enhance social and economic development, economic viability,

sustainability and self-supportiveness;

(e) enhance partnership among the different levels of government, and among
the different categories of local government, civil society and international local government
institutions; and

(f) ensure accountability, responsiveness and openness.

Vision can never be equated to the role (mission).  The role of Local Government
should thus be clearly spelt out as being the role of Local Government and not as defining the
way in which Local Government is to be established.

4.3 FRAMEWORK FOR LOCAL GOVERNMENT



The purpose of a framework is to provide a blueprint and give policy direction.  It is
not only a mechanism enabling the creation of some unknown creature.  To refer to a framework
which does not exist, does not in itself create the framework.

It is therefore suggested that such a blueprint should contain directions with regard
to:

1. Local Government's position viz-à-viz that of the rest of government;

2. the role of Local Government within society;

3. the structuring of Local Government (including the relationship between
Local Governments);

4. the minimum powers and functions required to fulfill its identified role; and

5. administrative and financial capacities Local Government may utilize to fulfill
its role and achieve its objectives.

(Subsiduary to the above are the issues listed in the Draft Chapter 10).



A constitution cannot provide a blueprint on the above issues, by simply delegating
the obligation for the formulation of such blueprint.  It should be noted that this blueprint can be
achieved without stifling the developments with regard to Local Government currently taking
place.

It is thus suggested that the following other issues also be included in the
establishment part of the blueprint:

1. the territorial aspects of Local Government such as the "wall-to-wall"
principle;

2. the categories of Local Government with their respective roles;

3. issues related to demarcation.

4.4 POWERS AND FUNCTIONS OF LOCAL GOVERNMENT

In relation to the powers and functions of Local Government, the following needs
reiteration:

1. The principle contained in schedule 4 require the Constitution to provide a
blueprint for the rational distribution of powers and functions in government and sets the
parameters and the criteria to be complied with for the distribution of powers and functions.

2. The allocation of any function without the concomitant allocation of all
relevant powers amounts to an illogical contradiction.  The attainment of executive authority
(powers) after the utilisation of legislative authority is not always feasible as executive authority
may be needed before legislative authority can be exercised.  (Powers refer here to all powers
necessary for the performance of the function i.e. legislative and executive powers.  Executive
authority should be widely construed here).



3. Only once a rational basis for the allocation for powers and functions is fully
provided for, will the debate on the finances and administration of Local Government become
meaningful.

4. If it is indeed accepted that the Constitution must provide a blueprint with
specific regard to the functions of Local Government and that the blueprint must be based on
rational criteria, the following questions arises:

Whether providing for a list of functions which allows other levels of
government to select from this list, functions Local Government is obliged to perform, without
providing any criteria to which this selection process must comply, is consistent with the
requirements set down in the constitutional principles?

5. The provision of a rigid list of functions for Local Government may generally
be questioned bearing in mind:

(a) the huge differences in the various needs of the communities;
(b) the differences in available capacity of Local Government in its

broadest sense; and
(c) the changes in Local Government taking place.

6. It is generally accepted that the blueprint for Local Government must also
map out Local Government's role in the development of its community in the broadest sense. 
The development of the community has many facets (e.g. physical, humanitarian, socio-
economic and cultural) and is presently perhaps not even fully understood.  A rigid list could not
possibly provide the flexibility for Local Government to properly grow in this regard.

Because of the above Reglogov support the following:

1. The distribution of powers and functions in non-metropolitan areas, between
the levels of government and categories of Local Government, require well-defined criteria. 
Should a list of the allocation of powers and functions be

decided upon, the necessary flexibility can be obtained by setting well-
defined objective and obligatory criteria to effectively inform the distribution of these functions
within the categories of Local Government.  This list should make allowance for the performance
of unidentified developmental functions.

4.5 ADMINISTRATION AND FINANCE

Section 166(1) gives no guidance with regard to the definitions of the concepts of
sound public administration, good governance, transparency and public accountability.  At the
very least clarification of these concepts should be linked to similar sections in the Constitution.

Section 166(3) is the only section that deals with any competence of Local
Government to levy any form of tax.  This subsection, however, does not recognise any exclusive
taxing competence on the part of Local Government whether in respect of property based tax,
which has historically been the province of Local Government or any form of taxation.  Given the



requirement that each level of government should have appropriate powers, the new Constitution
should recognise in some manner an exclusive form of taxation.

The only section dealing with Local Government's right to an equitable share of
revenue collected nationally, is embodied in Section 166(4).  This subsection, however, fails to
recognise and constitutionalize this right which is crucial to Local Government's ability to
effectively deliver basic services.

4.6 ELECTIONS

4.6.1 Holding of elections

It is proposed that Local Government elections should as a matter of
course, be held on the same day nationally.  This proposal is based on the inadequacy of
localised campaign infra structures within many political groupings, necessitating a one-off
campaign nationally.  A supporting

consideration is that the publicity generated by elections nationally on the
same day will increase the status of Local Government elections in the eyes of the electorate and
promote higher voter participation.

4.6.2 Electoral systems

While maintaining support for the recognition of representation also on a
ward basis on Local Government level, it is pointed out that in order to avoid the provision being
tested successfully in a Constitutional Court, it needs to be reworked to ensure that
representation will "in general" be proportional as required by CPVIII and XIV.

4.6.3 Qualification/Disqualification

(a) The provision of Section 167(7)(d) disqualifying employees of Local
Government from membership of local councils, on the one hand unfairly discriminates against
them as compared to other civil servants while on the other hand failing to address adequately
the real problem which is to avoided individuals being both an employee and a member of the
council (employer) of the same council.

To avoid the conflict of interest in the later situation the provision
should be redrafted appropriately.

(b) Given that representation at local level is structured to allow the
electorate to in fact cast 2 votes, (one on the proportional list and one for a ward councillor) both
in the same Local Government, the provision of 167(6) of the Draft limiting a voter to one vote
only leads to confusion, which is best avoided given the status of the Constitution.

It is once more suggested that a simpler way of accomplishing the intention
of this subsection is by limiting individual voter enrolment to once per local authority.

4.7 CODE OF CONDUCT



In the context of maintaining high levels of integrity, efficiency and effectiveness it
is considered important that the need for the establishment by a law of competent authority, of an
enforceable code of conduct for elected members and officials should be constitutionally
enshrined.

4.8 CHAPTER 14

Financial and Fiscal Commission

The view that the role of the Financial and Fiscal Commission should be extended
to take over the function of reviewing the imposition of Local Government taxes and charges
currently fulfilled by the Provinces, is reiterated and motivated as follows:

(i) The Financial and Fiscal Commission is the more functionally appropriate
and better equipped by virtue its composition to handle these issues.

(ii) The Financial and Fiscal Commission is in a better position to ensure a
uniform approach in respect of the criteria to be applied in the imposition of taxes and charges.



5. CONCLUSION  :  PROPOSALS FOR THE NEW CONSTITUTIONAL TEXT : LOCAL
GOVERNMENT (18 FEBRUARY 1996)

SECTION 1  :  ESTABLISHMENT AND STATUS OF LOCAL GOVERNMENT

(1) Local government comprising of primary local government and a regional local
government shall be established for every metropolitan and non-metropolitan area.

(2) Local Government, as a level of Government shall be autonomous with regard to
those entrusted powers and functions it can perform utilising its own resources and it shall be
entitled to regulate its affairs.  Local Government shall have such legislative and executive
powers to allow it to function effectively.

(3) Parliament or a provincial legislator shall, subject to the provisions of Section 2,
paragraph 11 (Section 175(1) of the interim constitution) not encroach on the powers and
functions for which a Local Government is autonomous.

(4) The only competent body of appeal for a decision taken by a Local Government or
an act made by a Local Government in connection with any power or function for which it is
autonomous, shall be a competent court of law.

(5) Proposed legislation which establishes, changes or disestablishes a Local
Government which has not been entrusted with any autonomous powers or functions shall not be
introduced in parliament or a provincial legislator unless it has been published for comment in the
gazette, or the provincial gazette as the case may be, and local government and interested
persons, have been given a reasonable opportunity to make written representations in regard
thereto.

(6) Proposed legislation which establishes, changes or disestablishes any local
government entrusted with autonomous powers and functions shall not be introduced in a
competent legislator without the consent of such a local government.

(7) Every local government shall have an elected council with legislative and executive
powers.

SECTION 2 : POWERS AND FUNCTIONS OF LOCAL GOVERNMENT

(1) The powers and functions of Local Government shall be entrusted by law of a
competent authority in accordance with the provisions of this constitution.

(2) Local Government shall be entrusted with such powers and functions as may be
necessary to provide municipal services and to perform developmental functions for the
maintenance and the promotion of the well-being of all persons within its area of jurisdiction
provided that such services and functions can be rendered in a sustainable manner and are
financially and physically practiseable.

(3) Local Government shall ensure access to all persons residing within its area of
jurisdiction to basic municipal services.



(4) Local Government functions shall be entrusted by a law of a competent authority to
either primary or regional local government.  The allocation of local government functions
between such local governments, shall be made on the basis which is conducive to the financial
viability of the execution of such powers and functions and the effective public administration
thereof.

(5) Primary local government shall mainly be responsible for the provision of basic
municipal services.

(6) Regional local government shall mainly be responsible for functions of a
developmental nature and ensuring access to municipal services.

(7) A local government may perform powers and functions on behalf of another local
government or another level of government without affecting the responsibility of that
government.

(8) A local government shall be autonomous in respect of those powers and functions
which it can perform utilising its own resources.

(9) A local government shall have the power to make acts not inconsistent with this
constitution in order to regulate its affairs and perform its powers and functions for which it is
autonomous.

(10) A local government shall have the power to make regulations not inconsistent with
this constitution, an act of parliament or a provincial law in order to regulate its affairs and to
perform its powers and functions for which it is not autonomous.

(11) An act passed by a local government in terms of this constitution shall prevail over
an act of parliament or a law passed by a provincial legislator except in so far as:

(a) the act of parliament or the law of the provincial legislator deals with a
matter that cannot be regulated effectively by the local government,

(b) the act of parliament or the law of the provincial legislator deals with a
matter that, to be performed effectively, requires to be regulated or co-ordinated by uniform
norms or standards that apply generally throughout the Republic or in such Province,

(c) it is necessary to set minimum standards across the nation or the province
for the rendering of public services,

(d) it is necessary for the maintenance of economic unity, the protection of the
environment, the promotion of interprovincial and local governmental economy, the protection of
the common market in respect of the mobility of goods, services, capital or labour, or the
maintenance of national or provincial security;  or

(e) the act of local government material prejudice economic, health or security
interests of another local government, the province or the country as whole, or impedes the
implementation of national economic policies.

SECTION 3 : ADMINISTRATION AND FINANCE



(1) A Local Government shall ensure that its administration is based on sound
principles of public administration, good government, and public accountability.

(2) A Local Government shall, after taking into consideration any recommendation of
the financial and fiscal commission be competent to levy and recover such rates, levies, fees,
taxes and tariffs as may be necessary to exercise its powers and performs its functions.

(3) There shall be different taxation for primary Local Government and Regional Local
Government provided that within each Local Government all property rates, levies, fees, taxes
and tariffs shall be based on uniform structure.

(4) Other levels of government shall not levy or acquire property rates, levies, fees,
taxes and tariffs appropriate to local government.

(5) Local Government shall on recommendation of the financial and fiscal commission
be entitled to an equitable allocation of funds collected nationally in order to render municipal
services and those other functions entrusted to local government.

(6) Local Government shall be entitled to representation on the financial and fiscal
commission.

(7) The decisions pertaining to the adoption of a budget of Local Government shall be
taken by a two-thirds majority of the members of such Local Government.

SECTION 4 : ELECTIONS

(1) The council of a Local Government shall be democratically elected at intervals of
not less than 3 and not more than 5 years as determined by such local government.

(2) (a) The electoral system for Primary Local Government include proportional
and may include ward representation.

(b) The electoral system for Regional Local Government shall include both
proportional and indirect representation.

(3) Subject to section 6 (of the interim constitution) every natural person shall be
entitled to vote in an election of a local government if he or she -

(a) is ordinarily resident within the area of jurisdiction of that local government
or is under law liable for the payment of property rates, rent, service charges or levies to that
local government;  and

(b) is registered as a voter on the voters' role of that local government.

(4) Where a representation on a local government takes place on a proportional and
ward system each voter shall have at least two votes for that local government.

(5) A voter qualifying to vote in more than one local government may vote in every
such local government.



(6) No person shall qualify to become or remain a member of a local government if he
or she -

(a) is not eligible to vote in terms of subsection (3);

(b) is a member of the National Assembly or the Senate or a provincial
legislator;

(c) is not qualified to become a member of the national Assembly;

(d) is an employee of a local government (unless, with due regard to the public
interest, exemption of this disqualification is given by the Executive Council of the Province in
which the local government is situated and proof of such exemption accompanies the nomination
of such person);  or

(e) is disqualified in terms of any other law.

SECTION 5 : CODE OF CONDUCT

(1) An enforceable code of conduct for members and officials of local government
shall be provided for by law.

REVISION DATED 18 FEBRUARY 1996

[       ] deletion
          insertion

SECTION 4 : ELECTIONS

(2)(a) The electoral system for Primary Local Government shall include [both]
proportional and may include ward representation.

(5) A voter qualifying to vote in more than one [ward] local government may vote in
every such [ward] local government.



THE ASSOCIATION OF SABBATH - KEEPERS

13-02-1996

APPEAL FOR SATURDAY AND SUNDAY TO BE TREATED EVENLY AS
SABBATH DAYS

We refer to the new draft constitution you sent to us for consideration.  After careful
study we noted that its wording is too vague when it comes to the treatment of
Saturday and Sunday as equal Sabbath days.  Up to this moment all businesses
open on Saturday and some close at 8.00 p.m. while on Sunday about only 3% of
the businesses open and close at 12.00 noon.  We know that this has been
authorised by the government to date.

We are also aware of the fact that the underlying ideology of closing businesses on
Sunday is to afford an opportunity to worshippers on this day to attend church
services.  Worshippers on Saturday are deprived of this opportunity.

Despite the appeal we submitted to your office for Saturday to be afforded same
status as Sunday, we do not see the draft constitution addressing this issue at all.

We hope that your office will take cognisance of this problem before the draft
constitution goes to the final draft.

N J SIWANI
(PRESIDENT)



CHURCH OF THE PROVINCE OF SOUTHERN AFRICA
(ANGLICAN)

16 February 1996

It is a great pleasure for me to enclose submissions on the Draft Constitution from the Synod
of Bishops of the Church of the Province of Southern Africa (Anglican).  We would like to
commend the Constitutional Assembly for its encouragement of public participation in the
formulation of a permanent Constitution for South Africa.  We like to hope that results of this
process will ensure a sustainable democracy.

The Rt. Rev Michael Nuttall
Dean of the Province

________________________________

The Synod of Bishops of the Church of the Province of Southern Africa meeting at Victory
Park, Johannesburg, would like to make the following submissions to the Constitutional
Assembly:

1. Preamble to the Constitution

We, the people of South Africa, having come to the realisation of our long cherished
hope of a free and democratic society, place it on record that the long and painful
struggle for our liberation has been sustained by the faith of many people in this land, in
a loving and just God who acknowledge the sovereignty of this supernatural power.
We pledge ourselves to continue to work towards a more humane and just social order.

2. Chapter 2 section 10 - Life

We recommend that option 1 which reads:
"Everyone has the right to life and the death penalty is hereby abolished".  This is in
accordance with the 1989 Provincial Synod Resolution of the Church of the Province
of Southern Africa which reads as follows:

"This Synod

1. Affirms that:

1.1. the death penalty is not compatible with the way of Christ and has no rightful
place in the judicial process in a Christian Country;

1.2. the death penalty does not justify itself as a deterrent;



1.3. many people sentenced to death have not had adequate legal representation,
and they and their families do not have the opportunity or resources to secure
this;

2. Grieves that at least 1183 people have been executed in South Africa since
1980; in 1987 alone 181 people were hanged, the highest ever since the Act of
Union.

3. Requests the Governments of the Republic of South Africa, Lesotho,
Mocambique, Namibia, Swaziland and the so-called homelands of Ciskei,
Transkei, Bophuthatswana and Venda to:

3.1. Abolish Capital Punishment

3.2. Commute the sentences of those presently under sentence of death.

4. Gives full support to the re-establishment of the Society for the Abolition of the
Death Penalty.

3. Chapter 3 Section 53 - Constitutional Amendments

Serious attention should be given to the tightening of the Process of the Amendment of
the Constitution in order to ensure that provisions for such amendments to the
constitution would not be abused.

4. Chapter 11 - Traditional Authorities

More work needs to be done on relationships between Traditional Authorities,
Provincial Governments, Local Councils and other Instruments of State.

5. Postponement of the May 1996 Deadline

We are concerned that there is not enough time for proper resolution of the seriously
divisive issues if the may deadline is to be adhered to.  We are particularly anxious that
the non-participation of the Inkatha Freedom Party in the negotiation will lead to
conflict in the future if the division of powers between the central and provincial
governments, and the provincial and local governments, as well as the relationship
between traditional leaders and all three levels of government are not properly
negotiated and decided upon before the constitutional text is adopted.

We therefore urge that the May 1996 deadline provided for in the interim constitution
be amended to February or March 1997 to allow for a proper resolution of these
disputes.



The Rt. Rev Michael Nuttall
Dean of the Province



From: Arthur.Hunt@enviro.iafrica.com (Arthur Hunt)
Date sent: Sun, 18 Feb 1996 16:23:00
Organization: Enviro-Base BBS, Tzaneen, South Africa

FAX 0152 307 3535

THE ANIMAL GROUPS ALLIANCE
Tzaneen

BILL FOR ANIMAL RIGHTS

I was rather concerned to notice that they made no mention in the draft constitution
concerning the above.   Because of this, I am taking this opportunity of restating the case for
the insertion of a Bill of Rights for the animals/creatures of our country.

The insertion of this clause into the bill of rights is not an animal rights issue as so many
people seem to think.  A bill of rights for animals is unquestionable a human right, because it
forms part of the birth right of every citizen of our country.  Each citizen has a right to be part
of South Africa and the very animals, fauna and flora make up what we understand South
Africa to be.

Therefore, the animals that are indigenous to our country form the very fabric of it and must
be afforded rights and protection, after all, the natural beauty of our country and the species
rich and diverse fauna and flora make our country unique.  Even in language and culture we
are diverse and it is this melting pot that makes South Africa.

Comrades, we are all aware of the potential that our naturalness has for fulfilling the
RECONSTRUCTION AND DEVELOPMENT PROGRAM promised to the people, if we do
not place a value to this natural asset of the people and provide proper protection via
legislation then we run the risk of loosing this heritage.

We are all aware of the great pressures placed on our environment and to protect our
remaining ecosystems and especially the wild animals are some tasks that we must deal with at
the highest level in our country and that responsibility lies in the Constitution.

To exclude a Bill of Rights from our Constitution is a violation of not only our human rights
but a violation of the very birthright of all south Africans.  The natural environment of our
country is the real jewels of our country and with proper controls tourism will become a major
industry that can fulfil all the requirements that will make South Africa a better place to live in,
for all.

Therefore, we call on the constitutional assembly to include in the constitution a Bill of Rights
for the animals of our country.

Yours in the struggle,

A. H. HUNT
Delegate to the constitutional assembly.



From: ghyoovg@risc6.unisa.ac.za (Valmond Ghyoot)
Subject: Chapter 2 Clause 24
Date sent: Mon, 19 Feb 1996

I wish to express my support for Option 3 of Clause 24 (Property) of Chapter 2 in the
Working Draft of the Constitution, as published in the recent undated issue of Constitutional
Talk.

Valmond Ghyoot

Professor in Real Estate
Department of Business Management
University of South Africa



EARLY LEARNING RESOURCE UNIT (ELRU)

Date sent: Mon, 19 Feb 1996 08:35:26 +0200
From: Mary Newman <svgpriOl@uctvms.uct.ac.za>
Subject: Submission re CHILDREN

COMMENTS:

The Early Learning Resource Unit (ELRU), a non governmental children's organisation based
in Cape Town and with a national outreach into all the Provinces, wishes to draw attention to
the fact that more protection is needed for children in the New Constitution than is presently
reflected.  The age category that concerns us is birth to six years.  Children in this age group
have historically born the brunt of the past discriminatory system as evidenced by high infant
mortality rates and the high school drop out by Standard 3.  Research in South Africa and
elsewhere has shown that children who have the benefits of early learning opportunities do
better at school, are less likely candidates for delinquency, school drop out and teenage
pregnancy.  The cost benefit to the society should not be overlooked.  Investing in the early
years is an investment in the future.

SECTION 21(1)(C)

Add the words:
'Every child has the right to safety, early learning opportunities, social security.'

This in addition to the right to basic nutrition, shelter, health care and social services as
currently stated.

Early learning opportunities are about developing the child's potential for learning in the early
years.  Play is the work of children, therefore it is imperative to give children the space and the
equipment to play in order to develop curiosity, independence and creativity in children and to
encourage and actively support the desire to learn.  There is a Jesuit saying that goes: Give me
child until he/she is seven and I will show you the person (adapted).



From: "Nomhla" <ccd@wn.apc.org>
Organization: Christian Citizenship Depar
Date sent: Fri, 16 Feb 1996 14:15:13 +0000

The Methodist Church of Southern Africa:
Submission to the Constitutional Assembly on the Draft Constitution

We, the Methodist Church of Southern Africa, commend the Constitutional Assembly of
South Africa for its encouragement of public participation in the formulation of a permanent
constitution for South Africa.

We have heard that a new text of the Draft Constitution was published in late Jan. 1996, but as
we have not been afforded a viewing of this, we would insist that your committee hold to your
commitment to take serious note of all submissions submitted by the body politic before
Feb.20.

PREAMBLE

We fully support the preamble as proposed by the SACC, with the addition of one sentence,
marked by *:

WE, THE PEOPLE OF SOUTH AFRICA,

UNITED in our dedication to building a new nation with justice, freedom and equality
for all,
some of us in pursuit of the common good,
others in faithfulness to the God whom many of us worship

GUIDED also by the traditions of our forbears in Africa and from across the seas and
by the wisdom and learning of ages

CONSCIOUS of the strife that has so sorely afflicted our people and the harm we have
done to our natural environment

BUT ALSO INSPIRED by the sacrifices of those whose courage and compassion have
made them pioneers of our liberty

DEDICATED to continuing on the path they trod and mindful that power without
justice, equality and the consent of the governed is tyranny,

*RECOGNIZING our part in the Community of Nations searching for peace and
justice in all relationships

WE, THE PEOPLE OF THIS NEW SOUTH AFRICA
Now therefore adopt this Constitution to be our founding charter as a free and
democratic nation.

BILL OF RIGHTS (CHAPTER 2)



We petition that certain basic rights are irremovable and inalienable:
these should be permanently entrenched:

8. Equality

Option 2 is favoured with the deletion of "unfairly" in (3) and the deletion of (4) In (3)
we support the continued inclusion of the words "sexual orientation"

9. Human Dignity

10. Life

As indicated in the earlier letter of the Presiding Bishop of the MCSA Dr.Stanley
Mogoba, we would strongly advocate Option 1 with the inclusion of " ...and the death
penalty is hereby abolished"

11. Freedom

12. Slavery, Servitude and-Forced Labour

14. Freedom of Religion, Belief and Opinion

Further submissions on other clauses:

15. Freedom of Expression

(2)(c) should be included.  Under (3) we favour Option 1

21. Economic Activity

We favour Option 2

22. Labour Relations

(3)(c) should not be entrenched in the Bill of Rights but should be subject to
negotiations

24. Property

We favour Option 2, with the deletion of (3)(c) "Market value"

28. Education

We favour Option 1

32. Just Administrative Action



We favour Option I and would want to have all three words "lawful, reasonable and
justifiable" included

35. Limitation of Rights

In (1)(a) we endorse "reasonable and necessary"

In (1)(b) to be included: "The essence of the right must not be negated"

In (2) to be deleted: "unfair"

Parliament ( Chapter 3)

45 (3) : We endorse the submission of the SACC on this

53. Constitutional Amendments

We do not believe that a two thirds majority is sufficient for the amendment of the
Constitution.  The Interim Constitution has been amended many times and, while this
may have been justified in most cases, a permanent constitution cannot be treated this
cavalier fashion if the people are to-come to honour and respect it and if constitutional
government is to have meaning.

We suggest that the requirement be 75% majorities of the members of both the Houses
sitting separately and that two thirds of the Provinces also be required to pass the
amendments by two thirds majorities.

Council of Provinces/Senate (Chapter 4)

We prefer Option 2 and urge that there be a Senate with equal representation from each
province as is the case at present.

Defence (Chapter 13)

We refer to our earlier letter of Bishop Mogoba with regard to Defence (Chapter 13) and
Conscription and Conscientious Objection (Chapter 2 and Chapter 13).



G & H INTERNATIONAL
IMPORTERS AND EXPORTERS

19 February 1996

RE: OBJECTION TO AGRICULTURAL MARKETING ACT 59 OF 1968

We hereby lodge our objection against the Agricultural Marketing Act 59 of 1968.  This Act
creates Quassi Government Bodies (Boards) with Marketing Arms which perpetuates
Monopolies.  Examples of such Marketing Arms are Unifruco, Outspan, etc.

These Semi Government Bodies prescribe a single channel market system and although not as
successful as proclaimed it also ensures that a minority retains the privileges created under the
Apartheid Regime.

During 1993 my partner and I developed a business plan to Export Fruit to Singapore in
unlimited quantities via a major importer. After a lengthy fight with the Deciduous Fruit Board,
we were issued a DUD PERMIT, that was contested through the Competition Board. We
successfully proved collusion between the DFB and its Marketing Arm Unifruco.

The unnecessary delay in the issuing of the permit not only resulted in the loss of millions of
Rands in Foreign Revenue but was also tardy and unbusinesslike.

The permit granted for the 1996 Season was misleading in that we were unaware that we were
competing direct against Unifruco in a multi channel market system. Unifruco currently
Dictate/Minipulate the price mechanisms and in doing so create unfair competition.  Unifruco
retains all its niche markets as a single channel system and is also allowed to challenge us to a
Far East markets in a multi channel system.

We hereby stress that our Constitutional Right to FREE ECONOMIC ACTIVITY AND
FREEDOM OF ASSOCIATION were infringed.

Please note that our detailed summary will follow shortly.

H SALIE



COSAB
THE COUNCIL OF SOUTHERN AFRICAN BANKERS
Johannesburg

14 February 1996

CONSTITUTIONAL DEBATE:  LABOUR RELATIONS

As a major employer sector within the economy, the banking sector is firmly of the belief that
the right of workers to strike (clause 22(2) of the Bill of Rights) must be balanced by the equal
right of employers to lock-out (disputed clause 22(3)(c) of the draft Constitutional proposals).

The question of equity and balance of rights between citizens, whether individual or juristic, is
important to ensure that all act with due responsibility towards the fights of others.  We
therefore recommend that disputed clause 22(3)(c) be included.

STUART GROBLER
Deputy General Manager



Hoxane Tribal Authority
CALCUTTA
MKHUHLU

2-02-1996

COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION

CHAPTER 2: BILL OF RIGHTS
SECTION 9 AND 10.  OPTION I AND OPTION 2 AS STATED
THEREUNDER:

Death Penalty should be retained to deter crimes of all kinds.

CHAPTER 10: LOCAL GOVERNMENT

SECTION 165
GENERAL POWERS AND FUNCTIONS OF LOCAL
GOVERNMENT.

The Constitutional Assembly does not differentiate the functions of:

(Metropolitan Local Council)
(Urban Local Council)
(Rural Local Council)

The three Councils differ in accordance with their location
What is the position of the Local Council serving in the jurisdiction
of the Tribal area or Chief?

The Local Governments mentioned above in their categories
should be defined clearly and their duties in the Draft Constitution.

The Constitution further recognises the existence of the Traditional
Leaders and hence what powers will the Rural Local Council have
within the said jurisdiction of the Chief or Tribal area?

LEGISLATIVE COMPETENCE:  Legislative power should be retained in the
Provincial Parliament with executive competence so as to retain uniformity within
the whole of the Province.

Where the Rural Local Council is in the process of or intends submitting
proposals for consideration by the Provincial Government to promulgate By
Laws, consultation with the Tribal Authority in that area should be fulfilled prior to
submission.

METROPOLITAN AND URBAN LOCAL COUNCILS:
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These bodies may present their proposals to Province for suggested By Laws
provided they are not inconsistent with

the Provincial and National Legislative powers.

CHAPTER II:

TRADITIONAL AUTHORITIES:
COUNCILS OF TRADITIONAL AUTHORITIES

SECTION 169.
RECOGNITION:

CLAUSES 1, 2, AND 3.  These Clauses are acceptable as they are and should
not be altered.

SECTION 170:  COUNCIL OF TRADITIONAL AUTHORITIES:

Since this Section is still under discussion, we feel bound by circumstances to
mention that we recommend the continuation of Succession Chieftainship as
tradition.

INPUTS BY:
CHIEF M L NKUNA
HOXANE TRIBAL AUTHORITY



MINISTRY OF PROVINCIAL AFFAIRS AND CONSTITUTIONAL
DEVELOPMENT

11 September 1995

CONSTITUTIONAL PROVISION FOR INTERGOVERNMENTAL RELATIONS

Attached please find a document pertaining to constitutional provision for intergovernmental
relations, for your attention.

The Intergovernmental Forum discussed the document on 21 August 1995 and resolved
that:

(a) paragraph 5 of the document be approved by the intergovernmental Forum for submission
by the Forum to the Constitutional Assembly; and

(b) the rest of the document be submitted to the Constitutional Assembly as background.

It would be appreciated if the document could be submitted to Theme Committee 3, with
paragraph 5 of the document as being the official position of the Intergovernmental Forum -

Kind regards

R P MEYER
MINISTER OF PROVINCIAL AFFAIRS AND CONSTITUTIONAL DEVELOPMENT

_______________________

CONSTITUTIONAL PROVISION FOR INTERGOVERNMENTAL RELATIONS

1.  INTRODUCTION

1.1 Intergovernmental relations between all tiers of government are playing an increasingly
important role in the governmental process in South Africa.  The nature and scope of these
relations, especially at the multilateral level, resulted in the question being raised whether specific
provision for these relations should be made.  In view of the fact that intergovernmental relations
are the result of constitutional provisions with regard to the division of powers and responsibilities
between the respective levels of government, it has also been suggested that the new Constitution
represents the most appropriate legislative means through which this could be achieved.

1.2 The purpose of this document is to comply to a resolution of the Intergovernmental Forum,
taken on 12 June 1995, that a document should be drafted on proposals with regard to



intergovernmental relations, which could be considered for inclusion in the new Constitution.
These proposals will, after consideration by the Forum, be submitted to the relevant Theme
Committee of the Constitutional Assembly.

2.  THE NATURE AND CONTENT OF INTERGOVERNMENTAL RELATIONS

2.1 Intergovernmental relations result from the division of powers and functions between levels
of government and refer to the interaction between governments on matters of common or shared
interest in a multitier governmental system.  The objectives of intergovernmental relations can
broadly be described as to:

i) improve the information base and quality of analysis of information in order to contribute to
better decision-making and to reconcile policy differences between governments;
ii) promote cooperation and coordination between governmental policies in areas where
jurisdiction is shared or complementary;
iii) achieve national objectives; and
iv) promote the management of the public sector.

2.2 Intergovernmental relations deal with all spheres of governmental activity.  In broad terms,
these spheres include the spheres of policy management, programme management and resource
management.  The intergovernmental process, however, also differs from the governmental process
in that the importance attached to certain activities associated with the governmental process, is
emphasised at the expense of others.  In this regard, the policy management process and the
resource management process, play a dominant role in the intergovernmental process.  The reason
for this domination is to be found in the fact that the strategic functions of guidance and leadership
of a jurisdictional or territorial arena associated with the policy management process and the
resources employed in the implementation of policy, determine the results of the programme
management process to a large extent.  These functions are furthermore the responsibility of the
elected officials of government which increase their relevance from an intergovernmental
perspective.

2.3 Intergovernmental relations are an essential aspect of all multitier political systems including
decentralised unitary systems, such as those found in Japan, Britain and France.  The reason for this
significance is to be found in the impossibility of compartmenting or avoiding overlaps of functions
and the integrated nature of all government functions.  Provision for intergovernmental relations
has therefore been required whether the multilevel governmental system has been established from
the bottom up, as was the case in the USA and Australia, or top-down, such as in India and
Belgium.

3.  PROVISION FOR INTERGOVERNMENTAL RELATIONS



3.1 A number of issues should be considered when provision for intergovernmental relations is
made.  These issues include inter alia the following:

i)    characteristics of the governmental system;

ii)   the accountability of the respective levels of government;

iii) how provision should be made; and

iv)    what the provision should entail.

i)    Characteristics of the governmental system:

Intergovernmental relations are to a large extent determined by the characteristics and functioning
of the system of government.  In this regard, the following variables are of particular importance:

- the constitutional jurisdiction allocated to each level of government, in particular the extent
of concurrent jurisdiction, and the specific functional matters assigned;

- the form of executive and legislative institutions at each level of government;

- the character of the central second chamber and whether it is constituted to serve as a
forum for representatives of provincial governments;

- the political party system and particularly the character of the linkages between central and
provincial branches of political parties;

- the courts and the extent to which intergovernmental conflict is resolved through appeal to
the courts; and

- the financial situation of provincial and local government and in particular the degree to
which they have autonomous resources to match their expenditure responsibilities or are dependent
upon transfers from another level of government.  Furthermore, the degree of disparity of financial
resources among provinces or among local governments requiring arrangements for redistribution
of resources.

Clarity on these variables, as well as the interactive functioning of the respective governmental
structures, institutions and levels of government should be obtained, before specific provision for
intergovernmental relations is made.

ii)  The accountability of the respective levels of government:



The matter of accountable government is another very important determining factor of the
institutionalisation of intergovernmental relations.  Intergovernmental relations are often being
referred to as the "fourth level of government”, which tends to undermine the democratic
accountability of elected representatives of the respective levels of government.  The
intergovernmental process in most countries is dominated by the executive branch, with the
legislative branch of government to a large extent being excluded from the process.  The exclusion
of the elected representatives from the intergovernmental decision-making process, raises certain
questions with regard to the accountable government.  The establishment of intergovernmental
structures through the Constitution may exacerbate the accountability problem, in that
intergovernmental structures will be awarded a constitutional status more or less on par with that of
the legislative structures.

iii)  How provision for intergovernmental relations should be made:

Intergovernmental relations could be constitutionally prescribed, could be established by legislation
or could be left to develop through practice and convention.

Intergovernmental relations in South Africa are still very much in a developing phase.  The nature
and extent of cooperation and interaction between the respective governments and levels of
government, are expected to change and adapt significantly over the short, medium and long-term.
Intergovernmental relations are therefore required to be adaptable and flexible.  In view of this
requirement, the establishment of intergovernmental relations through the Constitution should be
carefully approached.  Constitutions are by nature difficult to change, which may hamper the ability
of intergovernmental relations to adapt to changing needs and may thus contribute to their
inefficiency.  This problem could be overcome by providing for intergovernmental relations through
legislation.  Legislation is easier to amend and thus to provide for the changing institutional
requirements of the intergovernmental process.

The development of intergovernmental relations through practice and convention is an alternative
to provision through either the Constitution or legislation.  This is also the route adopted in the
majority of older federations such as the USA and Canada.  The question could, however, be asked
whether this approach would be suitable to the situation in South Africa, where the need and
importance of intergovernmental relations in terms of effective governance, are already widely
accepted and where the important role of government in addressing a large number of pressing
societal issues is comparable to any of the other countries with multitiered governmental systems.

iv)    What the provision should entail:

Provision for intergovernmental relations focuses generally almost exclusively, on the establishment
of intergovernmental structures.  The importance of intergovernmental structures are, however,
often overemphasized at the expense of the purpose for which these structures are established,



namely the facilitation of these relations.  Intergovernmental relations constitute in broad terms a
negotiation and consultation process between governments, aimed at harmonising governmental
actions and decision-making.  The process develops very specific requirements as far as its
facilitation is concerned.  These requirements have structural implications which have to be
accommodated.  Intergovernmental relations may, for example, at times be of a more conflicting
and competitive nature, which may necessitate different structural and institutional provision for its
facilitation.  Seen from this perspective, intergovernmental structures are to a large extent
determined by the process and not visa versa.  Given the importance of the process, its fluidity in
terms of its different structural requirements and the different forms it can take, it should be clear
that constitutional provision which focus on the structural dimension of intergovernmental
structures, may further contribute to the overemphasising of this dimension of intergovernmental
relations, to the detriment of the more important process itself.

4.  CONSTITUTIONAL PROVISION FOR INTERGOVERNMENTAL RELATIONS

4.1 The important role of intergovernmental relations in the governmental process at the
respective levels of government makes it imperative that sufficient provision for these relations will
have to be made.  A balanced approach is however required, if the provision is to serve the required
purpose, namely relations between governments which will contribute to good governance.
Constitutional as well as legislative provision could play an important role in this regard, while
sufficient room should also be left for the further development of intergovernmental relations
through practice and convention.  This approach has important advantages in that it:

- promotes the relevance of the provision in terms of the establishment of efficient and
effective intergovernmental relations;
- provides intergovernmental relations their due recognition and  status;
- emphasises the importance of the process dimension of intergovernmental relations;
- provides for the flexibility and adaptability required from intergovernmental relations;
- brings the structures and institutions responsible for facilitating intergovernmental relations,
within direct parliamentary supervision and therefore enhances accountability and transparency; and
- promotes good governance through coordination and co-operation between governments
and levels of government.

4.2 The purpose of the constitutional provision for intergovernmental relations should be to lay
a foundation for these relations, which could serve as framework for their further development.
This could be achieved through the inclusion of certain principles which governments at all levels
should adhere to in the performance of their powers and functions and in their interaction with each
other.  These principles lie at the heart of intergovernmental relations and represent the
philosophical and legal basis from which to view, conduct and evaluate the activities of government
in a multitier governmental system.  It is also the application of these principles which serves as
framework for intergovernmental relations and gives rise to a network of intergovernmental



relationships, structures and institutions which characterise modern multitiered constitutional
systems.  Provision for the establishment of intergovernmental structures could be made through
providing in the Constitution for the promulgation of legislation in this regard.

4.3    Constitutional principles for intergovernmental relations:

4.3.1 Principles for intergovernmental relations which could be included in the new Constitution
should refer to the nature of the relationship between governments, as well as the specific
obligations on the part of governments in conducting their affairs.  As far as the nature of the
relationship between governments is concerned, governments should be required to conduct their
affairs towards each other in a spirit of trust, good faith, friendship, and mutual respect.  Due
cognisance should be paid by governments to the interests of the country as a whole, as well as to
the specific interests of other governments.  The national government must treat provincial
governments equally and refrain from encroaching on their rights, while provincial governments
should act in a similar manner towards local governments.

4.3.2 In the conduct of their affairs, governments should be required to assist and support each
other and to inform and consult with each other.  Governments should also cooperate and
coordinate their activities and adhere to procedural matters:

- The duty to assist and support each other, requires that a government is obliged to take the
necessary steps to enable another government or level of government, to reach its objectives or to
fulfil its responsibilities, providing that it does not adversely affect the interests of that government;

- The duty to inform and consult requires that governments inform each other on matters of
common concern and that they consult with each other on the handling of these matters.  If
differences do occur, acceptable compromises should be reached through negotiation;

- The duty to cooperate and coordinate refers to the obligation on the part of governments to
cooperate with each other in the realisation of their objectives and to harmonise their decision-
making and actions in an effort to promote the realisation of their objectives;

- The duty to adhere to procedural matters refers to the obligation to comply to requirements
with regard to the way in which interaction occurs, in an effort to create a culture of partnership
and mutual trust.

4.4 Constitutional provision for legislation with regard to intergovernmental relations:

4.4.1 Provision could also be made in the new Constitution for further legislation to make more
extensive provision for intergovernmental relations.  The legislation should provide specifically for
the establishment and functioning of intergovernmental structures and institutions responsible for



the facilitation of intergovernmental relations.  This provision could inter alia also refer to the
following:

- whether there should only be one national law to regulate intergovernmental relations or
whether each province should adopt its own legislation;
- measures to harmonise legislation on intergovernmental relations;
- whether the passing of legislation should be mandatory or voluntary;
- the time-frame within which the legislation has to be promulgated;
- specific requirements and procedures that have to be met in the drafting, passing and
amendment of the legislation; and
- specific intergovernmental structures and/or institutions which have to be established.

5.   RECOMMENDATIONS

5.1 It is recommended that the Intergovernmental Forum agree that provision for
intergovernmental relations should be made in the new Constitution and in this regard that:

- Theme Committee 3 of the Constitutional Assembly should be requested to include
principles for intergovernmental relations in the new Constitution;
- the principles should refer to both the nature of the relationship between governments and
the obligations on the part of governments in the conduct of their affairs; and
- provision should also be made in the new Constitution for legislation with regard to the
establishment of intergovernmental structures and institutions to facilitate intergovernmental
relations.
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(SUMMARY)

• Each level of govt should have a visible autonomy vis-a-vis the other levels in
order to enable it to function efficiently and effectively.

• A proposal for a Senate in which all levels of govt will be equally represented is
made.

• Local govt. should have exclusive legislative powers where they utilize their own
resources to deliver/provide services.

• Some form of concurrent legislative powers between national/provincial and local
govt. will be acceptable.

• There should be ward representation because it promotes direct accessibility.

• The Financial and Fiscal commission, not the provincial govt. should be charged
with the duty to review the imposition of taxes and charges at a local govt. level.

(End of page 1)
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MAJOR URBAN AREAS ASSOCIATION
CONSTITUTIONAL AFFAIRS WORKING GROUP

Tel.: (021) 487-2007 44 Wale Street
Fax No.: (021) 487-2023 Cape Town

8001

P O Box 16548
VLAEBERG

8012

10.10.95

Our Ref: DD/JK

The Executive Director
Constitutional Assembly
P O Box 15
CAPE TOWN
8000

ATTENTION: Mr Hassen Ebrahim

Dear Sir

MAJOR URBAN AREAS ASSOCIATION:  INPUTS ON LOCAL GOVERNMENT TO
THE CONSTITUTIONAL ASSEMBLY

As discussed at Parliament on 9 October 1995 between Councillor D. Dlali and Mr H.
Ebrahim, I enclose herewith a submission in the above regard which was adopted by
the Major Urban Areas Association on 29 September 1995 for consideration by the
Constitutional Assembly.

I confirm that it was agreed during the above discussion that this letter and submission
will be handed to you for consideration by the Constitutional Assembly's Management
Committee in anticipation of a date for an oral hearing for the Major Urban Areas
Association.

In the light of the above, it will be appreciated if you would kindly afford me an urgent
reply, preferably by the end of today, 10 October 1995.  Even a telephonic reply would
suffice due to the urgency of the matter.

Yours faithfully

(SGD) D DLALI
CONVENOR

(End of page 2)
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MAJOR URBAN AREAS ASSOCIATION

INTERIM EXECUTIVE

INPUTS ON LOCAL GOVERNMENT

TO

THE CONSTITUTIONAL ASSEMBLY

1995-09-28

(End of page 3)
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(End of page 4)

PART A

INTRODUCTION

NOTE: [Main paragraph numbers correspond with the numbers of the proposed
section]

The proposals submitted herewith seek to address and establish the following principles
basic to Government generally and to Local Government specifically, namely:-

1. ESTABLISHMENT AND STATUS OF LOCAL GOVERNMENT

1.1 Spheres of Government and Functional Autonomy

Whilst absolute autonomy (sovereignty) is neither possible, appropriate
nor desirable for any form of Government since all spheres of
Government are subject to the Constitution and the Bill of Rights, each
sphere of Government should have meaningful autonomy vis-a-vis the
other spheres of Government if it is to be enabled to function effectively
and efficiently.  In the case of Local Government, this is particularly so in
respect of those of its functions which it can perform utilizing only its own
resources.  Accordingly, the concept of "spheres" of Government is in
contrast to the hierarchical arrangement implied in the terms "tiers" and
"levels" and expresses the notion that the Local Government sphere is the
most appropriate vehicle to exercise any function and make any decision
regarding the services which can most effectively and efficiently be
rendered locally (Constitutional Principle XX1-CPXX1).  The concept of
functionality is used to limit the autonomy of the Local Government sphere
by reference to those conferred functions which can be carried out by
Local Government utilizing only its own resources.  On this basis Local
Government will be dealing with those functions which are closest to the
people, and their representatives in the Local Government sphere are the
ones most closely attuned to their wishes and to the general political
dynamics surrounding these matters at local level.  For the sake of
democracy, undue interferences by other spheres of Government must be
avoided.

1.2 "Wall-to-wall" Local Government

Since Local Government is an obvious vehicle for the delivery of what are
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known as the basic municipal services such as electricity, water,
sewerage, sanitation

(End of page 5)

and internal roads - and to the extent that no part of the country should be
deprived of the potential of enjoying these basic services, it is clearly
necessary that there should be Local Government in respect of the whole
of the country (the so called "wall-to-wall" Local Government).

The implication following from "wall-to-wall" Local Government that every
part of the country is entitled to have access to the basic services
rendered to it, has to be qualified for entirely practical reasons of
sustainability, practicality and economic viability, and such qualification is
accordingly built into the proposal.

1.3 Categories of Local Government

The text deal with the principle of the division of Local Government into
categories, and in this regard it was proposed that in place of the current
3-way division into Metropolitan, Urban and Rural Local Government
there should be such categories of local government as are determined
by a law of a component legislator.  The categorisation of local
government shall be made upon differentiated powers, functions and
structures of the categories of local government according to
considerations such as democracy, economy, physical and environmental
conditions and other factors which justify or necessitate such
differentiation.

There will always be a large divergence amongst Local Authorities in
terms of the availability of resources - whether financial, manpower,
experience or otherwise - and it is accordingly self-evident that there
should be different categories of Local Government, depending on the
nature of functions they perform and the resources at their disposal. 
Details of categorization need to be dealt with in subsidiary legislation.

1.4 Inter-Sphere Relations

Having accepted the above, it is necessary to regulate the relationship
between the three spheres of Government, the more so in view of the
obvious and necessarily superior legislative power of National and
Provincial spheres of Government.  The proposals accordingly contain a
safeguard for the rights of Local Government by proposing

(End of page 6)

a Senate in which the three spheres of Government will be equally
represented.  One of the functions of such a reconstituted Senate would
be to consider proposed legislation relating to Local Government, and a
distinction is then drawn between, on the one hand, legislation which
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would materially affect Local Government in respect of its autonomy, and
on the other hand, legislation relating to matters in which a Local
Government does not have functional autonomy or where there is
concurrence between it and another sphere of Government.  In the former
case it is proposed that such legislation should require the concurrence of
the Senate by at least a two-thirds majority, whilst in the latter case the
Senate must simply be given an opportunity to make an input thereon.

1.5 Savings Clause

The provision of sub-section 2 is intended to ensure continuity of Local
Government.

2. POWERS AND FUNCTIONS OF LOCAL GOVERNMENT

2(1)(a)Original versus Entrusted Powers

To create Local Government as a separate sphere of Government
without affording it some original powers and functions is a
misnomer.  The powers and functions of Local Government should
originate from two sources, namely:

(i) those contemplated by the provisions of the Constitution (original
powers) dealing with the role of Local Government vis-a-vis the
roles of the other spheres of Government, namely to provide
municipal services and local developmental services, and

(ii) certain other powers and functions to be entrusted by a competent
authority with a view to bringing government closer to the people. 
This entrustment must be made according to objectively
determinable criteria, which could be enforced in a court of law.

2(1)(b)Sustainability and Practicability

The mechanisms used in the current Constitution to qualify any
"right of access" to basic municipal services in terms of both
practicability and sustainability are incorporated in these
proposals.

(End of page 7)

3. LEGISLATIVE POWERS OF LOCAL GOVERNMENT

3.1 Original Legislative Power

Local Government, being a sphere of government with its own powers
and functions, has an implicit need for real legislative powers (without
compromising National policies and objectives) in certain limited
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circumstances, i.e.

3.1.1 where a function can be performed by an autonomous local
authority utilising its own resources, and

3.1.2 where the exclusions currently applicable to provincial legislation
are extended in an adapted form to an autonomous local authority,
so that no significant impact upon the legislative competency of the
other spheres can be expected to arise.

3.2 Concurrent Legislative Powers

If concurrent legislative powers with National Government would not be
politically acceptable then Local Government should at least have some
concurrent legislative powers with their provincial governments.

4. ADMINISTRATION & FINANCE

CP XX requires that the allocation of powers between the spheres of government
shall be made on a basis which is conducive to "effective public administration",
and it follows accordingly that each local authority must ensure that its
administration conforms to this requirement.

The concept of autonomy for each sphere of government (as enunciated in the
motivation for section 1 above) must be linked to the notion that the different
spheres of government should have exclusive competency in respect of the
imposition and recovery of their respective forms of taxation.  This notion accords
with CPXXV which requires that the new Constitution must make provision for
"appropriate fiscal powers" for local government.

Furthermore, CPXXVI envisages that local government shall have a
constitutional right to an equitable share of revenue collected nationally so as to
ensure that it is able to provide basic services and to execute the functions
allocated to it.

(End of page 8)

CPXXVII envisages that objective criteria be developed regarding the distribution
of such revenue, and that the body entrusted with such development should be
representative of the affected spheres of government.

5. ELECTIONS

5.1 Holding of Elections

It is proposed that the Constitution should specify the outer parameters
regarding the frequency with which general elections must be held and it
is further proposed that such general elections should take place on the
same day nationally.  The former aspect is precisely what gives efficacy to
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a basic premise of democracy (the opportunity for the electorate to make
regular changes of their representatives), whilst the latter proposal arises
from the inadequacy of localised campaign infrastructures within many
political groupings, necessitating a "one-off" campaign right across the
entire spectrum of Local Government.

5.2 Electoral System

CPVIII and XIV envisage a system of proportional representation to be the
general norm for representation in government.  However, ward
representation (especially in local government) promotes direct
accountability to the electorate, and it should accordingly be provided for,
so as to give full effect to CPXVIII which envisages that within each
sphere of government there must be proper democratic representation.

5.3 Qualification/Disqualification

The qualifications of voters and the disqualifications for persons to serve
as members of a local authority are retained from the existing provisions,
provided that simultaneous employment with and membership of the
same council should not be permitted in view of the potential conflict of
interest between employer and employee.

Other legislation should deal comprehensively with the aspect of "ordinary
residence" as a qualification for voters.

Artificial interpretations of the current text of the Constitution have become
necessary in order to allow both proportional and ward representation to
be reconciled

(End of page 9)

with the requirement that no voter shall have more than one vote per local
authority, and it is accordingly proposed that each voter may only be
enrolled once per local authority.

5.4 Recall of Councillors

It is proposed that a procedure of recall of members of Local Government
be introduced in the South African law.

6. CODE OF CONDUCT

An enforceable code of conduct for members and officials of local governments
shall be provided for by law.
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SECTIONS 176 & 177 (CURRENT CONSTITUTION)
COUNCIL RESOLUTIONS AND EXECUTIVE COMMITTEES

It is not appropriate to deal with these matters in a Constitution.

There are no Constitutional principles supporting these provisions.  This is
illustrated by the amendment to 176(b) of the Constitution which section is now
effectively nullified by the Constitutional amendment.

SECTION 181 (CURRENT CONSTITUTION)
RECOGNITION OF TRADITIONAL AUTHORITIES AND INDIGENOUS LAW

The new subsection simply gives effect to CPXVII read with CPXIII, which seeks
to reconcile the preservation of a role for traditional leaders with the requirement
that there must be democratic representation in local government.

SECTION 199 (CURRENT CONSTITUTION)
FINANCIAL AND FISCAL COMMISSION

It is recommended that the role of the Financial and Fiscal Commission be
extended to take over from Provincial Government the function of reviewing the
imposition of Local Government taxes and charges.  This is necessary in order
for Local Government to become more autonomous on the one hand but on the
other hand also to have a measure of uniformity with regard to the criteria for the
imposition of Local Government taxes and charges.  It is noted that in terms of
the current Constitution, the Financial and Fiscal Commission has a similar role
with regard to the imposition of Provincial taxes and charges and therefore little
adjustment is required to extend and develop this role with regard to Local
Government.

(End of page 10)

SECTION 200 (CURRENT CONSTITUTION)
CONSTITUTION OF THE FINANCIAL AND FISCAL COMMISSION

It is recommended that Local Government receive an adequate and direct
representation in the Financial and Fiscal Commission in such way as to allow
Local Government to make their own nominations.  It is considered to be
sufficient for the Constitution to afford Local Government this right of
representation without defining this  concept in any detail.  This aspect could be
left to subordinate legislation catering for specific needs.  It would be a matter for
interpretation whether a nomination for representation on this Commission is in
fact from Local Government.

Adequate representation for Local Government was considered an appropriate
concept as it is unlikely that Local government will receive equal representation.

It is noted that, whilst Constitutional Principle XXVII does not allow Provincial
Government a right of representation on the Financial and Fiscal Commission, it
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allows this right to Provinces which may include Local Governments in their
respective provinces.

(End of page 11)
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PART B

LOCAL GOVERNMENT

Section 1 : ESTABLISHMENT AND STATUS OF LOCAL GOVERNMENT

1(a) Local Government is a functionally autonomous sphere of government
throughout the Republic instituted as individual local authorities on the
basis of geographic jurisdictional areas as demarcated by a competent
authority.

References: C.P.XVI, XXI(1);  Interim Constitution (I.C.) section 174(1).

1(b) Local Government shall comprise categories of local Government with
differentiated powers, functions and structures according to consideration
of democracy, economy, physical and environmental conditions and other
factors which justify or necessitate such differentiation.

References: C.P. XXIV; XXV; I.C. Section 174(2)

1(c) A Local Authority shall be autonomous in respect of those of its functions
which it can perform utilising only those financial resources referred to in
section four.

References: C.P. XX;  I.C. Section 173(3)

1(d) Proposed legislation which:

(i) affects Local Government's competence to levy, recover or utilise
any of its rates, taxes or levies shall not be introduced in a
competent legislature without the concurrence of the Senate.

(ii) disestablishes or substantially changes any local authority with
autonomous powers and functions or which affects such Local
Authority in such autonomous powers and functions shall not be
introduced in a competent legislature without the concurrence of
the Senate.

(iii) affects Local Government otherwise than in respect of the matters
referred to in Sub-paragraphs (i) and (ii) above shall not be
introduced into a competent legislature unless the Senate has
been given an opportunity to consider the proposed legislation and
to make recommendations with regard thereto.

References: XXVII, XXII; C.I. Section 33(5)(b) and Section
174(4) & (5)

(End of page 12)
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1(e) The three spheres of government shall have equal representation in the
Senate.

Note: The question whether Local Government should have concurrent
competence with other tiers of government is to be dealt with under the
heading "Powers and Functions of Local Government".

References: CPVI and CPXVIII

1(2) Local Authorities shall be established in accordance with the provisions of
this Act by a law of a competent authority, provided that every Local
Authority established in terms of section 8 of the Local Government
Transition (Act no 209 of 1993) in existence at the date of coming into
operation of this Act shall be deemed to have been duly established.

References: CPXXIV, Section 174(4)

Section 2: POWERS AND FUNCTIONS OF LOCAL GOVERNMENT

1(a) Local Government shall have the powers and functions necessary to
render:

(i) Municipal Services
(ii) Local Developmental Services

Provided that the said powers and functions shall not be
substantially less than or substantially inferior to those applicable
in respect of Local Government immediately prior to
commencement of the interim phase as defined in section 1(1) of
the Local Government Transition Act, 1993.

2(b) Local Government shall be entrusted with such other powers and
functions as may be most appropriately performed locally, and such
entrustment shall be made on a basis which is conducive to the financial
viability of the execution of such powers and functions and the effective
public administration thereof.

References: CPXVIII(2) C.I. Section 175(1), (2)
(End of page 13)

and (3)

2(3) Any entrusted of any other powers or functions in terms of section 2(2)
shall be accompanied by an allocation of sufficient financial resources to
perform such powers or functions.
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2(4) Every Local Authority shall be audited annually in terms of an applicable
law.

Section 3: OTHER LEGISLATIVE POWERS OF LOCAL GOVERNMENT

3(1) A Local Authority shall have the power to make laws not inconsistent with
this constitution in order to perform the functions for which it is
autonomous.

3(2) A Local Authority shall have the power to make regulations not
inconsistent with this Constitution, an Act of Parliament or a Provincial
Law in order to regulate its affairs and to perform the functions for which it
is not autonomous.

3(3) A Local Authority shall adhere to any formal legislative procedures
prescribed by the respective Provincial Governments, provided that no
such procedure may infringe upon the autonomy of any Local Authority.

3(4) A law passed by a Local Authority in terms of this Constitution regulating a
matter in respect of which such Local Authority is autonomous, shall
prevail over an Act of Parliament or a law passed by a Provincial
Legislature, except in so far as:

(a) the Act of Parliament or the Law of the Provincial Legislature deals
with a matter that cannot be regulated effectively by a Local
Government Law,

(b) the Act of Parliament or the Law of the Provincial Legislature deals
with a matter that, to be performed effectively, requires to be
regulated or co-ordinated by uniform norms or standards that apply
generally throughout the Republic or throughout such Province,

(c) the Act of Parliament or the Law of the Provincial Legislature is
necessary to set minimum standards across the nation or the
province for the rendering of public services,

(d) the Act of Parliament or the Law of the Provincial
(End of page 14)

Legislature is necessary for the maintenance of economic unity,
the protection of the environment, the promotion of inter-provincial
and inter-local governmental commerce, the protection of the
common market in respect of the mobility of goods, services,
capital or labour, or the maintenance of national security, or

(e) the Local Authority Law materially prejudices the economic, health
or security interests of another Local Authority, the province or the
country as whole, or impedes the implementation of national
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economic policies.

References: CPX, CPXIX, CPXX, CPXXI, CPXXII,
CPXXIV

Section 175(4)

Section 4 : ADMINISTRATION AND FINANCE

4(1) A Local Authority shall ensure that the administration of its affairs is
effective and is based on sound principles of public administration, good
government and public accountability so as to render efficient services to
the persons within its area of jurisdiction.

4(2) Local Government shall have its own tax base.  The tax base allocated to
Local Government shall be such as to ensure that Local Government is
able to provide basic municipal services.  Local government shall be
competent to levy and recover such rates, levies, fees, taxes and tariffs as
may be necessary to exercise its powers and perform its functions,
provided that within each local government such rates, levies, fees, taxes
and tariffs shall be based on a uniform structure for its area of jurisdiction.

4(3) A Local Authority shall be entitled to levy tariffs and charges in respect of
services rendered by it.

4(4) Local Government shall have exclusive competency in respect of the
imposition and recovery of rates, taxes and levies.

4(5) Local Government shall be entitled to an equitable share of revenue
collected nationally so as to enable Local Government to provide
municipal services and to perform those other functions entrusted to Local
Government.

(End of page 15)

References: C.P.XXVI, XXVII, C.I. 178(3)

References: CPXX Section 178

Section 5: ELECTIONS

5(1) Local Government shall, subject to the provisions of Section 5(5), be
elected democratically, and elections shall take place on the same day
nationally at intervals of not less than 3 and not more than 5 years in
terms of an applicable law which shall make provision for By-Elections.

5(2) The electoral system for Local Government shall, subject to the provisions
of Section 5(5), in general consist of proportional representation ensuring
multi-party democracy, and in addition to such proportional
representation, shall also include direct representation, and shall be
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regulated by a law of a competent legislature.

5(3) Subject to Section 6 [of the Interim Constitution], every natural person
shall be entitled to vote in an election of a Local Authority if he or she -

(a) qualifies in terms of legislation of a competent authority with regard
to ordinary residence within the area of jurisdiction of that Local
Authority or is liable in law for the payment of rates, rent, service
charges or levies to that Local Authority;  and

(b) is registered as a voter on the voters' roll of that Local Authority; 
provided that a voter may only be enrolled once in respect of any
Local Authority;  provided further that every voter in a Local
Authority have the same number of votes in respect of that Local
Authority.

5(4) No person shall be qualified to become or remain a member of a Local
Authority if he or she -

(a) is not eligible to vote in terms of subsection (3);

(b) is a member of the National Assembly or the Senate or Provincial
Government;

(End of page 16)

(c) is disqualified from becoming a member of the National Assembly
in terms of Section 42(1)(a), (b), (c) or (d) [Reference is to the
current Constitution] is not qualified to become a member of the
National Assembly.

(d) is an employee of that Local Authority, or

(e) is disqualified in terms of any other law.

5(5) The provisions of this section shall not derogate from the status or role of
Traditional Leadership according to Indigenous Law.

5(6) National legislation shall provide for the right of recall of a member of a
local authority by his/her constituents in appropriate circumstances.

References: C.P. VIII, XIII, XIV, XVII
(End of page 17)

Section 6: CODE OF CONDUCT

An enforceable code of conduct for members and officials of local governments
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shall be provided for by a law of a competent authority which law shall not
derogate from the criminal law.

References: I.C. 180

Section 176 and 177

COUNCIL RESOLUTIONS AND EXECUTIVE COMMITTEES

References: IC, 176, 177

It is not appropriate to deal with these matters in a Constitution.

There are no Constitutional principles supporting these provisions and the above
proposition is illustrated by the proposed amendment to 176(b) of the
Constitution.  This amendment has the effect of nullifying the constitutional
enactment dealing with town planning, as matters pertaining to town planning are
now on par with the rest of a council's powers.

TRADITIONAL AUTHORITIES (CHAPTER 11)

Section 1: RECOGNITION OF TRADITIONAL AUTHORITIES AND
INDIGENOUS LAW

1(1) A traditional authority which observes a system of indigenous law and is
recognised by law immediately before the commencement of this
Constitution, shall continue as such an authority and continue to exercise
and perform the powers and functions vested in it in accordance with the
applicable laws and customs, subject to any amendment or repeal of such
laws and customs by a competent authority.

1(2) Indigenous law shall be subject to regulation by law.

References:  CP XIII

Section 182 of the current Constitution makes provision in respect of "Traditional
authorities and local government", as follows:

1(3) "The traditional leader of a community observing a system of indigenous
law and residing on land within the area of jurisdiction of an elected local
government referred to in

(End of page 18)

Chapter 10 shall ex officio be entitled to be a member of that Local
Government, provided that he or she has been identified in a manner and
according to guidelines prescribed by the President by proclamation in the
Gazette after consultation with the Council of Traditional Leaders, if then
in existence, or otherwise, with the Houses of Traditional Leaders which
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have then been established, and shall be eligible to be elected to any
office of such local government".

FINANCIAL AND FISCAL COMMISSION:  CHAPTER 12

Section 1: OBJECTS AND FUNCTIONS

1(1) The objects and functions of the Commission shall be to apprise itself of
all financial and fiscal information relevant to National, Provincial and
Local Government and Administration and Development and, on the basis
of such information, to render advice and make recommendations to the
relevant legislative authorities in terms of this Constitution regarding the
financial and fiscal requirements of the National, Provincial and Local
Governments, including -

(a) financial and fiscal policies;

(b) equitable financial and fiscal allocations to the National, Provincial
and Local Governments from revenue collected at national level;

(c) taxes, levies, imposts and surcharges that a provincial government
or local government intends to levy;

(d) the raising of loans by a provincial or local government and the
financial norms applicable thereto;

(e) criteria for the allocation of financial and fiscal resources;  and

(f) any other matter assigned to the Commission by this Constitution
or any other law.

1(2) In performing its functions the Commission shall take into consideration,
inter alia, the provisions of section 155(4)(b) [Reference is to the Interim
Constitution] and any other provision of this Constitution.

Reference: C.P. XXVII and XXVI and I.C. 118 and 119

Section 2: CONSTITUTION OF THE FINANCIAL AND FISCAL
COMMISSION

(1) The Commission shall be adequately representative of each sphere of
Government and shall be appointed by the President as follows:

(a) a Chairperson and Deputy Chairperson, appointed by the
President in consultation with the Cabinet;

(b) a person designated by each of the various Executive Councils of
the provinces, who shall be appointed by the President;
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(c) seven members appointed by the President on the advice of the
Cabinet;  and

(d) such number of members appointed by the President, acting on
the advice of Local Government, as he may determine.

Reference: C.P. XXVII and XXVI and I.C. 118 and 119



16 January 1996

Herewith my contribution to the New Constitution.  Our AFRIKAANS must remain as
previously, because it is the second biggest language spoken in all Provinces.

No discrimination, everybody must receive equal treatment.  All churches must retain its own
language.  The right to freedom and safety must be assured.

Property rights must be retained.  If you have your cart and transport then only you are boss
of your property.  If you bought your property, it is yours alone.

Fair administration action at all times.  That government officials will take action fair and
honestly.  The Provinces must know their rights and put it to practice as suppose too.  Good
quality of work delivered.  Tax on property must be reasonable for everybody.

Their must be reliable safety and security at all times in local territory.  Good defence must
always be available in the country in case of any disturbances.  In local territories the police
must be kept in good shape.

The income tax for persons over 70 years must be abolished.  The finances on provincial
level must be in such a way so that provinces and local governments produce the necessary
requirements and uplift themselves.

GM KLEYNHANS



DEAF FEDERATION OF SOUTH AFRICA

12 January 1996

Re: Law on Pornography

We, the Deaf community of the Western Cape hereby gladly respond to the article in "Die
Burger" of 4 January 1996.
We, the Deaf Federation of South Africa unanimously agree with  the Attorney General of the
Western Cape, because the Law on Films and Publications on the vagueness of the portfolio
committee is being questioned, and we all support his criticism on this. Pornography is a sick
evil that has to be stamped out completely.    We, the Deaf people of the Western Cape believe
that the enormous increase of rape crimes stems from Pornography.  What is the position in
Parliament now?   High-ranking police officers are expressing concern around this issue, but
the Portfolio Committee has introduced the bill.  Isn't there perhaps some sick members
serving on the Portfolio committee? There probably has to be because any sober or stupid or
smart person would have to know that, as soon as he has pornographic material in his
possession, it is the work of the Evil One.  Our question is, is it art to photograph two people
(male or female) while sexual acts and to focus on the size of the models sex organs, to us it
looks like the rear end of a cow (female) and a dog's front (male).  Please understand that we
are not old-fashioned or full of nonsense.  We accept nudity as an art.  But to depict the sex
act is a picture of a different nature.  We hope and pray that a solution will be found on how to
control pornography effectively, because we are sick about rape, assault and self-inflicted
violence which was a cause of it.  That is clearly the wrong reading materials.
We are thinking of our youth and especially our children.  May God prevent the Evil Ones
from ruling those who are fair.

Attached please find copies of gesture-language that appeared in the October issue of Hustler.
We, the Deaf people reject this with contempt and view it as a violation of the Charter for
Human Rights, because gesture-language is the mother-tongue of the Deaf.
Parliament is considering accepting gesture-language a 12th language in the New South
Africa, and we view these copies as a mockery of our mother-tongue.  We are also with the
intention of sending these copies to the World Federation of the Deaf to inquire whether we
have the right to take action against Hustler because we see it as a violation of the Charter for
Human Rights.

Mr Andries Willemse
Secretary: Bastion Committee

Mrs Annette Heyns
Secretary: Deafsa (Western Cape)



NB. Would you be so kind as to send a copy is letter to the "Burger's VAN ALLE KLANTE"
for publication or could you please ask the political editorial staff to help us take this case
further.

[editor's note: the copies of gesture-language has not been scanned.]



15 February 1996

Having recently been the victim of three criminal attacks in two days, I feel most disturbed by
a major flaw in the draft of the new Constitution.

Despite the current crime rate which is worse than ever before in our entire history the draft
Constitution gives criminals extensive rights to help them avoid the consequences of their
criminal acts,

However, article 10 does not give the vast majority of decent, law abiding citizens similar
rights to protect their lives and property from those same criminals.

Despite the example of the European Convention on Human Rights and our own excellent
law, which both provide clearly for justifiable homicide in defence of life and property, the
draft Constitution puts the legality or self defence against criminals in doubt.

Surely the constitution must clarify and provide for this and not leave decent law abiding
people liable to punishment for defending themselves.  Without that, the provisions of articles
10, 11 and 24 relating to the rights to life, security, freedom from violence and the right not to
be deprived of property are meaningless.

PETER RISSIK



COMMENTS ON CONSTITUTIONAL TALKS

1. The right to own and acquire or dispose of property should be guaranteed as this is
part of being free and protects the individuals capital in the best and fairest way,
unmatched by any of her institution.

2. Underprivileged people in the Urban areas should get their first time in life
building plot free of charge (only having to pay for the laying on of services).

3. Land acquisition for public purposes or farming should be paid for by government
according to market value as this will maintain the interest in owning land or property!
Disputes to be solved by the court.

4. Land claims prior to 1913 could lead to further unfair decisions and hard to be
accepted throughout the modern world.

5. It is obvious all land needs cannot be fulfilled overnight but rather over + 20 year
period. Start training interested black pupils that want to enter the farming field.

6. It should be remembered that private ownership of land promotes the maintenance and
improvement thereof.  It is in fact a vital sign of initiative to progress that lead to all
sorts of growth !

7. Remember all resources are in high demand, Land included especially with a high
birthrate.

8. Neglected land should be acquired by the government from those owners that show no
interest in maintaining it.

9. Overseas investors will be greatly influenced to invest if there is a right to own land
(property) manifested in the constitution.

10. Population growth should follow economic growth not vice versa!   Whatever you do
don't lower the standard of higher education as this is the most important factor for
economic development and survival in international competition!

I have lived under Hitler, Stalin, Swedish socialism and apartheid, and now hoping that this
newly found democracy will not be turned into another nightmare by politicians that forget
that they are public servants and not to abuse their positions.

J O LISSNER
The Crags



SIRAATUL HAQ ISLAMIC SCHOOL & MADRASAH
Estcourt

15 January 1996

WORKING DRAFT OF THE NEW CONSTITUTION:
SECTION 14(3) OF CHAPTER 2

1 In upholding the fundamental rights of Religious Freedom the above Section 14(3)
allows for the recognition of a system of personal and family law of a religious group.

2 However, this recognition is being subjected to a paradoxical condition and stipulation
that such a system has to be "consistent with the Bill of Rights", thus harnessing any
freedom the Bill purports to protect.

3 This anomaly and inconsistency must be removed so that the fundamental rights of
Religious Freedom can be maintained without any form of muzzle or strait-jacket apon
Religious Beliefs.



16.01.96

Congratulations to you and your team for the wonderful draft constitution presented for
discussion.  Future generations will marvel at your painstaking product.  I have two
suggestions for amendments:

(1)  Chapter 2 - No. 19:
This clause needs to be removed because it is covered by Chapter 1 - No. 3 and also because it
is in conflict with Chapter 1 - No. 3 (3)

(2)  Chapter 7 - No. 107:
This clause needs to be amended along the following lines:

107 (1) O.K.
(a) to investigate any conduct, in state affairs or the public administration, by

public or private institutions or of individuals at any level that is alleged or
suspected to be improper or to be seen to be in conflict with the constitution;

(b) O.K.
(c) O.K.
(2) O.K.
(3) O.K.
(4) The Public Protector must be accessible to all persons and communities and

must respect their confidentiality if they so desire.
(5) O.K.

New (6) The Public Protector must respond in writing within a prescribed period to 
each and every complainant.

I wish you and your team every success in the completion of your historic task.
May God Bless us all.

REG BRIJRAJ
(SADTU - NATIONAL VICE PRESIDENT
ANC - CHAIRPERSON: UMGENI NORTH BRANCH, NORTHERN DURBAN REGION.)



Working Draft of the new Constitution

Herewith my comments on the above:

1. Language: Section 6

I am opposed to enshrining any "Pan South African Language Board" in the
Constitution and therefore support Option 3.

2. Life: Section 10

I support Option 2. The situation of our country in respect of crime and violence makes it
essential to retain the option of the death sentence.

3. Economic Activity: Section 21

I support the inclusion of a section on economic activity in the Constitution and support
Option 3.

4. Property: Section 24

I support Option 3, which guarantees property rights.  Certainty of property ownership is the
basis of stable family life and economic activity.

5. Composition and election of National Assembly: Section 41

I strongly support the reduction of members of the National Assembly to 300 - or even fewer.
As regards the issues raised in the article on page 14, my views are as follows:

i. it would be beneficial to combine the proportional representation list with limited
constituency-based election, to ensure greater accountability of elected members to a
specific community or geographical area.

ii. members should not be able to remain in Parliament if they leave the party for which
they were originally elected.

iii. the location of Parliament should not be specified in the Constitution.

6. As regards the "Options for the Executive" on page 18, I believe that the usefulness of the
GNU will have come to an end by 1999 and thus that any specification of the principles
(Option 3) would be inappropriate.  The democratic model we should pursue should be
that of a ruling party and opposition parties, as indicated in Option



1. It would, of course, always be possible under Option 1 for the President to invite a
member of an opposition party to serve on the Cabinet if there are compelling reasons for
this.

7. Chapter 8: Provinces

In general, I support the highest possible degree of autonomy for the Provinces, subject to
the commitment of the national government to ensure that poorer Provinces receive
additional resources.  Each Province has unique problems and opportunities, making it
unlikely that a central government will be as responsive as an elected provincial government.
In essence, autonomy of this sort requires that the Provinces are able to impose taxes of their
own and use the revenue in appropriate ways.  This is in addition to receiving "equitable"
share of revenue collected nationally.  Some competition between Provinces in respect of
attracting investment and development has been shown to be beneficial (especially in the
USA).

Dr Robin Lee
Date received: 17/01/96



P Loynes

10.1.1996

Comments on draft Constitution

During the holiday period 27 persons forming an extended and related family group discussed
aspects of the draft Constitution where there is either contention or lack of agreement and
reached consensus on the following comments.

Chapter 1: clause 5: National anthem

a. Die Stem is utterly unsuitable as "..die kreun van ossewa.." etc is based on a Boer-
centric view of history which is one of the things we now thankfully put behind us.

b. Nkosi Sikelele is unsuitable for a secular state with its references to God.

c. As neither of these can be unifying for the above reasons, we suggest a national
competition as we had for the flag, either as a total composition or in two patrs i.e. the words
and then the music.  There should be an official translation of the words into all eleven
languages (another competition?).

Chapter 2: clause 24: Property rights

"Everyone has the right to have equitable access to land in accordance with the law." (i.e.
option 25 (3) to be put here)

Rationale: The land question is basic to the economic organisation of society and by
entrenching the present forms of property rights any attempt at reforming other aspects of our
national life can only be cosmetic as all other rights flow from these.  A few options to replace
previous communal rights are now being investigated only and yet other options will appear.
The statement in the Constitution should therefore be broad enough to accomodate more
flexible legislation dealing with ownership, alienation, expropriation etc. as history evolves.  In
particular, the concept of market value is flawed, subject as it is to manipulation in many
questionable ways.  We note that farm land, for example, fetches a price in the market
exaggerated by virtue of its being a tax haven and that farm profits are in any case subsidised
by cruelly underpaid labourers.

Chapter 2: clause 10: Right to life (contentious issue)

"Everyone has the right to life and the death penalty is hereby abolished."

Rationale for abolition of the death penalty: We are not surprised that many people object to
abolition because we South Africans have yet to learn a human rights culture.  Neither our
past nor our education has done us service here and our religions are by definition not based
on such concepts.  So the Bill of Rights must voice the aim we strive towards and be the way
we learn to shed prejudices and past barbaric enculturation.  These rights are our people's New
Year good resolutions, and our way of ensuring we stick to them.



Chapter 2: clause 29: Academic freedom (contentious issue)

There should not be such a separate clause.  Rights to freedom of belief and opinion are
sufficient.  In principle there should be no further freedom for any person, or jurisitic, over and
above what every other person has.  Such extra freedom is at best elitism, at worst it destroys
democracy.

In our opinion the Bill of Rights by firmly focussing on the individual rather than the group
eliminates questions about majorities and minorities that bedevil the thinking of people for
whom democracy is only the form of majority rule.  They have not grasped that the minority is
absorbed in the majority provided that no one has more rights than any other one.

We have no problem with affirmative action as a process of equalising.  It will die a natural
death over a couple of generations if we persist in our present endeavours at reform.

Thank you for the opportunity to comment,

(for Cousins, Oettle and Rom families)



10 January 1996

ALITEX TEXTILE MILLS
Umzinto

COMMENTS ON SECTION 14(3) OF CHAPTER 2 OF THE WORKING DRAFT OF
THE NEW CONSTITUTION

1 Section 14(3) in effect provides that the state may pass legislation recognizing a system
of personal and family law of a religious group “to the extent that the system is
consistent with the Bill of Rights”.

2 The requirements that the system of personal law must be subject to the bill of rights
amounts to a gross violation of religious freedom itself.

3 The requirement must be deleted and the freedom of religion clause must be given
overriding effect in order to avoid a conflict with other fundamental rights.

N KATHRADA



CONSTANTIA PROPERTY OWNERS' ASSOCIATION

15th January 1996

RE:  NEW CONSTITUTION, CHAPTER 10 LOCAL GOVERNMENT

We note that the issue of local government has not yet been fully discussed in the Constitutional
Assembly, but that there will be a basic framework for local democracy.

One of the basic tenets of local government is that it is the tier of government most accessible to
people and therefore the most democratic.  It is, for the majority of South Africans, an 'entry level'
of government.  In the interests of preserving this basic principle, we urge the retention of Clause
175(6), Chapter 10 which is included in the Interim Constitution.

In most instances wards in municipalities in metropolitan areas are too large for one councillor to
serve the residents effectively with due accountability, therefore the retention of submunicipal
entities will contribute greatly to good governance in the public interest. Submunicipal entities, for
the majority of South Africans, will constitute an 'entry level' to decision making and therefore to
true democracy.

The assignment of functions to these submunicipal entities should be spelt out in the new
constitution in the interests of uniformity across the country.  One of the functions which should be
specifically included is that of land use;  particularly changes in zoning schemes and departures from
zoning schemes.

(MRS) P J HENNING
VICE CHAIRPERSON



THE ISLAMIC JIHAD INTERNATIONAL

9.02.1994

TO: THE LEADERSHIP OF THE NP

As a group of concerned Muslim voters we would like a clear statement on the following: Will
Muslims be free to practice Islamic personal law without interference from the government eg:
marriage & divorce laws where Islam grants the father custody of the children?

Muslin fathers, to date, had to give up their children against their Islamic rights due to court
rulings. Is this democracy and freedom of religion?

How can the NP expect the votes of people whom they have always regarded as illegitimate?

CHAIRMAN

TO: THE LEADERSHIP OF THE ANC

As a group of concerned Muslim voters we would like a clear statement on the following: Will
Muslims be free to practice Islamic personal law without interference from the future
government e.g.: marriage & divorce laws where Islam grants the father custody of the
children?

Muslim fathers, to date, had to give up their children against their Islamic rights due to court
rulings. Is this democracy and freedom of religion?

Will we have the authority to implement Islamic Personal Law?  The ANC have given press
statements regarding this matter but no clarity was given whether it would be implemented and
if so which Islamic body will have the right to implement such laws.  In the past we had
Islamic jurist who were puppets of the Nationalist who could not even fight for our rights.
The welfare organisation known as JISS is another body who deals with social matters but to
date they have also failed to deal with matters justly. As a welfare organisation they never
considered the disorder

ISLAMIC perspective of our lives thus creating a social in the lives of the Muslim population.
We therefore would appreciate if these questions be answered so that our members could vote
for the ANC.

CHAIRMAN



INTERNATIONAL UNION FOR LAND-VALUE TAXATION AND
FREE TRADE
Non-Governmental Organisation associated with the United Nations Organisation

15th January 1996

COMMENTS ON THE DRAFT CONSTITUTION

Some years ago, on a Saturday afternoon at a busy corner in the centre of
Johannesburg, a large group of people stood watching a helpless man on the pavement
being kicked almost to death without interfering!  Where was the "State" to guarantee
him his right to life.  One passer-by with a sense of duty changed the scene.

No Bill of Rights can stand on its own without everyone observing the corresponding
Duties.  It only takes one person to deprive you of all your constitutional rights by not
observing your right to life.  Those countries which have had Bills of Rights for the last
two hundred years are not free of crime, violence and unemployment.  Could it be
because there was too little mention of duties?

There is also a missing clause in all Bills of Rights and in the United Nations Charter of
Human Rights, namely "The Land for the People".  This was pointed out in the attached
resolution taken at an international conference of the International Union for Land Value
Taxation and Free Trade At Roskilde, Denmark, in July 1995.

The Working Draft of the New Constitution, in Clause 3, Citizenship, states;

3. (2) Every citizen is equally,

(a) entitled to the rights, privileges and benefits of citizenship, and
(b) subject to the duties, obligations and responsibilities of citizenship.

This clause is not sufficient to establish the concept of duties on the part of every citizen.
 Most clauses in the Bill of Rights tend to be read in isolation and become a demand,
with no thought of duties.  It would not be possible for any state to reasonably guarantee
everyone their rights, in terms of the Bill of Rights, if the citizens do not respect and
honour their corresponding duties. Every right should be coupled to the corresponding
duty!

With the above in mind, comments are hereby submitted on some of the more important
aspects of rights and duties:  Recommended alterations or additions are shown in italics.

A slight alteration in the wording of the above mentioned clause 3.  (2) could have a
significant effect on duties, ie.

(2) Every citizen is equally,

(a) entitled to the rights, privileges and benefits of citizenship, (and)
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(b) subject to the observation of the corresponding duties, obligations
and responsibilities of citizenship.

Chapter 2.  BILL OF RIGHTS

The very title creates an expectation of something for nothing.  Rights on their own show
the negative side of the coin:  it takes the whole coin to have any value.  Consider
having a

BILL OF RIGHTS AND DUTIES

In addition duties need to be written into the body of the Bill as follows

7. (1) The state must respect and protect the rights in this Bill of Rights and
Duties.
and

(2) Every citizen has a duty to respect and protect the rights of other citizens,
including;

(a) the duty to assist the state in maintaining law and order, within
each citizen's reasonable ability

(b) exercise the power of "citizens arrest" or temporary restraint,
(c) give evidence against offenders.

(3) Citizens who wilfully deny others their rights may forfeit their own rights
and freedom under the protection of the state.

10. Life;  Option 2 (with changes)

(1) Everyone has the right to life, and the right not to be deprived of life, but
may forfeit this right when wilfully depriving others of their right,

(2) A court sentence may deprive such a person of life or freedom following
conviction for a crime for which the death penalty is prescribed by an Act
of Parliament.

Comment:  If an enemy threatened the sovereignty of the nation and the rights of its
citizens there would be no compunction about destroying that enemy.  When the threat
comes from hardened criminals within, their own rights should be sanctified in favour of
those of the law abiding citizens.

11. Freedom

(1) Everyone has the right to freedom of the person and a corresponding duty
to ensure, within reason, the equal rights of others.  This includes the right
not to be;  (a) and (b) as stated.
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18. Political rights

(1) (b) to participate in the activities of, or to peacefully recruit members
for a political party, and

(c) to peacefully campaign for a political party or cause.

(3) Every citizen without a criminal record has the right to stand for public
office.

20. Freedom of movement and residence

(1) Everyone has the right to freedom of movement and residence anywhere
in the Republic subject to observing the equal rights of others.

21. Economic activity  Option 2

(1) Everyone has an equal right to pursue a livelihood and engage in
economic activity anywhere in the Republic subject to observing the rights
of others and all relevant laws and bylaws and paying all applicable dues.

(2) as stated.

22. Labour relations

(5) No trade union, nor employer's organisation, has the right to threaten the
security of the state, nor to deprive non-participating public or individuals
of their rights as set out under this Bill of Rights and Duties.

23. Environment

(2) Everyone has a duty to protect the environment and to observe
regulations designed to protect the environment.

24. Property

Comments;  The laws relating to property rights and duties form the very essence
of the quality of a nation.  These laws can result in economic progress or poverty
for the masses.  Economic freedom is every bit as important as political freedom
and democracy.  There can be no true freedom without access to land.

Property should be defined as being of three types namely;

a. movable property,
b. immovable improvements on land, and
c. land, excluding improvements.
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Each of these three categories should be treated differently in the Bill of Rights and
Duties.

* 1. The state should protect and everyone has a duty to respect the
ownership of legally acquired movable property.  The state should register
ownership where necessary.

* 2. Everyone has the right to build, purchase or otherwise legally acquire
immovable improvements on land, provided they have secured tenure to
such land, either by purchase or lease, and provided such improvements
comply with applicable laws, bylaws and safety standards.  It is the duty of
the state to register and protect such property and the duty of everyone to
respect such ownership.  Such property must comply with local
restrictions on the usage of the land which supports such immovable
property.

* 3. (1) The state shall qualify, quantify and register ownership of all
economically viable portions of land together with a description of
permitted usage thereof.

* 3. (2) It is the duty of the state to guarantee security of ownership and
legal tenure of all such property against illegal occupation,
invasion, civil unrest and wilful damage.

* 3. (3) In exchange for the protection offered by the state and society, the
registered owner has the duty, and undertakes to observe such
duty, to pay all dues, rates and/or taxes as may be imposed by any
or all tiers of government.  Such dues etc shall relate to the cost of
protecting ownership, maintaining peace and security, and any
other activities deemed necessary by society, to protect and
improve the marketable value, or annual rental value, of such land
and the improvements thereon.

* 3. (4) The state in conjunction with local government shall keep an up to
date Valuation Roll of all registered landed property, and of the
improvements thereon.  All rates, taxes and other dues are to be
based upon this Valuation Roll value of land.

24. Property (continued)  Option 2

(1) and (2) as stated

(3)  (a) and (b) as stated

(3)  (c) its market value as recorded in the official Valuation Roll mentioned in
3.(4) above.  This value should be updated if necessary in line with
market trends.



- 5 -

(4),(5) and (6) as stated.

Option 3

(4) (c) its market value as recorded in the official Valuation Roll
mentioned in 3.(4) above.  This value should be updated if
necessary in line with market trends.

25. Housing and land

(1) Everyone has the right of access to land on which to provide their own
housing, with or without state assistance.  This right is subject to the
corresponding duty to pay the necessary rates and taxes in proportion to
the values set out in the updated Valuation Roll.

(2) No one may be evicted from their home arbitrarily, provided they have
legal tenure, without an order of court made after considering the relevant
circumstances.

(3) a.  Everyone has the equal right of access to unregistered land provided it
has not been demarcated for other purposes in the public interest.  [Parks,
nature reserves, fore station and trust lands are included and need to be
protected by the state.]

b.  Those exercising this right must apply for registration which will not be
unreasonably withheld.

c.  If and when such registered land acquires a market value the
registered owner has the duty to pay the applicable rates and taxes.

26. Health, food, water and social security

(1) a.  of the highest available standard
b. and c. as given
d. those availing themselves of any of these rights have a corresponding
duty to pay for such services in full or prorata according to their ability to
pay and they have a duty to not abuse these rights or the rights of others.

(2) and (3) as given

27. Children

(1), (2) and (3) as given

(4) Every child has a corresponding duty to observe the rights and property of
others including that of the state.
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28. Education
Option 1

(1) (b) to qualify by academic achievement for further education, which the
state must take reasonable and progressive legislative and other
measures to make generally available and accessible:  and
(c)  as given

(2) and (3) as given

Small changes may be necessary in other sections in order to emphasise duties along
with rights.

There is a claim from early American history that Thomas Jefferson drafted a Bill of
Duties which was changed by the legal team to a Bill of Rights.  Jefferson was extremely
upset as he realised the negative effect which this change would make. One only has to
look at the poverty and violence in the USA to realise that he may have been right.  Do
not let the Republic of South Africa go down the same path.

As true South Africans we all owe a duty to future generations in our land.

GODFREY R A DUNKLEY
President:  International Union for
Land Value Taxation and Free Trade



Mon., 15 Jan 1996

Thank you very much for a copy of "Constitutional Talk” which I've found interesting and
very promising.  There are just 2 things at this time I’d like to comment on, namely:

(1) Although it is mentioned in the election of the National Assembly, Council of
Provinces and Senate that this would be done according to proportional representation, it does
not mention which method of apportionment is to be used.  As mentioned in an earlier
document submitted to the Constitutional Assembly by myself ("The mathematics of voting”)
this is by no means a trivial issue and an informed choice must be made from at least 7
different methods.  My concern is that the one that was used for the interim constitution and
the elections in April 1994 (so-called Hamilton's method) is mathematically inadequate.  It is
prone to the so-called Alabama paradox and its frequent occurrence in the US Congress
forced them to abandon this method at the turn of this century.  In agreement with Balinski
Young I would like to recommend Webster's method, which although not perfect is not prone
to the Alabama paradox and is the only divisor method not biased to the size of the parties
involved.
(2) There are a number of places where the formulation appears clumsy, eg. under
AUDITOR-GENERAL, General Provisions 115. (1) I find the reference to "women or men"
or "a woman or man" redundant.  Why not simply replace:
“ ... must be women or men who are SA citizens, are fit and proper persons to hold....” by
“ .... must be persons who are SA citizens, are fit and proper to hold....”or by
“ ... must be SA citizens, are fit and proper persons to hold....”  or still shorter by
“ ... must be SA citizens, are fit and proper to hold....”
(The term citizen is INCLUSIVE of persons, both men and/or women)

Similarly, why not simply replace:
"The Auditor General must be a woman or man who is a SA citizen, is a fit and proper person
to hold....”  I noticed similar clumsy formulations elsewhere in the document, eg Appointment
of judicial officers, and suggest that the document is carefully checked in this particular
respect.

I hope these comments are useful to you.

Prof. Michael de Villiers
Mathematics Education
Univ. Durban-Westville



16 February 1996

The Right of Detained and Sentenced Persons to
Information about Prison Procedure and Practice

I am writing to you to raise my concerns about the rights of detained, arrested and accused
persons.  These concerns have come to mind in writing up my thesis on Prison Health Care
based on extensive field research during 1981 (123 lengthy interviews with ex-detainees from
the Eastern and Western Cape).

I wish to draw attention to Section 34 of the Draft Constitution which deals with "Arrested,
detained and accused persons".  Should it not read "Arrested, detained, accused and sentenced
persons"?  It would then deal with:
“34. (1) Everyone who in arrested for allegedly committing an offence has the right ...”
"34. (2) Everyone who in detained, including every sentenced prisoner, has the right ...”

As regards the content of this section, my main concern relates to conditions of incarceration.
Individuals confined to total institutions can only actualise their rights it they know the
procedures and practice of the facility. My suggestion, therefore, is that in addition to their
present rights, individuals also need to be informed about how to gain access to those rights
while imprisoned.

In this connection, I draw your attention to the excellent "Prisoners' Information Pack"
produced jointly by the Prison Reform Trust and HM Prison Service.  This information in
freely available to all prisoners and their families in England and Wales.  It includes
information about:

* Starting you sentence
* Visits
* Requests and complaints
* Race relations
* Social security and discharge grants
* Health and hygiene
* Discipline
* Unconvicted prisoners
* Women prisoners
* Young offenders
* Life sentence prisoners
* Release
* Visiting prisoners
* Useful information.

Perhaps the guidelines in this pack pertaining to "Visits" could be modified to “Access to
family and friends" because it would be more explicit about maintaining contact with the
outside world through visits, letters, and phone calls.  Given the commitment to rehabilitate



prisoners, it would be crucial to add information about education and vocational training as
well as recreation available in Prisons.

Rights only have value when they are put into practice.  Cut off from society, prisoners should
also have the right to information about daily living conditions and how to make use of
available facilities.  Lack of information compromises human rights and has a detrimental
effect on the physical, mental and emotional health of detainees and prisoners.  This in
confirmed by my own research and other reports of the experiences of prisoners in South
Africa and elsewhere.

I would gladly provide more information if necessary.

DR JUDITH VAN HEERDEN
UNIT OF FAMILY PRACTICE / PRIMARY CARE - UNIVERSITY OF CAPE TOWN

cc Mr Dullah Omar, Minister of Justice
Mr Trevor Manuel, Minister of Trade and Industry
Mr Govan Mbeki, Deputy President of the Senate
Mr Carl Niehaus, MP
Mrs Judy Chambers, MP
Mrs Ivy Gcina, MP
Rev T S Farisani, MP



17 January 1996

WESTERN CAPE LOCAL GOVERNMENT ASSOCIATION
Oakdale

NEW CONSTITUTION

It is suggested that clause 167(7)(c) of the working Draft of the New Constitution be amended
to read as follows :-

"(c) not qualified to become a member of the national or a provincial legislature in terms of
section 42 (b) (c) (d) and (e)."

The participation in local government by a person holding an office of profit under the
Republic will be governed by his/her conditions of employment and such a person will
probably need the permission of the department concerned.   Especially in the rural areas
teachers and other officials can play an important role in local government and should not be
precluded.

Section 168 should be rephrased to read as follows

“Local government or different categories of local government shall have all the legislative
competencies and the power to perform all those functions not precluded by law or which are
the responsibility of another tier of government, provided that it shall include local or service
development of the following functional areas:...”

C P DU PLESSIS
Director



17 January 1996

COERTZE PRINSLOO SCHOEMAN & Partners Inc
Rivonia

RE-INSTATEMENT OF THE DEATH SENTENCE

Chapter 2 of the Working Draft of the Constitution outlines the Bill of Rights.   Clause 10 of
this chapter has to do with “Life”.

We support the re-instatement of the death sentence because someone who has taken another
human being’s life has given up the right to his/her own life.

PIETER PRINSLOO



17/1/96
RE GUN OWNERSHIP

WE ARE TOTALLY IN FAVOUR OF PRIVATE GUN OWNERSHIP.  With our present
lawless society and ineffective police force, we the citizens of South Africa, MUST be able to
protect ourselves, our loved ones and our property.  It must be an entrenched right.

OUTLAW GUNS AND ONLY THE LAWLESS WILL HAVE GUNS.

WE ARE, HOWEVER IN FAVOUR OF AN ALMIGHTY CRACKDOWN ON
ILLEGALLY OWNED FIREARMS.  Also a streamlining of the firearm registry so that law
abiding people can, on qualifying with a minimum firearm training course, obtain a legal
firearm in double quick time.

No government should even attempt to limit or confiscate legal firearms-that would increase
the dominance of lawless thugs and create untold problems for the government of the day.
A gun free society is not attainable in Africa or in any diversified society and it is a reckless
and irresponsible action to even contemplate it.  In fact, an armed citizenry helps limit the
expansion of uncontrollable anarchy.
CONTROL THUGS, NOT DECENT LAW ABIDING PEOPLE WHO PAY TAXES.

PROTECT OUR RIGHTS TO OWN AND BEAR FIREARMS!

TALK   TO S.A.G.A.

J. THOMSON.



REACTIONS TO WORKING DRAFT ON THE NEW CONSTITUTION

1 Thanks for the opportunity to give input.

2 Chapter 2. Equality and equity and fair-discrimination are quite tricky concepts.  Does
inheriting less than another, being worse-parented than another, being less endowed
than another call for governmental equalization, and to what extent?  It is not really
very fair for one group to have to pay for the needs of and services for another group
in perpetuity either.  These concepts are strongly shaped by one's own situation.

Are not budget deficits technically discrimination against future S. Africans in favor of
current S. Africans?

Some (at least historical) cultural practices are so abhorrent (involving mutilation,
sacrifice, etc.) to the majority that there should be some degree of conditionalness, not
absoluteness, in the assurance of nondiscrimination by government.  There Is also the
issue of military roles for women and industrial roles for women which will with high
probability harm future or actual foetuses.

Combine and shorten "Equality, Human dignity, and Life" and definitely Option 2
under Life.

At what age does the foetus win protection from society as a separate individual?
Possibilities that come to mind are (0 weeks, no abortions except overriding
circumstances), (10 weeks, nervous system possibly (?) not sentient), (between 10-40
weeks, nervous system definitely sentient), (40 or more weeks, euthanasia on various
strictly limited grounds).  "Experts" will never he able to agree on the answer to this
(which is arbitrary), so the only way to pacify this issue would be as follows:

"The unborn human foetus will receive the protection of the state from the median
developmental age specified by a valid poll of the electorate, as determined at
intervals."

A similar settlement of the existence of the death penalty would also apply in this
section:

"The option of a death penalty for any specific category of crime must be validated by
a two-thirds majority Of the electorate, as determined at intervals."

Affirmative action:

Policies can be permissible which give a limited degree of preferential consideration to
persons of population groups which are underrepresented in the specific context,
especially when the underrepresentation is caused in part by discriminatory practices
within the recent past.  As the practices of discrimination recede in time, the degree of
preference should dec*ine to a minimum necessary to foster social harmony by
avoiding future extremes of underrepresentation."



3 Privacy.  There ought to be some provision for police to search property, and also to
also to spy on someone if enough evidence is given to a judge to win approval to do
so, based on strict criteria.

4 Freedom of expression.  There has to be some line drawn somewhere on what is
acceptable (to the median public opinion):

(a) in restricted circumstances (red-light district, "art"-theaters, etc.)
(b) in other circumstances, where children are not expected to observe
(c) in circumstances where children may well be expected to observe

I would be very surprised if the majority of all S.Africans did not consider the
government to be responsible for exercising some such role, at least to the extent of
clamping down on snuff films, torture films, bestiality films, child abuse films, etc.
where the line is drawn should reflect a democratically determined weight of opinion.

The state may prohibit the possession and propagation of categories of media material
which by their nature are completely abhorrent to two-thirds of the electorate as
determined by a scientifically accurate polling done at intervals.  The state may
regulate the circumstances of display and vending of media materials depicting other
categories of violent activity, sexual activity, or genitalia, such categories to be
determined by the median opinion of the electorate as determined by scientific polling
at intervals.

5 Economic activity.  There isn't a right to a job, nor a duty of the government to
provide jobs (although it is obviously in the public interest to foster job creation).

6 Judicial Authority part (3)

"The courts have the solemn function and duty of societal retribution for egregious or
habitual crime, and restitution and rehabilitation for lesser crime.  No person or organ
of state may interfere with the functioning of the courts or usurp their role."

This will be valid especially when the death penalty or absence thereof is confirmed by
democratic means.

JOHN A R CALDWELL (Dr)
S African Astronomical Observatory
Observatory



J. PRINSLOO
[Date entered: 15/01/1996]

Property/home is the most important in ones life that is what our struggle was all about
and will be until everyone has their own. BUT the law takes away your property the
minute you default in ANYWAY. Their MUST be a law with the immediate effect that no
one whatsover can touch your home/property for whatsover reason. We fought a long
struggle to get a home the same little attorney takes it away from you. People have
killed to keep their belongings, does our new government want this to continue. I must
admit I have come along way for us to live in a democratic country, and shall kill or die
before I give up my home for a stupid little debt. The government must protect our
property by inflicting a law with the immediate effect, before we land ourselves in a
violent protective country.

Then their is the issue about attorneys judges and advocates, the majority of them are
more corrupt than the people they deal with they just know how to get around the law,
they a ruthless and "rip" the public off all day and everyday, you cannot report them as
even the people you can report them too would not dare involving themselves. I
personally have employed more than 20 attorneys and no justice was served except for
enormouse bills and God help you if you don't pay. A PRIVATE Company should not
have all the athority they have, they all take advantage of their knowledge. This must
stop imediately. And guess what you have to pay UPFRONT even if the screwup.
FORGET IT YOU WONT GET A CENT BACK.

The there is the Banks, they screw the public daily aswell. When for instance you apply
for a bond loan they investigate you before considering a loan, now lets say you apply
eg. 1 May 1995 for a bond of R300,000.00, your earnings should be, say R20,000.00
per month if it is R17,000.00 you are turned down. Now 1/2years down the line they
increase the Bond rate by a total of 4% that makes your payment on R300.000.00 an
extra R1200.00 per month (which is a monthly payment on some homes) Please note
due to our bad economy you are fortunate to have a job let alone get an increase. If you
now apply for the same bond you are declined by the bank but bet your "nelly" you have
to pay that increase, even if you did not receive an increase with your employer, also
there should be a protection clause if you lose your job they should extend your
payment over maybe and extra year or two, no just reposses. While the going is good
you get red carpet treatment which you pay the earth for anyway. BUT. default and the
will clean you out. EVERYONE screws you the first are the again attorneys and then the
bank.

Now take the insurance companies we all know who there director are. They are there
to take you as a client knowing you are a risk. You have a burgulary and they donot pay
for one reason only in many, many cases because when you laid your charge at the
police station, you stipulate X.Y.Z has been stolen, then you notice A+B is also gone
this can happen a day after or 1 month later, this is where they "screw" you again. Now I
know you cannot do much here but as allways to the public a law should be passed to
them. If they want to be in the insurance business and they except you as a client they
MUST pay no matter what, then only can they decline you as a client.

Here we go again, take doctors see how they are protected. Again PAY UPFRONT, you
can prove that they made a mistake whilts operating, you go back a month or week later



complaining, he tells you so by the way the operation was unsuccesfull, and you must
have it redone. BUT. only after you put another R15,000.00 on the table, I forgot to say
that the first one cost you R10,000.00.. Why is there no justice why is it that if you buy a
wedding gown, you pay on completion and if the designer made a mistake they cannot, I
repeat cannot charge you for THEIR mistakes. Why can doctor, dentist, attorneys etc
etc. please let me know if I am praying to the wrong God.

You know. Sir no wonder there is so mich hatred, violence, stealing, lying an absolute
hateful world out there everyone is trying to screw the next one. The only solution I can
think of protect yourself, your family, your belongings with your or someone elses life.
Such a sad situation.

No I am not finish then there is the police well I am speechless. They falseley arrest you,
tell you that as a white person you have no more right because this is the new South
Africa and it now belongs to the INDIANS. If you swear at the police man your fine can
be R20,000.00, yet they can attack you, humiliate you, humiliate your mother, falsely
arrest you, damage your health permanately, & yes here we go again and your attorney
tells you that you can only get R20,000.00 and only after he has taken his out. Where's
the justice.

The complaints ,suggestions, demands etc come from many people we are all waiting
for your answer on the above matters.

I love Nelson Mandela he is the most respected person on my list, I voted for him
because I believe in myself and what he is all about. I must insist to be answered by the
highest authority. I do not believe in the old system it was unjust however what can my
new President tell me.

The old system is wrong and must be changed
I have many more suggestions and shall send them to you.

This letter is written by an unemployed hard working, injured (by the police) South
African.



9th January 1996

I have read, perused, and tried to understand the published proposals for our new constitution.

I firmly believe in Democracy, but equally believe that government should be as small as possible! 
The constitution, as proposed, rests too much on the outdated shibboleths of socialism, and even
communism.  A further leaning towards federalism and local autonomy could only be an
improvement for our plural nation.

For me, among other things Democracy is defined as the "Right to defend oneself against
Tyranny", whether that tyranny is by government, police criminals, tax collectors, or anyone else
who tries to force his views or desires on me.

In this regard I enclose the SAGA view on the right to keep and bear arms.  I am firmly convinced
that our law abiding citizens must have the unequivocal right to defend themselves against the
evildoers prevalent in our society, and that crime and criminals must receive no mercy - not
withstanding the proposed Bill of Rights - Indeed the Bill of Rights can only apply to those citizens
who do not put themselves outside it by their evil deeds.

I should like to go on now to where I think specific changes or inclusions should be made

1. Founding Provisions

(6) Language

All official correspondence and usage should be in our one universally recognised,
internationally useful, language -

- English

Local areas and schools may use whatever language(s) they prefer, in
addition to English.

(I am multilingual, although English is my home tongue).

2. Bill of Rights

(10) Life

Option 2 makes most sense in our country, but better by far is Article 2 of the
European Convention on Human Rights.

This article, augmented by a clause stating the right of the law abiding citizen to
keep and bear would indeed give our citizens the right to life and the "Right to
defend themselves against Tyranny"!

(22) Labour Relations
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In trying to be fair to all it is only logical that if Trade Unions are given a right to
strike Employers must be given the right to lock-out.

(I am not an employer, but indeed an active member of a registered Trade Union).

(24) Property

Option 2 makes sense with one major alteration:

Para 2b should read.

(b) MUST be subject to the payment of compensation etc.

5. National Executive

In view of the hugely diverse ethnicity of this nation it is better that the executive should be
made up proportionally from the various parties elected to parliament.  This would, I feel,
help stop the bully boy tactics, so common in Africa, of a majority party.  Ordinary,
straightforward, "Majority Rule" would be disaster for South Africa.

May my views be of some use to you.

Captain M I RUSSELL



THE SAGA TRUST
THE SOUTH AFRICAN GUNOWNERS' ASSOCIATION
Northway

6 December 1995

CONSTITUTION

We note with concern that our submissions on firearm rights are not reflected in the working
draft of the new Constitution.  In failing to acknowledge a basic right to possess firearms, and
in failing to restrict government's power to infringe this right, the Constitution effectively
leaves the way open for any future government to disarm its citizens, leaving them unable to
resist tyranny or military dictatorship.

We note with equal concern that whereas criminals are afforded extensive rights, nothing in
the draft Constitution gives law-abiding citizens the right or the means to defend themselves
against criminals.  The right to life, to security of the person and to be free of all forms of
violence (Articles 10 & 11) and the right not to be deprived of one's property (Article 24) are
meaningless unless one is entitled to the means of defending those rights against criminal
violation.

Indeed, it can be argued that the Constitution gives the criminal more real, practical rights to
help him avoid the consequences of his actions, than it gives the law-abiding citizen to protect
person and property against criminals.

It is an indisputable fact that for the vast majority of law-abiding people of this country, a
firearm is the only effective means of defending their rights.  The police cannot protect
everyone, nor are they legally obliged to do so.

Article 10 of the draft Constitution also gives cause for concern.  In its proposed form, it fails
far short of, for example, the European Convention on Human Rights, which qualifies the right
to life by allowing for the deprivation of life, inter alia, in defence of any person from unlawful
violence, or, in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained (Articles 2(a)&(b) of the Convention).  This mirrors the current legal position in this
country regarding justifiable homicide;  the draft Constitution puts it in doubt.  It would be an
untenable situation if an intended victim who killed an assailant in self defence or in
circumstances covered by Sec 39 of the Criminal Procedure Act could be held liable,
criminally or civilly, for violating the criminal's constitutional right to life.

We strongly urge that the draft Constitution be amended to accommodate the concerns
expressed above.

IAN LEHR
Chairman



7 November 1995

We are writing regarding the Refined Working Draft of the Constitutional Assembly - 12th
October 1995;  particularly regarding the three options listed under the right to life.

We object to any provision which would:

* allow for the reintroduction of the death penalty (Options 2 and 3).

* prevent abortion law reform
(option 3)

Therefore, we would support Option 1 only.

KAREN BUCKENHAM
PACSA Human Rights Worker (Pietermaritzburg Agency for Christian Social Awareness



9 January 1996

DEATH PENALTY

I have learnt via e-mail from colleagues in South Africa that Option 2 in the working draft of
the Constitutional text would allow the re-introduction of the death penalty.

AS a South African citizen working on a four-year contract with the Anglican Church of
Australia, I follow events in South Africa with deep interest, as it is my intention to return in
due course.

I wish to protest in the strongest terms against the possible re-introduction of the death
penalty in South Africa.  The constitutional Court has ruled against it, and South Africa has a
unique option to show the rest of the world that the death penalty is obsolete, sub-human and
ineffective.

The Reverend Michael McCoy
National Mission Education officer
Anglican Board of Mission -- Australia



18 December 1995

Thank you very much for "CONSTITUTIONAL TALK"

1. The Constitution does not reflect the Christian norms of the majority of South
Africans.  Therefore it is definitely not a democratic Constitution.  It appears that democracy
is only practised when it suites the government, otherwise they come with the excuse of
minority rights.

2. The Constitution must be more faithful to the Bible like the previous Constitution,
seeing that it reflects the majority (Christians) convincing.

3. A Christian (Biblical) Constitution would have been based on the law of Moses
regarding the following:

(a) If you take a life, your's must be taken.  My comment: In other words a murderer's life
is of more importance than the person he murdered.

(b) Abortion is murder.  It seems that the Animal Protection organisation is more
concerned about animals, than the government is about maltreatment of babies.

(c) The thief and robber normally gets a light sentence, while the law of Moses says that
he must pay for his deeds.  We put the person in prison that is just a burden to the taxpayer.

(d) It seems that the law is more of an instruction than punishment, that’s why the
escalation of lawlessness.

(e) A fuss is really being made about human rights but nothing about their responsibility.
The right to own a house is important, but the Bible states if you do not work (responsibility)
you will not be able to eat, what still about possessing property.

I pray that the Supreme authority of the Almighty God and Father of our Jesus Christ be
respected and honoured.

I believe this is a reflection of the truth.

GERRIT NOLTE



Constitutional Assembly Info Line

MR K J NGOBENI
16 DECEMBER 1995

Opinion:
FREE ENTERPRISE AND FREE MARKET ECONOMY AS PART OF THE
CONSTITUTION. LAND OWNERSHIP AS A CONSTITUTIONAL PRIVILEDGEBE
SCRAPPED BECAUSE IT DOES NOT PROTECT EVERYONE



Mrs D Naidoo
MEREBANK

12 December 1995

RE : Vacant ground / Lease Punjab Carele / Jullender Place

Erection of a "SAI BABA ASHRAM" / place to be greatly appreciated for your kind,
sincere Godly support, on my "Project for 1996"

This vacant ground was never developed for the last 30 years and it is littered with 
refuse/garbage, and it is presently been used by a "Trucking Company" to "Rest their
Trucks"

"ONS SAI RAM"



12 JANUARY 1996

CHAPTER 2 CLAUSE 24: Property

I submit that the new constitution should distinguish between human made property and land
which is a natural resource.

The right to honestly acquire, hold and dispose of human made property should be guaranteed.

Land however, should be regarded in the same way as sunlight, water and air.  It should be
safeguarded and used in the interest of the nation as a whole.  Land users should not have the
right to do with it what they like or dispose of it as they wish.

The new constitution should establish the principle that all land shall be held on leasehold from
the state who will have the power to regulate the usage and disposal of the land. (Local
governments already have the power to regulate the usage of land).  Unused land may be
confiscated with adequate compensation for all human made improvements that was added to
the land.

Our productive land can be used for personal profit and national benefit by people who are the
most efficient producers.  Leases could be bought and sold in the market place to the highest
bidders in order to make use of market forces which sort out the most efficient producers.

Our residential land should have no intrinsic monitory value but may be taxed at different rates
depending on locality.  This will enable rich people to keep their exclusive neighbourhoods.
Housing which is human made property may be acquired, held and disposed of freely in
accordance with local building regulations.

Land is a natural resource and basic means of living.  In times past it was monopolised by men
which made it possible for them to exploit women.  In Feudal times it was monopolised by a
small class of people which made it possible for them to enserf the majority of their
compatriots.  In modern times it is used to extract a disproportionate amount from the
earnings of the poor in the form of high rents.  In a rich, highly developed country like
England for instance, rents are exorbitant and homelessness is rife.  The bulk of every wage
increase eventually finds its way into the pocket of a residential or commercial landlord.
(When commercial rents are raised the consumer has to pay.) I beg the Constitutional
Assembly to help ensure that poor people in South Africa are not placed in such a no-win
economic situation.

Alice Jacobus.



14 January 1996

THE ISLAMIC JIHAD INTERNATIONAL
Department:  Social & Welfare

CHAPTER 2 BILL OF RIGHTS FREEDOM OF RELIGION BELIEFS & OPINIONS

I am directed by the president and members of the Islamic Jihad International to write to you
to express our shame and disgust at the condition that was and still is regarding Muslim
Personal Law.

We would like to clarify that we are not linked with any Islamic organisation and are also not
part of the united ulama council.   Our concern regarding MPL is that Government has to give
priority to our Marriage And Divorce Laws as this has reached to a critical point.    We have
case records where our religious rights have been violated thus creating a imbalance in our
society, which is detrimental on the future of our children.

Attached herewith we include letter by one of our members to the honorable magistrate.   The
reply received is surely a sign of no respect to the Muslim religion.   Our legal sources
informed us that the matter has to be refered to the Constitutional Court.  We are adamant to
refer the matter to the said court as this absorbs a lot of our financial muscle which could be
utilised for our welfare department.   We have many cases like these on record and all our
members are not able to afford legal fees.

As Muslims we feel downtrodden with the past and the present law as nothing is still made
mandatory.   As our faith and doctrine is different from other religious groups we feel as
Muslims that if we were to implement MPL to other religious groups it will not be fair to them
and vice versa.   We want to be pragmatic as we have the right to do so.   As per letter it is
clear that we still have to heed to the Roman Dutch Law.   We therefore demand that the
Government immediately mandate a interim law referring religious affairs to religious
institutions so that the present crisis can be addressed.
We herewith attach copy of letter sent to Jamiatul Ulama as we feel this organisation did not
strive to balance the social ills in our society in the past, we do not give mandate to them to
represent any of our members that belong to our organisation.

As we require an interim solution immediately we pray to God that our plea will be acceded.



16 January 1996
ALIPUR MUSLIM ASSOCIATION
Fordsburg

DRAFT CONSTITUTION

We refer to draft constitution as published in Constitutional Talk, property clause option 2 and
3, which states that any property may be bought and expropriated.

We wish to inform you that a mosque and the ground on which it stands are regarded as holy
and sanctified.   They cannot be sold or expropriated.   This is the law of Islam and it has been
observed throughout the world, where Muslims have settled and built mosques, for the last
1400 years.

We, therefore, kindly request that our mosque situated on the corner of Market and Nugget
Streets, Stand 488, Johannesburg, be exempted from the above clause, and the clause be
amended to read that all mosques and the mosque grounds be exempted from the application
of the above clauses.

We trust that you will give this matter your kind and sympathetic consideration.

MADRESSA HIMAYATUL ISLAM
-MOSQUE AND MADRESSA TRUST-
I E LAHER (TRUSTEE)



1. COMMENT ON A MATTER OF LIFE AND DEATH:

I would like to be specific on the question of death penalty:  Everyone has the right to live, and as
such if someone kills another person, he/she should be prosecuted and sentenced for a long period.
 According to biblical point of view, killings and hangings are gross violation of basic human rights
as it states in the ten commandments:  "Thou shall not kill."  The life of each and every human
being has been created by God, and there is nobody who is giveth into us will betaken by Him. 
Even his only son Jesus was not being hanged but crucified:  meaning that He has been punished by
those who misjudged his spiritual teachings.  In conclusion to this option those who kill should be
refused bail application and serve long jail terms.

COMMENT ON ECONOMICAL ISSUE:

One has to look very carefully when coming to empowering the poor.  To make the country's
economy viable public sector should be intact for the benefit of the country as a whole.  To
privatise state assets, is to drive the economy of the country into the doldrums of total collapse,
since that will make the rich more richer at the expense of the poorer of this country.  The
privatisation method means business or profit making at the expense of the poor workers, and that
is parasitic mode of existance;  and that should be avoided at all costs.  The only option for those
companies is to be nationalised as that are the best way for the nation to share the country's wealth.

COMMENT ON LAND REFORM ISSUE:

The issue of land should be looked at one angle (plain truth)
* People were forcefully removed from their land through the apartheid laws, and dumped at

ghettos.  (Thats need not argument as that is straight foward)  The land should be returned
to their rightfull owners and compesation for unlawfull occupation be made at the same
time.  Herds of cattle were taken free of charge without any recourse to the court of law. 
That other obstacle the majority face is for ascentral graves.  (Foreparents)  Our people are
denied free access to go and worship and erect tombsones in most white farms.  That is
against basic human rights, as South Africa belongs to all of us who live in it.  The land
should be destributed among those who work on it, and as a matter of must that should be
intranched in the bill of rights, for the final constitution as the only option for the benefit of
us all.

GUSTAF MOGAFE [ADMINISTRATION]
ANC NATIONAL CONSTITUENCY OFFICE
1996 JANUARY 22nd



SOUTH AFRICAN NATIONAL CIVICS ORGANISATION
(SANCO) - THABONG BRANCH

1996 January 24

RE:  SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY INTRODUCTION

The Legal system has not been accessible to people who are poor and unemployed.  If one does not
have an Attorney his or her property can be occupied illegally.

- The State Attorneys in the form of Legal Aid may evaluate a person's case and decide that
it does not fail within its requirements.

- The public is not aware of the criteria used to evaluate cases for evaluation and does not
even know that one can be represented by the State Attorney.

- Due to past experiences, it is not easy for people to trust that they will be justly represented
by the State Attorney.

FEW EXAMPLES OF THE SYSTEM BEING NOT ACCESSIBLE

1. If one is sold your property by an illegal Agent, eg. house or site:  You may not lay a
trespass case as the purchaser did not trespass only settled under the impression that he/she
bought.

2. When someone owes you and refuses to co-operate with the Small Claims Court.

3. Intention to file a divorce or claim an abandoned child to a person given custody by the
Court.

Summary of this examples

All this matter will be referred to a Civil cases and therefore needs an Attorney.

Only those who can afford representation by an attorney and have money will manage such difficult
situations.

Abuse of power by the Courts

A person feels that he/she was treated badly by the Magistrate or Prosecutor of which a lot are
Racist and threatening if one is not having a Legal representative.

He goes to the Chief Magistrate or Prosecutor, they are friends or used to beach other, what else is
the person expected to do.  Some people are threatened or intimidated in the Courts of Law.

Submission
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Our submission is therefore to ensure that there is Legislation in protect and make it simple for
ordinary and poor citizens to have their rights respected.  - To also ensure that everybody is equal
before the law and begin to have confidence in the Legal system especially Courts of Law.

This submission is based on what our office experience daily and complaints from the public.

SUBMITTED BY:

ESAIAH TLHOBO
GENERAL SECRETARY & PARA-LEGAL DEPT OF SANCO



23 JANUARY 1996

I propose that the final constitution be written in such a way as to make it possible (perhaps
mandatory) for the Constitutional Court to reverse its decision with regard to the death
penalty.

Certain criminals have forfeited all rights to be considered as human beings because if their
inhuman behaviour.  People with absolutely no ubuntu cannot be included among abantu.  t
They should be regarded as having no more right to life than a rabid animal or a rotten tree.
Human rights must be restricted to humans, they cannot reasonably be extended to mad dogs
or diseased trees or inhuman criminals.

VICTOR SPENCER



THE ASSOCIATION OF DIRECTORS OF NATIONAL COLLECTIONS
(ANDC)

From: "Dr P J Lor" <PJLOR@statelib.pwv.gov.za>
Organization: The State Library, Pretoria RSA
Date: Mon, 19 Feb 1996 12:21:57 GMT
Subject: Submission on behalf of ADNC

REQUEST FOR ANOTHER LOOK AT CERTAIN PROVISIONS

RE: Chapter 12 (Clauses 171 - 173) and Chapter 2 (Clauses 29 and 38)

INTRODUCTION

1.1 We are the Association of Directors of National Collections - a voluntary association of
the chief executive officers of national institutions directly or indirectly responsible for
the most important collections of the nation.  These collections comprise information
sources, cultural and natural objects as well as the National Zoological Gardens.  They
form an indispensable part of the non-formal education system.

1.2 The institutions we manage are governed by and/or in terms of the following Acts:

Cultural Institutions Act, No. 29 of 1969
Cultural Institutions (House of Assembly) Act, No. 66 of 1989
National Libraries Act, No. 56 of 1985
National Monuments Act, No. 28 of 1969.

1.3 This submission is inspired by a realisation of the grave responsibility we carry towards
the total South African community on whose behalf we exhibit, keep, manage, research
and unlock the national collections.  What is more, our responsibility is as much
towards future generations as towards the present generations.  Some of our
collections are also of international importance and are held in the interest of
humankind.

OUR CONCERN

2.1 We respectfully submit that Chapter 12 of the working document for a new
constitution is seriously flawed in as far as it may affect our functioning and status.  In
accord with a body such as the Committee of University Principals, we worry that a
result (perhaps unintended) of Chapter 12 of the working draft of the Constitution will
be to make our institutions equivalent to the public service.



REASONING

3.1 Relevant provisions of Chapter 12

3.1.1 Clauses 171, 172 and 173, read in context with one another, provide for the existence
of a public administration consisting of a public service as well as ‘institutions which
are dependent on government funds or other sources of public money'.  The last
mentioned subclass clearly includes our institutions.

3.1.2 This subclass, public institutions that are dependent on public money, is subject to the
same principles as are applicable to the public service.

3.1.3 Subclause 171(2) provides that the appointment in the public administration of a
number of persons on policy considerations as regulated by national legislation is not
precluded.

3.1.4 Clause 172 establishes a Public Administration Commission, the object of which is to
promote the basic values and principles of public administration.

3.2 The need to differentiate between certain public institutions and the public
service

3.2.1 A feature of democracies world wide is the differentiation of kinds of institutions
serving the public interest.  A monolithic state apparatus, on the other hand, is inimical
to freedom.  The democratic tolerance of diversity of culture, opinion and ideology is
mirrored also in the diversity of public institutions, especially with regard to their
governance and funding.  To use an apt metaphor - in a democracy public institutions
can be closer or further away from the government of the day.  The same point can also
be expressed by saying that the degree of control that the government of the day
exercises over public institutions, can and should vary.

3.2.2 Some institutions that are not as directly under the control of the government and its
ministers as the public service, are said to be governed by the so-called arm's length
principle.  Often this is effected by means of legislation that limits ministerial discretion
and public service control and provides for limited institutional autonomy.  Various
kinds of institutions have been governed at arm's length in democracies: in Britain, this
includes public corporations and the so called next step agencies (under Labour and
Conservative governments respectively), but also museums and universities; in New
Zealand this includes the Crown Corporations; in the Netherlands this includes
conservation bodies and in South Africa this includes universities and science councils.
Other examples abound.  In 1993 the Government Performance and Results Act was
passed in the United States granting institutions in the public sphere greater freedom,
but with increased accountability.



3.2.3 The reasons for the existence of the arm's length principle differ from case to case: be it
economic, managerial or political.  It is generally accepted that institutions that will be
particularly hampered by bureaucratic red tape should be governed at arm's length -
e.g., public corporations.  In other cases, it is felt that a degree of freedom from
political control will enhance the quality of service to the community e.g., universities,
where academic freedom is essential, and public arts bodies, where artistic freedom
should be protected.

3.2.4 The relative autonomy of institutions under the arm's length principle should of course
be always balanced by substantial accountability to, e.g. the legislature.

3.3 Why national collections should be governed at arm's length

3.3.1 Our business is with art, culture, science and information technology.  These are
spheres of life where democratic governments play a supportive rather than a directive
role, in contrast to areas like jurisprudence, health and public safety.  This is not
primarily because our fields of endeavour lie more in the private than the public domain
- they are indeed public in an important sense - but rather because they are in the public
domain in a special way.  We refer to the fact that, while we serve the South African
public now, our activities transcend the boundaries of time and place.  We serve other
generations than the present in our function of, inter alia, conservation; and we serve
the international community in our function of research, knowledge facilitation and
again conservation.  Therefore, unlike a civil service that should be under the direct
control of the executive and must loyally execute the lawful policies of the government
of the day, the national collections should be controlled only at arm's length by
politicians.

3.3.2 It is worth noting that the Arts and Culture Task Group (“ACTAG”) appointed to
advise the Minister of Arts Culture Science and Technology on a democratic arts and
culture dispensation for South Africa, proposed "Arms-Length" as a basic policy
principle.  To quote from p.8 of their 1995 report -

'Arms-length: Shall ensure that the State and Political Parties
are not directly involved in the selection and evaluation of
arts and culture activities'.

ACTAG also chose to stipulate the related idea "Autonomy,, as a separate principle -

'Autonomy: Shall ensure the full independence of publicly-
funded arts institutions, organisations and practitioners from
party political and state interference'.



While we do not necessarily subscribe to the exact wording of the last-mentioned
principle, we would like to call attention to the fact that independence from the state is
put at issue here - not merely independence from the government of the day.

3.3.3 From a management point of view, it is important to note that our institutions are small
in comparison to, say, government departments or universities and technikons.  This
means that unnecessary restrictions and bureaucratic interference can harm our
institutions more as we have none of the manoeuvring possibilities that come with
larger organisations who enjoy economies of scale.

3.3.4 The staff who take responsibility for the line functions of our institutions are
professional people: inter alia, scientists, historians, archaeologists, librarians, and
social anthropologists.  Experience has taught that institutions that are staffed thus
should be freed from many restrictions that characterise the public service.

3.3.5 Quite a few of the institutions that we represent are supported by voluntary groups
from civil society.  This also is an indication that a lesser degree of government control
is proper.  It would be vastly ironic if the new constitution had the effect to lessen our
freedom and the influence of civil society on our national collections.

3.3.6 The national collections are all governed by or in terms of Acts of Parliament, which
makes provision for state subsidies and governance by politically independent boards.
The system in terms of which the State currently runs the institutions that we manage,
grants us a degree of managerial freedom.  We feel that even this so-called framework
autonomy is not enough to meet the requirements of a responsible governance of our
institutions.  We are therefore on record that the system should be extended.  Now it
seems that the trend is in the opposite direction.

3.4 Some shortcomings in the provisions of Chapter 12

3.4.1  Whether 'institutions that are dependent on government funds or other sources of
public money’ should be classified under the concept public administration, is a moot
point.  We have no problem with such a classification.  The provisions of Chapter 12 at
least make a distinction between such institutions and the public service and make it
possible for legislation to differentiate between different sectors of the public sector.
That is a good thing.  However, our fear is that it will turn out to be a distinction
without a difference.  This chapter should provide in unequivocal terms that not all
institutions in the public sphere are to be treated like the public service.  This can be
done by limiting the application of the principles (clause 171) and the powers of the
central personnel control agency (clause 172).  The following amplification after
subclause 171(1) has been suggested - 'The principles in subsection (1) apply to an
institution that is dependent on government funds or other sources of public money to
the extent that the nature of the institution permits'.



3.4.2 The applicability of some principles stipulated in subclause 171(1) to national
collections is uncertain and difficult.  In the light of the fact that these are constitutional
principles, managers might think that they carry greater weight than professional
principles and standards.  An institution in public administration earnestly specialising in
say, palaeontology, will be hard put to be development oriented (Principle (c)) and
participatory (Principle (e)) without resorting to tokenism, hypocrisy and cant.  Hence
the suggested amplification of 3.4.1. above.

3.4.3 Subclause 171(2) (see 3.1.3 above) is a cause for great concern.  The term ‘policy
considerations’ is so wide as to allow almost any consideration as long as it is
stipulated in legislation.  Such legislation might be very specific and override the
intention of some principles in subclause (1).  At most, this clause should only pertain
to the public service proper.

3.4.4 From our point of view, a basic flaw in chapter 12 is the establishment of a 'Public
Administration Commission’ as opposed to the current Public Service Commission.
From the perspective of freedom and democracy, this is a retrograde step.  Institutions
that are dependent on government funds or other sources of public money that had
been largely taken out of the purview of the central personnel control agency for very
good reasons, will again find themselves battling the bureaucracy over such things as
the salaries of typists.  The effect of this provision on our institutions will be that the
state can again gain hegemony over our institutions under the guise of promoting 'the
basic values and principles of public administration as prescribed by national
legislation'.  We seriously doubt that such a commission would be able to promote
these aims without regulatory interference in the running of our institutions.  We
suggest that such a commission only have advisory functions regarding public
institutions outside the public service proper.

3.5 other considerations

In the light of our reasoning above, we would also like to comment briefly on Chapter
2 (Bill of Rights).  We respectfully submit that the application of the Bill of Rights to
juristic persons should be broad rather than narrow (Clause 38); and that a concept
akin to academic freedom should also be applicable to the conservation, research,
education and exhibition functions of institutions housing national collections (clause
29).

----------------------------------------------------------------
The State Library unlocks the power of South Africa
information resources to build an informed nation.
-----------------------------------------------------------------



16 January 1996

FINAL BILL OF RIGHTS: PROPERTY CLAUSE

I strongly believe that this country will suffer irreparable damage if the right to buy, hold and sell
property is not protected in the constitution.  If this right is removed from me, or infringed upon in any
way by the final Bill of Rights, I will move to one of the prosperous countries of the world where it is
protected.  I therefore strongly support the Option for the final Bill which fully protects the individual's
property rights.

J H VILJOEN
Arcadia



REPRODUCTIVE RIGHTS ALLIANCE

SUBMISSION ON SECTION 11, SECTION 26 AND SECTION 8 OF THE
WORKING DRAFT OF THE CONSTITUTION

The Reproductive Rights Alliance is comprised of a range of non-governmental organisations
working in the field of health policy and law.  The alliance is campaigning for reproductive
rights and reproductive health.  Please find attached our substantive submission in relation to
certain aspects of the Working Draft of the Constitution.

This submission has been endorsed by the following organisations:

Women's Health Project
National Progressive Primary Health Care Network
Sexual Harassment Education Project
Centre for Applied Legal Studies: Gender Research Project
Abortion Rights Action Group
Women's Lobby
Young Women's Network
Lawyers for Human Rights
Reproductive Rights Campaign

Further endorsements from other organisations will follow in the next couple of days.

We trust that our submission will receive your serious consideration.

Michelle O'Sullivan

____________________________________

FREEDOM AND SECURITY OF THE PERSON, HEALTH and EQUALITY

The Reproductive Rights Alliance hereby submits for consideration various comments on the
Working Draft of the Constitution.

Equality

South Africa has recently ratified the Convention on the Elimination of all forms of
Discrimination against Women (hereafter referred to as CEDAW).  Article 2 of CEDAW
provides that:



State Parties ... undertake ... (f) To take all appropriate measures including legislation,
to modify or abolish existing laws, regulations, customs and practices which constitute
discrimination against women.

We submit that the most “appropriate measure” at this moment in South Africa's history is to
constitutionalise the prohibition of discrimination against women in all its forms.  This is
clearly stated in Constitutional Principle II and III, which directs the constitution to promote
gender equality , and provide for universally accepted fundamental rights.

We commend the reference to substantive equality in section 8(1) which provides for “equal
protection and benefit of the law”. However, we believe that in addition to a general reference
to substantive equality, certain clauses should be included in the Bill of Rights to address the
specific needs of women.  If the constitution fails to do this, this will mean that rights will offer
very little to women.

We support the horizontal application of the Bill of Rights provided for in Section 38, which
states that:

The Bill of Rights applies to all law and binds the legislature, the executive and the
judiciary, and all other organs of state, and, where applicable binds all natural and
juristic persons.

Protection from arbitrary deprivation of rights by the state alone does not address how being a
woman can in certain circumstances in itself be life-threatening and the special ways in which
women need legal protection to be able to enjoy their rights.

From birth to old age, womanhood is full of risks: of infanticide because of the social and
economic pressure to have sons in some cultures; of malnutrition because of social practices
which give men and boys priority with respect to food, of less access to health care than men,
of death or loss of fertility as a result of unskilled illegal abortion because of lack of access to
safe, early legal abortions, and of endemic violence against women.  These risks result not
merely from public actions by the state but from discriminatory actions by private individuals
and institutions.

The horizontal application of the Bill of Rights will go some way towards addressing the
oppression that women face in the private sphere.

In this submission we focus on two aspects of the Bill of Rights which we believe are crucial
to attaining substantive equality for women in South Africa. namely section 11 and section 26.

FREEDOM AND SECURITY OF THE PERSON : SECTION 11



Section 11 includes within the ambit of the Right to Security of the Person, the right “to be
secure in and control their own body”.  In our submission we argue that it is essential to list
this right as an amplification of the general right to security of the person.

The Human rights of women include their right to have control over and decide freely
and responsibly on matters related to their sexuality, including sexual and reproductive
health, free of discrimination, coercion and violence.  Equal relationships between
women and men in matters of sexual relations and reproduction, including full respect
for the integrity of the person, require mutual respect, consent and shared
responsibility for sexual behaviour and its consequences.

Clause 97, Beijing Platform
for Action

Reproductive Health is a state of complete physical, mental and social well-being
and not merely the absence of disease or infirmity, in all matters relating to the
reproductive system and to its functions and processes .... Bearing in mind the
above definition, reproductive rights embrace certain human rights that are already
recognised in national laws, international human rights documents and other
relevant consensus documents.  These rights rest on the recognition of the basic
rights of all couples and individuals to decide freely and responsibly the number,
spacing and timing of their children and to have the information and means to do
so.

Cairo Programme of Action:
Chapter VII, 7.2 and 7.3

Section 16(e) of CEDAW requires states to ensure that women have:

the same rights to decide freely and responsibly on the number and spacing of their
children and to have access to the information, education and means to enable
them to exercise these rights.

Constitutional Principle II provides that “Everyone shall enjoy all universally accepted
fundamental rights.” In order to comply with this constitutional principle, rights should be
interpreted in the context of international commitments and international human rights
recognised in International Conventions.  For example, the 1993 Vienna Declaration of the
UN World Conference on Human Rights affirms that the rights of women are an inalienable,
integral and indivisible part of universal human rights.  A commitment to women's human
rights means a full recognition of reproductive rights.  CEDAW is one of the major
international treaty that protects the right of women to make their own decisions about their
fertility and their sexuality.



CEDAW moves from a sex neutral norm that requires equal treatment of women, usually
measured by how men are treated, to recognise that the particular nature of discrimination
against women merits a legal response.  The convention addresses the particular nature of
women's disadvantages.  For example, the right to life has traditionally been interpreted in
relation to capital punishment but this has ignored the hundreds of thousands of women who
die every year of pregnancy related causes.

The ratification of CEDAW means that South Africa has undertaken an international
obligation to meet the practical needs of women.  This supports the local and primary
obligation, stated in Constitutional Principle III to entrench gender equality in the final
constitution.

Our local and international commitments have particular relevance when dealing with the right
to security of the person, which impacts upon reproductive rights.  The Committee on the
Elimination of Discrimination Against Women, established under CEDAW to monitor the
progress made in its implementation, specifically recommends that:

State parties should ensure that measures are taken to prevent coercion in regard
to fertility and reproduction, and to ensure that women are not forced to seek
unsafe medical procedures such as illegal abortion because of lack of appropriate
services in regard to fertility control. 1

If women are denied access to effective means of fertility control and of spacing their children,
if they are coerced in regard to reproduction, and are forced to seek unsafe illegal abortions,
women's human rights to liberty and security of the person are violated.  If the right to security
of the person is to be effective in women's lives, this is interpreted to mean that women have
to possess the right to be in control of their bodies.

____________________________
1 CEDAW # 11, note 6 at para. 24.
____________________________

The right “to be secure in and control their own body,“ provides amplification of the right to
security of the person
We strongly support the inclusion of s11(2)(b) in the Bill of Rights, as being essential to
women's liberty and security rights.  We urge the Constitutional Assembly to include
s11(2)(b) in the final version of the Constitution.

For women, control over their bodies has several implications:
1 Security from assault and sexual violence at the hands of their partners and others.

2 Security from the systematic devaluation of girl children that characterises many
communities and contributes to the sexual vulnerability and reproductive bondage of



adolescent women, and to girl brides joining their husband's families more as chattels
than persons.

3 Security from government control of population growth which has historically been
expressed in crude programmes.  For instance, there have been programmes to reduce
population with sterilisation and unsafe contraceptive programmes targetted at certain
race groups.

4 Security from denial of voluntary sterilisation and lack of access to contraceptive
services.

5 Security from the effects of punitive abortion legislation.

It has been argued that s11(2)(b) is an element of security of the person and does not merit
specific mention in the Bill of Rights.  However, the list of factors in s11 is there to ensure that
the right to security of the person is interpreted progressively in line with the principles of the
constitution.

It has also been argued that the right listed in s11(2) is tautologous.  However, the same
argument can be made in relation to any of the other rights listed in s11.  We understand that
the history of repression in South Africa is responsible for the specific inclusion of the right
not to be deprived of liberty arbitrarily or without just cause or not to be detained without
trial.

Similarly, we urge the constitutional drafters to consider the South African context when
drafting s11(2)(b), namely the consequences of the lack of control South African women have
historically had over their bodies.  This is illustrated by the results of a 1995 nation-wide
Medical Research Council Study of women who presented to hospital with incomplete
abortions (which includes illegally induced abortions) during a two week period in September
1994.  The study reveals that “425 women could die in hospital each year from septic
abortion,” and that “6961 women are moderately sick with abortion, and 5866 are very ill.”
While statistics vary as to the number of illegally induced abortions in South Africa, it is
estimated that between 45 000 and 300 000 women are having illegally induced abortions each
year.  Over the last 21 years of the operation of the Abortion and Sterilisation Act of 1975,
millions of South African women have had to place the security of their person at risk to
procure an illegally induced abortion.

In order for CEDAW to be effectively implemented in South Africa, and the equality
guarantee to be realised by women, women must have control over their bodies.  We call upon
our constitutional drafters to ask “the women question”, which means examining how the law
fails to take into account the experiences and values that are more typical of women than of
men, or how existing standards might disadvantage women.



It has been argued in various party submissions on reproductive rights that the Bill of Rights
should assume a non-interventionist approach to this issue, because of the attendant
controversy.  However, lack of state intervention does not signify non-control or neutrality.
This merely means that the inequality and the domination exercised in the private sphere is
disguised and the positive reform which the state ought to initiate is neglected.

In addition, we submit that the right should not be separated into “freedom" and “security of
the person”.  The specific elements listed should be listed as components of the broad right.
In conclusion, we urge the Constitutional Assembly to comply with South Africa's
Constitutional Principles, which includes a commitment to equality, and International
Obligations and to address the historical repression of South African women, through
including section 11(2)(b) to provide women with the necessary constitutional protection to
enjoy fully their right to security of the person.

Section 11(2)(a):

General Recommendation No. 19 adopted at CEDAW Committee's eleventh session in
January 1992 defined gender based violence as a “form of discrimination which seriously
inhibits women's ability to enjoy rights and freedoms on a basis of equality with men.”

We endorse the inclusion of section 11(2)(a).  We commend Constitutional Assembly for
bringing violence against women into a mainstream rights discourse, and adopting an
interventionist approach in this regard.

SECTION 26: “the right to have access to health care services including reproductive
health care, of the highest attainable standard”

Section 26(1)(a) contains a clear message that health services which specifically benefit
women ought to be an integral part of health care services.  Health care services for women
should be delivered comprehensively.

Law has historically failed to regulate areas that are crucial to women's well being, and where
women's health was regulated, this was often along racial and geographic lines.  It is essential
that the constitution specifically regulates access to reproductive health care, to ensure that a
right to health care is interpreted progressively.  The inclusion of s 26(1)(a) is one of the
measures that can be utilised to remedy past discrimination, and is consistent with the
ratification of CEDAW.

“Of the highest attainable standard”

International human rights law refers to the right to the highest attainable state of health as the
object of the guaranteed right to health.  As Tomasevski points out, “the substance of this
right is necessarily relative: the highest attainable standard of health necessarily varies in time



and place." Thus the inclusion of “the highest attainable state of health” acts as a limitation of
the right, and makes it dependant on state resources.  We support the inclusion of “the
highest attainable standard" in section 26(1)(a) as being consistent with international
norms.

It is interesting to note that the World Health Organisation who has never advocated for the
provision of health services on the basis of individual entitlement, has made the sole exception
of maternal and child care, where the World Health Assembly has urged States to introduce
laws and regulations to provide access to free medical service for pregnant women,
particularly in cases of high risk pregnancy, at delivery and during the child's first year.

We commend the Constitutional Assembly for the inclusion of section 26(1)(a).  The political
and social gains of constitutionalising such a right are significant.  The right works together
with other socio-economic rights, as part of a package.  It has been internationally established
that factors affecting human health reach far beyond the sector of health to improvements in
water and sanitation, nutrition and housing.



04 January 1996

Death Penalty

As a priest in the Anglican church I wish to express my strong disapproval of any suggestion
that the death penalty should be reinstated as a punishment for any crime whatsoever.

It is well documented that the death penalty has no deterrent effect, and there can be no other
basis for such a punishment.

Revd.  Janet Trisk



NORTH WEST AGRICULTURAL UNION

16 February 1996

FINAL CONSTITUTION : RIGHT OF OWNERSHIP CLAUSE

At the 1995 Congress of the North West Agricultural Union it was unanimously agreed that:

1. Private ownership of agricultural land and application by free enterprisers are the
foundations of the agricultural industry.

2. Right of ownership is a basic human right and should be protected by the constitution.

3. All land should be traded freely and any member of the population should be free to buy
and sell land in any area.

4. The government should only own land required for service functions. Government
interference in land transactions should be avoided.  Any land which the government
may require, should be acquired in terms of the Expropriation Act.

5. Acts aimed at the protection of agricultural resources should be strictly enforced.

In view of the above agreements Options 1 and 2 of the proposed final Constitution are
rejected by the North West Agricultural Union.

North West Agricultural Union consists of twenty one Farmers, Unions and ninety two
Farmers' Associations spread across the whole of the North West Province.  Members include
black rising farmers as well as white commercial farmers, this Union therefore being the only
representative voice of the total farmers, community in the province.

R MALAN
GENERAL MANAGER



Date sent: Mon, 19 Feb 96 10:48:12 +0200
From: wwtcr@wooltru.za (Tim Cruise)

7 February, 1996.

COMMENTS ON WORKING DRAFT OF THE NEW CONSTITUTION

We in South Africa have a unique opportunity to create the world's best democracy, based
upon not only the successes of democracies around the globe, but also their failures, from
which we should learn valuable lessons. one of those lessons, I believe, relates to the actions
and “rights" of criminals.

It is self-evident that we have a problem with crime in this country.  What is less evident are
the problems other (first-world) democracies are also having with crime, and criminals, who
violate the rights of others with, impunity, and then claim those very same rights for
themselves, often successfully, leading to many apparent travesties of justice, not only legally,
but morally as well.  One example among many is the fact, that, in the U.K., if a person harms
a criminal, even if that criminal is engaged in an activity designed to harm that person or his
property, the person can be sued by the criminal for assault, and would be convicted in a court
of law.  Moves were made to extend this law to include the police, but thankfully there was
such a public outcry that. the proposal was dropped.  This is a situation that we cannot allow
to happen here.

Nature constantly seeks to maintain a balance; so it should be with the affairs; of men.
Individuals within a democracy are entitled to certain rights and privileges; with that come
duties and responsibilities.  If an individual decides to rob another of his rights, he should
automatically forfeit his own rights.  Thus, if a person were! to deprive another of his (right
to) life, he should automatically forfeit his own (right to) life, and so on.

I would therefore propose the following :

Chapter 2    section 10
Option 2 should be retained

Chapter 2    section 11
All text in italics to be included
In addition, add :
“(2)(c) to protect themselves against criminal elements by whatever means are reasonable,
necessary or justifiable."

Chapter 2 : section 24
Include a section that entitles a person to protect their property against criminal elements by
whatever means are reasonable, necessary or justifiable.

Chapter 2 : section 35
Include a clause such as:
"Any person who wilfully violates another person’s rights in terms of this constitution
automatically forfeits their own rights in equal measure to the nature of said violation”



(1)(a) include "reasonable, necessary or justifiable".

(1)(c) to be included.

Thank you for this opportunity to contribute to the future of our wonderful country.

Mr. T.P. Cruise



From: "Piet Claassen" <PEC@AKAD-SUN.AC.ZA>
Organization: University of Stellenbosch
Date sent: Mon, 19 Feb 1996 13:40:05 GMT+0200
Subject: Working Draft: New Constitution

COMMENTS ON "NEW CONSTITUTION"

I wish to submit the following comments on the New Constitution.

Art 3: Provision should be made for convicted criminals to loose at least some of their
rights - at least if committed for serious crimes.  As it stands now it seems as if
a convicted criminal can be elected to Parliament.

Art 6: Option 3.

Art 10: Option 1:  "Everyone has the right to life'. (no death penalty).

Art 21: Option 1:  That is, no provision.

Art 24: These options are all too complex.  The State should not be able to expropriate
without market value compensation.  That seems to be option 3.

Chapter 3: It is not specified how members of Parliament will be elected.  I think it should
be specified and the should be by election ward only - not proportional
representation.   In this way every member of Parliament will have a specific
geographical area of responsibility - which is better than the present system.

Art 41: 300 members of parliament (or fewer).

Chapter 4: Option 1: Council of Provinces (NO senate).   As senators are not elected
it is not a democratic body - and it costs the ratepayers a lot of
money.  The senate as a place where political parties put their
old faithful followers out to pasture.  It is a waste of money.

Art 159: Option 4.

Art 167(3): Representation on local governments should only be on ward representation.
In that way wards will be smaller and the public has a better chance to know
who their ward representatives are.

Thank you very much for the opportunity to comment on the Draft.

PIETER E CLAASSEN (DR)
Dept of Town and Regional Planning
University of Stellenbosch



Dave Cretchley <A00074@md3nfs02.eskom.co.za>
Date sent: Mon, 19 Feb 1996
Subject: Draft Constitution - Clause 23

Herewith a personal contribution to Clause 23 - Environment, of the Bill of Rights.  The
opportunity to comment on the draft Constitution is appreciated.

The submission is made in respect of Clause 23 of the Bill of Rights (Chapter 2) on the grounds
that the existing Clause is considered inadequate.  A critique of the existing Clause is given below,
followed by a suggested replacement Clause.  The opportunity to comment on the draft
Constitution is appreciated.

Critique of existing Clause

Environment

23(a) The natural environment can be harmful to health and well-being without any
intervention or recourse by man.  Thus it is not possible to fulfil this Right.

23(b) "reasonable" is a weak word subject to interpretation.
23(b)(i) Man cannot "prevent" pollution or ecological(?) degradation - a farm creates

pollution and degrades the environment of many species.  The planet has an
enormous potential to absorb, dilute or degrade pollution.  Man's aim should be to
contain pollution within agreed limits which will not exceed this capacity.  The
environment is constantly changing, through man's activities and naturally.  Man's
aim should be to maintain a sustainable balance between unavoidable degradation
and improvement.

23(b)(ii) "promote" is another weak word that allows nothing to be done.  Further,
"conservation" (of what? how rigorous?)for the sake of it cannot be justified.

23(b)(iii) English.  Does the clause say "secure sustainable development and (by?)
(sustainable?) use of (renewable? and non-renewable?) natural resources?

General Rights of future generations not addressed.  This is essential in that meeting the
"rights" of the present generation can prevent the "rights" of future generations
being met.

Biodiversity not addressed.
Use of non-renewable resources not addressed.
Impractical treatment of waste and harmful impacts.

Suggested Clause

23. Everyone has the right to have the value of their environment preserved by:

(i) the sustainable use of renewable resources
(ii) the use of non-renewable resources that does not compromise the rights of future

generations
(iii) the preservation of biodiversity



(iv) the reduction of waste to agreed levels within the assimilative capacity of the receiving
enviromnent

(v) the reduction of man-made enviromnental impacts harmful to well-being to below agreed
levels

Submission by David H Cretchley

19 February 1996



WOMEN'S HEALTH PROJECT

19.02.96

THEME COMMITTEE 4. FUNDAMENTAL RIGHTS.

The Women's Health Project based in the Centre for Health Policy would like to endorse
the submission of the Reproductive Rights Alliance.  From a health perspective we feel
strongly that the right to security which includes the right of women to control their
bodies needs to be upheld.

The Women's Health Project facilitated a Women's Health Conference in December
1994 which consulted over 3500 women.  The method of consultation was very
significant in affording women a safe space to talk honestly about reproductive rights.
The consultation was wide ranging reaching women who normally do not have the
opportunity to be represented, for example, rural women and religious women's groups.
The conference mandated the Women's Health Project to work for a legal framework
which provides for reproductive health and rights.

In providing more background to the Health section of the submission by the
Reproductive Rights Alliance, we would like to add:
page 4. For women, control over their bodies ... point 1.

Security from sexual harassment, assault and sexual violence at the hands of
their partners, employers, teachers and relatives.

Page 5. Paragraph one regarding the MRC research

The MRC research has revealed that it costs the state in the region of over R18
million to provide health services for the women who present for illegal abortions.
Secondly of the 425 women who have could die in hospital each year from septic
abortion.  ALL of these women would be Black.  This clearly shows the racial
injustice which manifests due to the lack of adequate reproductive health
services.

We trust that our submission will receive your favourable attention.

Marion Stevens
Women's Health Project



AFRICA MUSLIM PARTY

16 February 1996

1. The Africa Muslim Party which represents thousands of Muslims in South Africa sets out
below its submissions briefly in regard to the Clauses dealing with, inter alia, languages, the
State's duty to respect and protect rights, life, slavery, servitude and forced labour, freedom
of religion, belief and opinion and freedom of expression.

2. AD LANGUAGE CLAUSE

Our Party supports the recognition of languages such as Arabic, Urdu, Temil, Hindi,
Hebrew etc.

3. AD STATE'S DUTY TO RESPECT AND PROTECT RIGHTS

It is recommended that Clause 7 should be amended to read as follows:

“7. The State must respect and protect the rights and duties in this Bill of
Rights."

4. AD THE RIGHT TO LIFE

It is recommended that, for reasons set out hereinbelow, that the option to be adopted save
with certain qualifications as set out hereunder to read as follows:

"Life
10.
Option 2

Everyone has the right to life, and the right not to be deprived of life except by
execution of a court sentence following conviction for a crime for which the death
penalty is prescribed by an Act of Parliament and provided that the immediate
family of the victim shall have the right to determine that the death sentence shall
not be imposed, with or without compensation, all according to an Act which
Parliament may adopt."

In support of the aforesaid amended Clause which we humbly submit ought to be adopted
in the recommended amended form, we submit as follows:



4.1 In regard to Option 1, it is respectfully submitted that the consequence would be
that South African citizens will find themselves sitting behind bars for life which, it is
respectfully submitted, is a violation of a citizen's inherent right to dignity and
would, in any event, constitute cruel and unusual punishment.  In this regard, it is
submitted that no allowance is being made for men who have become fallen angels
and commit the most serious crimes that may repent and who, in any event, may
have been forgiven by the Divine Providence for the crime of murder.

4.2 Option 2 subject to the qualification is appropriate for the following reasons:

4.2.1 The immediate kith and kin of the deceased and those nearest to him or her
are the most affected parties and it is only just, equitable and fair that, in the
event of the court finding no extenuating circumstances, that they should
have the final say whether they wish to exercise the prerogative of mercy by
accepting, in lieu of the death penalty, compensation or alternatively
forgiving the convicted murderer unconditionally.  In this regard, there is
authority both in the Torah and the Qu'ran that when Prophet Moses (Pbhu),
slew an Egyptian and thereafter fled to a city called Midian, he was
subsequently elevated to a prophet and Almighty God forgave the killing,
Prophet Moses having sincerely repented.  It is thus clear that if God is
merciful, man ought to also display a certain measure of mercy and
compassion true mercy has nothing in common with soft weakness, maudlin
sympathy, permissive tolerance.  It is an element of justice itself.  The flaw in
the traditional approach when the death penalty is pronounced is that there is
no scope for mercy and that a felony or a crime like murder can not be
compounded.  It is submitted that this is unsatisfactory as it is not the
interests of society that must predominate but the immediate interest and
wishes of the kith and kin who have lost a loved one that ought to have the
final say whether the death penalty ought to be meted out or not.  This
approach works wonders in some of the predominantly Muslim countries
where the crime rate is virtually zero, especially in regard to crimes such as
murder, rape and robbery.

4.2.2    It is thus clear that Options 1 and 2 in their present form are both
unsatisfactory and the above proposed amendment would be a compromise
in that the person who stands to be condemned to death may still live if the
immediate family decides to be gracious and to forgive and accept what has
been called in terms of Canon Law "blood money".  It is clear that the threat
of a death penalty will be a marked and effective deterrent against any



person who foolishly attempts to take the life of another without due process
of law and that such a person must realise that if he takes a person's life, he
may forfeit his own and that his ultimate fate will rest in the hands of the
closest family members of the deceased.  In this way, society would also feel
satisfied that if the immediate kith and kin decide to forgive, then why should
the broader community have any objection if, for example, the family were to
ask R100 000,00 or R500 000,00 as compensation for the loss of a sacred
life.  Furthermore, recognition would also be given to the sanctity of human
life in that the State of society at large would not be entitled to seek
vengeance by means of the death sentence as they are not the ones that have
been affected as closely as that of the immediate family of the deceased.

4.3 In regard to Option 2, we wish to insert a provision which will protect pre-natal life
from conception and, in that regard, we recommend that after the words "everyone
has a right to life", should be inserted the following words "which includes pre-
natal life from conception... ". The reasons for the protection of pre-natal life from
conception is set out in seriatim hereunder:

4.3.1 The working draft of the New Constitution does not deal with the situation
of mothers who wish to abort a foetus because of an unwanted child and/or a
child to be born having been conceived out of an incestuous relationship
and/or a situation where a woman has been raped or her health is at risk.

4.3.2 It is clear from the aforesaid memorandums that the Islamic perspective and
other major religions that life is sacred and that life begins at conception.
Accordingly, the Africa Muslim Party is of the view that Article 9 of the
Constitution be reshaped so as to protect the rights of an unborn child.

4.3.3 In the recent case of G v Superintendent, Groote Schuur Hospital & Others
1993 (2) SA 255, a mother sought an urgent interdict to prevent her 14 year
old minor daughter from undergoing an abortion on the ground that her
allegation that she was raped was a false one.  She was assisted by the Pro-
Life Organisation, an anti-abortion body.  The Respondent's counsel relied
on the decision in Christian League of South Africa v Rall 1981 (2) SA 821
in which it was held that an unborn child is not clothed with legal personality
and accordingly there were no legal grounds for an appointment of a curator
ad litem to represent the foetus in connection with the termination of the
mother's pregnancy and that there is no scope or need for the appointment of
such curator when the provisions of the Abortion Act are applied.  The
learned Judge A J Seligson had the following to say:



"I have certain doubts about the correctness of that decision insofar
as it holds that there is no scope for the extension of the Nasciturus
Doctrine so as to provide protection to an unborn foetus against an
abortion.  It seems to me that there is much to be said for
recognising that an unborn child has a legal right to representation,
or and interest capable of protection in circumstances 'where its
very existence is threatened' ".

4.3.4 It would seem that our courts are at pains to try to protect the interests of an
unborn child by resorting to certain fictions such as the Nasciturus Doctrine
which allows an unborn child to inherit from its parents' estate.

4.3.5 In the German Basic Law, the right to life of the foetus is not explicitly
mentioned but the Constitutional Supreme Court has consistently held since
1975 that the protection Article 1.3 affords the right to life as such includes
prenatal life from conception.

4.3.6 It thus appears that the Government of National Unity therefore has a duty
to protect the life of the foetus, also against action by its mother and a
woman has a fundamental legal duty to carry the foetus to term.

4.3.7 In other jurisdictions, notably United States and Canada, Constitutional
Courts have maintained that during the first trimester of pregnancy, the right
of the mother trumps that of the unborn child.

4.3.8 Roe v Wade was a case in which the United States Supreme Court
concluded that the mother's right to privacy entitled her to an abortion.

4.3.9 It is clear that the decision is wrong in balancing the fundamental right to
privacy vis a vis the right to life and if it is accepted that life starts at
conception, then clearly such right to privacy should be hit by the limitation
Clause in the draft Constitution (35).

4.3.10 Furthermore, the mother's purported right to privacy must be weighed
against the father's right to demand that the mother carry the foetus to term
as with righteous indignation fathers can argue that their right to prevent an
abortion which threatens to destroy their progeny emanates from their pro-
creative freedom and such rights should be weighed against the mother's
purported right to an abortion.



4.3.11 In any event, it is clear that the boni mores (good morals) of society in
South Africa at present is such that if a referendum were to be called, the
majority of right thinking citizens of good moral upbringing would denounce
the right of women to be allowed to undergo abortions on demand.

4.3.12 The crux of the matter, from an Islamic perspective, life begins at
conception, a foetus does possess constitutional rights which ought to be
protected.

4.3.13 If the foetus which Muslims and other religions hold the view "is a form of
life", surely such life ought to be protected irrespective of what stage in the
development of a child to be formed had reached.

4.3.14 The South African Abortion and Sterilisation Act 2 of 1975 permits abortion
only in the narrowest of circumstances.  The preliminary procedures that
must be complied with are stringent.  Grounds for illegal abortion at any
stage of pregnancy are: The continuance of pregnancy must endanger the life
of the woman or constitute a serious threat to her physical or mental health
or there must exist a serious risk that the child will suffer a physical or
mental defect which will render it irreparably seriously handicapped or the
foetus must have been conceived as a result of unlawful intercourse, defined
as rape or incest or as a result of illegitimate intercourse, entailing that the
woman was, due to a mental handicap, unable to comprehend the
implications of coitus.  Accordingly, South Africa's current abortion laws
permit abortions only "on hard grounds and in terms of highly restrictive
procedures".

4.3.15 The pro-abortionist lobby argue that abortion is not a privilege for which
woman should have to supplicate to men, but a right based on sex equality,
one to which women must have access through proper State funding.  The
procreation of a child, it is argued, makes demands upon a woman's time.
Time is what makes up a life.  To interfere with the right of any woman to
decide whether or not to carry a child to term and to fail to take steps to
provide access to acceptable medical procedures deprives her of the right to
control her life.  It is an instance of inequality.  It is discrimination against
women.  Working mothers rely on the fundamental right to be treated
equally with men for their right to claim an abortion, in their employment
context.  They argue that the demands of motherhood inhibit a woman's
ability to fulfil her potential to be financially independent and to compete on



an equal basis with men so that she can avoid dependence on an erstwhile
male partner or the State when the intimate relationship breaks down.

4.3.16 The aforesaid arguments from an Islamic perspective are untenable.  In terms
of Islamic Law, men are the protectors and maintainers of women.

4.3.17 Instances in which Muslim women resort to abortion for one reason or the
other are rare.

4.3.18 It is our submission that the right to life entrenched in the transitional Bill of
Rights must be construed as also pertaining to foetal life.

4.3.19 Article 4(1) of the American Convention on Human Rights requires the
protection of the rights to life by law and in general from the moment of
conception.

4.3.20 The United Nations declaration of the rights of the child, principle 4 requires
the provision of special care for the child and his or her mother "Including
adequate pre-natal and post-natal care".

4.3.21 In Article 40.3.3 of the Irish Constitution, the following is stated:

"The State acknowledges the right to life of the unborn child and with due
regard to the equal rights of the mother, guarantees in its laws to respect and
as far as practicable by its laws to defend and vindicate that right"

4.3.22 Accordingly, the High Court in the case of Attorney General v X which was
decided on 5 March 1992 prompted the learned Judges to make an order, at
the instance of the Attorney General, prohibiting a 14 year old girl, X, to
leave Ireland in order to have her pregnancy terminated in England.  It was
common cause that the pregnancy resulted from X being sexually abused and
raped by a friend's father and there existed a real risk that she might commit
suicide if she was compelled to carry the foetus to term.  The court a quo
nevertheless felt itself constrained to make the order sought because failure
to do so would inevitably result in terminating the constitutionally protected
life of the foetus, an outcome more certain that the likelihood of X
committing suicide, since she had "the benefit of the love and care and
support of devoted parents who will help her through the difficult
months ahead".



4.3.23 If the State were to allow women on demand to insist on abortions as a
fundamental right, and were such abortions to become a widespread practice
in our society, it will not only undermine the marriage institution which
indeed is a sacred one but result in the moral decay of the nation.

4.3.24 The right of a woman to demand an abortion is prohibited by the major faiths
such as Islam, Judaism and Christianity.  These religions regard abortion as
murder and both a crime and major sin.

4.3.25 The Pro-Abortion Lobby has, from time to time, on television and through
the media, given statistics of backdoor abortions in order to justify the
sanctioning of abortion on demand.  These statistics are unconvincing and
there is no clear evidence how accurate they are.

4.3.26 In any event, abortion cannot be used as a recipe for acts of promiscuity and
illicit sex.

4.3.27 South African legislation has been introduced to protect both the plant and
animal kingdom from unwanton destruction.  Likewise, there is a duty on the
State to protect the fundamental right of the unborn child and/or pre-natal
foetus by the passing of the relevant right to be protected in his/her mother's
womb, and that the mother is not given the right to destroy life, even though
such life is at the beginning of development.

4.3.28 As the Divine Providence reminds us in a revelation called The Resurrection
(Qiyamat):
"Does man think that he will be left uncontrolled, without purpose.
Was he not a drop of sperm emitted in 'lowly form'?  Then did he
become a leech-like clot
Then did (God) make and fashion (him) in due proportion
And of him he made two sexes, male and female Has not he (the same),
the Power to give life to the dead. 2"

The Holy Qur'an

4.3.29 The verse illustrates that when a child is conceived he/she takes the form of a
leech-like clot is a simile, namely that the clot of congealed blood takes the
shape of a leech.  This revelation was approximately 1500 years ago at the
time when no microscopes were available and, accordingly, it would have
been impossible but for a Prophet having received divine revelation to have



made manifest the scientific facts which can only be ascertained, as stated
earlier on, under a microscope which would clearly reveal that a clot of
congealed blood has the same shape as that of a leech.

4.3.30 It is clear that the "handiwork” of Almighty God ought not to be tampered
with by man for it is God that gives life and takes death and, as stated earlier
on, the Islamic perspective is that life begins at conception, which view is
supported by the following verse which we repeat for the sake of
convenience from the Holy Koran, chapter entitled Dahr or Time, or
alternatively Insan or Man:

"Has there not been over Man a long period of time when he was
nothing (not even) mentioned?  Verily we created Man from a drop of
mingled sperm in order to try him: so we gave him (the gift) of hearing
and sight.
We showed him the way: whether he be grateful or ungrateful (rests on
his will).

4.3.31 We are accordingly of the view, for reasons set out in this memorandum and
annexures thereto, that life begins when the female ovum has been fertilised
with the male sperm and that the baby to be born has a constitutional right at
that point of time, albeit a "humble origin".

4.3.32 The Government of National Unity has prepared a Constitution in final form
which is based on a secular state, namely render unto Caesar what is Caesar
and render unto God what is God's.  We are of the view that the wishes of
the majority of the people of this country ought not to be ignored as we are
convinced that most of the citizens of this land do pay heed to the Jus
Divinus and the Jus Naturalis (Divine Law and the Law of Nature).

4.3.33 In a recent well attended public meeting organised by the Islamic Medical
Association of South Africa, the community that had been invited to attend
the aforesaid public meeting, listened with intent to the various speakers,
namely Dr Gamal Ibrahiem Serour, a specialist on obstetrics and
gynaecology from Al Azhar University, who also has a special interest in
medical ethics and is published widely in national and international journals
and serves on a number of official organisations.  The aforesaid doctor
brought to the attention of the audience recent scientific tests which had
been conducted around the globe, revealing that within 40 days, there is
clear foetal development.  The learned doctor explained how, at a recent



international conference on bio-ethics held in 1991, theologians and medical
experts from around the globe were present when certain demonstrations
were made in which it could clearly be observed that, from laboratory tests,
there is clear life at the very early stage in the development of the foetus.
Accordingly, due to scientific developments, it is now a stark and
undeniable, massive and unassailable that there is a clearly formed human
being with a soul earlier than the 120 day period.

4.3.34 It was further unanimously resolved at that conference that abortion is
clearly  unacceptable, apart from religious grounds but also as a method of
family planning.

4.3.35 However, it would appear that Islamic jurists would concede that where the
life of a mother is in grave danger if she were not to abort a foetus, then on
the balancing of interests, the mother’s rights outweigh that of the foetus
and, in these circumstances, abortion may be condoned.

4.3.36 The learned doctor further told his audience about a meeting on faith and
ethics in which an audience of different faiths were represented and, after
intense discussion by experts from all over the world, it was resolved that the
sanctity of human life had to be protected at all costs and that women
cannot, as of right, demand an abortion.

4.3.37 The learned doctor explained further in his address that, on 24 weeks of
pregnancy, a child can live outside his/her mother's womb.

4.3.38 The doctor lucidly explained that a genetic blueprint implanted in the
mother's womb will ultimately result in a human being and that this process
ought not to be tampered with or disturbed.

4.3.39 It is also clear that, as explained by Dr F Pandie and Dr M F Williams at the
aforesaid meeting that abortion will create major psychological defects and
that, although we have 41 million people in South Africa, approximately 30
million do not have access to basic medical care.  As explained, in Kwazulu
Natal, there is a tremendous amount of heart disease which will keep cardiac
surgeons busy for years to come because of a lack of a basic medicine such
as Penicillin, which is not affordable.



4.3.40 I furthermore quote an article in the Saturday Weekend Argus dated 10
February 1996 under the caption "Foetuses also feel pain in childbirth,
say doctors".  For the sake of convenience, I repeat the article:

"LONDON. - Doctors have always believed that babies feel no pain until they take
their first breath. But now it seems the opposite is true.

A team of doctors at Queen Charlotte’s Hospital, one of Britain’s leading
maternity units has claimed that foetuses could be stressed and babies probably felt
as much pain as mothers during childbirth.

Until now it was thought that a pain was a human condition learnt after
birth.

The discovery that a foetus undergoing treatment in the womb emits a
startling increase in stress hormones, puts a number of issues under the spotlight.

"For a start, there are bound to be questions asked about abortion", said a
medical spokesman for the research team.

"If, for instance, our findings lead us to believe that even an early foetus
can feel stress or pain, the anti-abortion lobby will have a powerful tool. "

Procedures such as using forceps for a difficult delivery often caused
bruising and suctioning also resulted in the temporary elongation of the head.

Foetuses undergoing surgery, blood transfusion or blood sampling in the
womb were producing as much as 600 percent rise in beta endorphins and cortisol,
both stress hormones.

The research findings have prompted a renewed call for a legislation to
establishing stricter  time limits on abortions."

4.4.41 It is quite clear that the question of abortion must be reassessed in the light
of the discovery that foetuses could be stressed and babies feel as much pain
as mothers prior to and during childbirth.  Furthermore that a foetus
undergoing treatment in the womb emits stress hormones clearly shows that
life does exist at a very early stage.

4.4.42 It is accordingly submitted that the right to life should include pre-natal life
from inception.

5. AD SLAVERY.  SERVITUDE AND FORCED LABOUR

It is recommended that paragraph 12 be amended to read as follows:

"No one may be subjected to slavery, servitude, exploitation or forced labour "



6. AD FREEDOM OF RELIGION.  BELIEF AND OPINION

It is recommended that paragraph 14.3 be amended in order to accommodate more in
particular the Islamic religious systems of Laws and marriages which Muslims are duty
bound to adhere to, eg the Law of Succession as set out in the Holy Qu'ran.  For further
motivation, see memorandum submitted when the Interim Constitution was drafted by the
Da'wah Foundation of South Africa and a further memorandum submitted by the Africa
Muslim Party and the Muslim Assembly in regard to this particular clause.  It is furthermore
submitted that clause 14.3 should read as follows:

"(3) The Constitution does not prevent legislation recognising the validity of
marriages concluded under a system of religious law [or other recognised
traditions], or a system of personal and family law adhered to by persons
professing a particular religion to the extent that the system is consistent
with the Bill of Rights, save that in respect of adherents who are obliged to
practise a system of religious systems of divine laws and who voluntary
practise such system, such divine laws shall take precedence over the Bill of
Rights."

7. AD FREEDOM OF EXPRESSION

It is submitted that 15.2 be amended by adding the following clause after subparagraph
(2)(c) as follows:

“(d) freedom to promote values which will have a tendency to deprave and
corrupt the morals of the nation."

Furthermore, Clause 15(3) ought to be amended and it is respectfully submitted that it
should be amended as follows:

"Sub-section 3 does not protect:
(a) publication of defamatory matter, and
(b) dissemination of material or electronic media which is harmful to the good

morals of the nation"

ADVOCATE SHERIFF MOHAMED
Regional Leader of the Africa Muslim Party and Islamic Party (Merged)



MEDICAL ASSOCIATION OF SOUTH AFRICA

COMMENTS ON THE WORKING DRAFT OF THE NEW CONSTITUTION

SUMMARY OF COMMENTS

(1) Section 11(2) (a): The right to be 'free from all forms of violence'

The inclusion of this right is welcomed.

(2) Section 12: 'No one may be subjected to slavery, servitude or forced labour’

It is proposed that the scope of the provision be extended so as also to cover
'compulsory labour'.

(3) Section 21: Economic activity

Option 2 (or section 26 of the interim Constitution) should be maintained under the
heading 'Economic activity'.

Option 3 should be recognised as an independent right in another section under the
title 'Occupational Choice'.

(4) Section 29: Academic freedom

Option 1 is preferable, granting the right to academic freedom to every institution and
everyone within these institutions.

(5) Section 38(1): Application

The Bill of Rights should be made applicable to natural and juristic persons 'to the
extent that the nature of the right permits'.

FULL COMMENTS

(1) Section 11 (2) (a): The right to be 'free from all forms of violence'

The inclusion of the right to security of the person, including the right 'to be free from
all forms of violence', is welcomed.

Medical doctors are confronted each day with the effect of the high level of violence in
our society.  This can be seen in the first place in the pain and suffering of patients who
have been victims of violent attacks, but also, increasingly, in attacks on the medical
personnel as well.  Doctors, in the execution of their duties and in their private



capacities, are subjected to unacceptably high levels of violence.  Attacks are even
taking place in consulting rooms.

The inclusion of a right to be free from violence in the Bill of Rights, coupled with the
state's duty to protect this right (as provided for in section 7), is an important step on
the road towards a less violent society, which deserves support.

(2) Section 12: 'No one may be subjected to slavery, servitude or forced labour'

It is proposed that this section be extended to include protection against 'compulsory
labour'.  The proposed wording would then be: 'No one may be subjected to slavery,
servitude or forced or compulsory labour.'

This wording would bring our Constitution in line with the international standards in
this regard.  This is important since South Africa is in the process of binding itself
under international law to adhere to these standards, and because an influential body of
international jurisprudence holds that a reference to 'compulsory labour' covers
practices which are not covered when reference is merely made to 'forced labour'.

Forced or compulsory labour under international law

The Universal Declaration of Human Rights proscribes 'slavery or servitude' (article
4).  Subsequent human rights instruments have given this right its full contents by
adding a proscription of 'forced or compulsory labour'.

The International Covenant on Civil and Political Rights provides in article 8(3)(a)
that '[n]o one shall be required to perform forced or compulsory labour'.  The
European Convention on Human Rights provides, in addition to a prohibition of
slavery or servitude, that '[n]o one shall be required to perform forced or compulsory
labour' (article 4(2)).  The American Convention on Human Rights of 1969 likewise
outlaws slavery and servitude, and provides that '[n]o one shall be required to perform
forced or compulsory labour' (article 6(2)).

Although the European Convention explicitly states that certain practices do not
constitute forced labour (including military service, 'service executed in case of an
emergency or calamity threatening the life or well-being of the community' and 'any
work or service which forms part of normal civic obligations'), it does not define in a
positive manner what forced or compulsory labour is.  The same applies in respect of
the International Covenant on Civil and Political Rights and the American
Convention.

The most widely used positive definition of 'forced or compulsory labour' is contained
in the International Labour Organization Forced Labour Convention (ILO
Convention No 29 of 1930), where it is defined as 'all work or service which is exacted
from any person under the menace of any penalty and for which the said person has not
offered himself voluntarily'.



The most nuanced body of jurisprudence in this regard has emanated from the
European Commission and Court of Human Rights.  The Commission has held that the
following are elements of 'forced or compulsory labour': 'first, that the work or service
is performed by the worker against his will and, secondly, that the requirement that the
work or service be performed is unjust or oppressive or the work or service itself
involves avoidable hardship'.

See Appl 4653/70 X v Federal Republic of Germany Yearbook XVII
(1974) p 148 at 172.  See also Van Dijk and Van Hoof Theory and
Practice of the European Convention on Human Rights 243.

In a large number of cases the Commission has interpreted the practical application of
the proscription of 'forced or compulsory labour'.

See Appl 1468/62 Iversen v Norway Yearbook VI (1963) p 278; Appi
4653170 X v Federal Republic of Germany Yearbook XVII (1974) p
148 at 172; Appl 8410178 X v Federal Republic of Germany D & R 18
(1980) p 216 at 219; Appl 9322/81 X v The Netherlands D & R 32
(1983) p 180 at 182 and the Van der Mussele case, report of 3 March
1982, B 55 (1987) p 34.  The only case which reached the court was
the Van der Mussele judgment of 23 November 1983, A 70 (1983) p
16.

The important point here is that 'forced or compulsory labour' is consistently
regarded as a single concept.

South Africa and the international standards

South Africa is in the process of binding itself to comply with the norms posed in the
International Covenant on Civil and Political Rights.  The Covenant has been signed
already and ratification is expected to follow soon.

If the term 'forced labour' in our Constitution does not cover as much ground as the
term 'forced or compulsory labour' of the Covenant, the present formulation of section
12 might well put South Africa in breach of its international obligations.

The effect of the absence of a reference to 'compulsory labour' in the Bill of
Rights

Does it make a difference whether the words 'forced labour' or 'forced and compulsory
labour' are used in section 12? In other words, would it add any further protection to
individuals to proscribe not only 'forced', but 'forced or compulsory' labour as well?

According to the European Court of Human Rights in the Van der Mussele case it
does make a difference:



It remains to be ascertained whether there was 'forced or compulsory'
labour.  The first of these adjectives brings to mind the idea of physical
or mental constraint, a factor that was certainly absent in the present
case.  As regards the second adjective, it cannot refer just to any form
of legal compulsion or obligation.  For example, work to be carried out
in pursuance of a freely negotiated contract cannot be regarded as
falling within the scope of Article 4 on the sole ground that one of the
parties has undertaken with the other to do that work and will be
subject to sanctions if he does not honour his promise.  On this point,
the minority of the Commission agreed with the majority.  What there
has to be is work 'exacted ... under the menace of any penalty' and also
performed against the will of the person concerned, that is work for
which he 'has not offered himself voluntarily'.

See paragraph 34 of the case.

It consequently appears that the term 'forced labour' refers to harsher forms of
exploitation than 'compulsory labour'.

The case law which has been developed in the European Convention system can be
expected to be particularly influential in this regard.  In interpreting the Bill of Rights
our courts are, after all, compelled to consider applicable international law. (See
section 39 of the Working Draft of the new Constitution.)

If the South African Constitution refers only to 'forced labour', according to the
European case law, it will protect people only against harsher forms of exploitation -
not against 'compulsory labour'.

Conclusion

In most of the literature, as was pointed out, 'forced or compulsory labour' is treated as
one concept.  The legislative history of the interim South African Constitution, where
the word 'compulsory' was first omitted from section 12, does not suggest that the
intention was to achieve something that differed from the commonly accepted
international norms.

See Du Plessis and Corder 154.

No evidence could also be found that a deliberate decision was taken to deviate from
the international norms in the new Working Draft.  The omission of the words
'compulsory labour' could simply be an oversight, but it has to be corrected.

 (3) Section 21: Economic activity



It is submitted that Option 2 (or section 26 of the interim Constitution) be maintained under
the title 'Economic activity' and that the right to freedom of occupational choice be protected
separately, under a different heading.  Alternatively, a right to the development of the
personality should be included in the Bill of Rights.

(a) Economic activity

The South Africa history of the right to free economic activity

The right to free economic activity actually appeared on the South African
constitutional scene via the South African Law Commission's 'Working Paper 25' of
1989, which proposed a bill of rights protecting, in article 14:

[t]he right freely and on an equal footing to engage in economic
intercourse, which shall include the capacity to establish and maintain
commercial undertakings, to procure property and means of
production, to offer services against remuneration and to make a profit.

In their 'Interim Report' of 1991 the Law Commission proposed an amendment in the
following form:

Everyone has the right freely and on an equal footing to engage in
economic enterprise, which right includes the capacity to establish,
manage and maintain commercial undertakings, to acquire property and
procure means of production and to offer or accept employment against
remuneration.

Their Final Report of 1994 proposed the following article:

Every person shall have the right freely to engage in economic activity
and to pursue a livelihood anywhere in South Africa.

A similar proposal was made by the previous government in article 15 of its Charter of
Fundamental Rights of 1993.

Section 26 of the interim Constitution now provides that:

(1)  Every person shall have the right freely to engage in economic
activity and to pursue a livelihood anywhere in the national territory.
(2)  Subsection (1) shall not preclude measures designed to promote the
protection or the improvement of the quality of life, economic growth,
human development, social justice, basic conditions of employment, fair
labour practices or equal opportunity for all, provided such measures
are justifiable in an open and democratic society based on freedom and
equality.



In order to prevent the right to free economic activity from being a carte blanche for
big business, the limitations of article 26(2), which seem to operate in conjunction with
those of article 33, were inserted at Kempton Park.  This right could now serve to
protect the small vendor as well as big enterprises (and medical practitioners) from
stifling state intervention.

Du Plessis and Corder Understanding South Africa's Transitional Bill
of Rights 179.
See also Cachalia et al Fundamental Rights in the New Constitution 89
and Basson South Africa's Interim Constitution 40.

Recognition of the right to free economic activity in foreign systems

The Law Commission acquired the idea of free economic activity from German
constitutional jurisprudence, which has interpreted the general right to development of
one's personality, recognised in article 2 of the Basic Law, to encompass a right to
freedom of commerce and industry.  Article 2(1) of the Basic Law provides that

[e]veryone shall have the right to the free development of his
personality in so far as he does not violate the rights of others or offend
against the constitutional order or the moral code.

In the Investment Aid Case I (1954) 4 B VerfGE 7, article 2(1) was held to protect 'the
utonomous entrepreneurial personality' of the individual and the 'free development of
responsible entrepreneurship'.

It is significant to note that this right is regarded as part and parcel of the Sozialstaat
or German social welfare state, and as such does not reflect a one-sided commitment
to capitalism.

See Kommers The Constitutional Jurisprudence of the Federal
Republic of Germany 247 and De Wet Die Konstitusionele
Afdwingbaarheid van Sosiale en Ekonomiese Menseregte: Die
Betekenis van die Duitse Konstitusionele Model vir Suid-Afrika 270.

The fact that recognition of this right is not readily associated with other jurisdictions
does not necessarily mean that such a right plays no role in these situations.  In many
instances the existence of such a right is simply assumed and is therefore recognised
implicitly.  For example, in the American case of Colgate v Harvey 296 US 404 (1935)
at 430 it was stated that [tlhe right of a citizen of the United States to engage in
business, to transact any lawful business... is a privilege... attributable to his national
citizenship.

Conclusion



Given the wide scope of the limitations permitted by section 21(2) (Option 2) of the
Working Draft, the degree of protection afforded by section 21 (1) to the entrepreneur
is limited, which is probably appropriate in a state committed to massive social
reconstruction.  If Option 2 of section 21 is part of the new Constitution, it could,
however, help to maintain the balance between freedom and equality which the interim
Constitution strives to protect.  The underlying rationale is the same as that of the
limited protection of property rights, namely an incentive to entrepreneurial activity,
balanced with the interests of the population at large.

The right to engage in free economic activity could help to protect the essentially
private nature of the relationship between doctors and patients from excessive state
intervention.

(b) The right to freedom of occupational choice

This right does not protect entrepreneurial activity as such, but rather one's ability to
choose a profession, whether or not the system allows one to make a profit through
the practice of that profession.  It is an important right, because it also protects the
ability of members of a profession to pursue the norms of professionalism inherent to
the particular profession, but it nevertheless does not belong under the heading
'Economic activity'.  It deserves separate protection under the heading 'Freedom of
occupational choice'.

Recognition of the right to f reedom of occupational choice in f oreign systems

The right of freedom of occupational choice is guaranteed by article 12 of the German
Basic Law:

(1)  All Germans shall have the right freely to choose their trade, occupation,
or profession, their place of work and their place of training. The practice of
trades, occupations, and professions may be regulated by or pursuant to a law.
(2)  No specific occupation may be imposed on any person except within the
framework of a traditional compulsory public service that applies generally and
equally to all.

On the basis of these provisions a substantial body of jurisprudence has been developed
by the German courts.  In essence work is seen as a manifestation of the individual
personality, and as such it is worthy of protection.

This principle was established in the Pharmacy Case (1958) 7 BVerfGE 377, where a
person's chosen career is described as the 'very basis of his life' and the 'foundation of a
person's existence'.

See also the Codetermination Case (1979) 50 BVerfGE 290.  For a discussion, see
Kommers 277.  See also Wooldridge 'The German Rules Governing the Professional
Conduct of Rechtsanwalte' International and Comparative Law Quarterly 1990 683.



Another precedent for the protection of occupational choice and practice is article 19
of the Indian Constitution:

(1) All citizens shall have the right -
....

(g)  to practise any profession, or to carry on any occupation, trade or business.

Although some other influential constitutions in the world today - most notably that of
the United States - do not contain explicit references to freedom of occupational
choice and practice, subsequent jurisprudence has been developed to protect these
interests in the countries concerned.

In the United States a long line of decisions have endorsed the right freely to choose a
vocation.

Tribe American Constitutional Law 1373-1378

The free practice of specifically the medical profession finds endorsement in the
famous cases of Griswold v Connecticut (381 US 479 (1965)); Roe v Wade (410 US
113 (1973)) and Doe v Bolton (410 US 179 (1973)).  These cases forged a strong link
between doctor and patient, built on consensus, in spite of the fact that the United
States Constitution does not explicitly recognise a right to privacy.  The constitutional
basis for limiting the influence of the state in the relationship between doctor and
patient would be strengthened where a right of privacy is explicitly recognised, as in
the South African Constitution.

For a discussion of the position in Canada, see Grey 'Does section 7 of the
Charter protect the right to be a professional?' Les Cahier de Droit 1990 933.

Recognition of the right to freedonl of occupational choice in international law

Article 23(1) of the Universal Declaration of Human Rights provides that
'[e]veryone has the right to work, to free choice of employment, to just and favourable
conditions of work ....’.
Article 6(1) of the International Covenant on Economic, Social and Cultural
Rights, which South Africa has recently signed, provides that:

The States Parties to the present Covenant recognize the right to work, which
includes the right of everyone to the opportunity to gain his living by work
which he freely chooses or accepts, and will take appropriate steps to safeguard
this right.

Article 15(3) states that:

The States Parties to the present Covenant undertake to respect the freedom
indispensable for scientific research and creative activity.



The European Social Charter provides in Part 1, article 1 that:

[e]veryone shall have the opportunity to earn his living in an occupation freely
entered upon.

See also Part II, article 1 .

Article 14 of the American Declaration of the Rights and Duties of Man of 1948
provides that

[e]very person has the right to work, under proper conditions, and to follow his
vocation freely, in so far as existing conditions of employment permit.

The American Convention on Human Rights protects conscience in article 12 and free
expression in article 13. Article 6 of the Additional Protocol ('Protocol of San
Salvador’) to the American Convention provides that

[e]veryone has the right to work, which includes the opportunity to secure the
means for living a dignified and decent existence by performing a freely elected
or accepted lawful activity.

The African Charter on Human and Peoples' Rights, in article 8, protects the right to
work 'under equitable and satisfactory conditions' is guaranteed in article 15.

Conclusion

The right to free occupational choice is a widely recognised basic right and should also
be recognised in our Constitution.

(4)  Section 29: Academic freedom

It is proposed that Option 1 be followed, granting every institution of higher learning
and everyone within these institutions the right to academic freedom.

This emphasis on academic freedom is warranted by the important role which
independent research plays in a society where the roots of democracy are still young.
Freedom of thought is epitomised in a society's universities, of which the very lifeblood
is the independent quest for truth.  It is necessary to protect both academics and
academic institutions.

The voices of academics could easily be silenced without directly interfering with their
academic freedom, by narrowing the space in which academic institutions as such can
operate.  Consequently the right of universities to academic freedom should be
recognised eo nomine.

(5)   Section 38(1): Application



At the moment section 38(1) of the Working Draft provides that 'The Bill of Rights
applies to all law and binds the legislature, the executive, the judiciary, and all other
organs of state and, where applicable, binds all natural and juristic persons'.

As a matter of form rather than of substance, it could be remarked that the above
formulation amounts to answering the question 'To whom does the Bill of Rights
apply?' by saying 'It applies, where applicable, to natural and juristic persons'.  This is a
clumsy,formulation, and should be replaced.  One possible formulation would be: 'The
Bill of Rights applies to all law... and, to the extent that the nature of the rights permit,
binds all natural and juristic persons.'

ANNEXURE :

UNISA  :  FACULTY OF LAW

COMMENTS ON SECTION 31 OF THE WORKING DRAFT OF THE NEW
CONSTITUTION (ACCESS TO INFORMATION)

Published 22 November 1995

Section 23 of the 1993 Constitution (interim) Constitution must be compared with section 31
of the working draft of the new Constitution.

Section 23 in the 1993 Constitution provides:

Every person shall have the right of access to all information held by the state or any of its
organs at any level of government in so far as such information is required for the exercise or
protection of any of his or her rights

Section 31 of the Draft Constitution provides:
(1) Everyone has the right of access to -
(a) any information head by the state; and
(b)    any information that is held by another natural or juristic person and that is required for
the exercise or protection of any rights.

[(2) This right must be regulated by national legislation.]

BASIC DIFFERENCES BETWEEN THESE TWO SECTIONS

Section 23 provided access only to information held by the state and its organs and only
information necessary for the exercise or protection of a right.

In section 31 of the Draft Constitution, the semi-colon between the words "state” + “and"
indicates that a person has the right to all information held by the state and that it is no longer
a requirement that the information must be necessary for the exercise or protection of rights.



The provision is therefore extremely wide and general.  It could create serious practical
problems for the (state) administration if individuals (in large numbers) exercise this right.  In
theory, however, the principle should be supported as it will ensure accountability,
responsiveness and openness.

Section 31 (b) also gives everyone the right to any information held by another natural or
juristic person.  This right is qualified by the requirement that the information must be
"required for the exercise or protection of any rights.”

Section 31 provides direct and horizontal access to information.  In other words, persons (in
fact, any person) do not only have access to information held by the state, but to information
held by other persons (including juristic persons) such as companies or professional societies,
provided the information is needed for the exercise or protection of rights.

Direct access to medical files on the request of third parties, may seriously affect the privacy of
a patient.  If a woman, for instance obtains an abortion or sterilisation without her husband's
knowledge or consent, the husband, if he becomes suspicious may request his wife's file from
the medical practitioner claiming that he has a right to procreate.  Similarly, parents may
request the files of their teenage daughter to determine whether oral contraceptives have been
prescribed by the medical practitioner (they have parental rights).  By their nature, particular
problems may also be experienced with psychiatric files and files of persons who have tested
positively for the AIDS virus.  The medical practitioner will no longer be in a position to
protect the privacy of his patient.  It is preferable that access to medical files be regulated by
national legislation.

Section 31 (b) of the Draft Constitution should be read in conjunction with section 38
(application).  From this section it is clear that extended horizontal application of the Bill of
Rights is envisaged should section 38 of the Draft Constitution be maintained in the Final
Constitution.  Section 38(1) provides that "the Bill of Rights applies to all law and binds the
legislature, the executive, the judiciary, and all other organs of state and where applicable,
binds all natural and juristic persons."

The courts will have the discretion to decide in a particular case whether the bill of rights is
horizontally applicable.  This may not always be an easy task as the Draft Constitution does
not provide any guidelines.  A decision of the Constitutional Court on the matter of horizontal
and vertical application of the Bill of Rights is pending.  It is hoped that the judgement of the
Court will contain some guidelines.

Recommendation: Section 23 of the Interim Constitution, which provides for the right
of access to information held by the state and its organs if it is required for the exercise
and protection of rights should be maintained in the Final Constitution.  National
legislation should regulate all other forms of access to information.



DANNHAUSER ISLAMIC SOCIETY

16 January 1996

It has come to our notice that according to the working draft of the New Constitution

RE:  BILL OF RIGHTS - PROPERTY CLAUSE OPTION 2 AND 3,

mosques will be subject to demolition and expropriation "for a public purpose or in the public
interest."

We, the trustees of the DANNHAUSER ISLAMIC SOCIETY view this in very serious light. 
According to Islamic Law a Mosque is sacred, it and the ground on which it stands can NEVER be
sold, demolised or expropriated.

Please ensure that the Mosque be exempt from the above clause.

We hope that you will give this matter your kind and immediate attention.

S M VAWDA - Chairman & Trustee
M C Chohan - Trustee
C E Amod - Trustee
Y Vawda - Trustee



Constitutional Assembly Info Line

Mr Zibuyise
05/02/96

Opinion:
I would like to make a request for the people in the rural areas, regarding owning of land. 
They own nothing that they could use as "Guarantee" when borrowing money from the banks
to buy property.  They have a big problem.  Could the constitution please look at this matter. 
These people are mostly poor and uneducated.



DARUL ULOOM NEWCASTLE

24 January 1996

After perusing the Special Edition of Constitutional Talk, which presents a full working draft
of the New Constitution we would like to draw your attention to:
Bill of Rights    Property Clause Option 2 and 3.

According to the Jurisprudence law of the Muslims " A Mosque ( A Muslim Prayer House) is
a sacred property consecrated to the Almighty God.  He is the Sole Owner of that House of
Prayer together with land on which that Mosque is standing"

After it has been consecrated to Almighty God, it no longer belongs to any human being; and
no government of the world has the right to desecrate, expropriate or to demolish it for any
purpose whatsoever.

Therefore, I the undersigned, make an earnest appeal to the Constitutional Assembly that all
Mosques be exempted from the above clauses.

(MOULANA) C.M. SEMA

1: PRINCIPLE DARUL ULOOM NEWCASTLE.
2: EXECUTIVE MEMBER JAMIATUL ULAMA NATAL
3: CHAIRMAN JAMIATUL ULAMA NATAL NEWCASTLE 

BRANCH
4: TRUSTEE DARUL ULOOM MOSQUE.



JUDGE PRESIDENT’S CHAMBERS
SUPREME COURT
PRETORIA

12 February 1996

Annexed hereto the comment on behalf of the judges of the Transvaal Provincial Division of the
Supreme Court of South Africa concerning Sections 94-98 of the Draft Final Constitution.  The
judges of the Free State and Eastern Cape Provisional Divisions have expressed their support of
this memorandum.

As stated in the last paragraph of the memorandum we urgently request an opportunity to be heard
by the Constitutional Assembly or its appropriate Committee and/or that the question raised be
referred with extended terms of reference to the Hoexter Commission.

C F ELOFF
JUDGE PRESIDENT

CHAPTER 6 OF THE DRAFT FINAL CONSTITUTION

Comment by the Judges of the Transvaal Provincial Division
of the Supreme Court of South Africa.

Chapter 6 of the Working Draft of the New Constitution, which deals with Courts and
Administration of Justice, contains proposals to rename and restructure the courts which presently
comprise the Supreme Court of South Africa.  These proposals in our view have no adequate
justification, and are ill-considered and inappropriate.  They have in addition not been the subject of
suitable discussion or consideration.  The main effect of the proposed changes will be to tamper
with the judicial authority, which is the third arm of government, in a way which has no warrant,
and which is likely to harm the administration of justice.

Section 101(1) of the Interim Constitution as embodied in Act 200 of 1993 provides:

“101(1) there shall be a Supreme Court of South Africa which shall consist of an appellate
division and such provincial and local divisions and with such area of jurisdiction as
may be prescribed by law."

This is in keeping with the provisions of section 2 of the Supreme Court Act 59 of 1959 which in
turn follows sections 95, 96 and 98 of the South Africa Act 1909.



Since at least 1909 to the present date- the judicial authority of South Africa, being one of the arms
of government, has been vested in the Supreme Court of South Africa consisting of the appellate,
provincial and local divisions.

It is important to note that the judicial authority, as one of the three constituent arms of
government, has always been vested in the Supreme Court.  It has now been extended by the
interim constitution to include the Constitutional Court.

However, the Constitutional Court is sui generis and, although part of the judicial authority, it is
not part of the Supreme Court system.  It stands uniquely on its own.

Specialist statutory tribunals such as income tax, labour/ land and others although termed "courts"
and presided over by “judges" are similarly not part of the Supreme Court system or the third arm
of government.

Since 1909 to date all judges have been appointed judges of the Supreme Court.

It has also throughout been accepted that judges have equal standing in the broad sense and that no
judicial hierarchy should be established by way of salary which could promote competition for a
higher office because of the more attractive salary attached thereto.

Out of the blue and without any joint input of the judges of the Supreme Court the draft final
constitution now envisages a radical change in the structure of the judicial authority.

Sections 95, 97 and 98 propose a so-called Supreme Court of Appeal being the present Appellate
Division and a High Court with provincial and local divisions and "other" courts of similar status.

Provision is made for "other" courts of appeal presumably some of which may be slotted in between
the High Court and the Supreme Court of Appeal.

The rationale behind this change is unknown.  Its effect is to create a hierarchy of courts where
there is presently Supreme Court.  There does not appear to be any justification for constituting the
present Appellate Division a separate type of court in the constitutional structure.  The principle of
the unity of the Supreme Court, as the judicial authority operating under the Constitution, will be
unwarrantably undermined.

Its effect is inevitably to downgrade the, provincial and local divisions of the Supreme Court to
"other courts of similar status" on the first rung of the ladder.

Its effect will inevitably be to establishes distinctive hierarchy of remuneration of judges which is
undesirable.

We can perceive of no reason why "any other court of appeal" cannot be provided for in the
present system of a Supreme Court with appellate, provincial and local divisions.  The Hoexter
Commission, which was appointed last year, is at present holding nation-wide hearings.  Its terms



of reference include making proposals for improving access to justice for civil litigants in the
Supreme Court, through inter alia the creation of specialist courts, and the establishment of a circuit
court system for adjudicating civil cases.  It is undesirable that the process of constitutional drafting
should forestall the work of the Commission, which is operating consultatively and deliberatively.
The Chapter’s present provisions can be considered by the Commission (if necessary by broadening
its terms of reference), where they can be properly debated and considered.

Such a court of appeal slotted between the appellate division and the provincial division could be
termed a "provincial appellate division".

Furthermore apart from English the most frequently used language in the courts for record
purposes is Afrikaans.

In the explanatory brochure accompanying the draft final constitution the "Supreme Court of
Appeal" is described in Afrikaans as the "Hoër Appèlhof" and the High Court as "Hoër Hof".
At another place in the brochure it is stated that "die ou Hooggeregshof sal as die Hoër Hof en die
Appélhof as die Hooggeregshof bekend staan."

This is confusing in the extreme.  The whole question of terminology is not without profounder
significance.  It is well known that the administration of justice in our country, including the court
structure, is at present operating under severe difficulties.  Problems of personnel, access, expense
and delay have to be surmounted if the court structure is to fulfil the high expectations the
constitution-makers rightly have of them.  Public recognition and acceptance is a critical feature of
a legitimate court structure.  The unified nature of the Supreme Court, and its uniform title, are
important features that signal continuity and stability to the broader public.  We strongly suggest
that, in the absence of compelling reason, this should be tampered with as little as possible.

Lacking proper and well founded reasons for the change the judges of this division are strongly
opposed to a change in its divisions. description and standing of the Supreme Court and
Any additional courts can be accommodated within the present nomenclature and system.  We
regard it as unlikely that any judge of the Supreme Court would support the proposed change.

Since the proposal is such a marked and drastic departure from the description and system accepted
and existing in this country for almost a century we as judges of the Supreme Court should be
consulted in respect of and prior to any change in the description and standing of our courts.

We therefor urgently request an opportunity to be heard by the Constitutional Assembly or its
appropriate Committee and/or that the question be referred, with extended terms of reference, to
the Hoexter Commission.



From:             "Selwyn Mendelsohn" <scm@ilink.nis.za>
Date sent:        Mon, 29 Jan 1996 16:37:38 +0000
Subject:          Amendments & Retention iro Draft Constitution

I respectfully submit the following:

Citizenship
19. No citizen may be deprived of citizenship.

Further to the above clause I feel that its retention is imperative.
I feel that it is hurtful and against human rights for one to be deprived of ones
citizenship in any manner of speaking.   Many counties have this right entrenched.
Subject to that right they are not concerned what other citizenships their nationals
might have.   One such country is Yugoslavia.

I am distressed after having read an article in the Sunday Times of a few weeks ago
where it was stated that under the present Law it is still possible for the Government to
deprive one of ones citizenship for amongst other things,  the use of a second passport.

Because of the former,    the Sunday Time's article recommended that one should not
make use of a second passport but should only use their SA one.

Subject to the above Cl. 20 should also be retained.

Life
10.
Option 2.

I feel that option 2 should be adopted.   It should be qualified by allowing for justifiable
homicide,  inter alia,  in defence of any person from unlawful violence,  or,  in order to
effect a lawful arrest or to prevent the escape of a person lawfully detained.

I also feel that there should be an amendment  to recognise the right to own side arms
eg revolvers and pistols.  and to place a limitation on government's power to disarm
the civilian population of those small arms.

Although this may not be the correct forum I feel that licences granted for small arms
should only be granted on the completion of a valid and approved competency course
such as is the case with a driving licence.   Such course would also include the legal
aspects of the use and discharging of firearms.

Special circumstances should prevail where the granting of a special licence for the
right to own other firearms other than small arms should be a constitutional right.

Property
24.
Option 2 (2) should be adopted.



INSTITUTE OF TOWN CLERKS

DRAFT SUBMISSION BY THE INSTITUTE OF TOWN CLERKS TO THEME
COMMITTEE 3 (LOCAL GOVERNMENT) AND PORTFOLIO COMMITTEE ON
CONSTITUTIONAL AFFAIRS

1. STATUS OF LOCAL GOVERNMENT

Local Government must be an autonomous, democratically elected tier of government within
statutory parameters laid down in the Constitution.  Such parameters should reflect national
policy or principle, and thereafter give local government the responsibility, authority,
empowerment, flexibility and accountability to govern and to address public needs and
aspirations at local level.

It is considered particularly desirable for the purpose and object of local government (its "core
business"), and key principles and parameters to be stated.

While acknowledging that absolute autonomy is not possible or necessarily desirable and that
autonomy is always relative to other levels of government, there is the need to entrench the
right to local self-government, and to recognise that local decision-making should indeed be
made at local level. The democratic component of local government should not be reduced to
the local administration of centrally determined policies.

Stated principles or policies should form the basis for legislated parameters, and thereafter
local governments should be allowed to fulfil their purpose within the prescribed parameters,
subject to being accountable to their citizens.

Examples of principles upon which parameters could be based are:

- effectiveness
- efficiency
- financial viability
- providing for basic needs
- sustainability
- transparency
- promotion of development
- democracy (government close to the people)
- accountability

Within the relevant principles and parameters, local government should be empowered to
govern locally, to respond to the needs and aspirations of local citizens and communities, to
enhance local development and to determine a local quality of life.

Local governments should not only have the responsibility of local governing and local service
rendering but also the authority, power, flexibility, resources, and autonomy to do so.



Local government's prime accountability must be to its electorate and not to other levels of
government.  Upper levels of government should be limited to legislating, investigating
corruption or mal-administration, negotiating agency arrangements for the local performance
of government functions, or acting where there is a vacuum in local government; otherwise in
relation to local government their roles should be empowering, enabling, facilitative and
supportive, and strengthen rather than weaken local government.  They must not have the
right to intervene in individual matters within local government's powers nor sit in appeal on
its decisions.

Where local government must answer to a "higher" tier of government, it must answer to only
one upper level of government.  If there is a need for a central local government role, it must
take it all and the Provinces be excluded.  Alternatively, full authority must lie with the
Provinces.  Duality is counter-productive and inefficient.

2. POWERS AND FUNCTIONS OF LOCAL GOVERNMENT

The constitution needs to make provision for the appropriate allocation and entrenchment of
powers and duties throughout all tiers of government, in other words, central and provincial
and the two components of local government.

At local government level the responsibility for the provision of metropolitan services needs to
be allocated to the metropolitan body with the responsibility for local services allocated to the
local level.  Local councils should be able to be the implementing agents of the metropolitan
body where such metropolitan body does not have the operational capability to deliver
services and has chosen a planning, co-ordinative, policy-making and funding role.

The powers and functions of local government should be wide, and should include the
traditional ones, but with autonomy and not subordinate to other administrations or with large
duplicative
bureaucracy. Local government should have the flexibility in its powers to exercise its
functions either itself, or through a competitive private sector, or in partnership with the
private sector, as the interests of local communities may require.

The Constitution must clearly define the responsibilities of the different tiers of government in
respect of the basic rights contained within the Constitution and the obligation to provide the
necessary services in order to support those rights.

3. METROPOLITAN GOVERNMENT

The structure and powers of local government should balance democracy against efficiency
and cost-effectiveness.



The structure and powers of local authorities should discourage ad hoc management and
inefficiency.  Local councils should be responsible for delivering effective, efficient and where
possible, competitive services, with metropolitan councils in appropriate cases being
responsible for "larger picture" resource co-ordination and planning.

Metropolitan government should be carefully reconsidered, with more structural flexibility
than at present.  The preferred model should be one of the following:

1 . A metropolitan region and local councils.  The metropolitan region takes on the role of
the Provincial government (which then governs only non-metropolitan areas) and has
all its powers on matters within the Metropole and also performs limited metropolitan
service delivery functions, as far as possible via local councils.  Local councils have
clear-cut functions and responsibilities which are entrenched and the right to raise
adequate revenue (transfer payments should be kept to the minimum and be mainly for
specific government projects).

2. Special purpose metropolitan service delivery bodies where necessary and local
councils (no metropolitan governing body).  The other principles in 1 to apply mutatis
mutandis.

3. A metropolitan governing body with limited, clearly defined powers and functions and
local councils with clearly defined entrenched powers, both to be autonomous and
have sufficient revenue raising powers.  The remaining principles in 1 to apply mutatis
mutandis.

If local government is to consist of two types of council based on metropolitan communities of
interest and local communities of interest, each with different functional responsibilities, then it
is essential that the two components be designed to be complementary and not competitive to
one another.

Metropolitan authorities must not become a fourth level of government, but should not
duplicate or overlap the functions of local government.

4. ELECTORAL SYSTEM

Local Government bodies should consist of Councillors democratically and directly elected to
represent a local constituency, not a political party or other more general grouping.  In large
authorities this should be by wards, in smaller ones it could be by wards or at large.

Criteria for delimiting wards must be entrenched and should not be racially based or otherwise
discriminatory, whether this be by way of exclusivity or by way of inclusivity.  In other words,
the criteria must be objective and objectively applied and not manipulated or forced to achieve
any form of discriminatory pattern, racial or other.



The mixed system of proportional representation and wards, introduced for the transitional
period, should be reviewed.

If a system of proportional representation is to be retained, the consequences of changing
party allegiances and the effect on majorities and quorums required for decision-making, need
to be covered in appropriate legislation.

A rotational electoral system with a certain number or proportion of Councillors retiring every
year or every second year would provide for continuity and for accountability.

5. INTERGOVERNMENTAL RELATIONS

The concept of "tiers" of government should be revised to "spheres" of government, i.e. a non-
hierarchical approach to inter-governmental relations, where each sphere of government has
both exclusive and overlapping (concurrent) functions, depending on which sphere does what
is best.

No sphere should be 'superior' or 'inferior' to another, and there should be equal status
between spheres (although they of course have widely differing powers and functions).  Inter-
governmental relations is, in this approach, about partnerships and co-operation between
spheres of government, rather than control and authority.

In terms of the notion of partnership, where many tiers or spheres of government are involved
in the provision of a service, e.g. water (which involves central, metropolitan and local
government), or transportation (which involves central, provincial, metropolitan and local
government), there need to be co-ordinating bodies provided for which allow for an integrated
approach to the financing, technical and programming aspects of the service or project to
accommodate all affected tiers or spheres of government.

6. ADMINISTRATION AND MANAGEMENT

6.1 Strategic Management and Accountability

Local governance in addition to providing for democratic local choices, needs to foster
sound leadership and management practices oriented to the needs of communities.

Local authorities should be encouraged not only to budget annually but to prepare a
draft annual plan for public consultation and public submissions and to set performance
objectives, compatible with longer-term strategic planning horizons.

Policy and management decision making in local government should be strategic in
nature.  Clear policy direction must be given to the organisation as to what the
strategic priorities are.  All the stakeholders of politically represented local
governments should be involved in producing a vision, goals and objectives, setting



direction for the present and future, expressing what kind of city or town is desired,
where it should be going, what its priorities are for spending its energies and scarce
resources, and what strategies it wishes to follow to achieve its objectives.

Despite existing local government legislation stipulating an annual budgeting process,
involving setting priorities for financial expenditure, priority setting can still be ad hoe
and not necessarily based on strategic objectives.

It is suggested that every local government should be required to produce an annual
plan together with its budget.  These should be prepared initially in draft form for
public submissions and scrutiny before being finalised.  However, the legal requirement
should not be complex or overly prescriptive - what is suggested is a simple
requirement for clear corporate direction to be given on what it is expected to be
achieved for the effort and resources to be spent, and to be accounted for when the
year is over.  The plan should reflect and be responsive to inputs from citizens and
customers, and give direction to staff as to what is expected of them.

If a local government is to be primarily accountable to its electorate, an annual report
should be compiled specifically linked to what has or has not been achieved in terms of
the annual plan for that year.

6.2 Flexibility

Legislation needs to provide sufficient flexibility to empower local governments to
serve their purpose.

For example, a particular type of Committee system should not be imposed by
legislation across the blanket of all local governments.  Local governments should have
the flexibility to develop other committee systems if they are more appropriate to
getting municipal business done in their area.  If it is considered that efficiency or
accountability requires legislation to provide for certain basic statutory committees
such as a finance committee or executive committee to take accountability for key
functions, this is acceptable but should allow for committee systems as such to be
flexible to suit local requirements.

Councils should also have flexibility to delegate their powers to committees or officials
as considered appropriate, including town planning decisions, with the exception only
of the very few important powers normally reserved to council such as the setting of
rates and approving the annual budget (and plan).

In KwaZulu-Natal there has been a good example of flexibility in local government
legislation in the provision for extended powers ordinances, where larger cities which
otherwise would have been restricted to legal constraints uniformly applied to all
municipalities large or small, have from time to time been given additional powers of
their own to enable them to operate beyond the basic parameters of the legislation.



However, if maximum autonomy is accepted this sort of provision should not be
necessary.

Provision for local charters is another flexible means of promoting local democracy and
stakeholdership in local government.

6.3   Roles

The roles of Councillors, Council office-bearers and of chief executives and other chief
officers needs attention.

At their interface it is important that key policymaking and executive role-players fulfil
their respective roles and work alongside each other in the best interests of the local
government and its citizens.  However, where there is ambiguity about roles, strong
personalities may result in those roles being confused or usurped or even reversed.

In New Zealand there has been a revolutionary change in local government legislation
specifically related to roles and responsibilities, were the roles of Councillors are now
clearly focused on policymaking and performance monitoring, and the administrative
and day-to-day responsibilities vest in the staff.  The Council is required to appoint a
Chief Executive who is their sole employee, and he in turn employs all the remaining
staff.

Without suggesting that South Africa should go this far, there is a need for clarity on
specific roles.

The roles of Councillors should focus on governing and giving policy direction, as the
representatives of the people, setting outcomes and outputs, allocating resources and
monitoring performance, and not on administrative and day-to-day activities.  Chief
Executives and departmental heads should have authority to lead and to manage
resources within the parameters of council policy and standards and within the
constraints of resource allocations, and should account annually for performance
within these parameters and constraints.  The roles of officials should be focused on
management and administration, and giving advice and information necessary for
policymaking and execution of policy.

7.  FINANCE

Local government which is given responsibility for rendering of services must of necessity be
given the entrenched right to financial sources of income to meet accepted service standards.
This is particularly pertinent if functions devolved from upper levels of government.  As
previously indicated, local authorities should have original rather than delegated powers, with
direct access to financial sources rather than grants.



Local government expenditure is integrally linked to income, which is collected not for
purposes of profit but to render essential public services.

The integration of previously separated local governments including those previously
administered or funded from provincial or other government sources, and which require
substantial improvement or upgrading, will invariably necessitate external financial sources
such as intergovernmental grants or expanded local government sources of revenue.

Until financial stability has been reached generally in new local government structures, all
existing sources of revenue should be retained.  It is also essential for revenue allocations from
central or provincial government to reach local government in a properly planned, definite and
certain manner.

Local governments should continue to have free access to money and capital markets to meet
the anticipated demand for capital funds in future years.

8. CODE OF CONDUCT

In addition to the need for the roles of key functionaries to be clarified, expected norms of
behaviour also need to be spelt out.

In the absence of a code of conduct there is room for practices which may not be unlawful, but
which are undesirable.  Confusion or uncertainty may be created about what kind of behaviour
is proper in certain circumstances, or abuse where one person considers he should abide by
certain norms and another person disregards them.  A distinction also needs to be drawn
between a code which serves as a guide for good conduct, and rules for which breaches may
lead to action of a disciplinary nature.

9. TRANSITIONAL LOCAL GOVERNMENT LEGISLATION

As far as possible any transitional local government legislation should pave the way for a final
product.  Legislation of an "ad hoc" nature should be avoided, and any transitional legislation
should move in the direction intended to go finally.

10. GENERAL

The terminology used in legislation should be meaningful.  Artificial concepts, such as "sub-
structures" must be avoided.  Internationally accepted concepts, such as "local authority",
"municipality", etc., should be reintroduced.



22 January 1996

PROPERTY CLAUSE IN PERMANENT CONSTITUTION

Mielies/Maize January 1996 page 4-5 wherein it is alleged that the clause on property
rights will be permanently left out of the Constitution.  I would like to furnish my
argument.

The farmer or even private owners depends largely on his property (in the event of fixed
property) to survive in today's economical climate.  The full-time farmers has nothing else
but his property for an income.

It is only fair that the farmer and the rest of the population have a right to protection of its
property, especially for the farmer for a secure future existence in the New South Africa.

The insertion of a property clause is necessary for all.

J BREITENBACH

Date received: 22/1/96



MADRESSA ANJUMAN ISLAMIA OF KHOLVAD
Johannesburg

16 January 1996

PROPOSED AMENDMENT TO OPTION 2 OF CLAUSE 24 OF CHAPTER 2 OF
THE BILL OF RIGHTS DEALING WITH PROPERTY RIGHTS

We hereby bring to your attention that according to Islamic Law, a Mosque (place of worship)
is sacred, and hence it, and the land on which it stands, cannot be sold, demolished or
expropriated.

We therefore strongly urge your committee to exempt such expropriation of Mosques from
the proposed clause 24, option 2 (2) from the working draft of the proposed New
Constitution.

M JEENA
Secretary

22 N-.,b.,



21 January 1996

WORKING DRAFT OF THE NEW CONSTITUTION

I wish to make comments on certain aspects, and submit amendments for consideration as
follows:-

CHAPTER 2 - BILL OF RIGHTS

Clause 8 (2) (either option) and Cause 8 (3)

The words “unfair” and “unfairly” should be deleted as any discrimination whatsoever is
unfair.

Clause 8 (4)

This clause should be deleted entirely as there can be no fair discrimination.

Clause 10

I support Option 1, however it should be amplified by the addition of the words “except
attempting to take the life of another”.  This will permit the victim to defend himself/herself
which may result in the death of the attacker - the courts thereafter to determine whether or
not the homicide was justifiable to prevent the death of the one attacked.

Clause 24

I support Option 3 as it is discriminatory to deprive a person of property without a market
related price being paid to the person as compensation.

I have no strong objections to other chapters, and am happy to leave further deliberations to
the Constitutional Assembly at present.

D L HAMILTON



"An area in which agreements have been reached
but need to looked at again"

IN CASE:  TO COMMENT ON DRAFT WORKING CONSTITUTIONS

CHAPTER ONE (1)

Founding Provisions

Options = The same as Section 3 of the interim Constitution.

CHAPTER TWO (2)

Bills of Rights:  State's duty in respect and protect rights.

Equality:  (8) Option (2) Accepted 3 - 4.

Human Dignity (9):  Option (2) Accepted.

Freedom and security of the person - (1) All accepted.
12, 13, 14, 15 = Option (2).

Assembly, demonstration and petition.

Freedom of Association, political rights, citizenship.

Freedom of movement and Residence all accepted.

Economic Activity = Option (2).

Labour relations = Accepted.

Chapter - Three (3):  All accepted  in (Parliament) Chapter three (3).

Chapter - Four (4):  (Option) = Council of Provinces.
All accepted in Chapter Four (4) (Option 1).

Chapter 4 (Option 2) = Senate.  All accepted.

Chapter (5) Five:  The National Executive - All accepted.

Chapter Six (6):  Courts and Administration of Justice.  This can be accepted after opening of the
Parliament.

Chapter seven (7)= State Institutions - Supporting Constitutional Democracy.  Can be accepted.

Chapter Eight (8):  Provinces = All can be accepted.



- 2 -

Chapter Nine (9):  Provincial and National-legislative and Executive Competences.

(155) = Option 2

(156) = All accepted, (157) accepted.  Also (158) (159) Option 3 (160) - (161)  All accepted.

Chapter Ten (10)=  Local Government.
(163) - (164) - (165) - (166) and 167 all can be accepted.

Chapter eleven (11):  Traditional Authorities (169) - (170)

Chapter twelve (12):  Public Administration (171) - (172) and (173) All accepted.

Chapter 13 =  Security Services.
(174) - (175) - (176) - (177) - (178) - (179) - (180) - (181) - (182) - (183) - (184) and (185)  All
accepted.

Chapter Fourteen (14) = Finance.
(186) - (187) - (188) - (189) - (190) - (191) - (192) - (193) - (194) - (195)
(196?) (197) - (198) - (199) - (200)
All can be accepted.

Chapter 15 (Fifteen) = General Provisions

(120) - (202) - (203)  All this be accepted.

By Secretary of Ritchie Civic Association (Sanco)
A D ZEPHE



15 January 1996

I have sent the attached comments on the Provisional Concept Constitution to the Managing
Director of the Constitutional Assembly, today, in response to the invitation in Constitution
Talk.

I value it very highly to bring this under your personal attention.  Maybe it could contribute to
a more satisfactory solution than has been reached to date, for the language policy question, a
question that experimentally is one of the most delicate with which the writers of the
Constitutional Assembly in a multi-lingual country has come up against.

Prof.  F F J van Rensburg
Rand Afrikaans University
Department of Afrikaans

________________________________

On 4 December 1995 I sent you a fax in which I delivered concise comment on the concept
proposals in Constitutional Talk for a future language policy for the Republic.  I now want to
motivate it closer to the three options given in Chapter 1: Clause 6: Languages of the working
draft.

OPTION 1

Clauses 1,2 and 3 of this option I find acceptable.

Clause 4 should, however, be amended, with the addition of the underlined phrase below:

"National and provincial government may use particular official languages for the purposes of
government, taking into account usage, practicality and expense, as well as the language
provisions of the Interim Constitution (Section 3)".

Section 3 which is being referred to, is the section in the Transitional Constitution in which the
principles of the language policy of the Republic is set out, not only for the transitional period,
but also for the period after the coming into force of the final constitution.  That is what the
negotiating parties in Codesa II bound themselves to.

In the case where this phrase is not added, then clause 4 of the working draft can be
interpreted and applied by the decision-making body (national, provincial or local) in such a
way that one of the two official languages before 1993 (Afrikaans and English) can be
declared as the only administrative language.  This will enter perpendicularly against article 3
of the transitional constitution, that lays down the principle of non-diminishing of the rights
and status that languages before the coming into force of the Transitional Constitution
enjoyed.  One of the two languages rights and status will indeed diminish with such a decision,



seeing that they were equal administrative languages before.  Because, as has been said, article
3 formulates a principle, it must, as agreed upon, also be respected in the final constitution.

OPTION 2

This option is in favour of the retention of the language limitations and principles of the
Transitional Constitution.  In comparison with the two other options, this is the one that
satisfies me most.

Clause 10, 11 and 12 of Section 3 will, however have to be rewritten.  In there it is indeed
mentioned of a Pan -South -African Language Council that still has to be born.  Since then, it
has happened. (Act no. 59 of 1995).

As a solution to the problem with the said clauses they could be replaced with option 1’s
clauses 2 and 3, in which the whole matter is formulated logically.

OPTION 3

This option is, in my opinion, the least acceptable of the three.  It contains namely two
important short-comings.

In the first place clause 2 suppresses the principle of non-diminishing of the rights and status
that languages before the coming into force of the Transitional Constitution enjoyed.

In the second place, this option makes no mention of the functions of the Pan-South-African
Language Council.  That is a serious short-coming.  It is indeed a known fact throughout
history that the language policy of a multi-lingual country that does not also provide clear
guidelines or directives for the implementation thereof, can lead to future language unrest,
because language is one of the most sensitive values in a country with a multi-lingual set-up.
The Pan-South African Language Council is thus, the necessary compliment of the language
clauses of the constitution.

CONCLUSION

If options 1 and 2 can be replenished as I have indicated, it appears to me that they are equal
alternatives in between which the Constitutional Assembly can choose. Option 3 requires too
much repairing.



16 January 1996

SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY:  RE-INSTATEMENT OF THE
DEATH PENALTY

I hereby wish to contribute my submission to the Constitution of my Country by insisting that
the death penalty be reinstated.

Every citizen is entitled to protection of his most fundamental right - life - and by taking
another human fife, the criminal has to give up his/her own life.

Chapter 2 of the Working Draft -Bill of Rights - Clause 10, Option 2 is thus insisted upon.

No Country can afford to support a criminal deserving the death sentence by subsidising
his/her further existence ad infinitum!  The country's jails are already overfull and will the
productive citizens of our Country now need to became a nation of wardens?

Look at the violent crimes statistics and listen to what the experts in the legal field have to say!

Justice to the law abiding citizen cannot be denied

P J D  NEL



H. OOSTHUIZEN
Potschefstroom

SOUTH AFRICA A SECULAR STATE VS THE CHRISTIAN FAITH

It is with concern that I heard rumours that the State and the Christian Faith are going to be
separated as prescribed by the ANC.

Surely it must be clear that for the Christians, who is the majority of the population in our country,
it will not be acceptable.

The Trinity God always protected His children in this country.  If the ANC is going to try and
eliminate Him, and He is not going to be part of the State Institution, then it must be expected that
He is going to thrust out His anger by doing the same to this country that He did to the Egyptians,
the Israelites, the Persians, and now recently Nazi-Germany, Communism in Europe and the
majority of African countries, that tried to eliminate Him out of their countries.

As Christians we proclaim our love for our fellow-men, hard work, obedience to the current
Government, but above all love for God the Father, Jesus Christ our Lord and the Holy Spirit.  Is it
not normality and worthiness that any government want to see?  Why push the Christian aside?
Any government that risks to shunt the Christian, also shunts normality and worthiness and this will
lead to anarchy, rebellion and hatred.  Don't we see enough of this in the Godless world at present?
Why join hands with the powerful of darkness and destroy our country?  With God we will have a
beautiful country.  Without God we stare anarchy and destruction in the face.

I ask urgently and politely to reconsider the ANC's suggestion and plead with you to not to forget
the millions of people that voted for you.  For peace and stability in our country, let the Trinity God
be part of every state, school and home in this country.

[Date Received:  10/10/95]



DUNDEE MOSQUE & MADRESSA E. ISLAMIA TRUST

25th January 1996

RE: WORKING DRAFT- NEW CONSTITUTION

On behalf of the above Trust, attention is hereby drawn to the working draft of the New
Constitution, vide chapter 2 thereon in respect of the Bill of Rights, Property Clause, Options
2 and 3, more particularly.

Great concern has been expressed over this issue as, if the Bill relative hereto becomes law,
then all Mosques and relevant property maybe expropriated or even demolished, for a public
purpose or in the public interest.

We wish to draw your attention that the Shariah (Islamic Law) declare sanctity of a Mosque
to the extent that it and the land on which it stands, can never be sold, demolished or
expropriated; in short that any such law passed in reference to same is and would be in direct
contravention/breach of the Shariah.

In the circumstances we implore you to exempt Mosques and related religious property from
such property clauses or any other affecting same.

We believe that other religious denominations would also lend support to this plea insofar as it
relates to their own properties.



THE CAPE FILM AND VIDEO FOUNDATION

25 January 1995

The Cape Film and Video Foundation represents the entire film and video industry in the
Western Cape, including trade union groups and the community affected by these industries.
It is with our mandate in mind that we wish to state that our membership considers intellectual
rights as being part of human rights.

Intellectual rights include the arts, communication, science and technology, all of which are
essential to the prosperity and credibility of South Africa.  It is essential that the Constitution
afford protection to the practitioners of the above practices.

We therefore submit that the following clause be incorporated in the Bill of Rights, being
Chapter 2 of the Constitution:

INTELLECTUAL RIGHTS
Every person has the right to the protection of the moral and material interests resulting
for literary, artistic or scientific productions created by them.

This is derived from Article 27(2) of the United Nations Universal Declaration Of Human
Rights, which was adopted and proclaimed by 48 countries on 10 December 1948.

We are hopeful that the above will be included in our Constitution.

Thank you for your attendance to this matter.

Rob Brown
Marketing Director



17 January 1996

I would like to contribute to the following.

1. "Founding Provisions - Language,, - Option 1
2. "Bill of Rights - Life" - Option 2
3. "Bill of Rights - Property"   Option 3
4. "Bill of rights - Education"   Option 2
5. I agree with the present South African flag, "Die stem and Sikeleli' Afrika" as the
anthem.

I want to wish you luck with what you have already achieved and give my blessings to the
completion of your big task ahead.

ALETTE ROUSSEAU



26 January 1996

I would like to contribute the following to the constitutional process.

1. The death penalty must be reinstated.

2. The right to possess property and no one must have the right to take it away. (option
3).

3. Greater authority for Provincial governments in respect of making laws and performing
them.

G P VAN RENSBURG



People for LIFE

11 January 1996

A person's right to LIFE:  Clauses to be included in the final Constitution and Bill of
Rights of South Africa

Please accept my submission on the above with the following details:

*A baby or a fetus in a mother's womb should be described as a full human being and a
full person
*The right to life of a person should be protected from conception to natural death

From the above it follows that abortion and active euthanasia will become crimes against our
beloved country and against our constitution.

If a country's constitution is not founded on the 10 Commandments, which includes the
Commandment:  Thou shalt not kill, or You shall not kill, then it cannot have God's blessing
upon it and the country will self-destruct like famous historical empires.

Please find below excerpts from the encyclical:  "The Gospel of Life", by Pope John Paul II:

"The values of being are replaced by those of having.   The only goal which counts is the
pursuit of one's own material well-being.   The so-called "quality of life" is interpreted
primarily or exclusively as economic efficiency, inordinate consumerism, physical beauty and
pleasure, to the neglect of the more profound dimensions - interpersonal, spiritual and
religious - of existence.

In such a context suffering, an inescapable burden of human existence but also a factor of
possible personal growth, is "censored", rejected as useless, indeed opposed as an evil, always
and in every way to be avoided.   When it cannot be avoided and the prospect of even some
future well-being vanishes, then life appears to have lost all meaning and the temptation grows
in man to claim the right to suppress it.

The first to be harmed are women, children, the sick or suffering, and the elderly.   The
criterion of personal dignity - whcih demands respect, generosity and service - is replaced by
the criterion of efficiency, funcitonality and usefulness:  others are considered not for what
they "are", but for what they "have, do and produce".   This is the supremacy of the strong
over the weak.

"I came that they may have life, and have it abundantly" (Jn10:10).   In truth, he is referring to
that "new and "eternal" life which consists in communion with the Father.

It is true that the decision to have an abortion is often tragic and painful for the mother, insofar
as the decision to rid herself of the fruit of conception is not made for purely selfish reasons or
out of convenience, but out of a desire to protect certain important values such as her own
health or a decent standard of living for the other members of the family.   Sometimes it is
feared that the child to be born would live in such conditions that it would be better if the birth



did not take place.   Nevertheless, these reasons and others like them, however serious and
tragic, can never justify the deliberate killing of an innocent human being."

"The roots of the contradiction between the solemn affirmation of human rights and their
tragic denial in practise lies in a notion of freedom which exalts the isolated individual in an
absolute way, and gives no place to community, to openness to others and service of them.
Freedom of "the strong" overpowers the freedom of the weak who have no choice but to
submit.

Freedom negates and destroys itself, and becomes a factor leading to the destruction of others,
when it no longer recognises and respects its essential link with the truth.   When freedom, out
of a desire to emancipate itself from all forms of tradition or authority, shuts out even the most
obvious evidence of an objective and universal truth (respect for life), which is the foundation
of personal and social life, then the person ends up by no longer taking as the sole and
indisputable point of reference for his own choices the truth about good and evil, but only his
subjective and changeable opinion or, indeed, his selfish interest and whim.

This view of freedom leads to a serious distortion of life in society.   If the promotion of the
self is understood in terms of absolute autonomy, people inevitably reach the point of rejecting
one another.    Everyone else is considered an enemy from whom one has to defend oneself:
thus society becomes a mass of individuals placed side by side, but without any mutual bonds.
Each one wishes to assert himself independently of the other and in fact intends to make his
own interests preva



12 December 1995

WORKING DRAFT OF THE NEW CONSTITUTION

Acting on your request for input on the above Draft, we submit the following comments which
specifically relate to Chapter 2, Clause 23a:

1. Last year a Night Club - playing music with a loud penetrating beat until 3, 4 and sometimes 5
a.m.- opened within earshot of 5 blocks of Flats, a Residential Hotel and some Flats above
shops.  The persons operating the Night Club were not granted a License by the Municipality,
who claimed they were powerless to act against the Lessees of the property, in spite of a
petition signed by affected residents (copy attached).

2. Numerous charges were laid with the Police in Somerset West.   However, the Public
Prosecutor maintained her case was not complete although the Police had assembled a bulky
file of complaints, charges and Affidavits against the operators of the Club.

3. The Night Club was eventually closed, following a dispute between the owner of the property
and the operators of the Night Club - rather than by action of the authorities.

The surrounding Flats are occupied by a mix of elderly people, younger people with responsible jobs
for whom a proper night's rest is essential for their health and wellbeing.

Since our representations to the Police, Public Prosecutor and the Municipality -- although met with
sympathy - yielded no satisfaction after six months of effort, we are most insistent that Clause 23a,
Chapter 2, be included in the final Constitution.   It would be further improved by the addition of "to
be protected from a public nuisance” and Clause 23b(l) should include noise as a form of pollution.

The authorities must be armed with adequate legislation to deal with any activity prejudicial to the
public welfare.

D PARKER
Treasurer - Caledon Court Body Corporate, Somerset West

9 December 1994

The Town Clerk
Somerset West

OBJECTION TO THE PROPOSED NIGHT CLUB - “KNIGHTS”

Further to the Notice in the District Mail advising that J J du Toit has applied for special
consent to use portion of the building situated on Erf 9575, Twin Oaks Centre, Main Road,
for purposes of a place of assembly for a restaurant with a dance floor, we give below our
objections to said operation:

1 The venue, being within earshot of at least five blocks of flats, is unsuitable for the
enterprise the promoters have in mind.



2 The notice inviting objections does not accurately describe the nature of the business
that has been operating since it opened on 25 November 1994.   It is, in fact, being run
as a night club and disco with a license to sell liquor until 2 a.m. seven days per week.

3 Although the applicant, Mr J J du Toit, gives the impression of being reasonable and
does not wish to cause conflict, his associate - Mr van der Walt - is both aggressive
and abusive.   It would appear that Mr du Toit is a front man and has no control
whatsoever over his staff or associates.

4 The police, who receive nightly complaints about the noise which in some instances
continued until 6 a.m., claim they can only request but cannot demand that the volume
be reduced and that the Municipality is the only body who can exercise control.

5 The operators of the night club routinely ignore the request to reduce the volume of
music and the disturbance continues until after dawn each day.   It should be
appreciated that as there is little traffic along Caledon Street in the early morning, the
disco beat and the noise of departing patrons becomes even more audible.

6 The surrounding flats are occupied by a mix of retired people cannot tolerate noise and
younger people occupying responsible positions who require an undisturbed nights
sleep for proper performance of their duties.

7 All the apartments in the vicinity are owned under sectional title which constitutes a
major investment on the part of each owner.   The Council will appreciate that
operating a night club which - according to the attached advertisement - will be open
from 10a.m. to 4a.m., 7 days per week, and playing music in their “Action” bar, will
substantially reduce the value of their properties.

8 We submit three adverts which the applicant inserted in the District Mail on November
18 & 25 and December 2.   From this it would appear that Mr du Toit and his
associate do not have a clear picture in their mind as to the type of enterprise they
intend operating on the said premises - Mr du Toit having assured two of the
undersigned that it would definitely not be a night club but a restaurant with a dance
floor and subdued music.   Our contention is that if the hours of business run into dawn
each day with accompanying loud music it can only be classed a night club and not
restaurant and bar with the facility of a dance floor.

9 From the personal experience of one of the undersigned, the promoters seem
completely confident that they will not have to compromise in any way;  that they can
do whatsoever they like;  and that complaints received by yourselves and the police
regarding noise will in no way jeopardise the approval of their application.

10 We further submit that this type of night club is not conducive to the long term benefit
of Somerset West.   It will attract outsiders as there are not enough teenagers (who
make up 90% of the present clientele at Knights) resident in Somerset West to ensure
the promoters get the return on their investment they obviously expect bearing in mind
the extended hours proposed in the adverts.   This outside element will not be
beneficial to the residents of Somerset West as shown below:



a) Probability of careless driving through consumption of alcohol, leading to
accidents (the authorities are spending millions of Rands in an effort to curtail
the present high statistics of accidents and deaths on the roads).

b) Appropos of a) above, the promoters depend largely on the sale of alcohol for
their profit and their hours of business will encourage overdrinking and
subsequent accidents on the road.

c) Noise pollution of traffic arriving at Knights and their eventual departure at
dawn.

d) Historically, night clubs are a haven for drug pushers and users and this is most
certainly not a benefit to Somerset West.

11 We have been advised that once a license is approved - even if restrictive clauses are
violated - it is very difficult to have it withdrawn and this is one very good reason for
not granting this particular license in the first place.

12 In conclusion, we would remind Council that they have a court case presently pending
in respect of a similar situation on the outskirts of Somerset West which both the
Police and the Municipality advised us has been ongoing for some three years.   With
all due respect, we would assume that Council would not require another headache
with “Knights”.   The old proverb “Once bitten, twice shy” should come into play here.

13 We request that the Police and at least two of our Body Corporate representatives be
present at the hearing for this application.

D PARKER  et al (13 signatures)
Caledon Court Body Corporate
Somerset West



From:              MJ Coetzee - Hematologie <GNHMMJC@med.uova.ac.za>
organization: Univ.  Of the Orange Free State
Date sent: Fri, 15 Dec 1995 10:35:28 GMT+2

1. Thanks for the publishing "Constitutional talk".  I feel good about the transparency and involvment.

2. Comments on Chapter 2: Bill of Rights, especially EQUALITY & DISCRIMINATION.

On page 5 there is mention of discrimination on grounds of colour, gender, .... and DISABILITY.

I am not physically disabled, but am a sit with the problem that there are genetic psychiatric conditions in my
forefathers on both sides of my family.  I have learned to cope successfully with major depression and panic
disorder and am an academic pathologist.  I live a full life with my family.  However, every now and then I get
discrimination from people who are uninformed about psychiatric disorders or mental disabilities (about promotion,
places on committees, etc.). On my treatment I actually function more reliably and productively than people who
think they are "normal".  I also have a soft spot for all who are disadvantaged or have disabilities.

PROPOSAL: That discrimination on grounds of mental or psychiatric disabilities be unconstitutional.  If a person
is functioning well, why prevent him/her from making a contribution to our country?

All of the best with your great task!

Marius Coetzee

Department of Haematology
University of the Orange Free State



From: "Mr.  Ron Louw” <louw@mtb.und.ac.za>
Date: Sun, 03 Dec 95 15:01:43 -800
Subject: Re: The Equality Clause

I would like to express my enormous gratitude to the drafters of the final Constitution for
retaining the Sexual Orientation provision in the Equality Clause.  This is a clear indication of
a commitment to equality and constitutionalism on the part of our new government and an act
of courage in the face of intolerance, criticism and oppression of gays and lesbians not only in
South Africa but worldwide.  South Africa is honoured to be the only country in the world
that has a sexual orientation provision expressly stated in a national constitution.

I have recently conducted research among African gay men in Durban (partly to dispel the
myth that homosexuality is not found among African men and women) and continuously found
an overwhelming sense of relief being expressed by African men that another dimension of
their oppression was being lifted.

Given the nature and intolerance of homosexuality, there will be many citizens who for various
reasons will not be able to express their feeling to the Constitution drafters, let me assure you
that in private their gratitude and relief is expressed.

Ronald Louw
Senior lecturer in Law (University of Natal)
Convener of the KwaZulu-Natal Coalition for Gay and Lesbian Equality



I hereby made some application of viewers to the honourable director and speaker of Parliament. I
am handing my ideas and strong viewers and controversial issues.

1. Section ten night special and residential permit, and homeland service contract must come
back and last until to twenty century.
Ke bona gore ke yona e  ka lokisang lefase,

11. Land act must applied in restricted form squatters camps must be abolished creates
breathing place for hooligans, foreigners flocked in squatters.

111. People from Homeland also flocked at the squatters, to seek jobs they live their own land
and come to occupied our land in Pretoria and Johannesburg, and where our future children
going to get space, all the land are being filled, and graveyard.

They live their own vacant land and come to occupied our land. They must go back where
they come from. I suggest that the investors they must open first the industries, and
factories in the homeland so that people from the homeland they must back and work at
their homeland, squatters camps must be demolished, foreigners must never come any more
in South Africa.

1V. In the urban area location mostly in Wenterveld and Maalsopane North west, they hire
people from homeland and Mozambicans, Zimbabweans they give them spare room, in
each room they sleep more than five people each person pay thirty rand per person, these
thing of living tenants must come to the end, because it crates crimes and rape, they gave
power to foreigners to come to South Africa they have no legal permits, because estate
ownership are the people who encourage these people by building pantjies tin houses in
their yard  tin houses and spare room which are not on the building plain must be
abolisehed. They found twenty houses in one yard, especially Winterveld and Mabopane
mostly in North West Shoshangwe.

We beg that children starting at school as new enrolment must produced stay residential permit and
birth certificate must be applied in a restricted form.

If they don't produce these document, people from Zimbabwe Mozambique they now to send their
children to school, because the law is not strict. If the law those not take any further step with these
foreigners. when we say freedom we don't say anybody must take the law in their own hand.  In
South Africa know everybody takes the law in their own hand.

Police must patrol during the night in the location. If night special must come back things will be
relevent.

Death penalty must come back, crime rate will decreased.

Normal retirement age must be 65 to 70 years. we beg to apply to these limit ages. All boys and
girls ages ranging from 14 years to 18 yrs who are roaming about the location must go to special
training of skill labour to train for manual work. They must look for old building and keep this ...
the day and do some special train for these children because they don't bother themselves to go to



school if they can plane that system crime will stop, most of these boys are roaming about in trains
and selling fruits and newspapers. If they can creates some workshop for these boys and girls.

You find most of girls they have illigemate children.

Tradition and costumes and culture of nation must be practise, so that our dead ancestor must gave
us a great power to the black men to ruled this country of South Africa.

MABOPANE COMMUNITY

Received 10th January 1996



23 January 1996

MIELIE FARM IN GAUTENG

I would like to express my concern about the property clause that is going to excluded in the
New Constitution.  The owner will have no guarantee that the property that he worked for so
hard will not be taken away from him.

Please give us that peace of mind and include a clause about property rights in the New
Constitution.

R F MENNEGA



30 November 1995

WORKING CONCEPT OF THE NEW CONSTITUTION CHAPTER 12: COMMENTARY

171.(2) If a certain number of people can be appointed at a state-subsidised institution (like a
Technical College) according to the instructions of the constitution merely on management
policy, without considering the specific needs of the post or the institution, such an
appointment will not be in line with productivity and specific service to the institution and the
community which that institution services.

The best person for the post should be appointed.  An appointment which is made merely to
justify policy can very easily be contra-productive.

The only manner in which people can be appointed properly, is to have the right to evaluate,
compare and appoint applicants, because the institution alone knows its needs and specific
character, and is .also accountable in terms of effective administration and parents who have to
pay for studies.  Because state-subsidised institutions like Technical Colleges operate on
business principles, legal action which is lawfully compulsory, can do much damage to an
institution, because it will lose control over its own choice in terms of effective administration.

171.(3) Differentiation must also fulfil the principle of fairness, objectivity and competency.
and eventually to lay claim to different treatment.

H L KOCK

PRINCIPAL
STELLENBOSCH COLLEGE



95.12.04

WORKING DRAFT OF THE NEW CONSTITUTION:  CHAPTER 2:  BILL OF
RIGHTS: PROPERTY:

1. The only factor of any consequence in a true democracy is the inaliable right of everyone to
aquire, hold and dispose of property, which cannot be expropriated without proper and fair
compensation in a court of law, as this right is the major driving force of a democratic
economy, without which democracy will collapse and it's citizens become the involuntary
vassals of a dictatorship of the state.

2. In fact the protection of private property against the state and anyone else is the only
essential human right, without which all other rights are meaningless and worthless, and
must be the principal backbone of any Bill of Rights, without which we may as well forget
about democracy.

3. Option 2 of the proposals for property, and specifically paragraph (b), I quote:  "(b) may be
subject to the payment of compensation, within a period and in a manner as agreed or
decided by a court", is completely unacceptable and is not a right at all, since it offers no
real protection to the individual.

4. The only acceptable option in the matter of property, is option 3, without which we may
just as well forget about the so-called Bill of Rights in it's totallity.

5. I would also refer to an article in the "Pretoria News" of the 30th of November 1995
entitled "S A ranked 66th by Heritage Foundation:  U S think-tank has low opinion of SA
economics" and recommend most strongly that it be read by each and everyone of the
Constituent Assembly, so that they can clearly comprehend how very exceptionally weak
our proposed Bill of Rights really is (SA ranked behind Uganda, Swaziland, Benin and
Zambia), if we are to boost the economy to implement the RDP and how absolutely
essential proper property rights really are.

J O KELLERMANN



29 Dec. 1995

ACKNOWLEDGEMENT OF THE PROGRESS MADE

I  am at the moment residing on a farm Diepdrift (Warmbaths).  I was born and brought up on this
farm where my father worked for so many years as a labour.  We stayed on this farm for ± 60
years.

I am impressed by chapter 2 of the bill of rights, i.e. Housing and land.  25 (2)  No one may be
evicted from their home arbitrarily and without an order of court made after considering the
relevant circumstances.

I am very much concerned about people staying on the farms may the constitution (final) please
protect the farm people.  They have been harassed by white people for so many years and they are
still harassed.  I think this is because of the fact that they are taken as illiterate, non striking, non
demonstration as compared to people staying in urban places (location).

My father is 81 years of age and he has hearing disability and sight (blind) disability and because of
(maybe) transformation he is asked to leave the farm.  We are living in fear under intimidations and
so on.

Included find a letter from the farm owner whom my father worked until he was a pensioner.  In
the New Constitution my first glance will go to the clause that has something to say about farm
workers/labours, what is their right etc.

Thank you very much for the wonderful job that you are doing may God bless you and the people
of South Africa as a whole.

S S MAJAPHOLO
_______________________________

Diepdrift Safaris
WARMBAD

28 June 1995

William Majapholo
Diepdrift
WARMBAD

Sir

RESIDENTIAL RIGHTS AT DIEPDRIFT

In view of the fact that you have had ample time to find a home since I have given you notice, I
hereby wish to confirm that you should leave the farm on or before 31 JULY 1995.
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I also wish to confirm that you have been granted no approval to trade on the farm as is currently
the case with thatching-grass.  I urgently request that this be discontinued immediately.  All
thatching-grass in your possession should be removed from the farm within 7 days, failing which I
will be compelled to confiscate such thatching-grass.

In addition, should you not leave the farm before or one 31 JULY 1995, I will be compelled to
obtain a court order in respect of eviction, the legal costs of which will be recovered from you.

J D LE ROUX
MANAGING DIRECTOR



KALIKENI FARMERS ASSOCIATION
Chalumna

20 December 1995

EDUCATION

PRISON SCHOOLS, COLLEGES AND UNIVERSITIES

Education should be compulsory, and it should be a transgression of  the law for a child not to
be attending school.

There should be schools in prisons, for those children who are convicted for breaking the law.
They should start at Sub A right up to Std 10 and beyond.  Tertiary courses should be offered
in prisons.

ADULT EDUCATION

Each village should have its own adult education centre.  It should be fully equipped to cater
for adult education from Sub A to tertiary level.

MURDERERS

A person who has been convicted of murder, of whatever nature, should be sentenced in the
following manner:

MURDERER:  Life imprisonment.

ARBOTIONIST:  Life imprisonment.

THIEVES

A person who has been convicted of theft, no matter what s/he has stolen, should be
sentenced.

SENTENCE:
The arm that was used to take someone else's property shall be amputated.

A person who travels between 50 and 100 kilometres with the intention of stealing, when
convicted, should be sentenced.

SENTENCE:
A leg and an arm shall be amputated.

THE PUBLIC

A person who has been charged with drunken behaviour, misconduct and public disorder
should be treated in the following manner:



SENTENCE:
4 days imprisonment in a police station plus a R30 fine.  If s/he cannot pay the fine, then s/he
must be referred to a court of law for a formal trial.

The R30 fine shall be used to feed others who, like him/her, are charged with public disorder
and misconduct during their four days incarceration in the police cells.

After 4 days in the police cells, a person who cannot pay the R30 fine shall be referred to a
court of law for a formal trial.

SENTENCE:
A fine of R225, which covers:

Police Station Food Services:   R30.00
Court Services: R100.00
Council Services:   R50.00
Government Services:   R45.00

Those who are unabale to pay the R225 fine shall be incarcerated for 90 days.

This money is meant to maintain other drunks while they are remanded in custody.

Auditors should be deployed in all police stations to monitor these fines from the drunkards.

DRUG DEALERS WHO POISON THE MINDS OF THE MEMBERS OF THE
PUBLIC, ESPECIALLY THE YOUTH

1. DAGGA DEALERS

2. DICE GAMBLERS

3. SHEBEEN OWNERS

All poisoners of the mind:

SENTENCE:
10 years, no fine.

CONSPIRATORS

All who are convicted of the above-mentioned transgressions: 25 years without the option of a
fine, because they cause people to lose their jobs as well as their senses.

All such people should be sentenced to 25 years without the option of a fine.

AGRICULTURE

A person who cuts a fence with the intention of grazing his/her cattle in a prohibited, enclosed
area such as:



* planted fields
* somebody elses's enclosed camp, whether it belongs to a Black or White person:

SENTENCE:
A fine of RI 500 or 2 years imprisonment. (This includes the cutting of barbed wire).

Police stations must ensure that all transgressors are charged.

N T CESHEMBA - Secretary
L NTSOHLO - Chairman



International Committee of the Red Cross
Pretoria

29.01.96

INTERNATIONAL HUMANITARIAN LAW

The International Committee of the Red Cross (ICRC) would like to make the following input
into the new Constitution as it believes that there has been an omission with regard to
International Humanitarian Law.

Under Chapter 2 - Bill of Rights - within Article 36 - States of Emergency - to add "In all
cases provision of International Humanitarian Law should be respected".

We thank you in advance for taking this submission into account when drafting the final
Constitution.

Armin E Kobel
Head of Delegation



NATIONAL COUNCIL OF SPCAs

5 September 1995

Animal Protection Legislation

The corner stone and strength of our organisation lies in its ability to utilize the Animals
Protection Act 1962 and Performing Animals Protection  Act 1935 and amendments as a basis
for formulating Animal Welfare Codes and a legal premise from which to action on a day to
day basis.

We have benefited greatly from this facility on a National basis for many years but are now
concerned at the possibility of each one of the new Regions having discretion over the
adoption of this Law and /or amendments thereafter.  This would, in effect, make the
objectives of this organisation nine times more difficult than previously and burden an already
strained welfare organisation to the extent that its effectiveness could be irreversibly
hampered.

The NSPCA administers 111 Societies throughout South Africa who jointly represent 92% of
the animal enforcement, prosecution and education in the country.

The Department of Justice has not had the courtesy to ask our opinion or even invite us to put
forward views on why we object to the legislation being provincialised.

We do not receive any financial backing from Government previous or present.

Considering the logistics and the fact that we enforce the law at our own costs we are adamant
that the matter has not been afforded the priority it deserves.

We take the liberty of including a motivation for your perusal.  We are also available for
further discussions at your convenience.

May we request that consideration be given to the legislation remaining with Justice or central
Agriculture.

MARCELLE MEREDITH (MRS)
Executive Director

____________________________

PROPOSAL

All legislation pertaining to animals remain at a national level and not be provincialised

MOTIVATION

The ramifications of provincialising the Animal Protection legislation are detrimental to the
very cause for which they were promulgated.



(1) It is within the power of any Province to change or expunge clauses which they find
unsuitable for some reason and which would then dilute the Act to some extent and
not afford the same protection for animals.

(2) It has taken many years of work and expense to bring the Act to where it is today.  We
must not put that in jeopardy.

(3) As a statutory instrument surely this Act should be retained in a national context in
common with other similar legislation.

(4) The Society for the Prevention of Cruelty to Animals is responsible for the
enforcement of this Act and our 111 Societies jointly represent 92% of the
enforcement and precautions under the Act annually, at our own cost.  It must be
pointed out that we are a welfare organisation and do not receive any Government
funding.

(5) If we have 9 provincial variations it would increase our difficulties in staff
understanding of different legislation in each Province as opposed to our common
understanding at present.  When animals are transported across Provincial borders
criteria can change and what is legal in one Province will be illegal in another.

(6) Countries are judged today by environmental and animal protection policies.  As these
are seen as high profile issues they should be accorded top priority by keeping the
legislation central.

(7) Persons and businesses who exploit animals could move from Province to Province
because of possible differences in legislation.

It is the duty of society, Government and the SPCA to ensure the animals Protection Act
remains in its current form and indeed is improved upon.

As the principle organisation responsible for the protection of animals in South Africa we
believe our opinions should have been sought before this process was arbitrarily undertaken
and we see huge problems looming if the current national legislation is able to be tampered
with and animals will suffer as a result.

We are sure that this is not the intention and request that in light of the foregoing the Animal
Protection legislation is left as it is - national



WALK TO TALK

27 September 1995

PEACEFUL PROTEST MARCH: CHRISTIANS IN ACTION: 23 SEPTEMBER 1995

During a peaceful protest march organised by "Walk to Talk", held on Saturday 23
September 1995, a statement was handed to the Magistrate with the request that it be
forwarded to your office.  A copy of same is thus enclosed herewith for your information.

S v Z Stander

The Christian Community of the Border/Kei Region, met together on this day, the 23rd if
September 1995, to make the following request to the Constitutional Assembly

THE STATEMENT:

BASE OUR CONSTITUTION ON BIBLICAL LAW.
SATAN'S SOLUTION IS A SECULAR STATE.

IN OUR NEW CONSTITUTION..

1. The ALMIGHTY GOD should be acknowledged
2. FREEDOM limited by MORALITY
3. MORALITY based on BIBLICAL STANDARDS
4. EQUALITY limited to broad catagories
5. a)   LIFE begins at CONCEPTION

b)  CAPITAL PUNISHMENT to be retained
6. FAMILY LIFE and MARRIAGE upheld
7. ALL CHILDREN, including PREBORN, to be protected from abuse
8. RELIGIOUS BELIEF and PRACTICES upheld, EXCEPT evil beliefs, e.g. Satanism

Mrs T Basson
Chairperson: Walk to Talk



15 June 1995

DEFENDER OF THEOCRACY

Helenvale Dagga Forum (H.  D. F.)
15 June 1995

Theocracy             Theocracy             Theocracy              Theocracy         Viva

The Forum is established to mobilise users of dagga (marijuana) against intimidation,
victimisation and arrest.  Knowing what democracy implies the Forum will focus on freedom
in and through justice.

Through the Forum's direct association with the defender of theocracy room is made for
communication with the community, the church and the police.  Because the community
believes in God and its Saviour: and because the police associate with justice there are many
spiritual characteristics which identify us as members of one large family.  A family searching,
thirsty for the freedom, equality and justice of our Creator.

Theocracy, or God's government, will realise the prayer and quench the thirst of South
Africans who believe in our Creator and his government.  The Forum requests those present to
hope and belief in our Saviour.

Because the Forum preaches dagga as the tree of life as specified by the Bible and because the
Forum believes in Jesus Christ the Son of God and because the Forum preaches the
government of God there are many spiritual aspects which identify us as children of God
searching for the salvation of Jesus Christ and his government.

The Forum's association with justice appears to reflect clearly the space for understanding and
co-operation with all servants of justice.  Because law and justice go hand in hand there is
definitely space for understanding and interaction between the forum and maintainers of
justice.  As Coloureds we are children of Africa, loyal to the father of Africa his eternal
majesty King Haile Selassie I, our light to the wonderful freedom of Jesus Christ and his
government, Theocracy.

The Forum wants to express the hope that more space will be created for closer ties where
man's freedom, welfare and prosperity will be discussed in a climate of divine justice.

The Forum makes an appeal to all relevant parties for closer co-operation to ensure that the
delicate beauty which has developed in Helenvale will not be harmed.  The germinating seed of
theocracy is busy developing in the hearts and minds of the Helenvale community.  Should the
church and police assist in promoting the development of theocracy, then we assure that the
light in Helenvale will light up South Africa.  The light of theocracy will lead South Africans
to the freedom which God can offer man in his government ... theocracy, a moderate freedom.

Furthermore the Forum wants to get rid of the myths with regard to dagga with medical
literature composed by experts in their area.  Please see attached documents.  At spiritual level
there is understanding amongst us for the, as quoted in "Barnes notes of revelation" that
"dagga makes you one with God".



It is that motive which inspires us to use the plant species "Cannibis Sativa".  Under the dagga
state of mind the realization came that God's government is theocracy.  Under the dagga state
of mind the forum and members campaign for the teaching and education of theocracy.

As Afrikaners we, as Coloureds, fought the evil of Apartheid which in injustice advantaged
some people.  The hell of Apartheid is known to us.  As Afrikaners we, as Coloureds,
witnessed the evil of democracy.  We are witness to the murder of his eternal majesty King
Haile Selasie I by the forces of democracy in order to demonise Ethiopia into a democracy.
The forum sees the "Affirmative Action of Democracy as synonymous with the Apartheid
policy.

The Forum hopes that through interaction and co-operation the education of the community
will enjoy priority to ensure that every Christian in every Christian community will be prepared
for the assaults of democracy on all believers.

Furthermore it is a privilege for the Forum to convey, in the midst of spiritual anarchy, a
message of hope, faith and love from Helenvale to South Africa.

As Coloureds, South Africans and Afrikaners we are convinced of the victory of good over
evil.  The Forum expresses hope for fruitful discussions in order to ensure community
prosperity, spiritually and physically.

Loving greetings
BER
Defender of Theocracy

THEOCRACY THEOCRACY             THEOCRACY              THEOCRACY

DEFENDER OF THEOCRACY
Lectori Salutem!
Loving greetings in the name of our King, Redeemer, Saviour and Creator.  Hallelujah,
Hallelujah.

The Helenvale Dagga Forum (HDF) requests the community of Helenvale to study the
constitution of the HDF.  Furthermore we want to bring it to the attention of the community
very pertinently that the HDF, as Christians, were rejected by the Community Policing Forum
(CPF).

Because the Helendale Dagga Forum has the interests of the community at heart we ask the community to educate one
another in that knowledge.  After you have studied the constitution, send it to the neighbours until the whole community
has read it.

The HDF makes an appeal to Helenvale to stand together to point out the beauty of Helenvale to South Africa.  The HDF
in the same breath requests the police and the church to make a pronouncement with regard to Theocracy, the
Government of our saviour Jesus Christ.

Loving greetings



BER-Defender of Theocracy

HDF TO HELENVALE

Mothers
Fathers
Keep faith
God is not blind or deaf

Brothers
Sisters
Remember the yesterdays
Theocracy ... Theocracy

Helenvale
remember
Defender of Theocracy
Still faithful

Let us take hands
On the road of freedom
Unite now
Jesus always loyal

BER-Defender of Theocracy

GUESS GUESS
Guess Guess
Who sowed
That

Hotnot's tobacco
You quack
Hotnot's tobacco

Guess Guess
Who sowed
Hotnot's tobacco

God our Creator
Jesus our Saviour
He sowed
Smoke
To live
And to let live



BER-smoker of that tobacco

HELENVALE DAGGA FORUM (H.D.F.)

HDF is here
To disfigure the suppressors
HDF came
Freedom must blossom

Freedom
Justice
HDF's struggle
Health must make way

Freedom to smokers
and HDF puts away its quivers
Arrows of justice
Ready for people's freedom

HDF calls the church
There is a lot of work
HDF calls the police
To justice coalition

Democracy must know
HDF's slogan

BER-Defender of Theocracy

"Woman, remember, God loves you.  Teach your children the love of Jesus Christ our
Saviour, King and Redeemer.  "

HELENVALE DAGGA FORUM

As dagga-smokers, sons and daughters of Africa, we salute the reader with faith in our
Creator, his Son and his Government, Theocracy.  Love from Helenvale.

The Helenvale Dagga Forum is being established to point out the beauty in Helenvale to South
Africa.  Under the dagga state of mind we acknowledge and profess our almighty God (Jab
Rastafari), we profess Jesus Christ the Son of God and we acknowledge Theocracy as the
government of God.  The Forum will focus on the struggle of justice and freedom with regard
to dagga smokers.



Dagga as culture, dagga as religion, dagga as medium of conversation and dagga as Tree of
Life will serve as weapon in the joint struggle for freedom from prosecution by the Demon
(Satan), his demos (peoples) and their strategy, democracy.  Should democracy simplify
freedom where is the freedom of the Coloured-nation with dagga as part of its culture and
belief?

Join the Helenvale Dagga Forum now and become a soldier of freedom and justice in the
service of humanity and its Creator.  For more details contact the Forum at Br.Des in Fitchard
St or contact Dagga-Bennie in Barcelona (Area 3)

Forward Christian Soldiers
Dagga-Bennie

The Son of David will govern

Dagga-Bennie

To know Him
is to know a winner
A winner in God's policy
A winner in justice

Dagga he smokes
Remember, he is not a ghost
He came
Democracy is dumb

Dagga is his culture
Not murder with rifle-fire
Justice his policy
He struggles the struggle of God

Dagga-Bennie has a reputation
from roughness to gracefulness
Dagga-Bennie is here
To decorate nations

Dagga-Bennie
Justice his struggle
Freedom his policy
Not to blame people

Let the demon know
Dagga-Bennie's slogan
Justice ... justice
Freedom in justice



B. E. Reid

FREE THEM
FREE ALL
DAGGA-PRISONERS!

FREE THEM!!
DEMOCRACY
FREE THEM!!

Should the government, the police, the church and politicians maintain any ties with the king
of justice, I as dagga smoker request the immediate identification of the link in the truth about
dagga.. . the godly truth.

Those who defended and justified the devil-philosophy, apartheid, under the umbrella of
godliness, are the ones who doomed the tree of life, dagga, to evil.  Beware of those who
profess Teos (God) but who intimately mix with the demon and his strategy of democracy.

Should the justice of Jah be a mockery for the nations let the peace of God be like a dream to
them ... to strive for, but never to be found.

THEOCRACY!!!  VIVA!!!

Truths and Myths Truths and Myths Truths and Myths

Theocracy!!!

Truths and Myths Truths and Myths Truths and Myths
Dagga (Marijuana)

Dagga (Cannibis Sativa)

God said his creation is good and this is the truth.  Democracy says it is bad and this is a myth.

South African courts say dagga is undermining health and spirit ... it is a lie ... a myth.  The
Word of God says it is the tree of life ... for both spirit and flesh.

Magistrates and judges, the church and politicians doom this as an evil and sin.  Coloureds,
brothers and sisters of BER praise almighty God (Jah Rastafari) for his creation.  By using the
creation (dagga) we found ourselves natural... we find ourselves as the faithful with Almighty
God ... as christians we find ourselves with Jesus Christ, the Son of God ... by using dagga we
find ourselves as fighters for the recognition of God's government, Theocracy.

Theocracy, with the king of justice as shepherd, offers all nations freedom, absolute freedom.
The freedom of King Melchizedek, priest king of God.  It is truth, absolute truth.



Dagga as part of Coloured culture is an absolute fact and not a myth at all.  I make an appeal
for pronouncement by those who preached democracy with regard to the origin of democracy.
Does this idea have its origin God (Teos)?

The origin of the concept Theocracy is God and it is not a myth but an absolute fact.

We request truth... Away with myths...

BER-Defender of Theocracy

HELENVALE DAGGA FORUM (HDF)

The forum salutes all affiliates confident in the victory Good over Evil.  Also, with the love of
Jesus Christ in our hearts, the forum wish to extend it's warmest and sincerest greetings unto
the community of Helenvale.  Hallelujah, now and forever.

It is true that the forum had reached out to the Community Policing Forum (CPF), with the
welfare of the community at heart.  It is also true that the HDF has been warmly welcomed
and invited to be part of the CPF, having the welfare of the public at heart.  Confirmation to
this extend can be obtained from 3 (three) very prominent members of the CPF.  The HDF has
great delight in introducing Major Kohl from the SAP, reverend Du Plessis from the church
and Mr V. Peterson representing community.

These gentlemen can testify that the HDF never intended riding on their backs to achieve HDF
goals and aims.  The HDF never intended to abuse the CPF.  The HDF did not born to abuse
people...

The HDF came to light in Helenvale to focus attention on the beauty of Helenvale.  Intentions
in this regard can be confirmed by J. Saffier, TLC member.  The HDF consists of people with
integrity ... HDF intent calling upon CPF to testify in this regard...

Until such time of testifying comes HDF salutes all people having the welfare of the public at
heart and, in the same breath, condemns those leading the community into hurt...

One love greetings from HDF
BER-Defender of Theocracy

God is love God is love God is love God is love God is love
THEOCRACY
HALLELUJAH            HALLELUJAH             HALLELUJAH            HALLELUJAH

DAGGA-BENNIE

Dagga-Bennie came
summarised everything



Son of the Coloured Nation
Defender of Theocracy
He has a reputation
from roughness to gracefulness
This is Dagga-Bennie
Who does not acknowledge Democracy
Dagga-Bennie is here
To decorate nations
Dagga is his culture
Not murder with rifle-fire
Dagga-Bennie
conducts the struggle
of justice
under the policy of God
Freedom
Justice
The struggle
The struggle of Dagga-Bennie

BER-Defender of the Theocracy

THE DOORS OF THE PRISON MUST OPEN!!  BER

DEMOCRACY, FREE MY NATION!!  BER

Dagga made the inner divinity of the Hottentotte (Khoi) come to the fore.  Under the mental
dagga state of mind the Hottentotte granted life to Jan van Riebeeck and his following.  Their
hunger was stilled, their thirst quenched, their sick nursed and their stock supplemented,
Dagga.  Let us as humans always treat our fellow-man humanely.

Today, Dagga-Bennie, son of the Coloured Nation, under dagga state of mind, fights for the
recognition of the Theocracy, guarantee of freedom for each nation.

The struggle continues ... Hallelujah
Dagga-Bennie.

U. M. R.

UNIVERSAL MOVEMENT OF RASTAFARI

DAGGA

They lie
They cheat
cause need
and death
Dagga



Creation
God's creation
experiences rejection
The evil
and profane
lie and cheat
cause need and death
Democracy
fights against the creation
Democracy
opposes
Theocracy

Dagga, tree of life
enables to reflect and to forgive
dagga is here for spiritual decoration

I-Rasman's struggle
is not to blame
I-Rasman's struggle
is the divine freedom
I-Rasman
I shall be a terror to the foes of liberty - Marcus Garvey
Freedom!
There is no golden mean ... this everyone who identifies with the truth will realise: it is either
democracy or theocracy.  It is F.W. de Klerk's democratic right to continue his evil struggle
against dagga.  It is the democratic right of Frank Chikane (S.A.C.C.) to keep the silence
about the tree of life.  It is also the democratic right of Frank Hufkie, the magistrate and the
prosecutor, to keep silent about the truth about dagga.

Through the rejection, disregard and suppression of the Theocracy, the Theocracy has the
right to visit its suppressors and all who despise it with its rod ...

I-Rasman



SWIFT  AGENCY
Ralf G. Will

THE DEBAUCHERY OF MEDIA ENGLISH IN SOUTH AFRICA

Our new constitution should reflect a commitment to good standards, be that in the social, legal,,
industrial, scientific or linguistic field.  Good standards of grammar should specifically be a matter
of concern for constitution makers.

This means e.g., if we talk about a free and liberated press we should not forget how this freedom -
if at all - came about and in relation to what?

It is therefore most obvious that the new constitution should refer to the evil and indefensible role
played by the media under "Apartheid" and stress that especially the "Argus" in Cape Town, its
sister-paper, the "Cape Times", the "Star" and "Sowetan" in Johannesburg, the "Eastern Province
Herlad" and "Evening Post" in Port Elizabeth, as well as many others, including local and
international news-photo agencies, engaged in heavy, heavy-handed censorship in the conscious
spreading of lies and rumours and in the perversion continued up to today - of scientific principles,
which comes to light best in current Motoring, Medical and Business reporting.

Most English newspapers published in this country, together with their Afrikaans counterparts, are
living left-overs from a certain past.  They are typical examples of bad standards (inconsistencies,
contradictions etc). poor grammar, inefficient administration, the propagation of political violence
and rather ugly language debauchery.

Have we seen any changes so far?

Can we say we are makers of a free, liberated and socialist South Africa if we allow those same
editors, journalists and photographers, steeped in nationalist-capitalist and racist myths of
supremacy, to twist the truth to the liking of another oppressive ruling class?

That was and destruction instead of peace and reconciliation are at the heart of South Africa's
English-language press can best be seen in an example of a typically misleading "Argus" front page,
published on the 30th of August, 1995, in Cape Town

"Nato Bombs Serbs" was splattered in thick lettering over that front page, and next to the headline
a boxed item with the bold heading "it was beautiful - it was fantastic" occurred.

If that is not a perfect example of VENGEFUL journalism, of inciting public hatred by glorifying
the violence of war, then what is?

Interestingly enough, on the 2nd of October, 1995, an item appeared in the "Argus", stating a team
of British investigators found there was no reason for the August-28-bombing.



Does this speak of good standards of investigative journalism or rather of a bunch of uneducated
fools dominating public opinion?

A second example, this time from the Motoring world, serves to illustrate to which exorbitant
degree inefficiency and failure can riddle editorial contents of South Africa's English-language-
press:

In the "Weekend Argus" from the 23rd of October, 1993, the then-motoring editor who has since
"advanced" to magazine-status by joining "Car Magazine", published a column under the title
"Shocking Facts For Some" in which he openly stated he could never take on to working  with
tools and "usually missed an elementary procedure along the way" when it came to installing or
servicing appliances.  Yet, this "journalist" was indeed the Motoring editor of the "Argus" and he is
being regarded as a "specialist" in test-driving and evaluating modern motor cars!

This list of deficiencies and foolishness goes on and on, but the above quotes may suffice to show
that the situation is moving in the wrong direction, namely toward the perpetuation of elitist-
minority principles regardless of colour, and most of all, toward the debasement and invalidation of
good standards or laws.

A few words need here also be injected on the issue of copyright.

In terms of capitalist values, copyright means abuse and a constant defiance of individual
aspirations.

Not only those photographers, e.g. who take pictures in the interests of the ruling class, but also
more skilled and creative cameramen should get credit for their work(s).  A writer should equally
find reference, and therefore payment for his/her labour and skills invested, if any of his/her work(s)
is/are published, and so should nay other person or groups engaged in CREATIVE production.

Is this the case at present?

Already in 1993, in my stint as vice-president of an association of publishers, writers,
photographers, etc., I outlined the copyright-issue in a newsletter contribution (see appendix).
How can there be any claim by constitution makers to covering the whole spectrum of individual as
well as socially based rights if no mention of copyright protection is made?

At issue are also safe and reference-worthy standards of grammar or language communication.
This does not preclude that colloquial terms or dialect should be exempt from entry into media
items (and into school books, law or constitution texts, etc.).

It means rather that consistency instead of inefficiency, inter-nationalism instead of nationalism,
together with clear ways of expression, should guide future administrators and editors of media
organs.



For those seriously interested in expanding their scope of English language skills, please quote from
the following texts:
"Politics And The English Language", by George Orwell, 1946, re-published 1971, Oxford
University Press, Oxford.
"Dictionary of English Idioms", by Michael Wallace, 1981, Collins Publishers, London
"The African Image", by Ezekiel Mphahlele, 1962, Faber and Faber, London

[Editor's note: Attached article, "A freelance's curse" has not been scanned into the database]
[Date Received:  27/10/95]



ANDREW PRIOR
25/04/95

ABORTION

Firstly, I hope I have the correct address - please correct me should it be necessary, in your reply
to this letter.

Secondly, I hope I don't come across as a rabid individual - I really do understand that often those
who are most negatively affected by the law - and potentially in this issue of abortion most
especially - are those who are financially excluded from paying their way around legislation.  I do
not for a moment deny the terrible price that is being paid by many people in this land due to
abortion that is taking place anyway.

But still, I feel that because something is happening, and because people are being hurt because it
is happening, does not in itself make it acceptable.  Rape is taking place on a daily basis.  But
legislating to make it legal because we cannot stop it would be ludicrous.

The argument will of course be raised that in rape, whether it is legal or  not, it is  still a   grossly
offensive crime,  and the victim is severely affected in either case.

But in any abortion, there are going to be long-term hurts, whether they be physical and/or
emotional etc. whether the abortion is legal or illegal.  The big difference is that the woman
concerned is likely to be physically safer in a legal abortion - an extremely important factor, were
it to be the only one under consideration.

Obviously, for a person with my background, however, the child is also important.  And if one
acknowledges the right to life of the unborn child, the whole question is immeasurably
complicated.  Were the child truly unimportant, and un-alive, I would have no problem as regards
the issue.  But I believe the child to be as important as the mother.  One steps into dangerous
territory when one begins to classify one life as worth more than another, as we should surely
have learned in our land.  And a child one month after conception surely has just as much chance
as a child nine months after conception (and just born) of being the future president of our land.
Neither are capable of looking after themselves, in or out of the womb. But both have life, and
potential, and equal value?!, and surely life-rights also?

Which is why I was interested to hear on a Constitutional- centred program an Monday 24th
April, chaired by Prof. Davis, that an unborn child was not an individual with rights. If I
understood correctly, the argument was that an unborn child could not be brought into the
argument so far as rights are concerned.

This point seemed acceptable to many an the panels, and yet wondered an what basis this surely
arbitrary decision was made.  What is the difference between a baby 5 minutes before it is born,
and five minutes after?  And surely that argument can be taken to show that the unborn child has
rights a long time before it is born - in my view right back to conception.



And so I would ask you to please give me - if that is the court's opinion - the reasoning behind
this idea that rights are not applicable to the unborn.

I am really not writing simply from a religious perspective. I believe that questions like abortion,
and euthanasia a important issues we have to face.  But some. of the decisions we could take
might well leave us with life itself devalued.

Thank you for your time and effort. May wisdom be yours as you debate these and other
important issues.



PORTERVILLE AGRICULTURAL CO - OP LIMITED

16 February 1996

RIGHT OF OWNERSHIP CLAUSE IN THE CONSTITUTION

It was with great dismay that we have taken note of the possible omission of the Right of
Ownership Clause in the Republic of South Africa's final constitution.

We wish to offer our unequivocal support to the retention of the clause concerned.  We
believe that it is the basic right of any owner of property that his right of ownership should be
protected.  If not, our co-op’s 1 200 members would be seriously affected as well.  It would
cause uncertainty in the agricultural industry through inter alia further property reform,
deregulation, a new labour dispensation, etc.  This uncertainty has a negative influence upon
development and therefore on job creation, which is vital to our economy.  New participants
to the agricultural sector, major or minor, would be discouraged too without the security of
right of ownership.

The rest of the economy would be affected as well.  For instance, how could we expect
foreigners to invest in South Africa if they are not sure of their investments?

We therefore find the retention of the clause of vital importance, including the principle of fair
compensation in the case of property expropriation.

We appeal to you to retain the clause concerned in the interest of our country.

NOKKIE COETZEE
GENERAL MANAGER



Date sent: Wed, 6 Dec 1995

Regarding Chapter 2, Paragraph 10 on LIFE:-

I and my three colleagues support Option 2, reinstatement of the death sentence under certain
provisos, to be finalised by the Constitutional Court.
I have the right to Life, until I intentionally deprive somebody else of his right to Life.
If the death sentence be reinstated, those convicted and executed will be a small fraction of those
murdered. why say that this will not be a deterrent to murder?  Re-instate the death penalty, not
necessarily by hanging, and after a decent period, examine the statistics and then decide to keep or
not keep it.

Mr A.E.Swanepoel



NATIONAL COUNCIL OF WOMEN OF SOUTH AFRICA

16 November 1995

Alternatives to Places of Safety

My Council has been in existence for 85 years in South Africa and is a Non Governmental
Organisation attached to the United Nations Organisation.  Its members are women of all races,
religions and shades of opinion.

The present wave of violent crime sweeping South Africa is of great concern to our members and
in particular the high incidence of violent crime among juveniles.

We beg to make the following recommendations:

1. We recommend that Places of Safety as established under the old Children's Acts be
abolished, and that in their place establishments be created under the Central Government
Department of Health and Welfare for children in need of care as a result of being bereaved
or abandoned.

2. In addition we recommend that suitable camps be established for the accommodation of
juveniles between the ages of 13 and 18 who are accused of crime, and that these camps
come under the control of the Department of Correctional Services.

In support of these recommendations, we would point out that Places of Safety as they now exist
are totally unsuitable for the detention of young persons accused of violent crime.  This fact is
borne out by the incidence of escape from these Places of Safety which after all were intended only
for the temporary sojourn of children who for one reason or another were not under the control of
a legal guardian.  We further recommend that such Places of Safety as will come into existence
under the new constitution be placed under the aegis of the Central Government's Department of
Health and Welfare until such time as Provincial Governments gain sufficient experience in dealing
with Non Governmental Organisations which are vitally necessary in the field of Child Welfare.

Places of Detention for young persons accused of violent crime require very careful establishment. 
The actual physical buildings in which they are housed do not seem to be of so much importance as
the nature of the staff intended to take charge of them.  Such staff would need to be capable of
dealing with extremely difficult human material, enforcing discipline whilst at the same time always
working towards rehabilitation.  It seems to us that the Department of Correctional Services is best
suited for this difficult task, and that the Police and certain Non Governmental Organisations be co
opted to help and advise.  We envisage that staff meetings would be held once a month with such
representatives as Magistrates, Police Officers, Child Welfare Officials, SANCA, the Salvation
Army, NICRO, etc.  The Department of Correctional Services should be in complete control, but
should have the benefit of outside opinion and advice.

My Council regrets that these points were not put to the Constitutional Commission sooner, but
events have overtaken us, and each succeeding day we read with dismay of the total chaos in the
present Places or Safety.  We have not heard of any suggested solutions.  We beg, therefore, that
you treat this as a matter of urgency.
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As has so often been said, our children hold the future of the country in their hands, and their
welfare must be our prime consideration.

J A LUYT (MRS)
NATIONAL PRESIDENT



Date sent: Sat, 25 Nov 1995 12:34:49 +0200
From: philip@concave.co.wits.ac.za (Philip Machanick)
Subject: Traditional leaders and parliamentary representation

A while back, I considered putting forward a constitutional proposal, but didn't get around to
it.  I hope I am not too late.

I wish to address the issue of the role and accountability of traditional leaders, and how they
could be used to enhanced the democratic nature of parliament, rather than be seen as a
throw-back to the past.  In particular, I believe that this is an opportunity to mesh an aspect of
our traditional culture to a modern, rights-oriented constitution.

The notion of unelected officials, especially as there is doubt as to who is actually entitled to
claim to be a "traditional leader”, (TL), doesn't seem to be compatible with a democratic
constitution.  At the same time, genuine traditional leaders can play a useful cultural role, and
can represent people's views at grass roots (potentially) more effectively than a representative
in a distant parliament.

My proposal addresses finding a niche for TLs, while at the same time addressing the difficulty
of having a representative parliament.  In a PR system, parties are fairly represented but you
have no constituency MP all of your own; in a constituency system, party support can be
distorted by factors such as the way boundaries are drawn (gerrymandering for example), or
the fact that a party's support is thinly but evenly spread (a party with 30% support throughout
the country wins no seats).

The proposal is that parliamentary representatives be elected on a PR basis (as now), and TLs
be elected to represent a geographic region.  TLs would have no voting power in parliament,
but would have the power to have questions tabled in parliament.  The PR MPs could be
fewer in number, since they would no longer be expected to fulfil a constituency role.  Travel
costs would also be saved, since TLs would only need to travel to parliament if they felt the
need to lobby on behalf of their constituency.

What of really traditional communities that didn't want traditional leadership politicised?  They
would have two options: use their vote to always vote for their traditional leader, or vote in a
referendum to appoint someone as chief for life (with the option of a referendum to overturn
this).

What of untraditional communities with no concept of chiefs etc.? They would gain a
community ombudsman/spokesperson/lobbyist, whose job would be to represent their interests
wherever possible, and to keep their representatives in parliament and at the city hall in line.  If
this system worked really well, it would even be possible to consider reducing the number of
local government representatives.

Overall this would cost far less than the current proposals, in which we have a big, bloated
parliament that is elected on a PR basis, yet attempts to serve constituencies (mostly
ineffectually in my view) -- and at the same time have traditional leaders who are hard to
identify and define, and whose job description has not been updated for a modern democratic
constitution.  Parliament could be cut to the minimum number needed to give bigger parties



representation on all major committees (perhaps 150 members), and MPs could be expected to
relocate to the parliamentary city for the duration of their term of office.

Philip Machanick
University of the Witwatersrand,
Department of Computer Science



SOUTH AFRICANS FOR THE ABOLITION OF VIVISECTION

14 December 1995

NATIONAL ANIMAL LEGISLATION

SOUTH AFRICANS FOR THE ABOLITION OF VIVISECTION voice their support of the
SPCA in their negotiations for Animal Legislation to remain a National matter.

We would however, like to add that S.A.A.V. DO NOT support in any way legislation
governing laboratory animals.

Cross-specie extrapolation of data which follows experimentation on Animals is highly
unscientific and misleading.

S.A.A.V. is currently lobbying for abolition of vivisection

MRS L WAGNER
SPOKESPERSON
S.A.A.V.  CAPE TOWN



Mayfair Jumma Masjid and Maderessa Institute

2nd January 1996

We are referring to Property Clause Option 2 and 3 which states that a property may be
expropriated only in accordance with a law of general application for public purposes or in the
public interest.

We wish to request that our Mosque be exempted from the above clauses, because Mosques
are Holy places and their sanctity cannot be violated.

A Mosque can never be sold, or expropriated. Therefore we request that the Mosque be
constitutionally protected.

We trust you will give this matter your sympathetic consideration.

for Mayfair Jumma Masjid and Maderessa Institute.

A E Patel    Trustee



6 November 1995

PACSA
PIETERMARITZBURG AGENCY FOR CHRISTIAN SOCIAL AWARENESS

We are writing regarding the Refined working Draft of the Constitutional Assembly - 12th
October 1995; particularly regarding the three options listed under the right to life.

We object to any provision which would:

* allow for the reintroduction of the death penalty (Options 2 and 3)

* prevent abortion law reform (Option 3)

Therefore, we would support Option 1 only.

Karen Buckenham
PACSA Human Rights Worker



16 February 1996

RIGHT OF OWNERSHIP IN THE CONSTITUTION

I find it of great concern that there could even be a rumour of the possibility that one could
loose the basic right to own property by reason of an ill-considered clause in the Constitution.

I have always accepted that the purpose of the Constitution is to protect people's rights - not
to deprive them of their rights.

Daily mention is made of our "newly found democracy".  If this democracy is depriving me of
my basic rights, that is inter alia to decide for myself whether I wish to expropriate my
property and to whom and at what price, based upon a fair market value, then this
"democracy" should change its name.  Call it "communication" or by its straightforward name,
"communism".  That means that all of us will own everything and nothing, as the Government
in fact will own everything.  No wonder people are leaving this country.

This action speaks of a strong bout of racism.  Do we not have a declared policy of non-
racism?  Clearly the purpose of the whole of this clause is to favour blacks at the expense of
white and coloured land owners.

I object most strongly to the proposed amendment to the Constitution.  If you loose your right
to ownership in the new South Africa, you are indeed loosing everything possible and one
would not mind dying.  But such a person would also be willing to kill in the process of
protecting and defending his rights and his property.  What else do we have left in South Africa
if we loose our right to ownership other than fighting to the very end?  Why would we want to
continue living and on the other hand why would we want others to survive?

Coupled with this I wish to make it quite clear that I am no racist, therefore hating the Nieu-
racism as evidenced by some writers of the constitution.  Neither am I to the right of white
politicians, therefore hating the Nieu-rightwing black political school endeavouring to follow
the same path as the old rightwing political school and wishing to take it one step further.

That is, not only to deter people (coloureds) from land (in white group areas), but also to go as
far as depriving people (whites) of their right to ownership through an obscure clause in the
Constitution which "is not as bad as people (whites) are pretending it to be".

The writers of the Constitution should start by eliminating all their racist hatred from their
hearts, or otherwise they, who are supposed to scrap racism, will fan racism and start a fire in
this country which will burn it down to its foundations in the same way as Mozambique and
Angola.  Similar to them, we would never be able to rebuild what has been demolished.



I wish you strength in your task.  In the meantime we pray that God will protect you from ill-
considered decisions.

J P A CRAWFORD



COMMENTS ON THE CONSTITUTION MAKING

My comments will concern only CHAPTER TWO which is about BILL OF RIGHTS.

Page 6 ... NUMBER 22:  LABOUR RELATIONS ... CLAUSE 2(c):  TO STRIKE.

AND

Page 7 ... NUMBER 22:  LABOUR RELATIONS ... CLAUSE 3(c):  TO LOCK OUT

1. With these two clauses, 2(c) and 3(c), the constitution is creating condition liable and
inducive to "legalised" confrontation by employers and employees at the employers' places
of employments.

2. To demonstrate :  If the workers could (cleverly and trickly) start the strike within the gates
of the employment, they would claim to have not breached against any constitutional rights
of the employers nor to have contravened any constitutional prohibition on their side. 
Clause 2(c) under number 22 of chapter 2, on page 6, does not confine nor limit, even
neither restrict the striking workers as to where they should actively strike.  Hence they
could resist any moves by employers to get them out of the gates of the employment
place/yard (to lock them out).

3. Similarly, while employers can rightly lock out the strikers who were already out of the
gates, BUT the employers cannot apply or claim any constitutional right to force strikers
out of the employment gates .. the employers can ONLY lock them out provided the
strikers were ALREADY out of the gates.

4. Confrontations of such 'legalised' rights or occurances of such confrontation due to
'legalised or constitutioned' rights could result in vandalism, damage of the property by
strikers - even physical harm of both sides could be seen/could happen.

5. So, to avoid likehood of such confrontations, the constitution should EITHER remove 3(c)
under number 22, chapter 2, page 7;  and replace 2(c) under number 22, chapter 2, page 6,
with:  "to strike outside the gates of the employment",  OR the clause 3(c) (as mentioned)
should be removed from LABOUR RELATIONS, and, instead, under PROPERTY,
number 24, introduce a clause which will accommodate protection of economical, industrial
and trading property from being removed, damaged, etc. by any act of workers in strike
and any act of the law of the government.  E.G.  Under option 2 of the Propert 24, before
the clause (I) a clause could be introduced to read something like ... "No commercial,
industrial, trading, etc property to be removed, damaged, vandalised, etc. by and during any
legal or constitutionally authorised industrial activities".

6. Existance of the government, workers unions, home-families, etc depended on the
existance of private sector/employments.  It would be demonstration of acute foolishness to
think and say the businessman dependence on the workers was equal to one of the workers
on the employer, and therefore the worker and employer should be rated, valued, credited
and treated equally ... no matter how much -true- that 'thinking' and 'saying' could be
regarded BUT in actual, factual, practical, natural and human conditions  NO business can
ever be without work-seekers.
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7. Conditionally, therefore, when it comes to "do or die" employer must get the
PRIORITY!!!!  TO ILLUSTRATE:

a) Workers will ever be replacable.  Not employment!!  Unemployment means no
employment, not no employees.

b) Too much government supported/protected/backed bullying, harrassing, criticising,
intimidation, etc. of the employers by employees - more specifically by workers
unions - could eventually reduce employers' patience, tolerance, business courage,
etc. to an extent where a call by one businessman or company for a
national/nationwide employers' strike by all commercial, industrial, trading, etc.
could be heard and accepted and launched.

c) While workers could not cripple the country wholesomely (only sections of the
country's economy could be crippled by workers) the employers could ... extremely
harmafully!!!!

d) Employers could hold the government by the neck/throat, not by demanding, BUT
commanding it to protect (with the police force and the military army) their
businesses (mines, factories, firms, shops cafes, banks, societies, etc.) during the
employers' strike OR ELSE dare any one or more businesses (no matter how small
or big) be damaged, vandalised, etc. the government shall have first to put
(financially and labourously) that/those business(es) in its/their former condition(s)
before being damaged, vandalised, etc.  BEFORE any one single business,
throughout South Africa, could be opened for employees to work-resume working.

8. All that said under "To illustrate" will happen when more and more black people become
industrialists, commercialists, etc. (if constitutionally authorised confrontation pointed out
in my comments or suggestion are not AVOIDED!!) ... AND WHEN THE
CONSTITUTION COULD NOT BE CHANGED OVERNIGHT ANYMORE.

N.B.: Black people do not "pray" what they consider nonsense!!  Their best "prayer" is tit-for-tat
in such conditions and circumstances, no matter from which directions, angle, what-what!!!
 So be 10 - 20 years far-into-future realistic, oh people!!

Mr Johannes R. Ntja
Dated: 23/12/1995



29 November 1995

COMMENT ON DRAFT CONSTITUTION

In this issue of constitutional talk received with the star on 28 Nov. options are given for
certain items in the new constitution.  I would like to give my ideas as to which options should
be selected.

Chapter 2 Paragraph 8.2 Option 1

Chapter 2 Paragraph 10 Option 2

Chapter 2 Paragraph 20 Option 3

Chapter 2 Paragraph  24 Option 3

Chapter 2 Paragraph 28 Option 2

Chapter 2 Paragraph 34 Option 2

Chapter 2 Paragraph 38 Option 1

Thank you for the opportunity to comment.

G RISSIK



13547
COSAB

The Council of Southern African Bankers

11 October 1995

The Chairman:  Constitutional Assembly
c/o Parliament
P O Box 15
CAPE TOWN
8000

Dear Sir

BILL OF RIGHTS

With reference to the article in the Business Day of 10 October 1995 on the new Bill of
Rights (copy attached) COSAB is concerned at the possible implications for the private
sector of some of the proposed "rights".  Of specific concern in the report are the
following:

1. The proposal which appears to give individuals and juristic persons the right to
"any information ... held by another person and that is required for the exercise or
protection of any rights."  This could conceivably interpreted as for example
allowing one person to require another person to divulge competitive information
on the grounds of right to free economic activity, or allowing a person to access
his/her/its confidential file held by a bank.  This will undermine economic activity.
 It is recommended that this particular right be restricted to the right of a person
to information on that person held by the state only.

2. The new Labour Relations Act of 1995 represented a complex chain of
compromises by the three partners in NEDLAC - government, labour, employers.
 One of these is the internationally recognised principles of balance of power and
of equity.  Based on this, employees have the right to strike while employers
have the right to lock them out during labour disputes.  The reported intention of
the ANC (and presumably its COSATU allies) to achieve in the Constitutional
Assembly what was not achievable in NEDLAC negotiations - the prohibition on
the employer's right to lock out - must therefore be rejected.  The inclusion of this
one-sided right would seriously undermine the Labour Relations Act, the integrity
of the NEDLAC process and business confidence in the whole Bill of Rights.

Yours faithfully

(SGD) STUART GROBLER
Assistant General Manager

(End of page 1)
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BILL OF RIGHTS FORUM BREAKS NEW GROUND

David Greybe

CAPE TOWN - The Constitutional Assembly's deadlock-breaking committee yesterday
adopted more than half the clauses of a new Bill of Rights, but deferred discussion on
the most controversial ones to today.

MPs predicted, though, that consensus on some issues would be reached only early
next year after meetings between some parties.

Outstanding issues included abortion, the death penalty, religion, economic activity,
labour relations, property, education, academic freedom, language and culture,
administrative justice and the limitation of rights.  The NP and DP led the opposition
against the ANC on most outstanding issues.

The draft Bill of Rights differs from the current bill in that most clauses have been
expanded, and in some cases strengthened.

Some clauses agreed to were:

• Unrestricted right to freedom of speech and expression and freedom to receive
and impart information and ideas;

• Rigorous protection of the environment through "reasonable measures";

• A children's right charter;

• Access to "any information" held by the state, as well as any information "held by
another person and that is required for the exercise or protection of any rights"; 
and

• Strict guidelines for the declaration of states of emergency and internationally
accepted rights for detained, arrested and accused persons.

Parties also agreed on a detailed equality clause, political rights, the rights of assembly,
demonstration and petition and freedom of association, movement and residence.

Senior ANC negotiator Mohammed Surty said:  "By and large we have done extremely
well.  We finalised more than 50% of the Bill of Rights."

He confirmed the ANC had dropped its opposition to a property clause.  However, it had
to be linked to land restitution.  "There ought to be a property clause with certain
limitations."

The ANC argued against the retention of a clause which guaranteed the retention of a
clause which guaranteed the right to economic activity because, Surty said, no other
constitution embodied a similar clause.  The NP and DP argued strongly for its
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inclusion.

Surty was confident that ANC opposition to an employer's right to lock out workers
would prevail after it won the backing of the PAC and African Christian Democratic
Party.



THE PRESBYTERIAN CHURCH OF SOUTHERN AFRICA
Brixton

21st November 1995

The recent General Assembly of the Presbyterian Church of Southern Africa, held in
Atteridgeville, Pretoria, adopted a report on Die Stem and on a future national anthem to be
adopted in South Africa.  I have been instructed to send a copy of this report to the
Constitutional Assembly and to the State President as an expression of the mind of the
Presbyterian Church of Southern Africa on this issue.  We trust that it will enjoy the
favourable consideration of the Government of National Unity and the Constitutional
Assembly.

A. RODGER
CLERK OF ASSEMBLY

-----

DIE STEM

BACKGROUND

After the British occupied the Cape in 1795 and again in 1806, God Save the King was played
at official and festive occasions.  For the Dutch settlers, however, it was and remained an
imposed foreign symbol.  Even though their political bond with the Netherlands was now
severed, the Dutch anthem Wien Neerlands bloed became popular among them and remained
so late into the 19th century.  Then other Dutch and Afrikaans patriotic songs began to replace
it.

A move towards a specifically Afrikaans anthem developed in the wake of political and
cultural developments in the 20th century.  Especially important was the development of a
South African and a more specifically Afrikaner nationalism after the Anglo-Boer War.
J.B.M. Hertzog expressed the developing South African nationalism in 1912 in the slogan:
“Suid-Afrika se belange eerste” (South Africa’s interests first, i.e. as distinct from Britain’s).*
He also stood unequivocally for the interests of the Afrikaners and held that the Union should
be ruled by ware Afrikaners only (though by this he did not mean to exclude English-speaking
Whites who put South Africa first).**  Tensions between Hertzog and the conciliatory policy
of Louis Botha and Smuts towards Britain eventually led to a split.  Hertzog broke with the
South African Party in power and in 1913 formed the National Party.

* C.F. Albertyn et al. (eds):  Ensiklopedie van die Wêreld (Stellenbosch: C.F. Albertyn, 
1972), Vol.3 p.431

** E.A. Walker: A History of Southern Africa, p.546

C.J. LANGENHOVEN



The next year, in 1914, a young lawyer named Cornelis Jakob Langenhoven stood for the
National Party and was elected to the Cape Provincial Council.  Langenhoven was already an
outstanding journalist, orator and champion of the Afrikaans language.   It was he who later
composed Die Stem.

Two months after his election Langenhoven persuaded the Provincial Council to recognize
Afrikaans as a medium of instruction instead of Dutch in schools up to Standard IV.  The
other Provincial Councils in the Transvaal, Orange Free State and Natal then followed suit.
Langenhoven also campaigned for the Dutch Reformed Church to accept Afrikaans as it
moedertaal or official language.  This is finally did in 1919, on the motion of Dr. D.F. Malan,
then Minister of the Interior and Education.

Langenhoven went on to become the leader of the National Party in the Cape Provincial
Council and was elected to the Legislative Assembly in 1920.  In 1921 he lost his seat in the
general election, but was then elected to the Senate.  He became a leading politician.  In
particular he took the lead in the joint parliamentary committee appointed to look at the status
of Afrikaans and wrote the report as a result of which Parliament in 1925 made it an official
language.

Langehoven realized that his political campaign on behalf of Afrikaans would be in vain
without making reading material available, and in less than 20 years he himself wrote over 50
books in Afrikaans.  His newspaper column, “Aan still waters” (Beside still waters), which
appeared in Die Burger every Monday from 1922 until his death, was also enormously
popular.  Republished in book form these articles made him the foremost essayist in Afrikaans.
He became chairman of the Cape National Party and remained a Senator until he died in 1932.

Die Stem

Langenhoven finished composing Die Stem on 31 May 1918 (Union Day), while preparing for
a series of election meetings.  He set it to music and in July 1918 published it under a
pseudonym in Die Burger.  Readers responded with acclaim, but one correspondent pointed
out that the poem lacked the religious element characteristic of the Afrikaner volk.  In
response Langenhoven immediately composed and added the fourth stanza.  As the tune he
had given it did not prove popular, he also invited musicians to compose a more suitable one.
In 1921 M.L. de Villiers, a dominee in the Dutch Reformed Church, composed the present
tune.

In the following years de Villiers traveled through South Africa to promote Die Stem as
volkslied or anthem, especially in Afrikaans schools.  Meanwhile the political struggle, for
example around the issue of a South African flag, and the coming of power of the National
Party in 1924 helped move Afrikaners to feel that they needed a volkslied of their own.  After
Langenhoven died in 1932 the Federasie van Afrikaanse Kultuurvereniginge (FAK) held a
competition for the best volkslied.  Of the 50 entries the FAK chose Die Stem along with de
Villier’s tune.  By 1934 the majority of Afrikaners accepted it as their volkslied.  In 1938
Prime Minister Hertzog ordered the band to play Die Stem as well as God Save the King at the
opening of Parliament.  When criticized for this, he replied that Die Stem was a genuine South
African song ... which has sprung from the heart of the Afrikaans-speaking people and
breathes the spirit of South Africa in a way that is wholly alien to God Save the King and in
this regard is matched by no other South African song.*



* Ensiklopedie van die Wêreld, Vol.3, p.433

After this Die Stem was played at every official occasion along with God Save the King.  The
SABC also began to play it along with God Save the King to end its programmes at night, and
cinemas followed suite at the end of films.

In 1948 the National Party came to power under Dr. D.F. Malan.  One of his Ministers, Dr.
T.E.  Dönges, pressed the need for an English translation of Die Stem.  A committee was set
up under Justice H.A. Fagan.  226 translations were submitted to it, and from them it
composed a text.  Parliament in 1952 declared this the official English translation.
Paradoxically this meant that the English text became official before Parliament officially
declared the Afrikaans version a national anthem.  In 1957 under Prime Minister J.G. Strijdom
the Government finally declared Die Stem along with its translation The Call of South Africa
as the (only) official anthem of South Africa.  Later that year Parliament approved alterations
to the English translation.

Text

There are four stanzas to Die Stem, but the first is best known and usually sung alone:

Uit die blou van onse hemel, uit die diepte van ons see,
Oor ons ewige gebergtes waar die krantze antwoord gee,
Deur ons ver verlate vlaktes met die kreun van ossewa -
Ruis die stem van ons geliefde, van ons land Suid-Afrika.
Ons sal antwoord op jou roepstem, ons sal offer wat jy vra:
Ons sal lewe, ons sal sterwe, ons vir jou, Suid-Afrika.

The official English text, The Call of South Africa, reads:

Ringing out from our blue heavens, from our deep seas breaking round;
Over everlasting mountains where the echoing crags resound;
From our plains where creaking wagons cut their trails into the earth -
Calls the spirit of our Country, of the land that gave us birth.
At thy call we shall not falter, firm and steadfast we shall stand,
At thy will to live or perish, O South Africa, dear land.

Critique*

Die Stem is without doubt a deeply patriotic and moving anthem, especially to those who
stand in the tradition of the Afrikaners in South Africa with their dramatic and often tragic
history.  It swells with love for the volk, the fatherland and the world of nature.  In contrast to
Nkosi sikelel’ iAfrika, which is a hymn and prayer to God, however, Die Stem is a hymn to the
nation.  And as such it falls prey to the same temptation many national anthems fall prey to: it
gives the land and its people absolute value and so in effect tends to divinize them.  This is
clearly expressed in the last two lines of the first stanza (in a more literal translation):

We shall answer to your call, we shall sacrifice what(ever) you ask:
we shall live, we shall die, we for you, South Africa.

Equivalent words in the third stanza of The Call read:



We are thine, and we shall stand,
be it life or death, to answer when you call, beloved land

* This is not the first time that a report to the Assembly has criticized Die Stem, though 
previous comments have been briefer.  See the Papers for General Assembly 1981, p.72 
and 1990, p.45f.

These are the words of absolute commitment -- commitment to live and to die for the country,
to give up to it whatever it asks, even life itself.  This is further emphasized in the lines in the
third stanza of Die Stem:

Op jou roep seg ons nooit nee nie, seg ons altyd, altyd ja:
om to lewe, om te sterwe -- ja, ons kom, Suid-Afrika.
(In response to your call we shall never say no;  we shall always, always say yes:
to live, to die -- yes, we come, South Africa.

This sentiment is to some extent understandable in terms of the political context in which the
anthem was written and the reaction of Afrikanerdom to British imperialism.  From a Christian
point of view, however, it is unacceptable.  Indeed from a Christian point of view it is
idolatrous.  It makes the “stem” or “call” of the country, the vax populi, equivalent in the
authority of its claim to the vox Dei.  One may compare the words of the American Stephen
Decatur in his famous, or notorious, toast to his nation in 1876:

Our country!  In her intercourse with foreign nations may she always be in the right;
but our country, right or wrong!

We may compare also the words of the first stanza in the German anthem:

Deutschland, Deutschland Über alles,
Über alles in der welt

These words were exploited by Hitler who wanted to make the German Volk and country the
supreme and absolute value in the minds of all Germans:

Whoever is prepared to make the national cause his own to such an extent that he
knows no higher ideal than the welfare of his nation, whoever has understood our
great national anthem, ‘Deutschland uber Alles’, to mean that nothing in this wide
world surpasses in his eyes this Germany, people and land -- that man is a (National)
Socialist.*

* Quoted in K.W. Clements:  A Patriotism for Today, Love of Country in Dialogue with 
the Witness of Dietrich Bonhoeffer (London:  Collins, 1986) p. 46.  This is an excellent 
book on the whole subject of patriotism.

Today, however, many Germans realize that such words are idolatrous.  As a result this stanza
is no longer officially sung as the national anthem at official occasions in Germany.

Exactly the same criticism applies to Cecil Spring-Rice’s ardently patriotic British hymn:



I vow to thee, my country -- all earthly things above -
Entire and whole and perfect, the service of my love,
the love that asks no question:  the love that stands the test,
That lays upon the altar the dearest and the best:
The love that never falters, the love that pays the price,
the love that makes undaunted the final sacrifice.

The traditional British anthem too is jingoistic even if not idolatrous, and its modern revised
version is much to be preferred in changing the lines:

Send her victorious, to Guard us in liberty,
happy and glorious bless us with unity,
long to reign over us save us from tyranny.

The words of the American theologian, H.R. Niebuhr are relevant here:

As a rule men are polytheists, referring now to this and now to that valued being as the
source of life’s meaning.  Sometimes they live for Jesus’ God, sometimes for country
and sometimes for Yale.  For the most part they make gods out of themselves or out of
the work of their own hands, living for their own glory as persons and as communities.

By contrast with the sentiments in all such super-patriotic hymns like Die Stem, Deutschland
uber alles and “I vow to thee, my country” Jesus Christ upholds as the first and most basic of
all commandments the Shema, the creed of Judaism:

Hear, O Israel: the Lord our God, the Lord is one, and you shall love the Lord your God
with all your heart, with all your soul, with all your mind and with all your strength
(Mk.12:28-31¦Matt.22:34-40¦Lk.10:25-28 cf.Deut 6:4f.).

And the first of the Ten Commandments declares:  “You shall have no other gods besides me”
(Ex.20:3).  If one takes these commandments seriously, one can give absolute commitment
only to God and absolute priority only to his Word and commandments.  For God alone may
claim from us absolute commitment, surrender and obedience.  To give the kind of allegiance
to the demands of one’s country that Die Stem or Deutschland uber alles call for would have
made it quite impossible for prophets like Amos or Jeremiah or for Jesus Christ himself to take
the stand they did and preach as they did against what their people and their country were
calling for in their day.

It is true that the fourth stanza of Die Stem sounds a religious note and even says
Knegste van die Allerhoogste, teen die hele wéreld vry
(Servants of the Most High and as regards the whole world free).

It is significant, however, that this stanza was added as a postscript, an afterthought, after the
other three had already been written.  Its sentiment is not really compatible with them.  If only
the theology of this line had controlled the whole, the anthem would have recognised that the
land, the country can never be absolutized in the way the first and third stanzas absolutize it.
This would have been even more true if the sentiments in the fourth stanza of the English
version in The Call had controlled the whole of Die Stem:



Bondsmen only to the Highest and before the whole world free
... guard our land and guide our people in Thy way to do Thy will.

This last line in the English version, however, has no equivalent in the Afrikaans, which ends
instead:

Met ons land and met ons nasie sal dit wel sees, God regeer
(With our land and with our nation it will go well, for God reigns.)

The sentiment of these Afrikaans words, however, is by no means necessarily true from the
biblical perspective;  one need only think again of the quite contrary warnings of Amos,
Jeremiah and Jesus to their nation!  This is so precisely because the prophets and Jesus put
first not the nation but God alone and saw the future of the nation as dependent on whether it
did the will of the Most High.  Precisely because God reigns, things will go badly for a sinful
nation!  Die Stem leaves no room for that point of view.  Indeed by adding the religious
element in the fourth stanza in the context of what precedes it exacerbates the problem:  for
this adds an explicitly religious sanction to national idolatry.

Of course defenders of Die Stem would argue that the two sentiments of commitment to God
and commitment to the land or the volk are meant to stand side by side without being in
conflict with each other:  we should be absolutely committed to the volk or nation, or the land,
in the cultural and political area.  But this kind of “two realm” theology is the heresy to which
the so-called “German Christians” fell prey in Nazi Germany:  they too wished to have a
theology in which Jesus Christ was Lord over the inward and spiritual realm of life only but
not over the political realm.  And a similar “two sphere” theology formed the basis of the
Dutch Reformed Church’s apartheid theology from the 1940s to the end of the 1970s.

This apartheid theology culminated in the “Landman Report” of 1975, Ras, Volk en Nasie en
Volkeverhoudinge in die Lig van die Skrif, also published in English under the more innocuous
title, Human Relations and the South African Scene in the Light of Scripture.  It made
creation, i.e. the given creation of human beings in different races, reinforced by God’s
division of people into different volkere at the Tower of Babel (as this theology interpreted
Gen.11), normative for politics.  It thus excluded Jesus Christ from having normative authority
in political matters:  the differences between the volke, and a fortiore between the races, and
so the need to separate them in order to preserve their distinct integrity, was given in creation
and so had to be accepted as an a priori “premise”* by the gospel.**  Thus all that the gospel
said about unity between people could not serve as a norm for political behaviour, because it
was qualified from the beginning by the right of any race to preserve its integrity by means of
“separate development”.  In this way it undercut the gospel by attaching absolute value to the
volk and thus to its preservation as racially pure.  It was this that was the very heart of the
apartheid heresy.

* Human Relations and the South African Scene in the Light of Scripture, p.32, 
par.13.6

** See further D.S. Bax: A Different Gospel. A Critique of the Theology Behind 
Apartheid (Johannesburg: Presbyterian Church of Southern Africa, 1979).

Like the heresy of the “German Christians”, then, the apartheid heresy denied a fundamental
principle of the New Testament and indeed of true Reformed theology:  that Jesus Christ is



Lord over all the world and therefore over every area of life, and his Word is supreme in every
area.  Hence the South African Council of Churches’ Message to the People of South Africa in
1968 declared:

The Gospel of Jesus Christ declares that Christ is our master, and that to him all authority
is given.  Christians betray their calling if they give their highest loyalty which is due to
Christ to ... the so-called “South African way of life” ... or ... the customs and laws of this
country ...Christ is Lord and South Africa is part of his world.

It was also to make a stand for the same principle of the universal Lordship of Christ and the
priority of the gospel with its message of transcending unity against the heretical apartheid
theology that:

- The PCSA approved The Declaration of Faith for Southern Africa in its original form 
in 1973 and then accepted it more definitely as a confessional statement in 1985-6;  and

- the NG Sendingkerk (Dutch Reformed Mission Church) accepted The Belhar  
Confession in 1982;

- and other Churches also declared apartheid an ideology contrary to the teaching of 
Christ.

The national synod of the Church of the Province of Southern Africa in June 1989 explicitly
called for Nkosi sikelel’ iAfrika to replace Die Stem on the grounds that “Christians serve their
country best when they put God and the values of his Kingdom first” and so far from doing
that Die Stem “encourages people to place their country before God” and “idolizes the
State”*.  The Afrikaaner theologian, Prof. J.N.J. Kritzinger, likewise criticized Die Stem in
1990 for making an idol of South Africa as a white man’s country, which one must be
prepared to die for to preserve as such.**

* Synod minute 31, 1989
** The Cape Times 11.5.90, p.6

Defenders of Die Stem will no doubt also argue that if people are not prepared to live or die
for their country, then it will be threatened by every foreign power and will have no option but
to surrender to them.  But that is to misunderstand the point.  The whole basis of the doctrine
of “the just war” (i.e. the morally justifiable war), most specifically in its Protestant form, is
that Christians should not be willing to fight any war at the mere behest of their country or on
the simple patriotic basis of “My country, right or wrong.”  Instead there are certain criteria
that determine whether their country is fighting a justifiable war and they should evaluate the
position before God and determine their response on the basis of these.  They should, in other
words, put first not the behest or call of their country but God’s will, god’s justice, God’s call,
in the particular situation.*

* See further, for instance, the report of the Ad Hoc Committee on the Bellum Justum on 
The Different Approaches to the Ethics of War and Conscientious Objection” in the 
Papers for General Assembly 1990, p.44-57

Under the Nationalist regime there was a definite attempt to deny people the right to debate
whether the country was using its defence force in a justifiable way in opposing the forces of
liberation both in South Africa and in Namibia.  Already in 1970, when he was Minister of



Defence, P.W. Botha declared in Parliament”  “The honour and duty to defend one’s country
should not be made subservient to one’s religious convictions”.*  And when in 1974 the
annual conference of the South African Council of Churches passed its “Hammanskraal”
resolution questioning the morality of military service in the situation in South Africa, the
Government under B.J. Vorster passed a bill prohibiting any advocacy of conscientious
objection with huge civil penalties.

In this regard, however, Luther quoted what “St Peter said to the rulers of the Jews”, namely:
“One must obey God rather than men” (Acts 5:29).  He added:

For example, if a prince wished to go to war and had an openly unjust cause, in such a
case one should by no means follow or help [him], and this because God has commanded
that we shall not kill our neighbour or do him injustice .... In such cases one should rather
give up goods, honour, body and life so that God’s command my remain standing.*

* Martin Luther:  Von den guten Werken, in Clemen, O (ed): Luther’s Werke in Auswahl
(Berlin: de Greyter, 1933), p.287.  There is less precise translation in J. Pelikan (ed):
Luther’s Works, American Edition, Vol.44, p.100.  See also Whether Soldiers, Too, Can
Be Saved in Luther’s Works, Vol.46, p.130f., Temporal Authority in Luther’s Works,
Vol45, p.125f.

One may also recall Calvin’s famous words about which stem we must listen to:

The Lord ... is the King of kings who, when he has opened his holy mouth, must alone be
listened to, before and above all people;  after him we are subject to those who rule over
us, but subject only in the Lord.  If they command anything against him, let us not pay the
least attention to it.*

* Institutes, IV.xx.32

None of what is written here is meant to deny that C.J. Langenhoven was a great Afrikaner or
well expressed in the Standard Encyclopaedia of Southern Africa in a comment on some of
Langenhoven’s own words.  In his autobiographical work U dienswillige dienaar (1932)
Langenhoven wrote: “Two things have made life worth living for me -- the love I gave and the
love I received.”  The Encyclopaedia comments: “Love was, for him, the first place, love for
his people.”**  Of course it is natural and appropriate to love one’s people and one’s land.  In
the words of Sir Walter Scott:

Breathes there the man with soul so dead
Who never to himself hath said,
‘This is my own, my native land!’

* D.J. Potgieter et al.(eds): Standard Encyclopaedia of Southern Afria (Cape Town:
NASOU, 1972), Vol.6, p.541

** Ibid, p.540

The question, however, is what one loves in the first place and so gives one’s absolute
commitment to.  And in that regard the teaching of Ex.20, of Deut.6 and of Jesus Christ
himself is clear.  It means that one can never give one’s people or one’s country the absolute
or unqualified commitment Die Stem ascribes to them.  On the contrary precisely because



there is only one God to whom, and to whom alone, we are called to give absolute
commitment, all our other loyalties must be qualified.  Patriotism itself must always be a
critical patriotism, a critical solidarity, not an absolute or unqualified commitment.

Ever since his inauguration our new State President has strongly upheld the spirit of the
compromise reached by the various political parties in their negotiations before the general
election in 1994.  Part of that compromise, written into the interim constitution, was that
Nkosi and Die Stem would be sung side by side as national anthems, and he has gone out of his
way to encourage all groups to do this.  Singing two anthems, however, takes up time and
also suggests division rather than unity.  Mr. Mandela therefore commissioned Deputy
President Thabo Mbeki to appoint an Anthem Committee to look at the problem and see if it
could draft a shorter, combined anthem.  The Committee began meeting early this year under
Professor Mzilikazi Khumalo.  It timed Nkosi and Die Stem as together taking 5 minutes 2
seconds to sing, whereas the average time for 27 other national anthems was 1 minute 27
seconds.*  It tried to save what it saw as the best from both anthems but agreed to drop the
chorus of Nkosi (Yihla Moya, yihla Moya, / Yihla Moya Oyingcwele, meaning “Come down,
O Spirit, /Come down, O Holy Spirit”) as offensive to Muslims.  The result was the following
short combined version in four languages, Xhosa, Zulu Sesotho, Afrikaans and English
(printed below with a translation):

Nkosi sikelel’ iAfrika,
Maluphakanyis’ uphondo lwayo,
Yizwa imithandazo yethu,
Nkosi sikelela, thina lusapho lwayo

Moreno boloka setjhaba sa heso
O fedise dintwa le matshwenyeho
O se boloke, Ose boloke setjhaba sa heso,
Setjhaba sa South Africa - South Africa!

Uit die blou van onse hemel
Uit die diepte van ons see,
Oor ons ewige gebergtes,
Waar die kranse antwoord gee

We can hear the land rejoicing
With a voice not heard before,
Let the people of our country
Live in peace for evermore.

Translation of 1st verse:
O Lord, bless Africa:
Let its horn [=strength] be held high
Listen to our prayers:
O Lord, bless us, her children.

Translation of 2nd verse:
O Lord, save our nation
End all its wars and troubles



Save, O save our nation
The nation of South Africa - South Africa!

Translation of 3rd  verse:
Out of the blue of our sky/heaven
Out of the depths of our sea,
Over our eternal mountain ranges,
Where the crags their answer make

Translation of 4th verse:
We can hear the land rejoicing
With a voice not heard before
Let the people of our country
Live in peace for evermore.

This version was sung for the first time at the Caltex Massed Choir Festival in the Good Hope
Centre in Cape Town on 7 May 1995 by a choir of 1,200 conducted by Professor Khumalo
and accompanied by the Cape Town Symphony Orchestra.  It was received with applause.
But Professor Khumalo said the song still had to be changed, as the Cabinet wanted the last
stanza to be:

Ons sal lewe, ons sal sterwe, ons vir jou, Suid-Afrika**

* Reported in the television programme Two Way on NNTV and CCN on 2.7.95
** Cape Times 8.5.95, p.4

It would have been ironic indeed if the ANC-dominated Cabinet had insisted on retaining the
very words that provided so much emotional support for the apartheid State!  In the event,
however, when he combined anthem was presented to the Cabinet on 17 May, it agreed that
for reasons of length and musical harmony only the first stanza of Die Stem in Afrikaans
should be retained.  The Cabinet therefore accepted as the national anthem of South Africa the
shortened version as above but with the concluding stanza in English changed to one
submitted by Prof. Khumalo’s committee as an alternative:

Sounds the call to come together,
And united we shall stand;
Let us live and fight for freedom
In South Africa our land.

Christians would surely prefer the final verse that the Committee produced with its reference
to peace rather than the one substituted for it with its reference to fighting.  Nevertheless they
will welcome the omission of the problematic elements of Die Stem from the combined shorter
version.  The problem with the new version is a musical one, for it combines two very different
melodies.  A critical newspaper correspondent called it “a musical  mongrel”*  On the other
hand a member of the Anthem Committee argued that it is a “very successful composite”.**
At the Rugby World Cup the organizers preferred to play and sing Nkosi sikelel’ iAfrika and
attached the new version as an attempt to appease the old apartheid regime, but the majority in
the audience was clearly in favour of the new version.  Bishop Peter Storey urged that the



combined version should be seen as a marriage rather than a compromise and accepted for the
sake of nation-building.

If, on the other hand, the shortened combined version does not win final acceptance and if Die
Stem continues to be sung along with Nkosi sikelel’ iAfrika or the last two lines of the first
stanza of Die Stem are considered for inclusion in some alternative version, we would press
strongly for these lines to be amended to something like:

Here, ons sal u gehoorsaam, ons sal offer wat u vra
Laat us stem ons wees tot leiding in ons land, Suid-Afrika
(Lord, we will obey you, we will sacrifice what you ask
Let your voice guide us in our land, South Africa*

* This amendment has been proposed by R.J.D. Robertson, minister emeritus of the 
PCSA.

This would avoid the idolatrous element in Die Stem.  It would also mean that it would end as
a prayer to God, which the whole of Nkosi sikelel’ iAfrika is.



COMMENT ON CONSTITUTIONAL DRAFT BILL

I, as a resident of  RSA, I feel proud hearing what is happen inside the Constituent Assembly
regarding the future of our country.

Well the draft isn't that much bad as I view it, but there are some clauses which even given in
options leave much to desire.

Especially when it comes to Chapter II under subheading "Property".   Comparing options 2 &
3 to me seems the same because they guarantee the same, mostly the interest of the public.

Imagine if I possess a mineral which I was left behind by my grandfather and black.   In the
past, from my late granddad if you happen to be found in possession of such, you will be
expropriated and get jail sentence but not whites.

So as option 3, sub-section (4) states, it means that even in future, the past will prevail
unaltered.

M N B BONGWE
Vhufuli



15.12.95

I would like to start my comment with a quotation from "Fundamental Rights in the New
Constitution" prepared by Azhar Cachalia et al in March 1994:

"The creation of eleven official languages inevitably means that the assertion of language
rights will constantly be hedged by qualifications.  It will be plainly impossible to accord each
language equal status and it is anticipated that ultimately South Africa will have one official
language only."

This was a comment on the Interim Constitution dealing with Section 3 and Sections 31 read
with Section 32.  The new Draft Constitution contains three options, one of which merely
states that the provisions of Section 3 of the Interim Constitution will remain.  All options,
however, still make provision for eleven official languages.

Is it not time to look at practicalities and to try and take language out of the political arena?

I believe that if we wish to be one nation we must all be able to communicate with each other.
Language rights must be dealt with at national level, and I do not believe that the provinces
should have any jurisdiction in determining the language of the province or a portion thereof.
I believe thus that the issue of language should be dealt with in the Constitution and should be
binding on the provinces.

I have a great love for both the Afrikaans and the English languages, and to millions of people
in South Africa one of these is their mother tongue.  Similarly you will find millions of people
in South Africa who have a great love for isi Ndebele, Sesotha sa Leboa, Sesotho, isi Swati,
Xitsonga, Setswane, Tshivenda, isi Xosa and isi Zulu, and similarly have one of these as their
mother tongue.  Incidentally, many South Africans have a mother and father tongue which are
not necessarily the same language.  I believe sincerely that every person should, as a
constitution right, be at liberty to use the language of their choice, to be educated if such
language to Matric level, without any qualification.

Notwithstanding the previous paragraph, I also believe that for purposes of nation-building
there should be one language that we all can speak.  It is completely impractical to have eleven
official languages - just consider the expenditure in publication of official documents.  We
experienced this when we had only two official languages.

I don’t have all the facts before me, but we could argue ad nausem as to whether there are
more people in South Africa who can understand English or Afrikaans or Zulu or whatever.
That is completely irrelevant.  What is important is that we live in a world which grows
smaller by the day as a result of computer links, travel, E-mail and the like.  We are not only
inhabitants of our beautiful country but we are part of the whole world, whether we like it or
not.  The world speaks hundreds of languages, but fortunately one of our official languages



namely English, is an accepted international language, due to the efforts of Americans who
travel and generally interfere with other people’s lives, and who in actual fact haven’t spoken
English for years!

Let us not be sentimental about English language, despite its wealth of literature and many
other languages which have influenced it.  Practically speaking it is the only language which
we have that is understood by people outside of the country.  Like it or not, we must have
English as our official language.

I propose the following Section 6  for our new Constitution:
6

1. The official language of the Republic of South Africa shall be English.

2. It is recognised that the Republic of South Africa is a multi lingual country and
everyone has, where practically possible, the right to be educated in the language of his
choice.

3. Notwithstanding the provisions of 2. above, every person shall during his basic
education as defined in Section 28 hereof, be taught English either as first or second
language.

4. The Pan South Africa Language Board must promote the conditions for the
development and use of all languages spoken in the Republic of South Africa.

5. Provincial Governments shall not be entitled to deviated from the provisions of this
Section.

6. For a period of ten years as from date of promulgation of this Constitution, national
and provincial government may use other languages for purposes of government,
taking into account usage, practicality and expense; but at the expiry of the ten year
period the provisions of this clause shall become fully enforceable.

I trust, Sir, that my thoughts in regard to the language issue wil be given serious consideration.

C P SERFONTEIN



ASSOCIATION OF GOVERNING BODIES - EASTERN CAPE

15/12/96

COMMENTS ON CHAPTER 2 BILL OF RIGHTS: CLAUSE 28 Education

Our association, ASGOB, very strongly supports OPTION 2 of Clause 28.

Introduction

We as parents want our children to grow into responsible, competent, caring adults, and
whereas more and more children are failing to reach this goal. We as parents have both the
responsibility and the right to provide an education for our children.

It is now time to find the root of our schooling difficulties and to start working toward a
genuine solution.  But the difficulties of education and values cannot be separated.  The
diversity of values held by parents - and the differing hopes they hold for their children -
cannot be addressed adequately by a common school system, even if it is well funded and
staffed with talented, caring teachers.

We cannot have a society that is both free and peaceful when government legislators use our
schools to shape attitudes or control the content of anyone's mind.

Serious disagreements normally arise between parents and schools over whose values will be
taught.  These conflicts have harmful results:

· They reduce parent support for teachers;

· They undermine student respect for teachers, parents, and ultimately, all authority;

· They cause dissension among groups contending for control of schools and children.

The new constitution should of course not only contribute to address the above-mentioned
problems, but also to reform the present system of education -  bearing in mind that it can
never resolve the conflicting values in education and never ignore them.

Philosophy

The term education has had a variety of definitions.  The traditional view of education is
expressed in the formal instructional activities conducted in schools.  A better definition is that
education is a lifelong process that includes both formal instruction and the broad range of
other experiences, including television viewing, peer relationships, and family living, that



usually occupy more time and often exert more powerful influences than does formal
schooling.

Education can be viewed as a product, a process, or both.  Philosophers of education who
focus on education as a product - the result of teaching and learning activities - look
particularly at such factors as goals, aims, competence, effective teaching, and standards.
Those who view education as a process are concerned primarily with the quality of the
learner’s experience, the nature of methodologies, and the relationships between teachers and
students and among students.  To some extent, conservative philosophers of education see
education mainly as a product, progressive philosophers of education tend to see it mainly as a
process.  We as ASGOB argue that product and process are inseparable.

The philosophy of education is concerned with ideas about the nature of society and the
impact of these ideas on education.  Our new constitution should view society as a structure
that sustains individual life, represents traditional knowledge and values, and passes these
things on to the young.  The primary purpose of education from this point of view is to serve
the needs of society.

A well-known example : Education in Belgium

The school system in this country also comprises three levels: basic school, for ages 6 to 12;
secondary schools, for ages 12 to 18, and a third level providing university or other higher
education.
Education is compulsory full-time for all children aged 6 to 16.  The education system is
exceedingly complex and reflects the linguistic and religious differences within the nation.

The two principal types of schools are the “official" schools, which may be run by the state or
by a province or municipality, and the 'free' schools, which may be established by any
corporate body but are usually run by Roman Catholics.

Official schools run by the state are required to provide a neutral education, that is, one that
respects all philosophical and religious views held by parents and offers a choice of instruction
in Catholicism, Protestantism, and Judaism or in non-religious ethics.  The official schools run
by municipalities or provinces can offer either a religious or neutral education.

The free schools, which are predominantly Roman Catholic, provide a religious education.

Both official and free schools are subsidized by the state, which is also charged with the
responsibility of providing each family with a choice between a neutral or religious education,
either through construction of facilities or through provision of transportation to the desired
type of school in other districts



Our association, ASGOB, therefore very strongly supports OPTION 2 of clause 28 of
Chapter 2: Bill of Rights

PROFESSOR A S KOORTS: CHAIRPERSON



Congratulations on the work you are doing on the final constitution.

I am writing this to request that the New Constitution be written so as to give clarity on the
issue of governance of health services.

According to 164(1) the powers and functions and local government must be provided for in
national or provincial legislation ... in accordance with the framework provided by this
chapter. 165(2) states that local government by laws should not be inconsistent with provincial
or national legislation.  These sections suggest that local government may only provide health
services if provincial governments devolve this function.

However according to 168 the legislative competencies, powers and functions of local
government ... must include "local or service development" of health.  The term "local or
service development" is unclear and should preferably be rephrased more clearly.  Also is
"health" intended to mean health services, something broader or what? 165(4) states that local
authorities must provide services provided they can be rendered in a sustainable and financially
practicable way.  These sections appear to suggest that local government should at the very
least have legislative and executive competency in the area of health.

Thus, to my mind, the new constitution does not state clearly whether governance of health
services, such as primary health care services, could be by provinces by local government or
by either.  In particular if there is conflict between these two levels of government it is unclear
which would prevail.

This has been an area of conflict in the health sector around the whole question of governance
of the proposed health districts - with the meaning of the interim constitution having been the
subject of some dispute.  There is still a possibility that opposing groups in the health sector
may take this issue to the Constitutional Court for resolution. it would be very helpful if the
New Constitution were to be completely clear on this issue.

The view of the Provincial Administration Western Cape, as spelled out in the Provincial
Health Plan, is that governance of all health services by the province is at present the best
option.  In particular it is felt that many of the current local authorities are too small and too
fragmented to render health services efficiently.  In addition the current lack of parity between
salaries of personnel in various local authorities and between local authorities and province is
substantially hampering the establishment of a National Health Service.  In the longer term
once various conditions have been met, local authorities might render primary or district level
health services.  Our view is that local authorities should be able to provide health services
only with the consent of province.

Thus I am writing this letter to request that the next draft attempt at the very least to rewrite
this section in a way that brings clarity on this important and controversial issue.



Dr. M. Blecher
Dept. of Community Health
Univ. of Cape Town

Date received: 08/01/96



CONCERNED CITIZENS COMMITTEE
A NON POLITICAL ORGANIZATION FORMED WITH THE SOLE OBJECTIVE
OF PRESSURIZING GOVERNMENT TO ACT IN THE BEST INTEREST OF ITS
PEOPLE.

13 December 1995

THE CALL FOR THE REINSTATEMENT OF THE DEATH PENALTY

BACKGROUND

Recently a group of citizens formed the Concerned Citizens Committee after a particularly
brutal murder in their area.  The victim, Mrs Sheila Greener, had been a long time citizen of
Hillcrest and was well known and respected in the community. A public meeting was held at
the scene of the crime with the purpose of drawing attention to the incident

THE MURDER OF SHEILA GREENER

Mrs Sheila had stopped at a local garage to fill up with petrol and while still seated in her
vehicle, was approached by two would be car hijackers.  Her assailants failed in their attempt
to persuade her to hand over the keys to her car.

One of the assailants then promptly shot her in the head at point blank range in sight of
hundreds of passers by.  The two assailants then fled the scene in a getaway car which was
driven by a. third accomplice.

Due to the congestion in the area, the three suspects abandoned the vehicle and fled on foot.
It must be noted that the incident happened less than 100 metres from the Hillcrest Police
Station.

Unknown  to the two attackers (on the garage forecourt) a closed circuit television camera
was filming the events.  The faces of the two would be hijackers were clearly visible and the
police went able to identify the two culprits.

Three suspects were subsequently arrested a few days later. One of the suspects, the driver of
the getaway vehicle, turned state witness.

Since their arrest, we have established that there are a number of serious shortcomings in our
judicial system and have concluded that they are in part directly linked to the current spiral in
violent crime in our country.

With reference to the murder of Sheila Greener we ask you to disprove that the present
judicial system makes a mockery of justice.

THE JUVENILE OFFENDERS ACT

Sometime after his arrest, accused no 1 made a plea that he was under age 18 (a juvenile) and
was subsequently ordered to undergo a medical examination to establish his age. The medical



examination revealed his age to be 25 and under the current law he was remanded in prison
until trial.

It could be understood that accused no 1, by attempting to falsify his age, was attempting to
be released from prison and put in “A place of safety” as described in the new law, pertaining
to juvenile offenders.

A so called place of safety is a detention centre for young offenders awaiting trial, and is not a
prison.  Present safety measures at some of these centres leave a lot to be desired.  As the
Excelsior Place facility in Pinetown currently proves.

GRANTING BAIL TO MURDER SUSPECTS

Accused no 2, the murderer, is understood to be adults age.  What is disturbing however is the
fact that at the time of the murder of Sheila Greener, he was currently out on bail for murder
committed elsewhere in Kwazulu Natal.

Had he not been out on bail the events that led to this crime would have been somewhat
different.  Can the courts justify the reasoning behind the granting of bail to a suspect in a
murder case.  They can only argue that the evidence against a suspect is not sufficient enough
to warrant his detention in prison.

THE ABOLITION OF THE DEATH PENALTY

If the act of murder were seen for what it is; the most severe of all crimes against a society,
should the punishment then not fit the crime.  We all agree on the need to punish.  It is only
how we punish that is up for debate.

THE CALL FOR DEMOCRACY

Who should decide how a society metes out its punishment on criminals?  As it is society that
dictates its own norms (what it tolerated, and what it will not tolerate), it would automatically
follow that it is society that will decide.

We have a clear mandate to demand from you that you treat our call for the reinstatement of
the Death Penalty with the urgency it requires.

With reference to the draft constitution, chapter 2, Bill of Rights, sub section 10, “Right to
Life”, we support option 2.



PUBLIC PROTECTOR
REPUBLIC OF SOUTH AFRICA

PROVINCIAL PUBLIC PROTECTORS

MEMORANDUM:

The Office of the National Public Protector was established by Chapter 8 of the Constitution
of South Africa Act No 200 of 1993.  In tandem with its establishment Section 114 of the
Constitution, also seeks to establish the offices of Provincial Public Protectors in all the nine
Provinces.  For completeness sake Section 114 of the Constitution is quoted herein:

"114 Provincial Public Protectors.-

(1) A provincial legislature may, subject to sub-sections (2) and (3), by law provide
for the establishment, appointment, powers and functions of a provincial public
protector and for matters in connection therewith.

(2) A provincial law referred to in sub-section (1) shall not in any way derogate
from the powers and functions of the Public Protector.

(3) A provincial public protector shall be appointed by the Premier of a province in
consultation with the Public Protector, provided that the appointment shall be
confirmed by resolution of a majority of at least two-thirds of all the members
of the provincial legislature.

(4) A provincial public protector shall exercise and perform his or her powers and
functions in consultation with the Public Protector, who shall have concurrent
jurisdiction in the provinces."

In pursuance of the provisions of Chapter 8 of the Constitution, national legislation in the form
of the Public Protector Act No 23 of 1994 was promulgated. Section 12 of that Act enjoins
the Public Protector to formulate guidelines for Provincial Public Protectors.  The Section is
quoted hereunder:

"12

(1) The Public Protector shall as soon as possible after a provincial public
protector has been appointed under a law contemplated in section 114 (1) of
the Constitution, and after consultation with the provincial public protectors,
publish in the Gazette notice setting out general guidelines in accordance with
which a provincial public protector shall exercise and perform his or her
powers and functions as contemplated in section 114 (4) of the Constitution:
Provided that this subsection shall not be construed as prohibiting a provincial
public protector from departing from such guidelines in a particular case in
consultation with the Public Protector.



(2) Unless provided otherwise in a law of a provincial legislature contemplated in
section 114(1) of the Constitution, the provisions of section 5 up to and
including section 11 shall mutatis mutandis apply to a provincial public
protector in respect of an investigation into a matter by him or her.  Provided
that a reference to "Public Protector" shall be construed as a reference to a
provincial public protector, a reference to "Parliament" shall be construed as a
reference to a provincial legislature and a reference to "Minister of Finance"
shall be construed as a reference to the member of the Executive Council
responsible for finance."

The interim constitution and the Public Protector Act constitute the framework and
parameters within which the Public Protector presently operates.  Generally speaking it does
not seem as if there is a problem in understanding both pieces of legislation in the country. In
proof thereof, seven of the provinces have promulgated provincial legislation with a view to
establishing the office of Provincial Public Protectors.  They are currently engaged in
preparations to facilitate the appointment of Provincial Public Protectors.

Unfortunately, however, the appointment of Provincial Public Protectors has not been
completely without problems. On 28 November 1995 a Bill, seeking to ensure the
appointment of a Provincial Public Protector, presented in the Gauteng Legislature was
withdrawn by the MEC for Finance, Mr Jabu Moleketi prior to it being tabled. The main
reason given - by the MEC for the withdrawal was the fact that the recently released draft
constitution makes no provision for the establishment of a Provincial Public Protector.  He
stated that his concern was, should this position be established and someone appointed into the
post, in May 1996 the office would become unconstitutional and the province would be
compelled to pay out the newly appointed Public Protector for the contract period, this being
seven years.

Whilst there may be logic in the honourable MECs submission it cannot be said to be entirely
without problems.  The prevailing law at the moment is the interim Constitution and the Public
Protector Act Policies hare been formulated in terms thereof and Offices and Structures have
been established in accordance therewith.  It is in my view not proper to resist the
establishment of any office in terms of the interim Constitution purely because such
establishment might be eclipsed by provisions of the proposed new Constitution.  It is
axiomatic that just like it happened in the case of the present interim Constitution, there will
also be transitional arrangements provided for in the new or final Constitution.  Further, even
if consensus about all the clauses of the new Constitution is reached in May 1996, it does not
mean that that is the time when the new Constitution will come in operation.  The Office of
the President would have to promulgate a date on which the Constitution will come into
operation.  Such date will have to be fixed after having taken into account all the structures
that hare been established in terms of the interim Constitution.  Provision will have to be made
to ensure that contractual arrangements which may have come into being in terms of the
interim Constitution are not disrupted by provisions of the new Constitution.  Accordingly it is
inconceivable that a province would be put into a position where it would have to pay out a
newly appointed public protector for a contract period of seven years, purely because of the
coming into operation of the new Constitution.

It is correct that the recently released draft Constitution makes no provision for the
establishment of a Public Protector at provincial level . The office of the Public Protector is



dealt with in section 107 of chapter 7 of the working draft of the new constitution. It reads as
follows:

"107

(1) The Public Protector has the following powers, as regulated by national
legislation:

(a) to investigate any conduct in state affairs or the public administration at any
level of government that is alleged or suspected to be improper or to result in
any impropriety or prejudice;

(b) to report on that conduct; and

(c) to take appropriate remedial action.

(2) The Public Protector has the additional powers and functions prescribed by
national legislation.

(3) The Public Protector may not investigate court decisions.

(4) The Public Protector must be accessible to all persons and communities.

(5) Any report issued by the Public Protector must be open to the public, unless
exceptional circumstances to be prescribed by national legislation require that a
report be kept confidential."

As can be seen, there is no mention of Provincial Public Protectors.  The fact of the matter is
that the Provincial Public Protectors as presently envisaged were not established as an
academic exercise. There is a crying need for the delivery of Public Protector services closer to
the people.  The sheer vastness of the country, geographically speaking, is such that the
National Public Protector cannot operate effectively in all the provinces without regional
offices in the provinces. The amount of work and complaints already lodged at the National
Public Protector's office is presently more than that office can cope with.

If it is envisaged that such regional offices will in future resort directly under the office of the
National Public Protector, this matter ought to be dealt with directly either as a clause in the
Constitution or in the transitional arrangements referred to above.  If this supposition about
provincial offices resorting under the National Public Protector is correct, the scenario as I
foresee it would be as follows: The Provincial Public Protectors and whatever infrastructure
they might have established at the time of the coming into operation of the new Constitution
would remain in place. The contractual obligations would also remain in place. There would
probably be a name change but the status would remain the same in respect of the office
known as the Office of the Provincial Public Protector.  There could be no downgrading of the
status of the office because this is necessary for the effectiveness thereof.  With regard to
funding, the transitional arrangements would ensure that for the current financial year the
provinces would provide for the provincial officer and provision could be made for a change
over for financing at national level in the subsequent financial year if this is what is intended.



The working draft of the new Constitution is silent on these matters and the purpose of this
memorandum is to make an urgent request to the Constitutional Assembly to state clearly how
this matter of Provincial Public Protectors is to be dealt with in future.  A copy of a
memorandum received from the Provincial Service Commission, Gauteng in which they raise
their concerns is annexed hereto for easy reference marked "A".

ADV S A M  BAQWA
Public Protector
23 January 1996

PROVINCIAL PUBLIC PROTECTORS

ADDITIONAL MEMORANDUM:

In the Memorandum from the Gauteng Provincial commission (Paragraph 5) a solution is
proposed. There is an erroneous reference to section 25 of the Public Protector Act (The Act
only has 5 sections).

This was probably meant to refer to section 3 of the Public Protector Act 23 of 1994.  In my
view section 3 does not provide a solution.  The Deputy Public Protector referred to in that
section is one to be appointed at National Assembly This becomes clear upon reading Section
3(2)(b) which refers It sub-paragraph (ii) thereof to the National Assembly and the Senate.  In
my view a generous interpretation of Section 3 would conflict with the provisions of section
114 of the Constitution.

Accordingly, I re-iterate that in my view this matter can only be solved via the new
constitution or through transitional arrangements.

ADV  S A M BAQWA
Public Protector
24 January 1996

A

PROVINCIAL SERVICE COMMISSION
OFFICE OF GAUTENG

ANNEXURE:

APPOINTMENT OF PROVINCIAL PUBLIC PROTECTOR

1) Section 114 of the Interim Constitution makes provision for the establishment of a
provincial public protector.

2) The provincial public protector must be appointed in terms of provincial legislation.



3) A draft bill setting out the above was scheduled to be tabled in the provincial
legislature on 28 November 1995, however, prior to it being tabled it was withdrawn
by the MEC for Finance, Mr Jabu Moleketi, as the recently released Draft Constitution
makes no provision for th establishment of a provincial public protector.

4) We understand from Advocate Selby Baqwa that there is a need for the establishment
of the provincial public protector as the national public protector, is unable to deal
properly with problems that emanate from the provinces.

Our concern is that, should this position be established and someone appointed into the
post, in May 1996 the office will become unconstitutional and the province shall be
compelled to pay out the newly appointed public protector for the contract period, this
being seven (7) years.

5) A solution, which we believe would be acceptable to all parties, would be for the
national public protector to appoint deputy public protectors, in terms of S25 of the
Public Protector Act, No 23 of 1994.    The deputy public protectors could be situated
in the provinces;  effectively they would function as provincial public protectors, but
established in terms of the national legislation.

In this way the national public protector would have the assistance that is required, this
being public protectors situated in the provinces, and the province would have a public
protector with specific knowledge of the province appointed by the national office
whose position would not become unconstitutional in May 1996.

6) We hope that this suggestion in acceptable to all parties.   If it is Advocate Baqwa
approves, we shall facilitate the appointment of the deputy public protector, in the
same way that we would have facilitated the appointment of the provincial public
protector, on behalf of the national public protector.

We look forward to hearing what your views are regarding this suggestion.

9 January 1996



16 February 1996

RIGHT OF OWNERSHIP IN THE CONSTITUTION

I hereby wish to advise that Options 1 and 2 as proposed in the draft Constitution are
unacceptable.

The above options should not be contained in the Constitution and are therefore rejected.
Option 3, which guarantees the acquisition, retention and trading of property and therefore
right of ownership, would be the only practical clause.

No person should be prevented from exercising these rights, as guaranteed by negotiations in
CODESA, the interim Constitution and by the President.

A A TRUTER



Ladismith Farmers' Association

15 February 1996

RIGHT OF OWNERSHIP CLAUSE IN THE CONSTITUTION

In our capacity as a Farmers’ Association with ninety members we wish to object most
strongly to any amendments to the Right of Ownership Clause in the Constitution.

We find it totally unacceptable that the property right of the individual is disregarded in the
Constitution or not clearly recognised.

We fully support the right to own property and we insist that it should be protected
unequivocally by the Constitution.

SECRETARY : LADISMITH FARMERS' ASSOCIATION



15 February 1996

RIGHT OF OWNERSHIP CLAUSE IN THE CONSTITUTION

I, the undersigned, hereby object to the right of ownership clause in the constitution.

I believe that the South African land registration system is one of the best in the world.
Options included in the constitution are now affecting the system not only to the disadvantage
of land owners, but also to the disadvantage of the country in general.

It is undoubtedly in the interest of the country to sometimes expropriate land for communal
purposes from an individual owner.

Such expropriation, affecting the individuals private right, should however be coupled with
fairness and conservatism.  I believe that the third option is closest to the norm, but not
options one and two.

(a) option 1 is unacceptable as the individuals right of ownership is not acknowledged as a
basic right.  No civilised legal system would undervalue this.

(b) The second option affects the individuals right too, as the right to compensation is
made arbitrary and not compulsory.

With both options 1 and 3 I object to allowance for the history of acquisition as it creates the
possibility that acquisition through a donation, bequest or other form of "free" acquisition
could be affected.  Farms mostly change hands as a result of a bequest.  I believe that this
requirement should be scrapped in both options as provision has already been made for this in
the condition on land acquired after 1913 in terms of discriminatory laws or practices.

I appeal to the writers of the constitution not to affect this basic right to the disadvantage of
the country's individuals.

M A J TWEART



INTERNATIONAL FUND FOR ANIMAL WELFARE (IFAW)

COMMENTS ON THE DRAFT CONSTITUTION'S SECTION ON THE 
ENVIRONMENT

1.  PROBLEMS ASSOCIATED WITH THE PRESENT CONSTITUTIONAL CLAUSES

* No mention of inter-generational equity, i.e., the fact that present generations
must not endanger the ability of future generations to meet their needs.

* No reference to the fact that wildlife management regimes must be based on
valid scientific information.

* The use of the term "sustainable development and use of natural resources" will
open the doors to misinterpretation and enshrine the adoption of consumptive
wildlife use practices in the South African Constitution.  This would provide
political and legal acceptance of a hitherto hypothetical market theory, which is
likely to lead to over-exploitation of wildlife, increased national impoverishment
and loss of biodiversity.

2. AIMS OF THIS SUBMISSION

The aims of the following submission are:

* To show that the simple discrepancy between theory and practice poses the
chief limitation of the arguments in favour of the so called sustainable use of
natural resources, which by many is equated primarily with consumptive use (i.e.
sport hunting, game ranching, trade in life or dead animals or their parts and
derivatives etc.)

* To encourage those forms use of natural resource which are truly sustainable.

3. DEFINITION

In the text of the Convention on Biological Diversity, sustainable use is defined
as "the use of components of biological diversity, thereby maintaining its potential
to meet the needs and aspirations of present and future generations."

More recently it has become fashionable to interpret the term sustainable use in
the context of wildlife having to pay for the very right of existing [Child & Child,
1990;  see Eltringham, 1994, also Baskin, 1994].

For the use of a wild resource to be sustainable for an indefinite period it requires
ecological, biological, economic and social sustainability [Allen & Edwards,
1995].

3. APPLICATION AND GUIDELINES
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* There are no generally accepted guidelines to help wildlife managers to
determine whether or not wildlife use is sustainable.

4. RELEVANT BACKGROUND INFORMATION

* Biological Sustainability versus Economic Sustainability.
Biologically sustainable means that populations will not be reduced to levels
which may threaten their future survival throughout the species' range.  On the
other hand, exploitation of a species, even to the point of extinction, may well be
economically sustainable in the long-term, provided the obtained returns have
been invested in a profit-making way.

* Direct consumptive use of wildlife by local communities versus international
commercial consumptive use of wildlife populations.
While wildlife use at a strictly local level may well be sustainable in the long-term,
consumption wildlife use practices which cater for external demands, such as
commercial hunting and game ranching, are generally not sustainable in the
long-term (Eltringham, 1994;  Geist, 1988, 1994;  Lavigne & Geist, 1993; 
MacNab, 1991;  Norse, 1993;  see also Lavigne et al, 1995].  This is in part due
to the fact that the establishment of international legal markets provides an
incentive for poaching and illegal trafficking [see Geist, 1985, Lavigne et al,
1995, also Maas, 1995].

In contrast to direct consumptive use of wildlife by local communities, which has
a long historical tradition throughout Africa, the commercial consumptive use of
wildlife populations on an international scale has not been a part of traditional
African cultures.

* Short-term versus long-term sustainability.
Stimulating an international marked will almost invariably lead to demand
outstripping supply.  It has been shown that only species with a high reproductive
potential (Ehrenfeld, 1970;  Hoyt, 1994), which are of comparatively low
economic value, may potentially be used in a biologically and economically
sustainable way, provided that legislation, enforcement and compliance are
adequate (Caughley, 1993;  Lavigne et al. 1995).  These conditions are clearly
not fulfilled by most species which are subject to large scale commercial interest
today.

* The Role of Non-consumptive Use in Sustainable Development
Tourism can provide a viable and realistic long-term solution to the problem of
creating and distributing wealth to local communities through a non-consumptive
sustainable use of the environment, including wildlife.  It offers income to a wide
spectrum of the population through chiefly service-related activities in a truly
sustainable way.

4. CAPITAL FLOW AND THE EXPLOITATION OF DEVELOPING COUNTRIES
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While professing concern about the welfare of human populations in developing
countries [e.g. UNEP, 1992, Johnson, 1993;  Sturgeon & Hylton, 1995], the proponents
of so called consumptive sustainable wildlife use are advancing external short-term
economic interests, which will encourage the further depletion of natural resources in
the developing world [see also Lavigne et al, 1995].

5. PROBLEMS WITH COMMERCIAL GAME HUNTING

* Since 1990 there has been 71% increase in the number of foreign animals,
mainly mammals killed and imported to the US by American trophy hunters
[27,205 in 1990 to 48,582 in 1993).  Over the same period, the number of
animals listed on the CITES Appendices as endangered or threatened, killed and
imported by American trophy hunters increased nearly seven-fold by 674% to 17
953 in 1993 [Telecky and Lin, 1995].

* Commercial game hunting practices and regulations are open to abuse [see
Telecky & Lin, 1995].

* The rarer a species becomes in the wild, the more desirable the trophy is to
some sport hunters (WWF, 1993, Telecky & Lin, 1995).

* Instead of becoming available to local communities, the overwhelming proportion
of money raised through trophy hunting  ends up either with hunting outfitters
which are based in developed countries or in the hands of already wealthy
private game ranch owners (see Telecky & Lin, 1995;  also Lavigne et al. 1995).

* Examples where local communities do benefit from commercial hunting
operations such as CAMPFIRE in Zimbabwe and ADMADE in Zambia are
subsidised by American tax funds through USAIDF at a rate of approximately $2
million per annum.  It is chiefly due to these subsidies that funds become
available to indigenous populations (Telecky and Lin, 1995).

6. PROBLEMS WITH INTERNATIONAL COMMERCIAL TRADE IN WILDLIFE OR
WILDLIFE PRODUCTS

* The trade in wildlife is almost exclusively a luxury trade;  the demand comes from
rich countries, the supply comes from developing and often less affluent
countries, where in some cases, wildlife is all there is left to sell [Seager et cl.,
1995].

* Putting a value on dead wildlife increases a species' "extinction potential"
(Ehrenfeld, 1970).

* Where the prevailing interest rate exceeds a species' population growth rate
(e.g., elephants, whales, old growth forests), deliberate over-exploitation of a
species can be financially profitable if the returns are invested (Clark 1973 a.b.
1989;  Caughly, 1993).
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* Lack of effective legislation and subsequent inadequate enforcement in South
Africa enable illegal trade (Bodasing & Mulliken, 1996).

EXAMPLES OF OVER-EXPLOITATION THROUGH COMMERCIAL CONSUMPTIVE
USE OF WILDLIFE

* The quagga, a zebra-like animal provides a vivid example for the over-
exploitation of wild animals in South Africa in the past.  The last wild quagga was
shot in the velt by European settlers in the Cape in 1867 [see Rosenblum &
Williamson, 1988].

* According to a local observer, since the 1970s hunting has led to a 90% decline
in animal numbers in the Linyanti region of northern Botswana (Telecky and Lin,
1995).

* Western Atlantic bluefin tuna;  reduced from an estimated 225,000 in 1970 to
22,000 in 1990.

* Northern cod;  the spawning biomass off Canada's East coast was reduced from
about 1.6 million tonnes in 1962 to an estimated 15,000 tonnes in 1992.

* Bengal tiger;  hunted for its pelt and penis, from about 100,000 at around 1900 to
no more than 5000 today (Thapar, 1995).

* Black rhinoceros;  from 65,000 in 1970s to 15,000 in 1980, to about 2,500 today
(Cumming et al., 1990).

* African elephant:  from an estimated several million in 1900s to 1.3 million in
1979 to approx. 600,000 today (see e.g. Pagel & Mace, 1991;  WWF, 1993).

* North American bison;  originally about 60 million to virtual extinction by
indiscriminate hunting during the past century.

* Whales;  systematic over-exploitation of all the great whale species (Gaskin,
1982;  miller 1992).

7. CONCLUSION

* Conservation and long-term benefits to local communities require ecological
sustainability.

* The evidence presented above indicates a consistent pattern.  There is no
reason why this pattern should be broken if South Africa decides to embrace the
concept of commercial consumptive wildlife use.
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* The implementation of large scale consumptive use programmes will break down
the historic relationship between the people of Africa and their environment.

* The principle of so called consumptive sustainable use is a revamped version of
an old concept which will result in short-term economic benefits primarily to
external and/or elitist interest groups.

* Wildlife tourism, which is incompatible with consumptive ways of using wildlife
such as sport hunting, provides an attractive and truly sustainable and tested
solution to South Africa's economic future.

8. ALTERNATIVE WORDING OF THE RELEVANT CLAUSES

'to secure that development and the use of natural resources is ecologically
sustainable while ensuring that future generations have all the options to meet
their own needs.'

A bibliography is available on request.
A personal presentation on the issues raised in this submission can be arranged. 
DR. BARBARA MAAS

Lead Scientific Advisor
International Fund for Animal Welfare (IFAW)
Johannesburg



28.01.96

May I comment on certain aspects of the constitution.

1. Language : All languages must be respected and people should be able to use their own
mother tongue. It is impractical however to have 11 official languages. Donald Woods in
his London letter states this too. We should have English as our official language as it is
universal whereas none of the others are.

2. Property : All person must have the right to own private property e.g. a home.

3. Affirmative action :All persons must get jobs on merit only. No one should lose a job so
that another can be given that job. Two wrongs never make a right! This subject has caused
a lot of trouble in other countries viz America. It still is causing problems there. We have
enough  problems here.

4. Justice : Crime and violence in this country must be curbed by strict laws and even juveniles
must be put in a secure place of safety if they commit crimes. The people of this country are
feeling very insecure about this subject. Recently a colleague of mine living near Debe Nek,
his wife and daughter were killed by a mob! This sort of thing must stop. It is certainly not
democracy.

5. Human Rights : All people must have the same rights. But remember eventually people do
not appreciate what they get for nothing. They also must be reminded that rights bring
responsibilities!

(Miss) S A Sterling



COMMUNITY LAW CENTRE - UNIVERSITY OF WESTERN
CAPE

COMMENTS ON THE CRIMINAL PROCEDURE PROVISIONS OF THE BILL OF
RIGHTS

2 February 1996

1. SECTION 13: PRIVACY

The word unreasonable should be included in s 13:

"Everyone has the right to privacy, including the right not have unreasonably

(a) their person or home searched ....

The right to privacy, as presently formulated, contains no internal qualifier whatsoever.  Thus
every limitation of the right must be justified in terms of the limitation clause.  This will lead to
the following unsatisfactory result.  All searches must be justified by the state as being
reasonable and/or necessary.  This is done in terms of the two principal rules: (a) there must be
a reasonable belief that an article which affords evidence of the commission of an offence, may
be found in a person's sphere of privacy; and (b) absent exigent circumstances, that there must
be prior judicial authorization in the form of a search warrant.'

In a number of well-recognized situations (accepted in the USA, Canada and other
jurisdictions) the police may dispense with both these requirements by holding a roadblock for
the purposes of road safety; no individualized reasonable belief or a search warrant is then
required.

In order to justify a roadblock, the state must prove, in terms of the Draft Constitution, an
exception of an exception, a task that could be very difficult if not impossible in terms of the
limitation clause.

As the privacy provision now reads, instead of reserving the limitation clause for exceptional
cases, it is used to justify the ordinary and totally acceptable police powers of search and
seizure.  The consequence of the proposed amendment would be that the usual rules of search
and seizure would be developed in terms of what is reasonable or not, resorting only to the
limitation clause in exceptional circumstances.

The prohibition against unreasonable searches and seizures is the standard way in which the
right to privacy is expressed in both international instruments and national constitutions.

2. SECTION 34(1)(d): BAIL



Option 2 is preferred.

Option 1 is subject to the following critique:

The wording of option 1 suggests a very elusive right.  First, the provision refers to the right
to be released without bail, that is to say, with no limitations on the accused's freedom of
movement or property.  Second, an accused has a right to be released with bail, that is, with
limitations of varying degrees (and often very severe) on the accused's rights to movement and
property. when is the accused the holder of the unconditional right to be released and when
not?  Third, when the interests of justice so requires, there is no right to be released at all.
What, then is the nature of the right?

The wording of the provisions does not accurately reflect the nature of the right.  The core
elements of the right are, first, that the infringement of an accused's right to freedom pending
the outcome of the criminal proceedings should be decided by a court of law; second, the
court of law should consider the accused's freedom at his or her first compulsory court
appearance and until finality is reached in the case; and third, a court of law should decide the
issue in accordance with the interests of justice.  In short, an accused has a right to have his or
her release considered by a court of law in accordance with the interests of justice.  The
interests of justice will be prejudiced if there is no trial (when the accused absconds), when the
trial will not be fair both to the accused and the state (where an incarcerated accused will be
hampered in his or her defence or where the accused destroys evidence or intimidate witnesses
to the prejudice of the state), or where other purposes of criminal justice will be defeated
(when the accused commits further offences).

The decision whether or not to release an accused is made with reference to the following
questions.  The first question is whether the interests of justice will be prejudiced if the
accused is released with only a warning to appear on the next court date.  If the answer to this
question is no, then the accused should be released.  If the answer is yes, then the court has a
further decision to make.  Can the interests of justice be safeguarded through the impositions
of conditions, such as the payment of a bail amount or the imposition of bail conditions.  If the
answer is yes, then the accused should be released on appropriate bail conditions.  If the
answer is no, then, the accused should remain in custody.  Further rules may come into play
when it is not clear whether the interests of justice will be prejudiced.  In a case of uncertainty
the accused may receive the benefit of the doubt.

From this systematic analysis, it is submitted that the interests of justice are not limited to the
question whether the accused should be detained, but are relevant to bail decisions in all its
aspects.

Option 2 is thus preferred because it more accurately describes the bail process.  First, the
right to be released is subject to reasonable conditions.  This means that bail conditions must
be reasonable in terms of the principles of bail.  This is another way of saying that the release
must be in the interests of justice.  Likewise, bail may be denied where the interest of justice so
require.



In both options there is no location of an onus of proof on any party.  The Court held in Ellish
v Prokureur-Generaal. WPA 2  with regard to s 25(2)(d) of the interim Constitution (similar to
the wording of option 1) that there is no question of any party having to shoulder a burden of
proof because the court must hold an inquiry whether the accused should be released.  The
wording of option 2 does not change the structure of the bail decision in any way.  There can
be no onus of proof; the court must hold an inquiry in accordance with accepted bail
principles.

3. SECTION 34(3)(1): TO BE SENTENCED WITHIN A REASONABLE TIME
AFTER BEING CONVICTED

This provision should be deleted.

The Draft contains two provisions pertaining to a speedy trial.  Section 35(3)(c) provides in
general that a trial should be held within a reasonable time while s 35(3)(1) has a more specific
focus - after conviction a person has a right to be sentenced within a reasonable time.  The
interpretation of these two section, particularly in conjunction with one another, may lead to
different conclusion on the question when the clock stops running in calculating whether there
was unreasonable delay, more particularly, whether appellate delay should be included in the
period of review.

The word "trial" in s 35(3)(c) could be given a broad meaning to include the appellate or
review proceedings.  First, s 35(3)(c) contains three distinct rights; public trial, in an ordinary
court, and a speedy trial.  The rights to a public trial and an independent and impartial court
are clearly applicable to appellate or review proceedings.  A consistent interpretation of

the word "trial" would thus refer to the whole of the proceedings until finality is reached on
appeal or review.  Second, this interpretation is also consistent with the way in which "trial" is
used in the opening line of s 35(3).  The right to a ,fair trial" includes the right "of appeal to,
or review by, a higher court" (art 35(3)(n)).  A trial is thus not restricted to the proceedings in
the trial court, but encompass the whole of the proceedings including appellate or review
proceedings.

The idiosyncratic provision that an accused person has the right ',to be sentenced within a
reasonable time after being convicted", may suggest a different conclusion.  A literal and plain
reading of this provision leads one to the conclusion that an accused has two separate rights
pertaining to the speedy completion of proceedings.  The first right, contained in s 35(3)(c), is
limited to a speedy trial up to conviction, whereafter a second right, s 35(3)(1), kicks in.

The necessity of the latter provision is hard to fathom as the evil which the right to a speedy
trial seeks to eradicate is seldom tardiness on the part of the prosecution to proceed with
mitigation of sentence. (I have yet to come across such a provision in another constitution or
international instrument).  The dominant players in the sentencing process are usually the
accused (advancing mitigating factors) and the court (deciding upon a suitable sentence), and
in practice they are seldom dilatory in the execution of these tasks.  The only advantage of s



35(3)(1) may be that the right to a speedy pronouncement of sentence brings explicitly the
conduct of the sentencing officer under review.

It is submitted that s 35(3)(1) should be deleted as it adds nothing to the right to a speedy trial.
To the contrary, it limits the right by excluding by necessary implication the right to speedy
appellate proceedings, a right which has been recognized by the European Court of Human
Right S3 and the Zimbabwean Supreme Court.4

4. SECTION 35(4): EXCLUSIONARY RULE

Evidence obtained in a manner which violates any right in the Bill of Rights may be excluded if
the admission of that evidence would render the trial unfair.

The exclusion of evidence obtained in violation of any constitutional right on the basis that it
"would bring the administration of justice in disrepute,,, is borrowed from s 24(2) of the
Canadian Charter of Rights and Freedoms.  In interpreting the interim Constitution, a South
African Court has also borrowed the concept.5

There are a number of difficulties with the concept of bringing ',the administration of justice in
disrepute,'.  From the Canadian jurisprudence it appears that the concept of "disrepute" has
not be very useful.

First, it is incorrect to talk about the admission of evidence bringing the administration of
justice in disrepute.  In the leading Canadian decision of Collins v the Queen 6 Lamer J (later
Chief Justice of Canada) opined that since the police conduct which violated the Charter, has
already brought the administration of justice in disrepute, the purpose of s 24(2) of the
Canadian Charter is "to prevent having the administration of justice brought into further
disrepute by the admission of evidence into the proceedings".  Thus, the phrase does not
describe accurately the reason for the exclusion of evidence.

Second, implicit in the criterium is a proportionality test.  The classical example is that where
the violation is trivial and the offence is serious, then the exclusion of the evidence would
bring the administration of justice in disrepute.  In Canada this balancing test does not hold
because the seriousness of a crime does not outweigh a violation that would lead to an unfair
trial.  In Canada the most important test whether evidence should be excluded, is whether it
would render the trial unfair, irrespective of the seriousness of the crime.

Third, it is conceptually difficult to determine in whose eyes the administration of justice is
being brought in disrepute.  The Supreme Court of Canada has said that it is neither the
judgment of the court nor the result of a popular opinion poll.  It not very helpful to refer to
the mythical a reasonable person "dispassionate and fully apprised of the facts" 7.  As a
yardstick, the test is thus not very useful, indeed it is misleading.

In grappling with the concept the Canadian Supreme Court has developed two basic tests
which determine the exclusion of evidence.8 First, would the evidence obtained in violation of
the Charter lead to an unfair trial?  A trial would be unfair where an accused is conscripted to



provide self-incriminating evidence, such as a confession.  This will be the case where an
accused has been denied access to a lawyer before making the confession.  Second, has the
violation of a Charter right been serious, deliberate or flagrant?  The admission of such
evidence would amount to a condonation by the court of the unconstitutional police conduct.
A third test, which the courts refer to but is never determinative, is whether the exclusion of
evidence would bring the administration in disrepute.  In terms of this test the court must
apply a proportionality test; does the seriousness of the offence outweigh the violation.  In
practice, however serious the offence, if the admission of the evidence would lead to an unfair
trial, the evidence is excluded.

It is submitted the exclusionary rule which the Supreme Court of Canada has developed is
more concerned with the fairness of the trial than with the repute of the administration of
justice in general.  The exclusion of evidence is not to punish or deter police officers, 9

although it may be an additional advantage if it secures compliance.10 The aim of the decision
on exclusion is thus not to rectify the harm done by the police, but to prevent that the use of
unconstitutionally obtained evidence results in an unfair trial.  The aim is thus not to provide a
remedy for past wrongs, but to ensure that the right of the accused to a fair trial is not
jeopardized by the past wrongs of the police.

At the trial stage, when the issue of evidence is relevant, two constitutional rights in particular
may be compromised by police or prosecutor's wrong doing: first, the right not to be
compelled to be a witness against oneself (the right to remain silent, not to be compelled to
make any confession or admission), and second, the right to an impartial court.  In the latter
case, a court which condones a blatant constitutional violation by the police, takes the side of
the prosecution in its efforts of obtaining a conviction at any cost, thus compromising its
impartiality.11

It is thus proposed that the exclusionary rule should reflect these concerns.  The admission of
any evidence which would compromise these rights, which stand central to a fair criminal trial,
undermines the constitutional nature of the proceedings.  The aim of the exclusionary rule is
thus to protect and promote the integrity of the criminal trial now based on constitutional
principles.  The exclusionary rule thus reinforces the constitutional values of the trial process.

What is required is a clear link between the violation and the trial because not all pre-trial
violations have any significance for the trial or can be remedied by it.  For example, an
unconstitutional arrest has no effect on the court's jurisdiction.  The question is thus narrow;
will the pre-trial violation lead to an unfair trial?  In short, the rationale for the exclusionary
rule is the preservation of judicial integrity defined in terms of the principles of a fair trial.

The use of a fair trial criterium is precise and clear and should thus be substituted for the
vague and imprecise term of "bringing the administration of justice in disrepute".

Finally, it should be stressed that the exclusion of evidence must fall within the discretion of
the trial court.  A mandatory duty to exclude evidence (as is proposed in the Draft) would lead
to unacceptable results and would indeed undermine the fairness of the trial from a societal
point of view.  It is thus submitted that the word "must" should be replaced by "may".



1 See Criminal Procedure Act 51 of 1977, s 20 and 21.
2 1994 (2) SACR 579 (W).
3 Wemhoff v FRG 27 June 1968, Series A, no 7, 5 s18; Eckle v FRG 15 July 1982, 
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7 Collins v the Queen supra 524.
8  First formulated in Collins v the Queen supra.
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10 Van der Merwe 1992 Stell Law Review 185.
11 See Van der Merwe 1992 Stell Law Review 184.
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Date sent: Tue, 06 Feb 1996 21:46:20 +0200
From: Doug Davey <davey@pixie.co.za>
Organization: Design World
Subject: INTELLECTUAL RIGHTS

I and many like me would like to see the following included in the Constitution.

INTELLECTUAL RIGHTS
Everyone has the right to the protection of the moral and material interests resulting from any
scientific, literary or artistic production of which they are the creators.

Doug Davey



National Association of Democratic Lawyers
Western Cape Branch

22 February 1996

Nadel Gender Desk
DRAFT SUBMISSION ON EQUALITY CLAUSE

Clause 8.1
We strongly support the inclusion of "and benefit of the law”, in the understanding no that
it signifies a substantive notion of equality, which contemplates the possibility of different
treatment to achieve the goal of equality and acknowledges the defects of the early US
jurisprudence which assumed that "equal" meant "identical".

Clause 8.2
For several reasons we prefer option 2, with a minor amendment - our motivation being as
follows:

1. Option 1 does not grant a right to equality, therefore to state what constitutes equality
could create confusion. Is Option 1 merely a tool of interpretation or does it have the status of
an enforceable interest?

2. Although it is conceptually important to see affirmative action as a legitimate vehicle
for the achievement of equality and not as a derogation from equality, we do believe that
affirmative action measures and policies should be subject to the criterion of reasonableness
which is contained in the limitations clause.  Option 2 expresses affirmative action as a
limitation of equality, therefore it would be subject to the limitations clause.  If it is considered
problematic to frame affirmative action in the negative, an internal modifier of reasonableness
should be included.

3. We do not am the use of the final phrase in Option 2 being, "in order to enable their
full and equal enjoyment of all rights, freedoms and liberties". It is unclear again, whether this
phrase is intended to be an interpretive guideline or the expression of a right, and such
ambiguity should be avoided in the Bill of Rights.

Clause 8.3
We wholeheartedly support the inclusion of the list of grounds and the term "direct or
indirect" and we support the inclusion of the phrase "but not limited to so as to retain
flexibility in equality jurisprudence.

Clause 8.4
If the term "unfair discrimination is retained, we support the onus provision in this subclause.



BILL OF RIGHTS:
Vertical and Horizontal Rights

21 February 1996

This memorandum argues that rights conferred by the Bill of Rights in the Constitution should be
vertical only, that is to say, rights of private persons against the state.  The Constitution is not the
appropriate place to regulate the rights of private persons among themselves (horizontal rights),
and to attempt to do so would have a number of highly undesirable effects.

The memorandum is in two parts.  The first part sets out the arguments of principle and the second
part sets out concrete illustrations of the points which are made.

PART I
1. Of the numerous constitutions in the world which contain bills of rights (there must be at

least fifty), we know of not a single one in which horizontal rights are expressly conferred.
There have been one or two cases where courts have very tentatively attempted to make
horizontal applications but these are novel, tentative and controversial.  The significance of
this fact is threefold:

a) If some fifty countries have decided not to do something there is probably a good
reason for this decision.

b) The real effect of conferring horizontal rights in a constitution has not been tested
anywhere.  The danger, therefore, of undesirable, unintended consequences is
extremely high, and there is no guidance from international experience as to how to
handles these consequences.

c) A very important point: since those who propose horizontal rights are proposing an
untried and unprecedented innovation, the onus surely is on them to show that this
innovation is practical and desirable rather than on those who oppose it to show that
it is undesirable.

2. The conferring of horizontal rights in a constitution is not in accordance with the nature and
purpose of a constitution.  The constitution is the agreement in terms of which the state is
constituted.  It confers power on the state and sets the limits of that power.  These limits
have to be entrenched because there is a particular temptation to those who at any time
control the power of the state to extend that power, especially with purpose of perpetuating
their control.  The rights of individuals among themselves are defined by the common and
statute law.  There is no similar reason why this law should be entrenched.



3. The relationship of individuals among themselves and the relationship of individuals to the
state are so different that it is highly inappropriate to attempt to deal with them by the same
measures.  This is for two reasons:

a) The state has no rights. it has only functions, so there is no conflict between the
rights of individuals over/against the state and the rights of the state.  The rights of
individuals, however, are in conflict with each other and any increase in the rights of
individuals must also, and at the same time, be a reduction in their rights since every
individual has to accommodate the increased rights of other individuals.  The
constant need to adjust the resulting conflicts is a very good reason why ordinary
law among individuals should not be entrenched.

b) The need for a bill of rights over/against the state derives from the fact that
historically in South Africa and, indeed, in most states in the world, the state had
absolute unlimited power.  There was nothing in South African law as it existed
prior to the present interim Constitution to prevent the repetition of the crimes of
Stalin, Hitler or Pol Pot.  If the South African Parliament had passed a law that all
Jews should be put to death, that would have been the law.  Even under the existing
Constitution (and under most constitutions) the state has absolute and unlimited
power over all persons resident under its Jurisdiction except to the extent that this
power is limited by the Constitution.

The relationship of private persons among themselves could not be more different.
The whole system of common law and much statute law regulates their mutual
relations and there are in fact almost no situations where one person has power over
another where that power has not been conferred voluntarily be agreement, either by
contract or by voluntarily entering into a place where the other person is in control
(eg a restaurant where there is a no smoking rule).  This means that any attempt to
"enlarge" the rights of rights of people over against each other will necessarily
diminish the right of freedom of contract.  For example, does the right of freedom of
speech (interpreted horizontally) make it impossible to sign a confidentiality
agreement?

It is by now perfectly well established that to deprive people of the right to contract
is not to increase their rights but to impose disabilities on them. Disabilities of this
kind which were in the past imposed on women in the common law (and which have
since been abolished) were correctly seen not as an increase but as a derogation of
their rights.



The one exception to the principle that nobody has power over another which has not been
conferred by voluntary agreement is the power or parents over children.  This, however, is
already elaborately (and, I would suggest, amply) circumscribed by existing law.  The
existence of child abuse is not a result of inadequate law but of the extreme difficulty of
policing the existing laws in this area.

4. Not surprisingly in view of what has been said above, many rights which are traditional in a
bill of rights, having been formulated to be vertical only, will, if applied horizontally, give
rise to gross absurdities or irresolvable conflicts.  It is not argued that the courts will in fact
make decisions which are absurd.  The courts will no doubt find a reasonable way of
interpreting the horizontal bill or rights.

This, however, gives rise to the next major objection.  The courts will be forced to interpret
the bill of rights in ways which will appear to the man in the street to amount to sophistry,
or to the court merely inventing the law.  Thus highly controversial issues of social policy
(eg abortion) will be seen to have been determined not by the elected representatives of the
people but by an unelected and irremovable constitutional court.  This is extremely
undesirable.  The prestige of the courts and the justification of their non-elected and
irremovable status is based on the perception that the courts are engaged in bona fide
interpreting and applying a law which has a separate existence and a legitimate origin.  As
soon as this ceased to be so the courts become a target for attack while one of the
fundamental functions of democracy, to ameliorate social conflict by giving the losers in any
policy debate the prospect of reversing the decision through the polls, is lost.

5. The fact that the Bill of Rights applied horizontally will not be able to be applied literally has
a further extremely undesirable consequence.  This is perhaps the worst of all.  It will not be
possible for anybody to foresee with any confidence what decisions the courts will come to.
The whole structure of common and statute law on which daily life - both commercial and
personal - is based, will be thrown into doubt and until the courts have rules on any
particular matter, there will in effect be no law.  The resulting uncertainty is likely to inhibit
all kinds of transactions, causing serious economic damage.  It will increase litigation, which
is costly, and, perhaps most seriously, it will give rise to a huge number of decisions which
will be unjust.  The object of a system of private law is that private actors, knowing what
the law is, should be able to arrange their transactions in such a way that their honest
expectations will be fulfilled.  In the absence of law this cannot be done and disputes will
constantly arise between people, both of whom acted in complete good faith, so that no fair
resolution is possible.

It is true that certainty in the law in the sense that the outcome of any case where the facts
are known can be foreseen with certainty, is not attainable in the real world, but his does



not mean that the legal system should not strive to approximate to such certainty in every
way that is practically possible.

PART 11

The points raised here are purely by way of illustration.  The arguments raised in relation to a few
rights (or others very similar to them) can easily be developed in regard to practically every clause
in the Bill of Rights.  To avoid undue length I am confining myself to a small number.

I shall address first some of the most uncontroversial of the first generation rights.
(i)      The right to life and the death penalty

The decision of the Constitutional Court outlawing the death penalty in terms of the right to
life was based on the assumption (by implication only but nevertheless perfectly clear) that
the right to life is vertical only.  If the right to life is also horizontal, the law against murder
is part of the Constitution, of equal force with the right to life against the state; and the
Court was called upon to embark on investigating the trade-off between the right to life of
the convicted murderer and the right to life of the murder victim and the potential murder
victim; to come to a decision on the highly controversial issue of whether the death penalty
saves more lives than it costs.  If it does, the death penalty ought to be preserved.

This is an issue on which there is massive controversy and an enormous amount of
inconclusive and contradictory evidence.  One thing that can be said with certainty is that
whatever the decision, those who disagreed with it would not have been satisfied with the
findings and the reasoning, and the court would have been accused of inventing the law.
This would have been a classical case of a highly controversial issue of social policy
appearing to have been decided by unelected official at their own discretion.

It is also interesting to notice how the horizontal application of the right weakens the
vertical application.  What is a perfectly clear decision if the right is vertical only becomes a
highly controversial one if the right is both vertical and horizontal.  On careful analysis this
may turn out to be the case with many rights.

(ii) The right to life and abortion

Whether the right to life prohibits abortion turns on an Issue simple in itself but not al all
addressed by the Constitution.  That is, who is a person who has rights?  If the unborn baby
has rights, then abortion is absolutely forbidden except in a case where it is the only
alternative to the certain death of the mother.  In no circumstances could it be justified on a
threat - even a very serious threat - to the mother's health.  The consequence would be a
much harsher law than that which has existed in South Africa in the last fifty years.  A



contrary view, of course, does not legalise abortion; it merely leaves the matter open to be
determined by the legislature.

This is another case where the decision of a court, however arrived at, could not possibly
satisfy the party which disagreed with it, and where a highly controversial issue of social
policy would be seen to have been settled arbitrarily by unelected officials.

(iii) The right to freedom of expression

"Everyone has the right to freedom of expression, including:

(a) freedom of the press and other media; and
(b)     freedom to received and impart information and ideas."

What does this mean if applied horizontally?  In what ways can a private individual, or a
private institution, interfere with the freedom of expression?  The main way is through the
exercise of the right of control of premises.  An obvious example, which is extreme in terms
of its justification, is the "no talking" rule in a library.  We could move from there to the
right of a restaurant owner not to allow somebody to use the restaurant to make a political
speech or, for that matter, an advertising speech, to the right of the owner (or rather the
lawful occupier; it may not be the owner) of a shopping mall to refuse to allow advertising
or propaganda leaflets to be handed out in the circulation area of the mall, or to allow
political speeches or advertising speeches or broadcasts to be made.

The only other case is where a person has bound himself by contract not to indulge in some
kind of speech or expression; the most usual example being a secrecy or confidentiality
agreement.

Does the horizontal right of freedom of expression outlaw all these restrictions, including
the "no talking" rule in a library, some of them only, or none of them?

The first thing we must notice is that all these issues are debatable and we simply do not
know what the answer will be until it is given by the courts.  Until the courts have ruled,
nobody will dare to rely on a confidentiality agreement, and certainly some people will enter
into confidentiality agreements with the cynical intention of not being bound.  The purpose
of confidentiality is to allow people to share information which otherwise they would keep
secret, and, therefore, to make possible form of co-operation which otherwise would not
take place.  To prevent confidentiality agreements will not make more information available,
but less.



As regards the other issues, it will no doubt be argued that the Court will arrive at a
reasonable answer.  Maybe you will be allowed to have a "no talking" rule in the library;
you will be allowed to prevent a political rally from being held in the circulation area of a
shopping mall (thereby seriously interfering with its proper use); but you will not be allowed
to prevent somebody from handing out pamphlets in a shopping mall.  But perhaps you will
be allowed to prevent pamphlets being handed out in a restaurant and you will almost
certainly be allowed to prevent them being handed out in a school classroom.

All this might or might not be reasonable but, until a great deal of case law has been
developed, society will be plagued with a tremendous number of try-ons leading to conflict
and possibly violence, and the rights of ordinary people to go about their lives without
invasion will be seriously diminished.

Another area of grave uncertainty would be whether a shop could be compelled to carry
particular literature.  There have in the past been many booksellers with a distinct and quite
unconcealed political bias.  This would seem to me to be reasonable; people know where to
go if they are looking for a particular kind of literature.  If there is a demand for other kinds
of literature, other people will certainly supply it.

The value of this arrangement, which is only possible in the absence of categorical rights in
this matter (other than the categorical right of the shopkeeper to decide what he will carry)
is well illustrated by the recent controversy in South Africa about printed pornography.
This is an area in which there is the most violent disagreement and, indeed, disagreement
which could lead to violence.  Without any government intervention the matter has been
adjusted in what would seem to be a satisfactory manner.  Some shops do not carry
pornography, and advertise that they do not.  This meets a distinct demand.  Other shops do
carry pornography, and advertise the fact so that the material is available to those who want
it.  Pornography is available in the streets, but it is displayed in plain covers so that those
who do not want it are not offended.

This would appear to have gone a long way to defuse what was otherwise a potentially
explosive conflict.  One could visualise that laws forcing shops to carry pornography could
lead to violence, boycotts or even the bombing of shops.

It is very important to realise that in discussing these matters one is not trading-off the
rights of the general public against the rights of property owners.  It is the property owner
who has every incentive to meet the wishes of the general public.  If the handing out of
political pamphlets in shopping malls is popular so that it will attract people into the mall,
both the owner and the tenant shopkeepers will want it to happen.  If it is unpopular there
will be an incentive to forbid it.  Those who wish to prevent such forbidding are seeking to



give individuals (possibly a very small number) the right to invade the privacy of a large
number of individuals.

Finally there is the question whether the "freedom of the press and other media" applies
horizontally and means that any person can require any publication or broadcasting network
to carry his material.  Obviously this is not possible.  The amount of material which could be
imposed on the media might (and probably would) hugely exceed what could be published,
so this cannot be taken literally.  How far is it to be taken?  Is it to be that the Constitutional
Court and not the editor of a newspaper is to decide what appears in any particular
newspaper?  This, again, is not feasible.

The last point to be made here: Supposing all these examples of what these rights might
mean are considered too far-fetched and unreasonable?  Then what do they mean?  Is it
open to the courts to decide that where the Constitution explicitly says that the right exists
and that right is horizontal. that it nevertheless has no meaning whatever?  I fear that a court
would feel bound to give the right some content, even if the judges themselves did not think
that this was desirable.

If these problems arise with first generation rights, what are we to say about second
generation rights?

(iv) Housing and land

"Everyone has the right to have access to adequate housing".  What does this mean
horizontally?  Presumably we can be confident that it does not mean that anybody who does
not have a house can take away the house of somebody who does have one.  Does it mean
that everyone who does not have a house can sue everyone in sight for the cost of giving
him one?  I cannot suggest any reasonable or plausible horizontal application of this right,
so the worry raised at the end of the last section applies here very strongly.

(v) Health, food, water and social security

"Everyone has the right to have access to......................... ,if they are unable to support themselves
and their dependants, appropriate social assistance." What does this mean horizontally?  We need
hardly elaborate on the absurdities.

(vi) Children



"Every child has the right.................. to basic nutrition, shelter, basic health care services,
and social services".  If this right is horizontal it means a personal claim on every single
person in the state to these things.  If it does not mean that, what does it mean?

"To be protected from maltreatment, neglect or abuse." This, be it noted, imposes a positive
obligation on somebody to prevent these things - to protect the child.  The mere statement
that the child may not be maltreated, neglected or abused could be horizontal.  It would
simply re-state the existing law, and a law that is so specific that there is no harm in
entrenching it.  At the same time, there is no need to entrench it.  But as it is stated, it
means that every person has to do everything in their power to intervene to prevent the
abuse of children.  Where does this obligation start and where does it stop?

It has in the past been the practice of all systems of law to abstain from imposing obligations
on citizens in general.  There is, for example, no obligation to intervene to prevent a crime
from being committed.  This is not only because of the extreme difficulty of policing and
enforcing such obligations but also because of the enormous scope for their abuse.  Those
who consider that they have the right to interfere in other people's lives frequently do so and
frequently do harm.  This could very well be the case here.

(vii) Access to information

"Everyone has the right to access to:
(a) any information held by the state; and
(b) any information that is held by another natural or juristic person that is required for

the protection of any rights."

This right is specifically horizontal in its formulation.  We must ask very seriously whether
society can live with this legislation.  It would seem to imply, for example, that an employer
who is in dispute with a trade union could obtain virtually total access to all the trade
union's records, its source of funding, the agreements it has entered into with others, how
its strike ballots are conducted, how its elections are conducted.  It would seem, too, that a
political party would be able to obtain virtually total disclosure from other parties.  Can
these institutions live with this?  Are we going to make democracy unworkable by pursuing
what appears too high a level of perfection?

Another problem is whether this will make the operation of socially and economically
orientated institutions impossible.  Will this lead to credit control and credit bureaux being
operated more fairly or will it rather lead to credit bureaux ceasing to exist, to credit being
granted or withheld without proper information and consequently becoming scarcer and
more expensive?  Finally, how is this right to be reconciled with the right to privacy?



These examples could be multiplied endlessly, but the principles which they illustrate are constantly
the same.  A horizontal bill of rights is neither necessary nor desirable and will lead to a vast and
costly uncertainty as to the law.  We should not have it.

MICHAEL O'DOWD
CHAIRMAN OF ANGLO AMERICAN & de BEERS CHAIRMAN’S FUND



2 February 1996

The clause on property rights in the Constitution is fundamental for stability in our country.
You must please reconsider it carefully before you make any changes to it.

Success with your task.

PAUL MARE



7 February 1996

COMMENTS ON DRAFT OF THE NEW CONSTITUTION

I have the following comment on:

1. CHAPTER 2 PARAGRAPH 22 (3)(C)

If an owner cannot lock-out striking workers there is no way in which he can protect
his property and interest.  Usually striking workers are very emotional and tend to take
the law into their own hands.  Property and other interests get damaged and clients can
get harrassed.  I therefore support the inclusion of this sub paragraph.

2. CHAPTER 2 PARAGRAPH 24

If properties are to be expropriated for any reason owners must have the opportunity
to ask a court to decide on any contentious issues.  I therefore support Option 2.

3. CHAPTER 5 PARAGRAPH 85

I support options 3 as it seems to be working.  It enhances co-operation and goodwill
despite some hiccups and drawbacks.

J.J. WESSELS
Glenstantia, Gauteng



NATIONAL PARKS BOARD

1996-01-29

FUTURE CONTROL AND MANAGEMENT OF NATIONAL PARKS

In response to the invitation by the Constitutional Assembly (CA) for comment on the draft
constitution, the National Parks Board has decided to make a further submission for
consideration by the CA and the relevant working group.  This submission is based on
proposals that were made in 1995 to the CA and which were discussed with various parties.

I would like to thank you for this opportunity to participate in the drafting process of the new
constitution.  If any questions arise with regard to this proposal, please do not hesitate to call
me or the Chief Executive of the NPB, Dr GA Robinson for more information.

DR E MABUZA - CHAIRPERSON
_________________________________

MANAGEMENT AND CONTROL OF NATIONAL PARKS IN THE NEW
CONSTITUTION

The National Parks Board (NPB) made a written submission to the Constitutional Assembly in
August 1995 containing proposals for the future management and control of national parks
(Annexure A).  In short it was stressed that the management and control of national parks in
accordance with international norms and standards could best be served by continuing with the
current arrangement whereby national parks resort under the sole jurisdiction of the national
parliament and government, which acts through its agent the National Parks Board.  The
written submission was followed by meetings with representatives of various political parties.
All indications were that the submission was positively received by these parties.

The NPB has in the meantime commissioned a working document on the way in which a
number of developed and developing countries approach the management and control of their
national parks.  The following countries were the topic of this investigation: the USA, Canada,
Australia, Germany, Switzerland, Austria, India, Namibia, Malawi and Kenya.  One of the
main conclusions of the working document was that:

"A general distinction is made in most of the countries between different categories of
parks - such as national parks, regional/state/provincial parks, nature reserves, and
local parks.  The level of infrastructural development of these respective categories is
markedly different in most cases - with national parks being the national "show case"
and the main tourist attractions".



In the light of the options that are provided for by the draft constitution in Chapter 9
pertaining to the future allocation of provincial powers and functions, we should like to
comment on the possible implications for national parks.

The NPB believes that it is of crucial importance for the future management and control of
national parks that such parks remain under the exclusive jurisdiction of the national
parliament and the government.  The NPB is not in any position to comment on the general
allocation of powers between the national and provincial governments or on the merits of the
various options that are being proposed.  The following are however the main reasons why the
status quo pertaining to national parks as provided for by a126 and Schedule 6 of the interim
Constitution, should be maintained:

* National parks, as the pride of the entire South African nation, should continue to be
managed and protected in a manner which not only ensures accessibility to all, but
which also conforms with international standards and principles regarding nature
conservation and the management of national parks.

* National parks are by definition national assets and should be managed for the good
of the nation as a whole as well as the international community.  This is illustrated by
the fact that in numerous countries, amongst which the USA, Switzerland, Kenya,
Namibia and Malawi national parks are treated as a "national" legislative matter due to
their importance to the whole nation and the international community

* There are numerous financial constraints which require national support and
participation in the management of national parks.  Few of the current national parks
in South Africa could exist without some form of government subsidy and cross-
subsidization by some of the other national parks

* The growth of tourism in general and ecotourism in particular, and the important
contribution national parks are making and can increasingly make, as earners of
foreign exchange and as generators of internal tourism, requires that national norms
and standards of management be adhered to

* The management and control of national (and provincial) parks should occur within a
co-operative partnership in which the national government (parliament and cabinet),
the National Parks Board, provincial governments, the population in general and
structures in civil society, participate.  Much has already been done to form the
foundation for such a co-operative partnership

* The management of national parks should be legitimate, effective and representative
in order to ensure firstly that such parks are accessible to and enjoy the support of the
population at large, and secondly that the most important ecosystems of the country



are identified, protected and managed in accordance with international norms and
standards

* In terms of international law the national government (cabinet and parliament) is
compelled to ensure compliance with all treaties, conventions and other international
agreements to which the country is a party.  This also applies to nature conservation
and parks.  The national parliament and executive are therefore responsible for
ensuring in regard to nature conservation in general and national parks in particular,
that international norms and standards are adhered to in the management and control
of such parks.

In the light of these arguments we would like to submit the following summary of
recommendations
for consideration by the Constitutional Assembly:

* The new constitution should allocate the management and control of "national parks"
in the widest sense to the national government - as is done by the interim constitution.
The national government should therefore have the exclusive power to legislate and
administer all matters pertaining to national parks

* The national government should retain its responsibility for ensuring that international
norms and standards applicable to transnational, national and provincial parks are
adhered to.  All parks, whether national or provincial, should therefore conform with
international standards as contained in treaties and agreements to which South Africa is
a party

* The national Parliament should formulate a classification system for all national and
provincial parks.  This system should conform with international norms such as the
Guidelines for Protected Area Management, World Conservation Union, 1994 and
be drafted in consultation with the NPB and the relevant provincial authorities

* The national government should proclaim national parks, provide for financial and
other support for the management and control of such parks, and assist in research
development in all matters related to the management and control of such parks

* The NPB and provincial governments may as the need arrises, conclude agreements
aimed at promoting co-operation in matters pertaining to some national and provincial
parks.  This will help ensure that national and provincial parks are seen as
complementary to each other

* The existing status of national and provincial parks should be maintained, although
provision could be made for the NPB and provincial governments to enter into other
co-operation agreements



The NPB will continue to liaise closely with provincial and local governments, communities in
the vicinity of national parks, and NGOs who may contribute to the fulfilment of the mission
of the National Parks Board, in order to manage and control national parks in a manner which
is legitimate, representative and scientifically sound.

Should the Constitutional Assembly require any additional information the Chief Executive of
the NPB Dr GA Robinson could be contacted at the following telephone number (012)
3439770 or fax number (012) 3439959.

DR E MABUZA
CHAIRPERSON
NATIONAL PARKS BOARD

____________________________________

SUBMISSION
on the

"MANAGEMENT AND CONTROL OF NATIONAL PARKS"
to

WORKING GROUP NO 3
of the

CONSTITUTIONAL ASSEMBLY
made by

DR G A ROBINSON
CHIEF EXECUTIVE

NATIONAL PARKS BOARD

MANAGEMENT AND CONTROL OF NATIONAL PARKS IN THE NEW
CONSTITUTION

1 INTRODUCTION

The allocation of the management and control of national parks to national or provincial
governments is an important matter that has to be defined by the new constitution.  During the
Kempton Park negotiations the National Parks Board proposed that "national parks" should be
treated as a national asset and that they should consequently constitute a matter on which the
national institutions should have exclusive legislative and executive powers.  The National
Parks Board also argued in a submission to the Commission on the Demarcation of Provinces
that those national parks that transcend provincial boundaries, such as the Kruger Park, should
for managerial and administrative purposes be treated as indivisible entities rather than placing



them under the sole jurisdiction of one or two provincial governments.  This approach is based
on the mission of the National Parks Board which is formulated as follows:

"...to establish a system of national parks representative of the country's important and
unique natural features and to conserve and manage them in such a manner that they
will be preserved for all time in their natural state for the benefit and inspiration of the
present and future generation of South Africans and the sustainable economic growth
of the region and its people."

The National Parks Board consequently fully supported the provision in the interim
constitution that stipulates that national parks will fall under the jurisdiction of the
national parliament and cabinet.

2       POINTS OF DEPARTURE

The following points of departure form the basis of the argument of the National Parks Board
that national parks should be treated as a national asset by the constitution and placed under
the jurisdiction of national governmental institutions:

2.1 National parks, as the pride of the entire South African nation, should be managed and
protected in a manner which not only ensures accessibility to all, but which also
conforms with international standards and principles regarding nature conservation and
the management of national parks.  National parks are by definition national assets and
should be managed for the good of the nation as a whole as well as the international
community.

2.2 There are numerous financial constraints which require national support and
participation in the management of national parks.  Few of the current national parks
could exist without some form of government subsidy and cross-subsidization by some
of the other national parks.

2.3 The growth of tourism in general and ecotourism in particular, and the important
contribution national parks are making and can increasingly make, as earners of foreign
exchange and as generators of internal tourism, requires that national norms and
standards of management be adhered to.

2.4 The management and control of national (and provincial) parks should occur within a
co-operative partnership in which the national government (parliament and cabinet), the
National Parks Board, provincial governments, the population in general and structures
in civil society, participate.  The management of national parks should be legitimate,
effective and representative in order to ensure firstly that such parks are accessible to
and enjoy the support of the population at large, and secondly that the most important



ecosystems of the country are identified, protected and managed in accordance with
international norms and standards.

3 NATIONAL PARKS, INTERNATIONAL LAW AND THE INTERIM
CONSTITUTION

The following considerations should be born in mind when the management and control of
national parks are considered in the context of international law and the formulation of the
interim constitution:

3.1 In terms of international law the national government (cabinet and parliament) is
compelled to ensure compliance with all treaties, conventions and other international
agreements to which the country is a party - even in instances where a particular power
or function has been decentralized to provincial or local governments by law or by the
constitution.  This also applies to nature conservation and parks.  The internal
organization of a state - whether unitary, federal, decentralized or ahybrid (mixed) -
does not affect the fact that the national government is primarily responsible for
ensuring that international agreements are adhered to.  The constitutional court of
Germany has for instance formulated this responsibility as follows: "The federal state
acts as a unit in international law" (BVerfGE 2.237). A similar argument has been
accepted in the USA, namely that "all treaties made are the supreme law of the land,
anything in any state constitution or law to the contrary notwithstanding..." (Corwin,
1965: 297).  The same applies in Switzerland where a constitutional expert summarizes
the situation as follows: "In international relations there is no division of powers
between the Federation and Cantons ... the Federation acts as the sovereign."
(Kundert, 1919: 28).  In India "parliament is also empowered to override the normal
scheme of distribution of legislative powers when implementing a treaty, agreement or
conventions..." (Singhvi, 1990:38).  This argument applies more strongly to unitary or
decentralized unitary systems.  The national parliament and executive are therefore
responsible for ensuring in regard to nature conservation in general and national
parks in particular, that international norms and standards are adhered to in the
management and control of such parks.  The national government is also obliged
to ensure that the management and control of provincial parks and other
protected areas comply with international agreements - even if provincial parks
do not per definition fall under the control of the national government.

3.2 The interim constitution stipulates that the conduct of foreign relations, in particular
with regard to concluding treaties and other agreements, falls under the jurisdiction of
the President (a82(1)(i), Cabinet (a82(3) and Parliament (a23 1).  The national
government is designated to conclude binding international agreements on behalf of the
whole country, to pass and administer any law that is required to fulfil such
international obligations - even if such a matter is included in Schedule 6 (provincial
powers and functions of the constitution.  This means that as far as national parks



(or any other matters such as the environment, agriculture, nature conservation)
are concerned, the national government has the right to conclude treaties
covering such matter, and subsequently to legislate on them and administer such
legislation.

3.3 The interim constitution explicitly excludes national parks from the powers and
functions of provincial governments.  It is clear from the formulation of the
constitution, that the intention of the constitution drafters or the debates which
preceded the constitution, that national parks should fall under the exclusive
jurisdiction of the national government. The National Parks Board is therefore
solely responsible and accountable to the national government for the managing
and organization of national parks.

3.4 The allocation of powers and functions to the provinces by the interim constitution
should be seen in the context of Article 126 which makes provision for the national
parliament to legislate on certain matters even if they are included on the provincial
legislative list.  The national parliament is thus empowered to legislate on any subject
matter if it cannot be regulated effectively by provincial legislation, if uniform norms
are required for the country as a whole, if minimum standards have to be met, if
conservation requires such legislation, and/or if a provincial law may be detrimental to
the interests of other provinces or the country as a whole.  The history and experience
of the National Parks Board show that the management and control of national parks
are of such a nature that uniform norms are required, that conservation considerations
justify national control, and that provincial legislation cannot effectively deal with the
matter.  The national parliament can therefore legislate on any matter pertaining
to nature conservation, including national and provincial parks as well as other
protected areas, in so far as the requirements of Article 126 are met.

3.5 The national parliament can decentralize some of its powers relating to the
management and organization of national parks to provincial governments.  The
National Parks Board can also expand opportunities for provincial, local and NGO
involvement in the management and control of national parks.  Such decentralization
by Parliament could vary from the allocation of administrative responsibilities to
provinces to granting them some legislative powers regarding national parks. To date
Parliament has not decentralized any aspects of national parks to provincial
governments.  The National Parks Board has, however, in recent years taken various
steps to increase participation by provincial and local interest groups.  Should
Parliament decide to decentralize certain aspects of national parks, such
decentralization will be based on the following conditions: firstly Parliament will
remain the accountable and responsible level of government for all matters
pertaining to national parks, and secondly Parliament will have the right to
expand or revoke powers that were decentralized.  The national government thus



remains the level of government that is accountable in terms of the interim
constitution and international law for all matters pertaining to national parks.

The following conclusions can be made when interpreting the interim constitution and
reflecting
on relevant international law:

Irrespective of the internal organization of the South African state (whether unitary,
decentralized, federal or hybrid), the national government is in terms of international
law responsible for ensuring that international norms and standards as formulated in
treaties and other international agreements, are adhered to by all levels of government.

* The interim constitution and the negotiations that preceded it, leave no doubt that
national parks fall under the exclusive responsibility of the national level in all matters -
managerial, administrative, financial and organizational.

* The national parliament can decentralize some aspects of the management and control
of national parks to provinces.  This does not affect the right of parliament to expand
or limit the terms of reference on which such decentralization is based, nor does it limit
the right of parliament to exercise final control over such parks.

* The National Parks Board, which was established by Parliament to control and manage
national parks, can through its internal organization and consultation create a co-
operative culture between itself, all three levels of government and NGOs.  This does
not diminish the fact that the National Parks Board is directly accountable to the
national government for all its activities.

* The interim constitution and the practice of international law make it clear that the
national parliament can legislate on and administer any matters - even those that may
have been allocated to the provinces in Schedule 6 - in so far as the constitution and
international responsibilities may require this.

4       RESPONSE TO SOME ARGUMENTS

The National Parks Board has since the promulgation of the interim constitution consulted
widely on the future management and control of national parks.  Although general support has
been expressed in principle for the interpretation in par 3, some provincial role players argue
that national parks should either fall under the full control of provincial governments or that all
organizational and administrative matters pertaining to national parks should be decentralized.

It is not the purpose of this submission to react to all of these arguments - this can be done
when the Constitutional Assembly requires further information.  It may however be of value to
indicate some of the main arguments that have been raised, as well as the responses to them:



4.1    Argument:    The management and control of national parks is a subcomponent of
environmental management and should therefore also accrue to the
provinces.

       Response: There is no indication whatsoever in the interim constitution that the
legislative and executive powers regarding national parks should be
separated.  The constitutional practice in South Africa is that the level
of government responsible for legislation is also responsible for
administration unless explicit provision is made for some other
arrangement.  The expertise, financial resources and infrastructure
required for the management of national parks are not always available
on provincial levels.  There are no compelling arguments that national
parks could be better managed on a provincial than on a national level.
In addition to these practical realities, the national government remains
accountable under international law for ensuring that a reements are
implemented.  Should any form of decentralization occur, the national
government would still be able to legislate on and administer such
matters.

4.2      Argument:       A matter such as national parks should be managed on a national level
only if it cannot effectively be dealt with on a provincial level - so-
called subsidiarity.

Response: This proposition is based on the principle of subsidiarity which is not
only totally unknown in South African constitutional law, but also
presupposes that the South African state is being formed through
aggregation (independent states uniting such as in the USA), while in
actual fact provincial governments are being created from a previously
unitary, centralized state.  However, even if subsidiarity is used as a
yardstick, a matter such as the management and control of national
parks is clearly something that requires national norms, standards,
infrastructure and training of personnel - all indicating that the national
government should be responsible for managing and controlling national
parks.

4.3      Argument:       National parks are so closely linked to provincial and local economies
that the management and control of the parks should accrue to
provincial governments.

Response: National parks impact strongly on local, provincial and national
economies.  This is clearly illustrated by the influence a national park
such as Kruger Park has on the national, provincial and local economy.



Such impact will increase with the establishment of transnational parks
that cross national boundaries.  However it should also be remembered
that few national parks in South Africa are "profitable" (irrespective of
what the general perception may be), with large annual subsidies been
paid to assist most of the national parks.  These subsidies are sourced
from the annual grant from Parliament and from the income of some of
the larger parks such as the Kruger Park.  Few of the provinces with
national parks within their boundaries have the financial, managerial and
other resources to manage and control national parks in the same way
as the national government does.  The mere fact that a national park has
an impact on the local economy also does not mean that the
management and control of such parks should be decentralized.
However, the shared interest that all three levels of government have in
national parks, suggests the need for partnership - something which the
National Parks Board is striving to accomplish. The National Parks
Board also intends channelling some of the income it receives from
national parks back to the provinces where such parks are located.

4.4 Argument: The provincial governments have the expertise at their disposal to
manage national parks on the same level as that achieved by the
National Parks Board.

Reply: The provincial governments together with their conservation agencies
have a crucial role to play in the management and control of protected
areas, nature reserves and parks.  One should refrain from approaching
the issue of "national" and "provincial" parks as if they were in
competition or even conflict with one another.  On the contrary.  They
should be managed in a manner that ensures optimal employment of
resources and prevents duplication.  While some provinces may have
considerable expertise at their disposal, this does not apply to all the
provinces.  The fact that some national parks (Kruger Park and
Tsitsikamma) extend across provincial boundaries will increase
managerial problems if responsibility for such parks is decentralized to
the provinces.  The provinces are ' also not able to cater for
transnational parks - which also impacts on matters such as national
foreign policy.  If all factors are taken into account, it is clear that the
National Parks Board is the only agency with sufficient resources to
manage and control national parks at the level that is required
internationally.  Economies of scale in the present system of national
parks - such as centralized reservation services, national marketing and
uniform employment conditions - would be forfeited if national parks
were decentralized to the provinces.



5      Recommendations

On the basis of the above, the following recommendations can be made for consideration when
the new constitution is drafted:

5.1 The constitution should allocate the management and control of "national parks" in the
widest sense to the national government.

5.2 The national government should retain its responsibility for concluding treaties and
entering into other agreements on matters pertaining to nature conservation in general
and national and transfrontier parks in particular, and for ensuring that international
norms and standards applicable to national parks are adhered to.

5.3 The National Parliament should formulate a classification system for all national and
provincial parks.  This system should conform with international norms (Guidelines for
Protected Area Management, World Conservation Union, 1994) and be drafted in
consultation with the National Parks Board and the relevant provincial authorities.

5.4 The national government should proclaim national parks, provide for financial and
other support for the management and control of such parks, and assist in research
development in all matters related to the management and control of such parks;

5.5 The National Parks Board and one or more provincial governments may conclude
agreements aimed at promoting co-operation in matters pertaining to some national
and provincial parks.  This will help ensure that national and provincial parks are seen
as complementary to each other.

5.5 The existing status of national and provincial parks should be maintained, although
provision could be made for the National Parks Board and provincial governments to
enter into other a reements as long as they conform with the national constitution.

5.6 The National Parks Board should be responsible for the management and control of
national parks, while being accountable to Parliament for all its activities.

5.7 The National Parks Board should continue to liaise closely with provincial and local
governments, communities in the vicinity of national parks, and NGOs who may
contribute to the fulfilment of the mission of the National Parks Board, in order to
manage and control national parks in a manner which is legitimate, representative and
scientifically sound.  This entails that the custodianship of the national parks enjoys
support from the population at large, that the country's most important ecosystems and
unique natural features are identified, protected and managed in accordance with
international norms, and that the Board of Curators is composed in a manner which
reflects the composition if the population.



ANIMAL GROUPS ALLIANCE (AGA) -WESTERN CAPE BRANCH

6 February 1996

Re: Comments on the Working Draft of the New Constitution

Thank you for your letter of 17 January 1996 in connection with the above.

Animal Groups Alliance is in the process of distributing country wide a petition addressed to
the Constitution Assembly, requesting that one of the following paragraphs be added to
Section 23:

either 1) All persons have the duty to ensure that all animals are treated in a
compassionate, dignified and respectful manner, without the 
infliction of  stress or suffering and that they are able to satisfy 
their basic needs and natural instinctive behaviour.

or 2) All persons have the corresponding duty to protect the 
environment and all animals which are an integral part thereof 
and to treat such creatures in a dignified and respectful manner 
without the infliction of stress or
suffering.

MOTIVATION

The inclusion of duties in a bill of rights is not a foreign concept, especially in the African
context which inherently recognises the social duties of the individual.  This is primarily
evinced by the Banjul Charter (on human and peoples rights) which contain several clauses
creating duties of individuals towards society.  Furthermore, the African National Congress'
proposal at the Multi-Party Negotiating Process explicitly provided for the duty to defend the
environment.

The Stockholm declaration adopted by the first United Nations Conference on the Human
Environment in 1972 states that people have the solemn responsibility to protect and improve
the environment for the present and future generations.  It is therefore imperative that the
extension of this third generation right to include a duty of individuals to respect and protect it
has a sound basis in both international law and the ethos of the South African people.

The extension of the duty to include the protection of animals can be defended on several
grounds:

The ethical treatment of all living creatures is basic to the dignity of persons.
Abuse of animals that is tolerated by the state is conducive to the culture of
violence and permeates through to other areas of social life.  Respect for life and
freedom from suffering are values which should be constitutionally promoted.



Animals form an important part of our environment.  The present environmental
protection clause only protects an environment which is not detrimental to
peoples health. This does not make provision for the protection of the
environment against ecological damage and the resulting destruction of animal
life.  This added protection would have the further benefit of conserving the
attraction the South African environment holds for eco-tourism, a potentially
major source of income and job creation.

As South Africa rejoins the international community it must adhere to
international standards in animal protection legislation. The international
commitment to the protection of animals can be seen from the various laws
enacted in the United Kingdom, Canada and the United States among others.  As
sentient beings, animals are entitled to basic rights.  In order to safeguard these
rights, it is necessary for both our moral and legal systems to acknowledge human
ethical and moral obligations to other animals.  To ensure that our country does
not lag behind the rest of the democratic community in this regard, an animal
protection clause in our constitution is essential against which our legislation can
he tested.

The same Petition requests that the welfare of South Africa’s animals should remain in the
hands of the highest level of Government and not be devolved and fragmented to the
provinces.

The preliminary results of this petition will be presented to the Constitutional Assembly on
20th February 1996.

BERNARD A. DAUM
Treasurer
[editor’s note: an example of the above-mentioned petition has not be scanned.]



29/01/96
Property Clause of the Permanent

Constitution - Bill of Rights.

According to the options that has so far tentatively been tabled I would like to confirm my believe
in Option 3 as I feel that property rights is something that should and cannot be tampered with.

A. A. J. PELSER



CAROLINA  MUSLIM  MOSQUE

Without Prejudice

Kindly be informed that I am a trustee of a Mosque at 22 VOORTREKKER STREET,
CAROLINA.

I hereby request that the Mosque be exempted from the following clause of the New Constitution:

BILL OF RIGHTS - PROPERTY CLAUSE  OPTION 2 and 3.

ABOOBACKER JINA



31/01/96

Regarding the Final Bill of Rights

I would like to make the following submission regarding Property Ownership Rights.

I would like to opt for option 3

I feel that if a farmer is not payed out at market value for any land which is to be expropriated from
him, he is being asked to carry an unfair burden from the RDP. If the RDP needs more funds,
increase taxes so that everyone (including farmers) can contribute evenly. In all lightly-hood, a
farmer payed a lot of money for his land and should not be subject to unfair perjudice.

M. SKELLERN - Farmer



SIVUKILE ASSOCIATION FOR PEOLE WITH ALL DISABILITIES
Langa

ATTENTION THE LAND ACT

I Ethel Tldi I a member of the mentioned above association and who also a member of
Disabled People South Africa (DPSA).

My home address is NY 46 No. 4 Gugulethu.  I am disabled and is a wheelchair user.  I am
one of those people who is demanding of claiming land.

I was born and brought up at 51A Sulkurk Street Cape Town before we moved to Gugulethu.
We were the last families who moved out of Cape Town in 1964.  That time we were forced
to move, that was the time the Apartheid was very cruel and strong and were moved to the
bush Gugulethu.

We had to move although we did not want to move as disabled as I am.  My mother's house
was next to Hanover street.  It is demolished now and they build a bridge that cross the road.

I'm one of those who want my mother's land back, I want to go back to my mother's place.
The group areas act made us struggles for all this years.

It is high time for us to go back where we were born and brought up there must not be a lot
of talking and also action that must take place.

I am tiered of struggling and to stay where I don't want to stay.

We are free to stay where we want to stay, especially those who were moved from Town.

I would like the High Commission Land Act to respond on this request.

ETHEL TLADI



From:              <QBE@dwaf-pta.pwv.gov.za>
organization: Dpt water Affairs & Forestry (PTA)
Date sent: Thu, 8 Feb 1996 09:06:10 +0200
Subject: new constitution

COMMENTS ON DRAFT OF THE NEW CONSTITUTION

I have the following comment on:

1. CHAPTER 2 PARAGRAPH 10

I support Option 2.
The death penalty must not only be a deterrent but it must be the ultimate punishment
for serious crimes.

One must not only think of the rights of the criminal but one must also keep in mind
that the victims have rights also to life that might have been taken away by a criminal.

2. CHAPTER 2 PARAGRAPH 22 (3)(C)

If an owner cannot lock-out striking workers there is no way in which he can protect
his property and interest.  Usually striking workers are very emotional and tend to take
the law into their own hands.  Property and other interests get damaged and clients can
get harrassed.  I therefore support the inclusion of this sub paragraph.

3. CHAPTER 2 PARAGRAPH 24

If properties are to be expropriated for any reason owners must have the opportunity
to ask a court to decide on any contentious issues.  I therefore support Option 2.

4. CHAPTER 5 PARAGRAPH 85

I support options 3 as it seems to be working.  It enhances co-operation and goodwill
despite some hiccups and drawbacks.

ANONYMOUS



DEVELOPMENT ACTION GROUP
WORKING WITH COMMUNITIES ON PLANNING AND DEVELOPMENT

SUBMISSION ON SOCIAL AND ECONOMIC RIGHTS IN THE SOUTH AFRICAN
CONSTITUTION

The Development Action Group would like to congratulate you on the draft constitution.

Social and Economic Rights
The struggle in South Africa has not just been about the right to vote, it has always also been about
the struggle for freedom from poverty, homelessness and landlessness and for a better living
environment.  Therefore the constitution can only become a meaningful document if it reflects the
aspirations of the majority of South Africans and protects those rights dear to their hearts namely
the right to education, housing, land, health and social security.

The draft constitution recognises this by including social and economic rights in the Bill of Rights.

We are enclosing DAG's latest publication - Your social and economic rights -which details the
importance of these rights for communities.  We hope it can be used to strengthen the lobby for
their continued inclusion.

Right to Housing and Land
As an NGO focusing on housing we would also like to comment specifically on the Housing and
Land clause.

The right to housing has been a call for decades.  The cry was clear in 1913 when the Freedom
Charter was being drafted:

" All people shall have the right to live where they choose, to be decently housed, .... "

When our new democracy was negotiated a programme to address housing rights was put in place.
This is detailed in the Housing White Paper.  It recognised the right to housing:

" Government is under a duty to take steps and create conditions which will lead to an
effective right to housing for all."

More recently this right was affirmed by the National Housing Board.

Detailed comments on the clause
25 (1)  We support this clause

25 (2) We would like to see this clause amend to read:
No-one may be evicted from their home arbitrarily and without an order of court and after
proper consideration has been given to the availability of suitable alternative
accommodation.

25 (3) We support the inclusion of this clause.



Property Right
Finally we support the call for the exclusion of the property clause.

Property ownership in South Africa has been skewed by the unjust distribution of land under
apartheid.  The Government of National Unity has recognised this and embarked on a courageous
land reform programme.  The inclusion of property rights, in particular the onus on the State to pay
market prices for land, will limit land reform, once again prejudicing the poor.

JACQUI BOULLE
DAG DIRECTOR

_____________________________________

YOUR SOCIAL AND ECONOMIC RIGHTS
BY JOSETTE COLE

INTRODUCTION

At the moment, the Constitutional Assembly is busy finalising South Africa's Constitution, which is
due to be adopted by May 1996.  This is a very important process.  What the final Constitution
does or does not say, will directly affect the lives of all South Africans, now and for generations to
come.

When we look at the laws and policies of any government we need to ask whether these laws are
fair and just.  To answer that question, we need to know who these laws protect and whose inter-
ests they serve.  And, because the Constitution is the highest law of the land, we need to ask the
same kinds of questions about our own Constitution.

Until 1994, the majority of South Africans were denied basic rights and access to the country's
wealth and resources.  They had little, if any, say over decisions that affected the quality of their
lives.  But this situation changed when South Africa held its first democratic election for a
Government of National Unity (GNU) in 1994.

The election was a turning point in our long struggle for democracy in South Africa.  It opened up
opportunities to change the way our country is governed.  And, for the first time in centuries, there
are now real possibilities to improve the quality of ordinary people's lives.  The elections marked
the beginning of a long journey towards building a democratic South Africa.

To assist us in reaching this goal, our country needed a new political framework or structure.
There were many debates about this during negotiations at CODESA and Kempton Park.  But, in
the end, everyone agreed that a constitutional democracy was the kind of framework that could
assist us in building a South African society based on a new set of values.



A temporary, or Interim, Constitution was negotiated at Kempton Park.  It was signed into law
before the 1994 elections, and became the highest law of the land.  The Interim Constitution guides
the process of democratising South African society.  Like all constitutions, it sets out the structures
and functions of the new government.  It also creates a democratic framework that can guide and
test all laws, policies and procedures passed by Parliament and other organs of government.

The Interim Constitution also has a section on fundamental rights for all South African citizens.
This is called a "Bill of Rights".

For the past eighteen months, the government has been involved in the difficult job of drafting the
final Constitution, which will replace the Interim Constitution.  Every section of the Interim
Constitution is being looked at in detail to see what changes and improvements can be made in the
final Constitution.

To make the writing of the final Constitution more democratic, the government invited
organisations and the general public to voice their views on what it should contain.

For a number of months, DAG has been part of a broad-based lobby group which has advocated
that the new Bill of Rights in South Africa's final Constitution should include a number of additional
basic human rights.  These rights are called social and economic rights, or development rights.

But one of the first things we discovered was that many people do not fully understand what social
and economic rights are, why these particular rights are important, and why so many  groups and
individuals are arguing for them to be included in the final Constitution as rights that can be
enforced.

This booklet is part of DAG's "Your Right To Know" series, and aims to inform people about this
issue.  It looks at how social and economic rights form part of the new constitutional democracy,
and how they are fundamental to building a human rights culture in our country.  The booklet tries
to explain:

- what we mean by human rights

- what social and economic rights are

- why many of us argue that the final South African Constitution must include social and 
economic rights

- how social and economic rights can  be used to benefit poorer people

- how organisations and groups can help to build a human rights culture in South Africa

UNDERSTANDING HUMAN RIGHTS



What are Human Rights?

Human rights are those rights which make sure that all human beings enjoy political, social and
economic justice and equality.

When the political parties negotiated a new constitutional framework for South Africa at Kempton
Park, they put a number of basic human rights into the Interim Constitution.  These rights were
included to protect South African citizens against the kinds of injustices that took place under
apartheid.

Human Rights cannot be separated

Human rights have been classified internationally into groups of rights - political, civil, social,
economic and cultural.  But this does not mean that one group of rights is more important than
another.  All rights are so closely linked that in most practical situations they cannot be separated.

For example, people need freedom of opinion (a civil right) to be able to participate fully in political
life (a political right).  And if people participate fully in political decision making, they have more
power to secure active economic rights, such as the right to food and housing.

So one can see that political and civil rights are needed to enjoy social and economic rights.  And,
on the other hand, social and economic rights are needed to enjoy political and civil rights.  This
link between all human rights is what lawyers call the "indivisibility and interdependence" of human
rights.

What having Human Rights means for a Government

When human rights are written into laws or constitutions, it means that the government must do
everything in its power to achieve these rights for all of its citizens.

The government must respect, protect, promote and fulfil basic human rights so every citizen can
live freely and with dignity.  The kinds of things a government has to do to achieve this will have to
be worked out in real-life situations.

Human rights also set standards for a legitimate government.  They protect people from oppression
by governments and political institutions in society which can undermine human rights.

A principle underlying human rights is that they are always targeted at protecting and assisting the
most vulnerable individuals and groups in any society.

For Human Rights to have meaning they must be enforceable

Governments of countries where human rights are written into the Constitution must develop
procedures that make human rights a living reality for all citizens.  This means that:



- The government must promote and implement human rights (for example, by providing
legal and/or other procedures individuals can use to protect their rights).

- Every citizen must be able to use of these procedures successfully.

OUR CONSTITUTIONAL DEMOCRACY

Knowing what we mean when we talk about "rights" is the first step in defending and claiming
rights that can improve the quality of people's lives.

We also need to know what democratic principles and structures are in place to ensure that rights
can be realised in our country.  Some of the important ones are discussed in this section.

This section includes a summary of all the rights that are included in the Bill of Rights in the latest
draft of the final Constitution.

South Africa's Interim Constitution and Final Constitution

The Interim Constitution sets out the rules and procedures for establishing a democratic Parliament
and a Government of National Unity (GNU).  It also sets the rules by which the government must
run the country.  It gives ordinary people powers, rights and protections that they never had before.

The Interim Constitution remains in place as the highest law of the land, until the final South
African Constitution becomes law.  The final Constitution, like the Interim Constitution, will have
to be in line with the 34 constitutional principles agreed upon at Kempton Park.  For example, it
must guarantee equal rights and citizenship for all South Africans.

The Interim Constitution made it possible for the final Constitution to be drafted.  It set up
structures, procedures and a time frame for finalising the South African Constitution.

The Constitutional Assembly (CA)

Besides governing the country and making laws, Parliament has another function: drafting the final
South African Constitution.  When the Senate (90 members) and the National Assembly (400 mem-
bers) sit in joint sessions, they become the Constitutional Assembly (CA).

The CA was created by the Interim Constitution and mandated to draft the final South African
Constitution.  The final Constitution must be adopted by at least two thirds of the members of the
CA and ratified by another structure - the Constitutional Court.  All of this must happen within two
years of Parliament's first session.  This means that the final South African Constitution should be in
place by May 1996.



The CA held many meetings in 1995 to discuss and debate what should go into the first draft of the
final Constitution.  At the beginning of 1995, the CA set up six sub-committees, called Theme
Committees.  Over the year each Theme Committee looked at different constitutional issues.

The CA held a Public Participation Campaign, to hear the views of as many South Africans as
possible on what the final Constitution should contain.  The Theme Committees held parliamentary,
community and public meetings, for individuals, organisations and political parties to give their
opinions.

Political parties in the GNU made written proposals, called submissions, to the CA on what they
wanted included in the final Constitution.  The broader public was also asked to send written
submissions to the different Theme Committees.  During the year, the CA received thousands of
submissions from individuals and organisations in South Africa.

The Constitutional Court

The Interim Constitution created a special court to protect the Constitution and the rights of South
African citizens.  This body, called the Constitutional Court, plays a very important role.  It has the
power to set aside any law passed by Parliament that violates a person's constitutional right.  A
decision taken by the Constitutional Court is final and binding.

The Interim Constitution gives South African citizens a number of rights which they did not have
under apartheid.  For example, there are 34 rights listed in the "Bill of Rights" of the Interim
Constitution.  These are rights and freedoms which every South African citizen is entitled to have in
our country.  This "Bill of Rights" binds parliament, the cabinet and the administration at all levels
of government.  These fundamental rights can only be suspended under a State of Emergency, and
then only under strict provisions.

If any person or legal body feels that their rights, as set out in the Constitution's Bill of Rights, have
not been protected or achieved, they can apply to the Constitutional Court for a hearing and
decision.

For example, if someone is arrested and kept in jail without being taken to court within 48 hours,
the Constitutional Court can be asked to rule that this action is something that goes against the
Constitution, or is unconstitutional.  In this case, the Court could order the police to release the
prisoner immediately.

In addition, a number of bodies have been set up to uphold different rights, namely the Human
Rights Commission, the Commission on Gender Equality, the Land Claims Commission and Court,
and the Public Protector.

Most of the basic human rights in the Interim Constitution (but not all) are what we call "political
and civil rights".  In the next section, we will explain what we mean by this, and why many people
argued for more "social and economic rights" to be included.



Summarised list of rights in the Bill of Rights in the latest draft of the Constitution

- The State must respect and protect. rights in this Bill of Rights.

- Everyone is equal before the law, entitled to equal protection and benefit of the law.

- Everyone has the right to have their dignity respected and protected.

- Everyone has the right to life.*

- Everyone has the right to freedom an security, which includes the right to free from all 
forms of violence.  No on may be tortured or detained without trial.

- No one may be subjected to slavery or forced labour.

- Everyone has the right to privacy

- Everyone has the right to freedom of religion, thought, belief and opinion.

- Everyone has the right to freedom of expression, including freedom of the press, and the f
freedom to receive and impart information and ideas.

- Everyone has the right to peacefully assemble, demonstrate, or present petitions.

- Everyone has the right to freedom of association.

- Every citizen is free to form a political party, participate in the activities of a political 
party, and to vote in free, fair and regular elections.

- No citizen may be deprived of citizenship.

- Everyone may move freely and live where they want in the Republic.

- Everyone has the right to economic activity, and to pursue the livelihood of their choice.*

- Everyone has the right to fair labour, to join trade unions and employers' organisations, and 
to strike.

- Everyone has the right to an environment that is not harmful to their health or well-being, 
and to have their environment protected from harm through laws and policies.*

- Every one has the right to own property, and not to have property taken away without 
proper legal procedures.*



- Everyone has the right to adequate housing and land.

- Everyone has the right to health care services, sufficient food, clean water, and social 
benefits.

- Every child has the right to be properly cared for, and protected from neglect or abuse.

- Everyone has the right to a basic education, and to reasonable access to further education.

- Everyone has the right to academic freedom.*

- Everyone has the right to use the language, and participate in the cultural life of their 
choice.

- Everyone has the right of access to any information held by the state, and to information 
that is necessary to safeguard their rights from abuse by private individuals and 
corporations.

- Everyone has the right to just administrative action.

- Everyone has the right to have any dispute that can be resolved by law decided in a fair, 
public hearing.

- Everyone has the right to fair arrest procedures, to a fair trial and to be imprisoned in 
conditions that are consistent with human dignity.

*CONTENTIOUS ISSUES

There is disagreement among the political parties in the Constituent Assembly on the following
main issues:

* whether the death penalty should be included as an exception to the right to life

* the extent to which property rights should be protected in the light of the need for land 
reform in South Africa

* the right to economic activity

* certain aspects of the land rights

* the right to lock-out

* the scope of the right to academic freedom



* certain aspects of the right to administrative action

* reproductive rights

* the conditions under which these rights may be limited by the state.

SOCIAL AND ECONOMIC RIGHTS

We have explained what human rights are in general, and looked at some important aspects of
South Africa's new constitutional framework.  We will now look more closely at the particular
group of human rights that are called "social and economic rights".

What are Social and Economic Rights?

Social and economic rights are the human rights that mean the most to disadvantaged people in any
country.  They are a particular group of basic human rights that are created to address social and
economic injustices in any society.  Social and economic rights generally include:

- the right to a decent place to live
- the right to education
- the right to health care
- the right to an income that is enough to pay for food, clothing and housing
- the right to basic social security
- the right to work
- the right to equitable access to land.

When we look carefully at this list of social and economic rights, we see that these human rights are
similar to the kinds of demands that millions of South Africans fought for during our struggle for
social and economic justice in our country.

They are the kinds of demands that are found in the Freedom Charter.  This historical document
was drawn up forty years ago when people from all over South Africa attended the Congress of the
People in Kliptown where they set out their vision of a democratic South Africa.  On the following
page is an extract from the Freedom Charter.

The Freedom Charter reminds us that the struggle against apartheid was a bitter struggle against
unjust laws and policies, passed and enforced by a government that was not democratically elected
by all South Africans.

We can see that the demands in the Freedom Charter are similar to the social and economic goals
listed in the government's Reconstruction and Development Programme.  The RDP promises that
the GNU will try to change South African society in a way that will meet the needs and demands of
the poorest of the poor.



Extract from the Freedom Charter

We the people of South Africa declare for all our country
and the world to know that South Africa belongs to all
who live in it, black and white, and that no government
can justly claim authority unless it is based on the will of

the people;

That our people have been robbed of their
birth-right to land, liberty and peace, by a form

of government founded on injustice and
inequality;

That our country will never be prosperous or
free until all our people live in brotherhood

enjoying equal rights and opportunities;

That only a democratic state, based on the will of the
people, can secure to all their birth-right without

distinction of colour, race, sex or belief;

And therefore we the people of South Africa,
black and white, together equal, countrymen and

brothers, adopt this Freedom Charter.

And we pledge ourselves to strive together,
sparing nothing of our strength and courage,

until the democratic changes here set out have
been won.

The RDP promises equal citizenship for all South Africans, especially in the very poor.  If social
and economic rights are included in the South African Constitution these RDP commitments will
become enforceable human rights.

"The central objective of the RDP is to improve the quality of life through a process of
empowerment which gives the poor control over their lives and increases their ability to mobilise
sufficient development resources"

Why Social and Economic Rights are important

We have already begun to explain why we believe that social and economic rights are important.  If
we deny them an equal place in the new Constitution, alongside political and civil rights, we deny
South Africans a large part their history.



Our history tells us that the small number of people who had the right to vote were the same ones
to benefit from the wealth and resources of our country.  Under discriminatory apartheid laws and
policies, the disenfranchised had almost no rights to land, housing, water, welfare benefits and basic
education.  Even those who had some of these basic amenities had no legal means to defend
themselves against the unjust actions by the apartheid government.

This is an important reason why so many people argued that the "Bill of Rights" in the Interim
Constitution did not go far enough.  It did not contain the basic human rights that ordinary South
Africans, especially the very poor, need order to enjoy a minimum standard of living.

People and organisations who argued for more social and economic rights in the final Constitution
believe that South Africans who voted for a new government did not simply vote for new
politicians to sit in a new parliament.

Most South Africans voted for a government that would do its best to distribute our country's
wealth and resources equally.  People voted because they wanted everyone to have rights to the
kinds of things which can improve their lives - land, health care, education, housing, work, welfare
benefits and a healthy environment.

And, as we said before, South African citizens need a combination of human rights - political, civil,
social and economic - to become equal citizens.  The right to vote without a job, or a house to live
in, or a basic education, only deals with a small part of what human beings needs to be fully human.

How Social and Economic Rights can benefit poor people

Social and economic rights are rights that can make a real difference to the quality of everyone's
life.  But they will only make a difference if people fully understand how to use these rights and or-
ganise around them.  Government and courts will not respond to the claims of disadvantaged
groups unless these groups can organise to demand this.

Governments pass laws and policies on social and economic issues all the time, such as housing,
health, welfare, education and jobs.  But if social and economic rights are in the Constitution, the
government must do more than just pass laws.  It must do everything in its power to make sure that
everyone has equal access to these basic necessities for a reasonable standard of living.

If social and economic rights are included in the Constitution, these rights can be enforced -
through the courts, or institutions set up to monitor and protect human rights like the Human
Rights Commission.  Every citizen has the right to ask for the removal of obstacles that block
people from gaining these rights.  Or, if the State has the resources to improve minimum standards
but is not doing this, people can ask the government why.

This does not mean that anyone can go to court or to these new institutions to ask the government
to provide a house or job for themselves.  What it means is this:



If there are obstacles which make it difficult for you to get a house or a job for example, no credit
from the bank if your income is too small or, being refused a job because you are a woman - you
have the right to question the government.

There is a good example of how a limited right to land in the
Interim Constitution (for people who wore forcibly removed
under discriminatory law after 1913) has already made a real

difference to people's lives.

Because this right was written into the Interim Constitution,
the government department that deals with land issues (the
Department of Land Affairs), had the legal power to write

new land laws and establish new institutions for land claims.

To ensure that people could claim this new right, the
government passed a law, the Restitution of Land Rights Act
This law established a Land Claims Commission, a body that
communities can go to make their land claims.  If a problem

comes up about the land being claimed, (for example, because
it now belongs to someone else, or there is more than one
claim,) the claim may be taken to a Land Claims Court for

settlement.

Because the right to land was written into the Interim
Constitution, it has become a legal right that can be enforced

by court, and many communities who lost their land under
apartheid laws have been able to get back their land or get

alternative land.

Understanding human rights helps people to understand why they are poor.  Rights help people
identify what it is that is preventing them from improving their standard of living.

Having social and economic rights in the new South African Constitution gives South Africans a
legal tool.  These rights can empower poor people to claim rights that enable them to participate
fully in the political, social and economic life of our country.

Social and Economic Rights in International Law

Many constitutions in other countries refer to human rights.  A new, decisive step was taken to
recognise these rights in 1945 when the United Nations put them into the United Nations Charter.
In 1948 the UN General Assembly adopted the Universal Declaration of Human Rights which
contains civil, political, economic, social and cultural rights.  While this is not binding on
governments, it holds moral and political authority in the international community.



In 1966 human rights were written into international law in agreements called International
Covenants.  There are two important International Covenants that deal with basic human rights -
the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the
International Covenant on Civil and Political Rights (ICCPR).

The introductions of both Covenants stress the equality of all human rights and the fact that these
rights are inseparable.  But because these International Covenants deal with two different groups of
human rights in separate documents, some people have said that this means that social and
economic rights are less important.

Every government which ratifies the international Covenant on Economic,
Social and Cultural rights commits its country to the following:

Every State party to the present Covenant undertakes to take steps,
individually and through international assistance and co-operation, especially
economic and technical, to the maximum of its available resources, with a
view to achieving progressively the full realisation of the rights recognised in
the present Covenant by all appropriate means, including the adoption of
legislative measures.

President Mandela signed the International Covenant on Economic, Social and Cultural Rights and
the International Covenant on Civil and Political Rights on behalf of South Africa when he
addressed the United Nations in October 1994.

By doing this, he announced to the world that the new South African government intended to
respect, protect and realise social and economic rights as important human rights.  The Covenants
only have legal force in a particular country when they are ratified by that country's government.
To date South Africa has not ratified either.

But even governments which sign the International Covenant on Economic, Social and Cultural
Rights have a "core obligation" to satisfy essential rights such as basic nutrition, primary health
care, housing and basic education.  This means that South Africa has already made an international
commitment on social and economic rights.  As soon as President Mandela signed this International
Covenant, he committed the South African government to the following things:

- not to pass new laws which go against the spirit of the Covenant;

- to review all existing laws and policies so that they comply with the Covenant as soon as the
South African government ratifies the document.

When the South African government ratifies this Covenant, it must show the international body
which monitors and reports on social and economic rights that it is taking "deliberate, concrete and
targeted" steps towards achieving the rights which are recognised in the Covenant.  This body is



called the United Nations Covenant on Economic, Social, and Cultural Rights.  The steps
taken must have "maximum impact on the poorest and most marginalised groups in society".

BUILDING A HUMAN RIGHTS CULTURE

This booklet has shown us how important human rights are in keeping governments accountable to
the real needs and rights of vulnerable individuals, groups and future generations.  This is why so
many South Africans have called for more social and economic rights to be included in our final
Constitution.  Across the world, these rights are gaining more and more attention and are written
into international law.

We have also tried to show that human rights, and social and economic rights in particular, will not
become the building blocks of a new South African society unless:

- everyone understands what they are

- everyone values them

- they are used as a way to test and measure every aspect of our society

- they are placed at the top of political agendas

- they guide all government laws, policies and programmes

- people from many different backgrounds join together and organise to make sure that 
everyone enjoys a better quality of life

- all South Africans take part in building a human rights culture to dismantle apartheid at 
every level.

In this section of the booklet we raise a few ideas on how different groups or organisations in
South Africa can begin the difficult task of building a human rights culture in our county.

Community-based Organisations (CBOs)

Community-based organisation (CBOs) are in a good position to help poor people solve problems
they face at work and in communities.  In many cases, the struggles of the most marginal groups in
any society are against obstacles they face in achieving human rights.

If CBOs understand social and economic rights, they can use them creatively to mobilise poor
people to understand and claim their rights.



Social and economic rights can also empower the work of CBOs.  For example, CBOs can begin to
make links between local struggles and international standards.  Using these rights can strengthen
the bargaining position of CBOs, and could tilt the balance of forces in their favour.

In order to use human rights effectively we need human rights education.  CBOs could begin this by
educating their membership to:

- learn to recognise violations of social and economic rights in situations in which the CBO
works - e.g. health, housing, education, environment, violence against women, or welfare;

- document violations of human rights abuses and report them to national and international
bodies set up to monitor and protect human rights - such as the Human Rights Commission
and various UN Commissions;

- voice human rights demands nationally and internationally.  In South Africa we are in a
good position to do this.  We have many civic organisations, residents' associations and
trade unions who could play an important role in building a human rights culture.

Human Rights Organisations

South Africa also has a large number of human rights organisations.  Some emerged during the
anti-apartheid struggle, others in the transition to democracy.

These organisations, no matter what particular area of human rights they focus on, can support
social and economic rights by stating clearly that social and economic concerns are urgent human
rights concerns.  They can ensure that they put forward a total picture of human rights.

Although these organisations tend to focus on civil and political rights at the moment, they can still
work closely with, and share information with, groups working on social and economic rights.  The
same applies to groups working on social and economic rights.  By working together, human rights
organisations can strengthen the overall understanding of human rights in South Africa.

Social Action Groups and Non-Government Organisations (NGOs)

Social action groups and Non-Governmental Organisations (NGOs) often see their role as
assisting CBOs and grassroots communities to meet their basic needs.

They are well placed to assist CBOs and communities in the kinds of education and mobilising
activities discussed above.  For example:

- documenting, lobbying and advocacy work (e.g. government, private companies,
parliament, Water Board, etc.)

- facilitating negotiations



- reporting human rights violations nationally and internationally

- assisting CBOs and community groups to bring claims to the courts and other human rights
bodies

In cases where CBOs or communities do not have the necessary resources, some NGOs and social
action groups may find it necessary to intervene directly on their behalf by:

- informing unorganised people about their rights

- documenting violations and abuses of human rights

- making these known nationally and internationally

- voicing demands and seeking ways to redress the situation

Development NGOs

In South Africa there are many kinds of development NGOs.  Some are big governmental or semi-
government organisations, for example, the Independent Development Trust (IDT).  Others are
small development NGOs working on issues like land, housing, health and environmental concerns.

As development facilitators and resource-brokers, these NGOs could play an important role in
making sure that social and economic resources are equitably distributed in South Africa.

Development NGOs can monitor and point out severe human rights problems, or structural
obstacles to development.  Their staff are often in positions where they meet with government
officials from central, provincial and local government.  In these meetings they can monitor and
question government and administrative decisions that go against or undermine the basic rights of
poor people.

We have shown how, over time, many of the demands in the Freedom Charter became the
development commitments of the RDP.  And, in turn, how these commitments were transformed
into development, or social and economic, rights.

Social and economic rights are part and parcel of development work.  Because of this, development
NGOs have an important role to play in building a human rights culture in South Africa.  Human
rights go hand in hand with reconstruction and development.

Government officials and institutions

If we want to improve the quality of life for all South Africans, people in positions of power and
decision-making have to understand human rights and why people want them in our country.  For



this to happen, we need human rights education and training at all levels of government - central,
provincial and local.

The GNU has committed itself to govern in an accountable and transparent way.  The Bill of Rights
in the draft of the final Constitution sets out a vision of a new South Africa based on fundamental
values.  These are entrenched as rights.

If we are serious about building a human rights culture in South Africa, every government official
and institution must understand and value the basic rights of all South African citizens, and, be
seriously committed to promoting, respecting, protecting and fulfilling these human rights to the
best of their ability.

Governments and government institutions are under constant lobby pressure from the rich and
powerful.  Tilting the balance in favour of the most marginal groups in society can only happen
when officials value their obligations to uphold social and economic rights more highly than the
lobby for vested interests.  Government also has a responsibility to ensure that all the laws it passes
respect economic, social and cultural rights.

CONCLUSION

This booklet has tried to explain some of the key aspects of our new constitutional democracy,
what human rights are, what social and economic rights are and, as importantly, how having these
rights in the South African Constitution can be used as a tool to improve the quality of poor
people's lives.

The Bill of Rights in the draft of the final Constitution is an improvement on the one in the Interim
Constitution.  This is a victory for the many individuals and organisations who sent submissions to
the CA and attended the public hearing on social and economic rights.  Having more social and
economic rights in the draft Constitution is also a victory for our new democracy.

But understanding what these rights are and having them in the Bill of Rights are only the first steps
in making our Constitution work for the majority of South Africans.  To make the Bill of Rights a
living document, we have to do a lot more work and planning.

We have to make sure that everyone understands and discusses the new draft Constitution.  We
have to educate South African society on why all human rights, including social and economic
rights, are important to reconciliation and development in our country.  And we have to develop
ways and means to ensure that South African citizens can achieve the rights that are written into the
final Constitution.

As a way to take this discussion further, we have developed an outline for a workshop.  You, or
your organisation, can use this workshop outline to:

- discuss the contents of this booklet



- look at ways to protect and claim existing rights in the Interim Constitution

- look at ways to lobby the CA around the draft of the final Constitution

- lobby government to ratify international human rights agreements that protect economic,
social and cultural rights.  These include the International Covenant on Economic, Social
and Cultural Rights, the Convention on the Elimination of All Forms of
Discrimination Against Women and the Africa Charter on Human and People's
Rights.

APPENDIX ONE

Workshop Ideas

Below are some ideas which may be included in a workshop agenda:

1. Brief inputs on any, or all of the following topics:

South Africa's constitutional democracy and the role of the CA

The new Bill of Rights in the draft of the final Constitution

What we mean by social and economic rights and why they are important to reconstruction
and development

4. Small group discussions around the following questions

List four of the most important human rights that are listed in the draft Bill of Rights.

Explain why the group feel these rights are important.

Think of obstacles that exist in your home, your community or in the government that stop
you from achieving these rights.

Think of four things that could be done to protect, promote or fulfil these rights and who
should be involved in doing this.

Try to identify what role NGOs and individuals could play in making institutions like the
Land Claims Commission, Truth Commission, Human Rights Commission, Constitutional
Assembly, and Constitutional Court more accessible and effective.

APPENDIX TWO



USEFUL RESOURCES

Readings

RDP White Paper on Reconstruction and Development, November 1994

White Paper on Housing, October 1994

Restitution of Land Rights Act, 1994

International Covenants on:
- Civil and Political Rights, 1966
- Social and Cultural Rights, 1966

International Coventions on:
- Elimination of all forms of Racial Discrimination, 1966
- Elimination of Discrimination against Women, 1979
- The Rights of the Child, 1989.

Submissions to Theme Committee 4 from Ad Hoc Committee on Social and Economic Rights,
1995. (Available from the Constitutional Assembly)

Know your Rights: Fundamental rights under the new constitution, Legal Resources Centre, 1994.

Know your constitution: a summary of the interim constitution. Legal Resources Centre, 1995.

You and building the new Constitution, Constitutional Assembly Publication, 1995
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Constitutional Assembly
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8000

Development Action Group
101 Lower Main Road t-021-448-7886
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Human Rights Committee
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350 Victoria Road f-021-47-4744
Salt River
7925

Lawyers for Human Rights
210 Lower Main Road t-021-47-6168
Observatory f-021-47-6182
7925

Legal Aid Clinic
University of Cape Town t-021-650-3551
Private Bag f-021-686-7314
Rondebosch

Legal Aid Clinic
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20 Crozier Street f-021-886-6235
Stellenbosch
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Legal Resources Centre
5th Floor t-021-23-8285
Greenmarket Place f-021-23-0935
54 Shortmarket Street
Cape Town
8001

National Association of Democratic Lawyers
PO Box 15803 t-021-23-6309
Vlaeberg f-021-24-3561
8018

Regional Land Claims Commissioner
Private Bag X9163 t-021-26-2930
Cape Town f-021-26-2702
8000

Stellenbosch Advice Office
PO Box 2385 t-021-887-4400
Dennesig f-021-886-5027
7601

Street Law Working Group
University of Cape Town t-021-650-3338
Private Bag f-021-650-3776
Rondebosch
7700

Surplus People Project
45 Collingwood Road t-021-448-5605
Observatory f-021-448-0105
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AMNESTY INTERNATIONAL

7 February 1996

I am enclosing for your information a copy of a letter from Amnesty International's Secretary
General, Pierre Sané, addressed to all members of the Constitutional Assembly regarding the death
penalty.  We hope that the attached submission, which we are in the process of forwarding to
members of the Assembly, will be of assistance in the deliberations on the fundamental human
rights provisions of the draft constitution.

HERVé BERGER
DEPUTY SECRETARY GENERAL

__________________________________

AN OPEN LETTER TO ALL MEMBERS OF THE
CONSTITUTIONAL ASSEMBLY SOUTH AFRICA

1 February 1996

Dear Members,

We are aware that at this time the Assembly is considering the final form of South Africa's
constitution.  Accordingly we are writing to appeal you to ensure that the permanent constitution
preserves the advances made for human rights nationally and internationally by the Constitutional
Court's 1995 ruling on the death penalty.

We understand that the Assembly has before it a number of options relating to the "right to life",
among which are the retention of the existing provision and an alternative which would allow for
executions under sentence of court for certain crimes.  Whilst aware of the range of views amongst
members of the Assembly and the anxieties of the wider society over rising levels of crime, we
would like to raise for your consideration aspects of the Court's ruling and international
developments relevant to the issue before you.

The Constitutional Court, in declaring the death penalty contrary to South Africa's Interim
Constitution, reached its decision on several grounds and after detailed consideration of a wide
range of issues, including the question of the deterrent effect of the death penalty.  Ten of the
eleven judges concluded that the death penalty constitutes "cruel, inhuman or degrading treatment
or punishment".  In addition eight judges found that the death penalty violates the right to life,
including one who felt that this sufficed to settle the question;  four also found that there had been a
violation of the right to dignity, and one found that the death penalty infringed the right to equality.
 In interpreting the constitution and reaching these conclusions the judges analysed the evidence
presented on South Africa's historical and current circumstances, as well as drawing upon the case
law of the courts of the United States, Canada, Zimbabwe, India and Hungary, and that of the
United Nations Human Rights Committee and the European Court of Human Rights.
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During the 1980s, while many states were abolishing the death penalty or allowing it to fall into
disuse, South Africa had one of the highest rates of executions in the world.  As Justice Kate
O'Regan comments in her individual reasons for judgement:

"For many years South Africa had the doubtful honour of being a world leader in the
number of judicial executions carried out.  Although there is some uncertainty about the
statistics, it appears that between 1981 and 1990 approximately 1100 people were
executed in South Africa, including the Transkei, Ciskei, Bophuthatswana and Venda. 
The death sentence was imposed sometimes for crimes that were motivated by political
ideals.

In this way the death penalty came to be seen by some as part of the repressive machinery
of the former government". 1

As a consequence of the Court's ruling, South Africa has joined the more than 100 countries and
territories which have abolished the death penalty in law or practice, that is, more than half the
countries in the world.  In addition to South Africa, countries that have abolished the death penalty
for common crimes or all crimes since 1989 include Namibia, Mozambique, Sao Tomé e Principe,
Cambodia, Hungary, Greece, Italy and Switzerland.  In the short time since the South African
ruling was handed down, the parliaments of three countries - Spain, Mauritius and Moldova - have
voted to remove the death penalty from their countries' laws.  Albania, Ukraine and - most recently
- Russia have agreed to stop executions and abolish the death penalty in practice as a condition for
joining the Council of Europe.  Twenty-three countries in Europe, three countries in the Americas
and 28 countries internationally have joined regional or international treaties which formally commit
them to abolishing the death penalty.  The adhoc tribunals set up by the Security Council to judge
war crimes and crimes against humanity in the Former Yugoslavia and in Rwanda formally exclude
the possibility of capital punishment.

As already noted above, 10 of South Africa’s Constitutional Court's judges found that the death
penalty violates the prohibition against cruel, inhuman, or degrading treatment or punishment.  In
the lead judgment, the Judge President, Arthur Chaskalson, concludes that "in the context of our
Constitution the death penalty is indeed a cruel, inhuman and degrading punishment".  For "[t]he
carrying out of the death sentence destroys life, which is protected without reservation under
section 9 of our Constitution, it annihilates human dignity which is protected under section 10,
elements of arbitrariness are present in its enforcement, and it is irremediable". 2

In reaching this conclusion the Judge President and other members of the Court emphasises those
factors which make the implementation of the death penalty an arbitrary and capricious punishment.
 Although improvements in access to justice for all South Africans can be expected, the Judge
President notes that "there are limits to the available financial and human resources, limits which
are likely to exist for the foreseeable future, and which will continue to place poor accused at a
significant disadvantage in defending themselves in capital cases ...  [T]he unpalatable truth is
that most capital cases involve poor people who cannot afford and do not receive as good a
defence as those who have means.  In this process, the poor and the ignorant have proven to be
the most vulnerable, and are the persons most likely to be sentenced to death." 3 It cannot be
denied, he noted, that "poverty, race and chance play roles in the outcome of capital cases and in
the final decision as to who should live and die". 4 
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______________________________
1. The State v T Makwanyane and M Mchunu, Case No. CCT/3/95, 6 June 1995, paragraph

333.

2. paragraph 95

3. paragraph 50 and note 79 of judgement

4. paragraph 51
_______________________________

Whilst acknowledging that the possibility of error exists in any system of justice and could result in
some accused persons receiving custodial sentences and others similarly placed being acquitted, the
Judge President observes "But death is different, and the question is, whether this is
acceptable when the difference is between life and death.  Unjust imprisonment is a great wrong,
but if it is discovered, the prisoner can be released and compensated;  but the killing of an
innocent person is irremediable." 5

In their concurring judgments, some other members of the Court emphasise section 9 of the Interim
Constitution whereby "Every person shall have the right to life".  Judge Langa, in explaining his
emphasis upon this right, referred to

"... the recent experiences of our people in this country.  The history of the past decades
has been such that the value of life and human dignity have been demeaned.  Political,
social and other factors created a climate of violence resulting in a culture of retaliation
and vengeance.  In the process, respect for life and for the inherent dignity of every person
became the main casualties.  The State has been part of this degeneration, not only
because of its role in the conflicts of the past, but also by retaining punishments which did
not testify to a high regard for the dignity of the person and the value of every human
life." 6

The members of the Court concluded that the death penalty is, prima facie, an affront to the right to
life.  As Judge Sachs expresses it, the "unqualified and unadorned words [of section 9] are binding
on the State ... and, on the face of it, outlaw capital punishment". 7

Can this right be limited, under section 33 of the Interim Constitution, for instance, on the grounds
that the death penalty is "reasonable" and "necessary" as a unique deterrent to violent crime?  The
judges, in considering the arguments presented on this point, acknowledge the seriousness of the
problem.

"The need for a strong deterrent to violent crime is an end the validity of which is not open
to question.  The state is clearly entitled, indeed obliged, to take action to protect human
life against violation by others ...  The level of violent crime in our country has reached
alarming proportions.  It poses a threat to the transition to democracy, and the creation of
development opportunities for all, which are primary goals of the Constitution.  The high
level of violent crime is a matter of common knowledge and is amply borne out by the
statistics provided [to the Court] by the Commissioner of Police". 8
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They recognize that, where the state fails to discharge this duty to protect its citizens adequately,
"there is a danger that individuals might feel justified in using self-help to protect their rights".9

________________________________
5. paragraph 54

6. paragraph 218

7. paragraph 350

8. Chaskalson P, paragraph 117

9. Ackerman J, paragraph 168
________________________________

 The Court, however, does not accept that the level, including an increased level of violent crime in
the country during the past five years was the result of the moratorium against execution first
imposed by the previous government.  They note that the rise in levels of crime had begun before
the moratorium had been announced;  that during the period of the moratorium, death sentences
continued to be imposed by the courts, and, furthermore, the moratorium could have ended at any
time, and so criminals would not have had the assurance that they would escape the death penalty.
10 Referring to the 143 death sentences confirmed on appeal between the date of the amendment of
the Criminal Procedure Act in 1990 and January 1995 - noted in the submission of the Court by the
then Attorney General for the Witwatersrand - the Judge President asks if the execution of those
143 persons would have deterred those others responsible for the approximately 20,000 murders
committed in each of those years.  The Attorneys General himself conceded that "there is no proof
that the death sentence is in fact a greater deterrent than life imprisonment for a long period.  It
is, he said, a proposition that is not capable of proof, because one never knows about those who
have been deterred;  we only know about those who have not been deterred, and who have
committed terrible crimes". 11

The Court notes that the upsurge in violent crime has been associated with a period of great
political turmoil, conflict and social change.  Other factors it notes include the problems of
homelessness, unemployment, poverty and the frustrations consequent upon such conditions, and
the inability of the police and prosecuting authorities to cope with the level of crime, with most
violent crimes not being solved, according to police statistics.  The Judge President concludes:

"We would be deluding ourselves if we were to believe that the execution of a few persons
sentenced to death during this period [1990-1995], and of a comparatively few other
people each year from now onwards will provide the solution to the unacceptably high
rate of crime.  There will always be unstable, desperate, and pathological people for
whom the risk of arrest and imprisonment provides no deterrent, but there is nothing to
show that a decision to carry out the death sentence would have any impact on the
behaviour of such people, or that there will be more of them if imprisonment is the only
sanction.  No information was placed before us by the Attorney General in regard to the
rising crime rate other than the bare statistics and they alone prove nothing, other than
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that we are living in a violent society in which most crime goes unpunished - something
that we all know."

He then emphasised that

"The greatest deterrent to crime is the likelihood that offenders will be apprehended,
convicted and punished.  It is that which is presently lacking in our criminal justice
system;  and it is at this level and through addressing the causes of crime that the State
must seek to combat lawlessness." 12

____________________________
10. Chaskalson P, paragraph 118 -119; Didcott J, paragraphs 181-182

11. Cited by Chaskalson P, paragraph 127

12. paragraph 121-122
_____________________________

In the final analysis, notes another member of the Court, "no empirical study, no statistical exercise
has been able to demonstrate that capital punishment has any deterrent force greater than that of
a really heavy sentence of imprisonment.  That is the ineluctable conclusion to be
drawn from the mass of data so thoroughly canvassed in the written and oral arguments presented
to us."  Therefore, "it simply cannot be reasonable to sanction judicial killing without knowing
whether it has any marginal deterrent value". 13

Amnesty International welcomed the Constitutional Court's comprehensive and courageous ruling.
 Its conclusions on the issue of deterrence and the arbitrary nature of the death penalty are
consistent with information we have gathered from our monitoring of the death penalty globally for
several decades.  Those findings are summarized in our 1989 report, When the State Kills ... The
death penalty v. human rights, 14 copies of which were forwarded to members of the National
Assembly in 1994 and are now being sent to members of the Senate.

_____________________________
13. Kriegler J, paragraphs 212-213

14. ACT 51/07/89, Amnesty International Publications, London
_____________________________

We hope that this information will assist you in the forthcoming debates and encourage you to
support a permanent constitution for South Africa which will entrench a prohibition against state
sanctioned killing.  We appreciate that the process of addressing the country's high crime rate will
involve a slow and difficult process of instituting reforms in the police and criminal justice system
and addressing socio-economic, educational and other problems.  A return to the death penalty
would represent a false solution and a great set-back to the progress achieved in securing human
rights.

PIERRE SANé
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SECRETARY GENERAL



CENTRE FOR CONFLICT RESOLUTION
UCT
Rondebosch

2 February 1996

I have prepared for Jenny Shreiner some comments on the Chapter on Security Services in the
Working Draft of the New Constitution of 22 November 1995.  Ian Phillips suggested that I
copy these to you.

The comments are based primarily on the fact that members of the SANDF rely heavily on the
Constitution as a source of fundamental direction.

1. Governing principles

The provisions of Section 174 are extremely unclear and imprecise; the section does
not deal with the state’s responsibility in relation to security; and, by appearing under
the heading ‘Security Services', it creates the impression that these services are
responsible for all aspects of security.

I would suggest the following wording:

Security shall be based on the resolve of all South Africans, as individuals and
as a nation, to live as equals, in peace and harmony, and free from fear and
want.

National security policy shall therefore encompass the consolidation of
democracy; the pursuit of social justice, economic development and a safe and
peaceful environment; and the maintenance of the political independence and
territorial integrity of the Republic.

The Executive and Parliament shall be responsible for the maintenance of peace
and security.

The functions of the security services shall be determined by legislation in
accordance with  the Constitution.

2. Deployment of the defence force

Articles 82(4)(b)(ii), 228(4)(a) and 228(5) of the Interim Constitution, which deal with
the President's authority to deploy the SANDF and Parliament’s right to review such
deployment, have been deleted.

These are properly constitutional matters and should not be left to legislation.  They
convey a powerful message about the authority of the President and Parliament in
respect of military deployment.

3. Political responsibility



Civilian control over the SANDF is undermined by the deletion of Article 228(2) of the
Interim Constitution (which deals with parliamentary approval of the annual defence
budget) and Article 82(4)(a) (which establishes that the President is the Commander-
in-Chief of the armed forces.

4. Defensive orientation

Article 227(f) of the Interim Constitution should be retained: "The National Defence
Force shall be primarily defensive in the exercise or performance of its powers and
functions".

It could be argued that this provision is covered ' implicitly by the references to
international law in the New Draft.

There are two problems with this argument: there is insufficient understanding within
government and the SANDF of the relevant law; and most countries do not in fact
have defensive armed forces, despite their commitment to international law.

It is therefore important to make explicit the defensive issue.  The best wording would
be: "The defence force shall have a defensive orientation and posture".  This wording
will be very important in the forthcoming Defence Review which may shape the nature
of the SANDF for decades.

I hope that the above is helpful and makes sense. -

LAURIE NATHAN
Executive Director



I, Pieter Wind, a property owner of Ottosdal District hereby suggest that the property rights clause
in the Constitution, retain its present form and that the property rights be protected in the
Constitution.

PIETER  WÜD
Ottosdal



PROPERTY RIGHTS

I support that their must be a clause inserted in the Constitution for property rights.

M A MÜLLER
Nooitgedacht



PROPERTY RIGHTS

I support that their must be a clause inserted in the Constitution for property rights.

G F MULLER
Nooitgedacht



31 January 1996

RE: PROPERTY CLAUSE IN THE CONSTITUTION

I hereby request that the property rights clause be permanently retained in the Constitution.

I believe that the possession of property or the aim to possess property gives an individual
some sort of responsibility, productivity will increase and pride will develop.

A J BOUWER



7 February 1996

PROTECTION OF PROPERTY

We write to you to emphasise that the protection of property rights in the New Constitution is
extremely necessary.

Most farmers (plus minus 90%) are dependent on credit in order to produce food for the
country’s population. Should the credit worthiness of farmers be reduced to nothing, this will
be a tremendous blow for the food production of this country.

J G SMALBURGER
The Secretary
GREENLANDS BOEREVERENIGING



4 February 1996

PROPERTY RIGHTS

We hereby request that Clause 28 of the Constitution No.200/1993 be retained in the New
Constitution.

Whatever method that will be replaced in the Law Book regarding property rights will not make
any difference, because it can be replaced by another law all the time.

In the country' s interest, in the interest of the property owner, in the interest of the citizens of
South Africa and in the interest of working together, we request that the property clause not be
excluded in the New constitution.

H C DE VILLIERS
Empangeni



6/2/96

MY COMMENT ABOUT THE NEW CONSTITUTION
NATIONAL SYMBOLS

CHAPTER 1

I support the New Flag
The NATIONAL ANTHEM should be one only that is "NKOSI SIKELEL iAFRIKA"  Why I
comment like that is because we are a ONE NATION in our country because even in the old
Regime there was ONE ANTHEM Die Stem.

Bill of Rights

Chapter 2 - 14-2c
Freedom of Religion belief and opinion.  I do not agree with it, it should be enforced at all
schools like before.

I also agree with those who say nobody has the right to take another person's life.

Property

Option 2 -5
I support and agree with the way the mistakes that have been done in the past to be rectified in
the correct way.

MTHETHELELI GLADWIN MABENOEZA 



8 February 1996

INTELLECTUAL RIGHTS

Everyone has the right to the protection of the moral and material interests resulting from any
scientific, literary or artistic production of which they are the creators.

RICHARD FORNEFELD
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Gauteng Breastfeeding Forum
Auckland Park

2000

2 January 1996

OMISSION FROM THE DRAFT BILL OF RIGHTS: 
BREASTFEEDING AS A FUNDAMENTAL HUMAN RIGHT

This submission refers to Chapter 2: Clause 11(2)(b), Clause 26(1) and Clause 27 of the Bill of Rights.

We notice with regret that a women's right to breastfeed her baby is not protected by the Working Draft
of the Constitution, and herewith submit to the Assembly our reasons as to why it should be included in
the Bill of Rights.

INTRODUCTION
From the beginning of this century, breastfeeding - the natural and assumed way of feeding a human baby
- has gradually been replaced by routine artificial feeding now common the world over.  Particularly since
the 1940's, breastfeeding rates have been declining rapidly starting in Europe and other Western nations
and then spreading to Third World nations.1  This has had a devastating effect on the health of babies and
women. In 1990, more than 1 million infants died globally who would have lived if they had been
exclusively breastfed for the first six months of their lives.2

Since the 1970's medical research has begun to confirm the age old wisdom that human milk provides
superior infant nutrition, protection against disease, and an ideal way to establish a close relationship
between mother and child.3  It has been reaffirmed by health professionals, various international bodies
and many governments as a key to improved infant mortality and -morbidity.4 The Innocenti Declaration5

                    
     1 M.M. Coates, Tides in Breastfeeding Practice, in Breastfeeding
and Human Lactation, edited by J. Riordan & K.G. Auerbach,
Boston:Jones and Bartlett, 1993, p. 12.

     2  UNICEF, Summary of The State of the World's Children, New
York: Oxford University Press, 1995.

     3 M. Lofton & G. Gotsch, Legal Rights of Breastfeeding Mothers:
USA Scene. Reprint No 59, 1983, Schaumburg, Illinois: La Leche League
International.

     4 M.M. Coates. Tides in Breastfeeding Practice, in Breastfeeding
and Human Lactation, edited by J. Riordan and K. Auerbach, Boston:
Jones and Bartlett, 1993, p. 12.
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(supported by South Africa),6  states that "all women should be enabled to practise exclusive
breastfeeding and all infants should be fed exclusively on breastmilk from birth to four to six
months of age.  Thereafter, children should continue to be breastfed, while receiving appropriate
and adequate complementary foods, for up to two years of age or beyond".

Many women consider breastfeeding not only a basic right for themselves but also for their babies. 
Breastfeeding confirms women's power to control their bodies.  It challenges the bio-medical model and
business interests that promote formula-feeding.  Once a woman establishes breastfeeding, the practise of
it is empowering and contributes to gender equality.  Conditions necessary for successful breastfeeding
are also conditions which reduce the subordination of women by challenging negative images of women
and by emphasising the value of women's reproductive work.7  Breastfeeding also challenges the view of
the breast as primarily a sex object. Futhermore, breastmilk is free and as such does not put an economic
burden on women and families.

Despite the growing awareness of the advantages of breastfeeding and many women's commitment to
breastfeeding, there are impediments that women face that interfere with their right to breastfeed.  Social
and legal institutions do not reflect the positive changes in attitudes about breastfeeding.  Women who
breastfeed, and especially those who practise extended breastfeeding (breastfeeding an older child) find
their breastfeeding in conflict with social customs, medical policies, business interests, rules and
regulations.8  Women who want to breastfeed, but fail to do so due to any of these obstacles are denied
their right to breastfeed.

THE EXTENT OF THE PROBLEM
The key to establishing a successful breastfeeding relationship between mother and child is the right
environment consisting of:
1.  Access to correct information (pre- and post-natally) about breastfeeding.

                                                                      
     5 WHO/UNICEF, Innocenti Declaration on the Protection, Promotion
and Support of Breastfeeding adopted in 1990: Florence, Italy.
(Appendix A)

     6 South Africa (Republic of), Dept of National Health and
Population Development 1992: Letter to the SA Health Attache, Geneva,
Ref 24/5/1 . Pretoria.

     7 World Alliance of Breastfeeding Action. No date. Breastfeeding:
Empowering Women. WABA Action Folder.  (Appendix B)

     8 M. Lofton & G. Gotsch, Legal rights of breastfeeding Mothers:
USA Scene. Reprint N0 59, 1983, Schaumburg, Illinois: La Leche League
International.
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2.  Unrestricted access to the baby (and the baby to the breast) - wherever and whenever the baby and
mother need to feed.
3.  A supportive societal attitude towards breastfeeding.

The following obstacles (among others) to these conditions for successful breastfeeding are prevalent in
our society:

1. Insufficient access to information about breastfeeding and support for a mother's choice to breastfeed:
Despite the medical community's acknowledgement that "Breast is Best", breastfeeding management is
not taught in medical schools. Most physicians, whom women regularly turn to for breastfeeding advice, 
are poorly equipped to deal with breastfeeding problems, and are as such unable to give adequate support
and encouragement to breastfeeding mothers.  Health workers often get their only information on
breastfeeding from the infant food industry through subtle promotional techniques disguised as factual
and scientific information.9

The only other source of information on infant feeding generally available to women, is the infant food
industry through advertising of its product and other marketing techniques to the public.
Commercial infant formula is inferior and expensive, yet it is presented to women as a safe and equivalent
substitute for mother's milk.  Such misinformation obstructs a woman's ability to make an informed
choice regarding infant feeding.  Furthermore, the agressive marketing practices followed by the industry
often undermines a woman's confidence in her ability to breastfeed.  Even today, after pressure from
concerned individuals has forced formula promotors to include cautious disclaimers that breastmilk is
better, the idea that formula is the next best thing if the mother is unable to breastfeed is still actively
promoted.  Again, this "inability" to breastfeed most often comes from employment and social constraints
rather than real physical limitations.10

In an attempt to counteract the immense influence that the infant food industry has on infant feeding
practices, with its disasterous consequences for babies' and women's health and well-being, the World
Health Assembly adopted the International Code of Marketing of Breastmilk Substitutes in 1981 which
aims to protect and promote breastfeeding and the proper use of breastmilk substitutes, through
appropriate marketing and distribution on the basis of adequate information.  Despite South Africa's
partial implementation of the Code11 in 1986, violations occur regularly.12 13   The South African Code
relies on the ethics of the infant food industry, and is not legislated.
                    
     9 International Baby Food Action Network:  "Breaking the Rules
1994" Cambridge, UK: Baby Milk Action. (Appendix D)

     10 M. Thomas, How breastfeeding and the BFHI relate to the
Beijing Platform of Action, Baby-Friendly Hospital Initiative
Newsletter, July/Aug 1995.

     11 South Africa (Republic of), Department of National Health and
Population Development. South African Code of Ethics for the Marketing
of Breast-milk Substitutes 1986,  Pretoria: Gov. Press. (Appendix C)
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2. The medical community's inadequate training in breastfeeding, coupled with the infant food industry's
influences, contribute (amongst other factors) to another obstacle that women committed to breastfeeding
have to face:  Current hospital practices such as early and sustained mother/baby separation in the post-
natal period, supplemental artificial feeds given to the breastfed baby - often without the mother's
consent-, and free formula samples given to the mother upon discharge from the hospital interfere with
the mother's intention to breastfeed and obstructs the breastfeeding establishment process in the early
post-natal weeks.

In order to help combat this problem the WHO and UNICEF launched a global "Baby-Friendly Hospital
Initiative" (BFHI) in 1989 by publishing a joint statement detailing the "Ten Steps to Successful
Breastfeeding".14  In accordance with the Innocenti Declaration,15  South Africa adopted an amended
version of the "Ten Steps" as the official national breastfeeding policy and there is commitment to
participate in the BFHI.16 But again, there is no national plan of implementation of the BFHI.

3.  Paid employment outside of the home:
Existing employment policies, based on societal attitudes on breastfeeding and reproduction, generally do
not support women to breastfeed while in paid employment.17  As a result many women do not initiate
breastfeeding in the first place and others wean their babies prematurely in order to return to paid
employment outside the home.  Many women fear that insisting on, or even negotiating for the right to
mother-friendly workplaces will cost them their jobs.  They feel forced to abandon breastfeeding and turn
to commercial formulae instead. (Mother-friendly workplaces should include longer paid maternity leave,

                                                                      
     12 International Baby Food Action Network: "Breaking the Rules
1994" Cambridge, UK: Baby Milk Action. (Appendix D)

     13 A.F. Malan, Infant Food Survey - South Africa. IBFAN
Monitoring Project:  Prelimenary Report. March 1994. (Appendix E).

     14 WHO/UNICEF, Protecting, promoting and supporting
breastfeeding: the special role of maternity services. Geneva 1989.
(Appendix F)

     15 WHO/UNICEF:  Innocenti Declaration on the Protection,
Promotion and Support of Breastfeeding. 1990. (Appendix A)

     16 C. Nikodem, L. Schelke, L. Enraght-Moony, G.J. Hofmeyer,
Breastfeeding in Crisis: Survey Results of the Baby-Friendly Hospital
Initiative. Curationis, Vol 18, N0 3, August 1995. (Appendix G)

     17 M. Thomas, How breastfeeding and BFHI relate to the Beijing
Platform of Action, Baby-Friendly Hospital Initiative Newsletter,
July/Aug 1995, p. 5.
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flexible work hours, breastfeeding breaks, on-site child-care facilities and private facilities for pumping
and storing breastmilk.)18

4.  Failure of society to accept breastfeeding as a natural act:
Although attitudes are slowly changing, many people still view breastfeeding in public as obscene or
indecent.  Women are often barred from breastfeeding in places such as restaurants and shopping malls
and are often relegated to unhygienic places such as public toilets in order to breastfeed their babies.19

Finally, husbands (or partners) sometimes view their wives' breasts as their personal property and thus
encourage women to end breastfeeding early or even before it starts.20

INTERNATIONAL AND UNITED-NATIONS RECOGNITION
The widespread nature of these impediments to breastfeeding has led various international organizations
and many governments to recognize that breastfeeding legislation is necessary:

1.  The Innocenti Declaration states in its list of Operational Targets that: (All governments by the year
1995 should have:) "enacted imaginative legislation protecting the breastfeeding rights of working
women and established means for its enforcement."21

2.  Paragraph 19 of the World Declaration on Nutrition states that:
"We...pledge to reduce substantially within this decade ... social and other impediments to optimal
breastfeeding."  The Plan of Action for Nutrition, in turn devotes an entire section (No 5) to promoting
breastfeeding.22

3.  Brazil has some of the best maternity protection laws in the world:  all women have the right to
breastfeed, and employers - including private households- must provide time and facilities for
breastfeeding.23

                    
     18 World Alliance of Breastfeeding Action. No Date. Women, Work
and breastfeeding: Everybody benefits! The Mother-Friendly Workplace
Initiative Action Folder. (Appendix H)

     19 A. Moolman, Breastfeeding in Public. The Citizen Thursday 8
June 1995, p. 24.

     20  N. Bromberg Bar-Yam, The Nesle Boycott: The Story of the
WHO/UNICEF Code for Marketing Breastmilk Substitutes. Mothering
Magazine.  Winter 1995.

     21 WHO/UNICEF, Innocenti Declaration on the Protection, Promotion
and Support of Breastfeeding in 1990: Florence, Italy. (Appendix A)

     22 FAO/WHO: International Conference on Nutrition, World
Declaration on Nutrition: Plan of Action for Nutrition. Geneva: 11 Dec
1992. (Appendix I)
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4.  The Institute for Reproductive Health in Washington, D.C. adopted a resolution in 1993 which states:
"Making it possible, through laws, regulations, and other appropriate measures, for women to combine
the roles of child-bearing, breastfeeding and child-rearing, with participation in the workforce."24

5. The State of Florida (USA) in March 1993 adopted an Act encouraging breastfeeding, authorizing
breastfeeding in public, and affirming that breastfeeding a baby does not violate prohibitions agains
obscenity, is not harmful to minors, and does not constitute unlawful nudity or sexual conduct.  The Act
includes references to the US-Surgeon General's recommendation regarding breastfeeding and to the
establishment by WHO and UNICEF of breastfeeding as a major goal of the decade.  Describing
breastfeeding as "an important and basic act of nature which must be encouraged in the interests of
maternal and child health and family values", the Act provides that: "a mother may breastfeed her baby
in any location, public or private, where the mother is otherwise authorized to be, irrespective of
whether the nipple of the mother's breast is uncovered during or incidental to the breastfeeding".25 26

6. The States of North Carolina, Nevada, Utah, Texas, Virginia, Michigan and New York followed suit
using similar language in ammending their laws.  New York enacted legislation that went even further by
creating a civil rights law guaranteeing a mother's right to breastfeed.  Thus, a violation of this law is a
violation of a mother's civil rights and offers legal recourse to a mother if her right to breastfeed is
violated.27

                                                                      
     23 G. Palmer, The Politics of Infant Feeding.  Mothering
Magazine. Summer 1991.

     24 Institute for Reproductive Health. Final Programme of Action
Section 4.4.g. Adapted from the "Proceedings of the 1993 Conference on
Breastfeeding as a Women's Issue", published as a supplement to the
International Journal of Gynecology and Obstetrics, Dec 1994.(Appendix
J)

     25 As reported to the World Health Assembly in May 1994. Document
A47/6, paragraph 23.

     26 In 1994, Florida created further legislation that creates a
breastfeeding project to determine the benefits, barriers, and costs
of implementing worksite breastfeeding support policies for state
employees.  These policies will address issues such as work schedule
flexibility, accessible locations and privacy to pump or breastfeed,
and access to clean, safe water sources for cleaning breast pump
equipment.    (E.N. Baldwin & J.D. Baldwin,  Breastfeeding Legislation
in the United States. New Beginnings. Nov-Dec 1994)

     27 Ibid.
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SUMMARY
Adopting and supporting the various international resolutions and programmes (BFHI-Initiative, the
WHO-Code and the Innocenti Declaration) designed to enable women to exclusively breastfeed their
babies if they choose to do so, is proving to be insufficient on their own to completely remove the
obstacles to breastfeeding.  These programmes are only effective in that they are beginnings.  The
complete removal of the obstacles to breastfeeding calls for a multisectoral approach, which must include
legislation to protect a woman's right to breastfeed.  In countries where a multisectoral approach has been
made (notably in Scandinavia), an upward trend in breastfeeding initiation rates have been noted.28

Breastfeeding is often forgotten as a basic reproductive right.  Despite the many changes occurring in the
political and economic lives of women, breastfeeding is still as important to them as ever.

In an environment where a variety of forces combine to encroach on the right of women to breastfeed -
and the right of children to optimum and adequate nutrition-, it becomes imperative that everything
possible needs to be done to counteract these forces.  We therefore urge the Assembly to recognize
women and children's right to breastfeed and to let women see in breastfeeding a path towards confirming
their own special power; by including in the Bill of Rights: "A mother has the right breastfeed her
baby in any location, public or private, or where the mother is otherwise authorized to be."

Maryke Barclay
MEMBER: EXECUTIVE COMMITTEE

LIST OF APPENDIXES

Please see original documents provided.  The text of appendixes has not been scanned into the database.

A.  Innocenti Declaration on the Protection, Promotion and Support of       Breastfeeding. 
WHO/UNICEF. 1990:  Florence, Italy. (Photocopy)

B.  Breastfeeding: Empowering Women. WABA Action Folder.  World             Alliance of
Breastfeeding.

C.  South African Code of Ethics for the Marketing of Breast-milk           Substitutes.  Dept of National
Health and Population                    Development. 1986

                    
     28 M.M. Coates. Tides in Breastfeeding Practice, in Breastfeeding
and Human Lactation, edited by J. Riordan and K. Auerbach, Boston:
Jones and Bartlett, 1993, p.13.



8

D.  Breaking the Rules 1994.  IBFAN/Baby Milk Action.

E.  Infant Food Survey - South Africa.  IBFAN Monitoring Project:           Prelimenary Report. March
1994. A.F. Malan.  (Photocopy)

F.  Protecting, Promoting and Supporting breastfeeding:  The Special        Role of the Maternity
Services. WHO/UNICEF. Geneva 1989.

G.  Breastfeeding in Crisis:  Survey Results of the Baby-Friendly           Hospital Initiative. C. Nikodem,
L. Schelke, L. Enracht-Moony,          G.J. Hofmeyer.  Published in Curationis, Vol 18, No 2, August      
    1995. (Photocopy)

H.  The Mother-Friendly Workplace Initiative Action Folder.  Women,         Work and Breastfeeding:
Everybody Benefits!  World Alliance of          Breastfeeding Action.

I.  World Declaration on Nutrition.  Plan of Action for Nutrition.          WHO/FAO.  1992.  (Photocopy)

J.  Breastfeeding Is a Women's Issue.  The Institute for Reproductive       Health. Georgetown
University.  1995



30 January, 1996

I am writing you this letter in my capacity as retired attorney having practised for nearly 40 years,
allow me to state the following:-

1) A property clause must be included in the new constitution protecting the rights of a legal
holder thereof exclusively.

2) The present state of serious crime will not abate until the reinstatement of the death penalty
for crimes such as murder, rape and armed robbery.

During the time that the so-called apartheid regime was in power this country did not have 5% of
the present crime rate.

J E de Villiers



COMMUNITY LAW CENTRE
UNIVERSITY OF THE WESTERN CAPE

THE ACCOUNTABILITY OF THE PROSECUTING AUTHORITY IN
THE FINAL CONSTITUTION

1 February 1996

EXECUTIVE SUMMARY

1. It is of importance to determine in the final Constitution the position of the
prosecutorial authority.  At present the prosecutorial authority has been established as
a fourth branch of government because it is accountable neither to Parliament in any
meaningful way nor to the executive in any way.  It is not accountable to Parliament
because Parliament can neither prescribe policy to the Attorneys-General, nor, should
it attempt to do so, enforce the execution of such policy.  The Attorneys-General’s
accountability to the executive has been explicitly excluded by legislation.

2. Attorneys-General routinely make different types of decisions which call for different
modes of accountability.  Four types of decisions can be distinguished:  first, quasi-
judicial decisions which are the application of the facts in individual cases to the law;
second, the formulation of general prosecutorial policy of how and in which cases
prosecutions should be instituted; third, devising crime combatting policies, and fourth,
office management decisions, including appointment policies.  The first type of
decision should be taken by an independent professional person and should, where
appropriate, be subject to judicial scrutiny.  The other decisions involve matters of
public policy and must be subjected to public accountability and formulation.  The best
method of accountability is through the executive (via the Minister of Justice); the
executive should have a final say on matters of policy for which it is accountable to
Parliament.

3. In order to counter the possibility that the prosecutorial authority may be manipulated
by the executive, the following safeguards should be adopted: first, the executive
should have no control over decisions in individual cases; second, all instructions of the
Minister of Justice on policy matters should be in writing and made public.  This would
foster transparent executive supervision.

4. With executive accountability in place, it is not critical whether there is a national
attorney-general responsible to the Minister of Justice or nine attorneys-general
responsible to the Minister.  For organisational considerations and to promote equality
before the law, it is obviously preferable that there is a national attorney general (better
called a director of public prosecutions) who would supervise and co-ordinate the
work of provincial attorneys-general (or provincial directors of public prosecutions.

5.. Proposed formulation:



(a) The authority to institute criminal prosecution on behalf of the State vests in
the National Director of Public Prosecutions who must exercise his or her
function without fear, favour or prejudice.

(b) The National Director of Public Prosecutions is appointed by the President
acting on the advice of the Judicial Service Commission.

(c) The Minister of Justice has final responsibility for the office of the National
Director of Public Prosecutions and may issue directives for the performance of
the prosecutorial authority, but may not interfere in decisions taken in
individual matters.

(d) Where the Minister issues directives it must be in writing and published in the
Government Gazette as soon as the interests of justice permits.

(d) The jurisdiction, powers and functions, including the appointment of provincial
directors of public prosecutions is to be regulated by legislation.

THE ACCOUNTABILITY OF THE ATTORNEYS-GENERAL IN THE
FINAL CONSTITUTION

1. INTRODUCTION

This memorandum seeks to address the central issue of establishing the accountability
of the attorneys-general in the final Constitution.  This is done by enquiring into their
present from of accountability of the attorneys-general, inquiring into the positive
features as well as deficiencies.

Accountability as a concept naturally requires definition. On a general level it means to
be answerable for one's conduct.  But answerable in what sense?  The Canadian Royal
Commission on Financial Management and Accountability1 has given the following
comprehensive definition of accountability which is linked to the purpose thereof:

‘Accountability is the fundamental prerequisite for preventing the abuse
of delegated power and for ensuring instead that power is directed
toward the achievement of broadly accepted national goals with the
greatest possible degree of efficiency, effectiveness, probity, and
prudence.'

To ensure this accountability, control must be exercised over public officials.  This can
be done by private as well as public institutions, which include the three spheres of
state authority, the judiciary, the legislature and the executive.

2. DEVELOPMENT OF THE OFFICE OF THE ATTORNEY-GENERAL

The status of the attorneys-general in South Africa has undergone various changes
during this century.  Before Union, the attorneys-general of the four provinces were
members of the cabinet who held full ministerial authority.  The legislation regulating



the powers of the attorneys-general to prosecute all provided that the right and power
of prosecution in the Attorney-General 'is absolutely under his own management and
control'.  At the National Convention, it was decided to separate the prosecution of
crimes from the government and to appoint attorneys-general for each of the provinces
and to give them full power to prosecute.  The position of the attorneys-general was
regulated by ordinary statute in 1917, in terms of section 7(2) of the Criminal
Procedure and Evidence Act.

In 1926 (under the Hertzog cabinet), in terms of the Criminal and Magistrates' Courts
Procedure (Amendment Act) all powers of prosecution were vested in the Minister of
Justice who was permitted to assign to the attorneys-general (and the Solicitor-General
in the Eastem Districts Local Division), as his deputies, the exercise 'of such powers,
authorities and functions' in the areas for which such officers had been appointed.  The
main arguments advanced by the Minister of Justice when introducing the Bill was that
the fact that there was no accountability to parliament was unsatisfactory and that it
was necessary to make the attorneys-general, through the Minister, answerable to
parliament and furthermore that in some ‘big cases of public importance' it was
necessary for the government to intervene.

In 1935 (Act 46 of 1935 E; 1) the power of prosecution was again vested in the
attorneys-general but they were to -

‘exercise their authority and perform their functions under this Act and
under any other law subject to the control and directions of the
Minister who may, if he thinks fit, reverse any decision arrived at by an
Attorney-General or the Solicitor-General and may himself in general
or in any specific matter exercise any part of such authority and
perform any such function'.

This position was retained until 1992 when the position of the attorneys-general in
relation to that of the Minister of Justice was again drastically altered by the Attorney-
General Act 92 of 1992.  In terms of the Act the Minister now has the power only 'to
co-ordinate the functions of the attorneys-general.  The ultimate control over
prosecutions thus no longer rests with the minister of Justice but, as was the case from
1910-1926, with the various attorneys-general.  The Act was clearly aimed at the new
constitutional dispensation where it was thought better not to subject the attorneys-
general to political control.  This position is seemingly confirmed in the interim
Constitution.

3. NATURE OF AN ATTORNEY-GENERAL'S ACTIVITIES

An A-G performs a variety of functions and make many different types of decisions.  It
is therefore impossible to categorise all decisions under one heading.  It is also not
helpful to label all actions as sui generis as it merely obscures the vast array of
decisions.  Different types of decisions may be discerned.

First, and foremost, statutory authorized discretionary decisions entail the power to
prosecute, withdraw cases, stop proceedings, appeal against adverse decisions, etc.
These decisions come the closest to a judicial decision but can at best be classified as



quasi-judicial decisions.2 Judicial decisionmaking is characterized by the making of
reasoned decisions in terms of preordained rules after an adversary contest in open
court.  In contrast, when A-Gs decide whether or not to institute a prosecution, the
decisions are not always made in terms of legal rules; other non-legal factors play an
important role.  Moreover, it is not done after adversary proceedings in open court
accompanied by a reasoned judgment.  The routine institution of prosecutions on the
basis of prima facie evidence, however, could be regarded as a quasi-judicial function;
legal rules are applied to a set of facts without reference to other factors.  These
decisions do not fall within the domain of public debate but are best taken in terms of
professional criteria.

Second, linked to the decision whether to institute a prosecution in a particular case is
the formulation of prosecution policy, that is, whether a prosecution should be
instituted at all in a type of case in the presence of prima facie evidence.  A non-
prosecution policy, for example, of certain categories of juvenile accused, is done in
pursuance of non-legal considerations.  The nonprosecution of public morality crimes
would be another example.  These policies have profound public impact and belong
properly in the public domain.

Third, A-Gs engage in a number of activities aimed at the better control of crirne.
These activities are administrative of nature but have important consequences for the
public.  The A-G of the Cape of Good Hope established a special court for sexual
offences and child abuse cases in order to protect the victims of those offences.  The
same A-G participated in community crime forums in an effort to combat gang related
crimes.  These decision are based on policy consideration of how best to combat crime
and make the prosecution service more effective and efficient.  These decisions, taken
for the benefit of the public, are clearly of public concern.

Finally, there are policy decisions which do not relate to the combatting of crime at all
but are integral to the office of an A-G.  One such policy decision is a staff
appointment policy.  Currently representativeness of personnel is an important issue
which also falls within the public domain.

Because the nature of these decisions vary considerably, different methods of
accountability will be more appropriate than others for specific categories.

3 PRESENT FORMS OF ACCOUNTABILITY

Regardless of the formal independence of the attorneys-general as set out above, they
still remain subject to the ordinary forms of control of the actions of executive
authorities.3 Their actions are namely subject to judicial control, parliamentary and
executive control.  The nature of the first two forms of control are described by
Baxter4 as follows:

‘The former provides a monitor of the legality of administrative action
while the latter assesses the wisdom or merits of the activities and
policies of the Cabinet and public administration.  Together they are
meant to provide the balances - legal and political - necessary for
constitutional government.'



3.1 JUDICIAL CONTROL

Under the previous constitutional dispensation the weight of authority indicated that
the discretion of an attorney-general to initiate and prosecute proceedings was,
although wide, subject to the normal grounds of review of administrative action.  The
attorney-general had no power to go beyond the provisions of the statute and should
he have done so, acted mala fide, with an unlawful purpose, not applied his mind to
the matter or not have exercised his discretion at all, the court would have had the
power to interfere.  The position was the same in respect of the exercise of other
statutory powers.

In terms of the interim Constitution, the attorneys-general are clearly an 'executive
organs of state' and are therefore bound by the provisions of the Bill of Rights.5

Especially the duty of equal treatment could place severe restrictions on the
discretionary powers of an attorney-general.  Decisions taken and acts performed by
the attorneys-general will also qualify as ‘administrative action' which will therefore
make them subject to the provisions of section 24.  Under section 24(a) decisions of an
attorney-general can be challenged for not complying with the mandatory provisions of
the statute concerned, which would include the exercise of powers for an unlawful
purpose, and under section 24(b) for failing to comply with the requirements of
procedural fairness where s/he is required to do so.

Subsections (c) and (d) of section 24 introduce (at least) two additional grounds of
review to those traditionally recognised, namely the non-furnishing of reasons in
writing where a person's rights or interests are affected and the non-justifiability of
administrative action in relation to the reasons given for it.  It is submitted that reasons
need only be furnished upon request and not as a matter of course, as this would place
an unduly harsh burden upon the prosecuting service.  A complainant would be entitled
to reasons where a decision is made not to prosecute as his or her rights and interests
would clearly be affected by such decision.6

In so far as section 24(d) is concerned, an attorney-general, in exercising his or her
statutory functions would seemingly be required to act rationally, to consider relevant
considerations (and to attach the correct weight thereto) to ignore irrelevant
considerations and not to act with dishonest motives.  His or her decisions should also
be supportable on the basis of the available evidence.  The requirement of
proportionality can also in certain instances be said to find application.

A complainant now has a choice in appropriate cases whether to rely on section 24 of
the interim Constitution or the ordinary administrative law grounds of review or both.
In some instances where section 24 and the ordinary grounds of review overlap it
might be more advantageous for a complainant to rely on section 24 in light of the
requirements of locus standi.

3.2. PARLIAMENTARY CONTROL

Accountability of the A-Gs to Parliament is sought through the submission of annual
reports, questioning by Parliament, and in the final instance, by removal from office.  In



the first annual reports of 1993 two attorneys-general noted pertinently that they were
independent of the control of the Minister of Justice and, as the attorney-general of the
Eastern Cape put it, were "answerable solely to Parliament”7 . The A-G of the
Witwatersrand (WLD) also noted that he was "now answerable only to Parliament,
with the Minister of Justice acting as co-ordinator."8 The efficacy of the present form
of Parliamentary accountability needs to be assessed.

(a) Annual reports of the attorneys-general

In terms of section 5(6) of the Attorney-General Act every A-G has to submit an
annual report to the Minister of Justice on his or her activities during the previous year.
This report also has to be tabled in Parliament.

The annual reports for the first two years of reporting indicate at the same time both
the limitations of this method of accountability and the need for other methods.  The
reports for 1993 and 1994 reveal directly or obliquely that A-Gs engage in policy
decisions on a wide array of matters including prosecution policy, initiatives to combat
crime, and staff appointments.  At the same time the different approaches to these
issues are as varied as the reports themselves.  The reports varied considerably in
length, depth and adequacy, with no uniform manner of reporting.9

(i) Prosecutorial policy

The A-G of the WLD rightly observed that the "Attorney-General has great powers
which need to be exercised with care, objectivity and integrity".10 The powers of the
A-G lies in his or her ability to determine prosecutorial policy in general and to decide
whether or not to prosecute in individual cases.  In neither of these two areas did the
reports reveal much.

Only the A-G of the Eastern Cape mentioned prosecutorial policy directly; he wrote
that an important part of an A-G’s responsibility is the "formulation of prosecution
policy".11 He further revealed that "all existing circulars [pertaining to prosecutorial
policy] were withdrawn and replaced by a single codified set of instructions”. The
purpose of the new looseleaf instructions manual was to simplify the "task of
prosecutors in ascertaining and applying standing instructions" .13

The variations in prosecutorial policy among A-Gs are only obliquely apparent from
the reports.  The A-G for the Free State stated a clear prosecutorial policy that no
illegal gambling would be tolerated in his area of jurisdiction.  In other jurisdictions a
similar policy was not followed as appears from the constitutional challenge to
selective policing in AK Entertainment CC v Minister of Safety and Security.14

(ii) Other policy matters

A few A-Gs initiated innovative projects.  The A-G of the Cape of Good Hope
established special courts for sexual offences and child abuse cases and a youth
offenders, school.15 In 1994 an assessment centre was introduced to assess at the
earliest opportunity whether juveniles should be released into the custody of their
parents.  Attempts have also been made to get active community participation in



dealing with gang activities.16 In 1994 pilot projects were initiated in the Eastern Cape
dealing with the treatment of rape victims and instituting juvenile offender diversionary
programme.17 The A-G of the WLD established a special fraud investigation unit to
deal with economic crime as well as a unit for Special Investigation to deal with
corruption in the public sector.18 The A-G for the Eastern Cape also disclosed his
policy pertaining to public relations.  First, he introduced a policy of a more simplified
correspondence style for "the message [to be] more easily understood",19 and secondly,
that reasons for decisions are made known to the public.

(iii) Personnel Policy

No uniformity of reporting was evident on personnel policy.  On the critical issue of
the appointment of black lawyers to the prosecutorial service, only three A-Gs20

revealed in 1993 the racial composition of their staff.  Only the Eastern Cape A-G
noted any policy reasons for this statistic;  he said that there were “considerable public
interest in the progress made by members of hitherto disadvantaged groups in
occupying posts in various professions.”21

In the 1994 reports the picture changes dramatically.  Most A-Gs now note the
statistics22 and some note the need to achieve a more representative composition of
their personnel.23  The policy of affirmative action was indirectly raised by the A-G of
the Northern Cape who noted that the morale among white prosecutors were low
because of their concern about their prospects of  promotion."

(iv) Performance

The reports contain a variety of statistics but those which deal with the effectiveness
and efficacy of the prosecutions are not revealed in a consistent or comprehensive
manner.

The Transvaal A-G omitted any reference to the number of prosecutions in the district
courts.  The Natal A-G did likewise and only noted activities of state advocates in the
lower courts.  These omissions could be the result of defining the scope of
accountability as excluding lower court prosecutors (which is unacceptable) or that
there was no sufficient information (which is equally inexcusable).

There is only limited and peculiar information about the success rate of prosecutions.
With regard to Supreme Court cases, only the number of death penalties 'obtained’
were noted.25  No information was given about the outcome of appeals or
prosecutions.  With regard to regional court prosecutions, the majority of the A-G
gave, however, the number of convictions obtained on murder charges.26  These figures
are essential for questions to be asked about the low conviction rates of 17% in the
Transvaal;27  21% in the OFS28 and 28% in the Cape.29  Was it a question of poor
investigation by the police, ineffective prosecution, or overcharging to start with?

In the regional courts the A-G for the Transvaal could report that the percentage of
acquittals has decreased from 59,1% in 1993 to 31,8% in 1994.30   With regard to the
district court, the Northern Cape reported an 87% conviction rate for 1994.31



Little information is given about the length of court delays which is in part a function
of efficient case management.  A number of A-Gs alluded to this problem, but only the
A-GS of Natal,32  the Northern Cape33 and the Cape34 reported the actual period of
delay in Supreme Court trials.

Statistics on all these issues are seemingly available (or at least should be).  Why are
then, then, not provided?  In the absence of adequate and comprehensive statistics
Parliament will not be able to assess the performance of the prosecution service.

(iv) Evaluation

Annual reports are certainly a necessary requirement for any institution.  To be of
value they have to be comprehensive and deal with issues that matter.  In this regard
the annual reports of A-Gs fall short of the mark.  They did not disclose their activities
which would have called for answers: the effectiveness of their performance
(conviction rate and the length of delays) or the policy decisions.  There are extensive
and comprehensive instructions issued every year by the various A-Gs.  The
appropriateness of the standing instructions and whether they should be made public,
are certainly questions that Parliament should and could have debated.  Instead of
providing important information, the Reports became persuasive pleas for more staff,
better pay and adequate accommodation.

On their own annual reports cannot be a sufficient form of accountability.  The
accountability to Parliament has to occur in a much more direct way - through the
questioning of A-Gs by Parliament.  There they could be probed for more information
about how they executed their task, both with regard to questions of policy and
practice.

(b) Questions and replies

The second method of control in this context is provided for in section 5(5) of the
Attorney-General Act which provides for 'the furnishing, on request, to the Minister of
Justice, of information or a report on any case, matter or subject dealt with or handled
by an attorney-general, and for the furnishing of reasons for any decision taken by an
attorney-general' in the performance of his duties or the exercise of his functions.35 The
aim of this provision must, inter alia, be to enable the minister to answer questions
posed to him by members of parliament relating to the exercise of powers by the
attorneys-general.36   To date no such questions has been put to the Minister.

(c) Committees

Parliamentary committees have, in terms of the Constitution, vast powers in order to
enable it to fulfil its functions.  Section 58(2) of the Constitution provides the
following in this regard:

For the purposes of exercising its powers and performing its functions,
any committee...shall have the power to summon persons to appear
before it to give evidence on oath or affirmation and to produce any



documents required by it, and to receive representations from
interested persons.37

The standing committee(s) on Justice undoubtedly can exercise this power with regard
to the attorneys-general.

In 1994 the AGs were not called by the Select Comrnittee on Justice to give evidence
before it.  In 1995 the A-Gs "volunteered" to appear before the Committee in 1995 and
in September / October 1995 the first hearings were held.  Searching questions were
put to some attorneys-general why no prosecution was instituted in a particular cases
or cases.

Even if these avenues of parliamentary accountability are fully explored, Parliament
performs only a monitoring function and cannot formulate prosecutorial policy.  It can
question a prosecutorial policy but it is doubtful whether it can formulate a policy
which it then entrust to the A-Gs to execute.  In essence parliamentary accountability
is about calling the A-Gs to account for what they have done.  It does not include
instructions on how to executive their tasks.  As Gladstone once put it,

"Parliament's function is not to govern the country but to call into
account those who do govern it."38

The A-Gs are not officers of Parliament taking instructions from Parliament and then
account to it.  The Committee could not instruct an A-G to institute a prosecution in a
particular case.  Equally it could not instruct the A-Gs that diversion programmes for
juveniles must be introduced in each jurisdiction.  If an intervention is to take place it is
through legislation, providing legislative authority for, say, diversion programmes.
Should Parliament attempt to give instructions, the refusal of an A-G to obey may well
be without any consequences, unless, of course, such conduct falls within the
parameters of impeachable conduct.

(d) Removal from office

Parliament has the ultimate power to dismiss an A-G.39   The grounds of dismissal are
the following:

(a) misconduct;
(b continued ill-health; and
(c) incapacity to carry out duties efficiently.

The President may suspend an attorney-general in terms of section 4(3) of the
Attorney-General Act pending the decision of Parliament.  This suspension has to be
communicated to Parliament within 14 days,40 whereupon Parliament has the power to
overturn the suspension by an ordinary majority.  Parliament can also, on its own
account, instruct the President to remove an A-G from office on one of the above
rounds.41

The term ‘misconduct’and ‘incapacity' is not defined in the Attorney-General Act.  The
same terms were, however, used in the 1961 and 1983 constitutions with regard to the



removal from office of the State President.  These sections namely provided that the
State President could be removed from office on the grounds of misconduct or
incapacity.  The terms 'misconduct' and ‘incapacity' were not defined in either of the
two constitutions either, but has been the subject of debate in academic circles.
Wiechers42 relating to the removal from office of the State President (as head of state)
under the 1961 Constitution holds the view that non-compliance of the State President
with conventions would constitute misconduct.  He also says the following with regard
to the terms 'misconduct' and 'incapacity':

Die begrippe "wangedrag" en “onvermoë" am sy ampspligte
doeltreffend uit te voer” het ‘n sterk politieke kleur en kan nie vooraf
juridies vasgestel word nie.  Dit is vir die volksraad self om die
omstandighede te beoordeel en te besluit of die staatspresident se
gedrag of vermoë tot sy ontheffing moet lei.

Basson and Viljoen43 are of the view that the terms 'misconduct' and ‘incapacity' in
section 9(3) of the 1983 Constitution could be interpreted by having regard to the oath
the state President had to take before taking office.  They therefore conclude that
(e)nigiets wat hy byvoorbeeld sou doen wat nie tot voordeel van die land is nie of wat
die land kan skaad of wat ‘n oortreding van die Grondwet sou wees, sou as wangedrag
beskou kon word.

It is submitted that the oath the attorneys-general have to take in terms of schedule 3
of the interim Constitution also provides an invaluable guide as to the meaning of the
term ‘misconduct' and 'incapacity'.  The oath they have to take is the following:

I, A.B., do hereby swear/solemnly affirm that I will in my capacity as Attorney-General
uphold and protect the Constitution of the Republic of South Africa and the
fundamental rights entrenched therein and in so doing enforce the Law of the Republic
without fear, favour or prejudice, in accordance with the Constitution and the Law of
the Republic.44

A decision of the attorneys-general (or perhaps repeated occurrences thereof) not to
prosecute for Some or other reason (even though evidence of a serious crime having
being committed exists) may affect the individual in his or her right to life (s 9), human
dignity (s 10), privacy (s 13), religion, belief and opinion (s 14), et cetera, and might
for that reason alone constitute ‘misconduct' or prove that the attorney-general is
incapable of carrying out his or her duties of office efficiently.

Other actions of the attorneys-general which are clearly contrary to the provisions or
the spirit of the constitution (even though the action does not constitute a criminal
offence) can also constitute grounds for the removal from office.

The power of Parliament to remove an A-G is the same as its power to remove judges.
The same grounds are listed and the same procedure must be followed.  The prospect
of removal is thus limited to extreme cases and cannot be as a result of differences over
policy.

3.3. EXECUTIVE CONTROL



The Act limits the power of the Minister of Justice to "coordinate the functions of the
attorneys-general" and to request information on specific decisions or in general.45

(a) Co-ordinate

The concept "co-ordinate" cannot be equated to “control or given direction to”.  The
Shorter Oxford Dictionary defines "coordinate”, inter alia, as "to act in combined
order for the production of a particular result".  The Concise Oxford Dictionary again
defines the verb as follows:  to "bring (various parts, movements, etc.) into a proper or
required relation to ensure harmony or effective operation".  The concept includes two
important components.  First, an active role for the co-ordinator to "bring various
parts into a proper or required relation".  Second, the proper relationship is one of
achieving "a particular result, be it “harmony or effective operations”.

The dictionary meaning of "co-ordinate" should, however, be seen in the context of the
previous position which the Act sought to change.  The intention of the legislature was
precisely to remove the A-Gs from the control of the executive.  The danger of seven
free-ranging A-Gs was presumably foreseen and the duty of coordinating their
functioning was thus entrusted to the Minister.  It intention was not to give the
Minister control over the prosecution service but to address the problem which may
arose when more than one independent A-G are seized with the same case.  In such a
situation where there may be contesting interests, the Minister may presumably
intervene to co-ordinate the activities of the A-Gs.

(b) Request information

The power to request information implies a reciprocal duty on an attorney-general to
provide the requested information.  This duty arises both from the logic of provision
and the heading of the section.  The heading of the section refers to the “duties and
powers of attorney-general”.  The duties of the A-G can only refer to submitting a
yearly report and information requested by the minister.  There is thus a clear legal
duty on the A-GB to furnish the Minister with any information.

Should an A-G refuse to provide information or furnish inadequate information, then it
can be argued that he or she is guilty of a dereliction of duty which would constitute
“misconduct" in terms of s 4. The President may then suspend the A-G and Parliament
can remove the person from office.

While the Minister's power is limited to the request for information, it could play some
role in influencing policy decisions.  Moreover, if the information discloses non-
compliance with the Constitution and the chapter on fundamental rights, then it may
provide grounds for removal.

3.4. EVALUATION

The efficacy and the appropriateness of the various methods of accountability depend
on the type of decision taken.  The quasijudicial decisions A-Gs take are best reviewed
by the judiciary.  The judicial control of an A-G’s discretion, although now extended



by the bill of rights, is limited to legal disputes which is by its very nature mostly
retrospective in effect.  Effective prospective accountability on policies has to be
sought elsewhere.

Parliamentary accountability is limited to providing information.  Only in extreme cases
of the dereliction of duty amounting to "misconduct" would the removal of an A-G be
legally viable.  For Parliamentary accountability to be efficacious it has to entail more
than providing a report of activities or giving answers to questions.  Effective
executive accountability to Parliament is predicated on Parliament's power to remove
the executive from office when there is disagreement on a point of policy.  The same
form of Parliamentary accountability is neither possible nor appropriate.  Parliament
cannot dismiss an A-G on a point of policy.  Nor should Parliament be able to do so.
A-Gs do not form a fourth branch of government.  In terms of the trias politica46 the
proper structure of checks and balances would be for the executive to be accountable
to Parliament for the policy decisions of the prosecutorial authority.  Executive control
over the A-Gs is, however, explicitly excluded by the Attorney-General Act.  "Co-
ordination" is no substitute for executive responsibility.  The result is that the A-Gs are
accountable in the final analysis only unto themselves.  Independence from the
executive thus translates into a lack of accountability.

The lack of accountability on matters of policy arises from the notion of prosecutorial
independence.  It does not fit into the underlying structure of the Constitution based on
the doctrine of separation of powers between the legislature, the executive and
judiciary and the concomitant need for checks and balances.  Should be prosecutorial
authority exercise a judicial function, then indeed should executive control be
excluded.  Parliamentary control should then be limited to the removal of an A-G in the
extreme cases of misconduct in the same way Parliament exercises control over the
judiciary through the power of impeachment.47   It is, however, accepted that an A-G
does not perform a judicial function, but, at best, a quasi-judicial function in some of
its duties.

The lack of accountability for policy decisions is compounded by the fractured nature
of the prosecution service.  There are currently 11 independent prosecution agencies;
the seven A-Gs of the old South Africa and the four from the previous independent
homelands. In all likelihood Supreme Court divisions will be established in each
province and consequently an attorney-general’s office for each of the nine
jurisdictions.  The fractured nature of the prosecution service has major implications
for the principles of equality before the law.  Although complete uniformity of policy is
not necessary or even desirable in each jurisdiction, a uniform approach may well be
constitutionally required.  Furthermore, the exigencies of practice requires a national
approach to the crime crisis.  There are thus persuasive arguments why the prosecution
authority should function as a unified service and the appointment of a national
attorney-general is essential.

4. ESTABLISHING THE ACCOUNTABILITY OF THE PROSECUTORIAL
AUTHORITY IN THE CONSTITUTION

It has been suggested above that the major shortcoming in the accountability of the
prosecutorial authority is the lack of executive responsibility.  Any improvement in the



overall accountability will have to occur in this area.  It is also the most contested area.
A number of arguments have been put forward why executive responsibility is
inappropriate.  Two related reasons are given.  First, the decision to prosecute is a
quasijudicial decision which is best exercised by a professional lawyer.  Related to the
first, and more importantly, there is a fear that the decision to prosecute may be
manipulated for partisan political purposes.  Both these reasons are legitimate and the
exclusion of quasi-judicial decisions from executive responsibility is justified.

Who should, however, take final responsibility for the numerous "non-judicial,, policy
decisions which are of great public importance?  Who should account for the policy
decisions dealing with the formulation of appropriate crime strategies, selective
prosecution policies, the relationship with the police service, the creation of special
courts for particular types of offences, the institution of juvenile diversion
programmes, employment policy, to name but a few?

Executive responsibility for these policy decisions is necessary and has traditionally
been part and parcel of democratic governance.  The danger of the executive abusing
its power for narrow party political purposes cannot be excluded.  The question is then
how the relationship between the prosecutorial authority and the executive should be
structured.  From a range of models, two are pertinent to the concerns raised.

The Namibian Supreme Court has adopted an attenuated executive control model.  As
the name of the recent decision - ex partee: in re the Constitutional Relationship
between the Attorney-General and the Prosecutor-General48 - suggests, the Court had
to determine the extent of the prosecutor-general's accountability to the executive.
The prosecutor-general is appointed effectively by a judicial service commission which
give the incumbent tenure subject only to impeachment and thus a large measure of
independence. The Attorney-General, a political position in the Cabinet, is, however,
required to take "final responsibility" for the office of the Prosecutor-General.49  This
excluded the power, the court held, to instruct the prosecutor-general to institute a
prosecution, to decline to prosecute, or to terminate a pending prosecution.
Furthermore, the attorney-general may not direct the prosecutor-general to take or not
to take any steps which the prosecutor-general may deem desirable in connection with
the preparation, institution or conduct of prosecutions.50 The Court thus defined this
relationship as follows:

"Thus interpreted, the office [of the Prosecutor-General], appointed by an independent
body, should be regarded as truly independent subject only to the duty of the
Prosecutor-General to keep the Attorney-General properly informed so that the latter
may be able to exercise ultimate responsibility for the office.  In this regard it is my
view that final responsibility means not only financial responsibility for the office of the
Prosecutor-General but it will also be his duty to account to the President, the
Executive and the Legislature therefor.  I accept that on this view of the respective
Articles the 'final responsibility' may be more diluted and less direct but it is
nevertheless still possible for such responsibility to be exercised provided that the
Attorney-General is kept properly informed.  On this view of the matter the
Constitution creates on the one hand an independent Prosecutor-General while at the
same time it enables the Attorney-General to exercise final responsibility for the office
of the Prosecutor-General.51



The principle that the attorney-general may not interfere in the prosecution of
individual cases is supported.  Why all other matters should also be excluded from the
attorney-general's control, is difficult to understand in the light of the latter final
responsibility for the office of the Prosecutor-General.52

How can the Attorney-General bear final responsibility to the legislature when he or
she has no power to determine policy but is limited to be kept informed about the
actions of the Prosecutor-General.  He or she is thus relegated to the press secretary of
the Prosecutor-General.  The Court, in answering this objection, suggested that there
should, by convention, be regular consultations between the attorney-general and the
prosecutor-general.  It has been asked about what?53  The suggestion may be a
practical solution but it is hardly a constitutional one.  As long as both parties are
willing to consult (and negotiate in private?), a constitutional question about the
distribution of power is avoided.  This model of executive responsibility is not very
helpful for South Africa because it interprets the specific provisions of the Namibian
Constitution and, more importantly, fudges the central question of executive
accountability.

A second model is the open and transparent executive model of executive
responsibility.  After a series of corruption scandals in Australia involving the
prosecution authorities, legislative attempts have been made to safeguard against the
political manipulation of the prosecutorial function.54 No complete separation of
powers was, however, sought.  In the Australian state of Victoria which sought to give
the Director of Public Prosecutions (DPP) the greatest independence, the DPP remains
nevertheless "responsible to the Attorney-General [Minister of Justice] for the due
performance of his functions".55

After legislative reforms at federal level, the Australian DPP still performs his or her
powers  "subject to such directions or guidelines as the Attorney-General [Minister of
Justice], after consultation with the Director, gives or furnishes to the Director in
writing".56  The principle of political control is maintained but it is made open and
accountable.  Any direction must be writing and be published in the Government
Gazette at the time it is issued or after the completion of a particular case.  The
requirement of publicly committing instructions to writing has the potential of making
a major contribution towards the twin goals of openness and accountability.

The latter model of executive responsibility is preferable.  Rather than run away from
the problem of political manipulation and create an unaccountable prosecutorial
authority as in Namibia, the problem should be confronted head on, The strategy of
openness and transparency appears an admirable solution.  In the context of South
African constitutionmaking it is also the appropriate response.  Constitutional Principle
VI requires that "[t]here shall be a separation of powers between the legislature,
executive and judiciary, with appropriate checks and balances to ensure accountability,
responsiveness and openness."   In addition Constitutional Principle IX demands that
[p]rovision shall be made for freedom of information so that there can be open and
accountable administration at all levels of government." It is thus submitted that
adequate accountability can only be achieved by entrusting the policy making decisions
to the executive which should be done in an open and transparent manner
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THE ENGLISH ACADEMY OF SOUTHERN AFRICA

1 This submission concerns those clauses that have to do with language: in the Interim
Constitution Clauses 3, 31 and 32, and in the Working Draft Clause 6, Languages
Options 1, 2, 3 and Clause 30, Language and Culture.

2      Working Draft, Clause 6, Languages, Options 1, 2, 3

2.1 Option 1 is clearly the most satisfactory.  Option 3 is too brief, leaving out some
desirable detail.  Option 2, the unaltered clauses of the interim constitution, retain the
weak features of these clauses.

2.2 Option 1 retains the Pan South African Language Board (PanSALB), giving it
constitutional status.  It makes it possible for particular languages to be used for
specific purposes at national and regional level and it contains the necessary proviso
that usage, practicality and expense may be taken into account.  In the extremely
complex situation in South Africa some flexibility is desirable.

2.3 The weakness in the original section 3 of the interim constitution lies chiefly in the
phrase "equal use and enjoyment" of 3(1) and 3(9)a.  This is an unrealisable ideal,
implying a totally impractical numerical concept which ignores the widely different
numbers of speakers of different languages and ignores the question of language
function: certain languages are used as linguae francae and not just by first-language or
mother-tongue speakers.  What is equal use and how is it to be defined?  The only
possible interpretation is that all should speak everything in the same amount, which is
not the case now and can never be the case.  Minority languages must, of course, be
protected by having the status of official languages.  There must be the eleven official
languages, and they must be developed.

2.4 The retention of "practicality" does admittedly qualify the concept of rights and this
has occasioned some thought on the part of the submitters of this opinion, but we have
concluded that this qualification is inevitable.  The difficulties and even damage
consequent on its omission would be greater than those resulting from its inclusion.

2.5 As stated above, there must be the eleven official languages, and they must be
developed.  But, as also stated above, the language clauses must permit those
languages that have a wider function, to perform that function.  This is the crucial
aspect of language planning which is not always considered by sociolinguists.

2.5.1 In this regard, a word about the peculiar position of English is apposite.  English has a
set of functions that no other language in South Africa performs to quite the same
extent.  It is to the general benefit of South Africa that English continues to perform
these functions.  The constitution itself could hardly have been negotiated without the



use of English.  The great majority of the books in our significant libraries are in
English, a resource that can probably never be replaced, and a resource which should
be available to as many South Africans as possible.  English is our window on the
outside world and our chief (and essential) language of tertiary education.  It is an
important general lingua franca.

2.5.2 At the same time, English is under attack as a danger to other languages because of its
power.  For example, the PanSALB Green Paper used the term "linguicism" (intended
as a parallel to the term racism) to describe the danger of a kind of language
imperialism.  Another image that is sometimes used is that of an "ecological hazard",
the language that like a powerful plant tends to outgrow and overwhelm neighbouring
growth.  These are ideas that have some truth in them but which can also do immense
damage to South Africa if rigorously and blindly promoted and backed by an unwisely
framed constitution.

2.5.3 It was this problem that the NEPI (National Education Policy Investigation)
Framework Report wrestled with when it spoke (p. 182) of "ensuring that all South
Africans have access to English (because it is currently the language of access to
further education, and because it is an established lingua franca in South Africa and
further afield), without jeopardizing the use of African languages."

2.6 Therefore, the language clauses of the constitution must leave room for flexibility,
hence such phrases as "equal use" most be avoided.  The English Academy of Southern
Africa is aware that the above arguments might be attributed to self-interest or to
sectional interest but feels that open discussion is needed.  A firm statement about the
function of English is essential.  Obviously the English-speaking section of the
population is in a position of linguistic priviledge and one hopes that education in the
future will promote a sense of the necessity to be multi-lingual.

3.      Working Draft clause 30: Interim Constitution 31 and 32

It is proposed here that the original clauses 31 and 32 of the interim constitution be
retained.  The suggested redraft which conflates and condenses them into the single
brief Working Draft clause 30, is so wide as not to adequately confer rights or protect
rights.  The detail and specificity of the original clauses 31 and 32 is highly desirable.
These clauses do contain the necessary qualification forbidding their racist application,
while giving groups and cultures the protection that is rightly theirs, and which any
decent society should allow and any adequate constitution should guarantee.

Prof. P J H Titlestad
Dept of English
University of Pretoria
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7 February 1996

RIGHTS FOR VICTIMS OF CRIME IN THE SA BILL OF HUMAN RIGHTS

I am writing this letter to you as I am deeply concerned about the fact that no provision is
made in the Human Rights section of the proposed Constitution.  Surely the rights of the
victims of crime should be balanced against the rights of offenders? Enclosed is the Executive
Summary of a research report on the matter recently completed by me and I would like to
urge your Constitutional Assembly to give serious thought to some of the suggestions
contained therein.  I will also be happy to forward a copy of the research report to you if you
deem it necessary.  A copy of the research report has already been submitted to the Minister of
Justice directly.

PROF. CMB (BEATY) NAUDE
PRESIDENT: CRIMSA (CRIMINOLOGICAL SOCIETY OF SOUTHERN AFRICA)

AN INTERNATIONAL PERSPECTIVE ON
VICTIM PARTICIPATION IN THE

CRIMINAL JUSTICE PROCESS WITH
SPECIFIC REFERENCE TO

VICTIM IMPACT STATEMENTS

CMB  (BEATY)  NAUDé

Department of Criminology
University of South Africa

P O Box 392
PRETORIA  0001

All copy rights reserved
November 1995

EXECUTIVE SUMMARY

OBJECTIVES OF THE STUDY
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This research is an explorative descriptive study undertaken during the period 1 January - 30
August 1995, focusing on the United States of America, Canada, Australia, New Zealand,
Europe and the United Kingdom to investigate

- legal provision for victim impact statements and victim participation in criminal
proceedings;

- the compilation, contents, presentation and purposes of victim impact statements;
- the effect of victim impact statements on the criminal justice system and specific

problems encountered;
- rights and services to victims of crime; and
- to propose a victim's rights and participation model for South Africa.

THE TERM VICTIM IMPACT STATEMENT

A victim impact statement is a document that is intended to provide information to the court
concerning the physical, financial, emotional and psychological effects on a crime victim, and,
where relevant, his or her family.   The purpose of victim impact statements is to reintegrate
the victim into the court process and to improve the quality of sentencing by balancing the
rights of the accused and the victim.   A victim impact statement can be prepared and
presented in a variety of ways.

GENERAL ORIENTATION

The evolution of the penal system from private vengeance to state vengeance since the 19th
century created a criminal justice system which excluded victims from the legal system. In
modern adversarial legal systems the victim only plays a passive role as a witness and
observer. Courts are far more responsive to the rights and needs of offenders (eg the right to
remain silent, the right to a fair trial, the right to bail, the right to competent legal counsel, free
legal counsel in the case of serious charges, the right to present mitigating evidence for
sentencing purposes and the right to parole).   The main purpose of the criminal justice system
is seen as the promoting of justice by balancing the interests of the state against the interests of
the accused while the victim is largely ignored.    It is regarded as fair that when the court
hears from the offender, the offender's lawyers, family and friends for sentencing purposes that
the victim also be allowed to make representations for sentencing purposes (Erez 1994:18).

During the last two decades greater attention has been paid to the needs and rights of crime
victims mainly as a result of public concern with rising crime rates and the various victims
movements which propagated more rights for victims in the criminal justice process.   The
United Nations also played a crucial role in this regard since the publication of the
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Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power,
1985 (to which South Africa is a signatory) resulting in many countries now focusing on the
rights of crime victims.  

RESEARCH FINDINGS

The most consistent findings of victim research in many countries is the universality of their
trauma and negative reactions to crime;  their frustration with and alienation from the criminal
justice system and their lack of involvement in relevant decision making processes
(Tontodonato & Erez 1994:34).    This resulted in a number of countries improving the
victim's situation in the criminal justice process such as a victims charter dealing with specific
rights, for example, the right to be heard concerning the impact of the crime on their lives, the
opportunity to submit their wishes and desires to the court to be taken into account for
sentencing purpose, the right to restitution, protection and separate waiting areas at court, etc.

Since the 1980s Canada, New Zealand and 48 US states passed legislation permitting the
submission of victim impact statements at the time of sentencing.  In Australia only South
Australia and New South Wales have to date legislated the submission of victim information to
the court.  The majority of US states also provide for victim input at parole hearings (Erez
1994:8).   Some legislation is not specific as to who must prepare and submit the victim
impact statement to court or what the contents of the statement should be. Most victim impact
statements are prepared by probation officers or the police.   Victim impact statements provide
information as to the circumstances surrounding the crime and the manner in which it was
committed;  the identity and character of the victim; the effects of the crime on the victim and
the victim's family (financially, physically, psychologically and emotionally);  and the victim or
the victim's family's opinion of the defendant and of an appropriate sentence (where relevant). 
In many states the submission of victim impact statements is limited to specific crimes, mostly
crimes of violence against the person.   The US is the leading country as regards victim impact
statements.   The submission of victim impact statements vary although most countries require
a written submission.  Some US states require a victim impact statement as part of the
presentence report provided the victim is willing to cooperate while others allow the victim
impact statement only under certain conditions or if ordered by the court.   The victim's
opinion on an appropriate sentence is a controversial issue and few states actually allow it.  
The general feeling is that it can prejudice the criminal justice system's ability to maintain
equality and proportionality in punishment.   

Research indicates that victims are not excessively punitive or vengeful and most studies found
that victims in general do not desire heavy sentences.   It was also found that victim
participation does not cause delays or additional expenses for the criminal justice process.   
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Prosecutors and judges support victim impact statements in theory but when victim impact
statements are presented, frequently resist it in various ways.

Victim impact statements are not used in Europe but in theory the victim has a legal right to
participate in various ways, for example the right to prosecute for most offences, the right to
private prosecution in the case of certain petty offences, the right to secondary prosecution if
the prosecutor does not bring charges and the right to assist the prosecutor during the trial. 
These rights are, however, seldom used and victims are generally not informed of their rights. 
  Since 1995 Britain provides for presentence reports to also include information on the impact
the crime had on the victim but no formal guidelines as to what should be included in the
report has yet been formulated.  The Council of Europe to which 32 countries are affiliated
serves as a unifying influence on criminal and victim policy.   Many countries have drafted
victim charters setting out specific rights and services to victims of crime. Legal systems in
Europe are currently being reviewed and major reform is underway and it is conceded that
victims should also be allowed the option to submit a victim impact statement to the court.

The major objections to victim impact statements are that rights gained by the victim are rights
lost to the defendant and that bringing the victim back into the process means a reversion of
the retributive, repressive and vengeful punishment of earlier days.  It is also argued that the
victim's anguish is being exploited to support conservative ideology and harsher punishment.  
There is also a fear that allowing the victim more input will make the courts vulnerable to
unacceptable public pressures and that victim impact statements will be detrimental to the
victim's psychological well-being.

The wishes of the public and victims in particular, however, cannot be ignored in a democratic
society and in the interests of a credible criminal justice system these wishes must be taken into
account.   Victims also have constitutional rights and these rights must be recognised and
respected by the criminal justice system.    Research indicates that most citizens
(approximately 80-90 percent) and victims are in favour of victim impact statements and other
rights for victims of crime.    In South Africa it was found that 72 percent of respondents
would like to make an input for sentencing purposes (Pitfield 1995).    Research nevertheless
indicates that victim input in the sentencing process remains limited in countries where it is
allowed.

A PROPOSED MODEL FOR SOUTH AFRICA

South Africa is a signatory to the United Nations Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of power (1985) but due to lack of funds only limited
services are provided to crime victims and very few rights are accorded to victims of crime.  
Yet precolonial African societies mostly focused on the victim of crime rather than the
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offender and reconciliation and restitution was regarded as important to restore the harm
caused by crime as tribal laws emphasised the protection of the community.   Colonization,
however, repressed the customary laws of the indigenous people and currently victims of
crime are largely neglected and alienated from the criminal justice process.    Most Africans
view the criminal justice system with suspicion and see it as a colonial legacy with few benefits
for the individual, in particular the victim of crime.  If the rights of victims can be restored to
some extent this will go a long way towards making the criminal justice system more credible.
   The following model is proposed for South Africa:

That the victim's rights also be entrenched in the constitution.

A state compensation fund be created to compensate victims of violent crimes against the
person for injuries suffered and loss of income during the recovery period or the victim's
family if the victim was killed.   State funds must be supplemented by means of a levy payable
by all convicted criminals.

That compensation and restitution be made an independent sanction option which has priority
over a fine if the offender can't pay the fine and that reasons be supplied by the court if it
decides against this.

A victims charter be drafted setting out the rights and services to victims of crime and that all
role-players in the criminal justice system receive training to give effect to the victim's charter.

Legislation be enacted and regulations and guidelines be drafted to make provision for the
following:

that victims (or their families) be accorded the right to bring to the court's attention the
harm they suffered as a result of crimes of violence against the person (physical,
emotional and psychological injury and financial losses suffered) and that such
submission be taken into account by the courts for sentencing purposes after the
conviction of the offender.   Details of the victim's career and employment status, age,
gender, handicaps, and personal character must also be included in the statement as
this may have made the victim particularly vulnerable;

that victims be provided a choice whether or not they wish to make such a submission
to the court;

that victim impact statements also be submitted in the case of serious crimes if the
court so desires;
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that such a submission be presented in the form of a written victim impact statement
taken by a probation officer or a trained victimologist/criminologist.   Where necessary
or relevant such a statement should be accompanied by documentary evidence such as
medical or psychological reports, statements of expenses incurred, etc.;

that all presentence reports include a separate victim impact statement unless the
victim has decided not to make a submission in which case it must be so stated;

that victim impact statements be disclosed to the defence;

that disputed victim impact statements be handled in the same manner as other
disputed evidence;

that probation officers, prosecutors, magistrates and judges be informed and trained as
to the rights of the victim and the use of victim impact statements and that future legal
training also include these aspects;

that police officers be trained to include details of the harm suffered by the victims of
crime in all police statements and that this information be included in the victim impact
statement;

that the public be educated and informed as to their rights in the criminal justice
process;

that continuous research be undertaken to monitor the effectiveness of this model.



SOCIETY FOR THE ABOLITION OF THE DEATH
PENALTY IN SOUTH AFRICA - Cape Town Chapter

8 February 1996

The Society for the Abolition of the Death Penalty in South Africa (Western Cape Chapter)
respectfully makes the following submissions on paragraph 6 of the Bill of Rights options:-

1) We urge the adoption of Option 1 and emphatically reject the alternative option.

2) Option 1 is in compliance with the constitutional principles set out in Schedule 4 to the
interim Constitution which are also applicable to the final Constitution.  It also complies with
the principles of interpretation set out in Section 36 of the draft Constitution.

3) Most importantly, it does not undermine the principles set out by the Constitutional
Court in the case of  Themba Makwanvane and Mvuso Mchunu v The State as does Option 2.

4) As Professor Hugh Corder has convincingly argued, Parliament should be reluctant to
change the wording of the Constitution as pronounced upon by the Constitutional Court
because such amendments inevitably undermine the authority and safeguards of the
Constitution.

5) It is in the interests of certainty of and respect for the final Constitution that the
provisions of its Bill of Rights consonant with the new Constitutional Order remain as similar
as possible to those of the interim Constitution.

6) It is submitted that the alternative option to the present right to life clause amounts to
an effort to subvert the Constitutional Court and the Constitution itself both of which have
earned enormous respect through their objective focus on rights independently of political
interests.

7) At best for the argument that the death penalty should be included in the Constitution,
it seems to be premised on the belief that the public wants the death penalty on the one hand
and that on the other it is needed to combat violent crime.

8)    Both these premises are fallacious.

9) There is not a shred of evidence that the death penalty is a deterrent.  There is,
however, overwhelming evidence that the most effect deterrent to violent crime is the
probability of arrest, conviction and sentence.  We annex statistics on the murder rate in the
United States which indicate that in 1994 the murder rate in death penalty states was
approximately double that of non death penalty states.



10) Moreover, to quote Professor Devenish, the death penalty "creates an erroneous
impression that effective measures are indeed being adopted to counteract crime, and very
often the fundamental socio economic issues giving rise to criminal conduct are not addressed
and remedied."

11) "Only a new and just political and economic system that is designed to effectively
redress the manifold socio economic and political wrongs and injustices of our society will be
able to reduce the incidents of homicide in South Africa."

12) It is significant that the Commissioner of Police, Mr George Fivaz has accepted that
the death penalty should remain abolished.

13) As far as the allegation about the public wanting the death penalty is concerned, no
matter how much the public desires the death penalty, if public opinion were to be decisive the
Constitutional Court would not exist and Parliament could exercise sovereignty with a
mandate from the public.  However, a constitutional system is not governed by opinion poll
and the final protector of the individual against society and the State is the Constitutional
Court.  In any event if the public wish is wrong it must be rejected.  The Government cannot
indulge a wish rooted in ignorance.

14) Various studies have shown that where members of the Public are properly informed
that there is no evidence that the death penalty is a deterrent and have other options explained
to them, they abandon their support for the death penalty.

15) The present Bill of Rights has been immeasurably enriched by the sources it has been
able to draw on from the US Constitution to the most recent post colonial Constitutions.  It
has also benefited from the commitment to freedom and democracy set out in Schedule 4 to
the Act and in the postscript to the Constitution which provides as follows:

"this Constitution provides the historic bridge between the past of a deeply divided society
characterised by strife, conflict, untold suffering and injustice, and a future founded on the
recognition of human rights, democracy and peaceful coexistence and development
opportunities for all South Africans, irrespective of colour, race, class, belief or sex ...

... the adoption of this Constitution lays the secure foundation for the people of South Africa
to transcend the divisions and strife of the past, which generated gross violations of human
rights, the transgression of humanitarian principles and violent conflicts and the legacy of
hatred, fear, guilt and revenge.

These can not be addressed on the basis that there is a need for understanding but not for
vengeance, a need for reparation but not for retaliation, a need for ubuntu but not for
victimisation ..."



16) The reintroduction of the death penalty would violate those principles.

17) Furthermore, it is submitted that the death penalty option is morally and logically
irreconcilable with other specific sections of the Bill of Rights which will be retained in the
final Constitution, particularly the right to equality, the right to dignity and the right to
freedom from cruel, inhuman or degrading treatment or punishment.

18) With the stark exception of the United States, progress in democratic countries has
reflected a continuing trend towards abolition of the death penalty.

19) a most experienced United States Supreme Court Justice has within the last two years
publicly stated that the consistency and rationality required for the imposition of the death
penalty are inversely related to the fairness owed the individual when considering the sentence
of death.  He accordingly refused to "tinker with the machinery of death" any longer.

20) The consistency and uniformity required for the imposition of the supreme penalty is
also incompatible with the fact that not only do Courts differ on whether to convict someone
on a capital crime but also markedly in whether the death penalty should be imposed.  It is
unacceptable that the life of an Accused should depend upon a lottery of which Judge is
allocated to a case.

21) Still more unacceptable is the fact that inevitably the death penalty tends to be carried
out upon the most vulnerable members of society "the poor, the mentally disturbed and the
members of racial, religious or ethnic minorities.  Throughout the world it has applied
disproportionately to the disadvantaged, and death sentences are imposed on people at the
lower end of the social scale who would not have faced the death penalty if they had come
from a more favoured section of society."

22) These dangers are vastly increased in a markedly heterogeneous society such as South
Africa where language and cultural differences are significant and where there are enormous
disparities in wealth and power.

W R KERFOOT
CHAIRPERSON

[Editor’s note : the statistics on the murder rate in the United States (1994) has not been
scanned in.]



THE WOMEN'S LOBBY
Johannesburg

2 February 1996

COMMENTARY ON DRAFT CONSTITUTION AND BILL OF RIGHTS

We note that in the draft the words persons and everyone are interchangeable.
This could be confusing and we would prefer unity of language throughout the
document.

ARTICLE  Option chosen OR Suggestion OR Question

1. After "equality" ADD: "of all persons",

3(1) ADD : 3(1)(a) "A citizen is a person born of a South African parent or naturalised according to South African law."

6. Option 3

8. "All persons are equal before the law..." to replace present clause.

8.2 Option 2.

10. Option 2

11(2) Include "bodily and psychological integrity". Include (b)

13. At the end of section 13 ADD : "without a warrant".  This would refer to all clauses a,b,c,d.

14(3) Include "or other recognised traditions",

15(2)(c) Include (c) but ADD : "unfair discrimination"

15(3) Option 1.

18(2) Include "adult"
ADD: "In this section, adult means a person of 18 years and over."

21. Option 3

22(3)(c) Retain the right to "lock-out".

24. TWL PREFERS Option 3.

25 & 26 OPINION : TWL considers that giving all people a right to socio-economic benefits
will dilute and endanger the authority of the Constitution if for reasons of funding or
any other reason, the State is unable to fulfil or provide such benefits.



TWL therefore records a directive that :
The State must take reasonable and progressive legislative and other measures to
facilitate access to and provision of :
equitable access to land
adequate housing
health services including reproductive health care and emergency treatment
sufficient food
clean water
electricity
social assistance for needy
transport

27)1)(b) Delete "parental care".

28. Option 2

29. Option 1. A definition of academic freedom is required.

31. Exclude (2)

32. Option 1
Include "reasonable'' delete "justiciable"

34(1) Remove (a)

34(1)(e) Option 1 but delete bracketed section.
NB If Option 2 is chosen (e) must include "physical exercise".

35(1)(a) "reasonable and necessary".

35(1)(c) Exclude

35(2) include "unfair"

36(2)(b) Eliminate bracketed section.

38(3) Option 1

40(2) Include "and a second house"

41. 400 members

45. Capetown.

52. Exclude "Whether 20% of members etc..."

58(4) TWL prefers the Senate option but if the Council of Provinces options is chosen it
contains the danger that NP's cannot be honest about their opinions because they



would be recalled by their parties should they have a difference of opinion.  This
could prevent transparency.

66. Option 2 Senate.

70(4) Capetown

76. Suggestion: The executive authority of the Republic vests in the national executive".

81 The period of the term of office of the President should be specified.

81(2) No person may hold office as President for more than two terms of office; but, when
a person is elected to fill a vacancy in the office of President, the period between that
election and the next election of a President is not regarded as a term of office
providing that such period be not more than 2 years.

This is in case of the early death of a president so that a successor should not reign
for almost 15 years.

83(1)(a) "A" deputy president because "The" precludes a GNU should that be required.

85 Option 2
ADD : to either option : "The President may appoint an outside expert to Cabinet".

100. Option 2

100(6) Include bracketed section.

101(3) Include "after consultation with".

103(1)(a) Exclude bracket
103(1)((b) Include both bracketed sections.

104(1)(g) one professor of law designated by the deans of "the majority of" the law
faculties...

104(3) Exclude bracketed section.

113(1) ADD : "As soon as possible after polling, the Electoral Commission must declare
whether the election was free and fair."

148. Question: What is an "equitable" share?  A definition or formula for determining "an
equitable" share is required.
SUGGESTION : SUCH A FORMULA SHOULD LIST THE FOLLOWING
CONSIDERATIONS:
POPULATION FIGURES, DEVELOPMENTAL NEEDS, GDP OF THE
PROVINCE.

149. ADD : National legislation "to be agreed by a 2/3 majority of a joint sitting of
Parliament" must provide...



154. Option I

155. Option 2

157. Option 3.

159. Option 4.

166(2) Code of conduct "shall" be provided for by legislation.

171(2) Delete Clause (2)

173(1) Include bracketed section

175(4) "Customary International law creates confusion because of the common South
African usage of "Customary Law" and we therefore suggest this be changed to
"generally recognised/accepted"

183. ADD : Metropolitan and Local Police, as distinct from National Police, may be
established and financed by the authority concerned.

186(2) Include "paid"

187(1) National legislation must prescribe the format of "annual" national ...

196. Members of the Financial and Fiscal Commission must be specified as being
"impartial, experienced, extra-political, financial experts".

197. "Regularly" to be more specifically defined.
SUGGESTION : THE COMMISSION SHALL REPORT TO PARLIAMENT
AND TO PROVINCIAL LEGISLATURES ON AN ANNUAL BASIS.

202. Although the term "International Customary Law" is recognised because of the
special connotations of "Customary Law" in South Africa, this section would be
more understandable to South Africans if it were replaced by : "Generally
accepted/recognised"...

THE WOMEN'S LOBBY
Babette Kabak - Chairperson
Doris Ravenhill - Vice Chairperson
Fran Cleaton-Jones - Treasurer
E.E. Monro - Member of the Executive
Anne Routier - Member of the Executive



Fish Hoek Baptist Church

6 February 1996

We, the Fish Hoek Baptist Church, would like to make some comments on the new
Constitution.

Enclosed is a copy of our views and recommendations which deal with the Preamble, the
Founding Provision and the Bill of Rights.

We would urge you to take these into serious consideration in the writing of the final
constitution.

REV JOHN V THOMAS
SENIOR PASTOR

Comment on the working draft of the South African Constitution

Abbreviated submission of critical items

Preamble

Omission
We note with concern that the current working draft does not yet reflect the wording of a
preamble, as did the interim constitution.  In particular, we are concerned that such an
omission may also result in the omission of the following clause in the final constitution:
"In humble submission to Almighty God"

Recommendation
That the Constitution be preceded by the words:
"In humble submission to Almighty God, in whose image we are created, we the people of
South Africa declare that:

recognising the need to establish and guarantee the dignity of each person;
and

desiring to establish a country who laws and social climate provide for and
encourage the recognition of that dignity;

and
aware that no individual, society or nation can be whole and complete whose
primary focus is on their own rights without a corresponding individual
commitment to meeting. the responsibilities which make those rights possible;

the following provisions are adopted as the Constitution of the Republic of South Africa. "

Motivation
1. In a country where the overwhelming majority acknowledge an Almighty God, we

believe it is imperative that this be embodied as the direction-giving foundation for



the new constitution.  Without this anchor, all subsequent statements are devoid of
any absolute reference point, ultimate accountability or moral value.

2. To refer to "Almighty God" does not align the state to any particular religion; the
term would be acceptable to over 90% of the population [Christians, Muslims,
Jews and African Tribal/Traditional religions]; only a few "secular atheists" are
likely to object - i.e. such a tenant would be a democratic expression of an
overwhelming majority.

3. The Nuremberg trials after World War 2 showed that there is a universally
recognised need for "a law above the law" which gives it meaning.  We submit that
clauses such as clauses 9 and 10 of Chapter 2 [Bill of Rights, page 4] dealing with
human dignity and the right to life have little meaning without this as a guiding
principle.

Chapter 2: Bill of Rights

Omission
The Bill of Rights speaks of many individual rights, but nowhere does it balance those
rights with individual responsibilities.  The concept of individual rights needs to be
understood and interpreted against a backdrop of basic values and governing principles.
This device is used in Chapter 12 [Public Administration - paragraph 171 ] and the
application of this device to the Bill of Rights in particular, and indeed to the Constitution
as a whole, is requested. -

Paragraph 39 of Chapter 2 [Interpretation of Bill of Rights] does begin to reference the
concept of values [... "every court (a) must promote the values that underlie an open and
democratic society based on freedom and equality; ... "] but leaves the basis of values
extremely broadly defined.  This submission, requests that the Constitution makes explicit
reference to a set of core common values.

Motivation
"I have walked that long road to freedom... But I can rest for only, a moment, for with
freedom come responsibilities, and I dare not linger, for my long walk is not yet ended.
" [Quoted from Nelson Mandela's autobiography: Long Walk to Freedom -page 617]

Clause 8.1: Equality [page 4]

Amendment
We request the amendment of clause 8 (1) to read as follows:

"Everyone, irrespective of their degree of awareness, health or development is
equal before the law ... "

Motivation
We believe that the word "everyone" needs to be defined, to clearly include anyone who
might at any stage be considered by anyone to be less than human or of less value.



Clause 8.3: Equality [page 4]

Recommendation
We strongly urge that bite words "sexual orientation " be omitted from this clause.

Motivation
Clause 8 (3) reflects several conditions of immutable status.  A strange inclusion, however,
is one that is not an immutable status, but rather a lifestyle or behaviour, carefully
packaged to appear otherwise.

The inclusion of sexual orientation would give to the lifestyle of promiscuous
homosexuality and the behaviour of sodomy - for many years a crime - not only
acceptance, but specified protection.  If it is naively felt that this is not what is being
campaigned for, then even a cursory look at the Cape Town Lesbian and Gay Rights march
and the banners they carried on 11 December 1995 should quickly , dispel that illusion.

If the proposed constitution is setting out specifically to protect, not only immutable status
but also certain lifestyles, then we are opening the door to a never-ending list of equally if
not more worthy considerations such as alcoholics, smokers, drug addicts, vegetarians,
meat eaters, kleptomaniacs, etc., etc., all of whom could expect, in fairness, also to receive
special protection before the law and consequent recognition is society.

If the constitution intends to protect non-immutable status then it is absurd to choose one
whose particular sexual activity [sodomy] is acknowledged to be the highest risk activity in
the spread of AIDS and other sexually transmitted diseases.  This is besides the fact that
homosexuals consider quite normal a degree of promiscuity that would be totally
unacceptable to any heterosexual.

It is further incongruous that a constitution should give specific status and protection to a
lifestyle and behaviour clearly condemned by the three great religions representing the
majority of South Africans, namely: Islam, Judaism and Christianity.
If one had to protect a lifestyle, then we submit that the nuclear family or extended family
would be a much more healthy and logical one to choose.

This Clause also invites people to claim constitutional protection for incest, rape and
child sex, etc., on the basis that this is an expression on their sexual orientation.

Clause 8.4: Equality [page 4]

Recommendation
We recommend that clause 8(4)be modified to provide for any person who may believe
that they have been unfairly discriminated against, on any of the grounds listed in 8 (3), to
have free access to legal representation.

Motivation



Although the wording of Clause 8 (4) may appear to aid those unfairly discriminated
against, it opens up the opportunity and potential for much unfounded and disruptive
litigation and creates the implication of "guilty until proven innocent" by putting the onus
on the accused to prove innocence, which is contrary to all civilised law and would cause
serious repercussions in our society and judiciary.

Furthermore, it does not allow for instances and institutions which are by nature need to be
discriminatory, such as men's/women's organisations, or religious groups.  Will a Muslim
organisation be guilty of discrimination if it will only employ job applicants who hold to the
Muslim faith?

Clause 9: Human Dignity [page 4]

Amendment
We request the amendment of clause 9 as indicated in italics:

"Everyone, irrespective of their degree  of awareness, health or development has
inherent dignity

Motivation
We believe that the word "everyone" needs to be defined, to clearly include anyone who
might at any stage be considered by anyone to be less than human or of less value.

Clause 10: Life [page 4]

Recommendation
Option 1 should be omitted in favour of Option 2.

Motivation
All major religious teaching states clearly that one has no claim to rights which one has
deliberately denied another.

Clause 10: Life [page 4]

Recommendation
We request that Option 2 be amended by the inclusion of the words in italics:

Everyone, irrespective of their degree of awareness, health or development has the
right to life...”

Motivation
We believe that the word "everyone" needs to be defined, to clearly include anyone who
might at any stage be considered by anyone to be less than human or of less value.

Clause 11.3 (c): Freedom and security of the person [page 5]



Recommendation
We request that clause 11.3 (c) be amended as follows:

“ subjected to medical, scientific, psychological or other experiments or treatment
without that person's informed consent."

Clause 14.1: Freedom of religion, belief and opinion [page 5]

Amendment
We request the amendment of Clause 14.1 by the addition of the words in italics:

“... including the right to freely change one's religion.”

Motivation
We are concerned that despite the claims to religious freedom in some countries,
individuals are not permitted to chance their religion, and that this specific point of
emphasis is a necessary requirement to clarify the meaning of religious freedom.

Clause 14.2 (a): Freedom of religion, belief and opinion [page 5]

Amendment
We request that clause 14.2 (a) be amended as follows:

"those observances follow rules made by the particular institution concerned."

Motivation
We are concerned about the vagueness of the phrase "rules made by an appropriate
authority" and submit that the authority should be defined as the governing body of the
state or state-aided institution.

Clause 27.1 (f): Children [page 9]

Recommendation
We recommend that Clause 27.1 (f) be reviewed.

Motivation
The non-detention of juveniles has led to them becoming professional criminals or being used
by adult criminals, because they are unlikely to be detained.  It leads to increased criminal
activity.



UNIVERSITY OF NATAL

7 February 1996

Preamble to the Constitution

Thank you for your letter of 18 January 1996 requesting submissions concerning the new
constitution.

I wish to propose an entirely new preamble, reading as follows:

PROPOSED PREAMBLE

WE, THE PEOPLE OF SOUTH AFRICA,

UNITED in our dedication to building a new nation with justice, freedom and equality for all,
some of us in pursuit of the common good, others in faithfulness to the God whom many of us
worship

GUIDE D also by the traditions of our forebears in Africa and from across the seas and by the
wisdom and learning of the ages

CONSCIOUS of the strife that has so sorely afflicted our people and the harm we have done
to our environment

BUT ALSO INSPIRED by the sacrifices of those whose courage and compassion have made
them the pioneers of our liberty

DEDICATED to continuing on the path they trod and mindful that power without justice,
equality and the consent of the governed is tyranny.

WE, THE PEOPLE OF THIS NEW SOUTH AFRICA

Now therefore adopt this Constitution
to be out founding charter as a free and democratic nation.

Archbishop Desmond Tutu and Chief Rabbi Harris have seen this proposal and support it,
though Rabbi Harris would prefer the opening clause to read"
"many of us in faithfulness to the God we worship, some of us in pursuit of the common
good".  I have also sent copies to Ms Yasmina Sooka as President of the WCRP and to Mr
Michael Cassidy (of African Enterprise, who lobbied for the existing first six words of the
Interim Preamble but was not then aware that they were also the opening words of the 1983
"tricameral" constitution).



PROF. M H PROZESKY
DEPARTMENT  OF RELIGIOUS STUDIES



13 January 1996

In response to your invitation for comment in "Constitution Talk" "Working draft of the New
Constitution".

You require comment in "areas of:-
contention;
ommission;
where agreement has not yet been reached;
where agreement has been reached but needs to be looked at again"

 These shall be named "A, B, C, D" respectively, below.

In general, wherever the word "rights" is used, I believe that this word translates to "demands" on
the part of the populace.  Just because one has "the right", does not guarantee "the means".
Granting a right in the current S.Africa, sets off a host of demands, requiring private or State
means.  We must beware.

Chapter 2
For example: Education. 28.  "Everyone has the right to a basic education / to educational
Institutions"

The wording which should apply is under:
Housing and Land. 25.  "Everyone has the right to have access to --"

"D" "Socio-economic rights explained" Nowhere does any society, or nation, challenge the fact
that the Earth is over-populated.  There simply is "not enough to go around", in 1996.  Granting
rights, or even "the right to have access to  --", will not solve our problems in S.Africa or on Earth.
This levelling factor of "economics" needs to be taught, so that people do not indiscriminately bear
offspring, and start observing some sensible limits in this regard.

Chapter 2 Equality. 8.3
"C" "sexual orientation".  Sure, gays need their rights protected.  However, should they wish to
become "parents", they are infringing on the rights of the children they wish to foster/adopt.
According to the Law of Nature / Creation / Procreation, whereby humans are conceived by male
and female of the species, and nurtured by some thereafter, we strike an imbalance in any society by
allowing all-female or all-male parenthood to influence children.

Chapter 2 Life. 10.



"C" Option 2 is preferable, particularly for its "and the right not to be deprived of life".   Life is far
too cheap in this land, at present.  Nil respect for anther's right to life.  We need to include a clause
pertaining to our treatment of other creatures, to include all animals, birds, fish, etc.  Humans have
minimal respect for their lives -- the only time we include them in . our" realm, is when they may be
good for eco-tourism.

At what point are we going to take an interest in them simply for their very being, and their right to
have some place to live without harrassment by humans 7

Chapter 2. Freedom and security of person. 11.3b "treated or punished in a ---- degrading way".
"D" Punishment.  Capital pun. has been abolished  However, corporal pun. most definitely has a
place for certain offences, and, if corp. pun. seems degrading, let it be so.
School teachers now have to fear their own personal safety, as a result of the removal of corp. pun.
(as in England) Observance of ways of correct living begins at school, and must sometimes be
enforced with corp.pun.
And, in adulthood, losing one's bodily comfort, through corp., pun. is sometimes the last way to
impress on a criminal that his / her action, was highly unlawful.  It is also a more cost effective
means of dealing with certain crime than incarceration.  We cannot install this wonderful unbiased
judiciary and police force, if we have no intention of making punishment fit the crime.  We also
invite the public to take the law into their own hands.

Chapter 2. Economic activity. 21         "C" Option 3 preferable

Chapter 2. Labour relations 22.2.c

"C" "Everyone has the right to strike".  Why?    And why in the Constitution?   Let the Labour Act
define strike action, if any.

By now, "employers" are all too aware that unions do operate in their businesses, and are likely to
take far more heed of their requests than in the past.   We must move on now.   Just like there are
links in a business between workers, middle and top management, there should be links between
workers, union reps. and management.  Union reps. have a duty to discuss and negotiate with
management, prior to any strike action.  Work in S.Africa. must continue unabated.  When union
reps. not workers, fail to reach agreement with management, workers may strike.
Currently, we have union reps. standing amongst the workers, threatening a strike, prior to having
dialogue.
I may not harrass the President without consulting my local parliamentarians first!  Therefore,
"Everyone has the right to strike, but only after workers' representatives have failed at meaningful
negotiations."



Chapter 2. Labour reactions. 22..3.c
"D" If "Everyone has the right to strike", then "Employers have the right to lock-out".

Chapter 2. Property. 24
"C" I am not in possession of all the current legislation regarding property / land tenure, and so can
not make ideal proposals.
However, Option 1, having no prop. clause may not be, as Derek Hanekom would like.  Land
rights are human rights.

Option 2. 1. Please, spelt out what constitutes a "law of general application".
Option 2.2. Property may be expropriated only in terms of a law of general application, -- or in the
public interest.  Whilst the degree of "public interest" is being assessed, squatting takes place, and
section 6 of Option 2, could legitimise squatting.

There should be a clause declaring that squatting is illegal.
There must be provision for the time required to resolve a land claim, prior to any occupation by
those making the claim.
Option 3, is preferable and should include the above such clauses.

It must also read, (as per Option 2 wording), : -
a) the current use of the prop.
b) the history and value of its acquisition;
c) its market value;
d) any beneficial Improvements after its acquisition;
e) the abi1ity of the State to pay.

Chapter 2.. Education. 28
"Everyone has the right to access to --" "C" Option 2 preferable

Chapter 2. Academic Freedom. 29            "C" Option 2 preferable

Chapter 2.. Arrested, detained and accused persons. 34
"B" A clause is needed for "convicted persons".   Whilst they have rights to humane treatment
we should not offer them anything too comfortable, mental or physical.

Chapter 4 "Council vs Senate"
"A" Option 1 appears to offer more provincial flavour, and includes local govt. representatives.
From a KZN point of view, this may be a fairly acceptable compromise on the current Constitution
deadlock.



Under Option 2 for Senate, as per "Provincial participation at national level".
 No, senators should not be nominated by political parties.

Chapters 4. 8 & 9
"A"  Generally, any one province should be guided, at national level, by the views and votes of
all the other provinces, on any given subject.   All provinces are equal and should influence each
other's decisions, at the central meeting place, seeing as we are all parts of the Republic, as listed in
Chap.8.  We all must advance together.
This way, we can avoid any 1 province being at odds with national govt.

Chapter 5 -The National Executive. Cabinet .
"C" Option 3 obligatory with a Govt. of National Unity.  This was the only way to work in the
beginning, and is likely to be the only fair way, for a long time, given our cultural diversities, etc.

Parties must be represented proportionally, on the Exec. otherwise "winner takes all" as in the past.

Chapter II Traditional Authorities

"A/C"  These people, and the Zulu king, all fit into what would have been a Mediaeval Feudal
system.
Such system was removed from Europe long ago.  Kings, queens and the structure of authority
within a tribe, are difficult to accommodate when "we" are seeking Democracy.  If traditional
leaders wish to continue to have power (financial and other) in today's world, they should make
themselves available for election at Local Govt. level, in 20th Century fashion.  At present such
people are arguing with the Constitution-making process, because they do not want to lose
payment for their "work" from nat. or prov. govt.

And anyway, how can traditional all male leadership provide a balanced democracy ?

S.A. can not afford to pay the President, Local govt. officials, AND the King, AND trad. leaders.
The "traditional leader" sector may be able to continue to command respect as they are the
upholders of customs, etc., but they have no further place in "paying politics".

Chapter 13 Security services - Defence - lntelligence
"D" Minimal defence services = minimal defence budget.      Haven't we stopped fighting?

Intelligence services.  What need?

Why should we pay for yet another "independent judicial inquiry" into who has been spying on
George Fivas, etc.  Turn all these \/Iakplaasers into regular policemen, or dismiss them, a.s.a.p.



Many Thanks for your long work and our opportunity to respond.
Keep going.

RIC SWEMMER
Lidgetton



30 January 1996

LAND CLAUSE IN THE NEW CONSTITUTION OF SOUTH AFRICA

Kindly register my request to have option number three included in the new constitution of our
country.

M T W BUTLER
PROPERTY OWNER



31 January 1996

PROPERTY RIGHTS IN THE NEW CONSTITUTION

It is with astonishment that I note that the possession of land will not have a clause for
protection in the New Constitution.

While we all have to work to make democracy a success, I ask that you seriously look at this
matter again.  Property rights and possession of land is like a food, basic needs of people, and
must be protected just like any other rights in the Constitution.

SA is a new democracy therefore it must not be transparent and give the impression that
certain basic rights of its citizens must not be protected, more specifically in the New
Constitution, where we have a chance to write a perfect Constitution.

I am of the opinion that you will look at the situation seriously and will include the option 3 in
the Constitution.

J C C  LAAS



5 February 1996

I greet in the Name of our only Saviour Jesus Christ.

Hereby I wish to make the following suggestions and remarks concerning the Constitution.

CHAPTER 1:

1) The beginning -
The Trinity God - Almighty is sovereign and no state can be sovereign.  God alone is the
Creator - not humans or biochemistry.  God is the origin of all power.  "He is before all things
and in Him all things will stay." Therefore as a Christian I demand the acknowledgement of
God be retained in the Constitution.

2) Language -
It is unpractical to acknowledge eleven official languages.  It is costly, why can't we have only
English and Afrikaans?

CHAPTER 2:

1) Life -
Everybody has the right to life that’s why abortion should not be allowed.  To reinstate the
death penalty is a logical choice, because the person that murders, rapes etc does not have the
right to live.

2) Property -
Property rights must be recognised.  The state does not have the right to rise above the law.

3) Education
What happened to education in our own language and tradition?
It is not even acknowledged in the current Constitution.  The ANC rejects the Constitution in
any case.

General:
I as a reborn Christian demand the scrapping of protection of homosexual and other perverse
people.

I would also like to know if you are going to regard it as a "hate speech" if we as Christians
speak up against homosexuality and perversity?

There are no restrictions on pornography in the "New Constitution." Who must control it?

With reference to the "Bill of Rights" the words "control of their own body”, - does that mean
that anyone or someone on her behalf can decide when life must be ended?

LOUIS RUDOLPH



OFFICE OF THE PROVINCIAL TENDER BOARD -WESTERN CAPE
FINANCE AND CORPORATE SERVICES

7 February 1996

INVITATION TO COMMENT ON THE WORKING DRAFT OF THE NEW
CONSTITUTION OF THE RSA

On behalf of the Board, this office wishes to draw the Constitution Assembly's attention to
section 189 (4) in Chapter 14 (on page 59) covering decisions of a tender board.

The Board is of the opinion that the abovementioned provision, which rules that the records of
a tender board must be open to public inspection, is too wide and may prejudice the rights of a
tenderer.  It often happens that a tender condition demands that a tenderer's financial,
technological or other abilities must be furnished in order to evaluate a tenderer's performance.
Such disclosures by an official tender board to other parties could facilitate industrial spying by
opposition firms and must be avoided.

Consequently, the Board is of the opinion that the wording of this sub section must remain as
presently laid down in sub section 187(4) in the present Constitution and that disclosures of
information, such as might be necessary to ensure impartiality, fairness and equitable treatment
of all tenderers, be governed by separate appropriate legislation.

HEAD: OFFICE OF THE WESTERN CAPE PROVINCIAL TENDER BOARD



4 February 1996

RE SECTION ON PROPERTY IN THE CONSTITUTION

In my capacity of land owner I propose option 3 of the property clause.

I trust that the matter will enjoy your honest and urgent attention.

C BREEDT



7 February 1996

CLAUSE ON PROPERTY RIGHTS : NEW CONSTITUTION

I, J Haasbrock, ID No. 2807175009006 of Balmoral District, Vryburg, as owner of the
agricultural land in the Vryburg District, request that the property rights clause be retained in
the working draft of the New Constitution.

J HAASBROCK



PROPERTY RIGHTS CLAUSE IN THE NEW CONSTITUTION

With reference to your public document on a New Constitution, I would like my choice to be
recorded.

Option 1 and 2 in the working draft is not acceptable and is rejected by me.

The content on property rights clause as in option 3 can be accepted.  This clause can be
protected economically and guarantee growth and stability.

AA CELIERS

[Received on 12/2/96]



7 February 1996

PROPERTY CLAUSE IN CONSTITUTION

I would hereby like to object to the exclusion of property rights in the Constitution.

I feel it is a basic necessity for each person.   Possession of property can not be taken away in such
an undemocratic way.

H VILJOEN
Jan Kempsdorp



3 February 1966

PROPERTY RIGHTS CLAUSE

As a property owner I understand that an important matter like property rights is not protected by
legislation.

I request you to please insert the clause for property rights into the Constitution "permanently."

I believe that the possession of property is the basic necessity and pride of any person and needs to
be protected by property rights.  Please do not allow that the necessity at present and in the future
be denied.

A S VILJOEN



5 February 1996

It is my right to decide on my constitutional right.  I object against Article 10, 11 and 24 of the
working draft.  The following comment is with regard to the exclusion in Article 10.

FIREARM POSSESSION

Article 10 (the right to life) must be defined to give space to lawful death punishment.  Self defence
of any person against violence, lawful arrest of a person and prevention of escape of a person
lawfully.

The constitutional draft must acknowledge the right to possess a firearm and must limit the powers
of the government to disarm law abiding citizens.

E J BIRHENSTOCK
Riversdale



8 February 1996

I, a senior citizen and a widow would also like to have my say regarding self defence.

It is my right to decide on my constitutional right.  I object against Article 10, 11 and 24 of the
working draft.  The following comment is with regard to the exclusion in Article 10.

FIREARM POSSESSION

Article 10 (the right to life) must be defined to give space to lawful death punishment.  Self defence
of any person against violence, lawful arrest of a person and prevention of escape of a person
lawfully.

The constitutional draft must acknowledge the right to possess a firearm and must limit the powers
of the government to disarm law abiding citizens.

I know the situation in our country and on the rural districts, burglary, violence, theft, molesting,
rape and murder.  Must we be powerless to this????

Z G MULLER
Merweville



Dr C.E. Prinsloo

29 January 1996

Re.  The retention of right of possession of land in accordance with option three of the
proposed Property Clause of the Permanent Constitution

I, C.E. Prinsloo, the owner of the property Drukfontein 613 IR RE size 173.76 ha bought by
me and on which I trade my own farming concern declare that the right to possession of land
in the Permanent Constitution is a prerequisite for a New South Africa.

It is therefore essential that option three of the proposed Property Clause of the Permanent
Constitution be included in the Constitution with the stipulations that

1. Possession of land, as well as the right to purchasing, possession or selling of land be
guaranteed;

2. No-one's possession of land may be taken away in an arbitrary way;

3. Land may be dispossessed only according to general legal principles where it is in the
public interest and the owner is compensated in a fair and reasonable way.



What I want from the New Constitution.

* That those who love farming should be given land on which to farm.

* That Blacks should be given opportunities of land ownership for farming purposes.

* That the Government should help those who have little farming skills in order that they
should be properly skilled in farming methods.

* That I should be given financial assistance by the Government because, though I have 
a little money put aside for buying a farm, I lack funds for buying farming equipment.

* That small-scale farmers should be granted financial assistance.

* That Blacks should have the right profit from stock farming.

* That there should be job opportunities.

* That there should be more land that is allocated for farming purposes.  However, what 
I want even more is that each person who loves farming should have the right to land 
and financial assistance.

* I believe that the Government will believe in me.

Jacob Lephuthing.
Date Receive : 05/02/96



19 February 1996

WORKING DRAFT NEW CONSTITUTION

We refer to the above document dated 22 November 1995 read with the Constitutional Principles
adopted by the multi party conference held at Kempton Park.

We have observed this process with great interest and enthusiasm and have studied the documents
mentioned with a view to making some comments thereon.  We have had discussions on the
document with your Chief Executive and attended local briefing held here on Saturday 17 February
1996, and followed media reports on the draft.

We firstly wish to congratulate the Constitutional Assembly on its performance in the past year in
its attempts to make this process as inclusive, transparent and public as possible.  It is certainly to
the credit of the Assembly and its staff that this stage has been reached of the process and that a
draft constitution has been produced.  We wish the Assembly all success in its endeavours to create
a new democratic peoples constitution.

Given the short period before which submissions are due we are going to be brief in our comments
and will be happy to elaborate further on any aspect should this be required later.

We wish first to make some general comments about the draft and will then proceed to make
specific submissions on some of the clauses in the draft which we find problematic.

THE CONSTITUTIONAL PRINCIPLES

We have taken note of the provisions of the constitutional principles agreed upon by the political
parties.  We are not entirely satisfied with these principles in particular Clauses 11 & XXXIV.  We
think that these guarantees are intended to satisfy a minority of people and retain the exclusive
privileges enjoyed in the past by that minority.  We are particularly concerned about the guarantees
on the right to self determination and the provisions made for the possibility of dividing South
Africa into geographically distinct political entities.  We think that the draft constitution does
provide sufficient guarantees to protect these minorities and that these principles are not necessary.
 Be that as it may we recognise that these principles have been arrived at through negotiations and
compromises had to be made by the dominant parties to accommodate minority interests.  We hope
however that these principles can be revisited before the final constitution is adopted.

We also are of the view that Clause XXXI regarding a "fair pension" is rather vague and
embarrassing.  We are agreed that public servants should be given a pension taking into account all
the factors and nature of their service.  However we are concerned that this vagueness may lead to
startling conclusions if we consider that many of the present public servants were inherited from the
previous undemocratic regime.  Would their years of service in that administration be considered in
determining a fair pension?  It appears that this has been the result in many instances and that
former white public servants have been awarded unusually large sums of money as pension benefits
in recent times.  We would argue that this should not be the case and that a fair pension needs to be
defined more clearly.

GENERAL COMMENTS ON THE DRAFT



- 2 -

We are happy with the broad outline of the draft and its commitment to promoting a truly
democratic, antiracist, equal political culture.  It is in line with most democratic constitutions
around the world.  It is written in very plain language that could be understood by any person
without necessarily having a legal background.  We do not favour a constitution that is drafted in
legalese and required extensive legal knowledge to be understood.

The draft creates the necessary framework for the development of the new South Africa that we
have been striving for and attempts to make a fundamental shift from pervious constitutions in its
commitment to upholding a democratic culture.

The draft also attempts to draw a balance between the powers of national, provincial and local
government, and maintains the independence of these various levels of government whilst
acknowledging that the national authority will take precedence in areas of conflict between these
powers.

CHAPTER ONE - Founding Provisions

NATIONAL ANTHEM

We think that there should only be one national anthem and that this should be Nkosi Siekelele
Afrika.  No second or additional anthem need be used.

LANGUAGES

We support option one of this clause but consider that any absolute obligation on the part of the
state must not be made.  In other words Section 6(2) the word "must" has to be replaced by the
word "should".

CHAPTER TWO - Bill of Rights

CLAUSE 8

We support the provisions of Option 2 as it gives more substance to the concept of equality.

CLAUSE 10

WE SUPPORT OPTION ONE WITH THE INCLUSION OF THE ABOLITION OF THE
DEATH PENALTY.

We further believe that women should however have the right to abortion in cases where the health
of the mother would be impaired, or where the unborn child is not wanted either for financial or
where she has been impregnated by a criminal act.

CLAUSE 12

We support this clause but think that children under the age of 16 should not be employed by any
institution or industry.
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CLAUSE 15

We support Clauses 15(1) and (2) but do not believe that the state should have a role in regulating
the media in any way.  Both options one and two are rejected.

CLAUSE 16

We believe that this should includes the right to picket freely.

CLAUSE 17

Freedom of association should include the right of persons not to associate, if they so choose, with
any body or organisation.

CLAUSE 21

We support option 2 and reject one and three.

CLAUSE 22

Subsection 3 should not include the right of employers to look out its employees as this would
contradict the right of employees to strike.

CLAUSE 24

We support option 2.

CLAUSE 28

Option 1 is supported here as we do not believe that option 2 is either just or in the spirit of the
constitution.  We refer here to the recent judgement of justice Spoeldtra in the Supreme Court in
the case of the Northern Province versus the Potgietersrus Primary School.

CLAUSE 32

Option 2 is acceptable.

CLAUSE 34

In general we support this clause but believe that subs 3(e) does not address the issue of legal
representation sufficiently.  In the past and now the perception by many accused persons is that if
informed of their right to legal representation at state expense that this would lead to an injustice in
that the accused does not believe that a state appointed lawyer would act in their best interests.
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We would suggest that the presiding officer informs the accused of the benefits of legal
representation and that the seriousness of the charge may lead to a finding of guilt if the accused is
allowed to defend himself.  The accused must be convinced that the proper representation will
serve the interests of justice and the interests of the accused.

CLAUSE 38

We accept the provisions of 38(1) and (2) and option 2.

CHAPTER FOUR

We have had the experience of the second option namely a senate operating in the past year.  We
are not convinced that this option is the most democratic form of government.  We have seen little
evidence of reporting back and accountability of members.  A large portion of their time is spent in
Cape Town far removed from their constituency.  We would rather suggest that option one be
considered as it is indicative of a more democratic and representative form, provided that some
provision be inserted that members of this body be held accountable to their respective provinces. 
We believe that this form also gives the provinces more powers over all respective territories and
accountability and power to recall members provided for.

CHAPTER FIVE

CLAUSE 85

We would support option one which is the current form of the cabinet.  We think that this is
working well and that the president has assistance from members he can rely upon and delegate
tasks of national importance.

CLAUSE 89

We believe that members of the cabinet should also be held accountable to their constituents and
that their presence should be felt at that level.  The establishment of constituency offices had been
adopted by on political party but we think that this should be a practice adopted by all parties and
their cabinet members.

CHAPTER SIX

CLAUSE 95

We think that reference to a High Court is confusing and undesirable.  We think that if refer to the
Supreme Court and its various divisions this would be more sensible and conform to the present. 
The term High Court should accordingly be replaced in this chapter by Supreme Court.

CLAUSE 100

We support the provisions of option two with the appointment of a judicial services commission. 
However, we think that ss (1) should delete reference to citizen.
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CHAPTER SEVEN - Public Protector

No provision is made for the appointment of provincial public protectors.  We are aware that there
is at present some dispute concerning such appointments but we believe that the national public
protector should be assisted by provincial protectors in each province.  These appointments need to
be made in each province for the effective functioning of this office.

Truth and Reconciliation Commission

We note that this commission is not provided for in the constitution.  We think that this commission
should be provided for in the constitution and be given the powers in this chapter in addition to
existing powers.  The argument for a constitutional truth and reconciliation commission is that this
may well be a permanent feature of our society and that it is unreasonable to expect that the
commission will fulfil all its duties within a two year period.  We think that the commission should
also be given the power to recommend legal proceedings against any person found to have
committee human rights abuses.  The public do not only wish to have the truth disclosed about
these abuses but would, we believe, like to see justice being done.  In many cases this process will
take a long time before all the truth is revealed and people would at some stage want to see the
government taking action against such persons.

CHAPTER EIGHT

SECTION 154

We would  support alternative formulation to this clause as it provides more accurate measures to
be taken by provinces to ensure that the provinces comply strictly with the provisions of the
national constitution.

CHAPTER  TEN

We are concerned that members of local government as with other state institutions of government
may use their position to influence programmes or to enrich themselves or to abuse their powers. 
At the end the consideration of the public interest must be paramount and no person holding any
public position may adversely affect these interests.

CHAPTER ELEVEN

We must recognise the importance of and the role played by traditional leaders.  However we
believe that this institution has been abused by the former administration and certain leaders are
seeking to play a role totally beyond their powers and function.  The question remains as to who
are these leaders, and who do they represent.  If we find that there are leaders with substantial
support and an authentic traditional base then a council of such leaders should be encouraged and
formed.  The powers of these leaders have to be determined in accordance with their status but
should in no way be allowed to usurp the powers of the state institutions or the courts of the land. 
We think that the nature of their function should be purely in an advisory capacity, and no
legislative powers should be allocated to the council.
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CONCLUSION

The above submission have been made by us in the hope that is will assist the drafters in their
deliberations.  We have had very littler time to make these submissions and would gladly elaborate
should the need arise.

We wish the Assembly all the best in its deliberations over the next few weeks and trust that the
final constitution will be a product of the people and express our hopes and aspirations for the
future.

MOHAMED BHAM
(B.A. LLB. M.Phil. L.LM.)

JAN LETSEPE THUBAKGALE
(B.A. LLB)



I would like to enquire whether being deprived property has appeared on TV on Agenda.  If
not, please do so before a bloodbath is going to break out.  The idea of taking away from
someone that paid for his property, and giving it to someone that does not have to pay is
ridiculous and too far-reaching.  The deletion of the property clause in the Constitution will
only create animosity and no right-minded person can vote for that.

J A LOOTS

[Received on 7/2/96]



1 February 1996

I hereby insist that the property rights clause be included in the Constitution.  I feel that it will
protect everybody namely owners of farms, factories, houses, shops and industrial property.

J DE JAGER
Perdekop



1 February 1996

MUSLIM WORLD LEAGUE (RABITA)
Fordsburg

COMMENTS ON SECTION 14 (3) OF CHAPTER 2 OF THE WORKING DRAFT OF
THE NEW CONSTITUTION

1. Section 14 (3) in effect provides that the state may pass legislation recognizing a
system of personal and family law of a religious group to the extent that the system is
consistent with the Bill of rights".

2. The requirements that the system of personal law must be subject to the bill of rights
amounts to a gross violation of religious freedom itself.

3. The requirement must be deleted and the freedom of religion clause must be given
overriding effect in order to avoid a conflict with other fundamental rights.

DR A A SARHAN
Director



31 January 1996

S.A. FEDERATION FOR MENTAL HEALTH
Johannesburg

Bill of Rights:  Persons with Mental Illness and Persons with Mental Handicap

In South Africa there are approximately 40 000 persons with a severe mental illness and
approximately 120 000 people with a severe mental handicap (mental age below 8 years).

This Federation applauds the rights given these people by implication in the draft constitution
and agrees that in principle people should have to approach the courts if they require the
rights of a person with an intellectual or psychiatric disability to be limited.  This is probably
unique for any country.

It is going to lead to a situation, however, where mental health professionals will refuse to
treat persons who are a danger to themselves and to others because of the expense and red
tape associated with court action.

Whereas we are all in favour of protecting the rights of people with mental illness and mental
handicap, we are of the opinion that provision must be made for administrative action in cases
of urgency, where people are in a real danger of causing physical or financial harm to
themselves and others.  At the same time such administrative action must have safeguards to
prevent exploitation.   Under the present legislation it has been possible to lock away mentally
ill people for decades.  That must never happen again.

Section 33 of the Interim Constitution is admittedly too wide and actually negates the Bill of
Rights, but could be a practicable solution if supervised by the Public Protector provided for
in Section 107 of the Draft Constitution.

People with mental illness and mental handicap often do not have the ability or legal capacity
to act or speak for themselves.  The potential to exploit them is therefore immense.  Unlike
children, however, their vulnerability is not specially catered for.  It is therefore important that
the Public Protector should not only have the power and capacity to investigate complaints,
but that he should act proactively to ensure that persons with mental illness or mental
handicap enjoy the human rights they are entitled to.   This implies a national register of
persons with a severe intellectual or psychiatric disability so that the conditions under which
they are cared for are monitored.

LAGE VITUS
National Executive Director.



5th February 1996

Many thanks for the draft copy of the Constitution.
re Chapter 1:6 - LANGUAGES - would it not be simpler & more cost effective to utilize English
already a VERY international language for OFFICIAL business whilst granting everyone the right
to acquire education and information in their own language?
Chapter 2:10 LIFE - I support option 2.
Chapter 2:28 EDUCATION - I support option 2.
Chapter 3:30 There is a wonderful clause here which should apply to ALL the rights
guaranteed by the Constitution ie that in exercising one's rights one may never violate the rights of
anyone else ... the principle is that human rights do not extend so far that one has the right to harm
another. On this basis the freedom (for instance) of expression, may be tempered if "expression"
includes pornography or slander ... which could harm other individuals.

WENDY BUSBY (MRS)



RE: PUBLICATION CONSTITUTIONAL TALK - PROPOSED PROPERTY CLAUSE

1. By definition property means "a thing or things owned."  The property clause in the paper
refers to land, only which is not correct and thus discrimination.

2. Options 1 & 2 can therefor not be justified.

3. There must be protection of property rights in the Permanent Constitution as envisaged in
Option 3.

C F GRUNDLINGH
Date Received : 12/02/96



1 February 1996

I object against Articles 10, 11 and 24 of the Constitutional Draft that appeared in the
newspaper.

G ANDERSON
J H LOUBSER
J J EYSSEN
M LOUBSER



29 January 1996

PROPERTY CLAUSE IN THE NEW PERMANENT CONSTITUTION

I hereby confirm that I choose Option 3 as the first and final choice.

A C PELSER
Bethal



7 February 1996

I object to Articles 10, 11 and 24 of the working draft constitution because I feel that it is my
constitutional right to decide.  I feel I have the right to defend myself if I am attacked by one
or more persons on my private property, or any other place.  I have a right to carry a firearm
and to use it

S MENTZ



6 February 1996

I request urgently that the property clause be retained as in Option 3 of the Declaration of Human
Rights.

K VAN BLERK
Alma



7 February 1996

It is my right to decide on my constitutional right.  I object to Article 10, 11 and 24 of the
Constitutional Draft.  The following comment is with regard to the exclusion of Article 10.

Article 10 (the right to life) should be defined to allow more space for the lawful death
punishment.  The protection of a person against violence, the lawful arrest of a person and the
prevention of an escape of a person.

The Constitutional Draft should acknowledge the right to possess a firearm and should limit
the power of Government to disarm law abiding citizens.

L VAN HEERDEN



7 February 1996

I would like to confirm that the property clause must be presented in the Constitution.  I, a
mielie farmer demand it because my land is my future.  The exclusion will only cause conflict
because it will affect every property owner in every city and village.

V MOUTON
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