
ANC Environment Desk:WC,
c/o Roland Langley,Fairyknowe,

0 8 FEB 1995

ATTENTION: Chairperson: Theme Committee II,

RE: ALLOCATION OF POWERS ON ENVIRONMENTAL MATTERS

The Interim Constitution lists both the Environment and Nature Conservation
as Schedule 6 functions, which means that at least some of the powers related
to these matters be devolved to Provincial level.  However, to date, there has
been little, if any, debate as to the extent of the powers which should be so
devolved.  Moreover, in most cases, the provinces do not have the capacity to
undertake the duties which would be required of them should devolution occur.

The ANC Environment Desk in the Western Cape would therefore like to
propose that the allocation of both Environment and Nature Conservation to
Schedule 6 be reconsidered in the debate around the final Constitution.  We are
of the opinion that:

1. The environment is an entity which cannot be effectively managed
within the context of political boundaries.  It should be approached in as an
holistic manner as possible, and would therefore be better administered by a
National Department and/ or Agency with Regional Offices - the latter based
on biogeographic regions rather than provincial boundaries.
2. This opinion has been reinforced by the complete lack of coherence in
approach by the provinces to environmental management as has emerged since
the elections of April, 1994.  In Gauteng, the environment falls with planning;
in the Western Cape with Nature Conservation and Tourism; and elsewhere
with Land and/ or Agriculture.  This makes it extremely difficult to get any kind
of national conformity.
3. The country as a whole has limited capacity in environmental
management.  What little there is would be more effectively utilised by
deployment through a national structure.
4. Nature Conservation should not be seen as separate from environment,
but should be seen as one of a wide range of issues which fall under
environment.  Although the old provinces did have powers and staff in this
regard, this is not necessarily true for the new provinces, and the existing staff
could be re-deployed in the context of the regional approach recommended
above.  Moreover, many of the staff employed in nature conservation have an
interest in the broader environment, and could relatively easily be trained to
take on additional functions, thereby alleviating the current lack of capacity.



5. These proposals should not be taken to mean that there is no
need for restructuring of the present national Department of
Environmental Affairs and Tourism.  Indeed, we believe that there is an
urgent need for such restructuring, and that it should be the focus of an in
depth debate on the most appropriate system for environmental
management.  One option is that the developmental aspects of
environmental management be incorporated into a Department of
Planning and Development ( possibly the RDP offices in the current
context) - while the regulatory aspects be the responsibility of an
independent regulatory agency situated in, and accountable to, the Office
of the President (along the lines of the Environmental Protection Agency
in the USA).

R.Langley

Convenor: ANC Environment Desk: Western Cape



AFRICAN  NATIONAL
CONGRESS

ATTENTION: THEME COMMITTEE FIVE

We hereby submit an urgent appeal to' the theme committee dealing with the establishment of an
appropriate judicial system: that a specialised court be set up to deal with animal abuse.

The magistrate of this court would be advised by representatives of animal welfare organisations,
the "Lay Visitors Scheme" and the state veterinarian.

Defendants found guilty would have a lifelong criminal record, blacklisted from further animal
ownership and the ceiling on punishment fines be raised to R10 000 (for institutions rather than
individuals).  These monies to be ploughed directly into animal welfare with maximum
transparency.

This court to be a travelling court to ensure accessibility to all communities.

While not many animal cases are currently seen in court, this is seen as a fault of the system rather
than for lack of cases.

The Lay Visitors Scheme is envisaged as a registered body of animal welfare volunteers with 24-
hour powers to inspect the premises of any institution which houses, uses, trains or tests on
animals, including battery farms, laboratories, abbatoirs, security force dog units and zoos.

ALISON STENT
(Co-ordinator: Animal Working Group Sub-Committee (AWG)
ANC Provincial Environment Desk)
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ATTENTION: THEME COMMITTEE FIVE
The animal Working Group hereby submits an urgent appeal to the theme committee dealing with
Local Government that:

1) A permanent, statutory Animal Welfare Council be established in each province with the
function of:

a) advising provincial government on legislative and administrative practices with
regard to animal protection issues, as itemised in the Western Cape RDP document, clauses 3.4.5.3
- 3.4.5.5

b) advising the magistrate of a still-to-be-established Animal Court (c/f submission to
Theme Committee Five)

c) receiving, evaluating and actioning reports from the Lay Visitors Scheme*
d) evaluating applications. for hunting, testing on animals etc.
e) administering the Animal Rights Monitoring scheme

This Animal Welfare Council to consist of: representatives from EACH registered animal welfare
NGO in equal proportion; the State veterinarian/representative of the SA Veterinary Council; a
legal expert; a representative from the relevant governmental/legislative body (eg.  Dept
Environment, Agriculture).

2) An elected provincial arm of a National Negotiating-q Forum to be given arbitration powers
in the event of conflict between vested interests and animal welfare organisations.

* The Lay Visitors Scheme is envisaged as a registered body of animal welfare volunteers with 24-
hour powers to inspect the premises of any institution which houses, uses, trains or tests on
animals, including battery farms, laboratories, abbatoirs, security force dog units and zoos.

** The Animal Rights Monitoring Scheme is envisaged as a "barefoot-vet" style job-creation and
training scheme whereby youths are trained in animal first aid, relevant streetlaw knowledge,



conflict resolution skills etc, and are given limited law enforcement powers to confiscate abused
animals and issue summons.  Modular workshop education and experience will count as credits
towards qualifications in fields such as law, law enforcement, veterinary science etc.

Yours sincerely

STENT
(Co-ordinator: Animal Working Group Sub-committee (AWG)
ANC Provincial Environmental Desk)



0006                                                   Pioneers Village Community

31 January 1995

In response to the request for the general public to have their say regarding the new Constitution,
may I please submit the following:-

RIGHTS

I refer in particular to the Environment.  The rights of individuals to a clean, safe environment etc.,
is included.

I would like to say that there is perhaps too much emphasis on the RIGHTS of people and my
question therefore, is WHO is responsible for the environment in the first place?  I feel that as well
as Rights, there should be some sort of obligation placed on individuals as to their
RESPONSIBILITY and their DUTY towards doing their bit to ensure a decent environment.  This
would, of course, include the whole of nature, animals, vegetation, water and air and of course man
who is the prime mover in the destruction or preservation of the environment.  If he is to enjoy a
pristine environment then he should be held to be responsible and do his duty towards it in every
way.  Otherwise who is to ensure this Utopian environment?  Who is to enjoy it and fix it up when
necessary?  The man with the rights no less!

Please consider my suggestion that people should be made aware that rights do not come
automatically but have to be earned.  In my view, nothing is given as a unless it is in safe hands
from day one.

Generally, nobody and nothing has rights without its accompanying obligations.

Thank you and may I wish you a very successful Constitution making exercise.  I look forward to
the result with great interest.

(SGD) BARBARA STIRTON (MISS)
CHAIRMAN



[Editor’s note: document’s spelling has been retained as is]

TRADITION HEALRS ORGANISATION OF SOUTH AFRICA

ALL BLACK ARE TO RECONASED HAS DOCTORS IN SOUTH AFRICE we want the national
governinentof unity to discased this matter that was gre ated by the regim under this act no
13 of 1928

the anartheit government suprort the act no 3 of 1957'that says blacks foll under witeraft

act. all blacks doctors foll under witchcraft act

the txeditional doetars want the national government of unitiy-to made laws that gives

black, peonle tobe reconised as doetars becouse they took ,oarte to peo-ple health but the

old government never giver them opptunity to do sainething for the peonle of south africe
and never give them the fasulitys like .p,la,ce to treat patient never alawd to get medicel
from any forest eny alowence of food from the government wen thty treat patient

V J  MYONA
Chief President



MINISTRY OF ARTS, CULTURE, SCIENCE AND TECHNOLOGY

8 FEB 1995

Thank you for your letter of 13 December 1994 in the above-mentioned connection and for
the opportunity to make a submission on those aspects that is of relevance to my portfolio.
Attached hereto please find a discussion document relating to the language field which should
in my opinion be laid before Theme Committee's one and four.

LANGUAGE PROVISIONS IN THE FINAL CONSTITUTION: SOME ASPECTS
FOR CONSIDERATION BY THE CONSTITUTIONAL ASSEMBLY

1 THE POLITICAL POSITIONS WHICH SHOULD DETERMINE THE 
FORMULATION OF THE LANGUAGE PROVISIONS IN THE FINAL 
CONSTITUTION

1.1 The concept of multilingualism

In the late twentieth century multilingualism is internationally being accepted as a basic
principle in the shaping of public policy in the democratic state.  The idealised
socioeconomic advantages of Western monolingualism and the presumed unsuitability of
so-called non-international, indigenous African languages for the purposes of government
and education are heavily outweighed by the acceptance of the functional, communicative
value of language in the life of the individual and the nation.

Constitutional Principle XI furthermore recognises the importance of a multilingual
dispensation: "The diversity of language and culture shall be acknowledged and protected,
and conditions for their promotion shall be encouraged". The principle of multilingualism
and recognition of the linguistic diversity of South Africa as a national resource (and not as
a national problem) should therefore be retained as a political position.

Proposal: Multilingualism should clearly be enshrined as the guiding principle in the
language provisions of the Final Constitution.

1.2 Language as a fundamental human right

The concept of language rights entails the right of human beings to use their preferred
languages in all manner of public and private business, the right to learn and develop their
preferred languages, and the right to learn and use other languages.

The recognition of language rights should be retained as a political position.

1.3 Language access

The principle of language access is closely linked to that of the recognition and protection
of language rights.     Language policy should therefore not only articulate language rights



as fundamental human rights, but should also focus on language as a functional resource.
Language is, after all, a real functional,

communicative element - and not merely a symbolic element - in the life of the individual
as well as a community.

The recognition of language rights implies the ensuring of conditions which render the
exercise of language rights possible for the individual. The political position should
therefore be accepted that it is incumbent on the Government to provide individuals full
language access to services and resources available in all domains of society.

Proposal: The development and protection of language as a human right in order to
provide full language access to services and resources in the important
domains of society (education, justice, health, etc.) should be enshrined in
the Final Constitution.

1.4 The concept of language equity

There is an unequal, linguist relationship between English in particular, and to a lesser
extent Afrikaans, and the other official languages.  This situation facilitates (a) the
domination of some people by others and (b) the emergence of a sociolinguistic elite. A
distinct form of elite closure arises whereby those in power maintain their power and
privileges. However, the gap between  so-called disadvantaged groups and the ruling  elite
should be reduced and not widened. This  situation is therefore an infringement of people's
language rights and disempowers the majority of South Africans by denying them full
language access and consequently sociopolitical mobility.

An essentially antilinguist policy which recognises the sociolinguistic reality of South Africa
should be accepted as a political imperative with a view to minimising the conflict potential
inherent in linguistic and cultural diversity.

1.5 Nation-building

Multicultural and multilingual societies have an inherent conflict potential.  However, the
ethnolinguistic nationalism of the past must be replaced by national unity.  The flawed and
over-simplified European assumption that multilingualism is an obstacle in the nation-
building process must be challenged.

The political position that the acceptance and integration of our linguistic diversity will
enhance nation-building in the African context should be adopted instead.

2    SOUTH AFRICA'S LANGUAGE NEEDS AND ISSUES

The most important language needs and issues which the language provisions in the Final
Constitution should address are presumably the following:

The status of English and Afrikaans vis-a-vis the other official languages of South
Africa.



The position of other languages used in South Africa.

South Africa's internal language and literacy needs (including language use in health
care, social care, education, the courts of law, security, the media, labour, public
administration, rural communities, the arts) and language facilitation services
provided by language workers such as translators and interpreters.

South Africa's external language needs, including language requirements for trade,
diplomacy and tourism, and the role of language facilitation services provided by
language workers such as translators and interpreters.

The special language needs of the Deaf (i.e. the use of South African Sign
Language) and other disabled persons (i.e. the use of augmentative and alternative
communication).

3    LANGUAGE POLICY OPTIONS FOR THE FINAL CONSTITUTION

Against this background, the following options - as part of the quest for a workable and
legitimate compromise between idealism and practice - are presented for consideration with
a view to devising a language clause for the Final Constitution:

Option A (Radical multilingualism).

System of 11 official languages provided for in the present Constitution.

Discussion

The object of this system presumably is to recognise the reality of South Africa's
multilingual population and to promote multilingualism, using language to empower all our
people politically, economically and socially and to recognise their human dignity.

In principle and in theory this system cannot be faulted, but its practical implementation is
causing serious problems.

Having all government publications translated and printed in all 11 languages is an
impossible task, both physically and financially.  And, in fact, it never was the intention of
the people who negotiated the language clause of the present Constitution (section 3).  This
f act seriously undermines both the moral  foundation and the practical effectiveness of the
11 language system it isn't what it purports to be.

The example of the European Union (EU) with its nine (now 11) official languages is often
quoted in this regard. The EU has a population of approximately 350 million people,
giving an average of almost 39 million people (the total South African population) per
language.  These are highly sophisticated, well educated First World nations with a high per
capita income.  Their languages are in most cases related to each other and have developed



in close association with each other.  These languages have been written languages for
centuries and are on a comparable level, for instance as far as terminology is concerned.

Yet, even the EU with its vast financial and human resources has failed in its efforts to treat
all its official languages equally, simply because of the enormous magnitude of such an
endeavour that absorbs 2% of its total annual budget (for the European Commission alone,
a translation/interpreting staff complement of 1 700).

In South Africa the situation is vastly different.  The population numbers only 40 million
and has, generally speaking, a much lower level of education (cf. the high rate of illiteracy)
and a much lower per capita income.

Several of our languages are not related to each other; there are vast differences between
some of them (for example, between English, a highly sophisticated world language, and
Ndebele, that became a written language only very recently).  The lack of technical
terminologies in most of our languages is a major problem that will not be solved easily.
Several factors contribute to this problem of a lack of standardisation of the official African
languages.

Financially speaking, South Africa is in an immeasurably weaker position than the EU. we
simply cannot afford such an elaborate system (2% of the national budget?), because there
are many more pressing needs - housing, education, crime prevention, food production, etc.

This system is widely perceived (rightly or wrongly) as a token gesture to pacify all
language groups, one that (because of its impracticability) inevitably will result in de facto
(and later probably de jure) unilingualism being imposed on the entire population.

This system should be seen for what it is - a well-intentioned compromise to prevent the
multiparty negotiations at Kempton Park from foundering at the last minute.

Option B (Selective multilingualism).

At national level,, retention of the 11 official languages provided for by the present
Constitution, as far as written and oral communication between the State and individual
citizens is concerned, i.e. a citizen may speak and write to government bodies in any of the
official languages and is entitled to a reply in the same language. Government: publications,
however, normally will appear only in the following languages: English, Afrikaans, one
Nguni language, and one Sotho language (alternatively also in Tsonga and Venda). In
specific circumstances particular publications may also be translated into other official
languages.

At provincial level, the same as is provided for in the present Constitution, i.e. English and
Afrikaans and any additional official languages.

Discussion

This option still provides for multilingualism with all its obvious advantages, but the
number of official languages at central level is reduced from eleven to four, making the



whole system much more practicable, affordable and credible (the system of 11 languages
has made us the laughing-stock of the world and nobody really believes it can and will work
in practice).  In this way, thanks to mutual intelligibility, approximately 91% of the
population can be reached, 55% in their mother tongue. (Another variation could be to
include Tsonga and Venda at central level, increasing these figures to 98% and 62%
respectively.)

The individual citizen can still communicate with the authorities in the language of his
choice, empowering him linguistically, but from the State's point of view four (or six)
official languages for publication purposes will be much more manageable than 11.

This is a flexible system that, to some extent, makes provision for the needs of all language
groups without being unwieldy and unaffordable.

At provincial level (where the citizen comes into closer contact with government) any
number of official languages may be declared in order to accommodate the needs of
different language groups in the individual provinces.

Option C (Elite closure).

Afrikaans as the only official languages.

At provincial level, the same as is provided for in the present Constitution, i.e. English and
Afrikaans and any additional official languages).

Discussion

English and Afrikaans are the only two official languages that are used virtually throughout
the country and could therefore function as official languages at central level.  Both have
proved to be suitable languages in all fields of the national economy - government, state
administration, the administration of justice, education, the social and natural sciences,
agriculture, etc.

The State will, however, be unable to communicate at all with more than half of the
population, reaching only 24% in their mother tongue.  It should also be borne in mind that
almost 80% of the population cannot speak either English or Afrikaans well enough to be
able to participate in the administration and economy of the country.

Multilingualism is still provided for, but only at provincial level (where the citizen comes
into closer contact with government).  Any number of official languages may be declared to
accommodate the needs of different language groups in the individual provinces.

This is a much more practicable and affordable option, but there is no African language at
central level.

At national level, English as the only official language.



At provincial level, English (plus any of the other present    official   languages    as
additional    official languages) for the particular province.

Discussion

This option obviates the need for translating and publishing documents in other languages
at central level, making it highly affordable.

Such a move away from multilingualism will, however, have serious consequences and will
lack legitimacy.  It is in conflict with modern international tendencies and it completely
denies the concepts of multilingualism and empowerment through language.  It forces
millions of people (approximately 90% of the population) to forsake their own language for
all official purposes (including

Option D (Assimilation).

At national level, English and employment) at central level, denying them a fundamental
human right.

The State at - central level will be unable to communicate at all with approximately 60% of
the population, reaching only 9% in their mother tongue.

At provincial level (where the citizen comes into closer contact with government) any
number of official languages may be declared to accommodate the needs of language
groups in the individual provinces.

Option E (Radical elite closure).

Official language at all levels of government.

Discussion
This option obviates the need for translating and publishing documents in other languages
at both levels of government, making it extremely affordable.

Such a move away from multilingualism will, however, have serious consequences and will
lack legitimacy.  It is in conflict with modern international tendencies and it completely
denies the concepts of multilingualism and empowerment through language.  It forces
millions of people (approximately 90% of the population) to forsake their own language for
all official purposes (including education and employment), denying them a fundamental
human right.

The State at both levels of government will be unable to communicate at all with
approximately 60% of the population, reaching only 9% in their mother tongue.

This option is in total contradiction with the RDP's demand for "people-centred" policy
since it protects only the interests of the State and the ruling 'elite.



8 February 1995
The Darling Ratepayers Association Committee

RE:Submissions to Theme Committee I,(DEMOCRACY)

We would like to see enshrined in the New Constitution a principle preventing a South African One
.Party State should be spelled out in so many words that South Africa cannot constitutionally be
declared a One Party State.

We all feel that this is a very important democratic principle especially in a contemporary African
context.

Secretary(on behalf of the other members of the committee)
Constitutional
ASSEMBLY

0 8 FEB 1995



The Foundation for Peace and Democracy

January 20, 1995

In order to discuss constitutional matters it is necessary to understand the dignity of man.

We enclose herewith a copy of our OPENING STATEMENT ON LIBERATION which we are
sure will be of assistance to you in realising the greatness of human life and the even much greater
dignity of God.

Unfortunately we did not have enough time to expand our lateral system into your vertical Themes
and Sub-Themes within the short period of notice that we were given in time for the opening of
Parliament next Monday.  We saw your notice only on Sunday January 8 1995.  However we felt in
duty bound to make our submission OPENING STATEMENT ON LIBERATION - TO THE
PEOPLE OF SOUTH AFRICA to you as it contains elements that fundamentally affect the
Constitutional Assembly.

Please accept our submission to you in the spirit in which it was intended.

We are available to meet with you to further discuss this important deliberation with you and obtain
your endorsements.

OPENING STATEMENT ON LIBERATION
TO THE PEOPLE OF SOUTH AFRICA

20 JANUARY 1995

Today our country is in the process from slavery to freedom.  This is a very dangerous time.  We
are all living in danger.  There is danger for those who were enslaved [the oppressed] and who have
become free but there is also danger for those who did enslave [the oppressor] because both were
enslaved.  All of our country’s citizens suffered and were enslaved by the previous government.  If
part of a nation is enslaved by others then those who enslave these people are themselves slaves.
They themselves do not know what the fruits of liberation is about.  If one starts to read history one
sees a most remarkable thing that happens at times when people start to hear the sound and the
voice of freedom as a result of liberation.  When a country makes all its citizens free and makes
them all equal the facts of history teach us that in such a transition period dangers come about left
and right which can be more dangerous than the situation of enslavement in the first place.

The Interim Constitution is based on equality and freedom.



How does a nation make such a transition?  What is the danger?
It is clear that all our citizens whether previously oppressed or oppressor is today enslaved.

The whole of our nation is enslaved today.  Do you know what can be the destroyer at this
moment?  Liberty based on equality and freedom and the process of such a of liberation.  Why?
When you start to sound the voice of liberation when you start to hear the sounds of liberation
when you start to taste liberation itself and it is very tasteful what it can do is it can destroy all of us
because is clearly apparent right throughout history that complete chaos results because politicians
have previously been lacking in wisdom and understanding in how to deal with liberation of a
nation.  These previous politicians did not understand what the basis for true liberation really is.
Liberation in the form of just breaking out of slavery and into equality and freedom in a way where
the principal 'one is free to act in a way that is right in his own eyes' in the guise of for instance
abortion on demand and freedom of speech and freedom of the press produces chaos and an
enslavement to the new liberation.  Just the opposite of freedom.

What is required at the moment of true liberation to freedom is discipline and respect for human
dignity.  Understand that liberation based on equality and freedom takes over and will destroy us
all.  It will make it impossible to continue because it becomes chaotic as a result of unbridled
freedom.

Here's a good example:

Russia a few years ago when the Russian government and Communist Party fell apart Russia for
the first time in so many years for the first time heard about liberation.  Just look at Russia now.
Russia is chaotic.  Russia does not know what to do with equality and freedom as a result of
liberation.  Russia does not know where to run.  Recent and even current events today as you read
these opening statements events in the region of Grozny are clear evidence of chaos when the
Russian presidents orders to cease military action have and are being undermined with the tragic
loss of civilian lives.  The taking of civilian lives is a most severe form of chaos as a result of
starting the process of liberation based on equality and freedom of each to do that which is right in
each's eyes.

The result.  The destruction democracy - of the name referring to the people definition of
democracy in region of Grozny.

We must not make the same mistake of basing the liberation of South Africa’s people on the
principles of equality and freedom.

So how do we prevent chaos taking over with all of us becoming enslaved to our liberation.  Is it
possible to prevent chaos?

Yes.  Certainly.  It is an approach to the process of liberation that is derived directly from the
common definition of democracy as a classless and tolerant society.  So what are the starting
principles for our liberation that will result in peace prosperity and the resulting freedom that will



automatically follow?  They are i) equality [derived from classlessness] and ii) respect for human
dignity [derived from tolerance].

It is a barbaric period now in Russia without national unity and devoid of any common authority
where military commanders do that which is right in their own eyes.

Let us not fall into the same trap of madness and loss of control and not knowing what to do with
liberation based on equality and the freedom by allowing each South African the right to do
whatever that which is right in his or her own eyes in the guise of freedom of speech freedom of the
press and abortion on demand inter alia.  No greater destruction can be thought of with the
expensive loss in human life loss of human dignity and the resultant loss of prosperity and the
corruption of democracy.

Liberation based on equality and freedom is the destroyer of that liberation.

Liberation based on equality and respect for human dignity in the most democratic of ways is the
correct way to achieve peace and prosperity with the resulting freedom that will automatically
follow.

The only way to find out what true liberation is to start liberation in discipline based on equality and
respect for human dignity with a common order that will prevail.  Liberation is to be started in a
way that you straight away will begin with order.  The transition from oppression to liberation
cannot be based on each citizen doing that which is right in that citizen's eyes as this is certainly not
liberation but rather an enslavement to liberation.  In the end we will all be back to the slavery
where we were before our liberation.

How important it is.  We have to understand an important thing.  Liberation that will lead us to
peaceful prosperous freedom starts in discipline.  Peaceful prosperous freedom requires us in our
liberation to hold back on our freedom initially.  Equally showing respect to our fellow citizens.
Surely moving forward step by step to make it possible to realise our freedom that will
automatically come after peace and prosperity are first achieved.

This is the test of our nation.  Are we strong enough to rise to the occasion and switch our basic
starting principles of our liberation from 'equality and freedom' to 'equality and respect for human
dignity'?  Are we strong enough then to follow this new start of ‘equality and respect for human
dignity' by abandoning our start to liberation based on the principles of equality and freedom which
as can be seen in recorded history is a sure way to generate chaos and loss in human life and dignity
of the people?

Can we not just change our strategy by saying that we will change our existing Interim Constitution
which is a document based on the principles of 'equality and freedom' to 'equality and freedom with
respect for human dignity'?  The answer here is simply this.  No. Why?  Because once you have
granted freedom loss of respect for human dignity is inevitable. OK so you say.  So let us limit
freedom.  But history has shown and it can clearly be seen in our country that it is impossible to
limit freedom once it has been given.  Rather our approach to liberation based on the principles of



equality and freedom must be abandoned and a fresh start to our liberation be made on the basis of
freedom and respect for human dignity.

Man makes the state.  The state does not make man.  Man makes political parties.  Political parties
do not make man.  God made man.  Man makes the state as well as political parties.  We can
change our state.  We can change our political party.

Let us make our new state and political parties in a way that peace and prosperity will be the order
of the day for all South African citizens so that we can all then celebrate our equality and freedom
with respect for human dignity.  Let us now choose our own destiny.  Peace Prosperity and
Democracy with the automatic freedom that we will be privileged to have having earned in respect
for equality and respect for human dignity that real freedom.

Let us not run into liberation.  Let us not get overpowered by liberation.  Let us not be enslaved by
liberation.  Let us have the discipline of restraint in dealing with this critically dangerous period of
transition.  Let us be different from Russia and all other nations in history that based their liberation
on equality and freedom.  Let us avoid chaos.

What is required and because of the common values of the vast majority of South Africa’s citizen
population we at The Foundation for Peace and Democracy represent in our work that The FPD
will be capable of herewith making an important fundamental contribution to our nation that it is
indeed through discipline through holding back through starting with the principles of i) equality
and ii) respect for human dignity that our nation the people of South Africa the democracy of South
Africa is capable indeed of fulfilling our dream of liberation in peace prosperity and democracy with
the automatic freedom that is destined for us.

We want the correct foundation of our constitution to be laid now.  A foundation based on equality
and respect for human dignity and greatness.  Now.  Not in 6 (Six) months time or a year or two or
three from now but now.  Now!

The FPD in extreme humility and respect now calls on all South Africans including our Parliament
and all its structures and all political parties who want peace prosperity and democracy with
automatic freedom as a result to join hands with us and stand up now with the FPD and demand in
the name oil our democracy the name referring to the people of our country’s majority of over 81%
(Eighty one percent) or according to a recent survey of over 84% (Eighty four percent) of South
Africa’s citizens that the elected government and parliament show respect for the democratic
definition of tolerant society by implementing the following as a start

1) To immediately publicly endorse the 3 (Three) endorsements as per page 24 of ISBN 0-620-
18149-4 with immediate effect and specified date.

2) To immediately publicly abandon and scrap the bill of rights section of Act 200 of 1993
which is based on equality and freedom with simultaneous immediate effect.  Because of the
great merit of The Negotiating Council in avoiding violent confrontation through dialogue



the remainder this Act 200 of 1993 is to be preserved as much as possible in a new revision
where all concepts of freedom be replaced by concepts of respect for human dignity.

3) To abandon and forget about the genius in America coming up with an alternative plan for
peace prosperity and democracy.  The American bill of rights is one based on equality and
freedom or simply chaos.  They do not have an alternative.  Likewise abandon and forget
about the African constitutional experts coming up with an alternative.  It took The FPD 15
years of intensive research and development to arrive at ISBN 0-620-18149-4 and this
document that you are now reading.  Just look at the chaos in Africa today.

Accept that the only way to peace prosperity and democracy is by endorsing ISBN 0-620-
18149-4 immediately and with immediate effect in this forthcoming opening session of
parliament 1995.  ISBN 0-620-18149-4 is the most suitable constitutional foundation for the
implementation of liberation through . equality and respect for human dignity being the
definitive publication on peace prosperity and democracy that we have today.  Accept that
the path to freedom is only through first starting with the principles of i) equality and ii)
respect for human dignity in the most democratic of ways.  These endorsements are in terms
of COSAG/NEGOTIATING COUNCIL rules that only South African representations are to
be accepted.  ISBN 0-620-18149-4 was written by South Africans for South Africans.  The
FPD does nor represent any political party or religion whatsoever.  The FPD is not politically
or religiously aligned.  ISBN 0-620-18149-4 is de facto the most suitable Bill of Rights for
the New Republic of South Africa in terms of The FPD 6 (Six) Year Interim Proposal which
was first put forward in July 1992 and sent to political religious business and academic
leaders as well as other interested parties and in all these 18 months of patient waiting not
one bill of rights or constitution together with a clear exposition and quantification in writing
of how any alternative bill of rights or constitution is suitable to a majority of South African
citizens greater than that which ISBN 0-620-18149-4 represents has come to light.  A
constitution or a bill of rights that embodies the principle of 'each to do that which is right in
each's own eyes' in the name of freedom in all forms including abortion on demand freedom
of the press and or freedom of speech inter alia produces chaos.  There is no way that any
such bill of rights that produces chaotic behaviour can be shown to be more suitable than
ISBN 0-620-18149-4 for South Africa’s people.  South Africa’s people wants peace
prosperity democracy and freedom not chaos.  ISBN 0-620-18149-4 represents the common
values of over 84% of the people of South Africa.  In short there is no alternative bill of
rights that is more suitable for The New Republic of South Africa than ISBN 0-620-18149-4.
ISBN 0-620-18149-4 is the definitive publication on peace prosperity and democracy.
Endorsements are needed from the Constitutional Assembly, Constitutional Court, Parliament
and all structures established in terms of Act 200 1993.  As soon as these endorsements are in
place the FPD hereby invites all African countries to follow the New South African
Government and choose the path of democratic peace and prosperity with true freedom
based on the starting principles of equality and respect for human dignity.  As the most
populous nation of Africa The FPD would like to see the country of Nigeria to be the first to
endorse ISBN 0-620-18149-4 modified for Nigeria after South Africa.  Thereafter it is
envisioned by The FPD for The FPD to accept all other African countries endorsements.  All



overseas countries that are interested in peaceful prosperous democracy with resulting
freedom are also invited to endorse ISBN 0-620-18149-4 with The FPD.

A correct start to liberation is essential to give us a chance to succeed in controlling the liberation
of our beloved country.

An undisciplined start to liberation where our constitution contains any concept of doing that which
is right in ones eyes at any level including the personal level or institutional level or governmental
levels including central regional and local levels must be avoided
with immediate effect.

We simply cannot afford proceeding along the same path of extreme danger that the failed Russia
and Communist Party tragically tried.  To this end all uncontrolled references to doing that which is
right in ones eyes at all levels should be eliminated from the peoples constitution.  We cannot afford
to fall into the trap of becoming enslaved to liberty by starting our liberation with no control of
freedom because if we continue to do so it will be extremely difficult to break out of the vice grip
of this new enslavement.  The people of South Africa have suffered under an oppressive and an
enslaving system for far too long now.  Lets give ourselves a chance to succeed by saying no to the
principle of doing that which is right in ones eyes.  Lets do it now!

Look carefully after the foreigner and stranger as well as our neighbour and fellow citizens rich or
poor in the same equal fashion in tolerance kindness and compassion.  Let us build this into a
reality.  True freedom with care.  True freedom where the oppressed and the oppressor now free
themselves in a way that shows how great human dignity and tolerance can be.

Realise the danger and insecurity of placing freedom above human dignity.  Realise that the
approach to our liberation based on equality and freedom is chaos and will. lead to further chaos.
Realise that it is impossible to limit freedom with any kind of order once freedom has been given.

Realise that starting our liberation based on equality and respect
for human dignity will democratically lead to peace and prosperity for all with the automatic
freedom that will come to all.  Realise that our approach to liberation based on equality and dignity
for human life cannot be derived by amending our start to liberation based on equality and freedom.
Realise that it is necessary to abandon our liberation based on equality and freedom and make a
fresh start to our liberation based on equality and respect for human dignity.

In short realise that in order to reach freedom in our liberation that our current approach to
liberation based on equality and freedom must be abandoned and a fresh start to our liberation
according to the Bill of Rights that is de facto the most suitable Bill of Rights as well as the
definitive publication on Peace Prosperity and Democracy and is based on equality and respect for
human dignity be made by the South African Government of National Unity (GNU) endorsing
ISBN 0-620-18149-4 with immediate effect so that our liberation can indeed produce the freedom
that we all so dearly want.  When the GNU has endorsed ISBN 0-620-18149-4 then they really and
truly will be a government of national unity.  Not just in name only.



Here is an inkling as to what the dignity of man is:

What is the single underlying principle that has produced a system of values beliefs and faiths of
the greatest majority of the people of South Africa?  Monotheism.  The traditional faiths that are
built on this essential principle of monotheism are the Christian Islamic and Jewish religions.  The
common starting aspect of the values beliefs and, faiths of people born within these religions are
the five books of Moses.  The Laws of God.

It is clearly now necessary for the government in order not to break a basic principle of
democracy namely tolerant society to show the utmost tolerance and respect for the Laws of God.

So now what is the single most fundamental concept of the Law of God?  It is the verse from

Genesis Chapter 5 verse 1 which reads as follows
"This is the book of the generations of Adam.  In the day that God created man, in the likeness of
God made He him"

This shows us the extreme dignity or quality of being worthy or honourable and high estate
position and estimation and value that man possesses firstly in being able to produce offspring in
the likeness of God and secondly that man was created in the likeness of God.  Being created in
the likeness of God in itself shows us the highest dignity of man.  No other of God's creations was
made in God's likeness.  The dignity of man is indeed unique.  A dignity much higher than that of
all other creation including the whole of nature.  The extent of the greatness of man in being able
to produce generations of himself together with his wife and God as partners is evident by the size
of the population of the world today which was produced by the generations of one man.  The
dignity of man is indeed tremendous.

The dignity of man is above all of that of the whole of creation.

Only the dignity of God is higher than the dignity of man.  God's dignity of wisdom is
immeasurably greater than the dignity of man's wisdom.

Let the Constitutional Assembly stand in awe of God's dignity of wisdom.

Let the Constitutional Assembly show its awe of the greatness of God by endorsing ISBN 0-620-
18149-4 which embodies God's Law in the form of the 66 (Sixty six) Imperatives.

The government having the tolerance and respect for Laws of
God means that the government by necessity must have the utmost tolerance and respect for the
single most fundamental concept of the Laws of God.  Which means that a government is bound
to show respect for the greatness of human dignity in order to achieve a tolerant society.  So
much more must a government be bound to show respect for the greatness of God's dignity of
wisdom and accept that the supreme Laws of God must prevail over man made laws.



Humans are not just animals with some intelligence.  Man was created in the likeness of God.  Man
has the ability together with his wife and God to populate the whole world.  This is the extremely
high value and sanctity of human life where the value of one human life is equivalent -to the lives of
entire generations ad infinitum’ for succeeding generations to come.

man having being created by God certainly has the ability to live according to the Laws of God.

It is therefore incumbent on us to accept that the Law of God must prevail.  The 66 (Sixty six)
Imperatives contained in ISBN 0-620-18149-4 Interim Bill of Rights for The New Republic of
South Africa are the full expansion of the 7 (Seven) universal laws of man or the 7 (Seven) laws of
Noah.  The endorsement of ISBN 0-620-18149-4 is the endorsement of the universal Law of God
for all men.

(submitted with a copy of “Interim Bill of Rights for The New Republic of South Africa” written by
the Foundation for Peace and Democracy.  People interested in reading this can obtain a copy from
Frank R Thorold legal booksellers in Johannesburg  ISBN 0-620-18149-4)



SOUTH AFRICAN ASSOCIATION OF UNIVERSITY WOMEN

The South African Association for University Women wishes to submit the following for
consideration:

1 EDUCATION

Section 32

32(a) "equal access to educational institutions" should be linked with

32(c) Educational institutions based on a common culture, language, religion or SEX.

Motivation:

(a) Parents should have this additional option of choosing a school on the grounds of
sex.

(b) The continued success of the great single-sex schools in South Africa indicates both
parental preference and educational achievement.

2. LABOUR RELATIONS

Section 27

This is discriminatory in that workers do not apparently have the right to choose not to belong to a
trade union and the right not to participate in strike action, continuing to work insofar it is possible,
without discrimination, fear or disadvantage.

These rights are implied in Sections 8(2), 11, 1 5, 16 and 1 7 but should be

clearly stated as otherwise these two rights are limited by Sections 8(3)(a) and 27 (1 - 4).

(SGD) (MRS) P QUIN - COMMITTEE MEMBER
P.P. J BELL - CHAIRMAN
MRS JOCELYN BELL



WITWATERSRAND
HERITAGE TRUST
BEWARINGSTRUST

26 January 1995

PROPOSED INCLUSION OF CONSERVATION OF CULTURAL
HERITAGE IN THE CONSTITUTION

It is proposed that the Constitution should make provision for the conservation of the cultural heritage of South Africa by the
inclusion of the following:

1 That it is the duty of the State to protect and promote the conservation of the cultural heritage of the nation and to
affirm its commitment to these principles

1.1 The heritage is a valuable, finite, non-renewable and irreplaceable resource which must be carefully managed to
ensure its survival and its accessibility

1.2 Every generation has a moral responsibility to act as a trustee of the natural and cultural heritage for succeeding
generations

1.3 South Africa has a rich heritage, both natural and human-made which
is unique and worthy of conservation

1.4 Numerous cultures both past and present have contributed to that
culture and all have the right to be protected.

1.5 Every person, community and institution has an obligation to ensure
  that significant elements of the natural and cultural heritage are not damaged or destroyed.

The above is in keeping with Section 29 of the interim Bill of Rights.

It is also in accordance with the Reconstruction and Development programme (Cf 3.4.3, 3.4.6 and 3.4.7)



Life Enrichment Ministries

30 January 1995

THE PROTECTION OF PARENTAL RIGHTS WITHIN THE FAMILY UNIT ie. Entrenching the rights of parents to raise
our children according to the precepts and concepts that we as parents hold dear.

While the constitution most often is seen to address primarily matters of cultural, social, national and international importance,
a facet of vital importance, and yet overlooked in the constitutions of many countries is the matter of the family.

Society is built on the fabric of the family unit.  The strength of a nation is dependent on the strength or weakness of the
individual family units constituting that nation.  In our new constitution attention must be given to this vital matter.  Of central
concern to me in a country of such cultural, traditional and religious diversity, in the necessity to have entrenched in the
constitution the RIGHT OF PARENTS TO RAISE THEIR CHILDREN BY THE PRECEPTS AND CONCEPTS WE AS
PARENTS HOLD DEAR.

While this parental right cannot be allowed to override the general laws of the land regarding individual conduct and
responsibility, it is vital that a priority order of accountability be constitutionally established.  Parental rights to raise their
children must take precedence over the Judicial rights of the state and courts to enforce the norms, approaches or dictates of
others, on the lives of our children where such norms conflict with the values of the parents
concerned.

Wherever in the view of outside authorities or the state, the wellbeing of a specific child is considered as being neglected or
violated, the entrenched procedure should not provide the automatic right to the state to intervene by enforcing general norms
or value systems on the situation.  The distinctive right of the parent to raise their children by their own conviction and
conscience is violated when such an approach is used.  In other words, the burden of proof as to the validity of the parental
approach must not lie with the parents in such cases.  That must be entrenched.  The burden of proof as to the need for
Judicial intervention or ever overriding the entrenched parental right in any specific case must lie with the state.  Such
intervention must only be seen to be possible where clear child abuse, neglect or life-threatening approaches by parents can be
proved by the state.

The overriding by Judicial authorities and state institutions of parental value systems and principles, especially with regard to
such matters as child discipline, religious education, supplying children with contraceptives, permitting abortions, etc. cannot
be allowed.

I agree most definitely that any unbalanced or excessive approach by parents must be challenged.  The point, however, is that
the way this is done must not violate the fundamental right of a parent to responsibly and accountably he a parent against well-
founded and well-proven norms, despite the fact that popular opinion and novel approaches might stand in disagreement with
these well tried methods.



Your urgent attention to this matter is of vital importance to our families and our nation.

REV.  ANDREW GEORGE
BIBLICAL COUNSELLOR



Chief of the National Enquiries: Colonel C. Zietsman Defence Force
31 January 1995

Theme Committee 6

THE CONSTITUTION-MAKING PROCESS: COMMISSION ON GENDER EQUALITY

1. Letter from the Constitutional Assembly, Theme Committee 6's work programme on "Specialized Structures of
Government on the responsibility of Gender  Equality "Weermagsdamesveren i g i ng", Pretor i a, dated 23 November 1994
as reference.

2. The National Defence Force (NDF) hereby submits that there is a need to include the establishment of a National
Commission on Gender Equality in the final text of the Constitution.  The Commission wiII promote and monitor gender
equaIity, nationaIy as weIl as making recommendations to ParIiament or any other IegisIature on Iaws, poIicy or IegisIation
affecting gender equaIity especially those affecting the status of women in our society.

3.         The gender perspective and its corporation in all policy decisions is of paramount importance in engendering
equaIity, deveIopment and peace in our society.  The Commission wiII have to formulate strategies for the enhancement of
women's status, skiIIs and the involvements in key decision making  leveIs to be formulated by the Commission for adoption
by government.

4. 1n comparison the NDF has progressed in great strides  in affirming   gender equaIity in terms of empIoyment and
opportunities within its own forces.  During 1994 a major achievement on gender equality was reached on the equal
opportunity and employment policies of women soldiers within the NDF.  AIthough stiII at the initiaI stage a program of
concretizati on of this awareness, overaII sensitization of its members and its refIection in the continued implementation of
equal opportunities on alI levels of command within the National Defence Force is in process.  This process is monitored

RESTRICTED

by the NDF Inspector GeneraI EquaI Opportunit1es AppraisaI Forum.  The general focus of this Forum will be:

a. to achieve/accelerate the empowerment of women and male soldiers at aII IeveI s of command and controI and on an
equaI footing with men, to participate at the level of decision making, becoming active and experienced contributors to all
aspects of military and where possible National development;

b. to enhance the weII -bei ng of aII women and maIe soIdiers as South African citizens through sustained improvement of
their standards of living, eradicating poverty, improving education and military training, ensuring employment prospects and
mainstreaming the gender perspect i ve in aII aspects of deveIopment programs and where possible national development
assistance;

C. to obtain equal partnership between women and men soldiers to eliminate all forms of discrimination;

d. to ensure women's legal and human rights, with attention to women with special needs, ie statutory benefits, education;

e. to ensure equal access to education, training and health services within the NDF and where possible elsewhere:



f. to address the possible lack of awareness on the part of both women and men regarding the issue of women's legal and
human rights; lack of understanding of the legal and administrative systems and mechanisms for redress; and

g. to ensure mainstreaming of gender-disaggregated data in order to monitor development and progress in the are of gender
equality.

5. To structure the activities of the Equal Opportunities Appraisal Forum for the National Defence Force the Inspector
General drafted a Constitution whereby the appIication of gender equaIity in opportunities and empIoyment can be promoted
and monitored.  This Forum can inspect, offer advise and make recommendations to the NationaI Defence Force Command
CounciI and or Minister of Defence on the status and appIication of gender equaIity as and when necessary. Corrective steps
can therefore be impIemented as required.  A copy of the draft constitution that is stiII subject to approvaI is hereby attached
for perusal purposes.

(MAJOR GENERAL P.J. VENTER)
CHIEF OF THE NATIONAL DEFENCE FORCE: GENERAL



La Leche League of South Africa

1 February 1995

RE: HUMAN RIGHTS

La Leche League believes that breastfeeding, with its many important physical and psychological advantages, is best for both
baby and mother.  We believe that a woman's right to breastfeed her baby should be protected, as should be the right of every
baby to his mother's breastmilk.

With medical evidence mounting every day, there is simply no question that breast is best.  For the mother both her general and
reproductive health are protected; for baby, the high quality nutrition and protection against infection and future disease has
been well documented; for the environment breastfeeding uses no raw material and creates no waste; for our nation,
breastfeeding ensures the health of our next generation and contributes significantly to lower birth rates.

Our new constitution should enshrine the rights of mothers and babies in regard to breastfeeding.  Inappropriate hospital
practices and the aggressive promotion of infant formulas should be seen as a violation of this basic right.  The workplace
should become supportive to enable working mothers to continue to breastfeed their babies, instead of forcing a mother to cease
breastfeeding when she returns to work as is so often the case presently.

Women care about their role in society.  Breastfeeding enables us to give the best to our babies, both nutritionally and
psychologically as we meet his need for our presence at the breast.  It empowers us to successfully provide the best in nutrition,
preventive health care, and nurturing, while saving the family's disposable income for relatively inexpensive foods for older
children and adults.

BREASTFEEDING, A TIMELESS HERITAGE RECLAIMED . BORSVOEDING, NATUURLIK DIE BESTE

We are the caretakers of the next generation - one of the single most important jobs in the new South Africa.  Let our
constitution respect the wonderful work our women do at home and in their families.  Let our constitution reflect an
understanding of one of our most basic rights to provide the very best for our families.

Paula Crawford Brunt

encl: Facts About Breastfeeding as a Women's Issue



INSTITUTE FOR REPRODUCTIVE HEALTH

Natural Family Planning             Breastfeeding          Reproductive Health Research

FACTS ABOUT BREASTFEEDING AS A WOMEN'S ISSUE.

Women care about their health

Breastfeeding contributes to reproductive health not only through its impact on child spacing, but-also by contributing directly
to reduced maternal mortality from postpartum bleeding and infection and by reducing anemia.'

Sustained breastfeeding, with a period of slow weaning and child spacing, is also associated with improved maternal recovery',:
and reduced bone fractures of osteoporosis in later years.  Breastfeeding is the physiological resolution of pregnancy, and is
sometimes referred to as the fourth stage of labor.'

Breastfeeding also contributes to women's health by reducing, the incidence of breast and ovarian cancers.'

Women care about theirfamilies

* Breastfeeding averts about six million infant deaths annually           if the practice of breastfeeding for four-six months
were universal. an additional one-two million lives would be saved.'

* Worldwide, more than 95 percent of women breastfeed their infants.  In order to achieve adequate child spacing, family
planning use must be started during breastfeeding.1 The Lactational Amenorrhea Method (LAM) simultaneously supports
breastfeeding while providing a rational approach for the timely introduction of a complementary family planning method during
breastfeedinc,,.

Women care about their roles in society

* Breastfeeding is empowering, giving each woman the experience of successfully providing the best in nutrition,
preventive health care, and n          g, while saving the family's disposable income for relatively inexpensive foods for older
children and adults.  Such empowerment supports other self-help activities, such as entry into the workforce and self-
improvement through education.

* Women can only make fully informed choices in their own health, family planning, and work decisions when complete
and accurate information is available to them

* All women are working women, and much of their work, both domestic and in organised labor, is undervalued.

* The workplace can support breastfeeding.  Guidance is rapidly becoming, available on how to support working women
who breastfeed in a variety of working. conditions.  Clearly three conditions-proximity, time, and space are necessary for
successful breastfeeding or breastmilk expression, but the existence of support is also vital.' Recent research confirms that it is



more economical for a company or industry to support breastfeeding, than to suffer the extra absences due to infants' ill health.
The resignation of a worker in order to breastfeed is also very expensive for the employer who must then rehear and retrain.'

Women care about the future

Breastfeeding, is a major biological determinant of fertility, providing 12-50 percent of the fertility suppression in countries
surveyed by the Demographic and Health Surveys.'

If breasfeeding patterns continue to deteriorates significant increases in contraceptive use will be necessary just to replace the
lost fertility impact from breastfeeding deterioration.5

Breastfeeding contributes to the health of the environment.  Reduction in the use of bottles, artificial nipples, and formula means
less waste and use of plastics by dairy and pharmaceutical industries as well as a decrease in the use of fossil fuels.
Breastfeeding, also contributes to a slower rate of population growth.



Onderberg Christian Fellowship

31 January 1995

I humbly submit the following proposals for consideration.

1.  THE ISSUE OF HUMAN RIGHTS
Whilst human dignity and respect is advisable, careful consideration must be made
regarding respecting the dignity of the majority.  Before making laws to protect
certain groups, the whole country should be consulted first via a census to decide on
issues like homosexuality, abortion, pornography, etc.  Politically this was done,
and so also it should be done on moral and other issues.  Remember the past
government made decisions that have cost this nation millions of rands, the A.N.C.
Government will have to pay for its mistakes too!

2. PRIVATE RELIGIOUS EDUCATION
Every religious group must have the right to educate their children according to
their beliefs.  Further to this, as tax payers, they must also enjoy the same financial
benefit of state subsidy for their schools as do government schools.

3.  MEDICAL CARE
All tax payers must have the right to equal costs at Hospitals, and medical care, as
do the less fortunate who are unable to contribute to the tax burden.

4.   THE PRINCIPLE OF MAJORITY RULE
If Political groupings have been given the right to rule this country by virtue of
majority rule (which is their democratic right), then this same right MUST be
afforded to, and not denied to, the majority religion of South Africa.  To equalize
the Christian church to that of other religions in South Africa, is like granting the
A.W.B. equal political power with the A.N.C. This policy is a democratic injustice
against the Christian church in South Africa, and a violation of their human rights!

Thank you for your consideration of the above.

Rober P Yoko

Reverend



Re : CALL FOR THE ABOLITION OF ANIMAL EXPERIMENTS

S.A.A.V. wish to bring to your attention the question of vivisection.  Our group, South

Africans for the Abolition of Vivisection, strongly call for its abolition on medical and

scientific grounds as well as on the self-evident moral grounds and hereby make the

proposal that abolition of animal experiments be included and entrenched in the new

constitution of South Africa.

Along with Doctors in Britain Against Animal Experimentation, The International League

Of Doctors for the Abolition of Vivisection, The Physicians Committee for Responsible

Medicine (USA) and many other organisations world wide, SAAV wishes to focus the

attention of our government On the scientific fraud which Puts the health Of all South

Africans at risk.

The use- Of animal models in order to study the human specie is an extremely dangerous

practice.  The simple fact is that animals (quadrupeds) are anatomically and physiologically

different to humans and as such do not react the same way to drugs arid/c)r medical

procedures.  Diseases are- specific to each specie and further to that, diseases created

within a laboratory are different to spontaneous diseases.  Examples Of the tragedies

caused by misinformation obtained through vivisection are the terrible Thalidomide

Tragedy of the 60's, DES, SMON and many more.  We are no closer to solving cancer,

heart disease, stroke and diabetes.  Furthermore new maladies, such as AIDS, are

threatening Our very existence more and more.

The age old adage "prevention is better than cure" has never been so true as in our.. time,

now.  Disease is preventable in 85% of cases. The environment (pollution), diet (nutritious

foods) and lifestyle (social upliftment) being major factors



contributing to ill-health with hereditary factors only playing a small part.

Modern medicine has a duty to pursue methods which bring about Health and healing and

to oppose with the utmost pressure those which do not.

in conclusion, we believe that monies channelled in the present counterproductive effort of

Vivisection should be redirected into prevention and laboratories converted to use the

non-animal methods (of which there are over 400) to study

human disease.

As you can appreciate, the evidence which substantiates the above is vast and we would
be pleased if an arrangement could be made to present it.

MRS LAURA WAGNER
CHAIRPERSON - CAPE TOWN



JOHANNESBURG METROPOLITAN ACTION GROUP

ATTENTION: THEME COMMITTEE 111

1. The gist of this submission is that the traditional role of local government in South Africa

should be strengthened an Opposed to the current trend in major conurbations to weaken it

through the imposition of a new tier or quasi-tier of government, namely metropolitan

government.

2. There can be no mote efficient governmental instrument to maintain and develop

environments which are experienced on the day-to-day level by citizens than elected

councils whose members are directly answerable to neighbourhood constituents.  Any local

government system which obscures such answerability will inevitably lead to inefficiency

and citizen frustration.

3. It has been Correctly argued that local authority areas which are clustered into de facto

metropoli are interdependent.  Apartheid caused business to take root in 'safe', white areas

which benefitted from the revenue while impoverished black areas became overcrowded

dormitories serving a white driven industrial and commercial machine.

4. However, the truth in point 3 above does not logically validate the creation of metropolitan

government.  The question should be asked - what system is likely to generate more restorative

energy (a) directly answerable local authorities empowered to compete with neighbouring local

authorities or (b),umbrella metropolitan authorities whose elected councillors are able to argue

their performances in terms of generalities from administrative bases far removed from any

neighbourhood constituency ?

5. The farther question should he asked what in the better method of achieving metropolitan co-

ordination (a) highly motivated, autonomous entities negotiating and bargaining for their own

wellbeing or (b) a placeless, politically unthreatened, metropolitan authority funded and

empowered to engage in 'grand plans' ?



6. The history of attempts to 'plan' and 'run' metropolitan areas through organs such an

Regional Services Councils and :he Urban Transport Act is dismal.  Nothing was achieved that

could not much wore efficiently and democratically be done through the voluntary co-

operation of independent local governments, equitably funded but fiscally discrete.

7. The need for equitable funding of interdependent local authorities does not validate

metropolitan government.  Statutory revenue sharing, managed by Regional Government,

would not only achieve the desired fairness but would preserve the autonomy and, above all,

the accountability of local government.  Revenue sharing should he a formula-driven process,

resulting in discrete local budgets.

8. Similarly the need to co-ordinate municipal services does not validate metropolitan

government.  Metropolitan co-ordination forums, involving both the elected town councils and

civic stakeholders, would achieve optimum co-ordination.  Regional Government would he

well positioned to resolve or arbitrate upon impasses.

9. For example, it is a fact that the Transvaal Provincial

Administration in its heyday, while most people would disagree with its political context ' its

priorities and style, and while black 'Group Areas' were generally excluded from its authority,

conducted its statutory tank of supervising local authorities successfully.  A vastly reduced

region, such an Gauteng, surely requires no other level of government to assist it in the came

area of management.

10. Locally, the concept of metropolitan government has dubious motivation.  It has been

promoted by political parties wanting more seating opportunities for party faithfuls and in

some cameo a power base to rival Regional Government.  It has been promoted by Civic

Associations an a fast track into a high level of formal politics.  It has been promoted by

professional consultants, some in the guise of NGOs, anxious to create substantial and well-

disposed clients for elegant broad-scale studies.  Sceptical voices were denigrated by theme



interests in the Local Government Negotiating Forum and elsewhere.  South Africa cannot

afford the extravagant product of these closed-shop negotiations.

11. At the moment there may well he a shortage of expertise to drive all local authorities

successfully.  However, this is an enormous opportunity for the development of skills and one

in which both Central Government and Regional Government can play a valuable role.

'Solving' skills shortages by creating metropolitan government will perpetuate local

disempowerment. Assistance agreements negotiated among local authorities can bridge skills

shortages.

12. Metropolitan government in seen by some an the only means to disrupt the laagerisation of

the relatively rich into residential and commercial neighbourhoods where upmarket skills and

resources are concentrated at the expense of the general citizenry. only through centralised

control of Town Planning Schemes and infrastructure, it is argued, can the rich be forced to

share their spoils with the poor.  This viewpoint in morally appealing to a constituency

abused and deprived by apartheid.

13. The view in point 12 above however perpetuates the fallacy, limited previously to totalitarian

socialist regimes, that wealth,creation and expertise can he commanded.  Wealth and skill

coincide with mobility.  Attempts to coerce then are like clutching at the wind.  Rather,

 wealth and expertise should be encouraged through reasonable rewards, to become

committed to society at large.  While this inevitably means some exclusivity it stands the beat

chance of founding a truly big society in South Africa.

14. There has been an attempt in interim local government settlements to overcome

disparities by creating relatively large interim municipalities in addition to interim

metropolitan Councils.  While the ideal of having an representative an possible the mix of

races and wealth in a municipal area should be supported, it should he balanced against the

loss of quality of local government that comes with size.  Large municipal administrations

tend towards loss of morale, answerability and efficiency.  Johannesburg in a good example.

Where such administrations,are put in place by decree, they are likely to exhibit these failures

even more  painfully.



15. In consequence of all the above arguments, we ask the Constitutional Assembly to entrench

the principle that there should he no tier or quasi-tier of government between Regional and

Local Government, but that Local Government should have maximum autonomy or

delegated powers over traditionally municipal matters, with Regional Government overseeing

necessary revenue-sharing mechanisms and co-ordination.  Co-ordination forums should have

no executive authority - this should remain with participant local authorities.  The

Constitution should also limit the population to be administered by any local government at

successive delimitations to a maximum of 400 000 people.

A C Palmer (Chairman)



JAM’IATUL ULAMA (NATAL)
(COUNCIL OF MUSLIM THEOLOGIANS)

10 January 1995

The Muslim community of South Africa is indeed faced with a major problem
concerning the proposed National Anthem, “Nkosi Sikelele iAfrica”.

We’re quite happy with the anthem except with the following two passages:
‘Woza Moya
Woza Moya oyingewele’

These passages cannot be pronounced by Muslims because they contravene the
belief of the Islamic doctrine of monotheism.

Your consideration on the above will be highly appreciated

AHMED KATHRADA
Relation Officer



South African Women’s Party

30 January 1995

Following the airing of your advertisements on radio, I write to you as a member of the South

African Women's Party concerning green issues.

How is it possible to ensure that the new constitution will defend the right to a clean environment,

for example, clean water and clean air?

I know that this is a deep concern of many people both within and outside of the SAWP.

Thanking you for your assistance.

Miss Sue Millard



FRIENDS OF THE PIG

25 January 1995

   Protection of animals

That animals feel cannot be denied by anyone who has observed that their brains and nervous
systems are almost identical to our own (some scientists argue that the Apes with 99% the same
DNA should count as human).  Let us never forget that they are innocent : "their innocence, their
Manliness, their pain, their death" should be with us always while we do nothing to help it.

This capacity to feel demands from us the protection for which the animals themselves cannot ask.
How splendid it would be if South Africa were the first country in the world to embody in its
constitution the protection of animals.

No one asks for much for them but the right to enjoy their lives as they can: to ban the cruelty of
factory farming for instance.

We ask:

Transport:
 That no animal spend more than three hours in transport  to the abattoirs

Waiting to be killed
No animal should be kept alive at the abattoirs for more than four hours.

Taxation
Tax priviledges to help farmers build factory farms should be abolished.  Tax priviledges be given
instead to free range farmers.

Education
Students should be taught in school to treat animals well; the SPCA and similar organizations
should be asked to give regular lectures and videos to school students.

Agricultural and veterinarary should have a compulsory course on ethics in the treatment of
animals.

Inspection
Every organization (farm, transporter, abattoir, laboratory) which deals with animals should be
frequently inspected and the inspector should have the power necessary to enforce the above
regulations for animal welfare.



Victoria Canning



AFRICAN NATIONAL CONGRESS

THEME COMMITTEE II: SEPARATION OF POWERS

We herewith submit the following clauses for inclusion in the new Constitution of South
Africa.

The powers of the National Government should be strengthened to take responsibility for
overall decision making with regard to policy issues on the protection of animals/living
creatures.  This will ensure uniform decision making in all the provinces of South Africa.

In addition, the constitution should establish a national forum whereby issues involving
both animal protection NGO’s and vested interest can be resolved.  This forum should be
a statutory body.

Thanking you,

Roland Langley.



University of Natal
January 28, 1995                                                           School of Theology

I write on behalf of the South African Anglican Theological Commission of the Church of
the Province of Southern Africa in response to the call for submissions concerning the
character of the democratic state in South Africa.  The CPSA published a report outlining
the church's guidelines for discussion on the new Constitution for South Africa. I enclose
a copy of that report and humbly request on behalf of the Church of the Province of S.A.
that it be taken into consideration.  Further copies may be obtained from:

CPSA Publishing Committee

P. O. Box 61394

Marshalltown

2107

Any further questions concerning the CPSA's document may be directed to me.

Professor Jonathan Draper

Head of Department
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PREAMBLE

As South Africa moves towards a new phase in its history, the Bishops of the Church of
the Province of Southern Africa have been involving the members of the church in
working out guidelines for a future constitution for South Africa.

The intention of this exercise is not to prescribe to political parties what their programme
should be, but rather to present what we as Christians and Anglicans see as basic
foundations for a new society.

The following proposals represent fruits of the deliberations of more than fifty Anglican
theologians of the Southern African Anglican theological Comm-iission, as well as many



hundreds of clergy and lay members of the church, and have been reviewed and warmly
endorsed by the Synod of Bishops as a basis for an Anglican contribution to the debate.

PREFACE

1. Hopes and aspirations, grief s and fears
1.1Human life is, always and everywhere, lived with a mixture of hopes and joys, griefs

and fears.  Many of these are occasioned by social, economic and political realities of
the historical moment.

1.2 Conflicts of interest mean that the hopes and aspirations of some are the anxieties of
others, and that the joys of some become the fears and disquiet of others.

1.3 Hopes and aspirations generate the zeal to struggle for their realization.  The intensity
of that struggle can frighten and unsettle those who stand to lose as these aspirations
begin to be realized.

1.4 Fear and anxiety lead people to close ranks in defence of their interests,, often setting
up oppressive structures to maintain them.  Zeal for change can also generate
destructive violence.

2. Historical Background
2.1 Such clashes of hopes and fears and the heightened conflicts to which they have led,

make up much of South African history.



2.2 Amid thej oy and hope of buildinganew South Africa, it is  important to name the
experiences of the past which have been marked by selfishness and suffering, struggle
and conflict.

2.3 The S.A. reality is one where a racial minority with military superiority has

(a) Taken land and denied most of it to the majority of the country's people;

(b) Written a constitution and created a political process which excludes the
majority;

(c) Made laws that create and protect economic privilege for the minority, thereby
making all these acts of dispossession, exclusion and denial 'normal' and
'legitimate';

(d) Built a security apparatus to preserve for itself the gains of more than three
centuries.

2.4 All the inequalities common to many societies have been aggravated by the racial
policies and attitudes in South Africa.

2



PREFACE

2.4.1  These inequalities have led to a volatile climate, marked by social
3.4

upheavals, and ethnic and racial suspicion, in which poverty and violence are
endemic.

2.4.2 These inequalities and racial policies have further led to the present crisis in
education.

2.4.3 The worldwide experience of sexism and the exploitation of women, including
legal and customary discrimination. has been exacerbated and perpetuated by
apartheid.

2.4.4 loose who have had limited access to legal and constitutional protection have
included the poorest of the poor: the unemployed and the

under-employed, children, the elderly, the disabled, farm and domestic
workers, the illiterate, school drop-outs.

2.4.5 With some exceptions, those with money and privilege have not only protected
their interests, but also used the law as an instrument of
oppression against the weak.                                                                        3.6

3. A Christian Response



3.1 Christians believe that God created human beings in love.  He endowed them with
dignity and called on them to respect one another and the world in which they lived.
Through their own free will, they departed from God's intention

for them and have fallen under the destructive power of sin. 4.
3.2 Human society tends to reflect the fallen state of humanity. Much of Old
4.1

Testament law and the witness of the prophets attempted to restore and
maintain human dignity and mutual respect by enshrining the love of God in
social justice, expressed in law and economics. In his life teaching, Jesus
endorsed and extended these principles; and by dying and rising he became
the source of grace through which the power of sin is finally broken. In

Christ,
Christians are called to be agents of re-creation, committed to God's work of
redemption and healing.

3.3 Jesus proclaimed the reign of God. He taught that it relates to the poor in a .
special way: 'Blessed are you poor; because yours is the reign of God' (Luke.
6:20). He rejected the legalism of some of the scribes and pharisees who laid
heavy burdens on people. He broke the sabbath law, as it was then

interpreted,
in order to affirm something greater: the welfare and dignity of the human
person made in the image of God ('the Sabbath was made for man, not man
for the Sabbath', Mark 2:27-28; 3:1-6; John 7:23). Jesus presents people

with
the law of love, a love that respects others and gives itself for them, which



becomes for Christians the principal way of ordering all our social relation-
ships.

3
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In South Africa, Christians have failed to follow this law of love, and most repent and
seek forgiveness.  Nevertheless this law of love remains a fundamental principle,
beneficial for all people, which needs to be taken into account in the formulation of the
new constitution.  It leaves no room for exclusive privileges and the protection of selfish
interests, but addresses instead the equality and worth of all.  Love and justice are not
opposites; indeed just social arrangements are one way in which God's love should be
expressed.

Throughout history, people have struggled to maintain human dignity and protect human
rights against the pressure of vested interests.  Today's citizens are called to continue that
struggle.  Although an ideal society can never be fully realized, South Africa's new
constitution should be part of the process of securing greater justice, protection and
freedom for its people.  For Christians, that same process is an entering into God's work of
extending his reign.
Jesus showed the love of God for his broken creation in laying down his life to bring
together in one new humanity those forced apart by ancient and contemporary conflicts.



In South Africa, the barriers erected and the destruction caused by apartheid are directly
addressed by the hope of healing and genuine reconciliation which his message offers.

Implications
Arising from our faith in the person and message of Jesus, we as Christians want to see a
constitution for our country which creates a caring society.  For us, it therefore has to:

.  redress the evils of the past

· act positively to overcome the disadvantages resulting from past injustices
protect the weak, the dispossessed and the marginalized

· respect the dignity and worth of all

· safeguard citizens from the greed and aggression of others

protect the environment
enshrine the values of truth and freedom, justice and peace



GUIDELINES TOWARDS A NEW CONSTITUTION

5. Democracy
5.1 Since all human beings have been created in the image of God, they have a share in

the freedom which, in its fullness, belongs to God alone.  They exercise this freedom
in the context of their society by responsible participation in government at all
levels.  This is what we understand by democracy.

5.2 An experience of democracy is emerging in the struggle in South Africa.  We call for
a democratic, non-racial, non-sexist, unitary South Africa.  This implies the
dismantling of the homeland system, but does not specify the exact form this unitary
state will take.  It must have a multi-party system with universal adult suffrage,
regular accountability to the voters, government in the interests of all people.

5.3 Democratic processes require that the rights and dignity of all be upheld.
Internationally accepted mechanisms which may contribute to upholding these
rights, such as proportional representation, should be investigated.

5.4 The right of dissent is an essential component of democracy. and must be
safeguarded.

6. Religious Freedom



6.1 Jesus commands Christians to proclaim the Gospel (Matthew 28:18-20), but allows
individuals the freedom to follow him or to turn away (Mark 10: 17-22).
Compelling others of another faith, or of no faith, to follow any religion against their
wills, is offensive and unacceptable.

6.2 The State should be secular and should affirm those of different religions and those
who have none.  Each person should have the freedom to propagate his or her faith
as long as it is not oppressive to another.  The State should guarantee religious
expression and freedom of conscience.

6.3 For Christians religious expression is understood to include the constraint to work
for justice and peace, and to address the conscience of the nation.

7. Sexism
7.1 The theological understanding of man and woman as both representing the image of

God (Genesis 1:27; 5:1-2) was given a new depth of meaning

5
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Christ (as Paul pointed out in Galatians 3:28).  We recognize that women have been
exploited and discriminated against.  Exploitation and harassment must be outlawed
and the rights of women to participate equally at work and at home, and in society at
all levels, must be protected within the Bill of Rights.

8. Bill of Rights
8.1 Each person is created in God's image and has an obligation to use and develop the

gifts he or she has been given for the good of the whole community.  Each person,
therefore, irrespective of race, colour, sex or creed, has a right to life: to live where he
or she wills within the bounds of just law, to be educated, to work, to speak, to
worship, and to be protected by the State.  These rights should be enshrined in the
Constitution and should be enforcible in a court of law.

8.2 Each has the freedom to associate with whom he or she wills.  No community or
group can claim for itself special human rights which do not belong to others.  The
propagation of racism must be prohibited in terms of the new constitution.

8.3 Holding a passport is not a privilege but a right of every citizen and should be
enshrined in the Constitution.

8.4 The Bill of Rights must protect the rights of children against exploitation and abuse.
8.5 South Africa must subscribe to the Geneva Protocols, the United Nations' Universal

Declaration of Human Rights and the African Charter of Human Rights.

9. Law and the Judiciary



9.1 The justice of God, revealed in the Old Testament and Gospel, must be reflected in a
just ordering of society, guaranteed by the legal system and judiciary.

9.2 The Rule of Law must prevail.

9.3 The law of the land shall be framed to secure justice, with both internationally
accepted legal principles and African jurisprudence in mind.

9.4 The Constitution must guarantee the independence of the judiciary.
9.5 The Courts must guarantee and interpret the Bill of Rights.
9.6 The right of habeas corpus should be upheld.  Those arrested should have the right to

adequate legal protection and to visits from their family.  There must be no detention
without trial.  Legal process should be speedy and sentencing should be consistent.
All must have access to legal resources.

9.7 Capital and corporal punishment must be outlawed.

GUIDELINES TOWARDS A NEW CONSTITUTION

9. 8 Anyone arrested or duly sentenced must be humanely treated and torture Must
       certain rights

be outlawed and prevented.  The Bill of Rights should guarantee
to all prisoners, including: legal representation, medical treatment, and access
to family and religious ministration.  Prisons should be regularly inspected by
an independent body.



10.          The Freedom of the Press in the constitution.
10.1 The freedom of the press must be guaranteed
10.2 The press must be responsible to the people.

11. Economic Systems
11.1 We recognize that it is not possible to determine on theological grounds the

most suitable form of economic system for the welfare of the community as a whole
in the complex life of the modem world.  Christians are called to express God's care
for all people and for his whole creation, and are concerned for the material as well
as the spiritual welfare Of People.  Therefore an acceptable economic system ought
to reflect the following principles:

(a) Recognition that the acquisition of wealth is not the prime objective

of human life.

(b) Adequate provision for the livelihood, health and w special attention to the
needs of the children, the old, the unemployed, the sick, the handicapped and the
unernployable.

(c) Encouragement to all citizens to participate in the economy by providing
opportunity for all to realize their true potential.



(d) Recognition of the value of every human   being, so that people may
not be exploited or used merely as a means for the profit of others.

(e) Recognition of the dignity of work and of the contribution of labour to the
common welfare.  TO this end adequate wages and conditions of employment are
needed,

(f) Equitable distribution of the wealth of the country, leading to the overcoming of
vast disparity between the wealthy and the poor.

(g) Need of legislation to control monopolies so that they do not lead to the,
acquisition of private profit at the expense Of the general welfare.

12. Labour

12.1 Work is given importance and dignity in the Bible and contributes to the
common good (Ephesians 4:28).

Access to employment and adequate and safe working conditions are essential
12.2 components of a healthy society.

12.3 Workers have the right to form labour unions, the right to strike, and the right to a
living wage.  This applies not only to industrial workers, but also to domestic and



agricultural workers, to professional workers and others.  Those in the public sector have a
special responsibility to serve the public.  Yet labour unions in the public sector are also
essential to protect rights.  People should not be exploited because they work in the state-
controlled sector.

12.4 There should be equal pay for equal work regardless of race or sex.  In a just labour
dispensation, workers and management have mutual responsibilities.

The state should be involved in rectifying unemployment and underemployment through
soundly based development schemes.

13. Land and Resources

13.1 'The earth is the Lord's and the fullness thereof' (Psalms 24: 1).  Since the world
belongs to God, men and women are but stewards.  Those policies therefore which best
enable people to exercise responsible
 stewardship should be adopted.

13.2 Access to land ownership and adequate housing with secure tenure should be
available to all.  Redress of past injustices will be an important part of the process by
which people gain access to the land and the skills with which to work it.



13.3 Development subsidies should be a part of this programme.  Steps should be taken
to ensure that the land is properly managed.

13.4 Safeguards against land speculation and the monopolization of the land by big
companies, should be built into the new constitution.

13.5 We recognize the need for the education of all to protect and preserve the
environment, and therefore we recommend the introduction of courses in all schools to
educate people accordingly.

13.6 Issues of environmental pollution must be addressed.

13.7 The mineral wealth of South Africa belongs to all the people of South Africa and
must be developed for the benefit of all the people and not for the benefit of a few
individuals.  There is a need for equitable distribution of wealth from natural resources
across the whole country, especially for the development of rural areas Which do not have
mineral resources.  The state should guarantee the provision of essential services to the
rural areas (e.g. electricity, water, roads and fuel).

13.8 Foreign exploitation of our natural resources should be strictly controlled by the
state.



13.9 South Africa is also called to acknowledge its responsibility to share its resources
with its poorer neighbours, who have contributed to the creation of its wealth throughout
its history.

14. Local Government
14.1 Ideally local government is where the people ought to experience government and a

clear-cut consistent policy is necessary, defining the rights and limits of the authority
of local government.  The law must APPLY equally throughout the country.  Local
government should be constituted on geographical and not racial or ethnic lines.
There must be no devolution to local communities of the right to protect entrenched
racial or ethnic privilege.

14.2 Local government should be the theatre for the experience and implementation of
democracy, which involves the people in their own government.  This will create a
sense of responsibility, protection and participation.  A reliable local representative in
the legislature is important, but local rights and needs must also be safeguarded in the
Law and in other ways.

14.3 In addition to fairly assessed local rates, the state must have a fair policy for funding
the programmes of local government and development, so that poorer rural
communities are not disadvantaged.



14.4 We believe that reconsideration should be given to the role of chiefs in rural areas,
especially with regard to land tenure.

15. Accountability and Social Responsibility
15.1 One of the ethical themes running through the New Testament is that of subjection-

not simply to rulers, but to one another and to God ('Be subject to one another out of
reverence for Christ', Ephesians 5:21; cf. 1 Peter 5:6).  'Mis theme has often been
used to legitimate oppression, but is more appropriately applied to the powerful than
to the powerless.  Those in authority, therefore, are called to be servants of their
people (Mark 10:44-45).  In this sense they are stewards accountable to God and the
people ('Now stewards are called on to be trustworthy', I Corinthians 4:2).  The claim
of Paul is that all are under God's grace and all share responsibility for one another
(Galatians 6:2; esp.  Ephesians 4:25-'we are limbs of one another').  Since the use of
power frequently leads to arrogance and corruption, accountability is always essential
to good government, as well to the maintenance of public confidence.  Mechanisms
of accountability in government (eg in financial and security matters) should be built
into the constitution.

16. Family Life
16.1 The love of God as Trinity is reflected in the life of the human family.

16.2 Aspects of cultural and religious tradition which enhance family life should be
respected and affirmed.  Destructive practices, such as the system of migrant labour,



must be abolished, taking into account and compensating for the hardships this would
cause to rural areas and neighbouring states.

16.3
Taxation and financial incentives should operate to promote and not undermine family
life.

 The state has the responsibility to promote good family life and responsible family
planning.

16.4 The welfare of common law partners, parties to customary unions,
 divorcees,  out of wedlock single parents and children born must be safeguarded.

17. Health
17.1 The state shall take responsibility for the provision of health services for all its

people (e.g. hospital care), in such a way that no-one is denied access for financial or
other reasons.  Primary health care, preventive and community medicine, as well as
care for the terminally ill, are crucial areas.

18. Education
18.1 Our aim is for one system of education for all people.  Although education is

fundamentally a government responsibility, the role of parents, religious' bodies and
community organizations must not be overlooked.  Safeguards are required to prevent
the abuse of education for the purposes of indoctrination.  Accredited private schools
must contribute to the new South Africa by providing equal opportunity and access



for all, without regard to race or income.  They must be financially supported by the
state, and should be inspected by the state from time to time.  Such schools must not
become avenues for a new kind of racism or elitism.

18.2 The aim should be for cornpulsory education for all from the age of seven to sixteen
years.  Education should be viewed as a right, not a privilege.  Preprimary, non-
formal and technical education are key areas.

18.3 Tertiary education is the responsibility of the state.  In particular, the state should
make it financially possible to enable all those who are academically qualified access
to the colleges, technicons and universities.  Universities must be funded by the state,
but they should be governed as independent institutions.  Academic freedom must be
upheld.  There should be adequate safeguards to prevent the entrenchment of race and
class in these institutions.

19. Security and International Relations
19.1 People must be protected against crime.  The need for the security of society is

recognized, but the powers of the police and the military should be severely curtailed
by law and should be accountable to both the courts and the legislature.

19.2 A small professional non-racial defence force should be maintained, adequate to
meet South Africa's defence needs.  The proportion of the Gross National Product
spent on defence should be drastically limited.  If conscription is
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introduced, the right to conscientious objection must be secured.  Alternative
community service should be available to those who are not willing to bear arms.

19.3 A police force which is felt to belong to the people and to have their interests at
heart should be created.

19.4 No ordinary citizen should have the rig ht to bear arms.  'Me protection of the
individual is the duty of the state.

19.5 It should be written into the constitution that the integrity of neighbouring states
shall be respected.  South Africa shall not go to war unless attacked.  South Africa
must remain a signatory to the Nuclear Non-proliferation Treaty.



31 January 1995

As a Christian in a democratic society I would, in the strongest possible way, like to
make a stand regarding the drafting of the New Constitution.

1. Freedom of Speech

        While I am in favour of freedom of speech, I do not support the total
abandonment  of censorship and encourage restrictions on the importing of
pornographic materials etc.

2. Sexual Orientation

As a Christian, I am concerned about the trend towards treating homosexual
relationships and heterosexual relationships on exactly the same basis and the
enshrining of so-called "gay rights' in the constitution.  I am opposed to
homosexual marriages.

3. Abortion/Right to Life

Being convinced that life begins at conception and that each child has the right
to life, I am totally opposed to the legalising of abortion-on-demand and the
"Right to choice ' being encapsulated in the constitution.

A  VAN  DER  BYL



I February 1995

In response to the invitation to the public to make submissions to the
Constitutional Assembly regarding the drafting of the final Constitution,
Standard Bank has prepared the attached memoranda setting out proposals
which we as members of the business community believe are relevant to the
work of the Constitutional Assembly.

These are -

A: Submission proposing a preamble to the Constitution which relates to
Theme Committee 1;

B Submission on the relationship between Central and Provincial
governmental powers and related fiscal matters which relates to
Theme Committee 3;

C Submission regarding the Bill of Rights which relates to Theme
Committee 4;

D: Submission regarding the Public Administration which relates to
Theme Committee 6.

We hope that these submissions will be received as a constructive attempt to
add to the current debate regarding these all important issues for the future of
our country.

If it is feasible we should like to have the opportunity of a few of our
executives, who have specialised knowledge, to address the relevant Theme
Committees.

E P THERON
Group Managing Director

STANDARD BANK'S SUBMISSION TO



THEME COMMITTEE 1

A: SUBMISSION PROPOSING PREAMBLE

TO THE  CONSTITUTION

1. We propose that the Constitution should have a

Preamble in which certain fundamental principles

and values are stated, relevant to the kind of

society which we should all strive for.  Elements

of both the preamble and "postamble" of the

Interim Constitution could be adopted for that

purpose.

2. In addition we believe it important that two

principles relating to the so-called Economic

Constitution of the country should be

incorporated.

3. The first principle should be a statement that

South Africa should enjoy an open, outward

looking economy consistent with established

international standards.

4. The second principle would be to incorporate a

statement of intent regarding the question of

socioeconomic rights, in particular those

dealing with education, health and housing.  We

believe that it would be more appropriate for

this aspect to be dealt with in the preamble for

the reasons set out in paragraph 6 of the



submission we have made to Theme Committee

4 (attached to this submission as well for ease

of reference).

5. Furthermore, it seems to us that while the

Constitution embodies the set of rules

according to which the country will enjoy good

governance, it is appropriate that the goals of

that governance - a relatively educated, healthy

and empowered population should be stated in

the preamble at the outset as the vision that all

governments should strive to realise.

6. These principles, while not enforceable, would

certainly influence the interpretation by the

Courts of the Constitution and thereby

strengthen the applicability of the principles.
AVP/mfm
30 Janmy 1995

STANDARD BANK'S SUBMISSION TO
THEME COMMITTEE 3

B: SUBMISSION ON THE RELATIONSHIP
BETWEEN

CENTRAL AND PROVINCIAL
GOVERNMENTAL POWERS



I Constitutional Principles XVIII to XXVII

inclusive cover this aspect in some detail and

thereby set the parameters for the debate.  These

principles place the emphasis more on central

power than provincial autonomy in the last

resort, and the final Constitution will perforce

have to be structured in that way.  When

considered solely from the point of view of the

practical effect on the economy, which is our

brief, certain issues of emphasis arise which

require illumination.

· With regard to the powers of the provinces to

regulate and pass laws relating to fields where it

would be desirable to maintain uniformity across

the country, certain important issues concern us.

An instance of this relates to the field of

consumer protection.  When the provincial

powers were expanded under the first

amendment to the Interim Constitution, this was

one of the powers that was added.  It seems to

us, however, that difficulties could be created for

the business community if consumer protection

legislation were enacted by various of the

provinces which is not uniform.  To an extent

this already happened before the transition as the

old government of Bophuthatswana passed a

consumer protection law which created different



standards in its territory from those that applied

elsewhere in the country.

3 We conclude, therefore, that in terms of the

Constitutional Principle 4, where uniformity

across the nation is required for a particular

function, the legislative power over that

function should be allocated predominantly, if

not wholly, to the national government.

4 Apart from the criterion of uniformity we

believe that the norm stated in Constitutional

Principle XXI I is of particular importance and

should be retained.  This states that the level at

which decisions can be taken most effectively

in respect of the quality and rendering of

services shall be the level responsible and

accountable for the quality and the rendering of

the services, and be the level empowered by the

Constitution.

· Furthermore, Constitutional Principle )XXIV

provides that a framework for local goverinnent



powers, ftmctions and structures is to be set out

in the Constitution.

6 A difficulty is that in our present state of

development the capacity to carry out powers

and functions at second and third tier levels

does not exist uniformly across the country, and

there should be a mechanism for powers that

have been devolved to lower levels being

handed back in cases where the means or the

will to carry out such functions is absent.  In

other words we would support the principle of

asymmetry regarding the exercise of provincial

or local government powers.

7 It is meaningless in practice to apportion

powers to different levels of government if

those levels do not have the administrative

competence or the fiscal capacity to execute

those powers.  It is in the latter case where we

have a concern.  It is no secret that many of the

current provinces do not themselves have a tax

base to be autonomous of the centre.  Indeed

the fiscal viability of provinces is a major issue.

Seeking a balance therefore between too much

power to the centre and too much power to the

second and third tiers of goverrunent is critical



to economic development.  One would also

want to avoid assigning powers to provinces

without administrative competence to execute

them, especially where increased state

employment would result, the burdening the

budget without necessarily resulting in the

delivery of goods and services to the public.

The matter of competition between provinces

complicates this further as on the one hand

certain provinces would tend to be income

generators for the national budget and other

provinces cost centres.

8 For this reason the task of central government (subject to constitutional

constraints) with respect to regional finance is to -
· determine the total sum of grants from the centre;

· determine the path towards equalisation among regions;

· determine the balance between general purpose and specific grants;

· decide the level of regional borrowing and the rules that should govern
such transactions;

· set down frameworks and assist in development of methodologies and
systems for regions' budgeting and auditing;

· set parameters within which regions may vary tax bases and rules of
taxes under their control.



· Regional government should have the following responsibilities -

0 set the base and rates of own taxes within the

parameters mentioned above;

0 decide on regional budget;

0 establish regional auditing;

0 decide on borrowing within the rules and

regulations laid down by the centre.

I 0 In terms of the Interim Constitution only the central

government has the power to levy income tax or VAT and in our view this should

be retained.

I I The allocation of powers to regions which do not have

the commensurate fiscal capacity and therefore in part, or fully rely on national

allocations, undermines the principle of  accountability. Central government and

regions should have the freedom to negotiate the surrendering by a region of its

executive powers to the centre if the region does not have the requisite delivery or

fiscal capacity.  Determining this will be a process unfolding

over time.  It is necessary therefore to identify and  iclude in the Constitution key

issues but more particularly the institutional arrangements by which the process

of regulating the fiscus will occur.

1 2 The key institution in this regard and in

particular regarding equitable fiscal and

financial



allocation to regions from revenue collected

nationally is the Financial and Fiscal Commission.

The FFC should be seen as a non-partisan specialist

service institution with all the resources,

information and people necessary to build its

credibility and respect as a responsive and expert

group.  The Interim Constitution provides that the

FFC, as an independent body, gives its reports to

Parliament by way of recommendations.

The final Constitution will have to provide

mechanisms whereby, in the interests of stable

ongoing administration, the decision-making

process regarding these recommendations can be

expedited.

The Constitution should also provide for an

independent Reserve Bank and an independent

auditor general, councils of ministers, sectoral

and regional policy institutions, tender boards,

audit authorities and inter-governmental

committees.

1 3 The provinces' power to borrow is of particular

concern to the financial sector which needs

certainty on the matter if loans are to be provided

in the area of bulk infrastructure and the like,

particularly in the case of non-income generating



facilities such as health clinics and educational

institutions.  The financial community needs

certainty as to whether the central government

has the power of issuing guarantees of re-

payment or not.  The Financial and Fiscal

Commission should have the power of

recommendation in this regard.  It is not

necessarily a matter one would explicitly address

in the Constitution, but it is important insofar as

the Constitution describes the design of the fiscal

system.  The matter of the down stream current

expenditure costs that arise as a consequence of

capital expenditure also requires attention if

fiscal discipline across the provinces is to be

built into the process.

STANDARD BANK’S
SUBMISSION TO
THEME     COMMITTEE 4

C: SUBMISSION REGARDING
BILL OF RIGHTS INSOFAR AS IT
AFFECTS THE INTERESTS OF
THE BUSINESS COMMUNITY IN
GENERAL



Constitutional Principle 11 enjoins

the                           Constitutional

Assembly, in framimg a bill of

rights for the final Constitution, to

give due consideration to the

fundamental rights contained

in Chapter 3 of the Interim Contitution.  In

general we support both the framework and the

content of the fundamental rights enshrined in

Chapter 3. We should, however, like to raise a

few matters which, seen from our point of view

of as a member of the business community, may

lead to improvements being made.

2 The application of the Bill of Rights

2.1 The question as to whether the Bill of
Rights has horizontal application,
enforceable against the government and
its agencies only, or has a broader,
vertical application, enforceable against
private actors as well, has been hotly
debated by legal academics and
practitioners.  The weight of opinion
seems to be that the Constitutional Court
will interpret Chapter 3 as being
enforceable against the government and
its agencies only, following the Canadian
jurisprudence, and hold in favour of the
narrower interpretation.



2.2 Nevertheless, some doubt remains as to
the correct interpretation.  In our view,
this doubt should be removed by
clarifying in the new text all issues that
have been raised concerning the extent of
the application of the Bill.  Apart from
serving as a declaration of the individual
citizeds fundamental rights, the Bill
essentially acts as a constraint on
governmental action against interference
with those rights, and the possibility of
the broader interpretation, extending
vertically as well, should in our view be
ruled out.

2.3 Those who argue for the broader interpretation raise the

issue of the harmonisation of the Bill of Rights with the

common law in general.  However this aspect is adequately

catered for, in our opinion, by section 35(3) of the Interim

Constitution, the so-called "seepage clause", which enjoins

a court to have regard to the spirit purport and objects of

the Chapter on fundamental rights in interpreting any law

and the application and development of the common law as

well as customary law.  This provision should accordingly

be maintained in the final Constitution.

3 The limitation on the extent of the rights

3.1 In principle, a limitation clause such as set out in section 33
of the Interim Constitution is in our view essential as none
of the rights enshrined in the Bill can be limitless in their
interpretation.



3.2 We consider it to be important, however, that the limitation
clause should be expressed clearly, simply, and consistently
with any internal qualification of the extent of the rights
stated in the substantive portion of the Bill itself.

3.3 Section 33(1) contains a complex formulation and
introduces distinctions between its application to various
categories of rights.  In our view this approach can lead to
uncertainty and therefore to greater propensity for
litigation.  Our view is that the formulation should be
simplified.

4 Economic rights - the business community

4.1 We believe that a property clause similar to section 28 is
essential.  This sets out a guarantee against arbitrary
deprivation of property by the State, a cardinal
requirement for the operation of the financial and banking
system (eg security for
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lending).  Furthermore, the absence of such a guarantee

would inhibit investment, both foreign and domestic,

which in turn is a key requirement for the successful

reconstruction and development of the country.

4.2 In our view the section contains a reasonable compromise

between the vested interests of those already holding

property, and the interests of the State of expropriating

property for a public purpose.

4.3 However, we consider it should be clarified that

compensation is payable not only in the case of



expropriation, but also in all other cases of the deprivation

of rights in property.

4.4 'Re question of the restitution of land rights to persons or

communities which were dispossessed under racially

based discriminatory laws is important and we fully

support the Restitution of Land Rights Act, 1994 which

has already provided the framework for dealing with this

issue.  The property clause in section 28 should be

appropriately qualified in this respect.

4.5 The right accorded to every person to engage freely in

economic activity and to pursue a livelihood anywhere in

the country enshrined in section 26 of the Interim

Constitution should be carried forward into the final

Constitution.  In our view the general limitation clause

(section 33) is sufficient to qualify those rights in

appropriate circumstances and the internal limitation

clause (section 26(2)) which is not altogether consistent

with section 33 in any event, should be dropped.
·  Economic rights - the individual

5.1 It goes without saying that the equality clause, as set forth
in sections 8(1) and (2) of the Interim Constitution is
fundamental. (See also Constitutional Principle ill).

5.2 Furthermore, the affirmative action provision, as contained

in section 8(3) is essential and supported by us. (Refer also



to Constitutional Principle V).  However, it should always

be borne in mind that there is an economic cost to such

programmes and it would be undesirable for this cost to

reach such proportions as to inhibit growth and undermine

the Reconstruction and Development Programme.

5.3 In accordance with Constitutional Principle XXVlll

fundamental rights regarding labour relations as contained

in section 27 of the Interim Constitution should be carried

into the final Constitution and we support this.  Further, the

modalities for regulating collective bargaining to be

consistent with those principles, should be regulated by

labour relations legislation separately from the Constitution.
6 Socio-economic rights

6.1 This category of rights principally concerns areas such as
education, housing and health, key areas of concern in the
present government's Reconstruction and Development
Programme.  Although it would be appropriate in our view
for a statement of intent to encompass the individual's right
or aspiration in those respects, we do not believe that they
should form part of the Bill of Rights that is justiciable by
the Constitutional Court (an essential element of
Constitutional Principle 11).  This statement of intent
should rather take the form of a preamble as contemplated
in Submission A to Theme Committee I (see attached).

6.2 There is a distinction between the observance of
socioeconomic rights when compared with traditional civic
rights and freedoms.  In case of the infringement of the
latter kinds of rights, the Court can order the State to cease
the infiingement, and if necessary rule that an infringing law



is unconstitutional and therefore invalid.  In the case of the
former, however, the observance of the rights
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involves a positive act on the part of the State, and to seek

a remedy from the

Court becomes inappropriate.

6.3 Furthermore, while the government is ultimately

accountable to the Constitutional Court for observing the

Bill of Rights, accountability for developmental issues,

such as education, housing and health lies not to the Court

but to Parliament, which is the appropriate forum to

debate issues and to vote funds through the budget for the

implementation of those programmes.  The function of the

Constitutional Court is, in essence, to act as a brake on

the actions of the executive and the legislature.  In the

case of developmental issues not infringing civic rights

and freedoms, it is not, in our view, appropriate for the

Court to have the power to enjoin Parliament to take or

not to take particular courses of action.

6.4 A more important question, in our view, regarding the

observance of socioeconomic rights, is the correct level of

government which should be involved in the delivery of

such programmes to maximize their effectiveness.  We



have dealt with this aspect in our Submission to Theme

Committee 3.

STANDARD BANK'S SUBMISSION TO
THEME COMMITTEE 6

D: SUBMISSION REGARDING THE
PUBLIC ADMINISTRATION

I Constitutional Principle XXIX provides that an independent and

impartial Public Service Conunission, Reserve Bank, Auditor-

General and Public Protector shall be provided for and

safeguarded by the final Constitution.  In our view, the Interim

Constitution adequately provides for the functioning of the Public

Service Commission, the Auditor General and the Public

Protector, and it will not be necessary to depart from the already

existing provisions.

· Insofar as the Reserve Bank is concerned, sections 196 and 197

of the Interim Constitution admirably set out its primary

objectives and the general nature of its powers and functions.

We consider however that the modalities of the Bank's

independence should be provided for in the Constitution, parallel

with the manner in which this has been done in respect of the

other three institutions mentioned above.



3 In considering the question of the Reserve Bank's accountability,
we would urge that -

3.1 while the Bank should seek to harmonize its policies with
the Executive, it should be accountable to and give its
reports to Parliament rather than the Executive;

3.2 the Bank should enjoy both operational as well as "goal"
independence.

4 There is no universal international model as to the level of
independence or autonomy of a Central Bank, but it is generally
accepted that Central Banks are the more effective, the

more they are protected from political pressures in the carrying

out of their principal objective, namely protecting the internal

and external value of the currency.

4.1 Central Banks also tend to be more effective if they are

perceived as a national, as opposed to government,

institution.

4.2 Central Banks should not be made politically accountable

by placing political appointees on their boards or to

executive positions.  Competence to carry out that

function autonomously and in a technically competent

manner, ought to be the main criteria for appointments,

not merely being representative of a specific population or

interest group.

4.3 Transparency of decision making, plus effective marketing

of issues and decisions would enhance the Reserve Bank's

credibility with the population at large.  A suitable vehicle



for this could be regular televised testimonies to a specific

Parliamentary Committee, in the form of a report back,

but not to account for or to seek approval of actions.

5. The prescriptions regarding the Public Service are laid down in

Constitutional Principle XXX, which are already embodied in

the Interim Constitution, except that it does not provide that the

service must be "broadly representative of the South African

community" as Principle XXX prescribes and this will have to

be attended to.

6 A very important fundamental right contained in the Interim

Constitution concerns the individual's right to administrative

justice set forth in section 24.  In essence this provides that the

acts of public officials must be justifiable.  In the interests of

open, fair and efficient administration we consider that this right

should be carried into the final Constitution.

7 Apart from the Public Service Commission, there are of course

various other commissions provided for in the Interim

Constitution which play an essential role in the overall functioning

of the Constitution, such as the Fiscal and Financial Commission,

the Judicial Services Commission and the Human Rights



Commission, which should be perpetuated under the final

Constitution.

8 The issue has been raised as to whether State owned enterprises

should be regulated in the Constitution.  In our view it would not

be correct to do this, and such enterprises should be regulated by

separate acts of Parliament as they have been in the past.  To

deal with them under the Constitution would mean that it would

be more difficult to alter any norm that may be applicable, as it

is accepted in Constitutional Principle XV that amendments to

the Constitution will require special procedures involving special

majorities.



FREE STATE MUNICIPAL ASSOCIATION

26 January 1995

Theme Committee 3 : Constitutional Assembly

ASPECTS OF LOCAL GOVERNMENT IN THE NEXT
CONSTITUTIONAL DISPENSAT1ON

I include for submission to Theme Committee 3, three papers
dealing with aspects of local level government, as we see it,
that should be considered in the constitution-making process.
I must, however, stress that these papers are not our final
position but are our line of thought on the specific issues.  We
are continuously devoting attention to these and other aspects
of local level government in the next constitutional
dispensation.

You may well ask who we are.  The Free State Municipal
Association claims to be and is
widely acknowledged as the first and, at this stage, only
representative and non-racial association of local governments in
our country.         Our mission is to promote local
government, primarily in our own province, but also nationally
and to protect the rights of
local government.  Therefore, we have a vested and substantial
interest in the constitutionmaking process and we have made
specific arrangements to ensure that we do make our
voice heard.  We have, inter alia, assigned a person to research the
relevant issues and to
produce papers in this regard.  The included documents are
evidence of our commitment to our mission.

I also include for the benefit of Theme Committee 2 some
documents relating to our Association.  Could you please make it
available to the persons concerned.

We are, despite our other commitments, available for
consultation and discussions should it be expected of us.



LOCAL GOVERNMENT IN THE

FINAL CONSTITUTIONAL DISPENSATION

POSITION PAPER

GENERAL PRINCIPLES

1.     INTRODUCTION

Democratic local government is that part of the government of a state comprising of
directly elected representatives of the enfranchised residents of a defined geographical area
within that state, who, as a legal entity separate of its individual members, is vested with
prescribed governmental authority .which it may exercise relatively independent from state
control.  Governmental authority denotes the totality of legal competencies that enables an
institution or a person to enter into a legal relationship with other legal subjects, or to
amend an existing relationship or to discontinue or suspend an existing relationship in a
compelling manner.

Governmental authority consists of legislative, executive and judicial authority which, in
democratic societies, are exercised by separate institutions.  The Legislature is responsible
for enacting compelling and authoritative rules which are in principle applicable to every
member of society and must see to it that its enactments are carried out.  The Executive is
responsible for the formulation of government policy, for ensuring that a sufficient and
suitable legal framework for the implementation of its policies is made and for executing
its policies through administrative executive institutions.  The Judiciary interprets the law,
applies it to the cases before it and controls the activities of the Legislature and the
Executive.

The purpose of government is to protect the integrity of the state from external and
internal threat, to ensure harmonious coexistence of a variety of non-state interests and to
create suitable conditions for individuals to subsist andrealisetheirfulipotential.
Thismeansthatgovernmentmustpromotethe well-being, ie the living standard and quality of
life, of all the subjects of the state.  The well-being of society will be promoted where -

ample and equal opportunities exist for each individual to subsist and through
his/her own choice, to realise his/her full potential;

suitable and sufficient public amenities, goods and services are rendered to liberate
individuals from the struggle to satisfy their survival needs to the detriment of
other, more sophisticated needs;

the physical environment in which individuals subsist and live is satisfactory and
they feel safe and secure.



2.     FUNDAMENTAL POINTS OF DEPARTURE

Section 71 (1)(a) of the Constitution of the Republic of South Africa 1993 (Act No 200 of
1993) (hereinafter referred to as the "current Constitution") states that a new
constitutional text (hereinafter referred to as the "next Constitution") shall comply with the
Constitutional Principles contained in Schedule 4 to the current Constitution.  Section
68(2) of the current Constitution requires the Constitutional Assembly to adopt the next
Constitution.

The fundamental point of departure underpinning this and following position papers are
found in Constitutional Principle XVI which states:

Government shall be structured at national, provincial and local levels

This principle suggests that all three levels of government shall enjoy powers and
competencies conducive to the achievement of the purpose of government as a whole.

Constitutional Principle XVIII(1) states that the powers and functions of the national
government and provincial governments shall be defined in the constitution.
Constitutional Principle )WV provides for a framework of local government powers,
structures and functions to be set out in the constitution.  It is submitted that these two
principles, read together, form the basis of allocation of powers and functions among the
three levels of government and require the allocation of powers and functions of each level
of government be constitutionalized.

It seems, however, that further constitutional principles do not take these two principles
into account.  Constitutional Principle XIX states that the powers and functions of the
national and provincial governments shall include the power to perform functions for other
levels of government on an agency or delegation basis.  According to this principle, the
national and provincial levels of government may perform functions for one another or for
local
governments. It is submitted that local government should also be
empowered to perform functions for the national and provincial governments on an
agency or delegation basis.

Constitutional Principle XXI contains the criteria to be applied in the allocation of powers
between the national and provincial levels of government.  Par 1 of this principle states:

'the level at which decisions can be taken most effectively in respect of the quality
and rendering of services, shall be the level responsible and accountable for the
quality and the rendering of services and such level shall accordingly be
empowered to do SO.



It is submitted that compliance with the letter and spirit of Constitutional Principle XVI
requires that local government should, during consideration of powers and functions and
to which level it should be allocated, should be included in this criterium.

Constitutional Principle XXVI states that each level of government is entitled to an
equitable share of revenue collected nationally.  Constitutional Principle XVII creates the
vehicle for determining how much of revenue collected nationally should be allocated to
provincial and local government.  It requires provinces (not provincial governments) to be
represented in that body, but excludes representation of local government.  It is submitted
that local government should be entitled to equitable representation in the proposed
Financial and Fiscal Commission.

'It is conceded that a Financial and Fiscal Commission may make recommendations as to
the total amount of money to be allocated to local government in each province, but that it
will be impracticable to expect such a body to recommend particular allocations to
individual local governments.  For this reason section 158(b) of the current Constitution
requires that financial allocations made by the national government to a local government
shall ordinarily be made through the appropriate provincial government.  There is,
however, no arrangements made as to how a provincial government shall allocate such
money.  It is submitted that provincial governments should be required to establish
provincial financial and fiscal commissions in which local governments in the province
concerned, are entitled to equitable representation.

Further exposition of the content of the Constitutional Principles that relate to local
government, need not be conducted.  The Constitutional Principles necessitate
consideration of the following questions/issues:

2.1.1 What legislative and executive powers and functions are deemed appropriate and
adequate for local government

2.1.2 How may financial viability be ensured and good public administration be
achieved at local level

2.1.3 What powers, functions and structures of local government are so fundamental
that it needs to be constitutionalized

2.1.4 What are the essential elements of a democratic system of local government

2.1.5 How should the local government system and processes be designed to ensure
accountability, responsiveness and openness

2.1.6 What fiscal powers are appropriate to local government

2.1.7 What categories of local government may be expedient



2.1.8 What constitutes an equitable share of national revenue or how is an equitable
share of national revenue determined?

The aforementioned eight basic questions need to be divided into manageable sub-
questions so as to facilitate the process of problem-solving.  Aspects of these
questions/issues will be addressed in this and subsequent position papers.

3. PRINCIPLES CONTAINED IN CHAPTER 10

Several principles pertinent to this paper are included in Chapter 10 of the
current Constitution.  These are:

3.1 A hierarchy of local government institutions with differentiated powers,
functions and structures may be established (174(2)) by law of a competent
authority (174(1))(XXV)

3.2 Local government enjoys relative autonomy limited by the concept of ultra vires
(174(3); 175(1)) and does not enjoy general competence.

3.3 The f undamental status, purpose and character of local government are to be
maintained (174(4)).

3.4 Local government is entitled to participate in legislative processes on enactments
which may materially affect their status, powers and functions or the boundaries of
their areas of jurisdiction (174(5)).

3.5 Local governments are required to maintain and promote the well-being of the
residents in their areas of jurisdiction (175(2))

.3.6 Local government must promote the access to specified primary amenities, goods
and services          (water, sanitation, transportation facilities, electricity, primary
health services, education, housing and security) (175(3)).

3.7 Certain decisions require special majorities (176).

3.8 The council of a local government is required to ensure that the local
administration is based on sound principles of public administration, good
government and public accountability so as to render efficient services and ensure
effective administration of its affairs (178(1)).

3.9 Local tariffs shall be based on a uniform structure (178(2)).

3.10 The local government electoral system shall include both proportional and ward
representation (179(2)) and shall be regulated by law.



3.11 An enforceable code of conduct for members and officials of local government
shall be provided for (180).

3.12 Local governments must ensure a safe and healthy local environment (175(3)).

3.13 Amenities, goods and services are to be rendered in sustainable manner and must
be financially and physically practicable (175(3))

3.14 A local government may create sub-municipal entities and assign specific functions
to such entities (175(6)).

4. PRINCIPLES DERIVING FROM ELSEWHERE IN THE CURRENT
CONSTITUTION.

Elsewhere in the current Constitution further principles relating to local government are
found:

4.1 Chapter 3 (Fundamental Rights) is binding on local government institutions (7(1)).
Local governments as juristic persons/corporate bodies are entitled to the rights
contained in chapter 3 (7(2)).

4.2 The traditional leader of a community observing a system of indigenous law and
residing on land in the area of a local authority, is ex officio entitled to be a
member of that local authority (182).

4.3 Procurement of goods and services by local government shall be regulated by law
and such law shall provide for the establishment of independent and impartial
tender boards to deal with such procurements (187(1)).  Tendering systems shall
be designed to be fair, public and competitive (187(2)).

4.4 The accounts and financial statements of local governments shall be audited by the
Auditor-General (193(2)).  Auditors' reports shall be

made public by the Auditor-General (193(8)).

4.5 A Commission on Remuneration of Representatives shall make recommendations
to local governments regarding the nature, extent and conditions of the
remuneration and allowances of councillors (207(2)).

4.6 An act of Parliament shall make provision for the establishment by any local
government of a municipal or metropolitan police service (221(3)) with jurisdiction
limited to crime prevention and the enforcement of bylaws (221(3)(b)).



5.     PRIMARY LEGISLATIVE SUPREMACY OVER LOCAL GOVERNMENT

In terms of the provisions of section 126(1) of the current Constitution, provincial
legislatures are, subject to certain reservations in which instances national law will prevail,
competent to make laws with regard to, inter alia, local government.  Constitutional
Principle XVIII(2) states that the powers and functions of the provinces defined in the
next Constitution, shall not be substantially less than nor substantially inferior to those
provided for in the current Constitution.  This means that, subject to instances of national
necessity, provincial legislatures will, in the next constitutional dispensation, still be the
primary legislative authority over local government.

Since the next Constitution shall, according to Constitutional Principle IV, also be the
supreme law of the land which shall be binding on all organs of state at all levels of
government, local government needs to be guaranteed a legitimate and entrenched
position as a level of government to safeguard it against arbitrary legislative and/or
executive action at provincial level.  Such safeguards may include a relatively detailed
chapter dealing with local government powers, functions and structures more or less on
the basis of the current chapter 10, as opposed to a minimalist approach, bearing in mind
specific issues raised in the following section:

6. CLARIFICATION OF SELECTED PRINCIPLES INCLUDED IN THE
CURRENT CONSTITUTION

Some principles found in Chapter 1 0 and elsewhere in the current Constitution are
couched in wide terms.  Although such wide terminology may be expedient for the
purpose of constitutional development and flexibility, it also causes tremendous
uncertainty.  It is suggested that terminological consistency and semasiological clarity is
essential for sound local public administration and good government.

6.1 Categorical differentiation

Section 174(2) of the current Constitution provides for categories metropolitan,
urban and rural local government institutions to be established and permits structural
and functional differentiation.  It is submitted that such broad categorisation is not
sufficient if the functional capacity in terms of the range and nature of amenities,
goods and services which may be rendered and the relative decision-making
autonomy of individual local governments differ from one another.  It is suggested
that specific provision be made for a hierarchy of urban and rural local government
institutions and for "promotion" and "demotion" in that hierarchy.

6.2 Autonomy of local government



Autonomy often conjures images of "independence" and local self determination.  Local
government, as creatures of statute, who derive all their powers and functions from laws
made by competent authorities can never be independent.  The autonomy of local
government lies in its power to decide what amenities, goods and services will be rendered
from a range of authorised services, how it will be rendered, at what price it will be
rendered and what the standard of service delivery should be.  The autonomy of local
government therefore simply refers to the measure of autonomy granted to local
governments by other tiers of government.

As such a distinction may be made between political or decisionmaking autonomy
and financial autonomy.  Political/decision-making autonomy is decisively
determined by, inter alia, the nature and scope of the powers and functions allocated
to local government and the degree of administrative control exercised by other tiers
of government over local government decision-making.  Financial autonomy refers,
inter atia, to the nature and scope of the sources of revenue allocated to local
government, the willingness of local government to exploit the allocated sources of
revenue and the ability (and willingness) of the residents of local government areas
of jurisdiction to pay for services rendered.

Constitutional Principle XX states, inter alia, that each level of government shall
have appropriate and adequate legislative and executive powers and functions that
will enable each level to function effectively.  It further states that the allocation of
powers between different levels of government must, inter alia, promote legitimate
provincial autonomy.  Should this sentence of the principle not be read as also
referring to the promotion of legitimate local autonomy, local government may well
be rendered powerless and be relegated to local administration.

It is submitted that local autonomy should be linked to functional ability

in the sense of financial, political and administrative capacity, of categories of local
governments, whilst arrangements are also made for individual local governments
to enjoy progressive local autonomy as their functional ability enlarges.  This
implies that sets of criteria need to be developed to determine, in the first place, the
functional ability of individual local governments and, in the second place, to be
used as an evaluation Instrument to determine whether any local government
should be "promoted" or "demoted".

6.3 Framework of powers and functions

Section 175(3) of the current Constitution states that a local government shall, to the
extent determined in any applicable law, make provision for access by all persons residing
within its area to specific amenities, goods and services within a safe and healthy
environment, provided that such amenities, goods and services can be rendered in a
sustainable manner and are financially and physically practicable.



This section provides firstly that the applicable law determines the extent to which services
are to be rendered by local government.  Conversely, unless an applicable law determines
the extent of a local government's powers and functions relating to any of the amenities,
goods or services mentioned in this section, the obligation to ensure access to any such
service is sterile.  Secondly, this section enjoins local government to make provision for
access to the services listed.  It does not entitle nor oblige local government itself to
render any such service.  The question therefore arises if this section constitutes a
framework of local government powers and functions as contemplated in Constitutional
Principle XXIV.

Accessibility as it is used in this section, is the continuous, equitable and orderly provision
of specific amenities, goods and/or services to the residents of a local government area.  In
this sense it refers to

spatial, functional and financial accessibility.  Spatial accessibility refers to the
acceptability for the persons to whom the service is
renderedorforwhosebenefitanyfacilityisestablished,ofthedistance, travelling time
and mode of travelling to obtain a specific service or reach a specific facility.
Financial
accessibility refers tot he affordability of a service which is determined by both the
cost of a service for a consumer and the ability of the consumer to pay for the
service.  Functional accessibility refers to the extent to which and the nature of a
specific service or facility is acceptable to local residents.

6.4 Elections and the basis of representation

The current dual system of representation (wards and proportional representation) is a
departure from Constitutional Principle VIII that,

generally, there shall be proportional representation.  It is also submitted that the
dual system in which every voter is required to vote twice for separate purposes, is
confusing and quite expensive (in terms of duplication of election material).
However, voters need to identify with a specific person as being "their"
representative/ councillor.  It is submitted that the two systems be integrated by
establishing a multiple member ward system in terms of which elections are
conducted according to a suitable proportional representation system.

6.5 Structure: Requirement to establish an executive committee

Section 177 of the current Constitution requires every local government to elect an
executive committee from amongst its members.  It further provides for a forced coalition
to be forged through the constitution of such a committee.

The executive committee has a dual role, viz -



(a) to advise the council on the matters reserved by law or the council for itself
and

(b) to dispose of the matters delegated by the council to the executive
committee.

Committees are essential to alleviate the volume of work to be considered by a
council by working through voluminous reports, preliminary clarifying core issues
and ensuring that advice given by officials reflects the policies of the council.  In
this sense a committee is essentially an aid for decision-making by a council.

It is suggested that the smaller the council, the lesser the need for an executive
committee.  The size of a council is roughly determined by the size of the local
population.  In sparsely populated rural areas, villages and smaller towns the ratio
of councillors to residents are therefore smaller than in large towns and cities.  It is
also contended that the variety of issues that need to be addressed by small
councils are significantly less in volume, although not in substance, than in large
towns and cities.

It is submitted that any council with less than 10 members should not be required
to elect an executive committee but may be authorised to elect same.

6.6 Structure: Establishment of other standing committees

Committees as aids in local decision-making processes are suitable structures for
councillors to acquire and develop their analytical and decision-making skills, to
become really involved in local government and to broaden their knowledge of
specific aspects of local service delivery.  A council should therefore be allowed to
establish standing and ad hoc sub-committees of its members at its own discretion
and according to local circumstances.

It is suggested that an audit committee should be established by each local
authority.  The primary role of an audit committee is to support a council and its
management regarding the safe-keeping of the council's assets, maintenance of
adequate accounting records and the design, development and maintenance of
effective internal control systems.  The audit committee links a council, its
management, internal auditors and external auditors.  It considers and makes
recommendations regarding audit plans and activities specifically with a view to
evaluate internal control systems and processes.

6.7 Representation of traditional authorities

Section 182 of the current Constitution entitles the traditional leader of a community
observing a system of indigenous law and residing on land within the area of jurisdiction of
an elected local government, to ex officio membership of such elected local government.



While the intention of this section is accepted in principle, it is submitted that clarity be
sought as to how many seats such traditional leaders may be entitled to in a local
government council and how is it to be determined which traditional leaders are to enjoy
ex officio membership of a local government council.  It is suggested that only hereditary
traditional leaders should be so entitled and then only in respect of the local government
area where he/she resides.  Any traditional leader who enjoys his/her office by virtue of it
being conferred upon him/her by a hereditary leader or any (previous) government, ought
to be specifically excluded.

In this regard two principles which appear to enjoy substantial support, viz "wall-to-wall"
local government and the principle that service delivery should be a function of elected
bodies which are held democratically accountable and who may be removed, are strongly
supported.

7. PRINCIPLES OF SOUND PUBLIC ADMINISTRATION AND GOOD
GOVERNMENT

Section 178(1) of the current Constitution requires of local government to ensure that its
administration is based on sound principles of public

administration, good government and public accountability.  The principles relating to
"sound public administration and good government" are as follows:l

7.1 Performanceloperational efficiency

7.2 Legitimacy

7.3 Accessibility of information (see s 23)

7.4 Accountability

7.5 Removability

7.6 Procedural transparency

7.7 Effectiveness

7.8 Fairness

7.9 Participation/consultation

7.10 Responsiveness



7.11 Equity

7.12 Systematic/structural openness

7.13 Gender equality

7.14 lnclusivity

7.15 Representativeness

7.16 Affirmative action

7.17 Lawfulness/legality

7.18 Rationality

1 See Slabbert, F van Z (ed) 1993.  DSA in depth: Reconstructing the State: Cape
Town: Die SuidAfrikaan.  See also Van Vuuren w (ed) 1993.  Democracy as good
governance: Proceedings of the workshop on democracy as good governance.
Stellenbosch.

These principles will be the subject of a further
position paper.

7.19 Public responsibility

7.20 Strengthening political authority over and         control of administrative
institutions, actions and omissions.

7.21 Limitation and control of discretionary powers of administrative
institutions and officials.

7.22 Administrative competence

7.23 Pro-activeness and innovativeness

7.24 Impartiality

7.25 Empowerment

7.26 Sustainability

7.27 Affordability



8.   CONCLUDING REMARKS

This position paper is the first in a series of papers dealing with contemporary issues in
local government with a view ultimately to achieve the following mission:

To design systems and processes of local government, administration and
management that would result in the creation of structures and procedures
conducive to the promotion of the core ideals of democratic governance,
progressive local autonomy and the promotion of the well-being of the residents of
local government areas of jurisdiction.

This paper seeks to introduce core principles and values and to elucidate certain
constitutional principles which would form the basis of further position papers each
dealing with specific issues regarding local government.  In the course of the process of
constitution writing further position papers dealing with further issues will be submitted.
Specific papers will deal with, inter alia,

viability of local government;
intergovernmental relations;
defining principles relating to sound public administration and good
government; and
regionalising non-metropolitan local government.

Dr K Smith
Free State Municipal Association.
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VERTICAL INTERGOVERNMENTAL RELATIONS

INTRODUCTION: PURPOSE AND SCOPE OF LOCAL GOVERNMENT

Local government is people's political instruments for the achievement of those social
purposes that call for collective expenditure and for the exercise of collective authority at
local or grass root level.  Local government has a twofold purpose.  Firstly, they are the
means by which people can provide services for themselves and can decide, within the
limits of legislation, national policy and local resources, what kind of services they want
and what kind of environment they prefer.  Secondly local government exists to provide



local government.  Local government must be local it must be representative of organic
social entities whose members have an objective community of interest.  It must also be
government it must enable the members of the local government council to comprehend
the problems they have to deal with, the issues they have to resolve and the challenges
facing them.  It must be endowed with sufficient powers to deal with those problems,
issues and challenges.  Local government must be self-government the local government
structure must ensure democratic control of operational activities by its members and
ready access to those members by the residents.  They must be free to make different
choices in different areas according to their understanding of the differing local needs and
circumstances of the communities they govern.  Local government must also be L Sensible
government the members of local government councils must carry the burden of not only
deciding how to allocate resources among competing claims, but also of presenting the
total bill to the residents of their areas of jurisdiction.

Local government is constitutionally responsible for the well-being of the community it
governs.  It must seek to promote community well-being in all its aspects.  If it does not
enjoy sufficient statutory powers to deal with all the problems, issues and challenges, it
must present those problems to the authorised authorities and must ensure that attention is
directed towards such problems, issues and challenges.  Local government represents
residents of their areas of jurisdiction.

The aforementioned purposes of local government, that of being a provider of public
services and that of being government, constitutes the conceptual framework for
vertical government relations. lmplies that systems and processes of
intergovernmental relations need to be established to facilitate the fulfilment by local
government of its legitimate purposes.  In the following paragraphs more attention
will be directed towards specific aspects of the relations between local government
on the one hand and national and provincial governments on the other hand.

2. CONSTITUTIONAL ARRANGEMENTS FOR INTERGOVERNMENTAL
RELATIONS

In terms of section 71 (1) of the Constitution of the Republic of South Africa 1993 (Act
No 200 of 1993) the next constitutional text shall comply with the constitutional principles
contained in schedule 4 to the Constitution.  The most fundamental of those principles for
the purpose of this paper, is Constitutional Principle XVI which states:

Government shall be structured at national, provincial and local levels.

In addition to this fundamental principle, other relevant principles are Constitutional
Principle XVIII(1) read with Constitutional Principle XXIV which states that the powers
and functions of the three levels of government shall be constitutionally defined.
Furthermore, Constitutional Principle XX states that each level of government shall leave



appropriate and adequate legislative and executive powers and functions that will enable
each level to function effectively.

Schedule 4 to the Constitution also determines the parameters of intergovernmental
financial relations.  Constitutional Principle XXVI states that each level of government
shall have a constitutional right to an equitable share of revenue collected nationally.
Constitutional Principle XXVII creates the vehicle for determining the aforementioned
allocation of revenue collected nationally.

Another constitutional principle which has a direct bearing on vertical intergovernmental
relationships is Constitutional Principle XVIII(2) which states that the powers and
functions of the provinces shall not be substantially less than or substantially inferior to
those defined in the current Constitution.  This principle implies that local government
will, more than likely, still be within the legislative and executive competence of provincial
government in the next constitutional dispensation.

In addition to the aforementioned constitutional principles, several further principles
relating to intergovernmental relations are included in the current Constitution.  It is clear
from section 174(1) and 174(3) read with section 175(1) of the current Constitution that
the doctrine of ultra vires

still apply and will, more than likely, also apply in future.  In terms of the
provisions of section 178(3) of the current Constitution, local government is
entitled to an equitable allocation by the provincial government of funds.  Section
158 of the current Constitution which is closely related to this provision, states
that financial allocations by the national government to a local government, shall
ordinarily be made through the appropriate provincial government.  It appears
therefore that local-provincial relations will be decisively important from a local
government point of view.

It also appears from preliminary analysis of the Constitutional Principles and specific
provisions of the current Constitution that vertical intergovernmental relations, as
far as local governments are concerned, are of a statutory and financial nature.
Bearing this preliminary statement in mind, attention will now be directed to two
fundamental models of intergovernmental relations.

3. FUNDAMENTAL MODELS OF INTERGOVERNMENTAL RELATIONS

There are basically two models or traditions of the relationship between levels of
government.  One views local government institutions as administrative devices for the
provision of public services.  According to this view the relationship between local
government and other levels of government is that of agent and principal, local
government being the



agent.  The other model sees local government as a system of autonomous bodies,
each having its own rights, powers and duties in which the relationship between
local government and other levels of government is that of partners.

The aforementioned principal-agent relationship, which is naturally preferred by
other tiers of government, is characterised by four conditions.  Firstly, local
government is a provider of public services, the nature and scope of which are often
determined nationally and, sometimes, by provincial government.  Secondly,
approval by national or provincial executive authorities are often required before any
action may be taken.  Thirdly, there is acceptance, for most public services, of
general minimum standards which it is believed, should apply to the whole country
or throughout a province.  Fourthly, financial autonomy is often strictly regulated
by, for instance, statutory ceilings on assessments rates and other levies, control
over growth in expenditure and prescriptions regarding budgetary format and
substance.

The partnership-model is more often a matter of attitude than that of a power
relationship.  The idea of a partnership relation is only feasible where each level
acknowledge and respect the specific role to be fulfilled by every other level of
government.  In the partnership the relation switches from directing/controlling by
virtue of possessing superior power, to negotiation, bargaining and compromise as a
result of the

4

acceptance of a partner.  The partners perceive and treat each other as a
responsible equal that needs to maintain several partnerships each dealing with a
specific area of governmental effort for the benefit of all the partners, while the
separate identity of each partner is maintained.  The essence of a partnership
relation is a concern with desirable outcomes rather than with form and a
commitment to results rather than with procedure.

4. PRINCIPLES OF SOUND INTERGOVERNMENTAL RELATIONS

Several principles need to be accepted by all levels of government for a partnership
relation to be established.  It must, however, be stressed that intergovernmental relations
cannot be reduced to merely financial relations.  Some of the following principles will,
however, be applicable only to the financial relations between levels of government.  The
following principles are submitted:

4.1 Government at all levels and their related administrative substructures, must realise
and acknowledge the need for and importance of local government as part of the
constitutional machinery of a democratic society.  The fact that local government
enjoys constitutional status and recognition as a level of government, is not



considered sufficient to ensure local government as it was conceptualised earlier in
this paper.

4.2 Local government must be allowed, encouraged and supported to play a vital role as
an equal and full partner in national and regional development.

4.3 A fair/equitable allocation of responsibilities, powers and duties between the three
levels of government must be strived for in accordance with the principle of
subsidlarity.  In addition to the allocation of powers, duties and responsibilities,
occasion for and the circumstances under which other levels of government may
intervene in local government performance, should be carefully defined.

4.4 Sound intergovernmental relations will only be achieved where full and adequate
consultation, supported by a regular flow of information at and between all levels
of government are maintained.  Consultation in this sense refers to participation in
decision-making (and species of decision making such as policy-making and
planning) which implies that other levels of government must be accessible to local
government.  Access in this sense refers to the capacity of local government to
influence public policy of other levels of government and the ability to enforce
responsiveness to local government input.

4.5 Clearly defined legal relations must be established between different levels of
government.
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4.6 Whenever public resources are transferred from one level of government to another,
the level which makes the transfer is entitled to demand full account of how the
transferred resources had been spent or otherwise utilised.

4.7 Performance of functions and exercise of concurrent powers at all levels of
government should be integrated through carefully designed co-ordinative
structures and procedures to avoid duplication, overlapping or non-performance
and to ensure effective and efficient achievement of policy objectives.

4.8 Sound intergovernmental relations are only possible where each level of
government has at its disposal suitable sources that yields sufficient revenue.  It is,
however, conceivable that local government may need intergovernmental financial
assistance (see Constitutional Principle XXVI) to perform its functions and
exercise its power.

4.9 Intergovernmental financial assistance is an instrument of local decision-making
(including species of decision-making such as policy-making and planning).



4.10 inter-governmental financial assistance must be seen to be equitable.  This means
that it must be fair and reasonable or, at least, be perceived to be fair and
reasonable.

4.11 Intergovernmental financial relations must promote reasonable certainty and
security regarding -

- a stable revenue sharing system and the annual revenue received from such
sharing;

· allocation of sources of revenue;
· the availability of loans;
· other non-repetitive income,,

· the nature and scope of public functions, including relevant legal and other
constraints; and

· possible intervention of one level of government in the affairs of another.

4.12 Intergovernmental financial relations and policy must be adaptable to changed and
changing circumstances.

4.13 Sound financial relations demand productive sources of revenue; it must increase
almost automatically over time to satisfy short and long term demandsforfunds.
lntergovernmentalfinancialassistanceneedstoaiiow for increases in revenue over
time.

4.14 Each level of government is entitled to adequate revenue to finance its reasonable
expenditure.
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5. DETERMINANTS OF SOUND INTERGOVERNMENTAL RELATIONS

There are any number of determinants that may influence intergovernmental relations
depending on the challenge to be faced and the issues to be clarified.  It is, however,
suggested that five major determinants are universal and omnipresent.  These are power,
the fact that local government is a creation of statute with statutory defined powers and
functions which implies the ultra vires rule, the degree of commitment by all levels of
government to local government, the allocation of powers and functions between the three
levels of government and the capacity, in terms of resources, of local government to fulfil
its purpose as stated earlier in this paper.

5.1 Creations of statute

The powers and functions of local governments are defined in a range of statutes and
regulations in terms thereof or are implied by the actual wording of such statutes and



regulations.           This implies that any competent authority may, with due regard for the
relevant provisions of

the constitution; if any, amend the powers and functions of local government.
Conversely, local government has to negotiate with the competent authorities to
obtain additional powers and functions or to have the scope of its existing powers
and functions widened.  In cases where it would clearly not be appropriate for local
government to obtain a specific power or function, local government must ensure
that the relevant authority address the particular matter.

There is a need for provincial and a national intergovernmental fora of similar
institutions to be established in which local government may negotiate and consult
with its provincial and national counterparts respectively.  It is, however, cautioned
than such forums should have as its primary objective negotiation and consultation
on political level, since ample other arrangements already exist for consultation on
administrative/technical level.  The role of such forums would essentially be to
advise provincial and national governments on policy issues and to consult with
local government on policy.

Similarly, at least the provisions contained in section 174 of the current
Constitution, needs to be retained in the next Constitution.

5.2 Commitment to the idea of local government

For local government to fulfil its purpose as local government, there is a need for a
commitment to local government as opposed to local administration as a mere agent of
other levels of government.  This matter had already been discussed earlier in this paper
and need not be discussed any further.  Suffice it to say that any commitment to local
government would necessitate other levels of government to reconsider
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their attitude towards local government.  Other levels of government would need to
define and fulfil their role vis-à-vis local government as institutions dedicated to
enhance the capacity of local government to effectively and efficiently exercise its
powers and perform its functions.

5.3 Allocation of powers and functions

There appears to be general consensus that the fundamental approach of local government
to its task of government, is characterised by the desire to control and to regulate.  There
is also agreement that this approach needs to be replaced by a developmental approach so
as to promote the well-being of the residents of the areas of jurisdiction of local
governments.  This means that the nature and scope of local government powers and
functions need to be fundamentally investigated to establish their suitability and adequacy
for local government to reposition and restructure itself for development.  The allocation



of powers and functions to local government must, however, also determine the role of
other tiers of government, especially provincial government, in the exercise of those
powers and the performance of those functions.

It must be determined if local government will have specific exclusive powers and
functions which may allow for provincial government intervention in specific cases.
Furthermore, local government currently enjoy a wide range of permissive powers but is in
virtually no instance obliged to perform any particular function.  It has to be determined
which local government powers will be permissive and which need to be obligatory to
ensure a developmental approach to local government, administration and management.

In addition to allocating powers and functions to local government, it must simultaneously
be determined what degree of political/decision-making and financial autonomy local
government shall have.  It is submitted that powers and functions with national/general
implications will be subject to more controls and occasions for intervention than powers
and functions with local impact.  Thus, primary health care may be more strictly regulated
by other levels of government than, for instance local streets, parks add recreation
facilities.

5.4 Capacity of local government

The outstanding feature of intergovernmental relations since the Second World War, is
local government's insistence that it has inadequate sources of revenue.  Several
commissions and committees of enquiry, such as the Borchenhagen and Schumailn
Commissions, the Browne Committee and the Croeser Working Group has investigated,
reported and made recommendations in this regard.  Several recommendations have been
accepted and implemented (especially recommendations of the Croeser Working Group),
merely to have local government raising the same issue
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once again.

It was occasionally suggested (see the report of the Browne Committee and some
observations of Ms H Groeser) that local government has sufficient sources of
revenue but that they either spent unwisely or that they do not exploit the available
sources (especially property assessment rates) optimally.  The introduction of any
additional forms of taxation, either at local or national level, will raise the
aggregate tax burden of the country to a larger extent.

It seems. therefore that local government has to reappraise its spending levels and
priorities in view of the fact that additional sources of revenue are unlikely to be
found or to be allocated to local government.

Human resources are another source of frustration for local government in general,
but particularly for smaller local governments.  Many local government services



require the employment of qualified professional and technical staff which usually
are relatively scarce and, therefore, expensive or are unwilling to be employed in
predominantly rural areas and villages.  Rather than share staff with neighbouring
local governments and thereby enlarging their own capacity these local
governments often employ outside consultants who view government in general, as
a milking cow.  Any local government who lacks the technical expertise to
properly evaluate consultant's proposals, are often bound to consent to major
capital expenditure that will commit it, in the long term, to recurring operational
expenditure.

It is suggested that the level of sophistication and the standard of local services has
a decisive influence on local government expenditure.  By introducing a system of
functional differentiation based on institutional capacity, much of these problems
may be alleviated.  This system was advocated in Position Paper 1: General
Principles and is not dealt with further in this paper.

5.5 Political power and authority

Political power amounts to the ability of a political actor, in this case a level of
government, to obtain results determined by that actor in its relationship with another
political actor, in this case another level of government, which are in conflict or
incompatible with the will or results desired by the other actor.  A level of government
therefore possesses power if it can force another level to comply with its wishes.  Power in
this sense is closely related to the range and nature of the resources commanded by any
level of government, which are the result of its constitutional/political and social status.
Authority creates a situation of obedience of one level of government to another level, is
frequently but not always supported by power and is characterised by one level consenting
to a submissive or obedient role vis-à-vis another level of
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government.

In the context of intergovernmental relations, power refers to the possession by
one level of government of resources/facilities which another level of government
require to reach its objectives.  These facilities include:

(a) Legal facilities, i.e. the essential and discretionary powers assigned by one
level of government to another, usually hierarchical lower, level of
government.  Obtaining these facilities enable the recipient level to achieve
its objectives.

(b) Financial facilities.

(c) Political facilities, i.e. the right and ability of political decision makers at
various levels to communicate, negotiate and bargain with one another on



policies and now to achieve policy objectives.  Often local level political
decision-makers are only granted an entry level at the provincial and
national levels through civil servants, thereby promoting the idea of
principal and agent.

(d) Information facilities.  Provincial and national levels of government often
has the capacity, in terms of resources, to obtain and maintain
comprehensive information/databanks which could benefit local level
government who does not have that capacity.  Information facilities also
refer to technical knowledge which could enlarge local level capacity and,
therefore, effective government, administration and management.

The principal-agent relation referred to earlier advocates the retention of as much
as possible power and, therefore, facilities/resources at the highest possible level.
A partnership, however, advocates continuous exchange of facilities between
levels of government.

6. INSTITUTIONALISING INTERGOVERNMENTAL RELATIONS

Intergovernmental relations used to be institutionalised in three areas, viz. statutory,
financial and administrative.  Statutes or the Constitution must provide a suitable
framework for governmental relations, must create suitable structures to promote the
establishment and maintenance of sound relations and must allocate suitable powers and
functions to each level of government.  It has been suggested in Position Paper 1: General
Principles that -

local government should be entitled to equitable representation in the
Financial and Fiscal Commission;
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provincial financial and fiscal commissions need to be established in which
local government in each province enjoy equitable representation;

formal intergovernmental forums need to be established at national and
provincial levels to discuss, negotiate and consult on matters pertaining to
policy.

It is further suggested that a national ministry of local government should be
established to support, facilitate and co-ordinate local government endeavours and
to ensure co-ordination and consultation by and with other national ministries
which often deal with matters which are also local government functions.



Financial relations will more or less be institutionalised by adopting two previous
suggestions pertaining to the Financial and Fiscal Commission and provincial
financial and fiscal commissions.  Any government's need for finances is a result of
its objectives which, in turn, are (or should be) the product of the legitimate needs
of the people under its jurisdiction.  The range of objectives are dependent on the
nature and scope of the powers and functions allocated to any level of government.
The wider the scope of its powers and functions, the greater the demand for
delivery of services to satisfy needs for those amenities, goods or services.  If local
government does not have suitable sources that renders sufficient revenue, it
becomes dependent on intergovernmental financial assistance.  This situation
creates the opportunity for other levels of government to intervene in legitimate
local decision-making processes.  Hence, the importance of the principle stated
above that intergovernmental financial assistance shall not be used as an
opportunity to manipulate local decision-making.

Administrative relations need not be expanded on here since they usually deal with
everyday matters within the framework of statutory and financial relations.

7. CONCLUSION

The success of intergovernmental relations is as much a result of formal, statutory
regulation as it is of attitude.  The constitutional guarantee that government shall be
structured at national, provincial and local levels, is sterile unless -

the three levels view and treat one another as partners and not as principal
and agent;

adequate powers and functions, including concurrent and exclusive powers
and functions, are assigned to each level of government
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that would enable it to fulfil its purpose; and

there is a commitment to the idea of local government.

COMPILED BY

DR K SMITH
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STRUCTURE OF LOCAL GOVERNMENT

1.    INTRODUCTION

The local government structure is not an end in itself, it is a means to an end.
Consequently, before a local government structure is designed, careful deliberation and
consideration of the ends, i.e. the purpose of local government, needs to be conducted.
Local government is part of the government of a state.  As such it is, inter alia, responsible
for the well-being of the people within its area of jurisdiction.  Well-being in this sense
refers to the living standard (material welfare) and quality of life (immaterial welfare) of
people.  Individual persons, however, each have their own idea of what constitutes their
well-being.  The local government structure must therefore be designed to receive input
from those persons and to produce output consistent with the ideas of those people.  The
structure must, in other words, be accessible in its widest sense.

The process of governing, administration and management must be visible, i.e. conducted
in public, transparent, i.e. readily understandable and receptive for and responsive to
environmental input.  This means that the local government structure needs to be
sufficiently flexible to develop as local circumstances change and develop.

To promote and maintain the well-being of people within local government areas of
jurisdiction necessitates a developmental approach to local government, administration
and management, in stead of a preoccupation with control.  Development presupposes a
structure which is designed for its purpose, a structure conducive to participation by and
consultation of the various interests in the local community.  Therefore, the structure must
be designed to prohibit institutional closeness and isolation.

2.    FIRST PRINCIPLES

Constitutional Principle XVI states that government shall be structured at national,
provincial and local level.  This means that there shall be three levels of public institutions



each vested with governmental authority.  Governmental authority is all the legal
competencies that enables an institution to enter into a legal relationship with other legal
subjects or to amend, suspend or discontinue

2

an existing legal relationship in a compelling manner.  The essence of government
therefore lies in the authority to compel someone to do or not to do something.
Constitutional Principle XXIV states, inter alia, that the constitution shall contain a
framework of local government powers, functions and structures.  By constitutionalising a
framework of local government structures, a degree of national uniformity of local
government structures may be established.  Since it is a sound principle of structural
design that structure should follow the purpose/mission of an institution, the constitution
has to contain the mission of local government.  Section 175(2) of the Constitution of the
Republic of South Africa, 1993 (Act No 200 of 1993) states that the purpose/mission of
local government is to maintain and promote the well-being of all persons within the area
of jurisdiction of a local government.

Constitutional Principle XX states, inter alia, that each level of government shall have
appropriate and adequate legislative and executive powers and functions that will enable
each level to function effectively.  This means that each level of government should be
allocated those powers and functions necessary for it to pursue its purpose/mission.  Local
government, therefore, has to be allocated appropriate and adequate powers and functions
to maintain and promote the well-being of the persons within its area of jurisdiction.

Constitutional Principle VI embraces a fundamental structural design principle.  It states
that there shall be a separation of powers (i.e. governmental authority) between the
legislature, the executive and the judiciary.  To ensure openness, responsiveness and
accountability, there must be appropriate checks and balances between the different
branches of government.  The principles of openness and accountability, needs also to be
linked to Constitutional Principle IX which states that there shall be freedom of
information.

Constitutional Principles VI and XX as set out above, contains the fundamental principles
of structural design of local government that needs to be constitutionalised.  These are -

separation of powers
openness
responsiveness
accountability.

In the ensuing paragraphs attention will be directed to the content, from a local
government point of view, of these principles and further principles regarded as being
supportive of or incidental to the aforementioned four principles, will be introduced.



3.    SEPARATION OF POWERS

According to the doctrine of trias politica, which is attributed to Charles-Louis de
Secondat, Baron de Montesquieu, the different organs of state should exist
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largely independent of one another and exert mutual control over each other, thereby
preventing misuse of power.  A complete separation of powers, in the sense of distributing
of the three functions of government among three independent sets of organs with no
overlapping or co-ordination would bring government to a standstill.  The doctrine urges
the prevention of tyranny by conferring too much powers on any one person or body and
the check of one power by another.  Although there is a measure of structural and
functional separation of organs for the sake of a more specialised and efficient fulfilment
of their functions and, theoretically, to safeguard public and private legal civil rights and
liberties, practice does not reveal any absolute separation of powers.  Legislatures do not
only legislate, executives do not only execute legislation and the judiciary does not only
adjudicate.

What could be regarded as a development of the basic idea of separation of powers, which
is often attributed to Woodrow Wilson, promotes the idea that "politics" (actually the
making of public policy) are distinct from and superior to "administration" (defined,
narrowly, as the execution of policy) and that these two functions need to be separated.
This separation means that -

> the executive branch of government actually consists of two levels with policy-
making being the function of directly or indirectly elected officebearers 'and
policy-execution the function of appointed officials, the selection and/or
appointment of whom usually is a function of the political executive; and

the political executive is supreme over the administrative executive who is accountable to
the political executive.

Public administrationists and public administrators often promote the notion that
law-making and policy-making are successive steps of the same process.  According to
this notion, law-making is the ultimate step in the policy-making process during which a
policy is converted into law thus achieving superior status to the original or any
subsequent policy.  Viewed like this, it is believed that policy-making, including the
subsequent process of law-making (politics) and policy-execution ("administration") are
distinct and separate processes which are or ought to be carried out by completely
different sets of actors each possessing different attributes and skills.

In practice, however, policy-making and execution are merely phases of the policy process
and distinction of the one phase from the other is not always possible.  The two phases are



not only linked, they are intertwined to such an extent that the beginning of one cannot be
distinguished from the other.  Furthermore, the political executive and the administrative
executive need to establish systems and processes of mutual support and co-operation
which further obstructs clear distinction of the two phases.

What needs to be done, is to clearly establish the functions and powers of the
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political executive, the checks and balances regulating the performance of those functions
and the exercise of those powers to ensure clear allocation of responsibility for "politics"
and "administration".

The fundamental function of the political executive is to make policy.  An essential
incidental function of the political executive is to acquire and allocate sufficient and
suitable resources (in its widest sense) for the pursuit of the objectives stated in policies
and to control the utilisation of the allocated resources, subject to specific checks and
balances.  Policy-making therefore needs to be supported by a specific allocation of the
responsibility for resource management to the political executive.

Separation and allocation of powers between two or more branches of government may be
achieved in functional and/or structural terms.

Functional separation of powers means that legislative, executive and judicial powers are
distinct from one another.  To legislate means to make authoritative and compelling rules
which are in principle applicable to every member of society and includes the duty of
ensuring that the enactments/ruies that were made are actually carried out by institutions
established for this purpose and holding such institutions accountable for exercising the
responsibilities conferred on them.  To execute, in the sense of exercising governmental
authority, means to make government policy, to ensure that an appropriate and adequate
legal framework for implementation of the policy exists or is made and to implement and
execute policy.  To adjudicate means to interpret the law, to apply the law to specific
cases and to control the activities of the other branches of government in terms of the law.

Absolute functional separation of powers is, however, not possible in modern
circumstances, The nature and scope of government functions, continuous environmental
change and constraints of time, necessitates functional overlapping.  Legislative powers
and often delegated to executive institutions, judicial functions are often performed by
institutions outside of the ordinary courts and the executive often effectively controls the
legislative programme, especially in cabinet systems.

Structural separation of powers occurs when the legislative, executive and judicial
functions are performed by separate institutions which are virtually independent from one
another.  Absolute structural separation is only possible where members of one branch of
government are not members of any other branch, nor are they appointed or elected by the



members of another branch thereby owing loyalty to their appointers.  This means that
absolute structural separation will only be possible where all the members of all the
branches of government are directly elected by enfranchised citizens.  Structural
overlapping occurs where the members of one branch, say the executive, are required to
be members of another branch, say the legislature, or where the members or some
members of one branch elect or appoint the members of another branch.

5

4. HORIZONTAL INTERGOVERNMENTAL CO-ORDINATION

The purpose of government is to protect the integrity of the state from external
and internal threat, to ensure harmonious coexistence of a variety of non-state
interests and to create suitable conditions for individuals to subsist and to realise their full
potential, i.e. to maintain and promote the well-being of the inhabitants of a country.
Effective and efficient fulfilment of this purpose, requires that appropriate co-ordinating
arrangements are made to ensure integrated governmental effort.  The pre-emptive and
co-ordinating arrangements contemplated here are known as checks and balances.  Checks
and balances require a range of structural and procedural arrangements to be made.
Structural arrangements include the establishment of institutions by a branch of
government to control and review the activities of another branch such as an Auditor-
denerai, a Public Protector, legislative committees, parliamentary committees for public
accounts, a judicial commission and a human rights commission.  Procedural arrangements
include question time in the legislatures, debates on public issues, legislative and policy
debates, investigations and public hearings on specific matters.

5.    STRUCTURAL DESIGN PRINCIPLES

Four principles appears to be fundamental to the design of local government structures.
They are separation of powers, openness, responsiveness and accountability.  In addition,
the local government structure must be designed to ensure effective and efficient pursuit
by any local government of its constitutional purpose/mission.

Responsiveness is the obligation to determine, define and consider public needs, to
deliberate on those needs and to arrive at balanced, fair and just decisions in the general
public interest.  Responsiveness may be enhanced by meaningful and regular participation
by the public in the processes of decision making (including species of decision-making
such as policy-making and planning), implementing decisions taken and evaluating the
outcomes of implementation.  The decision-making process should, however, not be



aimed at, finding the optimal solutions to problems formulated and presented by
government, but must include a process of allowing the public to set the public agenda.
Participation implies structural openness or accessibility, capacitybuilding (i.e.
empowerment) and access to information.  Structural openness or accessibility implies the
capacity of participants to influence public decision making.  It therefore requires that the
institution should not only be accessible but it must also be approachable, i.e. any
contributions made during participation processes must in fact be considered during the
actual decision-making.
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Approachability also means that the institutional processes are readily understandable for
all the participants.  Empowerment is the process of enabling people to meet their needs
and solve their problems effectively by the widening of life opportunities and the removal
of public issues from the sole control of the local government.  Responsiveness as
empowerment means that the public should be able to participate in the development of
solutions to major contemporary problems and issues, in defining those issues and in
choosing a solution, that control of the local government resources are shared with the
community, that adequate and affordable standards of service rendering are developed and
that the public is given the means of enforcing those standards or, at least, of seeking
redress in the event of serious non-compliance.

To be accountable means to answer for a responsibility conferred.  This implies that
responsibility for the performance of a function or the exercise of a power or duty should
be clearly allocated to a person or body.  Accountability also requires openness and
transparency.  Openness in this sense refers to the opportunities for observation at every
stage of decision-making, decision implementation, execution and evaluation of outcomes.
Transparencyrefers to the understandability of institutional procedures and the ease with
which departures from procedure may be detected.  Openness and transparency also
require various entry-points to exist for extra-institutional actors to observe institutional
processes and to participate in those processes.  Meaningful accountability implies that any
malfeasance must be redressed effectively.  Periodic elections may not be sufficient to
ensure effective accountability, especially in cases of serious malfeasance.

Design of a mission friendly structure must leave room for local choices to be made
regarding the most suitable structure according to local interpretation of the constitutional
mission and local priorities.  This means that the law dealing with structural design, must
be sufficiently flexible to ensure strategic restructuring according to local needs and
priorities.  Structural design is also related to the nature and scope of the powers and
functions allocated to local government.  Local government traditionally provides
developmental hardware (infrastructure) with little attention being given to developmental
software, such as personal welfare services and education.  If local government is to be
allocated powers and functions relating to the provision and maintenance of
developmental software, structural design must be compatible to the specific needs of the
residents in local government areas of jurisdiction.



6.    FORMS OF LOCAL GOVERNMENT

The traditional structure of local government is characterised by:
(a) A council elected on a simple majority system in wards.  The Council possesses

legislative and executive powers.  Often its legislative and executive powers may
not be exercised unless it had received and considered a report from a committee
of its members.  Supervision and

7

control of the administrative executive is, however, often vested in the same
advisory committee.

(b) Relatively clear separation of "politics" and "administration".

(c) Appointment by the council of a professional chief executive and accounting
officer and other chief officers.  The chief executive officer has statutory defined
duties performed under supervision and control of the council and/or the
committee mentioned in paragraph (a).

The traditional structure of South African local government is approximately comparable
to the US council-manager plan, although some of its features are attributable to the
British system from which it developed.

the Constitutional Principles contained in Schedule 4 and some provisions of Chapter 10
of the Republic of South Africa 1993, has slightly departed from the traditional
characteristics of the local government system:

(I) Election of a council on a dual system.  A number of members are elected by a
simple majority in wards and the remainder at large by proportional representation;
and

(ii) the obligatory establishment of an executive committee on the principle of a
"forced coalition" with no statutory powers, functions or responsibilities.

The following issues need to be addressed:

1. Unification of legislative and (political) executive powers and functions in the same
body as is currently the case, in view of Constitutional Principle VI which requires
a separation of powers;

2. Fragmentation of political executive authority between the council and a
committee of its members thereby obstructing clear allocation of responsibility;



3. Methods of the selection of the (political) executive, should it be a person or body
separate from the legislature, i.e. direct or indirect election or appointment;

4. Desirability of a collective or a single (political) executive, i.e. a committee or an
individual person as (political) executive;

5. Removal of the executive, i.e. the term of office of the (political) executive and the
basis for its determination;

6. Allocation of powers, functions and responsibility between the legislature and the
(political) executive;
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7. Separation of political executive functions and powers from administrative
executive powers and functions and the relationship between the political and
administrative executive institutions;

8. Should the political be a collective, determination of the nature of responsibility, le
collective and/or individual responsibility;

9. Ensuring openness of the legislature and the political and administrative executives
thereby promoting freedom of information, access to the local government
institution and participatory local government, administration and management;

10. Establishing systems and processes conducive to accountability.

These issues will be addressed in the following paragraphs.

6.1 UNIFICATION/SEPARATION OF LEGISLATIVE AND EXECUTIVE
POWER

A study of other systems of local government, reveals two basic types of executives.  On
the one hand one finds committee type executives and on the other, single member
executives.  Variations of the committee-type executives include a single committee
system where the committee-members usually are collectively responsible for the
executive function or where each committee member is allocated a portfolio, which
usually is a specific functional activity or a group of functional activities, for which he/she
is responsible whilst the committee is collectively responsible for the executive function as
a whole.  Another variation of committee-type executives is the multiple committee
system in which each functional activity is or a group of functional activities are allocated
to a committee which is collectively responsible for that activity/ties.

Single member executives may include one individual being politically responsible for the
executive function or where a number of individuals may each be responsible for a specific



functional activity.  In the latter instance the executives often forms a loose co-ordinating
body.

6.1.1 COMMITTEE-TYPE EXECUTIVES

Local government in South Africa traditionally has no absolute and clear functional and
structural separation of legislative and executive powers.  What little statutory separation
there was, effectively was little more than fragmentation of executive authority with the
council retaining the material executive authority and a committee of its members being
responsible for "minor" executive functions, such as supervising the collection and
spending of revenue, a function it actually shared with the chief financial officer and the
accounting officer and controlling the activities of the administrative executive, a function
it shared with the chief executive officer.  In real terms the executive's statutory executive
functions were administrative and not political in nature.  Whatever executive functions
were delegated, could at any time have been
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revoked or were subject to revision by the council.  The major role of the "executive"-type
committees were advisory.

A small, almost negligible, portion of a local government council's work is dedicated to
legislative functions.  Functional and structural separation of the executive from the
legislature will, therefore, have a real impact on those councillors who are not members of
the executive.  It may even be said that any councillor who is not a member of the
executive is not able to fulfil his/her function as a representative of his/her constituency
nor of the community.  By effectively excluding some councillors from the executive,
executive action may be viewed as illegitimate due to "unrepresentativity" of the
executive.

By its nature and through statutory provision, "executive" committees usually meet in
camera, thereby nullifying the principle of openness and inviting unaccountability.

6.1.2 SINGLE EXECUTIVES

The concept of an elected (directly and indirectly) chief executive officer is totally alien to
South African local government.  Evidence exists that the "executive mayor" system is
falling in disfavour due to the fact that able administrators are unwilling to subject
themselves to political contests involved in running for office and that able politicians who
are able to win elections, are often not able administrators.  Furthermore an elected chief
executive carries the baggage of political campaigning into office, thereby having
obligations which may be considered grossly unethical once they are met.  Incumbent
elected chief executives may tend to take decisions solely for political gain, thereby
neglecting real local issues.  There is no instance where an absolute functional separation
of executive from legislative functions exist.  Either the council, as legislature has to



approve the budget prepared by the chief executive or the council can by fixing rates,
charges and other fees manipulate expenditure.

Another option is the allocation of executive authority, subject to specific reservations, in
an appointed official.  The executive function most often reserved for the legislature is the
consideration and approval of the budget and the concomitant fixing of rates, charges and
fees.  This system (the council manager plan) is widely used in the United States.

It is suggested that -

(a) The principle of separation of powers contained in Constitutional Principle VI
actually refers to such separation of powers as may be consistent with democracy
and does not suggest an absolute separation of powers;

(b) Legislative and executive authority on local level be vested in the local government
council;

(c)    Local government councils be authorised to establish one committee
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consisting of not more than one quarter of its members to advise the council on the
performance of its functions and the exercise of its powers.

(d) Local government councils be authorised delegate any of its powers or functions,
except such powers and functions as may be reserved for the council, to the
committee contemplated in paragraph (c) above;

(e) The following powers and functions be reserved for the local government
council:

 (i) the making, amendment and repeal of by-laws;

(ii) the acquisition and alienation of immovable property;

       (iii) the approval of the annual budget and amendment of the approved budget;

(iv) the appointment of a chief executive officer;

(vi) the establishment and abolition of organisational units and subunits; and

      (vii) the appointment of chief officers; and



(f) The term of office of the committee contemplated in paragraph (c) above be the
same as the term of office of the council itself, subject to the council being
authorised to dismiss any member of the committee or the committee as a whole.

7. CONSTITUTIONALISING OPENNESS, RESPONSIVENESS AND
ACCOUNTABILITY

According to Constitutional Principle VI, a system of checks and balances must be
introduced to ensure openness, responsiveness and accountability.  These principles has
been defined earlier in this paper and will receive more attention in a subsequent position
paper.  The key issue for the purpose of this paper is how these principles may be
promoted, given the peculiar division of functions on local level between the legislature
and the executive.

Structural openness, responsiveness and accountability may be promoted by -

limiting and strictly regulating the wide discretionary powers local
government councils currently enjoy to conduct council meetings or parts
of council meetings in camera;

prohibiting members of a council who are not members of a committee to
attend and participate in committee meetings;

requiring an extensive budgetary speech to be made at the submission of
the draft estimates to the council;

requiring chief financial officers/accounting officers to submit an annual
financial report to the council and requiring a council to consider and
publish such a report;

requiring that the financial statements and auditor's report be simplified and
made publicly available;

requiring a mayoral report on an annual basis to be made publicly available;

establishment of a provincial public protector; and
establishment of an audit committee.

8.     CONCLUSION

Constitutional Principle VI requires a functional and structural separation of powers
between the three branches of government in a manner consistent with democracy.  Since
a negligible portion of a local government's work is dedicated to legislating and the bulk of
its work is of an executive nature, it is suggested that the legislative and executive



authority at local level, be unified in the elected council.  The council should, however, be
authorised to establish a committee to which it may delegate specific executive powers.

Compiled by
DR K SMITH
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Enclosed please find the booklet entitled "Consultation on Human Rights and
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Constitution.  With your current invitation for submissions of input to the new
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Also included are the proceedings of the recent Consultation on AIDS, entitled
"AIDS: An Evangelical Response", which we submit for your consideration where
it is relevant.
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RELIGIOUS FREEDOM

HELD AT AFRICAN ENTERPRISE

FEBRUARY 1-3,1993

THE BILL OF RIGHTS: SOME CHRISTIAN CONCERNS
We have several serious concerns which we ask to be given careful consideration by those drafting the
proposed South African Bill Of Rights.  While we are concerned for the whole range of human rights, we
have focused on areas of particular relevance from our perspective.  Our comments are thus
not comprehensive.



I BASIC AFFIRMATIONS OF CONVICTION

1 .We believe in the divine origin of human rights.
2. We believe the Bill of Rights must be justiciable and entrenched in the new

constitution.

3. We believe that in cases of human rights violations all should have equal access to
legal representation.

4. We believe everyone has the right to responsible freedom of speech and expression.

5. We believe in religious freedom, including the rights to propagate or change one's
beliefs.

6. We believe that the right to life includes the unborn child.

7. We believe that basic education, which shall include human rights education, should
be provided for all.

8. We believe that the educational, moral and spiritual development of children is the
prime responsibility of parents, guardians and religious communities.

9. We believe that respect for human rights depends on a culture undergirded by moral
and spiritual values.

10. We believe that there can be no human rights without accompanying
responsibilities.

11 COMMENTARY ON BASIC AFFIRMATIONS

1 DIVINE ORIGIN OF HUMAN RIGHTS

We would like to propose the following words for a Preamble to a Bill of Rights:

" All human beings are created equal in that they are endowed by the Creator with equal
dignity and inalienable rights.  We affirm these rights as a people emerging from a history
where they have been denied or restricted by division, wars, greed, violence, bigotry, fear,
intimidation and racial oppression.  These evil deeds and, in particular, the abuse of religion to
justify them have outraged our national conscience.  Because these rights are inalienable it is
not the prerogative of government either to grant or withhold them.  Government is ordained
by God to preserve these rights, to establish justice and to maintain peace and order.  All
government derives its powers from the just consent of the governed.

To build a common nonracial democratic future for ourselves and our descendants we, the
people of South Africa, seek unity while recognising and respecting the diverse cultures within
our land.



We seek this common destiny based on the following fundamental rights: . . . "

(Here would follow the provisions of the Charter).

2 JUSTICIABILITY

i. Implications of Inalienable Rights
We noted in our proposed wording for the Preamble of the Bill of Rights that because such rights
are inalienable it is not the prerogative of the state either to grant or withhold them.  The state,
therefore, is accountable to the Bill of Rights.

The Bill of Rights must be both entrenched and justiciable and must regulate legal relations both
between the state and its people and among the people themselves, i.e. operating vertically and
horizontally.

Given the sinful nature of the human heart there can be no guarantee of human rights without an
effective separation of legislative, executive and judicial powers.
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ii. Rights in States of Emergency

The suspension of human rights due to a state of emergency must be subject to Supreme Court
protocol as defined by the United Nations.  It should be clearly specified which rights may not be
infringed upon even during a state of emergency.  These rights should cover all religious freedoms
including the right of religious assembly.

3 LEGAL PROTECTION

i. In cases of human rights violations all should have equal access to legal representation.

ii. The state shall ensure, in the interests of a fair trial that the poor are provided with adequate
legal defence.

4 RESPONSIBLE FREEDOM OF SPEECH

While everyone has the right to freedom of speech and expression, including freedom to seek,
receive and impart information through the press and other media, nevertheless such freedom of
expression should be responsibly exercised and does not include obscenity, hate-speech, incitement
to violence and desecration of religious symbols or places of worship.

5 RELIGIOUS FREEDOM

i. Everyone has the right to freedom of thought, conscience and religion.  This right includes the
freedom to change one's religion or belief, and the freedom to profess and disseminate one's
religious beliefs either alone, or in community with others, in public or in private.



ii. Religious beliefs should never be subjected to adjudication before a secular court.  Further,
the state should refrain from any attempt to define religion or prescribe religious
behaviour, except where it is "contra bonos mores", against good morals.

iii. Freedom of religion also involves the right to international affiliations and fund-
raising.

iv. We affirm the autonomy of religious bodies over their theological and ecclesiastical
affairs.  This does not imply that the state should be secularistic or that it has no
spiritual accountability or that the church may not challenge the state if it fails
short of its divinely
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ordained responsibilities.  But it does affirm that there shall be no established state
religion.

v. Religious people and communities, singly, jointly or collectively, shall have the right
through their own representatives to address or make representation to the state in
public or in private and enter into dialogue on matters important to them.  This
being the case, a state Department of Religion would be totally unacceptable.

6 RIGHT TO LIFE

i. The sanctity of each human life shall be recognised from the moment of
conception.

ii. The right of every person to have hislher life respected shall be
protected by the law and, in general, from the moment of conception.  No one shall be
arbitrarily deprived of life.

7 BASIC AND HUMAN RIGHTS EDUCATION

i.Basic education is a human right.  Because of past inequalities in the allocation of
resources it is necessary for the state to facilitate education through financial and
other means.  This is to be done in such a way that control remains in the hands of
the local community.

ii. Human rights education should be included in schools whether public or private,
and it should be the responsibility of the state to make this part of its national
education policy.  Powers should be vested in the judiciary to enforce such policy
in all secondary schools.

8 SPIRITUAL RESPONSIBILITY OF PARENTS AND COMMUNITIES



i. The faith development of children is the primary responsibility of parents,
guardians and religious communities and parental consent is required in all
matters pertaining to their religious instruction and worship in schools.

ii. As children mature into adulthood they have progressively more constitutional
rights concerning freedom of debate, conscience and religion, and these should be
promoted and protected.

ill. There should be freedom within school hours for the provision of religious and/or
moral and ethical education.
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iv. In schools that offer religious education, each child may attend either single faith
instruction in the religion of his or her family or instruction in world religions or
both.

v. In the case of a single-faith curriculum, school communities should ensure that
suitably qualified persons from churches or other religious communities give
religious instruction to their own adherents.

vi. Religious communities shall be entitled to establish and maintain their own
educational institutions at all levels.  Such institutions shall have the right to
financial support by the state, provided that they comply with recognised
academic norms.

· A HUMAN RIGHTS CULTURE

i.We believe in the divine origin of human rights, and observe that sections of the
church have historically played a significant role in this arena in South Africa.
Therefore we believe that the Christian church has a major ongoing educational
role in promoting a culture of human rights.

ii. We agree with George Washington, one of America's Founding Fathers, who
stated that "reason and experience both forbid us to expect that national
morality can prevail in exclusion of religious principle." We believe that such
religious principle must be founded on biblical-ethical and spiritual values which
the church can help to propagate and infuse into the institutions which make up
society.

iii. Respect for human rights depends both upon the rule of law and on moral and
spiritual values.

10 RESPONSIBILITIES AND RIGHTS



i.There can be no human rights without respect for the dignity of all human beings and
without all people committing themselves to fulfilling their responsibilities and duties
to their families, communities, country and God.  Each person has the moral
responsibility to respect and maintain the rights of others and especially the rights of
the weak, poor and voiceless.

ii, Such rights and responsibilities can only flourish when society respects the moral
law of God and encourages each person's moral and spiritual development.
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PREAMBLE

Seventy-seven people, drawn from the medical, educational, theological, social and legal
professions, met at the African Enterprise Centre from 29 to 31 August 1994, to study the
AIDS epidemic in a holistic, interdisciplinary way, and to strategise how to care for people
with AIDS and how to prevent the further spread of this frightening disease.  We
commend this AIDS document to Government, and to every sector of society, for serious
consideration: and implementation.

INTRODUCTORY SUMMARY

As a group of concerned Christians largely representing evangelical churches and
organizations, we wish to commend the Government for addressing the AIDS crisis and
for inviting the input of, and participation by, the churches.  We believe that the whole
problem of AIDS and its related issues needs to be approached from a sound biblical basis,
our interpretation of which is evangelical in character.  In promoting this document, we
are motivated by loving concern for people who are threatened by one of the greatest
tragedies of our age.

We consider the main goal of AIDS education to be the promotion of
health and healthy families.  To this end we wish to stress:

· the role of parents and family in sexuality education
· the important place of abstinence education
· the recognition and promotion of community and family values
6value oriented curriculum development and materials and
0  the judicious role of the mass media.

We challenge the promotion of condoms as an effective method of prevention of
HIV/AIDS believing this to be medically misleading and a potential means of increasing
promiscuity.

We oppose same sex coital relationships recognizing, in particular, the high risk of
transmission of the virus through male to male sexual activities involving the exchange of
body fluids.



We respect the right of each community to adapt the national counselling curriculum to
suit its own culture and religious background and contend that Christian counselling
programmes be accorded equal validity and recognition.

We believe the right to privacy is subject to the right to life and believe
that strict adherence to a policy of total confidentiality can be life-
threatening.

We believe that concealing the truth adds to the stigma and mystery
of the disease.
We reiterate that certain people have a right and need to know the
HIV status of certain individuals; for example, certain health care
workers, the spouse or sexual partners.

We believe that physicians and other health care workers who may be at risk are entitled
to information regarding a person's status and support the enforcement of pre-surgical
testing, if necessary.

Testing allows us to determine the extent of the problem in a community, providing
opportunities to motivate changes in behaviour.  In the workplace, employers and persons
with AIDS (herein referred to as "PWA's") each have rights and responsibilities to each
other in this area and these need to be clearly defined nationwide.

In terms of our Christian values we affirm the government's commitment to improving the
lot of women and the socioeconomic upliftment of the community as a means to alleviate
the conditions which contribute to the spread of the virus.

The present law regarding abortion and euthanasia should remain unchanged.
HIV/AIDS per se does not justify increased access to termination of pregnancy or
termination of life.

With regard to the decriminalisation of prostitution and homosexual practices, we
believe that there should be agreement between what is legal and what is morally right.
Practically speaking, we do not believe that the decriminalisation of these practices will
significantly inhibit the spread of AIDS.

We hold to not lowering the age of consent and encourage the delay of the onset of
sexual activity because of its physical, emotional and social impacts and ramifications.

COMMENTARY

1 .  INTRODUCTION

We commend the Government for addressing the AIDS crisis and for inviting the input of,
and participation by, the churches.  We gladly accept this invitation as we see it as part of



our responsibility to become involved, acknowledging our hesitancy in committing
ourselves to such involvement in the past.

We address these issues from our Christian conviction that God created life and sexuality
as good and positive, and that He gave His laws to ensure that humankind should enjoy
quality of life.  However, humankind sinned, and is breaking God's laws, spoiling God's
purpose with disastrous social consequences.  These convictions - the positive and
negative - motivate us to aim for the ideal, while at the same time taking cognisance of the
reality around us.  In applying these to the issue of HIV/AIDS, we aim for the ideal of
prevention, and deal with the reality by compassionate care.

In terms of our Christian values we affirm the government's commitment to improving the
socioeconomic upliftment of the community as a means to alleviate the conditions which
contribute to the spread of the virus.  We believe in the divine or origin of human rights,
based on biblical principles, and are thus committed to improving the quality of life of all
people.  This commitment motivates us to oppose that which demeans the dignity of
human life created in God's image, and to show unconditional compassion to all people
affected by HIV/AIDS, even as Christ showed unconditional compassion to us.

We are concerned that the promotion of sexual abstinence outside of marriage and stable
family life - wherever possible father, mother and children - are not given greater
prominence as measures to prevent the spread of HIV/AIDS.  Sexual intimacy is a God-
ordained blessing and should be enjoyed within the sanctity of the marriage relationship.
We believe marriage is a God-ordained and closed relationship between one man and one
woman, each of whom is uniquely created.  We are totally committed to upholding biblical
values in order to preserve the family unit.

2. EDUCATION AND PREVENTION

We consider the main goal of this education to be the promotion of health and healthy
families.  This can only be achieved by a return to the biblical values of premarital
abstinence and mutual faithfulness within marriage as defined above, which are the only
safe methods of preventing the sexual transmission of HIV/AIDS.

A.   The role of parents and the family in sexuality education.

God has given the family as the system through which education takes place.  We
recognise that parents have the primary responsibility for the education and up-bringing
of the child.  We therefore insist on the right of parents in providing sexuality education.
To this end we encourage the active role of government in resourcing programmes
which provide training and information for parents in order to empower them to fuifill
this task.  We also firmly believe that parents must have the right to know the contents of
any or all curricula, and have the right to exclude their children from programmes which
do not support their values.



B.   The place of abstinence education.

In the fight of our right to religious expression and opinion, we strongly hold to the view
that only singleness and marriage (closed heterosexual relationships), both characterised
by chastity (sexual purity and fidelity), are God's plan for society.  We support the
National AIDS Plan in its inclusion of abstinence as a safe sex practice and maintain that
the school curriculum should include programmes solely advocating abstinence until
marriage.  We are not infringing "the right of information" clause by adhering to this
principle.  Young people should be taught the value of abstinence as a positive, realistic,
possible, and responsible choice, and be taught the skills to embark upon, and sustain,
such a course of action.

We acknowledge the right of children and youth to information regarding sexuality.
However, serious consideration must also be given to the level and amount of
information given to young people at various ages and stages of development.  We are
concerned that some material is too explicit when presented prematurely, and may
promote promiscuity.  Such material should be avoided.
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C.    Community and family values.

We encourage policy-makers to be sensitive to cultural diversity whilst respecting
community and family unity with regard to sexuality education.  This may mean that in
some communities, while youth have a right to information, emphasis is placed on one or
more of the range of preventative options.  Such agreement will be reached by the
community, especially parents.  Education for primary age students must be formative if it
is to be useful.  Assisting young people to make correct decisions, far from being
prescriptive, is formative.

It is our belief that educational programmes which promote Christian values will have a
positive effect on society when sensitively and appropriately presented.

D.    Value oriented curriculum development and materials.

We support value-orientated education as opposed to value-free education.  In order to
ensure adequate communication of community and family values, wide consultation should
take place in the development and implementation of specific curriculum materials.

We strongly advocate the judicious use of quality materials produced by various Christian
organisations.

E.    The judicious role of the mass media.



We recognize the powerful role of mass media in influencing societal values.  We believe
that some electronic programmes and advertisements, together with certain printed
material currently in circulation, promote promiscuity and therefore increase the risk of
HIV infection.  We are opposed to these, advocating that such radio and television
programmes should not be transmitted at peak times, and that the circulation of unhealthy
printed matter should be restricted or curtailed.

We acknowledge the necessity for mass media in sexuality education.
However, all material should be life affirming and indicative of
community values.  To this end communities have the right to approve all materials to be
used in sexuality education programmes to which their children will be subjected.
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We believe the Christian church should be afforded opportunity to present a biblical view
of sexuality via the mass media.  We promote the abstinence/heterosexual marriage
relationship message as one which will reduce the spread of sexually transmitted diseases
(STD's) and HIV/AIDS, teenage pregnancies, abortions, and the breakdown of
community and family values.

3.CONDOMS

We challenge the promotion of condoms as an effective method of prevention of
HIV/AIDS and suggest a larger proportion of the budget be spent on the
abstinence/closed heterosexual relationship message and care of the PWA's.  The safe-sex
condom propaganda, when divorced from the primary abstinence message, encourages
people to continue to have frequent sex with multiple partners, thus increasing the risk of
infection.  We believe it is the promiscuous lifestyle that fails short of God's standard.
This is the central issue and the mere availability of, and relative protection afforded by,
condoms should not be allowed to detract from the underlying problem.

Full information concerning the questionable effectiveness of condoms should be made
available.. We are concerned that the use of condoms

is dangerous for the following reasons.
. The risk of failure in terms of unwanted pregnancy is high in teenagers.  Studies we
have consulted show that 18,5 - 25% of patients using condoms conceived in one year.
This occurs because of incorrect use, inconsistent use and varying reliability.

· The failure of condoms to prevent the transmission of the virus in couples is
significantly high when one member is HIV positive.



· The manner in which condoms are promoted creates a kind of "condom culture" which
treats sex as a commodity and demeans the status of women to that of sex objects.

6 The quality of condoms cannot always be guaranteed.    (There should be strict
control of the manufacture and storage of condoms.)

4. SAME SEX RELATIONSHIPS

It is a well documented fact that male-to-male sexual activities are high
risk for the transmission of the virus.  The anatomy of the anus is not
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designed for sexual activity.  Its thin lining, easily torn during sexual activity, increases the
risk of transmission of HIV/AIDS and other viruses.  Additionally, semen has a chemical
effect which further enhances the penetration of viruses and bacteria into the circulation.

We oppose the decriminalization of same sex coital relationships.  We are not afraid of
stressing the abnormality of sexual deviancy, and use scripture as our plumb-line.  We also
oppose the lowering of the age of consent with respect to homosexual relations on three
fronts: the increased physical vulnerability of the male to infection; the emotional
immaturity of the adolescent male; and the impact on the family and society.

We note the prevalence of homosexual rape in prisons.  We wish to underline the need for
the protection of prisoners from sexual assaults, not only for psychological reasons, but
for the prevention of the transmission of HIV/AIDS.

5. COUNSELLING

We respect the right of each community to adapt a national counselling curriculum to suit
its own culture and religious background.  A national counselling policy needs to be
demographically and culturally sensitive and should recognize fundamental rights to
religious freedom.

We are committed to compulsory pre- and post-test counselling,
acknowledge the importance of the ongoing education of counsellors and other personnel,
and support a high quality of counselling.

We insist that Christian counselling programmes be accorded equal status to any other
programmes and not be discriminated against.  We believe there is much to be learned
from secular counselling courses but, because of the importance of a holistic approach,
supplementary spiritual input needs to be included.



We believe premarital counsellors should encourage people who have been sexually active
to act responsibly towards their life-partner and to voluntarily submit themselves for
testing.

We request inclusion in the national and provincial workshops relating to AIDS and AIDS
counselling.
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6. CONFIDENTIALITY

We support the notion of confidentiality, but this must be differentiated from
unconditional secrecy.  We believe that the right to life supersedes the right to privacy,
and that concealing the truth adds to the stigma and mystery of the disease.

We recognise that any disclosure made as to a patient's HIV status should only be to those
who have a right to know.  We oppose disclosures that are made indiscriminately.

We consider that there are a number of clinical situations in which it is essential that the
attending medical officer and/or health care worker must know if the patient is HIV
positive in order to provide optimal treatment.  There are also situations in which an
infected person's demand for confidentiality can be a danger to people close to him./her. In
these situations there will be times when we believe it is necessary to breach confidentiality
in the interests of the patient and/or others.

7. HEALTH CARE WORKERS

We recognise the value of having the AIDS programme as a national priority, and wish to
point out that it is essential that it be incorporated as a normal component of primary
health care and the comprehensive health care for STD's at the district level.

We affirm the creation of comprehensive health care facilities, and encourage the
authorities to continue to take cognisance of the many care centres that churches all over
South Africa have set up without the financial assistance of the authorities.

Any physician undertaking invasive procedures is entitled to information regarding the
person's HIV status, if known.  The possibility of enforcing pre-surgical testing should be
considered, with pre-test counselling where possible.  We believe it is incumbent upon
patients in needlestick injury cases to submit themselves for HIV testing, and to disclose
the results.  We believe the application of the Workman's Compensation Act should not
preclude the health care worker from claiming compensation under any other head of
damages.
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8. TESTING

We are concerned about restrictive attitudes to testing for HIV
infection.  This is one epidemic in which we have the tools to determine the extent of the
problem with accuracy, in order to use the information to motivate changes in behaviour
in small communities such as schools.  Testing should be made freely available during
sexuality teaching in schools for those who consider they are at high risk of being infected.
The results can be used without breaching individual confidentiality, thus making the
extent of the epidemic in that community immediately clear.

We stress the importance of encouraging companies to incorporate informed consent and
compulsory pre- and post-test counselling.  We believe that subscribing to a scheme is a
voluntary contractual relationship and the company accordingly has a right to know an
individual's HIV status.  This right to know does not include the right to expose any test
result, once obtained.

We reaffirm the employer's right to testing prior to entering into a contractual relationship,
and consider this to be a right of voluntary association that does not amount to
discrimination.  We hold that once a contract of employment has been concluded the
employer assumes any future risk.  Once a person is employed, he/she cannot be subject

to enforced testing.

We oppose the discrimination of a PWA should that employee's HIV
status subsequently come to the knowledge of the employer.  It is our
view that any dismissal/transfer/demotion solely on the basis of HIV status would amount
to discrimination.  However, where it can be objectively established that the absence of
infection is a bona fide and necessary occupational qualification, or that the infection
would clearly and substantially affect job performance, the employer has the right to
relocate or retire the PWA.  Such action should not be viewed as

discriminatory,

We are committed to ensuring that PWA's are not denied employment related benefits, but
recognise that in some cases the "prevention of disclosure" to management results in the
PWA being deprived of benefits in terms of the employee assistance programme.
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We insist that all employers have an AIDS policy that includes an emphasis on the need
for education in respect of the AIDS issue.

We subscribe to the compulsory testing of people arrested on charges of rape.

9. STATUS OF WOMEN

We oppose any law that places women outside of God's laws.  We reaffirm sound biblical
values, clearly illustrated by the life and teachings of Christ, that recognise the woman's
role in family and public life.  We reiterate our commitment to the provision of support
structures for women in the form of homes for unwed/single mothers and for AIDS
orphans, and recognise the need to provide material, emotional and spiritual assistance.

We consider prostitution to be an exploitation of the rights of women, and recognise the
need to provide alternative systems to shoulder the socioeconomic burdens that often
force women into prostitution in the first place.

While we note the priority given to sexuality and AIDS education of women, we believe
that it is essential that men be given the opportunity for re-education as well.

10. TERMINATION OF PREGNANCY AND EUTHANASIA

The AIDS crisis brings into focus the moral issues of abortion and euthanasia.  The 'right
to life" means it is wrong to intentionally take the life of an innocent human being, even as
it relates to HIV positive mothers.  We reject abortion on demand in PWA cases and
believe that it will not improve the control of the disease.  At present, statistics indicate
that approximately 70% of children born to HIV mothers will be born uninfected, We
believe that facilities for unwed mothers and the care of unwanted children (e.g. adoption)
should be offered as the better option for unwanted pregnancies.

We consider the Present legislation in respect to abortion to adequately provide for the so-
called hard cases', and propose that the status quo be retained.  However, we believe the
stance of the National AIDS
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Policy on termination of pregnancy is culturally insensitive, with large portions of the
population not in favour of abortion.

We are opposed to euthanasia, the active and assisted termination of life, but affirm the
rights of the individual to refuse medication and/or treatment of a life threatening
condition.  We also do not support doctors who practice active euthanasia.



1 1. DECRIMINALISATION

We reject commercial sex work (prostitution) and homosexual practice as compromising
God's standards.  However, whilst discouraging prostitution and same-sex coital
relationships, we believe the correct approach from a Christian perspective is one of
compassion,and care.

It is important to distinguish between 'decriminalising' an act and accepting that act as
normal.  There needs to be agreement between what is legal and what is morally right.
We do not believe prostitution should be legalised as this would encourage promiscuity
and adultery, and contribute to the decline of our social mores as well as to the potential
spread of STD's and AIDS.

12.  AGE OF CONSENT

We do not support a lowering in the age of consent and encourage delaying the onset of
sexual activity in young people for the following reasons.
Physical: The increased vulnerability of young people to STD's and their sequelae

due to genital tract immaturity and under-developed defence mechanisms
against infection.

* The raised incidence of cancer of the cervix in women with early onset
of sex.

* The raised incidence of infertility in women with repeated STD'S.
Emotional: * Feelings of guilt and lowered self esteem a result of

emotional immaturity.
Social: * To maintain the traditional way of family life.
* To maintain parental responsibility and authority.
* To not give paedophiles an advantage with younger

people.

As already stated, our Christian moral ethic teaches abstinence before marriage.  This is
God's way of protecting us and providing for our well being.

13. OTHER ISSUES Claims and Cures of AIDS:
All claims to be able to cure HIV infection should be evaluated scientifically before they
can be advertised.  False claims used for financial gain should lead to prosecution.

Illegal Drug Use:

We believe that the criminal sanctions that presently attach to drug taking should be
upheld.  We must beware of aiding and abetting illegal activities, for example, supplying
sterile needles to drug users.



Social Services:

The national social welfare policy must allow the social services, including Non-
Governmental Organizations and Community-Based Organizations, to attend to PWA's
within their particular beliefs, philosophies, values and cultural systems.

We agree that liaising should take place with bodies which influence socioeconomic
conditions and that the church should be included in the process.
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SYNTHESIS OF THE SUBMISSION OF THE AFRIKANER FREEDOM
FOUNDATION (AFRIKANERVRYHEIDSTIGTING - AVSTIG) TO THE
CONSTITUTIONAL ASSEMBLY OF THE REPUBLIC OF SOUTH
AFRICA

1 The submission of AVSTIG emanates from research and publications during the
past ten years in which the issue of Afrikaner freedom, the survival of the
Afrikaner people and the future of Afrikaner identity and culture were the sub-
ject of thorough investigation and consideration.

The outcome of the research is  publisized in the Freedom Series of which the last
book, Nr 7, Afrikaner Self- Determination, a current appraisal, by C.J. Jooste, is
added as appendix A.

· In this submission the prerequisites for a Volkstaat; conditions for recognition
of the Volkstaat, such as acceptance by compatriots, the authorities and
inhabitants of the RSA and international powers; obstacles in the way of a
Volkstaat namely the distribution of Afrikaners across the whole country,
vested interests of Afrikaners, the distribution of the black population of the
RSA, labour dependency; matters to be clarified, such as citizenship, relations
with the RSA, the Bill of Human Rights, Afrikaners not residing within the
borders of the Volkstaat, and unworkable expectations; are observed.

3 The proposal of AVSTIG, being dealt with in chapter 8 of the Submission,
takes the Northern Cape as the region in which the Volkstaat should be
considered.  The population and population

distribution of the RSA in relation to that of the Northern Cape, its agricultural
potential, technological and industrial development, air and sea - passages and
the Northern Cape as a tourist country, are estimated.

The need for a Declaration of Intent must be taken up by the CA and included
into the new Constitution.  It must at the very least, include the recognition of the
Afrikaner people's right to selfdetermination, outlining of the territory,
government support and certain safety guarantees and steps to assist the
Volkstaat towards independence.

Certain steps toward accomplishing the Volkstaat are proposed, proposals
concerning  Afrikaners not being accommodated within the Volkstaat and
smaller adaptations to the Bill of Human Rights to be applied in order not to
annulled the implementation of the Volkstaat are recommended.

4 Theme Committees



As far as the theme Commitees are concerned; it is being proposed that the
Submission should be put before all the committees because as a matter of fact, the
contents is of importance to all of them.

SUBMISSION OF THE AFRIKANER FREEDOM FOUNDATION
(AFRIKANERVRYHEIDSTIGTING - AVSTIG) TO THE CONSTITUTIONAL

ASSEMBLY OF THE REPUBLIC OF SOUTH AFRICA

CONTENTS

The following matters are dealt with in this submission:

1. AVSTIG'S INVOLVEMENT IN A VOLKSTAAT FOR AFRIKANERS

2. THE MAIN OBJECTIVE OF AVSTIG

3. SUPPLEMENTARY OBJECTIVES

4. PREPREREQUISITES FOR A VOLKSTAAT

5. CONDITIONS FOR RECOGNITION A VOLKSTAAT

6. OBSTACLES IN THE WAY OF A VOLKSTAAT

7. MATTERS THAT ASK FOR CLARIFICATION

7.1 Citizenship
7.2 Relations with the RSA
7.3 Bill of Human Rights
7.4 Afrikaners not residing within the Volkstaat
7.5 Unworkable expectations

8. AVSTIG'S PROPOSAL

8.1 A territory
8.2 Declaration of intent
8.3 Steps towards fulfilment
8.4 Afrikaners not residing within the Volkstaat
8.5 The Bill of Human Rights Declaration

9. STEPS ALREADY TAKEN BY AVSTIG

9.1 Freedom Series
9.2 Vorster Viljoen investigation
9.3 Volkstaat Investment Fund (Volkstaatbeleggingsfonds)



9.4 Orania as Volkstaat town

10. APPENDIXES

1. AVSTIG'S INVOLVEMENT IN A VOLKSTAAT FOR AFRIKANERS

AVSTIG was established during 1988 when a group of ten Afrikaners, who aspired
to establish a Volkstaat, jointly undertook to marshal scientific research regarding a
Volkstaat for Afrikaners, and to continue such research.  At that point the time
SABRA (South African Bureau of Racial Affairs) had already been working on
proposals regarding white growth points and a homeland for Afrikaners for more
than a decade, whilst the "Vereniging van Oranjewerkers" also had already
undertaken some research. It was the aim of to publish the effort of their
investigation, and to explore other ways to further their proposals.  The members
eventually increased to thirty.

A list of the addresses of supporters compiled in response to enquiries after
AVSTIG's standpoints had been made public, and during 1993 it was decided to
conform AVSTIG into a member's society with a Burgervergadering as its congress,
and a Burgerraad acting as top management.  The Burgerraad is constituted of
founder members and elected members on a fifty percent basis.

2. THE.  MAIN OBJECTIVE OF AVSTIG

AVSTIG strives to establish a Christian republican Volkstaat for Afrikaners.

3. SUPPLEMENTARY OBJECTIVES

3.1 Guidance

AVSTIG will, within its ability, inform the public of the Volkstaat concept and shall
provide whatever information is requested, and further to define the territory, and
the course to be taken to fulfil the establishment of such a state.

3.2 National mission

AVSTIG accepts as its task to promote patriotism and to further awareness and
conciousness of identity, nationhood, freedom and mission.

3.3 Marshalling of a Nation

AVSTIG's pursuing object is to marshall compatriots in a organized way for a
Volkstaat, which will involve for example the planning design and promotions of an
autonomous government of national identity, selfdetermination regarding economic



and educational affairs and other systems and national symbols (flag, national
anthem, coat of arms). (CF Appendix 1)

4. PREREQUISITES FOR A VOLKSTAAT

The most important prerequisite for the volkstaat is that it should resemble
Volkstaat, and should function effectively as such.

4.1 It is a state for a people

TheexistenceoftheAfrikanernationisanhistoricpremisethatcanhardlybequestioned.
Social,

political, economic and other factors historically affected people in such a way that a
distinctive cultural society characterised by self-assertiveness came into being; a
society whose members experience a mutual bond of destiny to the extent that it
concerns the past and the future, and by which a mutual govern-mental pursuit
established their political intimacy.

4.2 It is a state in which a people live unimpededly their own free lifes

It is therefore
* a state in which the population exists mainly of compatriots, in which all
permanent inhabitants enjoy full civil rights and where open democratic elections
ensure that a people's government is elected;

* a state in which it will become redundant to discriminate on ethnic grounds with
regard to the right to vote, labour, residential areas, education, hospitals, etc;

*
astatewhich,therefore,isnotdisruptedbyethnicstrifeorarivalrytoobtaingovernm

entalpower;

* a state in which the economically active population exists of compatriots;

*
astateinwhichlabourisdonebycompatriotsandnotbyforeigners,notevenforeignerswhoc
ross the border by day and return by night.

With regard to the above-mentioned prerequisites it must be emphasised that they
do not arise from purism or racism.  'They are reconditions to ensure stability in the
Volkstaat amidst disruptive powers that may threaten the Volkstaat.  A very clear
distinction must be made between economic interdependence and economic
intertwinement (integration).  A society which is economically intertwined, cannot
untwine politically or constitutionally only, whilst it shares one economy, and then



regards it as a Volkstaat.  Any lever that people have to their disposal, can be used
in a intertwined society or economy, to enforce political concessions or capitulation.

4.3 It is a state that must comply with certain minimum prerequisites with
regard to territory

'Me following natural resources are at stake:

* Space

ThesizeoftheterritoryshouldnotexceedtheworkingpowerofthenumberofAfrikaners,wh
osettle there, in such a way that they cannot manage - then again foreign labour has
to be imported; it should, on the other hand, not be so small that it will not be able
to provide in the Afrikaner people's normal requirements and growth.

Water

Being a scarce natural resource in South Africa it is one of the most important
prerequisites that must be met.
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* Farm-land

Enough farm-land should be included.  Regarding what is enough, can be
determined by way of planning.

* Air and sea

It is important that the territory should be bordered by a coast-line to ensure
unrestricted access.  Contact whith foreign countries - links with Western Europe is
especially important, because the rest of South Africa will more and more seek
contact with countries to the North and the East.

* Minerals and metals

These commodities are not essential because the development thereof will urge the
necessity of a foreign labour-force.  It is, therefore, better to import minerals and
ores to be processed, and to be exported again, than to mine them.

4.4 It is a state that is built on its human resources rather than its natural
resources

Of these the following are important:



* 'Re training of our people

* Technological disposition, ability and skill

* Industrial development

* High technology

* An evaluation of all products that are produced in the territory

* The manufacture and export of highly specialised tools, implements and

equipment and components for which there are a market in neighbouring countries

* Generating capital

* Alloy plants

The importance of small business, small industry and family undertakings must be
emphasised, and inmates of the Volkstaat must become familiarised with it and
trained therein.

When the Volkstaat meets the above-mentioned requirements, it can liaise, enter
into treaties, and conclude economic and constitutional relations with other
autonomous countries independently and freely, and on a voluntary basis, to the
mutual benefit of all.

5. CONDITIONS FOR A VOLKSTAAT TO GAIN RECOGNITION

To be put into commission successfully, the Volkstaat will have to be acceptable
for compatriots,
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but also for the rest of the RSA, and to gain international recognition it will have to
confirm to specific conditions as well.

5.1 Acceptance by compatriots

To comply with the acceptance of compatriots, is a difficult task.  Afrikaners
simultaneously experience the loss of power and a power syndrome.  As a result of a
constitutional landslide, and a social revolution that is taking place, Afrikaners lost
their political supremacy, and became a fairly powerless minority of about 6% of the
enfranchised citizens of the RSA Social institutions such as statutory bodies,
schools, and all educational, health and welfare organisations, defence and security
services became accessible to all communities in the open society, and will be



occupied in accordance with the composition of the population, in order to
"normalise" the South African society.  The Reconstruction and Development
Programme is directed towards nation-building and is implementing the ideal for a
new society.

Resistance by minority groups will not be tolerated by the government or the
population, and ultimately it may lead to the absorption, expulsion or even estinction
of such communities (cf Prof JJ Venter in Tydskrif vir Rasse-aangeleenthede,
SABRA, Vol 40, No 4, Appendix 9).

Against these precarious prospects a large portion of the Afrikaner people live under
the delusion of a power syndrome.  On the one hand there is a misplaced self-
confidence of compatriots who are convinced that they need no protection to
entrench the future, the identity and the survival of the Afrikaner people.

On the other hand there is the vigorous approach which seeks to enforce these
situations by means of demands and threats.  Then there are those who are still
claiming the whole country as their nation's territory, whilst others want to
determine the borders of a Volkstaat according to own preferences and demands.

Both these groups will have to be patiently towards the acceptance of the reality,
and to get compatriots to accept this as a prerequisite for the Volkstaat to be
recognised, will take time.  To make decisions hastily, and to determine acceptable
borders for the territory, for which a large portion of the Afrikaner people are not
yet prepared, can be counter-productive and can lead to the rejection of the
proposals.  To make unattainable and unworkable proposals, in an attempt to get the
acceptance of compatriots will lead to disillusionment.  The Afrikaner people will
still have to get to terms with themselves to accept the idea of a Volkstaat as is
defined by the main objective of AVSTIG, and for that, time will have to be allowed
for debates and a maturing process.  The cause will be seriously harmed by any
precipitous action.

5.2 Acceptance by the authorities and the inhabitants of the RSA

'Re government is controlled by the black majority, and the ANC entrenched itself in
the central parlement and in eight of the nine provinces.  'Re interim constitution as
well as the new constitution, that has to be drafted in the following years, reject all
forms of distinction on the basis of race or colour.  A bill of human rights acts as
watchdog to guard against the practice of any form of "apartheid".

The Volkstaatraad, nevertheless, received statutory status through the Interim
Consitution, and Principle 34 stipulates that the new consitution has to
accommodate the Volkstaat if it is accepted by the parties.  For such an acceptance
certain prerequisites have to comply with the following:
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5.2. 1 The Volkstaat is being negotiated for a people, not for whites or for a race
group.  'Me right

of a people to form its own constitutional system is commonly acknowledged.

5.2.2 'Me territory for a Volkstaat must not claim the economic core of the parent
state, or cripple

its territory or deprive it of its natural resources.

5.2.3 Rights and privileges of noncompatriots within the Volkstaat may not be
renounced or taken away.

5.2.4 To effectuate the implementation of the Volkstaat large numbers of people
may not be uprooted and resettled against their will.

'Me question arises why the authorities or other interested parties may approve a
Volkstaat.  The answer is that stability, peace and economic growth can only
transpire where ethnic insurgence, rivalry for political power, labour disruption and
social unrest are not experienced.  It must be accepted that a large portion of the
Afrikaner people will not come to terms with everlasting loss of political power and
social alienation.  The Volkstaat is, therefore, not only of interest to the Afrikaner
people but is also to the advantage of the rest of the RSA.  It will be for the good to
the government of the RSA to co-operate in the accomplishment of a Volkstaat that
will take the above-mentioned prerequisites into consideration.

5.3 International acceptance

It can willingly be accepted that an internal agreement, i c between Afrikaners and
the rest of the RSA, will also receive international recognition.  It has already been
confirmed by pronouncements by difference highly reputed representatives of
foreign governments and international bodies.  'Re question is whether an appeal can
also be made to international bodies or foreign governments to support the
Afrikaner in his aspirations.  One should not rely too much on this, because the RSA
government will also make a counter appeal to such authorities.  What, however, is
true, is that the international world will encourage the RSAto eliminate disruptive
powers and circumstances within its own ranks to promote world peace in such a
way.  It will also be to the benefit of the RSA

Sum-mary:     The conditions for the recognition of the volkstaat will be subjected
to severe demands, and it can be expected that all three interested parties (the
Afrikaner people, the RSA and abroad) will make demands that will have to be
reconciled among them.  The important conditions of time and patience will have to
be stressed.

6. OBSTACLES IN THE WAY OF A VOLK-STAAT



In addition to difficult conditions that will have to be satisfied to secure a Volkstaat,
there are also obstacles towards attaining it that will have to be overcome.  Some of
them will seemingly be insurmountable.

6.1 The distribution of Afrikaners across the whole country

It is well-known that the Afrikaner is scattered over the whole of South Africa, and
that he or she has no heartland, like the black peoples, that are not inhabited by
much larger numbers of nonAfrikaners.  To artificially separate black and white
towns that became economically intertwined, and in that way confirm a population
majority, cannot be regarded seriously.  To declare
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farm-units, that are dependent on foreign labour, as white areas because the farmer
possesses the title deed, holds no constitutional reasoning - the farm with it's title
deed is part and parcel of the relevant province.

Let us take Pretoria as an example.  By virtue of the Group Areas and former
statutes that date back to the period of the ZAR, Pretoria developed as a white town
surrounded by a couple of locations with black residents on it's outskirts.  'Me city
with its white and black residents developed as a unit; the fact that Mamelodi is
situated in another magisterial district means at most that they fall under the .
jurrisdiction of other magistrates.  In essence Pretoria, Mamelodi, Atteridgeville, Ga
Rankuwa and Eersterus share common organs as in the case of Siamese twins.  No
single service c g refuse removal services, Waltloo's or Rosslyn's industries etc and
no office block or hospital within Pretoria can function without the assistance of
residents of the black townships.  To want to maintain the interdependency of a
community in all other respects on the one hand, but wishes on the other hand to
separate it politically and to establish a Volkstaat, is not only not feasible, but
wishful thinking.  This applies to the largest part of the country (cf Carel Boshoff,
Die afbakening van 'n Volkstaat, Appendix 2).

6.2 The vested interests of Afrikaners

The concerns of Afrikaners, also those who are in favour of the establishment of a
Volkstaat, are mostly tied and non-transferable.  It applies not only to the
Afrikaner's residence but also to his or her work - if it happens to be in a office, a
factory or on a farm.  It applies to his or her school, university, technicon, bank,
church, the CSIR the HSRC, Escom, Sasol, Iscor - like himself/herself everything
he/she possesses or is concerned with, lies scattered over the entire country.  The
Afrikaner's cultural heritage - the monument in honour of the Afrikaans language
(Taalmonument) is situated in the western Cape, the Blood River terrain and the
Church of the Covenant is to be found in KwaZulu-Natal, the monument in honour



of women and children who died during The Anglo-Boer War (Vrouemonument)
was erected in the Orange Free State, and the Voortrekker Monument in the PWV
area.  Where does one establish a Volkstaat that serves personal interests and
sentiment?  If our answer would be where most of the Afrikaners live, we are
confronted with the third obstacle.

6.3 The distribution of the black population of the RSA

Pretoria has already been referred to.  What applies here, applies to the rest of the
country - there are more non-Afrikaners living where the Afrikaner has settled; any
population-distribution chart substantiates this.  Comparative statistics emphasise
this.  The growth rate of the black population indicates that the numbers may be 50
million by the end of the century, increasing by 1 million per annum.  The Afrikaners
(whose numbers are decreasing) count more or less 2,8 million.  The PWV
government is presently planning to accommodate 25 million people during the next
20 years.  The majority of black and coloured inhabitants are to befound in the
South, East and North of the country - the same areas where the Afrikaner has
settled and which the Afrikaner has developed.

Where the population of the PWV amounts to 364 people per sq km, that for the
Northern Cape is 2 persons per sq km.  To evacuate a region for a Volkstaat within
such a populous and intertwined society, and then to allow Afrikaners to settle there
to become an absolute majority, will be more difficult than to debur a scrambled
egg, figuratively speaking (cf maps in Annexure 4).

6.4 Labour dependency

'Re Afrikaners' attitude towards labour will be one of the most important obstacles
en route to 6

a Volkstaat.  Foreign labour is such a deep-rooted concern that is could jeopardise
self-determination and the establishment of a Volkstaat to become only a figment of
the imagination. proposals that are aimed at avoiding the necessity of self-activity
(self-employment), have within them the seeds of self-destruction, and no
compromise can be allowed.  Labour is a lever that is not only successfully used
with regard to wage demands and working conditions, but provides a powerful
weapon for any political struggle.  Signs of subordination and servitude will be
eliminated very quickly in any industrial dispensation, i e within the Volkstaat or
with regard to commuting labour or in border industry situations, and the political
order that depends on this attitude, will be irrevocably disrupted.  The elimination of
this obstacle is not based on purism or racism, it is the only built-in preparedness
that can keep the Volkstaat intact.  AVSTIG is of the opinion that this matter forms
the dividing point between the real and fictitious Volkstaat .... the conditio sine qua
non.



7. MATTERS TO BE CLARIFIED

7.1 Citizenship

Citizenship will have to be normalised when the Volkstaat is established.  That is to
say, citizenship will have to be granted to all permanent inhabitants of the land,
along with those citizens who founded the Volkstaat.  International regulations will
apply to immigration, and foreigners in the country will enjoy the customary
accepted protection, but will be subjected to restrictions.  Nationality, being testified
by identification, and certain rights may be granted to prospective inhabitants who
would wish to be united with the Volkstaat or to settle there.  Citizenship implying
franchise and the right to be elected to governmental bodies, however, will only be
granted to inhabitants and prospective inhabitants, who have certain assets in the
Volkstaat, so that a preponderanceofpeoplelivingoutsidetheStaateannotseizecontrol.
This matter is being argued comprehensively by Dr CJ Jooste, member of the
Volkstaatraad, ef Appendix 5.)

7.2 Relations with the RSA

In addition to the establishment of the Volkstaatraad as is entrenched in statutury,
attention must also be given to the relations of the Volkstaat with the RSA and its
provinces, and to locating the borders of a proposed Volkstaat.  Such relations will
evolve by degrees.  As the prospects of selfdetermination gain in momentum it will
necessitate requirements to be negotiated and this, in AVSTIG's opinion, will lead to
an independent state that will most certainly work in concert with other Southern
African states in a commonwealth for mutual benefit.  Different forms of self-
determinationmaybeputintooperationinthatway.
Forthesakeofmaintaininggoodrelationswith the R-SA and its provinces, it is desirable
that the Volkstaat will not have to replace an existing province or would be the
cause that an existing province be abolished, but that initially the stablishment of "a
tenth province" should rather be negotiated.  Ibis province can determine on its own
how to advance towards self-determination.  For that very reason, it appears that the
different provinces are eager to write their own constitutions (which is admissable in
terms of the Constitution), and that these constitutions will not be necessarily the
same (the @cahed assimetric priciple) as, for example, in the case of the German
"Bundesstatell and can for example also be expected of KwaZulu-Natal, that must
still acconunodate a monarchy. (Cf also "Enkele gedagtes oor selfbes~ng", by Carel
IV, cf Appendix 6.)

7.3 Bill of Human Rights

It is being accepted that the Bill of Human Rights, as a supplement to the
Constitutions of the RSA,
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safeguards the principle of equality of all citizens in the RSA Accordingly it implies
that no restriction, regulation or discrimination regarding rights and privileges on the
ground of ethnicity, race, sex or language is allowed.

Aprerequisitefor the establishmentof avolkstaatfor Afrikaners is the demarcation,
occupation and development of certain areas, and therefore it will mean that in the
process of attaining a Volkstaat certain agreements with regard to the proposed
territory will have to be negotiated.  In this regard attention is given especially to
immigration, settlement and resettlement, and the admission to public institutions.
Consequently it will involve labour regulations and the right to raise capital by way
of loans and investments for certain big development projects and infrastructure.

The recognition of the Volkstaat in principle, the demarcation of its borders, and the
implementation of the Declaration in the proposed territory must be negotiated
bevore the Volkstaat becomes a reality.

7.4 Afrikaners not residing within the borders of the Volkstaat

Afrikaners find themselves in a basically unsatisfactory situation at present.  On the
one hand they are living scattered over the length and breadth of South Africa as a
minority in every rural and urban area, absorbed by and dependent on an economical
system which they have to share with nonAfrikaners.  Only at residential level
people can develop an own community life because people sharing the same cultural
values, naturally are inclined to group together.  This distribution pattern as well as
the established mutual interests of Afrikaners and labour dependency as described
under 6.2 and 6.4, are obviously a given reality that cannot be disputed.  No
demarcation of a Volkstaat territory, be a continuous populated area, or a number of
cantons whereafrikaners are more densely concentrated, can solve the problem.  If
Afrikaners are not willing to uproot themselves and to establich new interests in a
new homeland, the pursuit for freedom shall be in vain. (Cf information on
population distribution and growth as put before the Volkstaat Council by Mr Dirk
Viljoen.  Cf Appendix 7.)

A smaller homeland,wherever it maybe, will exclude large numbers of Afrikaners.
When migration of Afrikaners does, however, commence, it must be essured that
thousands of Afrikaners, who cannot or do not want to settle in the Volkstaat, will
where they are settled today.  Their interests, rights and safety may not be ignored,
and even if the Volkstaatraad may not be instructed thereto, this council, to submit a
complete report, will have to make recommendatiaons about how to taelde the
problem.  It should, however, not become its main task.  In AVSTIG's proposal this
matter will be returned to.

7.5 Unworkable expectations



Of the matters that must be elucidated, naive expectations, false solutions and
emotional demands are the most difficult to handle.  Afrikaners generally resist
changes (RC factor).  There are, furthermore, deep-seated emotional, historical and
sentimental roots that refrain our people from being uprooted and waiving events
dear to them.  There is the title deed argument that has no constitutional
significance, but is extremely important in this regard.  'Me inability to fathom the
depth of the change that transpired in South Africa to evaluate the consequences,
and to accept the impact thereof, all lead to surflcial solutions, unreachable
espectations and unworkable proposals.  It obstructs our thinking and must be
handled with discretion and sympathy.

Hasty solutions and proposals, with which the Volkstaatraad or the Government are
also
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confronted, can lead to rejection and resistance.  Time must be allowed and
information distributed, interested groups must be approached and problems
discussed. 7he Volkstaatraad must not scamp its task too hastily.  Festina lente is in
this regard advisable.

8. AVSTIG’S PROPOSAL

These proposals cannot be considered without the preceding introduction and the
contributions in terms of the research and introspectio n with which SABRA, the
Oranjewerkers, AVSTIG and others were enagaged in, should be given due credit
(Cf Appendixes 10, 11 & 18.)

8.1 A territory

7be territory that AVSTIG proposes to be proclaimed as a Volkstaat, is to a large
extent situated within the Northern Cape Province, but also includes a few districts
in the southern Orange Free State and in the western part of the Western Cape.  The
Orange River in the North is not taken as boundary, but rather the watershed to the
North of Philippolis, Fauresmith, Koffiefontein and Jacobsdal.  It is generally
accepted that a river as an international borderline is ineffective, because it may
generate contradictory or competitive interests on either side of it, and may
therefore as boundary, develop into an objedt for dispute (cf Prof Roelf Botha,
Appendix 3).  The Western Cape districts of Vanrhynsdorp, Vredendal and
Clanwilliam as far as Saldanha are included because they form, due to their setting
and character, a natural part of the Northern Cape.  The Olifant and Doring Rivers
being essential resources are the important rivers flowing through these districts, and
at Saldanha, a modern, wefl-equiped harbour which is not of material interest to the
Western Cape can provide import- export facilities.  Harbours at Simon's Town, not
200 km from Saldanha, Cape Town, Gordon's Bay and Mossel Bay are already at
the disposal of the Western Cape.



The North-Western districts of the Northern Cape and the city of Yimberley will not
become part of the Volkstaat due to the irreversible intertwinement of the
population pattern of this region.

As for the following reasons this territory is unique:

8.1.1 Ihe population and population distribution
This territory, of 500 000 sq km has only 760 000 inhabitants - less than 2 persons
per sq km.  The Whites mostly Afrikaners, constitute more or less 120 000, the
Blacks 130 000, and the Coloureds 510 000.  If the more densely populated areas
like Kimberley and the districts of Warrenton, Postmasburg and Kuruman, and the
traditional Coloured areas in the West are to be excluded, the remaining population
will be so small that only about 100 000 additional Afrikaners will effectuate a
majority.

Furthermore, by far the greater part of the territory was never inhabited by Blacks,
and therefore they cannot claim that these parts traditionally belong to them on
historical grounds.  The reason whythis territoryis underdeveloped and unoccupied,
is certainlynot as a resultof a lack of potencial, but because South Africa developed
around four growth points over the time space of three centuries.  They are the
PWV, Durban-Pinetown, Port Elizabeth and the Cape Peninsula growth points.  'Me
Northern Cape has never been considered a growth point.

8.1.2 The agricultural potential of the territory includes the Orange River
Development Project,

which includes the intensively cultivated regions of the Lower Orange and
Vanderkloof-Douglas
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areas.  Here fruit, vegetables, grain and cotton of the highest yield per hectare in the
country are beingproduced.  The Lesotho-
HighlandsSchemeisbeingreassessed,asisnowunderdiscussion, the potential for
agricultural expansion and urban development will be enormous.  'Re whole
proposed scheme can then be completed. (Cf Appendixes 8 & 14.)

The Orange River also offers the prospect to be divided at Prieska, which will result
in part of the flow-off to be redirected and to flow by gravitational force done,
round a bend along Brandvlei, to again join the main stream at Aughrabies.  'This
scheme is investigated for AVSMG by the engineering firm Bruinette, Kruger and
Stofberg. (Cf Appendix 16.)

The Doring River in the South-West transporting high quality unpolluted water from
the Cedarberg catchment area, can be developed into another growth point by



letting the Aspoort Scheme becoming operative.  The investigation been completed.
(Cf Appendix 15.)

'The Olifants River area has for the greater part been developed, and guarantees a
prosperous community, but can still be expanded.  Studies in this regard have
already been carried out.

The rest of the territory lends itself to extensive farming, which is well established.
Wool and meat farming are of the utmost importance, but it is the efflorescent
ostrich-farming industry that really has the potential to thrive under optimally
favourable climaticconditons.  GameandfishofftheWest coast can make a valuable
contribution to the industry.  In the Northern Cape much more can be produced than
can be consumed bythe suggested population of the volkstaat (2-3 million), and with
added value, a profitable export trade can be established.  For further information
the Council is referred to the important study on the development of the Northern
Cape by Dr Vorster Viljoen for AVSTIG during 1993/94. (Cf Appendix 12.)

8.1.3 Technological and industrial development

Ale Afrikaner, as a highly skilled and technically orientated worker, can most
certainly provide guarantee that the technological and industrial developmentwould
be of FirstWorld standard.  The development of natural gas on the West Coast and
solar heating - the Karoo being the region with the highest solar radiation in the
world - and hydro-electric generation, offer new ways to generate energy that will
least affect the invironment as far as pollution is concerned.  The chairman of the
Volkstaatraadonoccasionexpressedtheviewthatthisregion,
couldaptlybedevelopedtobecome the silicon valley of Africa.  Through technical
enterprise, highly specialised instruments, machine accessories, implements, alloy
and chemicals for mines, industries and agricultural products can be provided to the
rest of Africa.  Alloy plants, processed leather and other forms of high technology
can ensure afiourishing economy. (Cf Appendix 17.)

8.1.4 Being a safe investment region for international investments, the
Volkstaat can provide in a growing need for fadfities and other services in
which international investors would be interested in.

8.1.5 Air and sea-passes offered by the Northern Cape with its outstretched
coastline can ensure unrestricted linkages with Western Europe and foreign
countries.  While the rest of South Africa will become more directed towardsafrica
and the East, theafrikanerwouldwant to liaise with his countries of origin in Western
Europe.

8.1.6 The Northern Cape is a tourist country which could hardly be excelled.
As a source of income tourism is considered to have the highest assets.



Namaqualand's wealth of flowers, the Aughrabies Falls, the Kalahari Gemsbok Park,
the outstretched plains of the Karoo providing safe hunting-grounds, a healthy
climate and security aspects will attract tourists from all parts of the world.

Summary. for the Afrikaner people, who as a minority group suffered far-reaching
loss of power and feels uncertain regarding its future, AVSTIG's proposal offers an
opportunity by God's providence,tosetupitsownfuture.  Onlythreecities,with300000-
500000inhabitantsestablished on Volkstaat principles surrounded by technological
and industrial ventures, offer the Afrikaner people a chance to survive, to contribute
to the rest of Africa and to fulfil its mission.

8.2 Declaration of Intent

The occupation and development of the proposed territory for the Volkstaat cannot
occur overnight.  Therefore allowance must be made for time which is needed to
establish the proposed Volkstaat.  When the Volkstaat has been properly established
there must, however, be no second thoughts about is.  Furthermore, safeguards
must be given for the protection of the safety, rights and interests of Afrikaners
within and residing outside the proposed territory.  A Declaration of Intent that
includes these matters, must be taken up by the Constitution Making Body
and included into the new Constitution.  It must at the very least include the
recognition of the er people's fright to self-determination, the outlining of the
Territory, government support and certain safety guarantees and steps to assist
the Volkstaat towards independence.  Timescales can even be added thereto.
The value of the Balfour Declaration in 1917 for the establishment of the State of
Israel must here be kept in mind.

8.3 Steps towards accomplishing the Volkstaat

Along with the Declaration of Intent, that can be seen as the first step towards
accomplishing the establishment of the Volkstaat, the Volkstaatraad must attend to
and make suggestions on further steps towards accomplishing the Volkstaat.
Among these the following can be considered:

8.3.1 The establishment of a Development Council which will have to attend to the
planning and management aspects of the process strategically.

8.3.2 The establishment of a Government Formation Authority
(Staatstigtingsgesag) who can start within the proposed territory with the
structuring of the various departments-to-be, and attend to their establishment and
development.

8.3.3 Setting up Groups or Trek-parties which mobilise support on grass-roots
level, render assistance to families who are ready to resettle, and which can incite a
wide-spread desire and enthusiasm for the Volkstaat.



Ultimately the Volkstaat will be achieved by a growing yearning after self-
determination which will result in resettlement.  When the Afrikaner people becomes
an absolute majority in the propose territory and measures up to all the
predetermined requirements of a Volkstaat, its freedom will then be secured. lie
process will have to be introduced progressively and systematically step by step and
will achieve its independency by a people claiming that territory for itself, elect its
own government, which will enjoys international recognition.
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8.4 Afrikaners not accommodated within the Volkstaat

Afrikaners not residing with-in the boundaries of the volkstaat will be
foundacrostheentirecountry as minor groups, and it is not practical to try to
accommodate them within individual cantons.  The fear to be engulfed and
absorped by the rest of the RSA will still haunt them.  Labour independency will be
difficult to put into practice, and constitutional independency will be impossible or
will constantly be threatened.

Their cultural aspirations towards self-determination must,as far as possible,be
entrenched. ltwill be an uphill struggle under circumstances where a Bill of Human
Rights committed itself to obtaining equal rights for all citizens, nation building
and affirmative action.  Their language and education will continually be
threatened and they will never have the assurance of obtaining a job and enjoying
labour security.  Children who must be accommodated to receive schooling
according to government planning, will occupy everypossible education space and
facility, and an unemployed multitude of about 8 million will compete for jobs,
with an affirmative programme affecting both disciplines. (Cf Anna Boshoffs
submission on education in the RSA to theVolkstaatraad,Appendix 19.)

Afrikaners residing outside the Volkstaat will have to get the assurance that they
will enjoy protection regarding personal safety, assurance of interests and
safeguarding of rights.

]be above must allowfor free movement, professional practice, protection of
property, communitycontrolled education and preservation of languagerights.
Running private schools and maintaining an own community life must be secured.

For this purpose (details have stil to be worked out) the establishment of an
Afrikaner Volksraad or Cultural Council (Kultuurraad), that enjoys constitutional
recognition, is essential.  'Mis council must be financially supported by the
governemnt and must be provided with an own budget.  Examples of similar
groups rights are beingfound in countries like Belgium, Canada and elsewhere,
albeit under continuous pressure and unsatisfactory conditions.



'Mese proposals will, however, never replace the need for a Volkstaat.

8.5  Bill of Human Rights
AVSTIG proposes that through negotiations the Bill of Human Rights regarding
the recognition and establishment of the Volkstaat shall be applied in such a way
that the success thereof shall not be annulled.  It implies that regulations will have
to be made regarding work opportunities, immigration, education, settlement of
small farmers, informal housing, etc, or that will prevent the influx of non-
Afrikaners into developed areas in the sparsely and unpopulated regions in the
proposed Volk-staat territory. nese submissions will have to be accepted as part of
the solution, if there is to be continued with establishing a Volkstaat for Afrikaners
in real earnest.

9. STEPS ALREADY TAKEN BY AVSTIG

9. 1 Research
AVSTIG's research dates back to the work of SABRA being done since its founding
in 1948.  Since 1968 attention had alreadybeen focused on thethen so-called White
growth points, and wasfollowed up in 1980 by submitting the proposals for the
Orange River Development Projects which was indicated as a growth point for a
Volkstaat.  'Re Vereniging van Oranjewerkers, who especially relied on self-action
and growth points, was founded in 1980.  AVSTIG was founded during 1988 and
formulateditspresentproposals.
Importantpresentationsthatwerepublishedduringthattime,are a variety of articles
which appeared in Tydskrif vir Rasse-aangeleenthede; Die Volkstaat as
Afrikanerbestemming (SABRA) and the Freedom Series (Vryheidsreeks) which
include the following books:

Part 1. Selfbeskikking en Sesessie, Die Saak vir die Afrikanervolk, by AWG Raath.

Part2.'nVolkstaatvirBoere-Afrikaners.

LesseuitdiejoodseBesettingvanPalestina,byCjjooste.
Part 3. Grondwetlike Gesprekvoering in Suid-Afrika.  Handleiding vir
Ondersteuners van die Volkstaatgedagte, by CJ Jooste.

Part4.
GrondwetlikeMglynevir'nToekomstigeAfrikanerstaat.'nHistorieseOndersoek,byAW
G Raath.

Part 5. Grondwetlike Beskerming vir Suid-Afrika se Minderhede.  Met Besondere
Verwysing na Menseregte, Selfbeskikking en die Boere-Afrikanervolk, by CJ
Jooste.



Part 6. Afrikaners naapartheid.  'n Verantwoording, met die
KultuurkritieseWerkvan NPvanWyk Louw as Aanleiding tot'n Eie Afrikaanse
Kultuurbegrip, by Carel IV Boshoff.

Part 7.  Afrikaner Self-determination.  A Current Appraisal, by CJ Jooste.

9.2 During 1993/94 a Development Study has been conducted in the proposed
territory.  It was undertaken by Dr Vorster Viljoen, a developmental economist who
aquired considerable experience in relevant fields.  He is assisted by a panel of
specialists, amongst others the following:

Mr Johann Wingard (chairman)
Mr Carel IV Boshoff (secretary)
Dr Dan du Plessis (economist)
Mr Frans Jacobs (economist)
Mr Louis Heyl (economist)
Mr Dirk Viljoen (planner)
Prof Nic Wessels (technologist)
Dr Thinus Basson (technologist)
Prof jozef Henning (entrepreneur)
Mr Anton Jooste (entrepreneur)
Dr Willie Schoeman (entrepreneur)
Mr Appie Pienaar (accountant)
Prof Carel Boshoff (principal)
(Cf Appendix 12.)

9.3 A Volkstaat Investment Fund (Volkstaatbeleggingsfonds) was registered in
1993.  An asset of
R200 million to be collected within two years is envisaged to sponsor this
enterprise. (Cf Appendix
13.)
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9.4 During 1991 Orania was bought, a construction town of the Department of
Water Affairs which had been developed on the banks of the Orange River.  'Me
town was then experiencing decay, and is now being run as a Volkstaat town where
businesses are practised and all labour is done by the Volkstaters themselves.  Since
its purchase Orania attracted international attention, and during the pastyea.rs a
succession of Radio, TV, newspaper and magazinejournalists from all parts of the
world have visited the town and sent positive (and negative) reports into the world.
The most important matter, however, is that the community is established as a
Volkstaat town, and is putting to the test the principles of a Volkstaat, as envisaged



by AVSTIG.  About 400 Volkstaat pioneers, consisting of a variety of young
people, old folk and children, entrepreneurs and pensioners, highly skilled workers
and manual labourers, have settled here already and are at the present practising 53
business undertakings.  Almost 100 children attend school.  In principle the
Volkstaat for Afrikaners has been established in Orania.

. APPENDIXES

'The following appendixes, attached to this submission, supplied information for the
compilation of this report:

1. Constitution of the Afrikanervryheidstigting (AVSTIG) 1994.

2. Carel iv Boshoff, Die Afbakening van'n Volkstaat.

3. Prof P Roelf Botha, Geopolitical Units as a basis for a Regionalised
Constitutional Dispensation

for South Africa, RSA 2000, Vol 10 No 2, 1988 RGN.

4. Maps and tables.

4.1 Density of population RSA, Whites and Blacks
4.2 Density of population RSA, Coloured and Asians
4.3 Population distrubution 1991.
4.4 South African's population growth from 1900 - 2020
4.5 Projected population of Black towns - PNW
4.6 Northern-West Cape where the Afrikaner Volkstaat is proposed

5. Burgerskap.  Submission by dr CJ Jooste to the Nation-state Council.
Burgerskap in die Volkstaat - vir oorweging CWH Boshoff AVSTIG 15 junie
1993.

6. Enkele gedagtes oor selfbeskikking, Carel iv Boshoff.

7. Gegewens oor bevolkingsgroei en bevolkingsverspreiding in die RSA, as
submitted by Mr DJ

Viljoen.

8. Alternatiewe voorstelle vir die Lesotho-Hooglandskema - Prof DG Midgley,
Investment and the Water Supply Infrastructure.  Proposals by Mr Ben Sciffert,
Engineer NTK

9. LotvanMinderhedein'nEenheidstaat.
ProfjFVenter,Dievolkstaatinverhoudingtotander moontlikhede.  Tydslwif vir Rasse-



aangeleenthede, SABRAVol 40 No 4, Okt-Des 1989 bl 66 - 71.  Dr CJ jooste,
Grondwetlike Beskerming vir Suid-Afrika se minderhede; Vryheidsreeks nr 5.

10. CWH Boshoff en andere, Die Volkstaat as Afrikanerbestemming SABRA
1989.

11. Die Vryheidsreeks 1 - 7.

12. Ontwikkelingstudie van die Noord-Kaap en aanliggende distrikke,
FVViljoenjunie 1994 (Draft).

13. Bekendstelfing van Volkstaat Beleggingsfonds (VBF) vir Noordwes-Kaap
Volkstaters. (Draft)

14. The Orange River Development Project as the Nucleus of an Afrikaner Nation
state, CVM

Boshoff.  Tydskrif vir Rasse-aangeleenthede, Cf 9 above.

15. Besproeiingspotensiaal van die Olifants-Doringriviergebiede, Cf Study: Aspoort
Irrigation
Project.

16. Maps on the Orange River Development Scheme.

16.1 Water maps of the RSA
16.2 Orange River Project
16.3 Proposed Prieskaboog.  Details by Bruinette, Kruger and Stofberg will be

submitted.
16.4 Preference areas for Afrikaner settlement
16.5 Verslag van Dr Verwoerd se toespraak oor Oranjeplan.  Die Burger

24/10/63

17. Mr JH Wingard, Die Ekonomiese Vooruitsigte vir die Volkstaat.

18. Appendixes B - E of the submission to the multiparty Negotiating Forum by
AVSTIG 1993.

19. Cf Voorlegging oor Onderwys aan die Volkstaatraad by Mrs A Boshoff



S.A. Gunowners' Association

2 February 1995

SAGA represents the interests of South Africa's licensed firearm owners whose numbers are
now approaching 2 million. Firearm ownership in this country is controlled by the Arms &
Ammunition Act which:

1. Makes unlicensed possession illegal;

2. Places the granting of licences at the discretion of
the Commissioner of Police;

3. Does not permit any appeal to the Courts against the refusal of a licence.

Lawful firearms ownership is therefore at the arbitrary discretion of a State-appointed official.

Civilian firearm ownership is a basic common-law right.  Historically, governments have
curtailed or even removed that right not as a means of crime prevention but for political
reasons.  Our history, as well as that of other former colonies, shows that the colonial powers
imposed laws against possession of firearms in order to maintain control over their indigenous
colonial subjects.

It is  an incontrovertable fact that in no country in the world has gun control legislation
reduced the incidence of armed crime or succeeded in keeping firearms out of the hands of
criminals.

Gun control laws, therefore, affect only the law-abiding.  It is also a hallmark of dictatorial
regimes that they reserve for themselves and their security forces the right to armed power by
disarming their citizenry.  The truly democratic attitude was expressed well by a Swiss
commentator who stated that if guns mean power - then guns belong in the hands of the
people.

It is significant that black lawful ownership of firearms has escalated to the extent that today it
is estimated that approximately 50% of licence-holders are black.

Two significant factors emerge from this.  Despite the large number of licensed firearms, the
incidence of armed crime by licensed owners is, according to the Police,  'statistically
insignificant".  The 1993 Report of the Goldstone Commission inquiry into the illegal use of
firearms bears this out.  Secondly, it is evident that vast numbers of  law-abiding citizens need
firearms to protect  their persons, families and property against criminals.  It is universally
acknowledged that no country's police force can guarantee the safety of every citizen; our
situation is worse than most, with a criminal homicide rate six times higher than that of the
USA.

Apart from legitimate sporting and recreational use, firearms are fundamental and essential to
the practical implementation of the basic human right of self-defence.



Denial of the right of firearm ownership to civilians is not comparable with true democracy.  It
denies the people the means to resist government tyranny;  and giving the State's security
forces the monopoly of armed power, invites government succession not through the ballot-
box but by military coup.  Modern history provides all too many examples of this.

SAGA accepts that civilian firearm ownership is not an absolute right.  It is subject to
limitations so that the interests of the State and-society can be served by denying firearms to
those who would use them for unlawful purposes or are personally unfit to possess  firearms,
eg by reason of mental instability, drug addiction, etc.

Nevertheless, SAGA submits that the right of the law-abiding citizen to possess firearms for
legitimate purposes should be entrenched and that the powers of the State to infringe that right
should be limited and strictly defined.  Moreover  this right should not be subject to
administrative arbitrariness and affected persons should have recourse to the Courts.

SAGA accepts that this is too broad and complex a matter to be dealt with in necessarily brief
written submissions and would welcome the opportunity to appear before the appropriate
Theme Committees so that all aspects of our submissions can be canvassed properly and basic
principles established, prior to formulation of a  formal draft of our Constitutional proposals.

Ian Lehr
CHAIRMAN
SA GUNOWNERS' ASSOCIATION



Mev.  C.M. Smit
27 / 1/ 1995

Vind asseblief hierby ingesiuit dokumentasie soos versoek.  Ons vertrou dat die inligting
van waarde sal wees vir voorlegging aan die Grondwetiike Vergadering, veral vir die
voigende:
Theme Committee four.

1 . Constitutional principle to: An entrenched bill of rights

Theme Committee six:

1 . Commission on gender equality

Dankie vir u belangstelling.

C. M. SMIT (MEV)

SEKRETARESSE: FOKUS AREA VIR MISDAADVERWANTE STUDIES

SOUTH AFRICANS' VIEWS ON THE
LEGALIZATION OF PROSTITUTION IN THE RSA

WJ.  Schurink

The public's perception of prostitution makes it clear that one needs to be very sensitive
regarding the legalization of prostitution.  The majority (72 %) of the sample of 2 154
respondents in a country-wide survey conducted by the HSRC in 1993 stated that
prostitution should not be legalized under any circumstances, less than 20 % were of the
opinion that prostitution could be legalized or decriminalized, provided that rigid
measures of control be implemented, while 7.0 % and 3,2 % respectively felt that
prostitution should be legalized and regulated in certain areas only or that it could be
legalized without any preconditions.  A breakdown of these figures according to cultural
group showed that more (81,91 %) colored than black (73,67 %), Asian (66,33 %) or
white (65,85 %) respondents were against the legalization of prostitution.  Asian
respondents who favored the legalization of prostitution, in contrast to other racial



groups, seemed to favor the possibility that prostitution be legalized and regulated in
certain areas only.

MANAGING MORALITY IN THE CITY:
AN EXPLORATION OF THE VIEWS OF
SEX TRADE PARTICIPANTS, SANAB
OFFICERS AND THE GENERAL
PUBLIC ON HOW PROSTITUTION
SHOULD BE DEALT WITH

Willem J. Schutink

Head:
Focus Area for Crime and Related Studies
Group: Social Dynamics

Human Sciences Research Council

Paper presented during the conference entitled..
"Commercial Opportunities in Rejuvenating
Johannesburg" at the Parktonian Hotel, Johannesburg,
30-31 January 1995

INTRODUCTION

It is generally believed that shared morals and ethics bind people to one another and
that they are a prerequisite for social order.  Secondly, it is assumed that society would
disintegrate if such bonds should break down.  Thus it is understandable that the public
moral order should be maintained.  This is done by utilizing the law.  In this regard David
Richards (1979:1231) writes: "Criminal penalties identify and stigmatize certain moral
wrongs that society at large justifiably condemns as violations of the minimum boundary
conditions of civilized social life.'



It is important to appreciate that moral views enforced by the law cannot merely rest on
social convention or tradition.  Richards (1979) correctly points out that moral beliefs are
characterized by mutual respect, universalization, and a limited degree of chance.
Furthermore, it must be noted that the foregoing view is incompatible with the moral
theory of human rights which is very much part of the 1993 Constitution of the Republic
of South Africa.

Interpersonal violence (e.g. murder, assault and rape) and the taking of property (e.g.
robbery, burglary and theft) are typically regarded as crimes since they entail an
offender and a victim, and imply that harm has occurred.  In contrast, in activities often
referred to as public-order crime - such as gambling, drug abuse, pornography and
prostitution - it is unclear whether an offender or a victim exists, or that harm has
occurred (cf.  Beirne & Messerschmidt 1991).  While some experts are of the opinion
that victimization remains a critical element of these activities (e.g. prostitutes are the
harmed victims of commercial sex, women are the harmed victims of pornography and
drug addicts are the harmed victims of drug pushers), others believe that as long as
these behaviors do not involve non-consenting adults and children, they should not be
regarded as crimes.  "The argument goes that because these activities amount to willing
exchanges between a supplier of some goods or service and a customer, no victim’s
complaint accompanies the 'crime'.  With no complaint, the law is extremely difficult to
enforce ... Indeed, the attempt to enforce laws that, due to the nature of the activities
they proscribe are largely unenforceable, may contribute to crime by enhancing
disrespect for the law' (Little 1989:348).  Morris and Hawkins (1970) correctly point out
that attempts to use the criminal law to prohibit such "victimless crimes' stimulate
organized and other crimes.  There is a third position, namely that a certain measure of
morality should be ensured by laws in order to maintain public order.  Exponents of this
viewpoint hold that those who violate these public-order laws, harm the overall social
order.

[Editor’s note: the full contents of these publications are available from HSRC
or from the Constitutional Assembly Resource Centre]



3 FEB 1995

PHOTO SWIFT AGENCY

Appropriate Judicial System

The Principles Of Justice

Keeping in mind the specific phase of history underlying South Africa's current judicial system, the

principles of justices to be contained in the new constitution, should draw on socialist rather than capitalist

values.  Th-is would mean that change of/in the judicial system should not only affect the system as a

whole but most emphatically its bottom end.

Take a plaintiff in a Small Claims- Court case who works without a so-called professional legal adviser

such as a lawyer.  Such a plaintiff is held in rather low esteem by current courts throughout the whole of

the country.  The Principles of appropriate justice should give a plaintiff who runs his/her own case more

leeway.

Similarly on the Magistrate Court level, defendants who choose not to be represented by so-called

professional legal advice, but who nevertheless display good knowledge of legal procedures should be

kept in higher esteem by future courts.



The principles of justice under debate should furthermore shift the onus of proof back

onto the state, and In such a way revert certain clauses contained in various Amendments

of the Criminal Procedures Act.

A defendant should be presumed Innocent until the prosecution together with the judge,

has shown his/her guilt.  A defendant should not be the one to prove the State’s case, at

least not in a system of justice based on socialist principles.

However, all defendants must also be accorded the right to professional legal advice,

even in such conditions as to where the defendant cannot afford a lawyer; a State lawyer

should then be accorded to him/her.

A further appropriate principle of justice should be consistency.

With regard to the terrible history of bail abuse under Apartheid, no bail should be

granted for violent crimes such as any offence that incurs bodily harm.  Yet, the purpose

of the judicial system should be geared toward rehabilitation rather than "punishment".

This would indeed constitute a revolution in a revolution when guiding an offender back

into normal communal life turns into the driving motive behind judges' decisions!  It could

be achieved, though, and could form a firm base for bottom-end principles of justice,



Subsequently to enshrining this principle in the new constitution, all institutions

secondary to the Judiciary system such as prisons--, welfare homes, boystown ,

girlstown ,drug rehabilitation centres, etc. need to be reviewed in the light of above.

Certain clauses which are currently being enacted by means of the amended

Constitution of the Republic of South Africa .Act 200 of 1993, need also be considered

under new terms.  No difference is drawn there between a detainee, a person on trial

and a sentenced prisoner e.g.. It is also stated there that every South African has a right

to life while simultaneously courts of law operating within the framework of that very

same constitution hand out the death penalty as a legal form of "punishment".  This

would be a contradiction par se and has no place in the rules and regulations underlying

a free and democratic society.

Similarily, limitations on fundamental rights, or the restrictive interpretation of certain

clauses, have no place in the constitution of a country which has experienced severe

exploitation and ruthless vice versa ignorant law enforcement in its immediate past.

This does not means however, that no separate law over the declaration of a state of

emergency should exist, but it means that this law of state emergency should be drawn up

with the utmost care and fundamental human rights deeply entrenched in it.  Only during

a state of emergency can a government order the restrictive interpretations of certain

laws, because such Is the nature of a state of emergency, but limitations of fundamental

human rights plus states of emergency should never again become means to achieve



political, even criminal aims, turning judicial mechanisms into an extended arm of

unlawful government!

With a few words I have highlighted in the above expose the most important principles of

appropriate or socialist justice.  Obviously, many more points of criticism could be

raised, but by going through the above point for point it is possible to identify the main

shortcomings of current legal principles applied in this country.

Text by: Ralf G Will



CITZENS COMMISSION ON HUMAN RIGHTS

30 January 1995

We appreciate greatly, as citizens of South Africa, the opportunity extended to us to contribute
to our new Constitution.

I believe our Declaration of Human Rights for Mental Patients falls in the area covered by
"Theme Committee 4".  I understand that we are slightly late with our submission, but
considering the seriousness with which we view this area of Human Rights, we felt it necessary
to make absolutely sure we were satisfied with the end result of our Declaration.

We hope that our input lends itself to serious consideration and influences the final result within
this area.

We look forward to the resultant New Constitution with anticipation.

P.  SONDERGAARD

EXECUTIVE DIRECTOR

A DECLARATION OF HUMAN
RIGHTS FOR MENTAL PATIENTS
Drafted by the Citizens Commission on Human Rights

A. No person, man, woman or child, may be denied his or her personal liberty by reason of any mental
illness or deficiency, so-called, without a fair jury trial by laymen and with proper legal representation.  This to
be supplied by Legal Aid is such is available and requested.

B. If properly committed in a fair jury trial by laymen, and with proper legal representation, a mental
patient has the following necessary rights and may not be deprived of any civil, political, personal or property
rights without due process of law.

C.
1. Any patient has the right to be treated with dignity as a human being,

2. The right to equal hospital amenities without distinctions as to race, color, sex, language, religion,
political opinion, social origin or status by right of birth or property,

3. The right to have a thorough and competent physical clinical examination by a registered general
practitioner and not a psychiatrist, to ensure that one's mental condition is definitely not caused by
any physical illness, injury or defect, and the right to seek a second medical opinion from a general
practitioner of one's own choice - if so desired,

4. The right to choose the kind or type of therapy to be employed, and the right to discuss this with a
general practitioner of one's own choice, at which time the side effects of any treatment must be
made clear.



5. The right to accept or refuse treatment, and in particular, the right to refuse, or one's relatives to
refuse, sterilization, electric shock treatment, insulin shock, narcosynthesis, lobotomy, transorbital
leucotomy, aversion therapy and any drugs producing unwanted side effects.

6. The right to make complaints officially without reprisal to an independent board, in no way
connected with the hospital or its personnel, as to any torture, cruel treatment or inhuman or
degrading treatment or punishment received.  Such complaints may not be ignored by any
independent board on the specious basis of "mental condition,"

7. The right to have a legal advisor, to take legal action and to have private interviews
with a legal advisor.

8. The right to seek discharge in a fair jury trial by laymen, and with proper legal
representation if an involuntary patient, or the right to discharge oneself at any time if
a voluntary patient.

9. The right to manage one's own property and affairs with a legal advisor, if necessary,
or if deemed completely incompetent by jury trial to have a State appointed executor
to manage such until one is adjudged competent.  Such executor to account to the
patient's next of kin, or legal advisor, for the actions taken by such executor.

10. The right to see one's hospital records and to take legal action with regard to any
false information contained therein which may be damaging to one's reputation.

11.  The right to sue psychiatrists, their associations, and/or the institution for unlawful
commitment, false reports of condition or damaging treatment.

12. The right to have no stigma attached to one's reputation by reason of having
been in a mental institution.

13. The right to work or to refuse work, and the right to receive just compensation
on a pay-scale comparable to union rates in similar work, for any work performed
while
hospitalised.

14. The right to education or training so as to enable one better to earn a living when
released, the right of choice over what kind of education or training is received,

15. The right to receive visitors and a Minister of one's own faith.

16. The right to make and receive telephone calls and the right of privacy with
regard to all personal correspondence to and from anyone,

17.  The right to freely associate or not with any group or person in the mental
institution.

18. The right to a safe environment without having in that environment persons placed
there for any criminal reasons.



19.  The right to be with others of one's own age group.

20. The right to wear personal clothing, to have personal effects and to have a secure
place in which to keep them.

21. The right to daily physical exercise in the open,

22. The right to a proper diet and to three meals a day

23. The right to hygienic conditions and non-overcrowded facilities.

24. The right to sufficient, undisturbed leisure and rest

25. The right to medical treatment for ordinary physical illness.

These rights may in no way be violated by anyone for whatever reasons arid in
particular these rights can not be subjected to modifications by reason of professional
or political opinion.  If the State has determined  through a fair jury trial that it has
the right to detain anyone for mental illness or deficiency, so-called, then it must
provide the services, facilities and staff to properly care for those whom it has
detained.  If the State can not properly provide such, then it has no right to so detain
anyone on the basis that it is for the individual's welfare that he is detained.  The
above rights are deemed absolutely essential for human conditions.  Any other
conditions are inhuman and should not be tolerated, condoned or supported.



University of Durban-Westville
W (031)820-91 11

DEPARTMENT OF SCIENCE OF RELIGION

30 January 1995

Dear Sir

With reference to the invitation to the general public to contribute to the general discussions on a new
Constitution for South Africa I wish to make the following comments regarding what contributions are
coming form the Indian community.  But it is in the cultural interests of a community that one voices an
appeal for cultural, religious and educational rights to be respected.  In view of this provision should be made
for the recognition of cultural rights for all communities and that these should be adhered to in every way
possible.  I shall be most happy to contribute to further discussions in the matter, but this will naturally
depend on how best this can be done. Perhaps some response from the Constitutional Assembly will help to
clarify this.

Thank you.

Yours -1 faithfully

---------------

DR T NAIDOD
ACTING HEAD OF DEPARTMENT



University of the Western Cape
FACULTY OF DENTISTRY

ORAL  HEALTH CENTRE

ORAL HEALTH COMMITTEE

2 FEBRUARY 1995

The Water Fluoridation Sub-Committee of the Oral Health Committee, set up by the
Minister of Health to formulate a plan to improve the oral health of the citizens of
South Africa, would like to make a recommendation on health for the new
constitution.  We are. concerned that there is very little reference to health and the
citizens right to health in the interim constitution and hope that this will be, rectified
in the new constitution

We. are concerned that the reference. to the rights of the individual in chapter three.,
of the interim constitution may jeopardise the implementation of legitimate-
government policies to advance common good eg. the implementation of water
fluoridation to reduce the incidence of tooth decay.  Fluoridation has been proven to
reduce the incidence tooth decay by about 50%.  It is the most effective way to
prevent tooth decay in a community, irrespective of race, class, gender, age or
educational level.

In terms of section 26(2), the right to freedom of economic activity, the important
consideration of "Public health" and ''environment" has not been mentioned as those
issues to be taken into consideration under this clause.  We suggest that "public good"
be given priority in relation to rights generally.

For a more detailed motivation fur these changes, we invite you to contact me at
Ph. no. (011) 407 8659 or fax (011) 339 2044.

Gonda Perez
Chairperson, Fluoridation Sub-committee,



06-02-1995

THE BLACK SASH
Pretoria

The right to life should mean exactly that.

If an individual is not allowed to take someone’s life, then neither should the State be allowed
to do so.

Nor should the State expect any of its citizens to take the gruesome responsibility of executing
another person.

We urge that the final constitution should explicitly outlaw executions and bring our
constitution in line with international trends by totally abolishing
the death penalty.

Isabel Pretorius, for The Black Sash.



University of the Western Cape

FACULTY OF DENTISTRY

ORAL HEALTH CENTRE

DEPARTMENT OF COMMUNITY  DENTISTRY

26 January 1995

NEED TO GIVE HIGHER PRIORITY TO HEALTH IN THE NEW  CONSTITUTION

The UWC Faculty of Dentistry would like to make two important recommendations for the, new
Constitution, It is our belief that the public health and well being is profoundly influenced by the
nature of this and other legislation, and it is therefor crucial to ensure that the Constitution enables
appropriate and proven public health measures to h c implemented.

The ISSUE of individual rights and the COMMON GOOD

The primacy given in chapter three of the Interim Constitution to fundamental, rights of persons,
both natural and juristic, raises the concern that the implementation of legitimate government
policies to advance the common good may be jeopardised by reliance on competing individual
rights.

Sadly, the oral health sector has seen some striking examples of proven public health measures
withheld from the community under pressure from small groups of volatile but well funded
individuals.  The scientific literature, which contains volumes of. bio medical, economic and social
evidence on the efficacy and advantages of water fluoridation in preventing tooth decay, also
provides us with many examples of campaigns that failed, because the common good was sacrificed
for the individual rights of a few.

It is our opinion that public health provides this and many other examples (;such as
immunisation, anti-pollution and road safety legislation ctc.) where the well being of the
community as a whole has been substantially and irrevocably advanced by public health
interventions.  Such measures can only be successfully introduced if the primacy given to
advancing the common good is already clearly establishes

While it is true that section 33(1) allows for limitation of rights in the publi. c interest, it should
not be necessary for government to bear the onus of proving that its interest in matters such as
the public health, is a substantial one.  'Ihe substantiality of such interests should be stipulated as
an irrebuttable, presumption in the Constitution, Once important matters of common good, such



as the public health, are at stake, it should remain only) for government to prove that the
intended measures are rationally tailored to the objective.

Such prioritising of the common good is already effected in relation to the right to freedom of
economic activity in section 26.  In terms of section 26(2), the right to freely engage in
economic activity (as provided for a section 26(1), "shall not preclude measures designed to
promote the protection or the improvement of the quality of life, economic growth, human
development, social justice, basic conditions employment, fair labour practices xs or equal
opportunity for all, provided such measures are justifiable in an open and d democratic society
based on freedom and equality".

Notable for their absence in section 26(2) are the important considerations o)f "public health"
and the "environment".  Should section 26(2) remain in place in the new Constitution  these
considerations should be added.

It is recommended, however, that section 26(2) fails away in the new Constitution, in favour of
a provision prioritising matters of common good in relation to rights more
 generally.  There is indeed no reason why the common good should only be prioritised in
relation to the competing right of freedom of economic activity.

It is therefore recommended that section 33 be supplemented by an expand 5d form of section
26(2), which would fall away.  The additional section would approximate tt. c following.

"The rights entrenched in this Chapter shall not preclude measures designed to promote the
protection or improvement of the quality of life, economic growth, human development, public
health, environment, social justice, basic conditions of employment, fair labour practices or equal
opportunity for all, provided such measures are justifiable in an open and democratic society
based on freedom and equal.

The right to "optimal health".

We also wish to express our concern that the statement in section 29 dealing with the right of
the public to protection of their health is vague and negatively phrased: "E, very person shall
have the right to an environment which is not detrimental to his/her well being". We believe that
the State should have the more positive responsibility to ensure that al members of our society
have the opportunity to attain "optimal health".  It is therefor recommended that an additional
right of every person to "optimal health I be included in the Constitution..

For detailed Motivation for these changes we invite, you to contact either myself or Professor
MH Hobdell at the UWC Oral Health Centre (Phone 328116; Fax 323250).

DR NEIL MYBURGH
CHAIRPERSON : DEPARTMENT OF COMMUNITY DENTISTRY



Legal Resources Centre
National Office

6  February

The Right to Housing

I shall be grateful if you  would kindly note that in my personal capacity, I endorse the document on
this topic which has been submitted by the Development Action Group.

I would be very grateful if you would add my name to the list of persons supporting that
memorandum.

G M Budlender.
National Director.



[Editor’s note: document’s spelling retained as is]

REFORM    INTERNATIONAL   CHURCHS   ASSOCIATION OF SOUTH AFRICA

30/01/95

INFORMATION CONCERNING CHURCHS

the government of apartheit.that says the department no longer list the names of church organisations because all religion

people have freedom so we fill this law must be disceised by our government of unity because our churchs were distroud by

this law no desciplins in churchs beouse every bard is free to open his church, there is no law gavening churchs. that is also

problem because the law have no righty to the church be cause theyare not reguster fo the govenment on they are no suposed

to register no government department is authorised by law to intervene in religious matters. we fill the law must take part

tochurchs and gavenment must do something to this ifact because if youhave acase in court there is no, procedure. the

apartheith law or governmenti sais the most important fact to remember is in this country complete freedom of religion

prevails and every person is entitled to that freedom
yes every body can belong to any church.we want the govenment must also be free to intervene were isproblems in our
churchs there mustbe law from the govenment ofunity that govenmen't the churchs

in July 1987 onthe above the department have dtc:bded the matters wi not the concernt church s and stated only theba.ek

churcs this was the reaso for greati contlict to religious people thenks    [sic]

CHIEF GENERAL DIRECTOR ARCHBISHOP V.J MYONA



ANIMAL GROUPS ALLIANCE (AGA)

WESTERN CAPE BRANCH

29th January 1995.

THEME COMMITTEE IV- CONSTITUTIONAL PRINCIPLE II : AN ENTRENCHED BILL OF RIGHTS

The Animal Groups Alliance herewith submits a respectful plea to have the following clauses entrenched in the Bill
of Rights in the new Constitution of South Africa:

CLAUSES FOR THE PROTECTION OF LIVING CREATURES/ANIMALS

MOTIVATION

Because research has proved that abuse of animals is inextricably linked to abuse of other humans, it is the
responsibility of the state to legislate for the protection of animals, thus teaching its citizens by example to
treat all living creatures with respect, compassion and dignity, without the infliction of stress of suffering.

Current legislation for the protection of animals, which is provided by the Animals Protection Act (1962)
and its amendments, is inadequate, as it does not provide satisfactory protection for animals/creatures used
in research, medicine, entertainment, the beauty industry, the food industry, domestic animals, working
animals, animals used in sport and wild animals/creatures.

A proposed animal protection policy for new improved legislation      which    will    protect     all      living
creatures/animals, is currently being drafted.

RECOMMENDATION:

1. The formulation and enactment of new and improved legislation for the protection of animals/creatures;

2. The inclusion of clauses on Animal Protection in the Fundamental Bill of Rights in the New Constitution of
South Africa.

Domestic animals

For the purposes of this clause, "domesticated animal" means all animals which are deliberately bred for the pleasure
or use of human beings.  Their interests shall not be superseded by the interests of humans.

Every domesticated animal shall have the right:

a) To water, food, shelter and an environment conducive to its dignity, health and well being;

b) Not to be subject to neglect, torture or abuse;

c) Not to be subject to research practices, or required to perform work which is detrimental to its health,
dignity, or well being.



Wild animals

a) Have a fundamental right to co-exist alongside humans on this planet;

b) All wildlife animals/creatures should have the right to
their natural habitat.  Furthermore, their natural habitat should not be threatened by the human population
explosion and by mining;

c) Humane alternatives to culling should be researched and developed;

d) Hunting as a sport should be discouraged and phased out for humane reasons.

Thanking you,
Yours in the struggle,

Deborah Schein
Animal Groups Alliance
Western Cape Branch



UNIRESEARCH FOUNDATION

DELIVERED BY HAND

2nd February 1995

CONSTITUTIONAL MATTERS
Thank you for the opportunity to propose a contribution to the future of this country.

The writer would like to introduce himself as follows:

The writes works behind the scenes, still at this time, for human rights at)d spent nearly two years in exile in the
Netherlands under the protection of the United Nation’s High Commissioner for Political Refugees.

Furthermore, the writer did extensive research in

Political structures,
Social structures,
Law and order,
World economy,
Natural resources and disasters, Evolution and religion,
Physics and it's relative implications,
Psychology in the structures of manmade systems and holds a doctorate in Orthodox Philosofy and Anthroposofy.

Our aim i-s to work for justice for the poor world-wide, also for those who are suffering otherwise, because of the
incompetence of others.
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We propose that a

CONSTITUTIONAL INFORMATION COMMITTEE

be established. because no law will control people without the people understanding why they may not engage
themselves in certain actions.

Proper communication is the only solution to obtain peace and justice.

Such information activities can start immediately because there are certain basic principles in everything which must
be obeyed without the letter of a specific law or other constitutional structure.

In other words - Democracy and Responsibility must be ,P
explained to the fullest.

For the sake of getting a basic understanding of our reasoning, we enclose a newspaper article which was recently
published. and written by the writer.



We offer our services as a Conflict Resolution Foundation on all levels to the Government and guarantee unusual
positive results.

Unfortunately we learnt about your invitation for proposals very late but we trust that the broad outlines of our
proposal will interest, you to such an extent that you will wish to use our services.  We look forward. in hearing from
you in this regard.

Our. basic principles will ,-,ensure that, all six committees will be accommodated and that every citizen will react
according to their specific identity and responsibility in a given sphere,.

JULIUS     SCHOLTEMEYER
CHIEF EXECUTIVE : UNIRESEARCH FOUNDATION

NATURAL BORN KILLERS...’CATER FOR THE WEAKER ONES’

Dr Judius Scholtemeyer, Uniresearch Foundation,POBox2386,Dennesig,writes: D. Gomersall and Dr Ockie Stuart must,
like many others worldwide, begin to understand what responsibility and democracy - which walk hand in hand - mean:
Democracyistheresponsibilitytounderstandyour freedom and then to live according to the limits of your freedom because one will
only stay free in a given sphere if you do not abandon the basic principle.
For example, does one get a speeding fine if one stays within the speed limit?
Any system is only as strong as the weakest component of the system.
Therefore, if these two individuals claim to be able to think for themselves and others with the strength and responsibility they
claim to have, they will in fact protect themselves by not allowing violence or any other type of anti-social behaviour.

ORIGIN OF CHAOS
Criminals are created by the so-called strong ones themselves and then they prosecute what they created and allowed because
they cannot see that they are the origin of the chaos.
In principle, the strong ones cannot think back to the origin of the problem because they cannot see themselves.
Everybody wants to have a say in society today.  This is beginning to sound much like a shortwave radio station at night when
one station overlaps the other, making ifdifficulttoreceiveanythingclearly.
A Frequency Modulated (FM) principle is the best because it does not reach very far and it is clear.  So, STAY within the limits
and you will stay free and clear.
It must be very dark in the minds of many when we listen to the short sighted solutions and arguments.  In the end, it is
governments accusing the citizens AND vice versa, whilst everybody abandoned their ;pecific spheres on some or other level.
After all, ,who votes and who campaign for the vote?  All parties are guilty.

SCIENTIFIC APPROACH
Chaos is being created worldwide because of the fact that most people are only looking to their own interests in some or other
sphere.  The only way to protect own interest is to cater for the weaker ones in each and every sphere of life.
To ask for scientific proof about the effect of the violence on the viewers is useless.  Science can hardly measure anything.  It is
this scientific approach which creates robots out of humans.
For example, science could not even foresee the hole in the ozone layer.  They cannot even find a cure for AIDS, whereas the cure
is very simple - stay within your spheres!
Also, if the two writers start to measure their strength according to the weakness of others as well as how much negative
impulses they can absorb, they must have lost theiremotions and the feeling for

Criminals are created by the so-called strong ones themselves and then they prosecute what they created and
allowed because they cannot see that they are the origin of the chaos.
In principle, the strong ones cannot think back to the origin of the problem because they cannot see themselves.
Everybody wants to have a say in society today.  This is beginning to sound much like a shortwave radio station
at night when one station overlaps the other, makingifdifficulttoreceiveanythingelearly.



A Frequency Modulated (FM) principle is the best because it does not reach very far and it is clear.  So, u stay
within the limits and you will stay free and clear.  I It must be very dark in the minds of many when we listen to
the short sighted solutions and arguments.  In the end, it is governments accusing the citizens and vice versa,
whilst everybody abandoned their ;pecific spheres on some or other level.  After all, ,who votes and who
campaign for the vote?  All )arties are guilty.

SCIENTIFIC APPROACH

Chaos is being created worldwide because of the Fact that most people are only looking to their own interests in
some or other sphere.  The only way to protect own interest is to cater for the weaker ones in each and every
sphere of life.
To ask for scientific proof about the effect of the violence on the viewers is useless.  Science can hardly measure
anything.  It is this scientific approach which creates robots out of humans.
For example, science could not even foresee the holeintheozonelayer.  Theycannotevenfindacure for AIDS,
whereas the cure is very simple - stay within your spheres!
Also, if the two writers start to measure their strength according to the weakness of others as well as how much
negative impulses they can absorb,, theymusthavelosttheiremotionsandthefeelingfor living by now.
Are we dealing with people who have become like these new hybrid roses?  They look nice, but have no scent.

Who are in fact the strong ones?  Those who g taken over by the so-cal I ed weaker ones in virtually
all spheres today?

BLAME ECONOMY

It is not impossible that the two writers own guns, burglar proofing etc., to protect themsel ves' If they:blame this
on the economy, I again say that they did not cater for the weaker ones properly and did not have the ability,
which is clearwhen we see the chaos worldwide, to explain the principle of democracy  and responsibility to
everybody properly.
There are certain laws which must be obeyed in order to maintain order.  All of these are not neces~ sarily
written down in the law books of a country.  It is definitely no use to go out of order to try and stay in order.  We
have to remember ourselves and others equally.

To conclude: If the two writers claim to love themselves and others, they will not allow anything out of order.
They must in fact start to realise that they became part of a system which made robots out of them but that they
are in fact precious humans, created in the Image of God.
If you allow something which can get you killed, then you are a liar if you claim to love yourself and others.
Simple as that.



The Free Africa Foundation

18 January 1995

Please find enclosed the submission of the Free Africa Foundation to the Constitutional Assembly.  As you will see the document
covers topics examined by theme committees; I, II and VI.

We look forward to the response of the respective committees to our submission, and to further involvement in the consultative
process.

President, Free Africa Society

SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY
BY THE FREE AFRICA FOUNDATION

IN7RODUCTION

On the basis of Africa's indigenous political tradition, the confederate type of government ought to be

adoptedfor every African nation composed of more that one tribe.  It would have little, if any, effect

on the average person on the street.  All that it would require is extensive decentralisation, a process

which, commendable has already been started by many African governments.

The next issue to tackle is the constitution.  Indigenous Africa had its own constitution before the

Europeans arrived in Africa.  Of course, it was not written but that does not mean it didn't exist.

Thefact that Africa had no written literature did not mean that African natives did not educate their

children, or have any conception of history.  Here is an indigenous Aftican constitution that the

 F.A. F have derivedfrom oral tradition and customs..

THE INDIGENOUS AFRICAN CONSTITUTION

A) THE NATURE OF GOVERNMENT



i) The people, the source of all powers shall be governed by a chief or a king (not a
soldier), chosen by the founding or ancestral lineage.  This criterion must be combined
with others such as intelligence, bravery, and pleasant disposition.  The choice of the
'ruler' is subject to the approval of the people, since the legitimacy of the 'ruler" rests
upon the consent of the people to be ruled (implicit contract).

ii) The chief or king, who is not a ruler but a leader, shall perform the following

duties:

a) Provide a vital link between the living and their ancestors.

b) Maintain order, balance, and harmony among the cosmological
elements: the sky, the earth, and the world.

c) Promote peace, justice, social harmony, and prosperity among the people.

d) Respect the laws of the ancestors and abide by the will of the people. (Rule of Law)

iii) Failure to perform these duties could result in "destoolment' or regicide.  In addition, the 'ruler'

shall be deposedfor thefollowingfailings:

a) Drunkenness

b) Cowardice in war

c) Failure to listen to advice

d) Physical disfigurement

e) Oppression of the people
f) Looting the tribal treasury

iv) There shall he no standing army.  The people are the army.  In the event of imminent external
threat, members of the young age grade or the warrior class shall be called up to defend the
community.  The army shall be disbanded when the threat subsides.

v) The 'ruler' shall govern with a Council. The chief or king must remain silent as the Council
deliberates on an issue.



a) Important decisions must be debated until unanimity is reached. If not, the issue shall be
placed before a Village Assembly of commoners and debated until a consensus is reached.

b) The 'ruler' together with the Council, shall ensure that the will for the people, arrived at by
consensus, is carried out. The

"ruler' shall not unilaterally abrogate the expressed will of the
community.

c) The 'ruler' shall not entertain or enter into any contract with a foreigner or a stranger
without the full approval of the Council.

d)     All decisions initiated by the "ruler' must be approved by the Council.
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vi) Councillorpositions are hereditary.  Councillors are chosen by their respective lineages

and cannot be removed by the "ruler'.  The 'ruler' may nominate highly regard persons to

the Council but only with its concurrence.

vii) The primary duties of the government are to defend the community against external

aggression, maintain law and order, and ensure the survival of the tribe by promoting

peace, justice, harmony, and economic prosperity.  It is not thefunction of the tribal

government to operate commercial enterprises to the total exclusion of the subjects.  The

chief may operate a farm or business if he so wishes.  But he cannot prohibit others from

engaging in the same economic activity.

B. BILL OF NATIVE RIGHTS

The people shall enjoy the following rights which cannot be questioned or stultified by
the 'ruler':

a) The right to economic livelihood to support the family without interference by the
chief or the king or the government.  Me occupation of the individual is his/her
own determination to make.  It is the individual's prerogative to determine whether
to become a farmer, a hunter, a fisherman, or a market trader. And how much
he/she sells produce for at the village  market is for the individual to determine.  It
is not the duty of the chief or king to fix prices or debar any individual from
entering any commercial transaction or contract if he/she so wishes.



b) The right to the use of land.  Land belongs to the royal ancestors, not the chief or
the king.  The "ruler' only holds land in trust to ensure fair distribution and equal
access by all.  The chief or king cannot dispossess or deny a tribesman the use (?f
the land without full Council review.

c) The right to defend the family against intruders, even against harassment by the
chief.

d) The right to live anywhere a person so chooses and the right to leave the
community unmolested.
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e) The right to an open and fair trial in case of alleged wrongdoing and the right to appeal to a
higher court.

The right to participate in government and the decision making process, regardless of a person's status,
sex, age, ethnicity, or religion.

g) The right to comment on and criticise government policy, since the legitimacy of the "ruler' is
based upon the consent of the people.

h) The right to express an opinion freely and the right to be heard are fundamental to Afncan
culture and participatory democracy.

i) The right to associate with any group - socially, economically, and politically - if a person so
chooses.  A person may belong an age group, a social club, a secret society, a guild, or a
political faction if he/she so wishes.  It is not the business of he chief or king to ban these
associations.

j)     The right to practice any religion of his/her own choosing.

The rights specified above are enshrined in thefollowingfreedoms upon which the chief, the king, or

the government must not infringe:
a) Freedom of choice (to live anywhere, to engage in any occupation, to trade goods at whatever

prices).

b) Freedom of expression (required to debate, criticize policies, and participate in the decision
making process).

c) Freedom of association in the social, economic, and political arena.



d) Freedom of worship and,

c) Freedom of movement.

These freedoms shall be en joyed within the boundaries defined by the

community as a whole, not by the chief or king.
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African experts have only to build upon this indigenous constitution.  Copying the American, Russian,

Chinese, or Greek constitution will not work because in every constitution, there is a cultural imprint.

Africans are not Americans or Chinese.

A good constitution for a modem African nation is one which guarantees the freedom of its people,

not one which specifies in detail the duties of government.  A good constitution limits the powers of

the state from encroaching upon the liberties of the people.  In other words, a good constitution views

the state as necessarily tyrannical and must therefore protect the peoplefrom the government. 7his is in

the indigenous African tradition.  Sofearful were many African tribes of the state that they chose not to

have centralised authority at all: they were stateless or acephalus societies.  To protect the people

against the state the conscription must have a bill of rights.

After the constitution has been drafted and approves in a national referendum, copies should be lodged

with the United Nations, OAU or some foreign aid donor with specific instructions to the effect that

this constitution cannot be recalled or abrogated by anyone without the expressed approval of the

people.  If African elites are serious about putting a stop to military adventurism in politics, they ought

to take effective steps.  Enshrining in the constitution a clause to the effect that 'coups are illegal"

makes as much sense as putting up a gold-plated sign with the inscription "Burglary is illegal'.  The

sign itself will be stolen the next day!  If the elites abhor having their constitution kicked around like

a.football by soldiers, then they should make it more difficultfor them to do so, not by placing clauses

in the constitution by by placing the constitution in a place more difficult to get at.

Furthermore, future coup-makers in Africa need to be reminded of a little-known law passed by the

US.  Congress in 1988.  If a constitionally elected government in the third World is overthrown in a



military coup, American aid will immediately be suspended.  Sudan became the first African casualty

of this law when Brigadier Omar Bashir overthrew the civilian government of Sadiq el Mahdi on June

30, 1989.
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Now, here is how a modern-day African government should be structured, using Africa’s own

indigenous political tradition.  At the very least, it should have the following:

I .         A head of state
2. A cabinet chosen by the head of state

3.        A council, chosen by the people

Council members should be representatives of every identifiable and automous group in the society -

farmers, fishermen, soldiers, students, teachers, lawyers, and so forth.  Indigenous African political

systems did not lock anyone out of the decision making process.  In this scheme, political parties may be

considered as "groups' of individuals sharing common ideological beliefs and they too should send their

representative to the council (To prevent having a large number of councillors, we might consider

allowing representation to only those identifiable groups whose member exceed, say, 200 000 or one

million).  The emphasis on multi-partyism in the manner of Western systems excludes non-political

groups, which is unAfrican.

The councillors cannot be removed by the head of state.  How the councillors are chosen is for the

various groups to decide.  Furthermore, what exactly the council is called -ndaba, mbuza or national

Assembly  is immaterial.  But council there should be, not a military junta or a Politburo.  We now

know that the indigenous system of government was one of participatory democracy, under chieftaincy,

based on consensus.

There is no reason why the head of state should necessarily be the head of a political party. In the

indigenous system, even a slave could be king (for example, Jaja of Bonny of the Niger delta in the

nineteenth Century).  The head of state should be electedfrom the councillors or the representatives.  In

this way the leader of any group, can become president.  There are other important advantages as well.



First, it is far easier to count and recount the votes of the councillors than those of the
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electorate at large.  This scheme eradicates election rigging and votefraud.  Second, it would save a

tremendous amount of resources that could be better spent elsewhere.  Thefact that the United States

elects its president by universal suffrage at considerable expense does not mean African countries must

do exactly the same for their political systems to be called 'democratic'.  It is the use of imagination and

intelligence which is important, not the ability to copy.  And if elections are abhorred, the presidency

may be rotated among the leaders of the various groups.



DIE TRANSVAALSE MUNISIPALE VERENIGING (TMV)
THE TRANSVAAL MUNICIPAL ASSOCIATION (TMA)

10 January 1995

THE WAY TO TRUE FEDERALISM/CONFEDERALISM FOR THE RSA:
A LOCAL GOVERNMENT MODEL ON THE BASIS OF FEDERAL AND CONFEDERAL
PRINCIPLES IN THE BELGIAN AND SWISS CONSTITUTION

The Municipal Association of Transvaal (TMA), established in 1903, has throughout its history
assisted and guided local authorities in Transvaal in matters of local government, It has also kept
close contact with its counterparts in the other provinces.

In the course of the past few years the TMA has made a study of the concept of a local
government system on the lines of federal principles and the attached TMA document is now
being sent to you for your in-depth attention.

The purpose of the submission is that it should be considered as a proposal in respect of Local
Government especially in view of the forthcoming municipal election as well as the attention
which is presently being given to the drawing up of a new Constitution for the RSA.

Should you wish to offer any comment I look forward to hearing from you.

TRANSVAAL           MUNICIPAL ASSOCIATION
TRANSVAALSE              MUNISIPALE          VERENIGING

PROPOSAL ON LOCAL GOVERNMENT
VOORSTEL TEN OPSIGTE VAN PLAASLIKE BESTUUR

THE WAY TO TRUE FEDERALISM/CONFEDERALISM FOR THE
RSA:
A LOCAL GOVERNMENT MODEL ON THE BASIS OF FEDERAL
AND CONFEDERAL
PRINCIPLES IN THE BELGIAN AND SWISS CONSTITUTION



THE WAY TO TRUE FEDERALISM/CONFEDERALISM FOR THE
RSA:

A LOCAL GOVERNMENT MODEL ON THE BASIS OF FEDERAL
AND CONFEDERAL

PRINCIPLES IN THE BELGIAN AND SWISS CONSTITUTION

1 INTRODUCTION

The present interim constitution of the RSA is mainly based on the
following outdated principle: "All, powers are vested in the State to divide
them at its discretion." As a result the provinces and local authorities are
merely territorial sub-components of the State, namely subordinate forms
or levels of government.  The national legislation has almost unlimited
competence to determine - directly or indirectly - what provincial and local
government functions and competences are.  Local government is even
more inhibited in so far as provincial government to a large extent exercises
control over local government and can enforce joint management.  This is a
radical impairment of the autonomy of local government and a complete
negation of true federal/confederal principles.

What is federalism?  It is a balanced relationship between the powers of the
State and the autonomy of the federal entities.  Federalism is therefore
based on the division of sovereignty characterized by the following three
elements:

1. Autonomy - communities and provinces must have their own
legislative and executive bodies as well as legislative powers.

2. Participation - the federal entities must have an effective voice
for writing the constitution and other acts through direct
representation in the legislative body of the State by way of a
second chamber.

3. Co-operation - only by entrenching autonomy and participation
can cooperation be ensured.  Collectively these three elements
are based on the legal principle "sui generis", i.e. a federal sub-
component cannot be dissociated from its distinctiveness in
respect of ethnic, cultural, linguistic,
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religious, political, geographic, economic, historical and even
ideological realities.  Only when the constitution entrenches own
decision-making regarding these realities is direct democracy and
tolerance brought about.

The reverse of the coin is the positivistic philosophy according to which
the principle "auctoritas non veritas facit legem" applies, i.e. authority and
not justice writes the law, and therefore the State as origin of the law can
amend this law arbitrarily.  This has unfortunately been the typical African
experience after each "liberation" that leaders who came into power were
power-hungry and transformed Montesquieu's words "Power must limit
power" into "Power creates more power".  As leader of the majority
group the enforceability of the will of the leader and of the majority group
is seen as the basis of new democracy.  This is a misconception of
democracy, which democracy is only possible when self-determination for
minority groups is built into the constitution and when the State
renounces its self-usurped divine throne and realises that true democracy
and federalism arise from local and not central level.  In summarising the
primary principle of democracy is therefore not the principle of majority,
but the guaranteeing of minority rights.

It must immediately be conceded that this ideological approach to
democracy and federalism not only results in high financial implications,
but is also characterized by complexity and sometimes by a delay in
decision-making, as proven by the Belgian model of Community
Councils.  However, the drawbacks of cost, complexity and the
postponement of decision-making do not weigh up to a final solution
ensuring peace and tolerance.  In addition, the minority problem must not
be regarded as a unique South African enigma, but as a universal
phenomenon.  It is also not only just an ethnic problem, but also concerns
religion, culture, traditions, language, etc.  It is also a misconception that
people who speak the same language belong to the same nation.
Language invites people to unite, but does not force them together in the
same nation.  Germans, Austrians and the Swiss; Americans and the
English; and Latin Americans and Spaniards are but a few examples of
people who speak the same language, but represent different nations.
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2. BELGIAN COMMUNITY COUNCILS

Where some federations are based on the centripetal principle that allows
only subordinate competences to the federal entities, the Belgian
constitution lays down centrifugal federalism in so far as the communities



and regions are authoritative powers at the same level as the central or
national authoritative power.  Each level of government has its own legal
validity with its own legal system and its own legislative and executive
bodies.

2.1 Basic principles

In a federal state the division of powers between the central
government and its federal entities is clearly entrenched in the
constitution and may be amended only in concurrence with these
federal entities.  This can only be brought about by a double majority
in both Parliament and a second chamber, in which these entities are
equally represented.

Communities exercise their legislative authority by promulgating by-
laws (decrees) that have legal validity within the area for which they
are meant.  These decrees may repeal, amend, extend or replace
existing statutory provisions.  The powers of communities are either
exclusive powers or shared exclusive powers, parallel powers, totally
concurrent powers or limited concurrent powers - all powers
specified as such in the constitution.  A conflict or dispute of
authority is referred to the Court of Arbitration whose decision is
final.

2.2 The particular powers of Community Councils

2.2.1 The powers "ratione materiae"

These powers refer to language, culture, education and
personalized rights, e.g. health, co-operation between
communities, as well as international co-operation.  Culture
encompasses, among other things, the protection and

4

promotion of own language, fine arts, cultural heritage,
libraries, museums, own , radio and television stations,
education, tourism, research, etc.  The different
communities have control over the language usage -in
education, administrative matters and labour affairs
between employer and employee.

As far as international co-operation is concerned, they
may enter into international agreements within the
competences ascribed to them by the constitution.



2.2.2 The powers "ratione loci"

The "ratione loci" powers are determined via the concept of
language zone as area of jurisdiction.  Within this zone a specific
language community has exclusive jurisdiction, i.e. where a specific
language group represents the majority.

2.2.3 Deficiencies in the division of power in Belgium

Many of the powers granted to regions rather belong to local
government, e.g. town-planning, parks, stormwater drainage, water
supply and purification, sewerage, electricity supply, licences and
permits, local roads, local public transport and taxis>.

By granting these powers to regional governments, government is
removed from the people most closely affected by it, namely the
Community Councils.

2.3 Co-operation between the Federation and the Federal Entities
(Communities and Regions)
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The Belgian Federation has moved away from
double federalism, according to which the unitary
state and the federal entities are juxtapositioned,
towards inter-dependence and mutual influence in
respect of exercising powers and competences.
This form of cooperation is, however, not
contained in written legislation, but exists in
possible mutual representation in management
and decision-making, in collaboration agreements
and consulting procedures.  A Consulting
Committee comprising members of the central
government and the Executive Committee of the
communities and regions deals with these
procedures.  It reflects an attempt at
"Bundestreue" to evoke a feeling of belonging to
one nation parallel to the diversity of constituent
entities.  However, it is unsuccessful because a
citizen of the country is first Flemish or a
Walloon, and then a Belgian.

2.4 Finance



The Belgian Public Law determines that fiscal powers
belong exclusively to the authority in which the powers
are vested in accordance with the constitution.  The only
restriction is that communities and regions may not levy
taxes where taxes have already been levied by the State.
However, most of their revenue corn es from transfers
from national tax revenue.  The granting thereof is based
on the principle of fair return, in other words in relation
to the tax collected in a specific region.  In respect of
education this grant is calculated in accordance with the
ratio of pupils.

To sum up it can therefore be concluded that the
communities have substantial financial sources with
which the competences allocated to them can be
financed.

2.5 Internal structures of the Federal Entities

2.5.1      The Councils

The meetings of the Councils are accessible to the
public, and theydecide by majority, decision
on decrees and other matters. A
member of the Executive Committee may,
however, request a second reading of a
draft-decree already accepted by the
Council.

2.5.2 The Executive Committees

The number of members of the Executive Committee varies from
three to eleven members, and a President is appointed from its own
ranks.  According to the principle of collegial deliberation a
resolution must be passed on a consensus basis.  If consensus
cannot be reached, a member must either concede or resign.

The Executive Committee must answer to the Council which may
place a vote of no confidence in the Executive Committee and force
it to resign.

2.6 Number of Community Councils



There are only three Community Councils in Belgium, namely the Flemish,
French and German-speaking Councils.  The Flemish Council consists of
188 members and simultaneously serves as Regional Council.  The French
Community Council consists of 130 members, whereas the Walloon
Regional Council consists of 104 members.  The German-speaking Council
consists of 25 members and for this community there is no Regional
Council.
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3. THE BRUSSELS MODEL

3.1      Background

Unlike the entire Belgium where 60% of the population is
Flemish-speaking, the French-speakers comprise 85% of the
Brussels metropolitan area.  To protect the Flemish minority
a unique model has been designed to represent both
language groups in regional and community context in both
individual and joint matters.

3.2 Powers

The same powers "ratione materiae" granted to the other two
regions have been granted to this region, except that Brussels has
the competence to promulgate ordinances instead of decrees.
However, unlike decrees, ordinances are subject to limited judicial
revision by courts other than the Court of Arbitration.

3.3 Internal structure

3.3.1 The Council

The Council consists of 75 members, currently 64 French
speaking and 1 1 Dutch speaking, and is directly elected for
a five-year term.

As in the case of the national government, the alarmbell
procedure. may be put into operation by way of a motion
signed by 75% of the members of a specific language group.

According to this, a debate on a specific matter is suspended
to afford both the French speaking and Dutch speaking
groups the opportunity to consult with each other.  This



procedure prevents the French speaking group as majority
from promulgating an ordinance that could seriously affect the
relationship between the two language communities.  The
motion is then referred to the Executive Committee for a
decision.

The President and Vice President of the Council must belong to
different language groups and the Management Committee
members must include at least a third of the minority group.
Ordinary resolutions can be passed only by a double majority, in
other words a majority in both chambers.  Consequently six
Dutch speaking members can block a resolution.  Here there is
no guarantee of numbers, but a minority guarantee that protects
not only a language group, but also all cultural and other
interests.  Decision-making is therefore based purely on a
principle of compromise.

3.3.2 The Executive Committee

The Committee consists of five members, the President of which is elected
by the Council from its members, and two members elected by the two
language groups each from its own ranks.  Furthermore, three Regional
State Secretaries are elected in the same way, one of whom must come
from the minority group.

The Executive Committee passes resolutions by consensus, and no
procedure for solving a deadlock is provided for in

the constitution.  Each member of the Committee has guaranteed
competences.  A vote of no confidence can be adopted in the
Committee as a whole or in an individual member.
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3.3.3 Community Commissions

Apart from the Council and Executive Council, the
constitution makes the establishment of a French and a
Flemish Community Commission mandatory.  This
institution has been expressly incorporated and separately
deals with those competences in respect of own affairs
delegated to them by the' various Community Councils
(Flemish and Walloon) through the constitution, for
example own schools and libraries.



The two united Community Commissions constitute the
Joint Community Commission, also an incorporated
institution, to pass resolutions on general affairs.
Resolutions are once again passed by a majority in both
language groups, whereby minority rights are once again
protected.

4. CONCLUSIONS

The Belgian constitution, and specifically the Brussels model, illustrates
that ordinary geographic federalism does not sufficiently accommodate the
complexity of language and cultural differences.  The constitution therefore
expressly protects the autonomy and sovereignty of minority groups.  The
principle of autonomy over own affairs and joint control over general
affairs is entrenched and thus maintained and can be amended only with
majority support of both groups in Parliament.  Although the Flemish
group is by far a minority group in Brussels, effective participation in
government institutions is constitutionally entrenched in a
disproportionately large extent in relation to size of the group.  In no
respect is this group a mere minority group exposed to

continual dominan ' ce.  Concurrent majorities, autonomy in own
affairs committees, joint committees and equal participation in the
executive authority protect the minority group.
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The Belgian constitution as a whole is based on the central principle
of division of competences with autonomous control over these
competences at the level of government to which the competence
has been allocated.  Although this may cause discrepancies and
grant powers disproportionately to numerical strength, the system is
accepted and respected by everyone as embodying democracy.  A
complex principle of subsidiarity balances the autonomous
competences to prevent abuse of power.

The Belgian model furthermore illustrates two Central European
lessons.  On the one hand Europe has been ravaged by wars over the
centuries, which were eventually ended after 1945 by the
demarcation of borders within which own language and culture could
be realized freely and independently.  On the other hand the present
action regarding the European Council shows that, in spite of
increasing -economic mixing and interdependency, own cultural
identity and autonomy over own affairs has not become part of this
melting pot.  Just as own identity and the principle of free association



are maintained in the Brussels model at micro level, so too is the own
identity of nations fostered at Central European macro level.

5. THE SWISS CANTON SYSTEM AND COMMUNITY
COUNCILS

Switzerland is divided into 26 cantons, and at the basis for the
establishment of the different cantons are language and religious
differences.  Everything is decentralized to the cantons and therefore the
cantons are Switzerland and not vice versa.  The Swiss confederalism is
therefore similarly based on the principle of co-operation and concurrence.

The confederal entities have the character of an independent state and each
has its own constitution.  They are autonomous in respect of legislative,
judicial and executive authority and each canton is entitled to enter into
international agreements.

Each canton has its own territory guaranteed by the constitution.  To
change a canton's boundaries the consent of all cantons must be obtained,
namely the consent of the confederation of cantons or, that is to say, the
government.

The central philosophy is that the basis of confederalism is the preservation
and maintenance of diversity and that both individual and minority. rights
must be protected.  It is only by establishing a constitutional framework
that recognizes and entrenches social differentiation in respect of ethnic,
cultural, religious and linguistic realities that a minority can be made an
inherent element of a constituent federal or confederal state.  Therefore all
decision-making processes must be constituted in such a way that
promotion of consensus, conflict management, a compromise-orientated
negotiation process and self-determination regarding own affairs is
possible.  Only in this way can minority rights have the character of state
rights.

The cantons each have their own identity because they -

- each have their own constitution;

- each have their own court system;

- decide themselves what the relationship between church and state
is;



- grant autonomous jurisdiction to the di stricts and local authorities
within the canton in accordance with their own cultural and
economic tradition.

Such is the autonomy of a canton that the co-operation between canton
and state is not regulated _by legislation, but is based on tradition and
informal concurrence.

Actual political power is therefore not vested in the confederal central
government, but in the cantonal governments - a true decentralized state
with sovereign self-determination for the individual canton.

The cantonal legislation divides jurisdiction, powers and competences
among the cantonal government, district authorities and local governments.
Each community promulgates an act that regulates its local government
affairs and
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has the character and authority of a constitution.  Since some cantons have
a strongly centralized constitution and others a decentralized constitution,
the powers and competences of local governments differ from canton to
canton and from local authority to local authority.

The local authorities, cantons and confederation each share one third of the
gross revenue and one third of the expenditure to finance the State's policy.
The citizens of the cantons and local authorities have a strong influence on
the activities of all three government levels, through which the Swiss direct
democracy was effected.  The amendment of statutes or the canton's
constitution is for example submitted to a public meeting of the citizens,
which meets only once a year on a Sunday morning.  Therefore it takes
between five and ten years to amend a statute or constitution.

Direct democracy is, however, not only limited to legislative decisions, but
also applicable to financial matters when they have a bearing on public
expenditure.  At municipal and cantonal level budget decisions and control
are divided between government and residents.  In this way the residents
have control over tax and tariff determinations.  Unforeseen expenditure
and overspending can only be approved by a referendum among the
residents.  In addition, ordinary citizens have the right to submit proposals
for constitutional amendments of the confederal constitution, as well as
amendments to acts at cantonal level.

Resolutions regarding constitutional amendments are passed by a double
majority, namely by the cantonal government and the citizens.  In this way



direct democracy is ensured and the principle that equal protection is the
core of democracy is realized.

As there are more than 3 000 local authorities in Switzerland and
differentiated powers are granted to them by the cantons, these general
impressions of Swiss confederalism will suffice.

1 3

6.     CONSTITUTIONAL MODEL FOR LOCAL GOVERNMENT IN THE RSA

6.1 Introduction

After studying constitutional models in Belgium and Switzerland it is clear that these

models cannot merely be cloned onto the area outside a Volkstaat in the RSA.  There are,

however, important principles in these models also applicable to the RSA and they can be

implemented with certain ad justments.  Centrally underlying both Belgian and Swiss

constitutions is the principle that there is no federalism if autonomy is not granted to local

government, if there is no self-determination over own affairs and if there is no territorial

regulation within whose boundaries a minority group can realize its own identity without

dominating other groups or being dominated by them.

At micro level the proposed model concentrates on the different cultural and language

groups within a specific local authority's geographic area and is based on the above three

federal/confederal principles, which harmonize own decision-making with the principle of

co-operation and subsidiarity.

6.2 Local Government in the RSA

In accordance with centrifugal federalism local government must be an authoritative power

with original competences at the same level as the national and provincial authoritative



powers.  In accordance with this, local government must have its own legal validity with its

own legal system and its own legislative and executive bodies.

6.2.1     B
The division of powers, functions, competences and finance among
Central, Provincial and Local Government must be entrenched in the
constitution.  An amendment to the
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constitution in respect of any one of these aspects may be carried through only with the -c

concurrence of ail three these government levels.  This is only possible if the following structure is

established:
                                   CENTRAL GOVERNMENT

PROVINCIAL GOVERNMENT               LOCAL GOVERNMENT

In terms of this structure a second chamber (provincial) and a third chamber (local) are established
for the purposes of constitutional affairs.  Amendments to the constitution can take place only by a
threefold two-thirds majority in all three chambers.  Local and provincial government must have
equal representation in the second and third chambers respectively (e.g. 45 members each, namely
five members from each of the nine provinces).

Local government exercises its legislative authority by promulgating by-laws with legal validity
within its specific area of jurisdiction.  These by-laws may only have a bearing on the competences
granted to local government in terms of the constitution and may amend, extend or replace existing
statutory provisions.  In the case of original or exclusive powers these by-laws are not subject to
judicial revision, but may not be contrary to constitutional principles.  In the case of concurrent
powers such by-laws will be promulgated only with the approval of all the government levels
affected by this.
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A dispute or a by-law contrary to the constitution or in respect of concurrent powers is

referred to the Court of Arbitration/Constitutional Court for a final ruling.

6.2.2 Court of Arbitration/Constitutional Court



The. purpose of a Court of Arbitration is to exercise judicial revision of legal rules with

legal validity: Special majority laws (that may be adopted only in accordance with a

special e.g, cultural/language group majority), ordinary laws (statutes), by-laws,

ordinances and constitutional principles.

The executive bodies of the State, Provinces or Local Governments, two thirds of the

members of any corporate body or committee, or any natural person or body corporate

that can prove his/its interest may request the Court of Arbitration to test the

compatibility of a legal rule in respect of the above matters with a view to the repeal

thereof.

The members of the Court of Arbitration are appointed by the President from a list of

candidates equal to the number of members of the Court of Arbitration with an alternate

member for each primus member.  This list is compiled in such a way to reflect the

nominations of the political parties in Parliament on a proportional basis.  Candidates

must be qualified lawyers.  Rulings of the Court of Arbitration must take place by way of

consensus, and these rulings are final.

6.2.3 The internal structure of Local

The basic principles underiying.the internal structure of Local Government are general affairs and

own affairs, language and cultural identity and the protection of minority rights.  These
1 6

principles can only be manifested satisfactorily in the following structure:

COUNCIL
General Majority cultural/language Minority cultural/language
Affairs: groups groups
By-Laws

CULTURAL/LANGUAGE

CHAMBERS



Own Majority Minority
Affairs: cultural/language cultural/language
by-laws chamber chamber

utive Comr

Cultural/language Cultural/language Group A Group B

6.2.3.1 The Council

The Council is elected directly from the candidates who make themselves available for a specific
cultural/language group.  For each cultural/language group there is a separate list of
candidates.  Each cultural/language group makes provision for the different political
parties on its list.  The quota of seats for each local government is
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determined by .  a local authority's grading

classification.  After an election has taken place, each cultural/language group's votes are divided
by the quota to determine how many seats must be allocated to each cultural/language group.
Thereafter the seats in each cultural/language group are allocated to the political parties on the
basis of the list systems according to which the election took place.  Before an election a
candidate must therefore indicate the cultural/language group and the party for which he is
making himself available for election.  The voter decides for which cultural/language group he
wishes to vote and then decides on the political party he wishes to support.  The seats are
contested on the basis of wards.

Language it used as the most important criterium since a mother tongue is the legitimate
expression of culture, traditions and association.  A nation's great past lies in its language, which
is manifested in its religion and its writings and is its vehicle for cultural expression.  He who
denies and ignores his past also loses the future.  To live in peace and happiness one needs a
fatherland and a mother tongue in order to realize one's identity.  As a fatherland cannot be
realized at local community level, a system must be created according to which free association
and own cultural/language identity is allowed within a system of communality in respect of
general affairs.  This can only be achieved within a system of one chamber for general affairs and
different chambers for own affairs.
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The Council meets once a month, except in December, and its meetings are open to the
public.  From, its own ranks the Council annually and during the same month, elects a
Mayor who is also the Chairman of Council Meetings, a Deputy Mayor and the
Chairman of the Executive Committee.  Each cultural/language group elects its
representatives for the Executive Committee from its own ranks proportionally to the
votes cast for a specific political party, subject to the conditions set out under paragraph
6.2.3.4. All other Committees (e.g. the Section 60 Committee) are constituted in the
same way.

6.2.3.2 Decision-making in the Council

Resolutions in the Council are only passed d a majority is gained under each cultural/language
group, namely a double or multiple majority.  This will prevent a majority group from ignoring the
rights of or forcing its will on a minority group.  Therefore decision-making is in essence based on
the principle of making a compromise.  The Council considers only matters of general interest and
which competence has been established by way of the Constitution.

If a resolution in the Council cannot be passed owing to an insufficient double or multiple majority,
the matter is referred back to the chambers for own affairs for further consideration and
consultation.

The Council not only passes resolutions of general interest, but also promulgates by-laws to
regulate
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these affairs.  These by-laws must be published in the Provincial Gazette to have
validity.  Furthermore, the Council also has the competence to determine a fine for
contravening a specific by-law.

6.2.3.3 Cultural/Language Chambers for Own Affairs

Members elected from a specific cultural/language group's list have a seat at this second level in this
separate Cultural/Language Chamber to consider, those issues relating to own affairs.  The
meetings of the Cultural/Language Chambers are also held monthly on separate days and are open
to the public.

A Cultural/Language Chamber considers those matters allocated to it as competence by way of
constitutional provisions and dealing with own affairs and over which it has exclusive competence.
Resolutions are passed by an ordinary majority.  If a deadlock occurs, the Chairman has a casting
vote.  The Chairman is elected by the specific cultural/language group from its own ranks annually
during the same month in which the Mayor is elected.



A Cultural/Language Chamber also has the competence to publish by-iaws,regarding its own affairs
in the Provincial Gazette and to determine fines for contravening the by-laws.  These by-laws have
the same legal validity as the Council's by-iaws.

6.2.3.4     The Executive Committee
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The Executive Committee consists of at least five members or any other odd number of members
in accordance with the quota of members allowed for a specific local authority in terms of the
grading system.  In all cases the Council elects the

Chairman of the Executive Committee from its own ranks, whereas the other members receive
equal representation from the cultural/language groups, in other words in twos, in threes, etc.

The meetings of the Executive Committee are not open to the public or other Councillors, and the
meeting can be attended only on the invitation of the Executive Committee.  The Executive
Committee meets at least twice a month and considers general matters to submit
recommendations to the Council for consideration.  The Executive Committee also submits a
draft budget to the Council for consideration regarding those matters failing within the Council's
exclusive competence.  The Executive Committee has no disposal competence, except in respect
of specific competences delegated to the Executive Committee by a Council Resolution.

A resolution in respect of a delegated competence is only passed if there is consensus in the one
cultural/language group and at least the Chairman of the other cultural/language group votes for
it.  If a resolution cannot be passed in terms of this formula, the matter is referred back to the
Council to be dealt with in terms of paragraph 6.2.3.2.

A vote of no confidence can be placed in an individual member or the full Executive Committee
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by two-thirds of the members of a Cultural/Language Chamber.

The two Cultural/Language Chambers within the Executive Committee also meet

separately twice a month to consider those matters, failing within the exclusive

competence of a specific Cultural/Language Chamber.  This separate Cultural/Language

Chamber of the Executive Committee has no disposal competence, unless such

competence is delegated to it by the Cultural/Language Chamber.  It only makes

recommendations to the cultural/Language Chamber on those matters that the

Cultural/Language Chamber must consider during the relevant month.  It also annually



draws up a draft budget for the Cultural/Language Chamber to which it is submitted for

consideration.

6.2.3.5 Officials

The Council appoints its own officials at the post level and remuneration/salary scale prescribed by

the applicable Industrial Council.  Each province must establish a separate Industrial Council which

must function in the same way as the present system.

The officials serve the Council in its entirety, in other words also the Cultural/Language Chambers,

Executive Committee and the separate Cultural/Language Chambers of the Executive Committee.

The Departmental Heads and the Chief Executive/Town Clerk attend all Council meetings,
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as well as meetings of the Cultural/Language Chambers and the Executive Committee and its
separate Cultural/Language Chambers.  Proper minutes are kept at each meeting and resolutions
are implemented by the officials.

6.2.4 Powers of the Council and the Cultural/Language Chambers

The powers of the Council and the' Cultural/Language Chambers must be entrenched in the constitution and may be
amended only in accordance with the provisions under paragraph 6.2.1.

6.2.4.1 Powers of the Council

The Council's powers deal with general matters and are, with the exception of those powers dealt with as own
affairs matters by the Cultural/Language Chambers, the original powers presently vested in local authority.

(i) lntra-urban roads.
(ii) Industrial planning.
(iii) Water supply.
(iv) Electricity supply.

(V) Sewage purification works and sewage
discharge mains.

(vi) Stormwater drainage.
(vii) Passenger transport services.



(viii) Traffic matters and fire brigade.
(ix) Municipal police.

(X) Abattoirs.
(xi) Refuse dumping sites.
(Xii) Markets.

23

(Xiii)        Licences.

(xiv) Airports.

(xv) Civil protection.

(xvi) Environmental conservation.

(xvii) Tourism.

(xviii) Economic development and job creation.

(ixx) Housing.

(xx) Keeping up to date and processing of municipal statistics and data.

(xxi) Taxis.

All administrative functions Local Government presently has, with the
exception of those functions referred to the Cultural/Language Chambers as
own affairs.

6.2.4.2 Powers of the Cultural,/Language -Chambers

(i) Religion.

(ii) Education at pre-primary, primary and secondary levels.

(iii) Health: Hospitals and clinics.

(iv) Cultural/language policy - also in administrative matters.

(v) Fine arts.



(vi) Cultural heritage: Museums, monuments and historical sites.

(vii) Cemeteries and crematoriums.

(viii) Libraries.

(ix) Sport and recreation.

(X) Radio, including advertisements, and other media.

(xi). Youth policy.

(Xii) Intellectual, moral and social education.

c)
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(Xiii)        Research.

(Xiv) Social welfare, including safety.
(xv) Town-planning in respect of majority occupation of specific residential areas and land-uses within these

areas, as well as permits in respect of these areas.
(xvi) Movement of people within residential areas.
(xvii) Re-appropriation within residential areas.
(xviii) Homes for the aged.

6.2.4.3 Concurrent the -Council and the
Cultural e Chambers

(i) Parks and open spaces.
(ii) Structure Plan in respect of central

business district.
(iii) Town-planning ir-v respect of central

business district.
(iv) Health regulations.

(V) Extension and maintenance of

infrastructure services.



(Vi) D e t e r m i n a t i o n           o f  cultural/language               group boundaries and boundaries of wards
in co-operation with the Delimitation Board in respect of the latter only.

(vii) Land-uses in the central business district and industrial area.
(viii) Movement of public transport within residential areas.
(ix) Consumer protection.

(X) Voters' rolls and lists of candidates.
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Resolutions regarding the  competences are above passed in
accordance with paragraph 6.2.1.

7. QUALIFICATIONS FOR CANDIDATURE

A person may make himself available as candidate for local government only if he meets the
following qualifications:

(i)- Citizenship.
(ii) Franchise.

(iii) Registered resident of the municipal area.
(iv) Providing he was not convicted of an offence during the previous five years.

m           Not a member of the National Government.

(vi) Does not have any outstanding municipal service charges or taxes.

(vii) Is not an employee of the local government concerned.

8. THE FRANCHISE AND CITIZENSHIP

The vote is subject to citizenship.  Citizenship is obtained on the following grounds, as determined
in the constitution:

(i) Natural birthright.
(ii) Child adopted by a SA citizen.

(iii) A child under the age of 18 years born outside the borders of the RSA and who
returns to the RSA.

(iv) Immigrants may apply for citizenship after residing permanently in the RSA for five
years.



Apart from the above qualifications a person may only have the franchise if he is a registered
voter of that municipal area of jurisdiction and is above the age of 18 years.  The franchise is
possible only within one municipal area of jurisdiction and a person has only one vote per
ward and one vote per proportional party list.
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9. FINANCING OF LOCAL GOVERNMENT

It is interesting to note that the Swiss tax revenue is divided as follows:

One third of the total revenue goes to each of the central, provincial and local governments.

As a result local government has immense financial autonomy.  In Belgium a portion of VAT

accrues to the local government (Community Councils) to finance education.  From the total

1992 budget in the amount of 2,174 milliard Belgian francs (± R242 milliard), 478 milliard

Belgian francs were allocated to local government as intergovernmental grants, in other

words almost 25% of the total revenue in addition to the VAT revenue.

In the RSA local government must retain its current revenues from taxes, services, licences,

permits, etc.  However, additional income must be provided from the State coffers to be able

to finance own affairs Cultural/Language Chambers.  However, in every other respect the

budget of a local government is separate from the budget of other levels of government, but

is subject to the Financial By-laws of the Director-General of Finance and-his approval.

The Council's budget must be approved by a double or multiple MAJORITY of the

cultural/language groups.  The duration of a financial year is from 1 July to 30 June of the

following year.
9.1 Autonomous and general fiscal powers

The general fiscal powers of local government must be entrenched in the constitution.
It has to be an autonomous power without any control by a higher authority other
than the Director-General of Finance.  The Constitution must determine which taxes
may not be levied by a local government.

9.2 Intergovernmental transfers
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These transfers must take place on the basis of the locality of the tax revenue, in other

words the principle of fair return.  Local government should receive a portion of personal

tax, VAT and fuel levies as a form of shared taxes. A formula for determining these

transfers must be negotiated at a national level, for example the VAT transfer can be

determined as a percentage of the VAT, and the ratio of pupils within the municipal area of

jurisdiction will determine the amount allocated for education. (This is of course a deviation

from the principle of fair return, but is probably the most logical method in terms of which

education financing can be dealt with.)

9.3 Budget

The Council's budget is submitted in draft form by the Executive Committee for consideration, The

Cultural/Language Chambers' budget is submitted in draft form to the Cultural/Language Chambers

by the separate cultural/language groups of the Executive Committee.  The Council jointly has one

coffer which is divided between the Council and the cultural/language groups according to a fixed

formula.  However, the Council has exclusive competence regarding the allocation of its funds, and

also the cultural/language groups separately regarding the funds they receive from the central

coffer.

9.4 Services tariffs and tax

The tariffs for services and taxes are determined by the various Cultural/Language Chambers for

their control areas, but are subject to revision by the full Council where a resolution can, however,

only be passed by a double or multiple majority of the different cultural/language groups.  This

mechanism is built in to comply with the following criteria:

Provision must be made for differentiated tariffs in respect of differentiated

qualities of service and infrastructure.
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(ii) An incompatible discrepancy between tariff structures of different

cultural/language groups must be obviated.

Taxes and tariffs for the central business district and industrial area are

determined by the Council.

1 0. ELECTIONS

Councillors are elected for a five-year term.  A Councillor ceases to serve as a member of

his Council if he leaves his cultural/language  group.
11. MUNICIPAL ASS0C.IATIONS (MA’S))

11.1 Provincial MA's must be continued with the right of cultural/language groups to
establish an identity and cultural/language MA on the basis of the right of freedom
of association.  The Council is obliged to pay membership fees for all
cultural/language groups over to their MA's.

11.2 National MA's must come into being for specific cultural/language groups, as is the
case at provincial level, and likewise the Council must stand surety for membership
fees.

11.3 A Joint National Co-ordinating Council for Local Government must be established
where the Minister for Local Government is advised on national legislation by
elected representatives of local government.

11.4 The provincial and national MA's will be served by directorates appointed by the
members of the MA's.  At provincial level the officials of a local government can
handle such a directorate, but at national level it has to be an independent
directorate.

12.              IN CONCLUSION
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This model does not wish to pretend to be perfect or even negotiable in all its consequences.  This

is a document for discussion to arrive at a final negotiation model.



Furthermore, there are still the following aspects that must be addressed by specialists:

12.1 Financial aspects and formulae.

12.2 Education.

12.3 Health.

12.4 Conversion of Regional Services Councils into Sub-regional Councils and representation on
Sub-regional Councils (SRCS) according to the principle of buying into services on a
quantifying basis.

12.5 Constitutional and Ordinance amendments to accommodate the proposed procedures and
structures.

12.6 The constitution and functioning of a Local Government Chamber for Constitutional Affairs
at national level.



THE NOVALIS INSTITUTE

11 January 1995

RE: CONSTITUENT ASSEMBLY: INVITATION FOR SUBMISSIONS
* THEME COMMITTEE I. I DEMOCRACY
* THEME COMMITTEE IV (1) CONSTITUTIONAL PRINCIPLE ll: AN
ENTRENCHED BILL OF RIGHTS

We have pleasure in submitting our request that the FULL wording and spirit of the Universal
Declaration of Human Rights, United Nations Organsiation, Article 26, 10 February 1948 and
United Nations Organisation Declaration of the Rights of the Child, Principle 7.20, November 1959
(see attached copies) be entrenched into the new Constitution of South Africa.

We at Novalis have a real concern that the fragile flame of national freedom and democracy, which
has just been lit, may be snuffed out before it has had a chance to ignite a corresponding desire for
the spreading of genuine individual freedom and democracy.

Having recently attended the European Forum for Freedom in Education (,EFFE) Colloquium in
Switzerland, we became aware of how hard groups in even "liberated First World" countries have
to struggle to ensure that freedom in education does receive civil, political and state support.

Freedom, justice and peace as world goals, and the general recognition of the dignity of persons
and their right to free development similarly demand from the NSA (New South Africa) a major
contribution in the dialogue between African states.  While on the one hand the Reconstruction and
Development proposals of the government in the NSA will generate alternative structures and
programmes to redress imbalances, on the other hand there is a need for the emergence of free
individuals to be willing to take responsibility for the heavy tasks that lie ahead.

it is our conviction that the process of awakening the initiative, civil maturity, freedom and
responsibility needed to meet these challenges should begin in childhood.

,South Africa was signatory to both declarations referred to above and our renewed membership of
the United Nations Organisation implies acceptance of these declarations.

Should there be the opportunity for oral presentations we request that you advise us so that we may
respond accordingly.

On behalf of the Novalis Institute's Education Committee.



R T SHEPERD
EXECUTIVE DIRECTOR

Addenda:
(1) United Nations Organisation
Universal Declaration of Human Rights, Article 26 (10th February 1948)

(2) United Nations Organisation:
Declaration of the Rights of the Child, Principle 7 (20 November 1959).

cc: Cheryl Carolus Prof.  S Bengu Shephard Mdlalana Naledi Pandor Lynne Brown Martha
Olckers

ADDENDUM:

"Everyone has the right to education.  Education shall be free, at least in the elementary and
fundamental states.  Elementary education shall be compulsory.  Technical and professional
education shall be made generally available and higher education shall be equally accessible to all on
the basis of merit.

Education shall be directed to the full development of the human personality and the strengthening
of respectfor human rights and fundamental freedoms.  It shall promote understanding, tolerance
andf-riendship among all nations, racial or religious groups, and shall further the activities of the
United Nations for the maintenance of peace.

Parents have a prior right to choose the kind of education that shall be given to their children.

United Nations Organisation
Universal Declaration of Human Rights,
Article 26
(10th February 1948)

ADDENDUM

"All children are entitled to receive education, which shall be free and compulsory, at least in the
elementary stages.  They shall be given an education which will promote their general culture, and
enable them, on a basis of equal opportunity, to develop their abilities, their individual judgement,
their sense of moral and social responsibility, and to become useful members of society.



The best interests of children shall be the guiding principle of those responsible for their education
and guidance,. that responsibility lies in the first place with their parents.

The child shall have full opportunity for play and recreation, which should be directed to the same
purposes as education,. society and the public authorities shall endeavour to promote the enjoyment
of this right.  "

United Nations Organisation:
Declaration of the Rights of the Child, Principle 7 (20 November 1959).



EVO BROKERS cc

31 January 1995

Reference : Protection of Property Rights
South Africa

Clarification in the constitution on protection of property rights in South Africa is required.

As you are no doubt aware many of our young persons of professional skill are leaving this country.  They have
ndicated to us that the main cause for concern Is the lack of trust in the new South Africa and its treatment of

hard working persons who accumulate wealth.  High tax is often cited.

In the definition of freedom and the human rights bandied around I fail to see any reference to the protection of
property of individuals or the permission for individuals to invest in property outside of South Africa.

Property in this context includes any form of asset in the most general term including foreign exchange, a homes
car etc.

Guarantees of the right to property possession should be incorporated in the constitution.  Excessive taxation
must be blocked.  Estate duty should be removed.

At this point in time no South African is offered the right to free possession of property of all types hence no true
freedom of property possession exists.

The government would have to support the protection of property principle to encourage the belief that there is
stability and a trustworthy system in South Africa.

In order to achieve this government in South Africa must have strict limits in respect of expenditure and the"
imits must be controlled by persons/bodies outside of government.  To this end the reserve bank should not he

controlled by government.

Edward Ions
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 WENDY WATSON

Forensic Services in South Africa

International standards outlaw arbitrary deprivation of  life.   The
Universal Declaration of Human rights; states "everyone has the right to
life, liberty, and security of person".

During the past ten years the United Nations had done intensive work on

arbitrary executions, and their recommendations include the following:

"One of the ways in which Governments can show that they went

this abhorrent phenomenon of arbitrary or summary executions

eliminated Is by investigating, holding inquests, prosecuting and

punishing those found guilty.  A death in any type of custody should

be regarded as prima facie a summary , arbitrary execution, and

appropriate investigation should immediately be made to confirm or

rebut the presumption.  The results of investigations should be made

public.'

(EICN.4/1~121)

Any government's practice that fails to reach the standards act out in the
Principles may be regarded as an indication of the Government’s
responsibility, even if no government officials are found to be directly

involved in the acts.

Seven elements that should be included as a minimum in standards
for proper investigation into all cases of auspicious deaths Include:
promptness, impartiality, thoroughness, protection, representation of
the family of the victim, publication of the findings and an
Independent commission of Inquiry (E/Ch.4.1988/22)



Those investigating the death should not be closely associated

with any individual, government entity, political party or

other organization potentially implicated in the execution or

disappearance.   Those responsible should have a reputation in their

community for honesty and fairness.

the necessity to identity victims before autopsies are carried out.

Families of the victims and their legal representatives shall be in

informed of, and have access to any hearings and to all Information

relevant to the investigator , and shalt be entitled to present

evidence.

The family of the deceased shall have the right to insist that a medical or
other qualified representative be present at the autopsy.

Governments shall ensure that persons deprived of their liberty are

held in officially recognised places of custody, and that accurate

information on their custody  and whereabouts, including transfers, is

made promptly available to their relatives and lawyer.

In order to ensure objective results, those conducting the autopsy must

be able to function impartially and independently of any potentially

implicated persons, or organisations or entities.

In South Africa these minimum international standards are not met.

The main problems facing Forensic Services at present include:



There are no  uniform nationwide standards  for the training of District
Surgeons or Forensic Pathologists and no accreditation procedure.
Physical conditions in the mortuaries are shocking and, because   the

 responsibility for them is not in the hands of doctors, occupational
safety is ignored, and there  is a lack & awareness of health hazards.

Police access to and custody of the bodies creates a situation where
evidence may be tampered with,  especially in cases where
state forces are involved in  crimes. The jurisdiction on the scene
of the crime should be a police function,  but jurisdiction of the bodies
 should be a medical function.

 A letter from the Police Reporting Officer in Durban, dated 17 January
 1995 Includes the followin g sentence "A number of police killings
 occurred daily. Corpses  were brought to the mortuary from police
 stations throughout the province. " The Durban Mortuary is one of
 nearly 300 in the country, police killings country-wide could account for very
many deaths each  month, few of which are properly  investigated.

 It is difficult of family members to arrange for the   presence of an
independent pathologist to act as an observer to the autopsy
 procedures. Autopsies are carried out without the identity of the
victim being established which makes independent assessment
 impossible.

 Because of the historical ties between district surgeons, forensic
 pathologist& and the police,few doctors choose forensic work as a
 career path, and many posts are vacant country-wide.

Many mortuaries deal with only a few bodies annually, and
rationalisation and more effective use of plant and personnel could
 utilise the R40 million spelt on mortuaries annually in a more efficient manner
and give a clearer ca reer Path to doctors who enter this field.

The independent Medico Legal Unit recommends that a single Forensic
services Act be formulated which would replace existing legislation dealing
with the service.



Much of the present legislation was developed during the time of suppression,
and designed to hide state involvement In extra-judicial

 killings, especially of    political opponents of the government. Several
 cases of police involvement in “Third Force” activities have been proven.

 These same laws now prevent full investigation of killings of criminals.
 Because of a  number of factors including grossly inadequate Personnel
 and  plant facilities  in very few of these cases of Police killings are even
minimum  international standards of investigation applied.

 The Forensic services Act should include such areas as

 A      Forensic Services should be removed from the control of the SA
police and be associated with (but not subordinated to) the Ministry of
Health.  The suggestion is that  Forensic Service* be an Independent
civilian body, and relate to  Ministry of Health in the same way as

  the South African Institute of Medical Research.

B  An alternative is for the service to be placed under the control of the
Department of Forensic Services at Universities, and block funded by

the Government.  This woul d have several advantages:

It would encourage more medical
students to take up forensics as a specialist option; it would enable a
clear career path to be developed;

 It would ensure impartiality and
accoontability; international connections and asociations would be
encouraged, and could be used on a consultative basis in cases of
suspicious deaths.

C.   Basic guidelines for the identification of victims should be set out,
and post-mortems should not be carried out until reasonable and
enthusiastic attempts have been made to contact families to inform them
of the deaths.  Independent observation of postmortems should be
encouraged, lo make It possible for families to have their representative
present at the procedures.



 D The provisions of Chapter 2 Section 23 of the Constitution should
be   adhered to, and documents produced during post-mortems
should be freely available to family members or lawyers acting on
their behalf.

E Police laboratories should be regionalised where possible to he more
cost-effective, and placed under the wing of an unattached scientific
body such as CSSIRas  the laboratory must be seen to be transparent
and available to all the people in this country. some tests could be
done by independent bodies such as "Blood Transfusion Services' If
that was deemed suitable.

The transparency and accountability of forensic service& in any country
Is an important reflection on the human rights culture of the government.
The present forensic services in South Africa are a reflection of the
previous dispensation, and need to be upgraded and depoliticised.

The Ministries of Health, Justice and Safety and Security as well as the
the Constitutional Committees need to place Forensic Services.on their
agendas, encourage discussion and debate on the issue, and begin the
formulation of legislation which will make Forensic Services
accountable, efficient, user friendly and efficient.

The uncle ot a 13 year old boy Simphiwo Gumede., shot during August
1994, said "We just want to know why they killed our child.  Why did
they take him in the dark of night, and shoot our boy in the back.  We
invested so much love In that child, and he had such potential, we want
answers to our questions.”

There are many people in South Africa, pleading for a new dispensation,
and who want answers to questions about their family members who
continue to die at the hands of members of state organisations.

During this time of fluidity and formulation of a new permanent
constitution, we have the opportunity to build a Forensic Service using,
the best aspects of several international models.  We must, in the short-
term make all state offiicials accountable for their actions, and In the



long-term, produce legislation which will prevent abuses of human rights
in the future.

Wendy Watson
1 February 1995
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SUBMISSION TO THEME COMMITTEE 4

This submission is made in response to the invitation to voice our opinions to the Constitutional
Assembly.  We do this in the belief that the right to establish and sustain independent schooling is a
fundamental human right, universally expressed in international declarations and covenants of
human rights and in the constitutions of many democratic countries.

This submission cites examples from such constitutions, human rights documents and precedents
that have been set in Supreme Courts in a number of countries.  These indicate that constitutional
guarantees are an essential, although not sufficient, requirement for such rights to be exercised.

The Constitution of the Republic of South Africa Act (Act 200 of 1993), expresses the right in
Section 32 of Chapter 3, as follows:

The Constitution ensures, as fundamental rights in education,

32. Every person shall have the right -

(a) to basic education and to equal access to educational institutions

(b) to instruction in the language of his or her choice where this is reasonably
practicable; and

(c) to establish, where practicable, educational institutions based on a common
culture, language or religion, provided that there shall be no discrimination
on the ground of race.

The right is also expressed in three Constitutional Principles contained in Schedule 4

Constitutional Principle 11

Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil
liberties, which shall be provided for and protected by entrenched and justiciable provisions



in the Constitution, which shall be drafted after having given due consideration to inter alia
the fundamental rights contained in Chapter 3 of this Constitution.

Constitutional Principle XI

The diversity of language and culture shall be acknowledged and protected, and conditions
for their promotion shall be encouraged.

Constitutional Principle XII

Collective rights of self-determination in forming, joining and maintaining organs of civil
society, including linguistic, cultural and religious associations, shall, on the basis of non-
discrimination, and free association, be recognised and protected.

Our submission applauds the inclusion of the right to establish private schools as a fundamental and
inalienable right and offers the following examples in support.

Mark Henning
National Director

The Universal Declaration of Human Rights and other international Covenants

It is the view of many scholars that the Universal Declaration of Human Rights has achieved the
status of customary international law.  Its genesis is important.  In the years immediately following
World War 2 two perceptions were strongly supported:

governments should not have control over all aspects of the lives of citizens, and

citizens need to be protected against a central authority encroaching too dominantly on
those social structures over which the state should not exercise monopoly control.

The Universal Declaration of Human Rights gave expression to these principles, which are
fundamental if civil society is to be strong.

Article 26(3) of the Universal Declaration of Human Rights reads:

Parents have a prior right to choose the kind of education that shall be given to their
children.



Other international and regional human rights agreements have been based on it and many state
constitutions reflect its provisions.

The 1960 UNESCO Covenant against Discrimination in Education permits:

The establishment or maintenance of private educational institutions, on certain conditions
such as that they should conform to the educational standards laid down by the country and
not be used to exclude any group.

Another important Covenant is the United Nations Covenant on Economic, Social and Cultural
Rights.  Article 13 (sub-section 3) reads:

The State Parties to the present Covenant undertake to hare respectfor the liberty of parents
and, when applicable, legal guardians, to choose for their children schools, other than those
established by the public authorities, which ma be laid down or approved by the stale and to
ensure the religious and moral education of their children in conformity with their
convictions.
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The European Convention of Human Rights

Article 2 of the First Protocol to the Convention provides:

No person shall be denied the right to education. In the exercise of any functions it assumes
in relation to education and to teaching, the state shall respect the rights of parents to
ensure such education and teaching in conformity with their own religious and philosophical
convictions.

The European Convention is binding on the governments of countries that have signed it.  In
international law it is unusual in that it provides for a European Commission of Human Rights and a
European Court of Human Rights to consider complaints by victims that signatory states have
breached the terms of the Convention.  In a number of cases the European Court of Human Rights
has been asked to give proper interpretation of Article 2 of the First Protocol.  One such case was
that of Kjeldsen, Buysk Madsen and Pedersen, in which the European Court (1976) said that:

... the second sentence Article 2 must be read together with thefirst which enshrines the
right of everyone to education. It is on this fundamental right that is grafted the right of
parents to have respectfor their religious and philosophical convictions, and the first
sentence does not distinguish, any more than the second, between slate and private teaching

The Court stated that Article 2 must be read in the light of other articles of the Convention,
especially those guaranteeing respect for private and family life, freedom of thought, conscience
and religion and freedom to receive and impart information and ideas.  The Court has given a wide



interpretation to the phrase "religious and philosophical convictions".  In Campbell and Cosans
(1980), the European Commission of Human Rights found that the phrase embraces:

ideas based onhuman knowledge  and reasoning concerning the -world, life, society, etc.,
which a person adopt,,; atidprofesses according to the dictates Of his or her conscience.

It is because no state system is likely to be able to satisfy the various and competing demands of the
religious and philosophical convictions of different minorities of parents that the second sentence of
Article 2 guarantees, inter alia, the right to the use of independent schools.  Paragraph 50 of the
Court's ruling in Kjeldsen is of particular significance:

The second sentence of Article 2 aims in short at safeguarding the possibility of pluralism in
education, which possibility is essential for the preservation of the democratic society as
conceited by the Constitution.

Preparatory work for the drafting of Article 2 of the First Protocol was carried out by a
Consultative Assembly.  The preparatory work of the Consultative Assembly showed its clear
intention to avoid the danger of totalitarian education which might occur if private education were
proscribed.  The European Court has accepted the importance of this preparatory work.

The preparatory works, known as the travaux preparatoires:

indisputably demonstrate ... the importance attached by many members of the Consultative
Assembly and a number of governments that is to freedom of teaching, that is to say
freedom to establish private schools ...

The context of the Consultative Assembly was a Europe emerging from the horrors of the Second
World War.  The Universal Declaration of Human Rights had just been accepted... The rapport ir at
the meeting of the Consultative Assembly on 8 December 195 1, a former French Minister of
Justice, Mr Teitgen, outlined the object of Article 2 of the First Protocol in terms which obviously
referred to events fresh in the minds of all in the Assembly.

The Assembly dreaded - and I belieie still dreads - the continuance, the extension, or the
revival in certain countries of the totalitarian system, and none of us can claim to be, safe
from that terrible scourge,.  The requisitioning, the monopolisation ofyoung people by the
state, the obligation, forced upon all children, independently of the will of their parents,
joining the state youth organisations where they receii,ed an abominable totalitarian training
- these are things familiar to all of llS.  We arefanliliar with the suppression of free or priiate
educational institutions, the obligations imposed upon all parents to place their children in
the educational institutions of the stale, where they receiied the training prescribed by the
state; we have seen children brought up from the age of five to worship force,violence,
racialism and hatred.That is what we wish to
 avoid.



European constitutional safeguards of independent schools

The constitutions of many nations safeguard the right for independent schools.  The relevant parts
of some of them give an indication of the way in which rights are protected.

Article 17 of the Belgian Constitution permits the establishment of private schools.  The law of 29
May 1959 includes basic principles which state and independent schools must respect.  These
principles concern curriculum, hygiene and other standards.  The state provides subsidies for
private schools.

Article 20(1) of the Constitution of Cyprus (1 960) provides that:

Every person has the right to receive, and every person or institution the right to give,
instruction or education subject to such formalities, conditions or restrictionsasarenecessar
otilyiiitheitilerestsofyeciiriiyoflheRepublicor the constitutional order or the public safety or
the public order or the public health or the public morals or the standard and quality of
education orfor the protection of the rights and liberties qf others including the rights of
parents to secure for their children such education as is in conformity with their religious
cotii,ictiot7s.

Section 76 of the Danish Constitution of 1953 states that:

All children of schoolage shall entitled to free instruction ill primary schools.  Parents or
guardians making their own arrangements their children or wards to receive instruction
equivalent to the general primary school standard shall not be obliged to have their children
or wards; taught in a publicly provided school.

In France the Constitutional Council has noted that the Constitution does not exclude nonState
education nor the granting of state aid to such institutions. (4th recital of the decision of the
Constitutional Council of 23rd November 1977).

Article 7(4) of the Basic Law of the Federal Republic of Germany provides that:

Therighttoestablishprivate schools is guaranteed.  Private schools as a substitute stale or
municipal schools, shall require the approval of the state and shall be.subject to the laws of
the Lander This approval must be given if private schools are not inferior to the state or
municipal schools in their educational aims,.facilities and the training of their teaching staff
and if  segregation of pupils according to the means of their parents is not promoted.
Approval must be withheld if the economic and legal position of the teaching slqff is tiot
sufficiently assured.

Article 16(8) of the Greek Constitution of 1975 authorises the establishment of independent
schools



In Ireland, Article 42 of the Constitution states the rights of parents with regard to the education of
their children.  It provides:

1. The state acknowledges that the pi-iniary and natural educator of the child is the
Family and guarrantees to respect the inalienable right and duty ofparenis to
proi,ide, according to their means, for the religious and nioral, intellectual, physical
antisocial education of their children.

2. Parents shall be free to proiyide this education ill their homes or ill private schools or
ill schools recognised or established by the slate.

3.       (1)     The state shall not oblige parent.,; in isolation of their
conscience and lawful preference to send their children to schools established
by the stale, or to any particular type of school Designated by the state.

(2) The state shall, however, as guardian of the common good, require it? view,
of actual conditions that the children receiie a certain minimum education,
moral, intellectual and social

4. The slate shall provide for-free primary education and shall endeavour to
supplement and give reasonable aid to private and
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corporate educational initiative, and, when the public good requires it, provide other
ediicalioiialfacililies or institutions with due regard, however, for the rights of
parents especially in the matter of religious and moral formation.

Article 208(6) of the Constitution of the Netherlands provides a "guarantee ... of ... private school
education...... There is a substantial independent sector of education which is subsidised by the
state.

In Spain, the law of 21 June 1980 reaffirmed parental freedom of choice, the right to free education
for all and the right of institutions and persons to establish and run private schools.

Constitutional safeguards in the USA

In all states of the USA, attendance at a private school is either part of the basic requirement, or a
well-established exception to the public school attendance requirement.  The Law and Education
Centre at the Education Commission in the USA prepared a schedule based upon statutory
provisions (excluding administrative regulations and policies).  Examples of the constitutional
safeguards are the following:

Alabama A child must attend a public school, private school, church school, or be
instructed by a competent private tutor ...



American Samoa Attendance at a public or private school is required.

Arkansas Parents shall send children to a public, private or parochial school.

Columbia The child must attend a public or private school or be instructed privately, so
long as instruction is equivalent to public school instruction.

Idaho The parent or guardian shall cause the child to be instructed in the subjects
commonly and usually taught in the public schools ... Unless the child is
otherwise comparably instructed, as may be determined by the board of
trustees ... the parent or guardian shall cause the child to attend a public,
private or parochial school during a period in each year equal to that in
which the public schools are in session.

Indiana The child shall attend either a public school or some other school ... open to
inspection by the state attendance officer.

In many states the legislation is very simple, for example, in Wyoming, where, "The child is to
attend public or private school".  States which use this or very similar terms are Florida, Georgia,
Guam, Hawaii, Kansas, Louisiana, Minnesota, Mississippi, Nebraska, New Jersey, New Mexico,
New York, North Carolina, Oklahoma, Tennessee, Washington and Wisconsin.
Forty-two states specifically provide for private schooling in their constitutions, and in the others
either regulation or tradition make it possible.

Significant court rulings

Decisions of national, supreme, judicial authorities in court cases involving the rights of parents to
choose non-government schools for the education of their children are regarded as important
precedents and are quoted frequently in the literature.

Judgements of the United States Supreme Court express strongly the parents' rights to choose
independent education for their children,

In Meyer v Nebraska (1923), the court considered a law which prohibited any private, parochial,
denominational or state school from teaching any modern language other than English to any child
who had not passed eighth grade.  The court held that the law is in violation of the 14th
Amendment to the US Constitution, which provides that persons shall not be deprived of life,
liberty or property without due process of law.  Mr Justice Reynolds held that the liberty protected

denotes notmerely freedom frmi bodily restraint but alyo the right of the individual to
contract, to engage in niy of the common occupations of life, to acquire useful knowledge...

The Supreme Court emphasised the limitations of state power in matters of education:



Evidently the legislature has attempted materially to interfere with the calling of modern
language teachers, with the opportunities of pupils to acquire knowledge, andwith the
power of parents   to control the education of their own... That the state niay do much and
govery far indeed, in order to improi,e the quality of its citizens, physically, mentally and
niorally, is clear; but the individual has certain fundamental rights which must be respected..
A desirable end cannot he promoted by prohibited means. The power of the state to compel
attendance at some school and to niake reasonable regiilationsfor all schools, including a
requirement that they shall gibe instruction in English, is not questioned..

The 1925 Supreme Court decision in Pierce v, The Sociely of Sisters was a watershed one.  A
statute required every parent, guardian or other person having control of a child between the ages
of 8 and 16 to send the child to a state school in the district where the child resided.

The Society of Sisters argued that:

the enactment conflicts with the right of parents to choove schools where their children will
receive appropriate mental and religious training, the right of the child to influence the
parent’s choice qf a school, the right of schools and teachers therein to engage in a useful
business or profession, and is accordingly repugnant to the constitution and void.

The Supreme Court ruled that the statute:

unreasonably interferes with the liberty of parents and guardians to direct the upbringing
and education of children under their control ... The fundamental theory of liberty upon
which all governments ill this Union repose excludes any general power of the stale to
standardise its children by forcing Then to accept instructions from public teachers only.
The child is not the mere creature of the state; those who torture hint and direct his destiny
hare the right, coupled with the high duty, to recognise atidprepare hint for additional
obligations.

In more recent times the judgement in Pierce was confirmed by the US Supreme Court in
Wisconsin v Yoder (1972).

Mr Justice Burger held:

There is no doubt as to the power of a state, having a high responsibility for education of its
citizens to impose reasonable regiilaliotis.for the control and duration of basic education ...
Providing public (i.e. state) schools ranks at the very apex qf the.function of  a state.

Yet even this paramount responsibility was, in Pierce, made to yield to the rights of parents
to proivide all equivalent education in a privately  operated system.



The Supreme Court's decision in Yoder has been upheld in other significant cases.  In Nagle V,
Ohio where the Amish school was the only school within reasonable distance that harmonised with
Nagle's religious belief, the court ruled that he was entitled to the protection offered by Yoder.

The ruling of Mr Justice Robert Jackson in West Virginia Board of Education v Barnette been
described as being perhaps the Court's most absolute declaration of the freedom of individual
consciousness.  Jackson said:

If there is any fixed star in our constitutional constellation, it is that no official, high or
petty, can prescribe what shall be orthodox in  politics, nationalism, religion, or other
matters of opinion, orforce citizens to confess by word or act theirfaith therein...

An attempt was made in Ireland in 1942 to pass a Bill to the effect that a child should not be
deemed to be receiving suitable education other than by attending a state school, or a school
recognised by the state.

The Bill was held to be unconstitutional,

The state is entitled to require that children shall receive a certain minimal education.  So
long as parents supply this general standard of education -He are of the opinion that the
manner ill which it is being siren and received is
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entirely a matter for the parents and is not a matter in respect of which the state under the
Constitution is entitled to interfere.

There is a theme that runs through all these conventions and constitutions and court cases.  It is
that the State should not have a monopoly in education.  In the world-wide move to democracy,
prime value is being given to human dignity, rights and freedoms.  Susan Strange, a well-known
analyst of political economies, argues that each modern society differs in the relative priority it
gives to each of four basic values - wealth, order, justice and freedom; the mix being determined by
political power.  Another commentator, Harry Eckstein, ranks justice as the highest of these.  He
maintains that in a Godless and scientific world the justice of the state must be not merely judicial,
but largely social justice: "the state must see to the just principle of allocation".

The ideal of democratic education means the securing of freedoms for citizens, parents, teachers
and children within a common standard compatible with diversity; children must be taught enough
to participate as adults in the political processes that shape their society.  The balance between the
protection of the fundamental rights of the individual and those of the state as representative of the
community of citizens is what we seek to achieve.

If this balance is to be achieved, insofar as private schooling is concerned, people should be able to
consider educational services outside those provided by the State.  This means that there should be



no arbitrary discrimination in law which adversely affect schools that provide parents the
opportunity to have their children educated in accordance with their convictions.
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MINIISTRY IN THE OFFICE OF THE PRESIDENT

RECONSTRUCTION AND DEVELOPMENT PROGRAMME:

DISABILITY PROGRAMME

From Maria Rantho

Date 2 February 1995

Interim Submission to the Constitutional Assembly by the Disability
Programme in the Ministry in the Office of the President responsible for
the Reconstruction and Development Programme.

One of the lessor known victories of the new democracy in South Africa is the fact
that the interim constitution outlaws discrimination on the grounds of disability.

The challenge now facing the new South African State is to create a society in
which equal opportunities for disabled people may be progressively achieved.

The White Paper on the RDP committed the government to the design, in
consultation with disabled people, of a comprehensive programme for disabled
people.

In consequence, a person with a disability, nominated by the National Coordinating
Committee on Disability ( NCCD), Ms Maria Rantho, has with effect from
Monday 9 January, been seconded full time to the RDP as Programme Manager
for Disability.

In performing her tasks, Ms Rantho is working closely with all role players in the
disability sector through the structures of the NCCD, which includes Disabled
People South Africa (DPSA), all relevant national welfare councils



and appropriate national state departments.  The NCCD is also developing
consultative links with the relevant United Nations agencies.

An immediate issue to be addressed will be the accommodation of disability in the
final constitution, making constitutional mechanisms accessible and responsive to
disabled people and an exploration of the advisability of establishing a
Constitutional Disability Commission.

Please be advised that a detailed submission will follow as soon as proper
consultation has been achieved with the NCCD constituency.

Thank you.

Maria Rantho
Disability Program Manager.



POSITION PAPER FOR SUBMISSION TO THE
CONSTITUTIONAL ASSEMBLY THEME COMMITTEE II ON
SEPARATION OF POWERS

The Working Group of the Environmental Law Association for lawyers who fall under the
auspices of the Transvaal Law Society, makes the following submission:

Reference to the environment should be removed from Schedule 6 of the
Interim Constitution, for the following reasons:

1 The provinces lack the resources for effective environmental protection and management.
The environment will in many instances become a low priority at provincial level resulting in
limited resources being diverted to other concerns.

2. Policy provision and standard setting must be reserved to the highest level of government.

3. Economy of environmental legislation must be a primary objective.  It is well recognised
that current environmental legislation suffers from a lack of co-ordination as a result of the
fragmentation of laws and the division of authority amongst a number of administrative
bodies.

4. Enforcement and administration should be co-ordinated at central government level by
means of an environmental administrative protection authority which may delegate
administrative powers to the provinces.

5. Inconsistent standards will result in commercial exploitation of pollution laws which are less
stringent in certain provinces.

6. There is a strong desire in industry for a set of uniform standards that will be applicable to
all operations throughout the country.

MOTIVATION SUMMARY

A. The legacy of duplication of powers

1 . Despite the existence of a plethora of available laws which provide for environmental
protection there is a disconcerting dislocation in the enforcement of those laws.  A serious
lack of co-ordination in approach to environmental protection subsists in this country at



both the level of lawmaking and the administration or enforcement of those laws.
Enforcement of environmental legislation is a costly exercise requiring extensive human,
financial and in certain instances technological resources.  Traditionally, these resources
have not been at the disposal of the various government departments or the provincial and
local authorities charged with protection of the environment.  This is because environmental
protection is often relegated to the last and smallest item of the budgets of most government
bodies.

2. Legislation in South Africa pertaining to environmental protection and control is contained
in a myriad of Parliamentary statutes, provincial ordinances and local government by-laws,
there being no comprehensive treatment of this area of law to date.  This is despite the
promulgation of the environment Conservation Act 73 of 1989, which Act does not
constitute a confliction of environmental laws not the consolidation of control.

3. In South Africa the administration of environmental laws is placed in the hands of a
multitude of public authorities.  Under the various environmental statutes various
government departments have wide-ranging inspection, control and enforcement powers.
This is despite the existence of a Ministry and government department which has a
designated (and now shared) environmental portfolio.  Provincial and local authorities are
also empowered by various enabling ordinances to exercise control in respect of a number
of aspects of both the human and natural environment.  The majority of local authorities
most commonly exercise the jurisdiction by way of by-laws  (varying from authority) which
deal with the abatement of nuisances and public health.

4. South Africa has become a signatory to a number of international conventions pertaining to
the environment.  Its recent membership of the Base convention obliges South Africa to
take appropriate legal, administrative and other measures to implement and enforce the
provisions of the Convention (Article 4, clause 3 [General Obligations] of the Base
Convention on the Control of Transboundary Movements of Hazardous Wastes and
their Disposal). These measures must be dealt with at the highest level of government and
consistent standards will have to be maintained throughout Republic.

5. The Reconstruction and Development Programme acknowledges that: “The democratic
government must nationalise environmental legislation into a cohesive and workable form.
It must legislate the right of access to information on environmentally harmful practices.  It
must also require compulsory environmental impact assessments for all large scale projects.
It must establish an environmental ombuds and criminilise environmental offences.  It must
review and confirm with international conventions and agreements on environmental
issues.” (African National Congress, The Reconstruction and Development Programmes - A
Policy FrameWork. Umanyano Publications, 1994, p.41). To achieve "cohesive law-
making" fragmentation of environmental laws cannot continues.

6. A primary objective of the Reconstruction and Development Programmes is economy
building and advancement.  It recognises that the “South African reconstruction”.  (African
National Congress, The Reconstruction and Development Programmes - A Policy



Framework Umanyano Publications, 1994, p.75). The underlying philosophy of most
environmental legislation in this country is the maintenance of a balance between the
competing interests of industrial development and the need for protection of resources.
Resource protection is currently dealt with in an uncoordinated fashion between the
regulatory bodies which inadequate and in certain.

Instances duplicated jurisdiction in this regard.  Budget considerations of the various
government departments (for example, Health, Environmental Affairs, Tourism and Water
Affairs and Forestry) are determining factors of the extent of protection which will be
provided. in order to encourage industrial development that take cognisance of the
environment in its endeavours, it is vital that norms and standards are clearly prescribed by
the highest level of government.  Human well-being, economic development and
preservation of nature resources is vital to the success of the reconstruction and
development of this country.

7. Co-ordination at the level of central government will facilitate efficiency in the enforcement
of laws, the maintenance of standards throughout the Republic as well as efficiency in the
economy of distribution of human, financial and technological resources.

8. The Interim Constitution - Continuation of Fracturing of powers

1 . Section 126 of the Interim Constitution of the Republic of South Africa No. 200 of 1993
("the Interim Constitution") provides that a provincial legislature shall be competent, subject
to sub-sections (3) and (4) of Section 126 to make laws for the province with regard to all
matters which fall within the functional areas specified in Schedule 6. the environment is
specifically referred to as a functional area in Schedule 6. Section 126(2) provides that the
legislative competence referred to in Section 126(1), shall include the competence to make
laws which are reasonably for or incidental to the effective exercise of such legislative
competence.

2. Although Section 126(3) provides that a law passed by a provincial legislature in terms of
the Interim Constitution will prevail over an act of Parliament which deals with a matter
referred to in Schedule 6 (i.e. including the environment), an override provision is set out in
section 126(3).  In terms of this override provision, an Act of Parliament may override a law
passed y a provincial legislature pertaining to the environment in instances where,
Inter alia, a matter cannot be regulated effectively by provincial legislation, in the interests
of co-ordinating uniform norms or standards throughout the Republic or where the Act of
Parliament concern is necessary for the maintenance or the protection of the environment.
However, Section 126(4) will only apply if the Act of Parliament concerned applies
uniformly in all parts of the Republic.

3. Although Section 126 does not envisage environmental law-making to be the exclusive
preserve of the provincial legislatures, what is envisaged (in Section 126(5) is a situation
where the Act of Parliament and a provincial law will be construed as being consistent with
each other, unless, and only to the extent that, they are expressly or by necessary



implication, inconsistent with each other.  Therefore if the environment is not removed from
Schedule 6 as a functional area of legislative competence, it is almost certain that the status
quo of splitting and duplication of powers will endure.

C. Further Dispersal of Powers

Without the provision of a cohesive framework, the legacy of duplication of environmental
management and control which typified the old South Africa will not be remedied under the
new order.  In fact, more government bodies will now be constitutionally charged with
environmental law-making and administration than ever before.  Added to the growing
number of control bodies with jurisdiction over the environment are the Transitional
metropolitan Councils created by the Local Government Transition Act No. 209 of 1993.
Metropolitan environment conservation is a specified power and function of the Transitional
Metropolitan Councils. (Schedule 2, section 7(1)(b), 8(2) and 10(3)(h) of the Local
Government Transition Act No. 209 of 1 993).  A further tier of local government, namely,
the metropolitan substructures has also been born and will also have functions in the
environmental arena.

D Too Much Law - Too Little Enforcement

1 . The Reconstruction and Development Programme recognises that "Fines for environmental
offences are inadequate and inconsistent”. (African National Congress, The Reconstruction
and Development Programme - A policy Framework, Umanyano Publications, 1994,
p.40).

2. The issue of pollution control, as an example, is traversed in at least 35 Acts of Parliament as
well as some 14 provincial ordinances and a multitude of local government by-laws.
Notwithstanding all these laws, very serious levels of pollution exist in this country and
activities which cause pollution continue unabated.  The Department of Water Affairs and
Forestry's Directorate Legal Services Department reports the following statistics for
pollution prosecutions for the period 1994:

2.1    Matters where the Attorney General/Public 3
Prosecutor decline to prosecute

2.2 Matters at present pending before court 7

2.3 Matters reported to the South African Police/ 12
Attorney General to investigate charges and still



pending

2.4 Matters under investigation by legal services 13

2.5 Admissions of guilt fines paid 8

2.6 Guilty findings by the court 4

2.7 Not guilty findings by the court 2

2.8 Matters withdrawn after summons issued 1

[Pollution prosecutions reflected in the statistics above were brought
under Sections 21 and 23 of the Water Act NO. 54 of 1956.  The
Directorate of Legal Services of the Department of Water Affairs
and Forestry confirms that all matters reported to its department by
the public are investigated].

3. The promotion of sustainable development in conjunction with protection of our limited
natural resources are a national priority.  This can only be achieved through efficiency and
economy in law-making and enforcement and necessitates that policy making, planning and
co-ordination takes place at the highest level of government.

E International Experience

1 . Experience Internationally reflects the need to centralise and integrate environmental
management and control in order to facilitate competing and conflicting resource interests.
The need to achieve this goal was recognised in the early 1970's in the United States on
promulgation of the United States National Environmental Policy Act.  "This legislation
recognised that human  health and environment relationships cannot be adequately addressed
through placement legislation which tackles problems on an ad hoc basis ". (R.E. Fuggl,
N.A. Rable Environmental Management in South Africa, Juta & Company Limited,
1992, p.12). The creation of the United States Environmental Protection Agency is
indicative of the need to achieve a consolidated administrative approach to the integration of
resource management at a Federal level.

2. Professor M.A. Rable (Environmental Law in Australia, SAJELP,(1994)(2) [l n press])
considers the Australian experience. the environment did not feature in the Australian
Constitution of 1901 and its protection was not reserved to the Federal Government.  This
has resulted in much debate and criticism and a widespread call for the integration and
control of policies relating to the environment at the Federal Government level.  Rable
writes: It is generally acknowledged that the constitutional division of legislative power in
respect of environmental matters is of critical importance.  The Australian experience seems
to indicate that many, if not most, environmental matters should be regulated at least in a co-



ordinating capacity - at central and not at regional-level This conclusion is underscored by
the widespread insistence by commentators that the Federal Government should become
more actively involved in environmental affairs, following expensive curial interpretation of
the Commonwealth's environmental powers in terms of the Constitution. While the scope
and even emergence of environmental concerns were probably not anticipated when the
Australian Constitution was enacted in 1901, the urgency of a national approach and the
necessary information base to dealing with environmental matters are currently such that it
will be inexcusable for South Africa's fatal constitution not to heed the lessons from
Australia's experience " (Our underlining emphasis).

F The Consequences of Further Fragmentation

1 . The Consequences are persisting and even exacerbating the status quo as far as
fragmentation of environmental management and protection is concerned by devolving
legislative powers to the provinces are as follows:

1.1 Consistency of standards across the Republic will not be maintained;

1.2 the legacy of legislating in a placement and reactive fashion will almost certainly
endure;

1.3 efficiency in the enforcement of laws will not be achieved.  Disparity in resources
available to the provincial governments will lead to inconsistencies as between the
regions and will also result in diminishing standards;

1.4 Policy making will also vary as between provinces depending on available resources.
This is particularly pertinent to industrial development and the need to encourage an
integrated approach to environmental management.  Stringent requirements in
particular provinces may act as a dissuasive factor to development in those regions.

1.5           South Africa will not be able to comply with its International  convention obligations on 
a consistent domestic basis.

THE WORKING GROUP OF THE ENVIRONMENTAL LAW ASSOCIATION FOR
LAWYERS WHO FALL UNDER THE AUSPICES OF THE TRANSVAAL LAW
SOCIETY

FEBRUARY 1995

7. South Africa may not comply with its International convention obligations if inconsistent
standards are applied domestically.



8. African National Congress, The Reconstruction and Development Programme - A
Policy Framework, Umanyano Publications, 1994 at p.41 states the following:

"Both local and provincial governments must play a crucial role in
environmental management.  Strong provincial departments of
Environmental Affairs must be established.  A national Department of
Environmental Affairs must ensure overall standards and financing of
environmental protection."

The main features of our motivation are annexed and the Working Group
would appreciated an opportunity to address the Theme Committee on this
submission and
its motivation.

ENVIRONMENTAL LAW ASSOCIATION
(TRANSVAAL REGION)



ANIMAL GROUPS' ALLIANCE (AGA)

2nd February 1995

The Animal Groups Alliance herewith submits a respectful plea to have the following
clauses entrenched in the new Constitution of South Africa.

The powers of the National Government should be strengthened to take responsibility
for overall decision making with regard to policy issues on the protection of' animals
and living  creatures.  This will ensure uniform decision making in all the ]provinces of
South Africa.

ln addition, the constitution should establish a national forum whereby issues involving
buth animal protection NGO's and vested interests can be resolved.  This forum should
be a statutory body.

Animal Groups Alliance
Western Cape Branch



MUSLIM PERSONAL LAW BOARD
OF SOUTH AFRICA

 DURBAN

I FEBRUARY 1995

Theme Committee  5

RE: THE JUDICIARY AND MUSLIM PERSONAL LAW

1. The Board sets out below its submissions briefly but wishes to make oral
representations.

2. The new Constitutional text must contain a provision similar to Section 14 (3) of
Chapter 3 of the Interim Constitution providing for the recognition by the State of
the Personal Law of a religious group.

3. Muslim Personal law can only be properly and fully implemented in two ways :

a) The establishment of separate Islamic Shariah
Courts which are presided over competent and qualifed Muslim jurists.
ALTERNATIVELY

b) The appointment of Muslim Judges to the existing Judiciary who will decide
matters relating to Muslim Personal Law.  In this regard, a comprehensive stature
incorporating - the rules of Muslim Personal Law would have to be prepared.

4. As a transitional step, the Board has prepared draft Bills providing for a
measure of recognition.  These Bills inter alia confer upon the informal Ulema
Judicial bodies power to decide matters governing dissolution of Muslim marriages
only.

5. In order to avoid a possible conflict between rules of Personal Law and
other fundamental r rights (primarily the equality clause), it is recommended that the
Freedom of Religion clause be qualified to give it overriding effect.  It is trite that no
right is absolute but at the same time the Constitutional entrenchment of Personal
Law of a religious group must itself not be open to constitutional challenge.  A



number of secular states have entrenched the personal law of a religious group in an
overriding way to avoid a possible clash with other fundamental rights.

SECRETARY GENERAL

M. S.  OMAR



SOUTH AFRICAN COMMUNIST PARTY (SACP)

3 FEB. 95

Theme Committee  6 of sub Committee 2

There are two basic issues in the area of Economic and General Financial Affairs which the
SACP wishes to highlight for consideration by the Theme Committee.

1.  The new Constitution should NOT contain any prescription on the kind of economic model or
dispensation that must prevail in  SA

1.1 This issue was debated at some length in the course of CODESA and the subsequent
Multi Party Negotiations. In the end, it was agreed that the present Interim
Constitution would not contain any such prescription.

1.2 However, there ware parties and other interest groups who asserted strongly at the
time that the Interim Constitution should declare South Africa to be "a free market
system".  We believe that such parties and groups are likely once more, to raise this
question.  It is for this reason that we are highlighting the matter here.

1.3  The economic model or economic dispensation that prevails in South Africa
should be the outcome of free debate, free choice, experience, discussion and
negotiation within the context of a multi-party electoral system and a range of
consultative forums like NEDLAC.  Political parties, organizations and individuals
should be constitutionally free to propagate and seek to win majority support for the
full range of economic dispensations.  To be constitutionally prescriptive about one
dispensation whether socialism, or so-called "free” market capitalism, or something
in between, would underline multi-party democracy and strait-jacket electoral
choices.

1.4  We make this point as a South African Communist Party, mindful of the negative
lessons to be drawn from the former Soviet Union and East European societies, in
which socialism was often entrenched constitutionally.  Economic dispensations
need to enjoy democratic support and they need to prove themselves in practice.

1.5  As distinct from ideological prescriptions about models and dispensations, we would
certainly not object to the new Constitution containing a broad commitment to an
economy that is based on the fundamental principles of meeting the basic needs of
the population, being rooted, in reconstruction and development, and in balanced
and sustainable growth.

2.  RESERVE BANK.  The existing clauses in the Interim Constitution (notably par. &. 196,
1 and 2) describing the Primary Objectives of the SOUTH AFRICAN RESERVE BANK,



need amendment to bring the Central Bank into closer conformity with the Reconstruction
and Development imperatives that now confront us as South Africans.

2.1 Primary objectives of the Central Bank

2.1.1 Paragraph 196. (1) of the Interim Constitution states:
"The primary objectives of the South African Reserve Bank shall be to
protect the internal and external value of the currency in the interest of
balanced and sustainable economic growth in the Republic."

We believe that this description is too narrow.

2.1.2 An improved version should read something like the following:

"The primary objectives of the South African Reserve Bank shall be to
manage the currency in the interests of reconstruction, development,
and a balanced and sustainable economic growth in the Republic."

2.1.3 Our motivation for the above:

* while reconstruction, development and economic growth are all closely
connected, in a given context a difficult choice might have to be made in
which growth is slowed temporarily in the interests of reconstruction or
development.  It may (perhaps legitimately) be argued that "balanced" and
"sustainable" growth are referred to, and not just any growth at any cost.
We believe however, that it is important to be more holistic and to be clear
about this.

* our conviction in this regard is reinforced by, for instance, the current
Mission Statement of the SA Reserve Bank which describes as its primary
goals ensuring that:

"South Africa has a vigorous economy based on the principles of a free
market system, private initiative and effective competition.”

In the entire Mission Statement there is not a single reference, however
vague or broad, to the general ideals of reconstruction and development.

2.2 The "Independence” of the Central Bank

2.2.1 We support the principle that the Reserve Bank should be insulated from
partisan interference.  But this should be balanced with mechanisms to
ensure that the Bank is accountable to the broad, democratically mandated,
goals of government (in this case, the goals of reconstruction and
development).



2.2.2 One route for ensuring such accountability should be through Parliamentary
legislation which would need to consider:

* ways of ensuring a Reserve Bank Board of Governors that is more
representative and more in tuna with the present social challenges in our
country;

* increasing the transparency of the Bank by ensuring greater answerability
to Parliament.

2.2.3 But consideration should also be given to tightening up on the wording in
para. 196.2 of the present Interim Constitution.  The present wording
qualifies the Reserve Bank's independence with the following formulations:

* "subject only to an Act of Parliament referred to in section 197”; and

* "Provided that, there shall be regular consultation between the South
African Reserve Bank and the Minister responsible for national financial
matters.”

In regard to the latter formulation, we assume that "regular consultation"
means "in consultation with” and NOT the weaker “after consultation with".
This needs to he made clearer.  The Ministry of Finance and the Reserve Bank
need to work an a team.

2.2.4 Our motivation for the above:

*  Contrary to the stipulations of the Interim Constitution, we do not believe
that the present SA Reserve Bank is, indeed “independent”.  The Board of
Governors of the Bank, in its composition, and in the dogmatic monetarist
ideology and personal backgrounds of its members is deeply connected with
one powerful interest group in our country - namely the white-dominated,
private financial sector.  Insulating the Reserve Bank from partisan
interference cannot mean simply insulating it from narrow party political
manipulation, while other powerful interest groups go unnoticed.

* Para. 197 of the Interim Constitution says that the powers and functions of
the South African Reserve bank “shall be those customarily exercised and
performed by central banks".  This assumes some universal agreement and
practice in regard to the powers of central banks.  This is simply not the
case.  For instance, in many of the successful East Asian economics, the
central bank has been a subordinate institution within government.  It is
worth quoting a recent study on the topic by Paul Bowles (University of



Northern British Columbia) and Gordon White (Institute of Development
Studies, University of Sussex):

"One of the key institutional characteristics of the successful East Asian
late developers (they are referring specifically to South Korea, the
Republic of China, and the Peoples Republic of China] has been their
control over their financial systems.  The NICs [newly industrialised
countries) and China have used their financial systems as a crucial part of
an overarching state-led development strategy.  In particular, the low
interest policy loan has been a central feature of government policy in
determining investment policies, allocating capital and shaping industrial
growth... In all of theme cases... states have followed an nterventionist
industrial policy premised on the logic of the theory of late development,
in which low interest rates for long term credit have been used to channel
resources into specific sectors.  This has only been possible because
the policies of the central bank have been determined within the
general development policy making framework ... The central banks
in these three countries have therefore had relatively circumscribed roles
and have generally operated as but one, often subordinate, player in the
government apparatus."

We are not necessarily arguing for the same level of subordination of the
South African Reserve Bank to government.  We are, however trying to
debunk the common belief that "all economically successful countries have
absolutely independent central banks”, and the related argument that "unless
we constitutionally guarantee an absolute independence of the Reserve
Bank, we will frighten off foreign investors."

2.2.5 In summary, the new Constitution needs to ensure that, in protecting the
Reserve Bank from partisan interference

* all potential partisan interferers (and not just government) are covered; and

* the degree of Reserve Bank independence is not so extreme that the
possibilities of achieving a coherent, democratically-mandated reconstruction
and development programme are undermined.



30 January 1995

We, the undersigned, URGENTLY appeal to you to ensure that religious instruction in schools be covered
by the new Charter of Human Rights.  Religious instruction in schools should therefore be continued and
pupils should be offered the choice to attend.

Thank you for your attention regarding this issue.

BIBLE STUDY GROUP
DUTCH REFORMED CHURCH PAROW-WELGELEGEN

(Signatures, addresses)



8 May 1995

Re: Retaining the Religious Status Quo in the New Constitution

A Democratic Government, chosen by and for the people, will surely acknowledge the fact that by
for the vast majority of people in this country recognise God Almighty, and practise religion in one
form or another.  This God-orientated lifestyle has been deeply embedded in people's lives, and
therefore religion can in no way, and under no circumstances be separated from public life or civil
service.  On Religious Freedom in the New South Africa there must, and can be no compromise
whatsoever.

This issue demands your urgent recognition,

Attached hereto is a copy of a letter to President Mandela, petitioning this issue as well as a copy of
649 signatures.

You have a great task.  May God strengthen and protect you.

Mrs Y Redelinghuys

CHRISTIAN COMMITTEE FOR MORAL STANDARDS
Faerie Glen

[EDITOR’S NOTE: 649 SIGNATURES ATTACHED]

8 May 1995

Dear President Mandela

RE: Retaining the Religious Status Quo in the New Constitution

It is indeed with great concern that we, the undersigned, submit to you this petition, opposing the
A. N. C.'s proposal that South Africa should become a secular State, and that State and Religion
should be separate.

As State President, presiding over the drafting of the New constitution, you are fully aware of the
serious implications this proposal holds for the people of S.A., of whom the vast majority believes
in God almighty.  In our letter to Mr Cyril Ramaphosa, attached hereto, we clearly state our total
opposition against such a proposal.

We hereby plead your sensitivity in this matter concerning religious freedom for all the people in all
spheres of public and civil life.



Being concerned Christians, we humbly refer to the Biblical quotation in Romans 1 3:1

,, For there is no authority except from God - by His permission, His sanction; and those that exist

do so by God's appointment."

Sir, how can a God appointed Government exclude that God from its constitution? a Government
planning peace and prosperity for all will indeed be wise to acknowledge that God who rules the
heart of people, and who leads them inwardly to obey and respect this appointed Government.
Rulership and Law can enforce law and order from outside, but God leads people from inside.

We thus plead for the continuation of Religious Freedom for all, and the non-separation of faith
from public life and civil service in the S.A. of today. Respectfully and prayerfully we submit to you
this very important issue.

Mrs Y. Redelinghuys
For Christian Committee for Moral Standards

Faerie Glen



1 February 1995

Herewith the presentation of Ligstryders with regard to the new Constitution for South Africa.

Theme committee 1 : Democracy and Nature of State

Man is NOT the sovereign master of his own fate.  The political sovereignty is not based on the will
of the majority.  If it should indeed be based on the will of the majority, such a state would lead to
tyranny, e.g. suppose the majority of people decide that it is acceptable to exterminate Jews.  Is it
right because the majority say so?  Or if the majority say that it is right to exterminate old people or
unborn babies, etc. etc.

A further danger exists that politicians can bribe voters to vote for them by means of all kinds of
promises (which are possibly unrealisable).

Representatives who have to make laws and govern the country must therefore be elected by the
voters in an election.  BUT there must be some or other framework within which any decisions
must be kept.  If this framework is a man-made thing, the dilemma exists that the framework could
be changed continually.  Furthermore, because of the fall of man, the human being is by nature
inclined to evil.  That is why it is necessary to accept the absolute authority of God and to subject
all decisions that are made to God's Word.

The basic Biblical principles for all forms of government (civil, personal, clerical, familial, etc.) are :
the sovereignty of God, personal responsibility to God, private possession of property, self-
government, marriage and parent responsibility, voluntary association, stewardship (individual
enterprise) and limited civil government.  The foundation for all laws is the Law of God.

"The law of the Lord is perfect, converting the soul: the testimony of the Lord is true, making wise
the simple.  The statues of the Lord are right, rejoicing the heart: the commandment if the Lord is
pure, enlightening the eyes.  The fear of the Lord is clean, enduring for ever: the judgements of the
Lord are true and righteous altogether" - Ps. 19:79.

This will include the protection of unborn babies against abortion, maintaining the day of the Lord
as a day of rest, laws against pornography, Satanism, blasphemy, foul language, and the creation of
pro-life and pro-family legislation.



The protection of law-abiding citizens must have preference with the civil government.  The present
astronomical occurrence of crime is a disgrace.  The legal system must not be more concerned
about the rights of the criminals than the rights of the victims.  The value of life must be honoured
and demonstrated by making premeditated murder, rape and abduction punishable with death. (Ex
21: 12-23).

Theme Committee 2 : Division of Powers

According to the Word of God (the Bible), the only valid functions of the state are national defence
(the protection of citizens) and law and order (the prosecution of criminals).

"whether it be to the king, as supreme; or unto governors, as unto them are sent by him for the
punishment of evildoers, and for the praise of them that do well" - 1 Pet 2:13-14.

"For rulers are not a terror to good works, but to the evil.  Wilt thou then not be afraid of the
power? do that which is good, and thou shalt have praise of the same: For he is the minister of God
to thee for good.  But if thou do that which is evil, be afraid; for he beareth not the sword in vain:
for he is the minister of God, a revenger to execute wrath upon him that doeth evil" Rom. 13: 3-4.

Biblical Law prevents power from being centred in a single institution in that many institutions are
defined : the family, church, community, voluntary associations and the state.  Each of these
institutions has valid but limited authority.  Each of these institutions acts as buffers against one
another.  The authority of the state has no authority to interfere in the lives of individuals or
families.  Furthermore, the state may also not interfere in the role of the church, local communities,
voluntary associations which are involved in education, health, the economy or pensions.  The
state's only role is to prevent crime and to punish (e.g. theft, fraud, damage to property, rape,
abduction and murder, etc.). Ex. 21:12-17; 22:1-7.

The division of powers and functions of civil government are important, namely Executive (the
king), legislative (the Jewish Council of Sanhedrin) and judicial (the elders or judges in each
community).  These functions of the government are based on the government of the Lord, as
revealed by Him (Is. 9:6,7)

Theme Committee 3: Nature and status of the Provincial System and Local Government

A decentralised political dispensation where most responsibility and power rest with regional
governments, the family and the individual is proposed. (Ex. 24: 1; Deut. 1: 13-17; Acts 17:26).



Centralisation of power in a unitary state has always been a heathen tendency, as it was in the case
of Ninive and Babel (Gen. 10: I 1; 1 1: 1).  Since power leads to corruption, it is wise to limit the
power of a government and to divide it into a system of balances and counter-balances.

Theme Committee 4 : An entrenched Charter of Human Rights

Ligstryders are of the opinion that the allocation of human rights is very limiting.  The fact that
human rights ... (illegible) ... it would be more sensible to say that individuals do not have certain
rights and then, by implication, that they do have all the rights which are not mentioned, e. g.

Individuals do not have the right to murder; by implication he has the right to life.
Individuals do not have the right to steal someone else's property; by implication he has the
right to property

Individuals do not have the right to give false evidence against others

However, Ligstryders want to draw attention to the following:

The right to life:
The right to life must be guaranteed from conception to natural death.

Unborn babies' right to life must not be violated by atrocities such as abortion.  When one looks at
the Word of God one sees the following:

To God the unborn is a human being - Lk. 1:41-44
To God the unborn is a person - Ps. 139:13-16; Job 10:8-12
God calls some people to service from the womb - Jer. 1:5; Gal. 1: 15 God is the ruler
over life - Acts 17:24 -15

If one looks at what the medical fraternity say, one sees that they too say that life starts with
conception.  Even abortionists such as Dr. Nevel Saunders from the USA acknowledges this when
he says: "We know that abortion is murder, but the State allows murder in certain
circumstances".

"So ye shall not pollute the land wherein ye are: for blood is defileth the land: and the land cannot
be cleansed of the blood that is shed therein, but by the blood of him that shed it.  Num. 35: 33.

The right to human dignity for women and children



No-one can justify the pumping of untreated sewerage into public streets and swimming areas.  In
the same way it can not be justified that moral sewerage can be pumped into the heads of the
people of our country by immoral videos and magazines.  Doctors are involved in stopping the
distribution of infections and diseases.  Surely the state also has a responsibility to watch over
moral diseases.  A policeman strives to protect law-abiding citizens against citizens who are not
law-abiding.  Should women and children not be protected by freeing the community from
exploitative publications which help to form thought patterns and which lead to the committing of
crimes?  Pornography impairs the human dignity of women and children!

Likewise a few facts about pornography:

According to the CSR rape in South Africa has increased by 22 % between 1987 and 1992,
violent robbery by 90% and murder by 48%.  According to statistics of the SAPS there
were ... (illegible) ... The SAPS estimate that for each reported rape ... (illegible) ... are not
reported.  There could therefore be as many as 950,000 rapes per annum in South Africa.  It
is interesting to note that rape has increased dramatically since pornography became
generally available in South Africa.

The Child Protection Unit of the SAPS reports that the rape of children, indecent assault and child
abuse are increasing dramatically.  In 1993 they investigated 4,736 cases of child rape.  During the
first half of 1994 it was already 3,371.  Indecent assault was 3,439 in 1993 (and already 2,044 cases
for the first six months of 1994).  There were 1,969 cases of child abuse and already 1,414 for the
first six months of 1994.

Nineteen year old Elvis Jotamo gave evidence in court that while he was paging through a Scope
(pornographic magazine), he started visualising a sexual fantasy with an acquaintance.  Over a
period of six weeks his fantasy developed into an obsession.  He testified how he strangled Linsey
Boyd and then had sex with her corpse (Die Burger 5/8/93).  He was sentenced to lifelong
imprisonment for rape and murder (Argus 21/9/94)

The American mass murderer, Ted Bundy, stated in an interview the night before his execution that
pornography was the common factor amongst all the mass murderers and violent criminals he came
into contact with during his eight years in jail.

In Dr Victor Cline's clinical and research work a general pattern was found amongst the users of
pornography: Addiction to hard-core pornography, increase in the need for more shocking material,
blunting towards all material which the person previously found shocking, and an increase in
"realising" pornographic sexual activities.



Since pornography became widely available in Britain - since the early 1960's - a dramatic increase
in reported sexual crimes has taken place.  The occurrence of rape increased by 94% Similar
increases are experienced in other countries where pornography has become available, e. g. 139 %
in the USA, 160 % in Australia, 107 % in New-Zealand.

In Cincinnati residential area (USA) where adult book shops and X-rated theatres were closed,
there was a decrease of 83% in serious crimes such as rape, robbery and assault.

According to research by Prof.  Ann Burgess at the University of Pensylvannia pornography is
frequently used by child molesters to convince children that abnormal sexual deeds are normal.

According to a 1985 FBI study in which convicted mass murderers were questioned, the biggest
interest of 81 % of these murderers was reading pornography.

In the "Cape Times" of June 1991 was reported that a police raid found the partially clothed
body of the seven year old Raymonde Jacobs.  Her hands were tied behind her back, her
suspected murderer's room ... (illegible) ... pictures of naked women from local
pornographic magazines.

The detective department of an American police service reported that "some 41% of
38,000 sexual assault cases on file involved pornography just prior to or during the
commission of the crime"

The right to private Property

The commandment "You may not steal" (Ex 20:15) is the clearest indication that private property
is commanded by the Bible.  Private possession and stewardship are stated right through the Bible
and not only in Exodus. (Deut. 8; Ruth 2; Is. 65:21-22; Jer. 32:42-44; Mic. 4:1-4; Lk. 12:13-15;
Acts 5:1-4; Eph. 4:28.  Proverbs 10:4 says : "He becometh poor that dealeth with a slack hand; but
the hand of the diligent maketh rich." and in Proverbs 14:23 it states: "In all labour there is profit:
but the talk of the lips tendeth only to penury".  God therefore created a world in which the
existence of private property encourages man to be fertile.  Public property destroys man's
disposition towards responsibility and to utilise the property with wisdom.  The fact is that people
will not work hard if their compensation is the same regardless of whether they work hard or not.
The economic collapse and the desperate conditions which can be seen in Eastern Europe are
directly attributable to this fact.  In a country like Germany one has ... (illegible) ... applied more



consistently than in the Eastern part.  The result was that the people in the Western part were much
more prosperous than those in the Eastern part.  This truth can be summarised as follows "Lease a
man a garden And in time he will leave you a patch of sand.  Make a man a full owner of a
patch of sand and in time he will grow there a garden of the land" (Understanding the Times,
David A Noebel).

Theme Committee 5 : Applicable Legal System

We propose an Independent judicial authority and the right to a fair hearing (Ex. 23:1-3).  The
principles for a fair hearing are set out in Deut. 19:15-19 (i) A person is innocent until proven
guilty. (ii) The right to a full legal process. (iii) Witnesses must confront the accused personally. (iv)
A case must be confirmed by two or three witnesses and (v) judges must be impartial (Biblical
Principles for Southern Africa).

Theme Committee 6:

Financial Institutions and Public Enterprises

A Freemarket economy based on private possession of property (Ex. 20:15-17; Deut. 19:14) and
unrestrained enterprise (Eccl. 5:19; Prov. 10: 2-4; 12:14, 13:4, 1 1; I Thes. 4: 1 1; 2 Thes. 3: 10).
Any taxation higher than 10 % is regarded as oppression (1 Sam. 8:10-18) and any tax on property
or inheritance is strictly forbidden (1 Kgs. 21:3).  Institutions and individuals permanently involved
in the preaching of the Word were not taxable (Ezra 7:23,24).  Any unequal or increasing tax
system was strictly forbidden (Ex. 30:14-15; Lev. 19:15).  Biblical economic guidelines also forbid
false balances (money not supported by gold, therefore unequal currencies and measures i.e.
inflation). (Lev. 19:35-36; Prov.  I 1: 1; Amos 8:5-7; Mic. 6:11,12).

Security Institutions

When one looks at Security and Safety it is according to the Bible the very first responsibility of the
State to protect its citizens.  Yet each person and family also have the responsibility to protect and
defend themselves. (1 Tim. 5:8; Lk. 22:23; Num. 32:20; Judg. 5:8; 1 Sam. 13: 19-22).  When the
measures of the individual and family to protect and defend himself and his family are taken away
from him through weapon control, it leads to only criminals possessing firearms.  Consequently
crime increases.  One needs only to look at recent studies in the USA.



1. Washington D.C. which has the most restrictive weapon control laws also has the highest
murder statistics in the USA.

2. States where firearms are easily obtainable have the lowest burglary, assault, rape and
murder figures, e.g. Virginia Beach, Boise Idaho, Colorado Springs.

3. Since Oregon legalised the carrying of hidden firearms, the murder statistics have decreased
by 21 %

4. A report by the Department of Justice found that a potential rape victim who is armed, has
only a 3 % change of being raped.

5. When Kennesaw in Atlanta made a law which compelled each household to have a firearm,
the burglary statistics decreased by 89% and murder statistics to nil.

6. In a USA Department of Justice report (1 985) amongst prisoners 60 % of the prisoners
said that they would never rob an armed victim. 74 % said that their biggest fear was that
they might be shot by a victim. 57 % said that they were more scared of armed citizens than
of the police.

Instead of "weapon control" which makes a potential victim powerless, one needs "crime control".
Thieves must compensate their victim, the death penalty must be imposed for cold-blooded murder
and citizens must be able to obtain, possess, carry and use firearms for personal and family
protection.

Armed citizens save lives, but unarmed citizens become helpless victims:

1. In Texas George Henneard shot 21 people dead.  No-one could fire back, because Texas
forbids the carrying of firearms.  On the other hand citizens fought off an attack by PLO
terrorists on the Jerusalem Cafe in Israel.

2. In the King Wilfiam's Town Hotel attack the 5 PAC terrorists beat the retreat when one
of the guests started firing at them.

3. In Gautemala and the Philippines terrorists terrorised the population.  Only after the
citizens had been armed and could protect themselves against the terrorists, the terrorists
were restrained.

4. Switzerland does not have a defence force.  The citizens are the defence force.  The
defence force is totally decentralised.  Each citizen has firearms and therefore rape is
unheard of.

Disarmed people can easily be exploited and suppressed.



If a government cannot trust its citizens with firearms, then the citizens cannot trust their
government with power.  Therefore a government may never have a monopoly over power and
weapons.  Such a monopoly is a sure recipe for tyranny.  Examples of this are Hitler, Stalin and
Lenin who were all supporters of weapon control and who disarmed their citizens.

An investigation in Pretoria in which 23 cases were investigated where licensed firearms were used
for self-defence brings to light the following facts.  These 23 cases had a total of 71 assaults and 26
victims. 58 of the attackers (82%) were armed - 49 (69%) with firearms and 9 (13 %) with knives.
In 18 of the attacks (78 %) the attackers were either killed (1 1) or wounded and arrested (13).
The rest of the attackers (47,66%) fled. (FRONTLINE FELLOWSHIP NEWS 1993/4).



2 February 1995

THE PERSONS BELOW ARE IN FAVOUR OF:

Protection of religion and culture

Freedom of association

Non-compulsory integration

Party which wins election should not govern on its own:
1. Power sharing should be allowed

2. Coalition should be allowed

Maintenance of language rights

BENONI TECHNICAL COLLEGE

(Signatures)



8 February 1995

You are in the process of drawing up a new Constitution for the RSA.  On behalf of our local

Branch of the Kultuurraad [Cultural Counci1] we would simply like to ask you to give very serious

consideration to building in Power-sharing in the new Constitution.  It would only cause

unnecessary conflict and eventually lead to a One-party Government and for this reason we ask and

fight for a Constitution in which provision is made for Power-sharing.

Chairman: Kultuurraad

6 February 1995

You are in the process of drawing up a new Constitution for the RSA.  On behalf of our local

Branch of the Amajuba Rapportryerskorps we would simply like to ask you to give very serious

consideraticn to building in Power-sharing in the new Constitution.  It would only cause

unnecessary conflict and eventually lead to a One-party Government and for this reason me ask and

fight for a Constitution in which provision is made for Power-sharing,

Chairman: Rapportryerskorps



RE:  ABORTION

The quest for life

From the Bible
We can derive the following from the Bible life starts in the womb this life is sacred and
from God. God has a purpose with each life no distinction is made between the beginning of
the body and the beginning of the soul of the human being - there is a clear continuity
between the life in the womb and the earthly life conception is therefore the beginning of the
human life

Gen. 1:26-27 "AND God said, Let us make man in our image, after our likeness: and let them have
dominion over the fish of the sea, and over the fowl of the air, and over the cattle, and over all the
earth, and over every creeping thing that creepeth upon the earth, So God created man in his own
image, in the image of God created he him; male and female created he them.  "

Ps. 139: 13-16 "For thou hast possessed my reins: thou hast covered me in my mothers's womb.  I
will praise thee; for I am fearfully and wonderfully made: marvellous are thy works; and that my
soul knoweth right well.  My substance was not hid from thee, when I was made in secret, and
curiously wrought in the lowest parts of the earth.  Thine eyes did see my substance, yet being
unperfect; add in thy book all my members were written, which in continuance were fashioned,
when as yet there was non of them.  "

Jer. 1:5 "Before I formed thee in the belly I knew thee; and before thou earnest forth out of the
womb I sanctified thee, and I ordained thee a prophet unto the nations.

Man and human life are dear to God

"Thou shalt not kill.  " (Ex. 20:13; Deut. 5:17)
The prenatal life is also precious (see the quotations above):

Ex. 21:22-25 "If men strive, and hurt a woman with child, so that her fruit depart from her,
and yet no mischief follow: he shall be surely punished, according as the woman's husband
will lay upon him; and he shall pay as the judges determine.

The medical science

The medical science also confirms that the oosperm is not only a source of new life, but the new life
itself.  With conception a unique own identity is created which establishes the total DNA and RNA



hereditary mass of the new person genetically and unchangeably.  This entity is genetically complete
and already carries in itself the stamp of a unique individuality.

Principle

From both the Bible and science it is therefore clear that the prenatal life, from conception, must be
regarded as human life.  Abortion, at whatever stage of the pregnancy, is therefore the destruction
of life.

Can situations arise in which abortion is indeed legithnate?

Because of the brokenness of the reality in which man lives and of which he himself is part,
situations may arise where abortion has become unavoidable, because it is the very last escape and
attempt to healing.  But then it will still have to be accepted under protest and with pain -because a
human being's life is ended with it (Heyns, pp. 216)

Only in cases of: life against life (mother's health in danger, including psychiatric health),
conception through rape.

Under no circumstances: life-against comfort and humanitarian considerations.

G. Odendaal
pp. Church Council ( NG CHURCH )



DEATH PENALTY

Principle : you may not commit murder

No grounds against the death penalty can be found in the Bible, but indeed good grounds
for its application.
The human life is sacred (it belongs exclusively to God).
God created man as his representative on earth.  In the absolute sense of the word God
rules over man, and therefore no one may take the life of a human being.  If this happens,
the offence is punishable with death. (Lev. 24:18b "And he that killeth a beast shall make it
good: beast for beast.")

The principle in the Old Testament

Death penalty demanded for the following offences:

Intentional murder

Ex 21:12-14 "He that smiteth a man, so that he die, shall be surely put to death.  And if a man lie
not in wait, but God deliver him into his hand, then I will appoint thee a place whither he shall
flee.  But is a man come presumptuously upon his neighbour, to sly him with guile, thou shalt take
him from mine altar, that he may die."

Lev 24:17 "And he that killeth any man shall surely be put to death."

also for: assault of parents, abduction of people, witchcraft, idol-worship, homosexual
relationships, blasphemous use of God's name, violation of the Sabbath.

The New Testament

The death penalty was never abolished by Jesus
In the case of the adulterous woman (Jhn 8:3 e.v.) the principle of the death penalty is
accepted by Jesus, although the woman is pardoned.

Who must apply this punishment?

God appointed the government as his servant to administer and maintain justice

Rom 13 " 1 "Let every soul be subject unto the higher powers.  For there is no power but of
God: the powers that be are ordained of God.  "



Rom 13:4 "For he is the minister of God to thee for good.  But if thou do that which is
evil, be afraid; for he beareth not the sword in vain: for he is the minister of God, a
revenger to execute wrath upon him that doeth well."

This does not mean that the government has the duty always and everywhere to apply the
death penalty, but that it has the right to do it in certain cases.  In the same way the
government also has the duty and right, depending on the circumstances, to show

mercy.

There must be guarded against death penalty fanaticism.  The death penalty was not
applied in all cases where murder or even another offence was committed which was
worthy of the death penalty.

Cain (Gen. 4) receives a sign of legal protection from the Lord himself.  David is pardoned
after he has admitted guilt (2 Sam. 11-12)
Jesus pardons the adulterous woman (Jhn. 8:3 e.v.)

The government which abolishes the death penalty out of so-called humanitarian
considerations is disobedient to its calling and task.  The one who wants to be "more
human" than God eventually becomes "inhuman", and in his inhumanity useless in

his service to God.

G. Odendaal
pp. Church Council

         N. G. Church



ISLAMIC COUNCIL OF SOUTH AFRICA
 DR.  R.A.M. SALOJEE
8   APRIL 1995

REF.: MUSLIM PERSONAL LAW.

TRE ISLAMIC COUNCIL OF SOUTH AFRICA (ICSA) BELIEVES THAT THE PROCESS OF CONSTITUTION
MAKING WILL BE FLAWED IF THE ISSUE OF MUSLIM PERSONAL LAW IS NOT TIMEOUSLY
ADDRESSED.

AS THE THEME COMMITTEES APPROACH THE DEADLINES FOR SUBMISSION OF REPORTS, WE NOTE
WITH CONSTERNATION, THE QUESTION OF MUSLIM PERSONAL LAW HAVING RECEIVED LITTLE OR
NO ATTENTION.

PRESENTLY, THERE APPEARS TO BE NO TIME SET ASIDE TO DISCUSS, EVALUATE AND CONSIDER A
MATTER VITAL TO THE WELLBEING OF THE NEEDS OF NEARLY ONE MILLION MUSLIM SOUTH
AFRICAN CITIZENS.  THERE ARE ALSO NO SHORT-TERM MEASURES ON THE AGENDA OF THE
LEGISLATURE TO BRING RELIEF AND RECOGNITION OF MUSLIM PERSONAL LAW WHICH IS
IMPORTANT TO GIVE MUSLIMS REDRESS FROM THE INJUSTICES OF THE PAST.

ICSA NOTES THAT THE ISSUES RELATING TO THE IMPORTANT SUBJECT OF TRADITIONAL LEADERS
AND INDIGENOUS LAW IS BEING VIGOUROUSLY INVESTIGATED AND WE SUBMIT A SIMILAR
PROCESS BE IMPLEMENTED.  THIS WILL SENSITISE MEMBERS OF THE RELEVANT THEME
COMMITTEES TO UNDERSTAND AND SO MAKE INFORMED JUDGEMENT ON THE NEEDS OF THE
SIGNIFICANT NUMBERS OF MUSLIM SOUTH AFRICAN CITIZENS.

AS A START A WORKSHOP ON MUSLIM PERSONAL LAW BE CONSIDERED BY THE CONSTITUTIONAL
ASSEMBLY.  THIS WILL ALSO HELP  ALLAY THE FEARS OF THE MUSLIM COMMUNITY  WHICH
CURRENTLY FEELS MARGINALISED.

ICSA IS AVAILABLE FOR CONSULTATION IN THIS MATTER.

DR  R. A.M.  SALOJEE



PALAEONTOLOGICAL SOCIETY OF
SOUTHERN AFRICA

13 February
1995

TO WHOM IT MAY CONCERN

The Palaeontological Society of Southern Africa wishes to propose
clauses for consideration for the new constitution.

Recognising the rich Palaeontological heritage that exists in South
Africa, we recommend that the following be added to the new
constitution under "Freedom of expression " as a fundamental right:

1 Every person s shall have the freedom to-

(a) appreciate South Africa’s rich fossil heritage, an
awareness of which can be promoted through educational
programmes dust serve to focus on the fact that a remarkable
diversity of fossils have been discovered in South Africa,
cognisant that fossils and fossil localities shall be protected by
laws established to safeguard the diversity of fossils, as part
of the national heritage.

(b) interpret the changing diversity of fossil forms
through time, without enforcing any particular view, whether
this be. scientific or religious, on any citizen of the country

Dr Francis Thackeray
PRESIDENT
PALAEONTOLOGICAL SOCIETY OF SOUTHERN AFRICA

clo Transvaal Museum



THE CONGRESS OF TRADITIONAL LEADERS
OF SOUTH AFRICA CONTRALESA

SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY ON THE CONSTITUTIONAL
ROLE OF TRADITIONAL LEADERS

The Congress of Traditional Leaders of South Africa appreciates the opportunity given to us by the
Constitutional Assembly to express our views and make submissions on how Traditional Leaders
visualise the future Constitution of South Africa as a whole and what their own specific role should
be.

We move from the premise that the institution of traditional Leadership is rooted in the soil of
Africa, of which South Africa is an integral part, as well as in the hearts and minds of all ordinary
Africans who still take pride in their history, culture, origin and identity.  We maintain further that
even in pre-colonial times the inhabitants of the land had a system of Government which catered
fully for the national needs of the communities.  Central to this system of government was the
institution of traditional leadership.  Customs, Traditions and cultural practices constituted the basis
for the legal system that regulated the life styles of the people.  Each tribe or Kingdom had defined
territorial boundaries.  Communal ownership of Land was the cornerstone of the economic life of
the people.

While accession to the seat of power by traditional leaders evolved to a stage where it became
hereditary, the system of government was characterised by transparency, consultation and
consensus-seeking amongst those who would be affected by decisions taken; in other words
government was democratic.  The hierarchy of power structures comprised of sub-headman,
headman, chief and rigs ( these terms, save the latter, are not quite acceptable to traditional leaders
who prefer the vernacular titles, but are used here purely for purposes of clarity).  The subheadman
was the head of a small community occupying a small piece of land.  He had his own council which
was made up of some of the family heads of his area of jurisdiction.

His position was not a hereditary one and was subject to popular elections.  The headman in turn
was responsible for all the communities and land under the jurisdiction of the sub-headman.  The
sub-headmen constituted the headman's '1.

council While in Rural Areas the headmen were subject to popular elections, in the majority of
cases they were royal family members, being variously Uncles and /or Brothers to the senior head
of the tribe.  The latter came to hold their positions on the basis of heredity.

The most senior  head of the tribe was the chief [ INKOSI] who was of royalty and held he position
in terms of heredity.  Custom determines which of the sons of the incumbent chief should succeed.
His claim to legitimacy depended on his coming  from the correct lineage as dictated, by custom.
Inkosi ruled in-council , a council which was comprised of the headmen of his territory, as well as
elders who were recognised and accepted as leaders on account of their leadership skills knowledge
of and experience about the history, customs and traditions of the people.



They were not really elected, they simply gravitated towards that position and some of them would
be holders of the sub-headman position.  At the very top of the hierarchy is the king, variously
called lkumkani, Isilo, Ingwenyama, Morena emoholo, Kgosikulu etc, who is the head of the nation
comprised of the tribes whose individual head is Inkosi.  The King has his own Council which is
made up of all Amakhosi of his Area, some of the senior numbers of the Royal House ( uncles and
brothers of the King) as well as any other prominent personalities of the nation.

One of the most important forums for decision - making is the people's assembly [imbizol.  Each
one of the authorities has power to convene imblzo within his area of jurisdiction.

This is the highest policy making forum [in effect parliament] of the people, where all adult male
members of the community have the right to attend and participate in the deliberations.  It is not a
forum where inkosi merely addresses the people expecting them to do his bidding.

At the end of the deliberations he, together with his councillors, considers the input given by the
speakers, rises to summarise the deliberations either by himself or through his councillors, and
pronounces the resolutions arrived at in accordance with the views of the majority., at all times
consensus - seeking being the overriding goal.  Each authority in his respective area of Jurisdiction
strives for unity and is required at all times to desist from showing loyalty to one school of thought
to the exclusion of others, in other words whilst he is deeply involved in politics he has to be above
partisan or party politics.  Whilst imblzo is the supreme policy - making body the 'I acts as the
cabinet responsible for the implementation of policy.

Another forum , whose functions are pivotal to stability, peace and respect for law and order, is the
court [Inkundla,kgotla].  This is the forum where cases are heard and decided and disputes
entertained and resolved.  Decisions and resolutions are taken in accordance with customs,
traditions and precedents.

3

The primary aim of the exercise is less one of retribution, revenge and/or punishment, but more of
rehabilitation, reconciliation and compensation.
Family or clan heads are required to seek resolution of disputes where members of the same family
or clan are 'involved before a matter is brought to the court of first instance.  The lowest court is
presided over by the sub - headman while the highest judicial officer is the king.  Each of these
courts is characterised by openness, with cases usually heard in the open under a tree; by
democracy, with the peers of the parties allowed to examine and cross - examine all the parties and
their witnesses.

It is usually easy to establish the truth because, the society being an open one, everybody knows
everybody.  At the end of the proceedings the procedure followed in the imbizo is used in that
inkosi and councillors confer amongst themselves and return to declare the verdict and punishment



where it is necessary.  The verdict is generally accepted by all the parties with reasons for
'judgement having been given.  Also in the course of the proceedings the accused or defendant is
usually given an opportunity to state what type of punishment he would prefer in the event that he
is found guilty.  The right of appeal to the party who feels aggrieved by the 'judgement and / or
punishment lies with the immediate court of a higher jurisdiction.  Through his headmen and /or
councillors the traditional leader administers the affairs of the people.  He determines, in-council,
the times for ploughing, planting and harvest, the grazing lands which must be used and which must
be saved for future use, the times for the holding of cultural events and initiation ceremonies.

His home is home to the poor, the weak, the mentally-handicapped, the travelweary strangers and
in times of war the refuge for victims of such strife.  By reason of these responsibilities the people
regard it as their duty to provide the maintenance of the traditional leader by tending his livestock
and cultivating his fields.  In times of need and starvation the people expect the Great Place to
provide for them as a matter of course.

The traditional leader is the custodian of the land.  He holds it in trust for the people as a whole.
He cannot do as he pleases with it.  He is required to deal with it sparingly and equitably.  Every
bread-winner or family-head is entitled to a piece of land as a residential site for his family, as well
as an arable allotment to produce food for the family.  He is entitled to graze his livestock in the
communal grazing lands.  Whenever a young man gets married he approaches the local sub -
headman and points out the piece of land he is interested in.

The sub-headman calls a meeting of all the homestead heads of the area to get their views on the
young man's application.  Once approved the application is forwarded to the headman who passes it
on to the head of the tribe for confirmation.  If a single umnamed woman bears children she
becomes entitled to an allotment of her own, when it becomes apparent that she is unlikely to get
married, for the same reasons that a young newly married man does.  The land belongs to the
community as whole and no one can alienate his allotment.  If the holder abandons his allotment it
reverts to the community and is dealt within the said procedure.  Land is too valuable for a price to
be put on it.  Sale of land is taboo.

One other important function of the traditional leader is that of being the commander of the army.
He only can declare war against or make peace with other tribes .

From the above it is evident that separation of powers, as is practised in the United States of
America, is an alien concept.  Inkosi is the legislator, administrator and adjudicator.  What is crucial
though is that he always acts on the advice and with the assistance of his councillors.  Furthermore
power devolves from the highest authority, the king, down to the head of the family.  The people's
assembly, imbizo, has power to nullify acts performed by the executive when it sits.  Custom and
tradition do not permit of abuse of power and the traditional leader who is 'inclined towards
authoritariam'sm exposes himself to rebellion and even assasination, which results in him being
replaced by the next person in line to the throne.

The society depicted above is naturally one of patriarchy headed by males.  A few tribes, such as
you find in parts of Venda and Lebowa, are required by custom to at all at all times have a woman



as traditional leader.  The intricacies of procreation of the heir who will bear the family clan name
are a matter best known by those tribes.  Women have throughout history, however, played crucial
roles in the governance of the tribes.  Upon the death of inkosi the Queen Mothers have been
known to exert a tremendous amount of influence over those who act as regents for the minor
heirs.  In some cases they have themselves acted as regents for their sons.  Queens Mantantisi and
Nonesi are but two of many who are famous for having led armies of their tribes against colonial
invaders and/or other hostile tribes.

5

BRITISH COLONIALISM

The most sustained brutal and bloody assault on the institution of traditional leadership in South
Africa was perpetrated by the British.  Whilst the Dutch Settlers were initially content with living
alongside the Africans as equals to the extent of inter-marriages, the British colonialists and
settlers regarded themselves as superior and too sophisticated and civilised to live with Africans as
equals.

In their campaign to dispossess the people of their land and liberty they targeted the traditional
leaders for specific elimination either literally or by way of down-grading their esteem in the eyes
of their subjects.  Whilst they had kings or queens, dukes, lords,counts and barons in England they
denigrated their African counterparts by referring to them as chiefs (at best paramount chiefs) and
headmen.  In the process of conquering them the British colonialists required our kings to
recognise their king or queen as the monarch and nobody else.  The missionary societies on the
other hand encouraged the African converts to dissociate themselves from chiefly ride and way of
life, resulting in certain semi-independent enclaves mushrooming all over the land.

The process of land dispossession at the hands of the British resulted in the Khoisan people being
either liquidated en masse, enslaved, driven to the barren corners of the Cape and into the Kalahari'
and Namibia or their traditional leaders being killed.  Of course in these acts of inhwnane brutality
against the Kholsan the Dutch settlers had a hand.  The vast expanses of land comprising the wine
states and other settlements in the Western and Northern Cape belong to the Kholsan people.  The
same  process of land dispossession was carried out by the British and intermittently by the Boers,
against all the other African tribes of the land.  History is replete with accounts of atrocities such as
the banishment to Robben Island and other places of insufferable torture of traditional leaders like
Maqoma, Xhoxho, Slyolo, Qwesha, Cetwayo.  Dinuzulu, Langalibalele, Sekhukhune and many
others- of the assassination of K' Hintsa and Nkosi Bai-nbatha kamanclnza whose heads and/or ears
were cut off as if of pigs and paraded as trophies by the responsible officers of the British armies in
the Eastern Cape and Zululand.  The Africans ended up being driven away from their ancestral
lands and confined in barren and overcrowded patches of land which by the year 1912 constituted
the 13% of South African territory later to form the basis for the ten hoi-nelands formalised by the
National Party policies of apartheid



In spite of all the above the people of South Africa continued to date to recognise their traditional
leaders for who they are.  The descendants of Sekhukhune of the Pedi, Mpande of the Zulu,
Mointshloa of the Tswana, Phalo of the Xhosa, Ngungunyana of amatshangana, Makado of the
Venda, Bungane of the Ffiubl, Moshoeshoe of the Basotho, Faku of the Pondo, Ngubengcuka of
the Thembu, Mhlontlo of the Pondorm'se and many others have survived and they and their people
want the revival of their original status and restoration of their land.

THE APARTHEID SYSTEM

The apartheid system wreaked its own havoc on the institution under the guise of restoring the
status of our traditional leaders and the land which historically belonged to them and their people
until the British committed their acts of robbery.  Apartheid in fact perfected the policies which
were initiated by the colonial predecessors by seeking to render amakhosi the minions of the
government who could only do its bidding regardless of the consequences on the interests of their
own people.  Those traditional leaders who resisted were subjected to all sorts of punishment such
as exile, banishment, incarceration, murder and deposition.  Their places were given to persons who
would be amendable to manipulation.  While some of the substitutes would be royalty others had
no claim whatsoever to that station.  Some traditional leaders forfeited there positions rather than
capitulate, others decided to cooperate in order to preserve their heritage whilst a few did so out of
pure greed and avarice.

The rural masses continue to support and believe in the Institution.  They understand the reasons
which caused amakhosi to be part of the system.  They look forward to the day when liberation
would release amakhosi from the shackles and stranglehold of the apartheid system which
manifested themselves in the form of enforced participation in tribal politics.

POST- APARTHEID ERA

The non-racial democratic elections of April 1994 certainly did not mean the end of the role of
traditional leadership.  Besides the fact that the Constitutional Principles entrench the constitutional
role of traditional leaders, in the eyes of the people they remain the key to peace, stability and
tolerance, they are the symbols of unity which political parties by definition can never claim to be-
after all the only people obliged to attend political party meetings are it's members and supporters
while in the case of a call for iimbizo or  any meeting by 'uikosi everyone is obliged to attend.
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Naturally, while decisions taken in the latter meeting are binding on all the members of the
community those of the former bind only the membership of the party.  It is therefore because of
these attributes of inkosl's moral and customary power over his people that it becomes 'imperative
and urgent that a dispensation is found to eman' ate those makhosi who are slaves to political party
machinations and place  them above party politics.  We emphasise the difference between politics
and party politics and we maintain that by its very nature the role of the traditional leader is both
traditional and political.  The constitution of the country must accept the reality of the necessity for
the role of traditional leaders in all the levels of government as well as in the judiciary.



CONTRALESA makes its proposals for consideration by the various Theme Committees of the
Constitutional Assembly fully cognisant of the principles of democracy, nonracialism, non-sexism
and representative government.  We believe, however, that principles cannot be practised as if in a
vacuum, they should be applied in the context of the realities on the ground and, most importantly,
they should be interpreted from an African rather than a European point of view.  Unlike in
countries like Australia, Canada and the United States of America where the natives of those lands
were eliminated to the extent that the descendants of settlers became the majority, in South Africa
the natives are in the majority.  We further maintain that true liberation, which the constitution must
embody, means the restoration of all that was unjustly usurped from the indigenous people of our
land - such restoration includes equitable redistribution of land and the recognition of the role of the
institution of traditional leadership.

CONSTITUTIONAL ASSEMBLY THEMES

Theme Committee I
The territory which constitutes present day South Africa originally constituted several separate
kingdoms.  The creation of the Cape, the Orange Free State, Natal and the Transvaal culminating in
the Union of 1910 and the Republics in  1961 and 1994 served to merge those erst-while
independent kingdoms to form one single united country.  This is a situation which cannot be
reversed and it is not desirable that it be reversed.  South Africa remains, however, a union of
kingdoms.  It should thus be a single  sovereign democratic union of the kingdoms of South Africa.
The new name of the country should reflect this position.

The constitutional principles recognise the existence of kings in some of the mine provinces.  Such
provinces are permitted in terms of their constitutions to crown a king as constitutional monarch
making him the constitutional leader of the province.  At the least five of the provinces have
traditional leaders who are recognised as kings while seven provinces have traditional leaders-

Contralesa subscribes to the principle that South Africa be a constitutional state where in all acts of
the government the executive, the legislature and the judiciary abide by the constitution.  At the
same time the constitution must not be so rigid as to deny the voting public its inherent right to
make laws which would suit prevailing circumstances at any given time.  The people must remain
the sovereign whose wishes are expressed through their elected representatives and traditional
leaders.

The name of the country should ensure that the geographical location of the land as well as the
history of its people are reflected.  The same should be the case with regard to national symbols.

Theme Committee 2

The government must be structured in such a way that every individual member of society, at
whatever level is in a position to influence the decision - making process by taking part in the
electoral process by either voting and standing for public office; at the same time the interests of die



nation and the country should not be Jeopardised by narrow local or re gional interests.  We need a
strong national government and fully representative local and provincial administrations.
Traditional people's assemblies(iimbizo) should be strengthened, consolidated and upgraded.  These
will provide communities with the opportunity to question and equip their elected traditional
leaders on some of the actions they take in dealing with their affairs.

The principle of separation of powers has to be considered in the light of the fact that the executive
and the legislature are too closely connected for any meaningful  and practical separation to be
honestly implemented.  Whilst the legislatature holds the power to pass a vote of no confidence in
the executive the reverse is not true.  We are against the appointment to the executive of persons
who have not been elected to the executive.  Members of the executive arm of government must
come from-n and be part of the legislative chamber - this of course includes traditional leaders.
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With the exception of traditional courts we believe that the judiciary should be autonomous and
free of 'interference from either the executive or legislature.  The nature of all functions of the
traditional leader is such that he is required in the legislature 'stature, the executive and in the
traditional court.  Those traditional leaders who will have been elected by their colleagues to sit in
either the Provincial House of  Traditional Leaders will have their deputies sit on their behalf in the
local council and the traditional court.

The existing tribal or traditional authorities will have to be converted, modified and upgraded to
fully representative democratic rural local councils or authorities.  All the traditional leaders should
be ex officio members of the local council.  This applies to amakhosi of the ranks of chiefs and
headmen.  Members of the community over which a rural local council has Jurisdiction will be
entitled to elect political representatives of their choice to sit on the council . Such representatives
should be in the majority so that if a vote is to be taken by the council their voice should be more
influential.  This is in any event in line with tradition which requires the traditional leader to subject
himself to the will of the people.

Traditional leaders are clearly a feature of the structures of government.  They are by nature
representatives of all the people who occupy their areas of Jurisdiction.  It is thus essential that they
should be accommodated in parliament.  This is after all the forum where laws which will affect the
lives of their subjects will be made.  Should the constitution make provision for a unicanneral
parliament there should be a certain number of seats reserved for traditional leaders.  If there is a
second chamber such as a senate the reserved seats should be 'HI such chamber.  At all times the
traditional leaders should not sit in parliament as representatives of political parties, bait as a body
of amakhosi, who will be free to consult and interact with all parties represented in parliament.
They are after all mediators in conflicts involving their subjects.

Traditional leaders who choose to go to parliament on political party tickets should be relieved of
their status as amakhosi so that they do not interfere with the right of their people to vote for
politicians of their choice.
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Theme Committee 3
Traditional leaders have a much more pronounced role at the provincial than at the national level.
It is essential at this level that there be a House of Traditional Leaders.  The dangers of tribalism are
most pronounced at this level of government.  Here again the traditional leaders should not sit or be
elected on the basis of party political affiliation.  The kings should be automatic members without
being subjected to election.  We support the provision in the Constitutional Principles which makes
it possible for province to have constitutional monarchs.  In provinces where there are more than
one monarch, we propose that they hold the post on a national basis for a limited term of office.
We go so far as to propose that the head of state, who should be a symbol of unity, above party
politics and without executive powers, be one or other of the various monarchs.  As stated before
this is the land of kings.  The participation of traditional leaders at local government level has
already been discussed.  The boundaries of the areas of Jurisdiction of traditional authorities should
be followed in the establishment of rural local councils.  These areas should not be 'incorporated
within mumcipal boundaries.  However, for the sake of the co-ordination of the provision of
services and development of the communities district councils and/or regional councils should be
created.  Senior traditional leaders or their representatives should sit on such district or regional
council. council.  In this way rural and urban communities will be
properly represented.  In areas falling under the jurisdiction of Kings the regional councils will be
headed by a king.

Theme Committee 4

We would propose that a Commission on Customary Law and Human rights be established.  Its
purpose would be to as far as is possible examine the various aspects of indigenous laws and
customary practices, to establish which ones are detrimental to human development, and to make
recommendations to parliament.  The cultivation of a culture of fundamental human rights should
take into account all the cultures of the people of South Africa and values of the communities who
practise those cultures.

Rules of succession and property rights should not be blindly enforced by one value system without
due consideration of their significance to the well-being of a given community.

Theme Committee 5

Traditional courts should be upgraded both in terms of infrastructure and the recognition of the
proceedings and judgements, followed and pronounced.  There should be a specified category of
cases which must be tried by these courts.  The judicial officers should be given special training in
order to equip them with more skills.  These courts should be given enough support services to
ensure that their judgements are enforced and respected and recorded.

Illegitimate Chiefs



With regard to those traditional leaders whose claim to traditional leadership is in despute we
propose that as soon as the Houses and the Council of Traditional Leaders have been established
the Government should set up an independent Commission to enquire into such disputes and
recommend to government on what course of action to be followed.  Needless to say the continued
credibility and integrity of the institution depends on its legitimacy.

Conclusion

This is but the first draft submission of Contralesa.  It is intended to generate constructive debate
within and outside the Constitutional Assembly.  The document is being discussed by our various
provincial structures.  A National General Council will soon be convened to adopt the final position
for further consideration by the Constitutional Assembly.
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PART 1

SUBMISSION OF THE CONSERVATIVE PARTY TO THE CONSTITUTIONAL ASSEMBLY
OF
PARLIAMENT: ON INVITATION

INTRODUCTION

The Conservative Party (CP) affirms its position that it does NOT support the constitutional
dispensation formulated during the constitutional negotiations in Kempton Park and which is set
forth in the Constitution of the Republic of South Africa (Act No. 200 of 1993) (hereafter called
the Constitution).  The most important reason for this position is that the Constitution forms the
basis for a unitary state which does not make provision for the free and full self-determination of
the Boer Afrikaner.  Due to this real deficiency in the Constitution, there was no reason for the CP
to participate in the 27 April elections.  After the elections, the CP nevertheless continued its
constitutional talks with the Government in order to achieve full self-determination for the Boer
Afrikaner people.  The CP therefore regards this submission as supplementary to the talks with the
State President which are aimed at full self-determination for the Boer Afrikaner people in their
own independent Boer Republic.



In this regard, the religious argument for the Boer Afrikaner is also of particular significance.  Boer
Afrikaners are devout Christians and churchgoers and would therefore prefer to live and work in
their own republic under their own government.  Because it is there that both citizen and
government will be able to acknowledge, profess and base their lives and thoughts on the
sovereignty of the Triune Gad.  This is a highly important consideration for the Boer Afrikaner, as
our people are the only people on Earth that do not have a heathen past.  Our unique people came
into being and grew into nationhood in the light of the Protestant Christian faith.  This is why the
Boer Afrikaner, wherever he established his own government, always created a Christian State
where he not only professed his faith in the Trinity, but also lived in obedience to God.  In this
manner the Boer Afrikaner developed his own experience of the religion, while his tradition and
culture were infused with and formed by his Biblical faith.

It is also to this end that the Boer Afrikaner strives for his own country, where he can establish a
sovereign and independent Christian State and where he can in all ways feel at home.  In the
constitution of his State the Boer Afrikaner will make his central premise his profession that he
acknowledges and believes in the living Triune God.  This will have two consequences:

a. obedience to the Law of God, the Ten Commandments, which will serve as the rules
guiding the lives of the citizens of the country, and

b.   tolerance towards (not recognition of!) the other religions.

The maintenance and functioning of a Christian State will of course be motivated by faith in the
Triune God, which the government as well as the citizens will profess and live in accordance to.

In respect of the church, it is the duty of the cnuren to preach the Gospel of Jesus Christ, the
crucified and risen Lord, and to ensure that all the faithful remain obedient to God.  However, the
church also has a duty to the government, and this is:

a. to pray for the government, and

b. to caution the government to maintain law and order and ensure justice for its citizens, so
that the church can do its work in peace.



The church therefore applies itself to spiritual matters and is not active on the levels of
administration and government.  When this is taken into account, it is clear that the Boer Afrikaners
wish to establish a Christian State and not a church state.

Now, from a religious point of view, under the present dispensation the Boer Afrikaners are
aggrieved at having to live in a heathen country and under a heathen government, because neither
the constitution nor the multi-ethnic, multicultural, multireligious society of the RSA profess a faith
in the Trinity, nor does this society wish to live under His law.  The recognition of other "religions"
and the view that Christianity is simply another "religion" mean that citizens are enjoined to think
and live in accordance with an a-Christian, or faithless, heathen viewpoint.  For the faithful Boer
Afrikaner there is only one living God, while the gods of the other religions are human idols or
fanciful inventions which do not truly exist.

There exists overwhelming evidence that the differences in faith and religion between peoples that
are forced to live together can create a situation that is just as explosive as when different peoples,
languages and cultures are forced together.  The conflict in Northern Ireland, the war in the former
Yugoslavia, and the tensions in India between Buddhists and Moslems point to the fact that it is
unwise and unreasonable to deny or suppress the differences.

For this reason the Boer Afrikaner desires its own, sovereign, Christian nation state, and does not
wish to participate in the drawing up of a constitution for a multi-ethnic, multicultural,
multireligious unitary state which does not believe in the Triune Gad and does not live in
accordance with His law.  The Boer Afrikaner is convinced that such an undertaking can receive no
blessing, because it will be sinful and inimical to God.

2.    USE OF LANGUAGE
The CP has noted that the invitation to make a submission to the Constitutional Assembly had been
made in the English language only, and yet the Constitution expressly provides that "rights relating
to language and the status of languages existing at the commencement of this Constitution shall not
be diminished".  Similar provisions can also be found in articles 3(5), 3(9)(f) and 107(2).  The
reference in this regard to the rights and status of languages existing at the commencement of this
Constitution, cannot be interpreted in any other way than being a reference to the rights and status
of Afrikaans and English.  Both Afrikaans and English had official status at the commencement of
the Constitution.  Under the stated provisions, the aforementioned rights and status may not be
curtailed or diminished.



Your official invitation, which was sent to the CP in English only, therefore undermines the rights
and status of Afrikaans and is in conflict with the Constitution.  Since the CP maintains a policy of
bilingualism and since it respects the rights and status of Afrikaans and English, you are requested
in future to address your correspondence and other official documents to the CP in English as well
as Afrikaans.

FORMAT OF SUBMISSION

It must be clearly understood that this commentary is not to be interpreted in such a way as to
suggest that the CP either acknowledges or approves the unitary state concept which is the
outcome of the Constitution.

The submission made by the CP consists of two parts:

3.1 The CP's comments which are made seriatim in the respective numbered paragraphs in the
official piece entitled CONSTITUTIONAL ASSEMBLY: DOCUMENTATION, 12
December 1994 (hereafter called the document).

3. 2 The CP's position with regard to the realisation of the right to full self-determination in an
own, free and independent BOER REPUBLIC.  This part of the submission consists of an
explanatory memorandum under the heading: "The Afrikaner/Boer People's Struggle for
Freedom and Independence", and a Draft Constitution for the Afrikaner/Boer People
(hereafter called the Draft Constitution).

COMMENT ON THE DOCUMENT

Ad paragraph 1: CHARACTER OF DEMOCRATIC STATE

Ad par. 1.1: Preamble to the Constitution

The preamble to the Constitution provides only for a unitary state which, as has already been
stated, the CP rejects.  In this regard, see the Preamble to the Draft Constitution (hereafter called
the Draft Constitution) contained in the second part of this submission, in which the CP declares its



worship of the Triune God.  The CP rejects the Preamble to the current Constitution as well as its
syncretistic contents.

Ad par. 1. 2: (See comments ad paragraph 1.1 above, and Draft Constitution.)

To this we would like to add that the single state system in a multi-ethnic state also negates
democracy.  This "single state%? concept within which framework the various ethnic peoples are
forced together is, to our mind, a deadly recipe for future ethnically orientated conflict in South
Africa or, perhaps, even a civil war of the style of Bosnia-Herzegovina.  Mixed "nation states",
which is still envisaged by the NP and the ANC for South Africa have the tendency, either at its
inception or later, to break up.  This has been proved recently in the last three years in Yugoslavia
and the former Soviet Union, where a socialist federation-type of unitary state had split up in the
Russian Federation consisting of 25 Republics and the 14 sovereign independent republics; forming
the confederation of the Commonwealth of Independent States.  This confederation model in an
adapted form is by analogy the form of state which the Conservative Party envisages for South
Africa.

Ad par 1. 3: See Draft Constitution, articles 2,3 and 11.

Ad Par 1.4: See Draft Constitution, articles 8, 9, 10, 11(1) and 13.

Ad par 1. 5: See Draft constitution, article 25.  The CP also supports the principle of an
accessible and . answerable administration.

Ad par 1.6: See Draft Constitution, articles 1(2) and 6.

Ad Par 1.7: See Draft Constitution, articles 8 and 9.

Ad par 1.8: See Draft Constitution, article 3(1).  The CP
su    rts the rinciple of the partition of forces

See Draft Constitution, article 3 .1 . which
supports the principle of the partition of forces.



Ad paragraph 2: STRUCTURE OF GOVERNMENT

Ad par. 2.1; See Draft Constitution article 3 and comments in paragraph 1. 8 above.  The
CP supports the principles contained in constitutional Principle Vi.

Ad par. 2.2: The CP supports the principle as described in Constitutional Principle X.

Ad par. 2.3:  Under the present dispensation, no effective participation in the legislative process is
granted to minority parties.  In a country such as south Africa, with its multi-ethnic society, it is
constitutionally untenable to automatically view an ethnic grouping in the same light as a minority
party in a homogenous society.  The rights of the Boer Afrikaner people in South Africa or the
Croatians in Croatia cannot, for example, be equated with those of a minority party in the United
Kingdom or Germany.  Constitutionally and in terms of international law, the rights of a h more
than the ri ts of a mere minority party.   These rights of a people vis-@-vis the rights of a minority
party were not properly understood during the multiparty negotiations in Kempton Park, and as a
result they were not accorded their proper value.  Now the Constitutional Assembly has the
opportunity to examine and rectify this real deficiency in the constitution.  This issue calls for
thorough, comparative legal research of multi-ethnic communities, and one needs to give the
warning that this aspect must not be disregarded.  If it is not heeded, any constitutional
dispensation in South Africa will contain the seed of its own undoing.  Therefore, the CP supports
the Position that a Confederation or Conmonwealth of States should be established, within which
an own independent state for the Boers/Afrikaner People will exist.

Ad par. 2. 4: The cp supports this constitutional principle.  See Draft Constitution Part 10, article
34.

Ad par. 2. 5:  The CP supports this constitutional principle.See Draft Constitution in its entirety and
section
3(ii) (iii).

Ad par. 2. 6:  Subject to the provisions of the Draft Constitution, the CP supports constitutional
principles XIII and XVII.

Ad apr 2. 7 :  See Draft Constitution in its entirety.

Ad par. 2. 8:  See Draft Constitution, sections 8, 9 and 13.



Ad par. 2. 9 : See comments ad paragraph 2.6 above.

Ad par 2. 10 : See comments ad par. 2.6 above.

Ad par 2. 11:  See Draft Constitution sections, Part 4, sections 17 - 25.

Ad paragraph 3 :  RELATIONSHIP BETWEEN DIFFERENT LEVELS OF
GOVERNMENT

LOCAL GOVERNMENT

SELF-DETERMINATION

Of the three tiers of government, Local Government as the third tier of government is undoubtedly
the level of government nearest to the voter.  It is therefore of cardinal importance that peaceful
coexistence and harmony in a country/state be pursued on this level.  It is a tragedy that Self-
determination is still viewed by some as apartheid.  The CP has no doubt that the right of
communities to make decisions on their own affairs is a key to harmony in that community.  The
argument that communities do not possess the necessary financial income to determine their own
affairs is not valid.  More prosperous neighbouring governmental bodies have on numerous
occasions indicated their willingness to deliver services to their poorer neighbours at cost.
However, the proviso is that such non-profit services must be paid for.

In a sovereign Vdlkstaat for the Boer Afrikaner,
non-citizens will be given the right to govern themselves on a local level.  Services will be provided
to them at cost on an agency basis.

2. COMMUNITIES AND ETHNIC GROUPS
Reference has already been made in this document to Communities' and/or Ethnic Groups' right to
self-determination.  It is therefore essential for the meaning of these concepts to be clearly defined:

a) Communities



As the term indicates, "communities" of necessity means a group of people who have certain things
in common.  These would, for example, include language, culture, religion, etc.  In the South
African context, most people could probably be categorized as irembers of either First or Third
World communities.

b) Ethnic Group

The term "ethnic' places an emphasis on peoples, and thus refers to ethnic groups.  It can be said
about South Africa that its ethnological composition is made up of various ethnic groups.

3 .  FUNCTIONS

The large~scale provision of services such as water and electrical power, other energy sources,
functional sewage works and waste dumping sites, maintenance of existing infrastructures (roads,
water and power grids, etc.),'and traffic, planning, licence and financial control are acknowledged
functions of Local Government.  Education,
health and community policing, amongst others, should in future become the responsibility of Local
Government.  These functions as well as recreational facilities should under all circumstances be
provided on an ethnic basis.

4. FINANCES

Additional functions requires additional sources of income.  Levies and fees which until now have
been regarded as RSC fees and which have been payable within local government jurisdictions,
must henceforth be paid to the relevant Local Government.  In addition to this source of income, a
percentage of income from VAT as well as a fuel levy sold within the jurisdiction of a local
government should be made available for the use of such a local government.  Provision in the
budget of the first level of government for funds to local governments is essential if functions such
as those proposed are to be devolved to local government.

Ad par. 4: FUNDAMENTAL RIGHTS

Ad par. 4. 1. See Draft Constitution, part 2. section 11(11 11(16) - See Annexure RIAVI

Ad par 4.2:. See Draft Constitution, part 2, section 11(1) 11(16) and articles 8 - 10.



Ad par 4.3: CULTURE

The CP supports Constitutional Principle Xl and urges that this principle be applied vigorously,
especially in the field of Education, in order to develop our diverse languages and cultures.  See
also Annexure A.

a. The CP believes that the Trinity created the diversity of peoples and thus also their cultures
and that different peoples have a right to their own fatherland.

b. The CP upholds the right of different peoples to self-determination and our efforts are
directed towards the separate and continued existence of the Afrikaner people in our own
fatherland under our own government.

C. The Afrikaner people are a Christian, Southern African-born people of European extraction.

d. Afrikaner culture has grown and is characterised by two basic principles, to wit its belief in
the Trinity and its ideal of freedom.

e. From the beginning the survival of the Afrikaner people was in danger, and it was treated
with especial hostility by Dutch and British imperialism.

f. The Afrikaner people resisted foreign domination in several ways.

g.           The Afrikaner people are a people with their own language, history, Scriptural faith,
origins and own values, identity and ethnic consciousness.  We are Afrikaners and wish specifically
to remain known as Afrikaners/Boers.  By births within the sanctity of marriage this people must
grow, supplemented by those capable of assimilation who consciously and of their own volition
wish to become integrated with the Afrikaner in all his positive expressions and ideals in order to
perpetuate and develop an own, free Afrikaner people.

h. During this occupation and struggle for survival as a sovereign nation, the Afrikaner people
produced their own spiritual and material monuments, institutions,

organisations and other creations.



i. All of these creations are our property, their preservation and protection are our
responsibility and we will view any attack on them as a hostile act which we will actively
resist.

j. The Afrikaner people is also in possession of such property as has been mentioned in other
countries and states outside its territory, which will be protected and preserved in
cooperation with those peoples and states.

k. The Afrikaner people will gladly preserve and help preserve the cultural heritage of other
peoples which during the course of history have been located in our territory.

See also Annexure B

Ad par. 4. 4:  The right to self-determination set forth in Constitutional Principle XII sets
limitations with regard to the nature of self-determination as understood in terms of international
law.  In this regard, see the second part of this submission under the heading "The Afrikaner/Boer
People's Struggle for Freedom and Independence".  The definition given in Constitutional Principle
Xlj is particularly deficient insofar as it fails to link itself with a territory where the right to self-
determination can be exercised.  For the CP, self-determination, independence and an own territory
are inextricably linked.  It is specifically because of this consideration that the CP cannot support
the concept of self-determination as defined in Constitutional Principle XII.

This principle also contains a contradiction, since different cultures cannot maintain themselves
without exclusivity, in other words the right to refusal of association.

Ad par. 4.5: See Draft Constitution.  Sec. 11(8).

Ad par. 4.6: The comments in this paragraph should be read in the context of this
commentary as a whole.



The wording in Constitutional Principle (CP) XXXIV lends itself to many interpretations and thus
creates legal uncertainties.  The CP urges that such uncertainties be removed by clearly stipulating:

a. that the right of a people, including the Boer Afrikaner people, to sovereign, political self-
determination in its own territory be affirmed beyond any doubt;

b. that the proviso that there must be substantial support within the community concerned
should be clarified so that there will be no doubt about the meaning of the words "proven
support";

C. that it is made explicit that the right detailed in CP XXxlv which is accorded to a
community extends to peoples in general and also to the Boer Afrikaner people in
particular.

It can be argued that, under the provisions of section 74, no amendment or revocation of the
Constitutional Principle set forth in Schedule 4 will be permissible.  This stumbling block can be
removed by adding the following in a separate section under the heading definition of terms:

a . self-determination where it appears in Constitutional Principle XXXIV includes full political
independence in an own sovereign state within an own territory;

b. community also means a people;

c. proven support means fifty per cent plus one of the votes cast in a referendum held for a
people insisting on self-determination;

Ad par. 4.7-: See Draft Constitution, section 11(1) - 11(16).

Ad par. 4.8 and 4.9: The CP rejects second and third generation of fundamental rights as
enforceable rights against the State in a court of law.



Ad par. 5: This submission is based inter alia on the so-called constitutional principles
set forth in SCHEDULE 4 of the Constitution, and the following excerpts
are relevant and important:

5.1 Principle No. V:

"The legal system shall ensure ....an equitable legal process”

5.1.1     Principle No. VII:
"The judiciary shall be appropriately qualified,
independent and impartial...   11

5.1.2Principle No. XIII:

"Indigenous law, like common law, shall be recognised and applied by the courts, subject to the
fundamental rights contained in the Constitution and to legislation dealing specifically therewith."

5.1.3With reference to the resolution of the constitutional assembly dated 5 September 1994, this
submission addresses decisions No. 5.1, 5.3 and 6.6.

5 .1. 4     Decisions No. 5.1 and 5.3

The South African legal system is based on the Roman-Dutch legal system, which enjoys
worldwide recognition as one of the most sophisticated legal systems ever implemented.  It has
stood the test of time, and notwithstanding the fundamental political and social changes that have
occurred within the community served by this legal system, it has continued to regulate the
community effectively, primarily due to the fact that it is based on pure legal principles.  While the
legal system was applied according to pure legal principles, it was able to provide solutions in
respect of complex situations and conflicting claims.

This application of the legal system created security of justice. security of justice is undoubtedly
one of the most important factors ensuring order and the equitable process of law.  Over the last
few years especially, unqualified justiciaries and in particular those who have been motivated by



considerations other than pure legal principles and the equitable administration of justice, have
severely undermined security of justice and therefore the equitable process of law.

In a new constitution, all possible steps must be taken to prevent the continuation or repetition of
such practices.  This can be implemented relatively easily by means of carefully formulated
provisions.

5.2 The crisis in the midst of which the South African legal
system currently finds itself cannot be dealt with effectively within the limitations of a
submission such as this, but a number of examples can be given.

5 .2 I     over the last few years especially, the highest court in the country, to wit the Appeals
Division of the Supreme Court, has moved increasingly away from a fundamentalist approach and
has relativised Roman-Dutch law to make room for a so-called "equity approach".  An obvious
example is the regulations concerning natural justice, which were traditionally managed within
Roman-Dutch law and which, thanks to a set of rules, were readily understandable, definable and
circumscribed.  The limits of natural law were based on set principles.  The courts' and especially
the Appeal Court's disregard of these limits has created a situation where legal principles nowadays
hardly even come into play when the rules of natural law are applied.  Instead, the limits of natural
law are presently being set according to the subjective opinion of a humanistically motivated
justiciary, who often decides quite arbitrarily whether, under the particular circumstances, justice
necessitates a legal remedy.  His subjective opinion of what constitutes justice is the criterion which
determines if someone can successfully appeal to our courts or not.  In an attempt to give
credibility to the process, use is made of a fiction in English law, namely that the aggrieved party
had a so-called Illegitimate expectation" of being treated in a manner different to the manner in
which he had in fact been treated.  This approach is to be rejected, essentially because it severely
hampers the task of the legal practitioner when he must advise a client.  A legal practitioner is not
able to offer his client advice based an set principles, but has to hazard a guess on the possible value
judgement of the judge concerned without at that stage knowing who the particular judge making
the judgement will be.

5. 2. 2     over the past few years, judges in particular have been used in an attempt to give
legitimacy to political decisions by appointing them to commissions investigating political matters.
The commissions then did the political dirty work, while some of the politicians could hide behind
the commissions and thus absolve themselves of any responsibility for the ultimate finding of the
commission.  These "commission judges" have done great harm to the standing and dignity of the
judiciary, firstly because the judiciary has become involved in the political process and secondly
because many judges knew what was expected of them and consequently made transparent political
rulings and findings.  An important result is that citizens no longer trust the legal system and
especially not the justiciaries.



5 . 2 .3      The content of rulings reveals an incredible tendency towards political expediency.
When group rulings are analysed and compared with one another, the results are astonishing.
Sometimes it is actually impossible to ascertain whether the group rulings were made within the
framework of the same legal system.  An example of such a grouping is the following, namely on
the one hand:

CASSIN v THE EASTMM CAPE CONNITTEE OF THE
GROUP AREAS COUNCIL-. 1959(3) SA 651 (a):

S.A. DEFENCE AND AID KMD v MINISTER OF
JUSTICE: 1967(a) SA 263 (A):

SCHIERHOUT v THE UNION GO T: 1936 (AA)

Compare with the group rulings of:

WAKS v JACOBS: 1962(1) SA 521 (A): (the so-called CARLETONVILLE PARKS ruling)

HART v VAN NIEKERK: 1991 (3) SA 689 (W):
(the so-called SPRINGS SWIMMING POOL ruling)

AUCAMP v Nel N 0 & Others 1991 (1) SA 220 (0): (the so-called FAURESMITH ELECTION
ruling)

5. 2. 4.    Then there are those group rulings where humanisn took over so completely that the
courts in utter disregard of prior rulings as well as common law adopted foreign law in a process of
making individual rights paramount over all other considerations.  In the process, totally new
grounds for the application of natural justice have been created on the basis of the so-called
Illegitimate expectation".  Such rulings include:

TRAUB v ADMINISTRATOR OF NATAL 1989 (4)



(SA) 731 (A)

ZENZILE v ADMINISTRATOR, TRANSVAAL 1991 (1)
SA 21 (A)

and numerous others.  In these rulings, the courts amongst other things made rulings in direct
contradiction with that made by the same court in the SCHIERHOUT ruling (supra), but skilfully
neglected to refer to this ruling or to comment on its correctness at all.  This also goes against the
recognised principle that the court should be bound by its own ruling, except in circumstances
where it is convinced that the ruling was erroneous.
Correct legal procedure requires that in such circumstances the court must analyse the prior ruling
and supply a full explanation on why that ruling was erroneous.  The reason for this is security of
justice.  However, in the quoted examples the courts disregarded this completely and simply
created a new legal procedure without commenting an the established legal procedure.

5. 2. 5      Furthermore, security of justice was severely undermined in the ruling on DIEPSLOOT
RESIDENTS AND LAND OWNERS ASSOCIATION v ADMINISTRATOR, TRANSVAAL
1994 (3) SA 336 (A) (the so-called DIEPSLOOT ruling), when the highest court in the country, to
wit the Appeals Court, openly declared that laws will in future be interpreted against the
background of the political circumstances obtaining in the country and that the courts will simply
take judicial cognizance of such political circumstances.  This idea is by no means a new one, but
the blatancy of the ruling is astounding.  In par. 347D the court rules as follows:

"Significant developments took place in the Republic in 1991 with regard to the dismantling of the
system of apartheid.  Parliament passed laws repealing a wide range of racially discriminatory
legislation dealing inter alia with ownership and occupation of land.  That year also saw a ra id
increase in urbanisation with resultant   squatting in urban areas.  The changing circumstances were
responsible for statutes such as... It is permissible to view and interpret the relevant provisions of
the Act against the background of these developments which are sufficiently well known for judicial
cognizance to be taken of them . . i

It is a well known fact that virtually all role-players in the political process have different
interpretations and versions of the political changes, their desirability and their validity, and in
particular they have different interpretations of the trends.  This simply means that yet again the
subjective political opinion of an individual judge will have a considerable influence on his view of
the process and thus his interpretation of the laws.



Ad par. 5. 3:    The newer constitution should also contain very clear provisions which prohibit
political appointments to the judiciary.  Appointments should be based on merit.  An attempt to
acquire credibility for the legal system within one segment of the community by appointing a judge
to the Supreme Court or the Constitutional Court simply because he is from that community, is
intolerable in any civilized society.  In the short term it may pacify that segment of the community,
but in the long term it will create endless and irreparable distrust in the legal system, even in that
particular segment of the community, since the administration of justice will suffer because of
incompetent justiciaries.  Normally, such political appointments are also appointments of political
figures or of persons who worked in politics in the past and who are now rewarded by means of the
appointment.  Such appointments compromise the legal system even further, since a judge who has
prostituted himself by making a favourable finding will continue along that abhorrent path by
allowing himself to be prostituted and even corrupted in his rulings.  If rewards have to be given for
loyalty, support and aid given during the so-called struggle, the judiciary is the last place where an
appointment should be made as a reward.

The South African Judiciary was established and developed through the centuries.  The judges
appointed to the bench have been trained in Roman-Dutch law and practised it before being
appointed, and established proud traditions that can pass any test of integrity and honesty.  The
structure has sufficient reserves to supply adequate appointments of good quality to all the courts.
There is no need now to compromise quality for the sake of cheap political advantages.

It is striking that although the Afrikaner in the RSA forms the largest component of the judiciary by
far, not a single Afrikaner (and also no traditionally conservative English speaker) has been
appointed as a judge to the Constitutional Court.  This court is supposed to protect the so-called
fundamental rights of 11 citz ns.

It is also highly disturbing that the appointers of the judges to the constitutional judiciary are
apparently experiencing serious confusion with regard to the difference between a knowledge of
human rights and of liberalism.  Jurists who in the past have proved themselves to be absolutizers of
the rights of individuals have thus far been enthusiastically acclaimed as specialists on fundamental
rights and champions of the rights of individuals.  This is patently false.

The consequences are catastrophic, since the whole field of fundamental human rights in South
Africa is still in its infancy, and much still has to be learnt from other legal systems.  With such
justiciaries one can expect that the administration of justice will proceed under the leadership of
liberalist views and liberalist judges exclusively.  This will clash with Roman-Dutch law; it will



promote legal uncertainty and it goes against the general view of all the population groups in the
country.  The result will be a legal system which is alien to all the citizens of the country.

Ad par. 6.2:   civil service:

1. The Government Service consists of the Civil Service and parastatal institutions.  For the
purposes of this document, government service is equated with civil service.

2. The CP regards an effective and stable civil service as the backbone of good national
administration.

3. The remuneration and other conditions of service of civil servants will be adjusted according
to the requirements arising from their responsibilities and will be arranged on a comparable
basis to the private sector.

4. Every people has its own civil service.

5. A civil service with a heterogenous composition and which moreover serves a variety of
peoples and cultures is doomed to failure.

6. Differences in language and culture cannot successfully form the basis for the provision of
essential and synchronised services.

Ad par. 6.3:    Police, Defence Force and Intellig nce Services

Sections 214 up to and including 223 read with the thirty-first Constitutional Principle are
concerned with the creation and functioning of the police.

Section 214 determines that a South African Police Service, which shall be structured at both
national and provincial levels and shall function under the direction of the national government as



well as the various provincial governments, shall be established and regulated by an Act of
Parliament.

The 31st Constitutional Principle determines that (with regard to the police service) every police
member and the police service as a whole shall be required to perform their functions and exercise
their powers in the national interest and shall be prohibited from furthering or prejudicing party
political interest.

The police service is the only branch of the security forces which under the constitution is
structured at both national and provincial levels.

The Conservative Party does not in principle have any objection against the structuring of the
police force at national and provincial levels.  In fact, as will become clear later in this document,
the Conservative Party believes that the further devolution of police services to provincial level
could contribute significantly towards those functions being carried out in the national interest.

The dualistic authority under which the police is made to function in terms of Sec. 24 is, in the
opinion of the Conservative Party, a recipe for inevitable conflict and dissatisfaction within the
police.

No police force can function effectively if it is subject to
more than one authority.

In this regard it is therefore proposed that the police service structured at national level should fall
under the authority of the national government, while the police service structured at provincial
level should function under the authority of the provincial governments.

The provision in the 31st Constitutional Principle that the police be prohibited from promoting or
prejudicing party political interests, is apparently aimed at improving the acceptability of the police
in the various communities and preventing their involvement in party political disputes.



However, party political affiliations and sympathy among members of the police for a particular
party political view are not the only factors which tarnish the image of the police.

It is also the manner in which action is taken with regard to a particular national or ethnic group,
bearing in mind the people or ethnic group to which the police member concerned belongs, which
can create distrust and thereby adversely affect the image of the police service as a whole.

Therefore, in order to promote harmony and to create the greatest degree of trust within the police
service itself as well as between the police service and the community, it is absolutely essential that
the police at both national and provincial levels be structured in such a way that its  service is
coinmunity-oriented, so that it will in all
respects enjoy the acceptance of the community.

The Boer Afrikaner and every other national group must be served by police members from their
respective groups in order that suspicion and every hint of bias or malice can be eliminated.

Sections 224 to 228 of the Constitution (Act 200 of 1993) and the 31st Constitutional Principle of
Schedule 4 provide for the establishment of a National Defence Force, a Chief of the National
Defence Force, a reserve component, the functions of the Defence Force, the accountability of the
Minister of Defence to Parliament as well as the establishment of a Constitutional Standing
Committee of Parliament on Defence and the powers of such a Committee.

The Defence Forces of the former TBVC States as well as the armed forces as defined in Section 1
of the Executive Transitional Council Act (Act 151 of 1993) will now in terms of Section 224 be
incorporated into one National Defence Force.

Compulsory military service has been abolished and has been replaced by a system of conscription
which can be implemented if the Defence Force were to require additional manpower.  With regard
to members of the part-time Reserve Force who disregard their call-up instructions, a moratorium
on prosecution is currently still in force.



This moratorium should be made permanent in respect of members who had been placed on the
National Reserve list due to the compulsory national service system.  The Defence Force should
therefore consist only of a Permanent Force component and a voluntary, part-time Reserve
component.

The Commando system, which is area-bound and which is tasked primarily with the protection of
home and hearth, should be retained and manned by the relevant communities themselves.  Forcing
different peoples into the same units should be avoided, because it holds serious disciplinary
implications, as is illustrated by the failure of the [National] Peacekeeping Force.

A future Constitution should provide for the establishment of independent territorial forces for
peoples striving for self-determination and who thus strive for self-government and ultimate
independence.  There should, in other words, also be an unbundling clause.

Forces can cooperate military in a manner to be negotiated if the territorial integrity of the whole
South Africa should in any way be threatened.  By providing for military partition, and of peoples if
they so prefer, military conflicts, like elsewhere in the world, can be prevented where peoples that
are in the minority in Unitary States

attempt to satisfy their national aspirations.  A people can only lay claim to full self-determination if
it has full control over an area - a country within which it writes its own Constitution, manages its
own Civil service and Education, and possesses its own Security Forces.  This is what the Boer
Afrikaner has striven for since his people came into being, and what he has already fought Wars of
Liberation over.  This was the motivation for his Republican aspirations, and it will endure for as
long as there is an Afrikaner people.

When General C F Beyers, the first Chief of the then Union Defence Force, was dispatched to
Europe in 1912 to carry out a study of the various European Defence Forces, he returned and
immediately began to propagate a system of compulsory service.  His position was that it must
become a way of life for all able-bodied young men to undergo military training as part of their
education.  He stated that the task of the Defence Force should arise from the People and be
carried out for the People, because a mighty defence force provides the best guarantee of peace.
Proof for the validity of this position is amply provided by the example of a country like
Switzerland.



This ideal situation, however, is unfortunately only possible in a largely homogenous country
populated by one people.  In a country like the RSA, with citizens from a diversity of Peoples, only
a Permanent Force component and a voluntary part-time component can be a workable
proposition.

Ad. par. 6. 6 :   The powers and functions under the Restitution of Land Rights Act:

The whole system for the restitution of land rights has no place in South Africa, since it is based on
a completely false assumption.  A segment of the community had the experience of being done an
injustice when their land and other land rights were expropriated in the process of the promotion of
the so-called apartheid policy.  Section 83(b) the constitution is based on an irresponsible principle,
which is taken further in Section 121 of the Constitution.  The entire process is taken to the point
of absurdity in the so-called Restitution of Land Rights Act.  No attempt will be made to comment
on the different individual sections of the Act.  That would be a comprehensive task.  Only the
principle is addressed here.

The falsity underlying these provisions is rooted in the fact that the methods which are used to
attempt to rectify the alleged injustice are aimed at giving back the land or compensating financially
for the land which had been expropriated.  This is based on the popular view which the the liberal
press and politicians have offered to the rest of the world, namely that:

6.6.1 These people were dispossessed of their land without being compensated for it.

6.6.2 The best land was allocated to whites and the poorest land to other population
groups.

6.6.3 The whole of the RSA or the largest part of its surface area belonged to black people.

A thorough study has shown (and this will be proven before the various bodies and inter alia the
Restitution of Land Rights Court) that this process had been carried out strictly in accordance with
the provisions of the Development Trust and Land Act, Act 18 of 1936, and the Black Land Act,
Act 27 of 1913.  In particular, the following occurred:



a) When other population groups were "dispossessed" of the land allocated to them, they were
time and again given back compensatory land with a surface area that was greater than that
of the expropriated land.  Moreover, under the Act the compensatory land had to have an
agricultural and stock-breeding value that was at least equal to that of the expropriated
land.  From the study it appears that that the agricultural and

stock-breeding value of the compensatory land was regularly even higher than that of the land
which had been "taken away".

b) Under the provisions of Section 10 of Act 18 of 1936, the Development Trust can acquire
land over and above that land transferred to it under Section 1 (d) of the Act.  In terms of
this Section, this additional land can amount to up to 7;, million morgen altogether.  The
study revealed that more than the 7@ million morgen were transferred in this manner.

This means that, over and above the fact that compensatory land was consistently allocated to
replace "dispossessed" land, an additional 7@ million morgen of land (at least) were allocated to
the other population groups.

c) This land is land which used to belong to the white community, and the whites were also
dispossessed of their rights to this land in the course of the enforcement of so-called
apartheid laws, following which the land was allocated to the black communities.  When the
restitution of land rights -takes place, therefore, the restitution of this land must also take
place.  This means that at the end of the process (if the matter is simplified), much more
land will have been allocated to whites than to black people.

d ) We therefore put forward that this process is based on a false premise and that it will lead to
absurd consequences, to wit consequences that will be in contradiction with the intention
underlying the process.  This absurd process should therefore be brought to an end summarily, and
should have no place in a new constitution.

ANNEXURE A

PREAMBLE

WE, descendants of the Voortrekkers and descendants of those who sacrificed their lives and
property for our People and our Fatherland during the First and Second Boer Wars, those who then



and thereafter identified fully, and those who still do, with the freedom struggle of the
Afrikaner/Boer people for a sovereign, independent Fatherland under our own Governinent -

IN HUMBLE SUBMISSION to the Trinity, Which controls the destiny of  peoples and history of
nations;

Who gathered our forebears together from many lands and gave them this
their own;

Who has guided them from generation to generation;

Who has wondrously delivered them from the dangers that beset them;

MINDFUL of the self-determination of peoples that forms part of international law and, as such,
has a o ens character with an erga omnes operation of law and is recognised in the Charter of the
UN, in terms of which it shall be the inalienable right of every nation to determine its own existence
without interference from others;

DO HEREBY DECLARE as representatives of the people that:

WE ARE CONSCIOUS of our responsibility towards God, man and our people;

WE acknowledge the guidance of the living God Who settled us here as a people and compels us to
serve and obey Him and to strive to work in His service with a firm belief and for the good of our
people and other peoples;

WE ARE CONVINCED that it is necessary for Afrikaners who share the same  political conviction
and ideal to unite:



To protect the political independence and territorial integrity of  our country against attacks from
within and outside;

To maintain Law and Order therein;

TO promote the contentment and prosperity of all therein.

THAT WE ARE PREPARED to fulfil our duty towards our country and our countrymen and
always to treat non-countrymen with respect and dignity and

TOGETHER with all peace-loving peoples, especially our neighbours and communities in Southern
Africa, to seek peace and, where possible, to resolve disputes peacefully.

THEREt'ORE we want to carry out the demand of God and our People to establish our own
RepUbliC with a Constitution best suited to and in step with the traditions, history and norms of
Boer Afrikaners in their own fatherland;

THEREFORE we now give our people the following constitution in their
own F'atherland:

PART I

BASIC PRINCIPLES

SECTION 1

DEFINITION



1.1 The Boer RepujDlic shall be a tree, sovereign and independent state based on Christian
values.

1.2   The Name of the state shall be

ACKNOWLEDGEMENT

The Atrikaner/Boer people acknowledge the Supremacy and Guidance Of the
Trinity.

SECTION 2
SOVEREIGNTY

With due recognition to the Trinity, in Whose hand is held the destiny of nations and peoples, and
therefore also the destiny of ours, all constitutional powers and competences in this constitution
shall be determined by the people who have to exercise these powers and competences through
democratically elected representatives; provided that these representatives are elected in general,
free, equal, direct and secret ballots in constituencies.

SECTION 3
FORM OF GOVERNMENT

3.1 The Republic shall be a democratic constitutional state based an

(i) the division of tne authority of the State into legislative, executive and judicial authorities;

(ii) the precedence at and respect for the law in general and in particular the rights and
responsibilities contained in section 11 and other sections of this constitution.

(iii) two levels of government, namely the House of Assembly and Local government
structures (Citizens' Councils).  This shall be regulated by an act of the House of
Assembly.



3.2. The Republic shall accept the free-market system, provided that the House of
Assembly adopts suitable provisions to protect the economic interests of its citizens.

SECTION 4

TERRITORY AND TERRITORIAL OPERATION

4.1 The territory of the Boer Republic shall be comprised of those territories decided upon
through negotiations or other constitutional or international means.

4.2 This constitution shall be operational within the Republic as determined above, as well as in
those territories (cantons) which agreed voluntarily to be part of the Boer Republic.

4.3 Co-operation between the Boer Republic and those territories (cantons) which joined it in
terms of section 4(2) above, as well as the mutual division of the constitutional powers and
competence, shall occur through the different levels of government and the elected
representatives of the Boer Republic.

4.4 Co-operation between the Boer Republic and those cantons which joined it an the one hand
and other states in Southern Africa on the other hand, as well as the mutual division of
powers and competence between these institutions in respect of international law, shall take
place on voluntary grounds in a confederal context and find expression in mutual treaties
which shall be concluded for this purpose between the component states, and whereafter the
text of such treaties shall be taken up in the legal systems of the respective treaty states by
means of legislation.

4.5 After a decision by the HOUSE of Assembly and by means of the treaties mentioned in
section 4(1), cantons, which shall be constitutionally bound to other states in Southern
Africa, can be created for large groups of non-citizens in the Boer Republic.

SECTION 5



TERRITORIAL INTEGRITY

5.1 The territory of the Boer Republic and the territories of the cantons which have joined it
shall be inviolable, indivisible and unalterable, unless the House of Assembly decides
otherwise by means of an act which must pass through three stages with a majority of 66%.

(i) The highest priority of the State shall be the defence of the Republic and its interests, as
well as the protection of its citizens from internal and external threats.

(ii) For this purpose the State shall establish an effective defence force, police force and
concomitant state security services.

.
iii         The state president shall be ex officio head of the defence force police force and other state
securoty services

SECTION 6

STATE SYMBOLS

6.1 The flag of the Boer Republic shall be the llvryheidsvlag" of which the design and colours
shall correspond with the design and colours contained in Schedule 2 of the Constitution,
viz which consists of three horizontal stripes from top to bottom, orange, white and blue
respectively, and a vertical green stripe to the left.

6.2 No national flag Of any foreign state shall fly without the national flag of the Boer Republic
flying together simultaneously, save at official embassies.  This shall be regulated by an act
of the House of Assembly.

6.3 The national anthem of the Boer Republic is "Die Stem van Suid-Afrikall as written by CJ
Langenhoven and composed by ML de Villiers, the respective official versions which are
contained in Schedule 3 of this Constitution.



6.4 The official coat-of-arms and seal of the Republic shall be the coat-of-arms and seal
contained in Schedule 4 of this Constitution.

SECTION 7

OFFICIAL LANGUAGES

The official languages of the Boer Republic shall be Afrikaans and
English.

SECTION 8

CITIZENSHIP

8.1 Citizenship shall be awared to all Boer Afrikaners resident in the territory determined in
section 5(1) on the date of the coming into effect of this Constitution, as well as those born
or resident elsewhere and whose applications for citizenship have been approved.

8.2 In both the above cases, that is Boer Afrikaners resident in tne territory, as well as those
who applied from elsewhere, citizenship shall depend on the possession of a citizenship
certificate issued by a competent authority.  This shall be regulated by an act of the House
of Assembly.

8.3 Citizenship shall further be awarded to all Boer Afrikaners born in the territory.

8.4 Citizenship shall further be awarded to all Afrikaners/Boers born outside the Boer Republic
and whose fathers or mothers obtained citizenship of the Boer Republic.

8.5 in reading this section, the Preamble to the Constitution shall be used, as determined in
section 32 of the Constitution-



SECTION 9

CITIZENSHIP RIGHTS

9.1 All citizens who have reached the age of eighteen shall have active franchise by means of
which to elect representatives for the House of Assembly and other bodies established in
terms of this Constitution and through which people can participate in the democratic
process through political parties or individuals and, as such, express the will of the people.
This shall be regulated by an act of the House of Assembly.

9.2 All citizens who are eighteen years of age shall have passive franchise whereby they can be
nominated or elected as  representatives in and for the House of Assembly and other bodies
established in terms of this Constitution; provided that such citizens have the relevant qualifications
required by law for such nomination and election.  This shall be regulated by an act of the House of
Assembly.

9.3 Every citizen has the right

(i)   to establish a political party;

(li) to join a political party and participate in the activities of such political party;

(iii) persons in service of the State shall not be prohibited from participating in legitimate
political activities, with the proviso that no person in service of the State shall be available
for election to office in any of the bodies established in terms of this Constitution.

9.4 Every citizen has the right not to

(i) be deprived of his or her citizenship; save when found guilty of treason, but
provided that the right of higher appeal to the Supreme Court shall not be excluded.



(ii be banned, expelled or extradited; save in terms of a valid extradition order;

(iii) be prevented from leaving the Republic; save in cases where such an order or court
judgement exists or in the case of legal detention as determined by an act of the House of
Assembly, in accordance with section 12(3)(2) of this  Constitution:

(!v) be refused or deprived of a passport; save when state  security necessitates it in terms of a
court order.

SECTION 10

NON-CITIZENS

10.1 All non-citizens finding themselves in the territory shall be entitled to be treated in
accordance with generally recognised international standards of treatment and in particular
in accordance with the rights contained in section 11 of this Constitution;

10.2 Non-citizens may only work in the Boer Republic if they are in possession of a work
permit issued by the Department of Manpower.  Such permits shall be valid for the period
mentioned therein, but not for more than two years.  Permits shall be renewable.

10.3 Non-citizens shall not qualify for appointment in the Public Service in whatever respect or
on whatever level; provided that through entering into a service contract lasting for a
period of three years but which shall be renewable, technical, expert and other personnel
can be appointed from the ranks of non-citizens after recommendation by the Public
Service Commission, and the State Security Council in the case of defence force, police
and security personnel.  This shall be regulated by an act of the House of Assembly.

10.4 Non-citizens shall not be obliged to perform any kind of service in the defence force or
security services.



10.5 Non-citizens shall be free to enter into any legal transaction to which the law of the Boer
Republic applies; with the proviso that in the case of non-citizens rights to immovable
property can be obtained in terms of the provisions of an act of the House of Assembly.

10.6 The treaties concluded between the Boer Republic and other states can determine that
citizens of other states resident in the Boer Republic have the right to vote in those other
states and citizens of the Boer Republic resident in other states have the right to vote in
the Boer Republic.

PART 2
CRARTER OF RIGHTS AND RESPONSIBILITIES
SECTION 11

VALIDITY, LIMITATIONS AND ENFORCEMENT

11.1 The rights contained in this charter,

(a) shall merely create a legal relationship between the State on the one hand and the
citizens and non-citizens on the other hand, as set out below.

(b) shall have no legal operation between citizens mutually.

(c) shall have the legal character to ward off any state authority, acting on whatever level of
government, which attem s to infrin e u on these ri hts;

(d) shall bind the legislative, executive and judicial authority on all government levels as the
directly valid law;

(e) shall be justiciable and must be enforced by all courts with an appeal to the Appeals Court
being the final instance.

This shall be regulated by an act of the House of Assembly.



(f) shall be limited In terms of:
(aa) the parameters of their own content;
(bb) the scope of other rights contained in this charter; (cc) general legislation, insofar as this
charter allows for limitations by acts of the House of Assembly.

11.2 HUMAN LIFE AND DIGNITY

11.2.1 The human life created by God and the dignity of every human shall be inviolate; the
highest obligation on the government shall be to treat every human with respect and
to protect him,

11.2.2 No person shall he deprived of his or her life wilfully or negligently; unless by
execution of the death penalty as the final sentence imposed by a competent court
and after an application for clemency to the state President in Council has failed; and
with the further proviso that the death sentence shall be imposed in accordance with
section 6 of the International Charter of Citizen and Political Rights of 1966.  This
shall be regulated by an act of the House of Assembly.

11.3 PERSONAL FREEDOM

11.3.1 Every person shall have the right to the free development of his personality; in so far
as he does not infringe upon the rights of others and it is not directed against the
constitutional order or against state security or against generally accepted public
morality.

11.3.2 Every person shall have the right to life, to bodily integrity, to his own personal
freedom and a private life.  These rights may only be infringed upon in terms of an
act of the House of Assembly in which the authority, limitations and procedures for
such deprivation of freedom are explicitly and carefully prescribed; provided that an
act;

11.3.2.1 does not create misdemeanours with retrospective power;

11.3.2-2 does not lead to the indemnification of government persons or institutions for the
unlawful murder of or injury to persons or damage of property;

11.3.2. 3 does not authorise the detention of a person without trial for a period exceeding 48
hours; with the proviso that in cases where the security of the state is being
endangered or can be endangered, no person may be detained for a period exceeding
72 hours without the permission of or an order from the Supreme Court; provided
further that if a state of emergency is announced by the State President a person may



be detained without trial for a period not exceeding 60 days, after which he must be
charged or freed.

11.4 EQUALITY BEFORE THE LAW

11.4.1 All persons shall be equal before the law and enjoy the equal protection of the law,
but at the same time they are individually and otherwise responsible for maintaining
law and order in the state.

11.4.2 No one shall benefit or be disadvantaged merely on the basis of his or her gender,
origin, race, language, religion or religious or political beliefs; provided that this
section does not detract from the fundamentally Christian nature of the state.

11.5 FREEDOM OF BELIEF AND CONSCIENCE

11.5.1 The fundamentally Christian nature of the State shall concur with the contents and
intention of section 36 of the confessio Beigica.

11.5.2 Provided that the Christian nature of the State shall not be affected, every person
shall have the right to freedom of belief and conscience and the freedom of religious
and political beliefs shall be guaranteed.

11.5.3 Undisturbed religious practice shall be guaranteed.

11.5.4 Christian religious ministry of the defence force, the police force, the security
services of the State, Public Service institutions, and Christian religious instruction
or Christian religious practice in schools and Christian religious broadcasts by the
lawful broadcast services shall be guaranteed.

11.6 FREEDOM OF SPEECH

11.6.1 Every person shall have the right to freedom of speech in word, writing and image,
as well as the right to procure and spread information from generally accessible state
information sources, save information relevant to state security.

11.6.2 The freedom of the press and freedom of spreading information through the radio
and television shall be guaranteed; provided that unchristianity, improper violence
and immorality shall not be promoted in any way, and provided further that the
security of the state shall not be endangered in any way.

11.6.3 Further, these rights shall be limited extensively by regulatory and prohibitory orders
contained in legislation of the House of Assembly for the protection of youths under



the age of 18 years and for the general right to personal pride.  The onus of proof
that a youth is older than 18 years shall lie with such a youth and he or she shall be
obliged to present proof of identification in each instance.  This shall be regulated by
an act of the House of Assembly.

11.6.4 The practice of art, science, research and scientific education shall be guaranteed.
This freedom shall be explicitly limited by the responsibility of every person to obey
the provisions of the Constitution conscientiously, to respect the rights of others and
not to endanger the security of the state.

11.7 FREEDOM OF ASSEMBLY AND PETITIONS

11.7.1 All citizens shall have the right to assemble with others, provided that this right may
be limited or excluded during a state of emergency.

11.7.2 The right to assemble in places other than in a hall or building can be limited by the
provisions of or on the grounds of an act of the House of Assembly and in such an
act this right may be limited or excluded if necessitated by state security during a
state of emergency.

11.7.3 This right to freedom of assembly shall be regulated by means of an act of the House
of Assembly.

11.7.4 Every person shall have the right to draw up petitions and present them to the
relevant government persons; provided that petitions to and of the House of
Assembly shall be drawn up and presented according to the procedures contained in
an act of the House of Assembly.

11.8 FREEDOM OF ASSOCIATION

11.8.1 Subject to section 11(8)(3) of this Constitution, all citizens shall have the right to
establish associations, trade unions, partnerships, closed corporations, companies and
similar organisations and, where necessary, to register them with the relevant
government persons or institutions.  This shall be regulated by an act of the House of
Assembly.

11.8.2 Associations or other similar organisations whose aims or activities are contrary to
the criminal law or directed against the constitutional order or the security of the
state or which disturb the economic stability, shall be prohibited.

11.8.3 Every citizen shall have the right to establish an employees
organisation or an employers' organisation, to join or not to
join, to participate in the activities of such an organisation or
not to participate or otherwise to associate or not to associate;
to collectively or individually negotiate or bargain; to
participate in strikes or not to  participate: provided that



strikes by persons in service of  the State or   in strategic
industries and the emergency

services are prohibited.  This shall be regulated by an act of
the House of Assembly in respect of unfair labour practice,
working conditions, working hours, recreation and leave opportunity and guidelines
in respect of wages and salaries.

11.9 CONFIDENTIALITY OF COMMUNICATION

11.9.1 The confidentiality of any form of communication shall be guaranteed.

11.9.2 Limitations may be determined on the grounds of an act of the House of Assembly
and must, in matters concerning state security, be contained in an act of the House
of Assembly.

11.10 CAREER FREEDOM

11.10.1 Every citizen shall have the right to choose his career, place of work, trade,
industry, enterprise and business.

11.10.2 Career pursuits may, however, be regulated by an act of the House of Assembly and
limited if in the general interest.

11.10.3 No person shall be forced to perform a specific task or specific labour, save when it
is done as a duty given to everyone in equal measure in the general interest.

11.10.4 Forced labour shall only be permissible when it occurs in terms of a legal court order
or as punishment after conviction by a court of law.

11.11      MILITARY SERVICE

11.11.1 Male citizens who are eighteen years of age, if medically fit, shall be obliged to
perform military service in the defence force, police or state security services.  This
shall be regulated by an act of the House of Assembly.

11.11.2 Female citizens who are eighteen years of age may, by request and if medically fit,
perform military service.  This shall be regulated by an act of the House of
Assembly.

11.12 THE 1NVIOLABILITY OF THE HOME



11.12.1 The home of every person shall be inviolable, with the proviso that a search of the
home may be authorised by a search warrant only in cases where reasonable
suspicion exists that a misdemeanour has been committed or is being planned.  This
shall be regulated by an act of the House of Assembly.

11.12.2 Subject to section 11(12)(1), further limitations nay imposed to ward off a
communal danger or danger which threatens the life of a person or persons or a danger threatening
public security or health.

11.13 PROPERTY AND HEREDITARY RIGHTS

11.13.1 Private property rights and hereditary rights shall be guaranteed by the state.
Contents and limitations are determined by the common law and by acts of the
House of Assembly, provided that nothing shall detract from the existence and
acknowledgment of private property rights and hereditary rights.

11.13.2 Expropriation shall only occur when in the general interest and if market-related
compensation is paid by the State.

11.14      SCHOOLING

11.14.1 The children of citizens Shall be provided with schooling within the parameters of
their group and language.

11.14.2 Schooling shall be the full responsibility of the State; with the express reservation that
Christian group-specific schooling should be guaranteed as far as possible to all
citizens free of charge and provided to the children of all citizens.

11.14.3 The provision of education to children of non-citizens should occur in terms of
agreements between the Education Department and parents who are non-citizens.

11.14.4 Parents and legal guardians shall have the right to decide about the participation of
their children in religious instruction.



11.14.5 The right to establish and run private schools, a so wl regard to children of non-
citizens, shall be guaranteed.  This shall be regulated by an act of the House of Assembly.

11.15     KARRIAGE, FAMILY AND CHILDREN

11.15.1 Every marriage and family shall be protected by the State.

11.15.2 Every person shall have the right to the protection of his or her family.

11.15.3 It is the God-given right and highest duty of parents to take care of their children and
to educate them.  The State shall watch over these duties through state-appointed
government persons; subject to the fact that the Supreme Court shall be the upper
guardian of all minor children.

11.15.4 Children may only be removed against the will of their parent(s) or legal guardian(s) if
such parent(s) or legal guardian(s) fail to care properly for these children or when the
children are neglected for another reason, and even then only on the strength of a
court order after reports and evidence by the Department of Welfare and
parents/guardians and their witnesses and other relevant reports or other witnesses
have been heard.  This shall be regulated by an act of the House of Assembly.

11.15.5 Adopted and illegitimate children shall have the same rights as other children.

11.16 TAX RESPONSIBILITY

11.16.1 All citizens are personally responsible for paying taxes to the State; commensurate to
his or her income and distributed proportionally among citizens.

11.16.2 A system of value-added tax may be imposed at a rate which takes into account all
relevant economic and fiscal factors.

11.16.3 Citizens' Councils may, on all relevant and fair groun@s, impose a property tax.

11.16.4 Treaties between the Boer Republic and other states can make provision for tax
payments by non~citizens to be channelled to the states where they hold citizenship
and this taxation may be applied for providing in the educational and other needs of
non-citizens.



PART 3

LEGISLATIVE AUTHORITY

SECTION 12

DEFINITION

The legislative authority shall vest in the House of Assembly

SECTION 13

HOUSE OF ASSEMBLY

ELECTION

13.1 No more than one hundred members shall be elected for a period of five years for
the House of Assembly in general, direct, free, equal and secret ballots and they shall
represent their constituencies in the House of Assembly and can be re-elected.

13.2 By-elections shall take place when members die, become incompetent or resign.
This shall be regulated by an act of the House of Assembly.

13.3 A member of the House of Assembly who acts contrary to the mandate in terms of
which he was elected must vacate his seat and this can be enforced by a court order.
This shall be regulated by an act of the House of Assembly which, inter alia, shall set
out the requirements which an election mjn-iiesto has to satisfy.

13.4 The House of Assembly, which has to sit at least once a year, shall determine the
beginning and end of its sittings.

13.5 The Chairman shall prorogue the House of Assembly at the request of the State
President or at the request of 33% (one third) of its members.



13.6      A member of the House of Assembly must:

13. 6.1 be entitled to vote in an election of the House of Assembly

13. 6.2 be a citizen of the Boer Republic

13.6.3 have been resident within the borders of the Boer Republic or the former Republic of
South Africa for five years

13.6.4 not be an unrehabilitated insolvent or of unsound mind in terms of a ruling by a
competent court, provided that in the case of an unrehabilitated insolvent the House
of Assembly has the power to suspend this disqualification on sound grounds

13.6.5 not have been sentenced to imprisonment without the option of a fine

13.6.6 be permanently resident in the constituency which he represents

13.6.7 report annually to his voters

SECTION 14

CHAIRMAN, DEPUTY CHAIRMAN AND STANDING ORDERS

14.1 After every general election the House of Assembly shall elect from its ranks a
chairman who will act as such in the House of Assembly.

14.2 After every general election the House of Assembly shall elect from its ranks two
deputy chairmen who will act as such in the House of Assembly.

14.3 The House of Assembly draws up its own standing orders.

14.4 The Chairman shall have the authority in the House of Assembly and over members of
the House of Assembly when the House of Assembly is sitting and no summonses
may be served on members and no search of members or their offices and homes may
be conducted during sittings of the House of Assembly without his permission.  This
shall be regulated by an act of the House of Assembly.



SECTION  15

PUBLIC SITTINGS AND DECISIONS

15.1 The House of Assembly shall sit in public; unless a decision to sit in camera is adopted
by 66% (two thirds) of all its members.

15.2 The House of Assembly shall take decisions by a majority vote; unless determined
otherwise by this Constitution.  This shall be regulated by the standing orders.

15.3 The proceedings of the House of Assembly shall be recorded verbatim in the minutes
which shall be published officially in the name of the House of Assembly and by
permission of the Chairman of the House of Assembly.  This shall be regulated by the
standing orders.

SECTION 16
JOINT COINMITTEES

The Chairman shall appoint Joint Committees from the ranks of the House of Assembly, which shall
be representative of all political parties and individual members, to discuss bills, hear evidence,
promote consensus and report to the House of Assembly.  This shall be regulated by the standing
orders.

PART 4

EXECUTIVE AUTHORITY
SECTION 17

DEFINITION

The Executive Authority shall be the State organ which determines and executes the policy of the
government to which has been entrusted the responsibility of executing the provisions of acts of the
House of Assembly, while at the same time taking care of the administration of the state in terms of
the public law.

SECTION I8
COMPOSITION AND RESPONSIBILITY



18.1 The Executive Authority shall consist of the State President and the Executive council
consisting of Ministers appointed by the State President and assisted in the official
performance of their duties and functions by the Public Service.

18.2 State departments, of which the Ministers shall be the political heads and the State
Secretaries the administrative heads responsible to the Ministers, shall be established
by the State President.

18.3 State departments, as set out in schedules of this Constitution, can be established by
the State President in Council and altered from time to time, provided that the number
of state departments is not increased, unless the House of Assembly agrees to it by a
majority vote.

18.4 The State President shall carry presidential responsibility for the actions of his
ministers and the Ministers shall carry ministerial responsibility for the activities of
their state departments.

18.5 A motion of no confidence adopted by a normal majority in the House of Assembly
can force the State President to resign, whereafter the State President shall be obliged
to call a general election.

SECTION 19

THE STATE PRESIDENT

19.1 The State President shall be known as "The President".

19.2 The State President shall be Head of State and Commander-in-Chief of all state
security services.

19.3 The State President shall have the highest duty of ensuring the conscientious
observance of the provisions of the Constitution and of treaties entered into with
other states, as well as ensuring that the political independence and territorial integrity
of the state shall be protected under all circumstances-

19.4 In all cases the State President shall act as the State President in Council.



19.5 In addition to the powers contained elsewhere in this Constitution, the State President
shall have the following powers and competences, namely to

19.5.1 declare war and make peace, with the permission of the House of Assembly;

19.5.2 mitigate sentences for crimes as determined in the Criminal Procedure Act, after considering
written representations in consultation with the minister of Justice or his assignee;

19.5.3 investigate or have investigated at any time the expenditure of state revenue by any
department, official, Minister, Deputy Minister or any other government person; and

19.5.4 delegate any of his powers.

SECTION 20

ELECTION AND PERIOD  OF OFFICE

20.1 After every general election the State President shall be elected for a period of 5 years by an
absolute majority of the House of Assembly and from its ranks.

20.2 The State President can be removed from office by a two-thirds majority decision of the
House of Assembly on the grounds of incompetency, misconduct, insolvency or the
unsatisfactory performance of his official duties.

SECTION 21

OATH OF OFFICE

When  assuming office the State President shall make and subscribe to an  oath
in the form contained in schedule ... of this Constitution.

SECTION 22

ACTING STATE PRESIDENT

In the case of the absence, resignation or death or any other incapacity of the State President, the Chairman
of the House of Assembly shall serve temporarily as Acting state President until the State President can
resume his duties or a State President has been elected.  Should the State President and the Chairman of the



House of Assembly simultaneously become incapacitated, the House of Assembly shall elect an Acting State
President from its ranks.

SECTION 23
EXECUTIVE COUNCIL

23.1 The State President shall be chairman of the Executive Council, which consists of Ministers
appointed by the State President and who are the political heads of the State departments.

2 3 . 2 The Executive Council shall make its decisions by consensus, but must, if the majority so
decides, make decisions by secret ballot, in which case the State President shall have a casting
vote which he must exercise in the case of an equality of votes.

23.3 The State President and members of the Executive Council shall continuously report to the
House of Assembly.

SECTION 24
DEPUTY MINISTERS

The State President shall appoint deputy ministers at his discretion, but no more than half of the number of
Ministers.

SECTION 25
THE EXECUTIVE AUTHORITY AND THE PUBLIC SERVICE

The Executive Authority shall be responsible for ensuring the establishment of a dynamic Public Service and
administration, which must be capable on the one hand of protecting the rights of individuals, but on the
other hand of keeping in mind public interes and the oration thereof and in such a manner that a crippling

must be capable on the one hand of protecting the rlghts of individuals, but on the other hand of keeping in
mind public interest and the promotion thereof and in such a manner that a crippling bureaucracy shall be
avoided in order always to render the best service to the country.

PART 5

JUDICIAL AUTHORITY
SECTION 26



BASIC PRINCIPLES

26.1 The judicial authority shall vest in the Judges, who have to exercise these powers in the
following courts of law which shall be established:

26.1.1 The Appeal Court

26.1.2 Supreme Courts

26.1.3 Lower courts and

26.1.4 Other courts established by law; provided that these other courts do not
replace the courts mentioned above.  This shall be regulated by an act of the
House of Assembly.

26.2 The Judicial Authority shall be independent from the Legislative and Executive Authority on
all levels and no interference whatsoever with the Judicial Authority and the exercising of its
functions shall be tolerated.  This shall be regulated by an act of the House of Assembly.

26.3 The Judicial Authority shall guarantee the rights, freedons, responsibilities, powers,
competences and regulations contained in this Constitution.

26.4 With the establishment of the State, the existing law of the Republic of South Africa shall
prevail until it is amended or repealed by legislation.

SECTION 27

APPOINTMENT AND REMOVAL FROM OFFICE OF JUDGES

27.1 Judges shall be appointed by the State President, who shall act on nominations by a Judicial
Commission consisting of:

27.1.1 The Chief Justice and two Judges of Appeal
27.1.2 The Judge(s) President
27.1.3 Minister of Justice
27.1.4 The chief spokesmen on justice of all political parties represented in the House

of Assembly
27.1.5 Two deans of law faculties from recognised universities in the Boer Republic



And furthermore:

27.1.6 Five advocates and two professors of legal science from recognised universities
for the Appeal Court and Supreme Court

And furthermore:

27.1.7 two lawyers and two associate professors from recognised universities for the
lower courts and in respect of the other courts.

27.2       This shall be regulated by an act of the House of Assembly.

The members of the Commission shall be replaced every three years, with the exception of the permanent
members of the Judicial Commission, as determined in section 24(1)(i to iv).

27.3 Before the termination of their period of office, judges shall not be removed from office
permanently or temporarily or placed on pension or in retirement against their will, save by the
State President after approval by the House of the Assembly and only on the grounds of and in
a manner determined by an act of the House of Assembly; provided that legislation can
determine age limits for the service periods of judges, whereafter they must retire on reaching
that age.  Their retirement and pension shall be regulated by means of an act of the House of
Assembly.

27.4 With a change in the structure of the courts or a change in the jurisdiction of the courts of law
judges may be transferred to another court of law or removed from office; provided that on
removal from office such judges shall receive their full salary and fringe benefits until
retirement, whereafter they shall qualify for pension, fringe benefits and a gratuity.

SECTION 28

LEGAL PROTECTION

28.1 Every person shall have free access to the courts of law and may in all cases secure legal
protection in accordance with the law to exercise or defend his rights;

28.2 Full recourse to the law shall be guaranteed for every person in a case where his rights have
been violated.



28.3 No person shall be denied legal protection on the grounds that they do not have enough funds.
This shall be regulated
by an act of Parliainent which shall determine, ter ali that the State, through the Department of
Justice, must ensure that a system of legal cost insurance is established and maintained.

28.4 In capital crime cases every person shall be entitled to the pro deo defence provided by the
State from the ranks of the state advocates serving in the Office of the  Advocate-General.

28.5 The right to personal legal representation shall be guaranteed in all courts of law, arbitration
actions, disciplinary committees, domestic dispute committees and similar investigations.  Any
provisions of an act or domestic regulations contrary hereto shall be ab initio nul and void.

28.6 The rules of natural justice shall be applied conscientiously in all court cases, arbitration
hearings, disciplinary committees, dispute resolution committees or similar investigations.
Any provision and any judgement contrary to the rules of natural justice shall be ab initio nul
and void with legal cost consequences.

PART 6

FINANCE
SECTION 29
BUDGET

29.1 All revenue and expenditure of the Boer Republic shall be contained in the Appropriation Bill
which shall, as soon as possible after the commencement of the sitting of the House of
Assembly, be introduced annually in the House of Assembly on Budget Day; but not later
than three months after the commencement of the sitting; provided that a Part Appropriation
Bill for the current financial year may be introduced and adopted for the defrayal of
expenditure from the end of the financial year to the coming into effect of the Appropriation
Act.

29.2 The financial year shall extend from on date to a date twelve calendar months thereafter, as
determined by an act of the House of Assembly.

29.3 The Budget shall be approved by the House of Assembly.  State expenditure which is not
provided for in the Budget and which is necessary expenditure, can be approved by the
House of Assembly on recommendation of the Minister of Finance and if ratified by an act
adopted in the House of Assembly by a majority of 66% (two thirds) of members of the
House of Assembly-

29.4 The expenditure of the State shall be strictly controlled and audited by the Auditor~General
commission, appointed by the State President and consisting of the Auditor-General and four
independent auditors, three independent jurists and one representative from each of the
respective political parties represented in the House of Assembly.  These members can lay



claim to judicial independence and, in joint committee sittings, can instruct anyone to appear
before the commission to answer questions.  The verbatim record of these proceedings shall
be available to political parties for use in public debate in the House of Assembly.  This shall
be regulated by an act of the House of Assembly.

29.5 The Auditor-General Commission shall report fully on its proceedings and findings to the
House of Assembly annually.

29.6 A Reserve Bank shall be established by an act of the House of Assembly, with the explicit
stipulation that the Reserve Bank and its officials shall be independent in the execution of its
responsibilities and duties to the Government.

PART 7
MILITARY AFFAIRS
SECTION 30

30.1 A declaration of war shall be made by the State President, after a decision has been taken by
the State President in Council and the immediate ratification of this decision by the House of
Assembly.  Should immediate ratification not be possible, the ratification by the House of
Assembly will take place when circumstances allow it.

30.2 In such a case the command of the defence force and all security forces shall pass to the State
President and he shall be authorised to compose a war cabinet.

30.3       (1)    The decision that the Republic is involved in an armed
conflict or that the Republic is being threatened internally or externally, shall be
taken by the State President in Council with ratification by the House of Assembly.

(2) In such a case the State President shall be authorised to declare martial law, a state of emergency in
the country, a partial state of emergency in certain areas or certain areas as unrest areas.  This shall
be regulated by an act of the House of Assembly.

30. 4         (1)     In the case of war, martial law or a state of emergency
in the country, the House of Assembly shall be authorised, insofar as it is necessary,
to replace the provisions of this Constitution with legislation aimed at countering the
situation.



(2) In.such a case the principle of proportionality shall apply.

SECTION 31

POLICE FORCE

31.1 A police force shall be established for the Boer Republic which shall be competent to fight
crime effectively.

31.2 It shall be regulated by an act of the House of Assembly.

PART 8
LOCAL

SECTION 32

32.1 Every local community shall elect its own town council which shall be responsible for local
government affairs.

PART 9
INTERPRETATION
SECTION 33

33.1 The Preamble to this Constitution shall form part of this Constitution and can be used for
intepreting the provisions of the Constitution.

33.2 In the application of the provisions of this Constitution, criminal and criminal procedure law in
particular or any other laws in eneral the maxim in dubio cro litertate sha

criminal and or minal procedure aw in par cu ar or any other laws in general, the maxim in dubio pro litertate
shall apply.



34.1 RIGHT TO

34.1.1

PART 1 0
AMENDMENT  OF THE CONSTITUTION

SECTION 34

INITIATIVE

The right to take the initiative in amending this Constitution shall lie with the elected members of the House
of Assembly who can introduce it to the State President or the Chairman of the House of Assembly through
individual members or a political party, or after a petition from 50 000 voters has been received.

The part of the Constitution which has been amended shall be announced in public by the House of
Assembly and published in the following edition of the Government Gazette or another public newspaper.

AMENDMENT
No part of this Constitution nay be amended; unless approved by a majority of 66% of all elected members
of the House of Assembly; with the proviso that for amending the Charter of Rights and Responsibilities and
this particular amendment provision a majority of 75% is required; but provided further that 20% of
enfranchised voters or 51% of members of the House of Assembly can request the State President to grant a
people's referendum in respect of the intended amendment(s), which he has to do, and such referendum takes
place within six weeks.  The result of a 66% (two thirds) majority, and in the case of the Charter of Rights
and Responsibilities a 75% majority, of all registered voters shall be binding in respect of all government
persons and institutions.  This shall be regulated by an act of the House of Assembly.

PART 11
PUTTING INITO EFFECT OF THE CONSTITUTION
SECTION 35



35.1 The Transitional Council of 21 members nominated by the majority party of the Afrikaner/Boer
people shall determine in a public sitting the day on which this Constitution shall be put into
effect.

35.2      This Constitution shall come into effect officially at 12:00 ON THE DAY DTERMINED IN
SECTION 35 ( 1)

1
35.2 This Constitution shal come in e ec o icia y a on the day determined in section 35(1).

35.3 The announcement date and date of coming into effect of this Constitution shall be
announced in public in Afrikaans and English.

35.4.1 on the following day the Transitional Council shall have a sitting at 09:00
during which three judges shall be appointed with immediate effect to serve as
an Electoral and Delimitation Commission.

35.4.2 These judges shall have power to nominate further expert and administrative
personnel to serve in this commission and to determine their assignments,
salary and benefits which shall be paid from the State Revenue Fund.

35.4.3 The Electoral and Delimitation Commission shall divide the territory of the Boer Republic into
loo constituencies according to the principle of loading rural areas and unloading urban areas.

35.4.4 The Electoral and Delimitation Commission shall organise and hold a general election for the
election of the 100 members of the House of Assembly not earlier than 35 days and not later
than 45 days after the day mentioned in section 35(2).

35.4.5 The result of the general election shall be announced in public by the Chairman of the
Electoral and Delimitation Commission whereafter the functions of the Electoral and
Delimitation Commission shall be passed to the House of Assembly and this commission shall
cease to exist.

35.5 The House of Assembly shall have its first sitting two days after the result of the election has
been announced.



35.6.1 The elected House of Assembly shall elect the State President within three days
after the date mentioned in section 35(5).

35.6.2 Within seven days after the election of the state President all other government
persons mentioned in this Constitution shall be elected, nominated and
appointed and announced in public.

35.7       Transitional provision:

Provisions necessary for the putting into effect, coming into effect and operation of this constitution shall be
approved by the House of Assembly.

ANNEXURE "B"

MEMORANDUM

SUBMISSION ON EDUCATION

TO THE CONSTITUTIONAL ASSEMBLY  OF PARLIAMENT

1.    THE MEANING WE ATTACH TO EDUCATION

1.1 The Boer Afrikaner people has strong sentiments regarding education

The Boer Afrikaner people has very strong sentiments regarding the instruction of its children.

In order for you to understand why our people have these strong sentiments with regard to education, it is
necessary to explain how we view it.

1.2 Education is wore than the transfer of knowledge



To us education entails more than the mere transfer or disclosure of knowledge.  To us education implies
upbringing.  For that reason we prefer to refer to it as instructive education.  In fact, we always regard
instruction and learning at school - even at a tertiary level - as instructive education.

1.3 Instructive education is ideologically determined

To us, instructive education primarily means that teaching is not geared towards the mere transfer of facts,
but is also in a specific way mindful of the transfer of values and norms of life: a particular disposition and
attitude towards life, convictions, a certain style and way of living, and special life and technical skills.
"Neutral education" is a myth.  Every teacher has certain values and norms, a particular view of man's being,
origin and destiny, as well as views on the meaning of life (or lack thereof), which determine his view on
children, education and on his particular role in this regard.  He cannot detach himself from these in order to
provide a so-called "neutral education".

To us it is, therefore, essential that the education of our children shall take place within the context of our
peoplets life and world views and regard for humankind.

1-4 School education is a continuation of home education

It is accepted throughout the world that the parent is the primary educator of his child.  The educational
activities at school should therefore relate to the education received at home and may not be in conflict with
it.  Responsible and well-grounded instructive education at school consequently

implies that the education received there will be a continuation of the education received at home.  It is,
therefore, not surprising that the Universal Declaration of Human Rights states that: "Parents have the prior
right to choose the kind of education that shall be given to their children".

It is by virtue of this right that we insist that the form, content and presentation of the education of our
children shall comply with the demands of the parents, which in turn relate to the unique essence of our
people.

1.5 The parent's educational responsibility is not transferable



In His omniscience, the Almighty, Triune God decides at the birth of each of His children to entrust it to a
particular married couple.  The parents are, by virtue of this
entrustment, primarily responsible for this child.  This is a responsibility which may not be shifted off on
anyone else.  Such a transfer of responsibility would be in conflict with the will of Almighty God, as it would
imply that the parent believes that the LORD GOD made a mistake in the entrustment of His child.

The parent may not and therefore cannot transfer the responsibility of his child's education to the State.  The
State may also not try and take over or annex this task in its own authoritarian manner.  The implication is
that the State may never through school instruction, for example, enforce a different set of values upon the
child, especially not if they are in conflict with the values taught at home.  Apart from the unacceptability
thereof with regard to the parent as primary master of the education of his child, it is also educationally
unsound and child antagonistic, as it gives rise to conflict in the child's mind.

1.6 Instructive education occurs in a certain cultural inilieu

The order of creation is such that the child is born into a particular family, within a particular cultural milieu.
The child is not born into a vacuum, but into a world which is already structured and which will be further
structured according to particular cultural values and norms applicable to such a community.  Children
literally acquire these cultural goods along with their nother's milk and these cultural goods become an
integral part of their being without it being a struggle.  Thus the child is and becomes an integral part of a
particular cultural milieu.

Instructive education therefore occurs as an integral part of a particular cultural context.  This is due to the
fact that there is no such thing as a cultureless milieu, and because each teacher and each child stems from a
particular cultural background.

In his instructive educational activities the teacher, consciously and unconsciously, transfers his cultural
heritage to his pupils.  This is due to the fact that his culture - in other words, factors such as his views on
life and on humanity - including values, norms and principles, manner and style of living, all form an integral
part of the teacher.  For this reason it is impossible to envisage instructive education outside of a cultural
context!

1.7 The teacher is a role model



In the teacher's educational intercourse with his pupils, he is committed to his deepest convictions
and thinks, talks and acts accordingly.  In this way he demonstrates to the pupil in his daily life the
things he believes to be valuable, meaningful, worthy of approval and therefore worth pursuing.  But,
moreover, he demonstrates to the pupil who and what the adult person is and should be.  Thus the
teacher becomes a role model to the pupil according to which the pupil can shape his own life.
Lucky those pupils who have teachers with integrity and who are worthy of emulation!  It is these
teachers who awaken a hope for the future within the child and who demonstrate that life is and can
be beautiful, meaningful and good!  It is also these teachers who can unlock for the people the hope
for the future which lies within the youth, because they not only actively support the children in
establishing a solid foundation for their lives, but also help them to reach out to the future with hope
and strength!  It is therefore also IMPORTANT   for children of a particular people to be instructed
by a teacher from within that people, so that those children will identify with their own people and
will want to and be able to assume responsibility for their people.

Hence, it is clear to us that our people's own teachers  should be in the classrooms teaching our children.

1.8 Christian-ethnic education by ethnically-bound teachers

The importance of Christian-ethnic education by teachers with the same ethnic identity, for the children of
our people, is further demonstrated by the fact that our people is essentially a Christian one and thus requires
that the teachers teaching our children should be Christians from within our people's own ranks.  Most of
our fellow people made a promise to Almighty God at the baptism of their children that their children would
be taught about and in accordance with instructions of the Holy Scripture. it is therefore important to us that
a fellow Christian from amongst our people, who interprets Scripture in the same way, will instruct our
children at school.

1.9 Consequent Educational Demands

Due to the meaning of education to our people, we have no choice but to make the following demands in
this regard:

1. That the Government shall acknowledge, respect, honour and provide for our people's views on
education (instructive teaching and learning).

2. That the Government shall acknowledge the rights of our parents to decide on the kind of education
which our children should receive, as stated in the Universal Declaration of Human Rights.



2. RIGHTS OF INDIGENOUS PEOPLES AS MINORITY GROUPS

2.1 Draft declaration by a Subcommittee of the Human Rights Commission of the UN
In order to promote peace throughout the world, a Subcommittee of the Human Rights Coimission of the
UN recorded the following Sections in a Draft Declaration on the Rights of Indigenous Populations:

Section 15

"Indigenous children have the right to all levels and forms of education of the State.  All indigenous peoples
also have this right and the right to establish and control their education systems and institutions providing
education in their own languages, in a manner appropriate to their cultural methods of teaching and learning.

"Indigenous children living outside their communities have the right to be provided access to education in
their own culture and language. ,

"States shall take effective measures to provide appropriate
resources for these purposes".

Section 16

"Indigenous peoples have the right to have a dignity and diversity of their cultures, traditions, histories and
aspirations appropriately reflected in all forms of education and public information".

Our people also insist that these rights be acknowledged by  the Government.

South Africa is now a full member of the UN.  We therefore believe that the current Government should
have no problem in fully acknowledging these democratic rights in the new South Africa.

2.2 Consequent Educational Demands



Our people, the Boer Afrikaner people, is indigenous to the RSA.  We lay claim to the general rights of
indigenous peoples, as specified by the Subcommittee of the Human Rights Commission of the UN.  In this
regard we demand:

1. That the Government of the RSA acknowledge our people's rights with regard to the education of the
children of our people, as specified in Sections 15 and 16 of the Draft Declaration on the Rights of
Indigenous Populations by the Subcommittee of the Human Rights Commission of the UN (see
2.1).

3. GOVERNMENT PLANNING FOR 1995

3.1 Increased teacher-pupil ratio and pupil occupation

There are declarations by official spokespersons with regard to education which state that the teacher-pupil
ratio will be increased to 1:35 in 1995.  For all practical purposes this would mean that each teacher could
have 50 or more pupils in his classroom, with the following possible implications:

The places of instruction will be overcrowded.  The classrooms, laboratories, centres and workshops were
designed for much smaller groups.

In his task the teacher would therefore, inter alia, be  hampered with regard to:

rendering assistance in the form of individual attention and remedial teaching. the handling of practical work
due to a shortage of space and workstations. meaningfully engaging the pupils. effectively progressing with
his work at the desired tempo, as the larger number of pupils with problems which one would find in a
specifically enlarged class would have a retarding effect. maintaining desired standards with regard to the
rate of instruction, control, the marking of work, individual attention and remedial work.

The pupil, as well as the academic standard, will  inevitably suffer as a result.



Disciplinary problems in such overcrowded classrooms will necessarily increase, which means that the
teaching-learning atmosphere in the classroom will be adversely affected.  Increasing disciplinary problems
can be expected, with adverse effects:

on the atmosphere, spirit and attitudes in the classroom;
on the teaching-learning activities in the classroom;
on the quality of the work in the classroom.

The expanded classes and accompanying problems will cause increased pressure, tension and work for the
teacher in the classroom.  This implies unhappiness amongst staff members, which in turn affects the quality
of the learning environment, with adverse results with regard to the quality of the instruction per se.

The workload of the teacher will be significantly increased due to the complex situation within the
classroom: more pupils, the additional demands of a multicultural classroom situation, more pupils with
disciplinary and learning problems, more scripts to be marked, more tests, more examination papers, more
reports, more parents to be consulted, more personal problems amongst pupils and parents due to
disciplinary problems and poor progress by the pupils.

The threat of lowered standards becomes a reality.

3.2 Norms for pupil accommodation occupation  are amended: Increased pupil  occupation

This change will, inter alia, lead to the following:

Considerably more pupils will have to be accommodated in each school.  Although norms have thus far
determined that a school could, for example, accommodate 1200 pupils, the figure could practically double
in future.

our pupils could be flooded by culturally alien pupils and teachers, with all the resultant problems such as a
multicultural situation in the classroom, language problems, different attitudes to learning, traditions, habits
and customs, age differences, differences in standards (e.g. the culture of self-improvement amongst pupils),
etc.



At a recent meeting of headmasters it was warned that, if they could not achieve the required numbers from
amongst their own pupils, these numbers would be supplemented by other pupils.  This could be a point of
friction leading to further problems.

The Draft White Paper on Education and Training issued by the Minister of Education in
September/October 1994, demands that all schools be filled to capacity, regardless of the ethos and
character of a school.

3.3 Better utilisation of school amenities

It is claimed that school amenities are extremely expensive and that there are currently approximately 1,8
million pupils not at school.  It is furthermore pointed out that it would be almost impossible to supply
enough additional schools.  For this reason it is suggested that the existing facilities be better utilised.  This
may lead to two schools (i.e. two teaching sessions) being accommodated in one building from the start of
1995.

It is envisaged that for one week one school would function in the morning and the other in the afternoon;
the following week the sessions would be reversed.  Our children would thereby become a minority group in
this large composite school.

The implication is that our schools will not retain their ethos and that a new, foreign ethos and school culture
will be established in our schools.  This may lead to our children becoming strangers in their own schools.

3.4 Consequent Educational Demands

The envisaged increased teacher-pupil ratio and increased occupation of schools by pupils, as well as the
proposed improvement in the utilisation of school amenities, could easily be used as a pretext to destroy the
Christian-ethnic education of the Boer Afrikaner people.

We therefore demand:



1. That the envisaged changes shall not lead to or be utilised to:

i) affect the Christian-ethnic ethos, mother tongue as medium of instruction and the cultural character
of our schools;

ii) lower the standards in our schools.

4.    THE SCHOOL CURRICULUM

4-1 Education is the formal transfer of culture

The formal education of the children of a people/camnunity occurs in accordance with the school
curriculum.  The school curriculum represents a slice of the cultural heritage of a people/community, in
particular that cultural material which is valued so highly that it is passed on to the next generation in a
formal manner at school.

Education is thus essentially the formal transfer of cultural goods from one generation to the next.
Therefore, syllabuses should provide for the fundamental motive at work within each separate ethnic culture
- for the Boer people the motive is Christian-ethnic.

4.2 Consequent Educational Demands

We therefore demand:

1. That the education of our children shall be a Christian-ethnic and culture-bound education.

4.3 Parents are the primary educators of their children

It is furthermore a generally accepted fact that parents are the primary educators of their children.  Thus
instruction at school is of a secondary nature and should link up with the education received at home; it may
not refute, contradict or conflict with it.



4.4 Consequent Educational Demands

We therefore demand:

1. That the education of our children shall be the result of the scholarly and administrative realisation of
the expectations of our parents regarding the school curriculum, school syllabuses and the actual
presentation of the instruction to our children.

4.5 A satisfactory composite curriculum is unattainable

on considering a school curriculum and school syllabuses, one unavoidably has to take the two
abovementioned facts into account, namely that the parental home is the primary place of instruction and
that education is the transfer of culture. if the principle of parental participation and responsibility with
regard to the formal education received by their child(ren), is acknowledged and implemented, the multi-
ethnic composition of the RSA immediately becomes apparent.

The problem with the design of a composite school curriculum and school syllabuses is so complicated by
ethnic diversity, and the accompanying cultural and religious differences, that the design of a composite
curriculum as generally accepted curriculum becomes unattainable.

The harsh South African realities, such as ethnic diversity, cultural differences and religious diversity cannot
be glossed over.  They imply differentiated needs with regard to the education supplied to the children of the
country.

The implication is that instruction should be provided in different ways to the different inhabitants
of the country.  This means inter alia that the concept of a core curriculum should be imported.
Such a core curriculum would thus only be prescriptive with regard to the subject selection/modes
of instruction/subject matter which is required in general, on which consensus has been reached.
The broad curriculum would therefore leave room for the enrichment and supplementation of the
core curriculum through ethnic/cultural/religious subjects/modes of instruction/subject matter.

4.6 Consequent Educational Demands



We therefore demand:

1. That the concept of a core curriculum be introduced and implemented.

2. That the core curriculum, which shall be prescriptive, be supplemented by subjects and
subject-matter which relate to the essence and character of the Boer Afrikaner people, such
as the Mother Tongue, Scriptural Instruction and History (ethnic history).

3. That there shall be consultation with regard to the composition and content of the core
curriculum, both for pretertiary and tertiary education.

4. That a statute-acknowledged body created by our own parents shall enrich and customise
the curricula and syllabuses of Christian-ethnic schools.

4.7 Core syllabuses as solution to problems

A syllabus for a particular subject implies a document in which the particular objectives and subject
matter and, where applicable, the standard of evaluation will be prescribed, interpreted and detailed.

A syllabus, being a slice of the cultural goods of a certain cultural community/people/group, inter
alia requires in its co osition that at least the content thereof be accepted by  cultural
community/people/group, in er a-lg requires in 1 s composition that at least the content thereof be
accepted by the cultural community concerned.  This requires that the parents, or their official
representatives, will at least approve or accept the content thereof.

In South Africa with its multi-ethnic and multicultural composition, the design of a syllabus which
will be generally accepted, is in our opinion unattainable.

The question is: From which ethnic culture will the slices which make up the syllabuses be taken?
How will their contents be determined?  Will it merely be chosen due to the position of power



obtained by the ruling group and in the light of a particular political objective, or will it take the
diversity of the peoples, cultures and religions in the country into account?

Such a composite syllabus necessarily implies the inclusion in the syllabus of subject matter which
will be ethnically alien to certain cultural groups.  We believe that education provision in the RSA
should take 0 0 the diversity of ethnic cultures, which cannot be glossed over.

If this is not done, we predict that it will of necessity become a point of friction in education and
should therefore be avoided as far as possible.

One way of addressing the probl@ would be to provide proper core syllabuses.  Such core
syllabuses would thus only prescribe the minimum communal subject matter on which consensus
had been reached. it would therefore leave room for the localised enrichment of the core syllabus by
means of cultural-ethnic content and/or content resulting from the particular community which the
school serves.

In this regard, herewith an example from a Standard 7  syllabus:

COMPOSITE SYLLABUS CONTENT

NODULE 1  The Renaissance

MODULE 2: The literature of the Renaissance etc.

Module         : Industrialisation in England etc.

Local syllabus enrichment options :

Local options may differ according to cultural-ethnic differences and the needs of the local
community, but examples taken from the current Standard 7 curriculum could be:

MODULE : The Great Trek: The role of Piet Retief



MODULE : Shaka : King of the Zulu Kingdom
MODULE : Resistance of the Xhosa People at the Eastern Border
ETC.

4.8 Consequent Educational Demands

We therefore have the following educational demands with regard to core syllabuses:

1. That the principle of core syllabuses be accepted by the Government as the responsibility of
the State.

2. That population groups (especially the Boer Afrikaner people) and/or other communities be
granted the right to enrich, supplement and customise core syllabuses by the inclusion of
culture-bound subject matter.

4.9 Module choices as solution to problems

Tension in the education system could be further reduced if the core syllabus also provided modules
from which the schools could make choices.  By introducing this principle, the schools, parental
community and the teaching profession would be able to escape the feeling that the Government is
exercising a state coup on the schools and is acting in an extremely authoritarian manner in this
regard.

The following examples can be mentioned, once again based on  the Standard 7 syllabus:

CORE SYLLABUS

MODULE 1: The Renaissance
MODULE 2: The literature of the Renaissance
ETC.
MODULE : Industrialisation in England
ETC.



LOCAL SYLLABUS ENRICHMENT OPTIONS

Local options may differ according to cultural-ethnic differences and the needs of the local
community, but examples taken from the current Standard 7 curriculum and from which choices
could be made, could be the following:

MODULE Cl: The Great Trek: The role of Piet Retief
MODULE C2: Shaka: King of the Zulu Kingdom
MODULE C3: Resistance of the Xhosa People at the Eastern Border
ETC.

Where C = Choice i.e. Choice 1, Choice 2, etc.

Consequent Educational Demands

We therefore demand:

1. That syllabus contents in future be structured in terms  of Modules.

2. That the core syllabus provide subject-matter of
general interest and on which consensus has been
reached by all interested parties.

3. That the core syllabus be supplemented by optional modules for local communities which
take into account the multi-ethnic, cultural diversity and religious differences in the country.

4. That, at the schools where its children receive an education, the Boer Afrikaner people may
enrich the syllabuses, with officially recognised modules, to impart a particular Christian-
ethnic character and ethos to such schools.

4.11 Exainination of  MODULES



If the modular approach were being utilised, it would also create the opportunity for schools to
examine a particular Module internally on completion thereof.  This would be in line with the latest
trends concerning examinations.

4.12 Consequent Educational Demnclo

We therefore demand:

1. That the principle be accepted that the enrichment
options (optional Modules) be exaiained internally-

4.13 Acknowledgement of ethnic culture a requirement

The Boer Afrikaner people is essentially a Christian people and therefore requires that the Christian
character of our education and schools be retained.  In order to be acceptable to the Boer Afrikaner
people, education will have to be Christian-ethnic by nature and character.  The education provision
system for the RSA will have to take this into account.

The fact, however, remains that not all citizens of the RSA are Christians.  Therefore, separate
schools will have to be provided for this. only then will there be peace in the minds of the Boer
people as far as education is concerned.

The inevitable result would be that, for the sake of peace and quiet within formal education as such,
the system of education provision would have to accommodate the cultural-ethnic facet of the
RSA's population composition.

4.14 Consequent Educational Demand

We therefore demand:



1. That the cultural-ethnic demand with regard to the provision of education for the Boer
Afrikaner people be acknowledged by the Government and that culture-bound schools with
Afrikaans as medium of instruction and with a Christian-ethnic ethos therefore be provided.

4.15 Requiremen@ with regard to core curricula and core syllabuses

In order to address the need for differentiated subject-matter in a meaningful manner, core curricula
and core syllabuses will have to, in e alia, achieve the following:

1. They may not be too full. (In other words, they should  indeed be CORE curricula
and CORE syllabuses.)

2.. They should provide modules from which local communities could make selections, and

3. They should provide the opportunity for enrichment of a Christian and cultural nature and
should be based on

They should provide the opportunity for enrichment of a Christian and cultural nature and should
be based on  local needs.

5.    RELIGIOUS RIGHTS IN THE NEW CONSTITUTION

5.1 Religious rights entrenched

Religious rights are entrenched in more than one way in the 1993 Constitution.  The relevant
sections and their likely implications will be discussed next.

5.2 Section 14(1): The right to freedom of conscience

"Every person shall have the right to freedom of conscience, religion, thought, belief and opinion,
which include academic freedom in institutions of higher learning".



This Section is of fundamental importance.  It guarantees the right which millions of people were
denied in the past due to a totalitarian form of government or religion and for which some even
paid with their lives. it is therefore of the utmost importance that this right be entrenched in the
1993 Constitution.  For this reason the citizens of this country will ensure that this Section not only
remains a hollow gesture, but becomes a protection from State despotism of whatever nature-

This Section firstly provides for the freedom of conscience and religion of the individual free from
the context of any institution, in other words in free society.  People may thus freely honour and
express their religious convictions, orally or in writing, without fear of prosecution.

Secondly, this Section refers to the right to freedom of conscience and religion as part of the
academic freedom of institutions of higher learning.  This concerns the individual in an academic
context, in other words students and lecturers.  This Section thus entrenches the right of students to
freedom of consciousness and religion, but also that of lecturers.  If Neo-Marxist lecturers may not
be discriminated against, the same should apply to lecturers who visibly practise Christian doctrine.
If students were to wage a vendetta against lecturers due to the convictions which they display,
such an action would be viewed as a form of moral constraint and would imply an infringement of
Section 14(1) of the 1993 Constitution.

The same would have to apply in state-aided schools that want to maintain an explicit ethos.  If the
State entrenches a school of this nature in the 1993 Constitution, as is the case in Sections 247(1)
to (4) of the Constitution, but then forces pupils of another religious persuasion to attend that
school, it would be tantamount to an infringement of the Section which entrenches the right to
freedom of conscience and religion, and to the letter and spirit of Section 247(1) to (4).  Such
action would essentially violate two Sections of the Constitution and application would then be
made to the Constitutional Court for a remedy of rights.

5.3 Section 32(c) entrenches the right to establish religionbased institutions of learning.

Section 32(c)

"Every person shall have the right to establish, where practicable, educational institutions based on
a common culture, language or religion, provided that there shall be no discrimination on the
ground of race."



This Section therefore grants citizens of the State the right to establish "religion-based educational
institutions" with the proviso "where practicable".  It could probably be interpreted that this Section
would not have been written into the 1993 Constitution if it were not at all practicable.  It is also
not stated clearly which factors could impede/prevent/suspend practicability.  The factors could be
financial or could he the religious diversity of the pupil composition which may after the
establishment of the educational institution with good religious intentions, or could be forms of
discrimination. Thereby a religion-based educational institution, such as a Christian community
school or a private school or a Christian college of education - with or without State aid, as State
aid is not mentioned, could be established. A unilateral interpretation and application of the 1993
Constitution may result in the institution later losing its Christian character due that institution
being subjected to an influx of students/pupils of other religions, to whom right of admission cannot
be refused.

5.4 Section 14 controls the right to freedom of association and Section 8(2) the right to no
unfair discrimination on the grounds of religion and conscience.

Section 14

"Every person shall have the right to freedom of  association."

Section 8(2)

No person shall be unfairly discriminated against, directly or indirectly .... on one or more of the

following grounds .... religion, conscience, belief....”

These Sections also strengthen the argument in paragraph 4 that, if the State or the community is
insensitive to the particular ethos of a school, such a school could easily lose its religion-based
character.

5.5 Sections 247(1), (2), (3) and (4) determine the right to the maintenance of kinds of
schools.

Section 247(1)



"The national government and the provincial governments as provided for in this Constitution shall
not alter the rights, powers and functions of the governing bodies, management councils or similar
authorities of departmental, community-managed or state-aided primary or secondary schools
under laws existing immediately before the commencement of this constitution unless an agreement
resulting from bona fide negotiation has been reached with such bodies and reasonable notice of
any proposed alteration has been given."

Section 247(4)

"In order to ensure an acceptable quality of education, the responsible government shall provide
funds to departmental, community-managed or state-aided primary schools an an equitable basis".

This Section also has implications for the religious rights of individuals receiving instruction and of
institutions of learning, such as the state-aided school.  The school grants the parent the right to
lend a certain ethos, an ethos with a religious/devout character, to the school concerned, which
includes the right to offer the Religious Instruction of his choice and also to offer any religious
subject of his choice in order to enhance the ethos of the school.

A few comments are appropriate:

(1) The entrenchment of the state-aided school in Section 247 of the 1993 Constitution is a
transitional measure.

(2) It is stated that the funding of this kind of school shall be "on an equitable basis", implying
that it could vary during the transitional period, which may even make it difficult for parents
to keep their children in these schools.

(3) The possibility of creating and maintaining a unique (Christian-ethnic) ethos in this kind of
school shall not lead to discrimination against pupils on admission on any of the grounds
prohibited by the 1993 Constitution.

(4) The right which the parental community/school management body of the state-aided school
has, to maintain a unique (Christian-ethnic) ethos and character, as well as the right to
establish an own "religion-based" institution, also grants these schools the right to the



appropriate enrichment of core syllabuses compiled by the State, the right to suitably trained
teachers who have been educated at Christian-ethnic colleges of education, and the right to
obtain the appropriate handbooks suited to the Christian-ethnic ethos of the school.  If the
state is the sole provider of these three main aspects, then the freedom to choose a (Christian-
ethnic) ethos at these schools falls away and they become in essence state schools.

If the State and/or community and/or individual does not have the necessary sensitivity towards the
rights provided by this Section to establish and maintain the Christian-ethnic ethos of the school,
then these rights may be threatened and even eventually be declared null and void on the ground of
alternative rights in the Constitution.

5.6 Section 14(2) determines the right of an appropriate authority to conduct religious
observances

Section 14(2)

"Without derogating from the generality of subsection (1), religious observances may be conducted
at state or state-aided institutions under rules established by an appropriate authority for that
purpose, provided that such religious observances are conducted on an equitable basis and
attendance at them is free and voluntary."

Such religious observances apparently relate to plenary religious meetings in schools, which are
usually organised by the headmaster in consultation with his management board/body, who could
also where necessary and possible organise concurrent events for those of other religions in the
same school.

5.7 conclusion

The conclusion can be drawn that the 1993 Constitution indeed entrenches religious rights, but that
the entrenchment could be fragile due to the rights granted to the State, the co~unity and the
individual by other Sections of the 1993 Constitution.  Thus, if there is no underlying ethos of
mutual respect and regard for the religious convictions and endeavours of the other, as customised
in their educational institution, it could easily lead to the survival of such institutions being
threatened and the loss of the right to freedom of religion and conscience in educational
institutions.



5.8   Consequent Educational Demand

We therefore demand:

1. That the religious rights of our people as a Christian people be acknowledged, honoured and
entrenched in the education provision system.

6.    SCRIPTURAL INSTRUCTION

6.1 Scriptural Instruction is extremely important

To the Boer Afrikaner, Scriptural Instruction is a very important matter.  It does not concern our
children's earthly destiny, but rather their destiny in the Hereafter.  For that reason our views on this
matter are clear and definite, and in this regard we have certain expectations of the Government.

To us it is very important frorft an educational point of view that there be a close link between
education at home and education at school, also with regard to instruction relating to the Bible and
to the Christian religion.

Section 14(1) of the 1993 Constitution provides for the right to freedom of consciousness and of
religion.  South Africa is a multi-religious country and the implication of Section 14(1) is that
provision should be made for this diversity of religious communities at school, but also in Religious
Instruction.

For that reason and in the interest of the Christian Boer Afrikaner people, we unequivocally state
that Scriptural Instruction should be offered at those schools attended by the children of our
people.



There are rumours that for 1995 a single, compulsory subject with a multi-religious content is being
planned for Religious Instruction in our schools.  In view of this possibility we would like to warn
in good time that, in the light of Section 14 of the Constitution, such a subject will be tantamount
to moral constraint and that it would be unacceptable to our people.  If you, however, offer such a
religious subject as an optional one, you are free to do SO.

It is generally accepted that in the new dispensation the Government places great emphasis on the
democratic rights and freedons of the individual.  If the option of a single, enforceable subject were
to be suggested to the citizenry, it would infringe on their democratic rights and freedoms.

6.2 Consequent educational deimands:

Due to the great importance which our people attach to Scriptural Instruction, we demand:
1. That the Government be requested in a friendly, but very earnest manner, to reassure us that

the democratic right of the Boer Afrikaner people to his own religious instruction, in the form
of Scriptural Instruction known to us as parents, shall be acknowledged and respected in
education planning for the future.

2. That the curriculum for pretertiary instructive
education in the schools of our people's children shall in a formal manner provide for
Scriptural Instruction in the school programme.

7.    THE TEACHING OF HISTORY

7.1 The announcement by the Minister of Education

In terms of the announcement by the Minister of Education, Prof.  S Bengu, it would also seem that
the History syllabuses will be subjected to purging, which will aim at eliminating so-called outdated
and contentious issues.

On behalf of our people, we would like to state our point of view unambiguously with regard to the
teaching of History at school and to the History syllabuses of those schools attended by our
children.



7.2   History at school is not a neutral subject

History at school is aimed at supporting the pupil in acquiring a better understanding of the course
of human events through time (General History), but also in particular the course of events with
regard to his own people (Specific History).  As such, History concerns information of general
importance, but also concerns information of specific importance.  The specific History indicates to
the pupil the way his own group/people has progressed; their climaxes but also their anticlimaxes.
Thus, he is helped to realise who he is and where he comes from and is given guidelines for his path
ahead.  Man is after all intensely concerned about his origin, being and destiny. in this regard,
History provides guidelines to the next generation.  The teaching of History, correctly presented,
enables the next generation to identify with the essence and history of his group/people and as such
it helps him to gain a certain identity and to know who he is and how he fits into the course of time.

7.3 support in acquiring an identity

It is one of man's most deep-seated desires to be a person in his own right.  This need to be one's
own person is, inter alia, at the very bottom of the need within the youth to discover who and what
they are, as well as the quest to acquire an own identity.  The powerful meaning hereof in the life of
man, is currently clearly demonstrated in the "back to the roots" actions in America.  It should also
be viewed against the backdrop of the great appreciation for human rights which currently exists
throughout the world, as well as the activities of the Working Group on Indigenous Populations of
the UN's Commission an Human Rights.

The study of ethnic/group-orientated history indeed helps the pupil to discover who and what he is.
As such, a study of ethnic/group-orientated history by pupils at school is a necessary educational
exercise.

7.4 The need to be part of a group

The need to be a person in one's own right does, however, have to be viewed in the context of
another great and essential need of man, which relates to the fact that he is a social creature, namely
the need to belong to a certain group.  Man has a deep-seated need to feel and to know that he
belongs somewhere, in other words, that he is at horse with, or belongs to, a certain group of
people with the same values, aspirations, history and future expectations.  Within such a
community, which is at heart an ethnic community, inan feels safe and secure.  He can live his life in
a meaningful way within this safe sphere of a community sharing a common fate.



What is important in this regard is the fact that this community with a common fate is largely
typified by the unique history of the group/people.  The study of his own history therefore presents
the pupil with a meaningful way to enter his cultural community/people, because he can identify
with his group in a responsible and responsibility-accepting manner.

The study of the ethnic/group-orientated history by the pupil is therefore not only necessary for an
understanding of his origins, but also for his meaningful accession to the co=unity to which he
belongs.

7.5 The youth is a people's hope for a future

The youth of a people are that people's hope for a future.  Without a sound and energetic youth, a
people would have no future.

Education not only unlocks the youth's own talents and hope for the future, but, due to the support
of the youth in acquiring an identity, education also contributes indirectly to the particular identity
which the pupil develops.  Thus the education of our people in the past identified our children as
Christian Boer Afrikaners and thereby ensured the continuation of our people.

The two subjects which have in the past made a special contribution in this regard, are Scriptural
Instruction (supporting identification with the Christian nature of our people) and History
(supporting identification with the people's origin, history and task for the future).

Through their syllabuses and subject matter, these two subjects at school forn the Achilles heel of
every ethnic people under alien rule.  We therefore trust that the Government will not through these
two subjects launch an attack on the soul of our people.

We therefore state unequivocally and in the interest of the Christian Boer Afrikaner people, that in
the schools of our people's pupils, provision should be made for the study of ethnic History as well
as general History.  It is thus unacceptable to us that in these two significant school subjects, our
children may be taught ethnically alien subject-matter.



Our non-negotiable point of view in this regard is, @ter alia, supported by various principled
positions taken at the recent Conference on Indigenous Populations, held under the auspices of the
Huinan Rights Commission of the UN (compare Annexure 1).

7-6   Consequent Educational Demands:

We therefore demand:

1. That the democratic right of our people and our parents
not be infringed with regard to the subject matter prescribed in the History syllabuses of the
children of our people, the Boer Afrikaner people.

2. That provision shall be made for the principle of
enriching core syllabuses by means of a local option in
the form of specific ethnic/group-orientated history.

CHRISTIAN  EDUCATION

8.1 Meaning of the Christian character of the education of the Boer Afrikaner people

Many people have the idea that Christian education merely means beginning the school day with
Scripture reading and prayer and offering Scriptural Instruction as a subject at school.  This view is
partially true, but Christian education means much more to us.  It also, inter alia, includes the
following:

The existence of a Christian parental community which   wishes its children to receive a Christian
education.

That individuals shall be chosen for the management bodies of schools to represent those parents
who are indeed Christians and to propose a Christian policy for the school in all its activities.

That the headmaster and the staff shall be Christian.



That the values, spirit and direction of the school shall  be Christian in all its activities.

That Scriptural Instruction shall occupy a central place in   the school curriculum.

That all other subjects shall be taught from a Christian  perspective.

That the teachers shall be taught to give Christian  instruction.

That the teachers shall at all times set a Christian  example to the pupils.

That handbooks with a Christian~based content shall be  available.

That instruction shall be in the mother tongue of the  pupils.

That instruction shall be within the cultural context of  the pupils.

Christian education does not occur in a cultural vacuum.  It can only be realised within a particular
family and ethnic life.  It is thus imbedded in the culture of a particular people, as in the family.
Therefore, Christian instruction cannot be separated from the mother tongue in which the child
receives his first Christian education.  It also cannot be separated from the culture within which he
lives and is brought up.  For us, Christian education therefore has a particular, intimate relationship
with our culture and the Christian principle also serves as a corrective in our culture - in other
words, if the culture walks along sinful ways.  Nowhere in this world can one separate Christian
education from culture and language, but it also always and everywhere serves as a corrective and
norm for the culture and language.



Due to the powerful and pervasive meaning of Christian education for the Boer Afrikaner people,
particular deisands in this regard remain non-negotiable.

8.2   Consequent Educational Demands:

We consequently demand:

1. That the Government shall acknowledge the primary and non-negotiable right of the parent to
choose the KIND of instruction for his child, as stated in the UNIVERSAL DECLARATION
OF HUMAN RIGHTS of the UN: "Parents have the right to choose the kind of education
that shall be given to their children".

2. That Christian Afrikaner parents shall therefore have the right to give their children
a Christian education in their own mother tongue within an ethnic and cultural context.

3 . That it shall be acknowledged by the Government that Christian Boer Afrikaner parents have
made a vow to Almighty God at the baptism of their children to educate (and through
teachers) let their children be educated in Christian doctrine.

4. That the school shall therefore offer Christian Boer Afrikaner parents the full opportunity to
honour this vow.  This cannot be done if the school is a state school and if the state
prescribes to them how they should educate their children.

5. That, if the State were to curb or remove the right of Christian Boer Afrikaner parents to
educate their children in Christian doctrine at school, it shall be regarded as moral constraint
which is contrary to the right to freedom of conscience in terms of Section 14(1) of 1993
Constitution of the RSA.

9.    PRIVATE-EDUCATION INSTITUTIONS



9-1 The principle of private-education institutions

The principle of private-education institutions is universally accepted.  It fulfils various needs within
a particular ethnic community, and experience has shown that it is a meaningful aspect within an
education provision system which removes several tensions from the system.

9.2   Consequent Educational Demand

We therefore demand:

1. That the Government be urgently requested to maintain  private-education
institutions as a principle of the education provision in the RSA and to make then viable
through funding.

9.3 Private schools for Christian-ethnic education

Private schools for Christian-ethnic education (CEE) have arisen and grown due to a need for
Christian-ethnic education.  They relate to the nature of the Boer people and also, inter alia, have
their roots in the evolution of our people.  For this reason they are especially cherished by the Boer
people.  The Government is therefore requested to allow these schools to continue their activities
unharmed.  They should be recognised as an essential and meaningful aspect of the system of
education provision in the RSA.  The implication is that the Government shall also by funding it on
an equitable basis officially recognise this form of education provision, it being part of the
comprehensive system of education provision in the country.

our right to the funding of private CEE schools are, inter alia, confirmed by Section 15 of the
"Draft Declaration as agreed upon by the Members of the Working Group at its llth session" (a
Subcommittee of the Human Rights Commission of the UN), as agreed in July 1994.  This decision
states the following:

Section 15

"Indigenous children have the right to all levels and forms of education of the state.  All indigenous
peoples also have this right and the right to establish and control their education systems and



institutions providing education in their own languages, in a manner appropriate to their cultural
methods of teaching and learning."

"States shall take effective measures to provide  appropriate resources for these purposes".

These decisions were taken by the "Sub-Comiaission on Prevention of Discrimination and
Protecting of Minorities Working Group on Indigenous Populations" (a Subcommittee of the
Human Rights Commission of the UN).

The funding of the education of cultural-ethnic minority groups by the State is therefore universally
acknowledged and respected in principle.  Our people, the Boer Afrikaner people, now also have a
right to the acknowledgement thereof by the RSA Government!

9.4   Consequent Educational Demands

We therefore demand:

1. That, like other governments throughout the world, the South African government shall also
acknowledge the right of cultural-ethnic minority groups to provide their children with an
ethnic education.

2 . That the Boer Afrikaner people shall, if necessary and possible, claim for itself the right to
establish private Christian-ethnic Education (CEE) schools in order to fulfil specific ethnic
needs.

3 . That the Boer Afrikaner people, as one of the most important sectors contributing to taxes
levied by the State, and in terms of the stipulations of the "Working group on Indigenous
Populations" (see 9.3), lays claim to our rightful portion of the budget so that these schools
may also be f inanced by the State in an equitable way.



Our educational demand in this regard is that the State shall enable instructive education in these
institutions (CEE private schools) by means of an equitable contribution to the funds needed for
this purpose.

9.5    Expensive school instruction necessitates alternative f orms of education provision

School instruction has become a very expensive enterprise.  It appears that sufficient financing of
education is a universal problem.  It has therefore become inevitable that cheaper forms of
education provision be investigated.

9.5.1 Home Schools

An extremely effective system of home schools has developed in the USA as an alternative form of
education provision.  This system seems not only to achieve high academic standards, but when
compared to the traditional system, it is also a considerably cheaper system of education provision
for parents and the State.

Provision should be made within the South African context to include a home schools component,
based on the American model, in the system of education provision in the RSA.

9.5.2    Consequent Educational Demands

We therefore demand:

1. That the Government shall amend the Private Education Act to scrap the requirement of a
minimum number of 20 pupils, in order to permit home schools without it being necessary
to obtain special permission to do so from a provincial head of education.

9.5-3    Satellite classes for existing schools



A system of satellite classes for existing schools is an education provision strategy which could be
initiated with great success in the RSA.  Thus instruction classes can be spread throughout
particular suburbs, thereby reducing expensive school buildings and transport costs.

The teacher responsible for such class(es) is then placed on the staff establishment of an existing
school under the professional control of the headmaster.  In this manner, high academic standards,
management and control will be ensured.

If forms of education provision were allowed as proposed, it could alleviate the pressure on the
Government to provide sufficient educational facilities, but it would also open the door for the
provision of culture-bound education in such schools.  Thus it will contribute towards reducing the
tension in the education provision system.

9.5.4    Consequent Educational Demands

We therefore demand:

1. That the Government shall grant official recognition to the principle of satellite classes for
existing schools and that satellite classes for existing schools shall form part of the
education provision system in the RSA.

2. That official prescriptions for the establishment of such classes by the Government shall be
kept to an absolute minimum.

3. That the institution of such a satellite class be left to the discretion of a particular school, its
management body and the relevant parental community.

SCHOOLS FOR CHRISTIAN-ETHNIC EDUCATION



10. STATE-AIDED SCHOOLS FOR CHRISTIAN-ETHNIC EDUCATION

10.1 Our right to state-aided schools for Christian-ethnic education

After the Anglo-Boer War the Boer Afrikaner people was impoverished and cast down.  A national
rescue operation and self-help strategy was launched.  One of the essential elements thereof was
that the people would be forcefully uplifted through education.  Thus, some of the brightest sons
and daughters were channelled into education as teachers, and instruction was, nter alia, provided
in farm sheds and stores.

Eventually, schools were established on farms and in towns.  These schools were nurtured and
protected and developed as treasures and the buildings and premises eventually viewed as jewels of
the community.  Not one single school building was ever burnt down or damaged!  From this
meagre and struggling start, the school system which we have today grew to become a system
viewed with eager and desirous eyes.  But our people contributed millions of rands to this system,
not only in the taxes they paid, but also personally, in order to establish the beautiful buildings, the
educational aids and the attractive premises and other facilities.

It is therefore our opinion that we have a right to these schools today, established - through
practice and through history.  We will not be content if Christian-ethnic education were only to be
offered in private schools.  We demand that we may continue to offer our own educational ideals of
Christian-ethnic education for our children in state-aided schools (Model C schools), as these
schools were established through hard work and substantial funds which we contributed directly
and indirectly.

We therefore appeal to this right, in order to have the principle of normal Christian-ethnic state-
aided schools acknowledged.

This right is entrenched in an indirect way in various areas of the 1993 Constitution.  There is, for
example, the acknowledgement of the right to "educational institutions based on a common culture,
language or religion... 11

Furthermore Section 247 1) states   based on a common culture, language or re lglon ... [Section
32(c)].  Furthermore, Section 247(1) states that the government does not have the right to
summarily alter the established rights, powers and functions of governing bodies, management
councils or similar authorities of departmental, community-managed or state~aided primary and
secondary schools.  The principle of Christian-ethnic education was in force in these schools before
the introduction of the 1993 Constitution and they therefore remain valid.



Furthermore, our rights are confirmed by the decisions of the "Sub-Commission on Prevention of
Discrimination and Protecting of Minorities - working Group on Indigenous Populations" (a
Subcommittee of the Human Rights Commission of the UN) as taken during 1994:

"Indigenous children have the right to all levels and forms of education of the state.  All indigenous
peoples also have this right and the right to establish and control their educational systems and
institutions providing education in their own languages, in a manner appropriate to their cultural
methods of teaching and learning... 11

states shall take effective measures to provide  appropriate resources for these purposes."

We therefore demand that the aboveinentioned principles (Constitutional and those of the Working
Group of the UN) be acknowledged and respected by the Government.

It should be mentioned further that these demands are also supported by Section 31 of the 1993
Constitution, which states that "Every person shall have the right to use the language and
participate in the cultural life of his or her choice".  The provision of Christian-ethnic state-aided
schools inter alia enables the realisation of this stipulation.

10.2 Consequent Educational Demands

We therefore demand:

1. That the principle of Christian-ethnic education shall
be acknowledged in state-aided schools.

2. That normal state-aided schools shall still be
available for the education of the children of our
people.

11.   COMPULSORY EDUCATION AND SCHOOL ATTENDANCE

11.1 A uniform policy is essential



Due to the fact that there are currently still millions of children who have not been accommodated
in schools, the question arises regarding the attainability of compulsory education in the RSA.

We consider it intolerable that under the current system education is compulsory for the children of
our people, whilst there are population groups who are not subject to this obligation as a whole.

Such an equivocal policy leads to misunderstanding and suspicion within the education system of
the RSA and should be avoided.

The State is therefore requested to take and announce a clear position in the regard, but at the same
time the Government is requested to acknowledge the principle that children could also attain their
educational qualifications in ways other than in the formal state school or state-aided school or
private school, for example through home schools, satellite classes or by means of correspondence
courses.

11.2 Consequent Educational Demands

We therefore demand:

1. That a uniform policy with regard to compulsory
education be formulated and announced.

2. That the principle be acknowledged that children can
attain their educational qualifications in ways other
than the current formal system of education provision.

3. That the policy be amended so that alongside the system of compulsory school attendance in
the RSA, a system of compulsory learning be allowed for those parents who desire it.

12.   MOTHER TONGUE EDUCATION



12.1 Mother Tongue education is an educational demand

In the run-up to the elections of April 1994, the assurance was often given that in the new
dispensation provision will be made for mother tongue education.

This is also right, not only from the paint of view of the raulti-ethnic composition of the inhabitants
of our country, but it also complies with a purely educational principle.

The importance of this principled position is, inter alia, made clear by the fact that there is a close
and integrated connection between language and thought, so that, if a pupills language ability is
hampered, his mind will also not function as desired.

As the pupills mother tongue should be the best developed, mother tongue education should be the
norm throughout the country's education system.

With regard to the medium of instruction of the children of the Boer Afrikaner people, we demand
that the language medium shall be Afrikaans, our mother tongue, and that mother tongue education
will be entrenched for those peoples/groups who prefer it so.

This demand of ours is strengthened by Section 31 of the 1993 Constitution which states that
"Every person shall have the right to use the language and participate in the cultural life of his or
her choice'.  Mother tongue education as the form in which the culture of our people is expressed,
is the confirmation of this right of our people.

12.2 Consequent Educational Demands

We therefore demand:



1. That mother tongue education as an educational principle be officially acknowledged and
applied in the system of education provision in the RSA.

2. That mother tongue education be acknowledged and respected as the inalienable right of the
Boer Afrikaner people.

13.    POSITION OF THE TEACHER

13.1 The teacher is not the plaything of chance

The new system of education provision means that the position of the teacher is radically affected.
Many of these dedicated and competent teachers come from our people.

We therefore request in a cordial but urgent way that the position of these teachers be considered
and treated seriously and with the necessary compassion.

The position of our teachers as officials in the service of particular education departments was and
is rooted, determined and fixed within a certain legal frame of reference.  It is our conviction that
their positions cannot be altered at random.  There is the question of established rights, which
South Af rica upholds as a democratic country and which should be honoured where democracy is
valued.

In this regard we draw the attention to the following:

1. There are certain practices, interests and rights in the teaching profession which have been
established over the years.  These interests should be respected and secured.

2 . The belief remains alive in the hearts of many of our teachers that they have been individually
called by the Lord God, the Almighty Triune God, to be the educators (teachers) of the youth
of our people.  They have dedicated themselves through hard work and sacrifice, in love and



with total commitment to this task.  It is one of the single most important reasons for the high
academic standards which we have been able to achieve in cur education.

13.2 Demands in the interest of effective formal education

With a view to the continuation of effective formal education we therefore demand the following:

I . to improve the quality of education in general, as provided in the schools of our country, by
effective and appropriate educational management with regard to the national, provincial,
local and in particular the school level.  Without this, quality education will not be possible;

2. to allow and enable the Boer Afrikaner people to  provide the children of our people
with
Christian-ethnic education in private and state-aided  CEE schools and, if need be, also in
home schools;

3 . to enable us also to provide our youth, within the framework of freedom of religion and
conscience and as guaranteed by the 1993 Constitution, with  Christian-ethnic education and
training at a tertiary level;

4. to continue to enable our teachers to f ulf il their  lifework, faithful to their calling to
educate the children of their people within the context of Christian-ethnic education; and

5. not to use the provisions of the 1993 Constitution  regarding non-discrimination, to
destroy the principle and the practice of Christian-ethnic education in the schools of our
people.

14.3 Destiny of the Boer Afrikaner people

It is no pleasant experience to have to plead for favours as far as the education and training of the
children and youth of our people is concerned.  In fact, to us it is insulting and undignified.



The fulfilment of the demands and requests stated herein is, however, still only a transitional
solution, and the danger of constant vigilance and unhappiness remains with regard to rights and
supposed threats to our people as far as the provision of education is concerned.

A permanent solution to this problem would be to obtain a sovereign Boer republic, with its own
government and on its own territory.  Such a situation would restore the possibility of our people
living and working and enjoying themselves in peace and harmony alongside the other peoples of
South Africa, without all that is dear to us being constantly threatened.



NATIONAL  ASSOCIATION OF DEMOCRATIC LAWYERS

Theme Committee V - Judiciary and Legal Systems

We thank you for the opportunity to address the Theme Committee.

Please find enclosed submissions concerning Blocks 1-4, together with our Memoranda on:
[.11 The Transformation of Judicial Services;

[21 Community participation in judicial Services;

[3] Expanding Access to Legal Services in South Africa.

We understand that the committee will hear our submissions on the 8th February 1995.  It is also
our intention to further obtain the views of our national membership on some aspects relevant to
the issues raised in Block 1.2. e.g. whether a single or split judiciary.  We undertake to readdress
such issues at a later date, given your permission.

Our delegation will be available to deal with questions raised by the members of the committee.
Dr. Vela Sibisi

Co-ordinator/Researcher
National Association of Democratic Lawyers

THEME COMMITTEE  V
THE JUDICIARY AND LEGAL SYSTEMS

SUBMISSIONS BY THE NATIONAL ASSOCIATION OF DEMOCRATIC LAWYERS ON
BLOCKS ONE TO FOUR

Block 1: The structure of the Court System

(1) As stated in its memorandum on the Transformation of Judicial Services (enclosed with
these submissions), Nadel is concerned about the crisis of legitimacy facing the present Judiciary.
Solving this problem will only be achieved through a restructuring of the Judiciary.  This would
need to end the monopoly that rests predominantly in the hands of white middle-class male judges
(and magistrates).

(2) The starting point must be the willingness of the courts to fully respect and uphold the
fundamental values of an open and democratic society.  They must be prepared to interpret the
constitution as a living document and apply all laws with a far greater sense of accuracy and
fairness than has been the case in the past.  The Judiciary must be bold enough to uphold the
principles and values of the people of South Africa even if not provided for in the constitution.
Nadel submits that judges must be accountable to the law and the constitution..



(3) In translating these principles into a court structure, it is important for the role of the
Constitutional Court to be clearly established.  Nadel supports the concept of a separate
Constitutional Court with the important task of upholding constitutional issues.  It must protect and
uphold the constitutional principles and fundamental rights.

(4) The courts must be accessible.  They should reflect the uniform of the law in the country.
Apart from the Constitutional Court, it is envisaged that other courts will continue to function
within their particular jurisdictions.  These will include both the Higher and Lower Courts, as well
as specialised Courts.  The respective roles of these courts is conveniently dealt with in the next
block.

Block 2: The Relationship between the different levels of Courts

(1) Again, the views expessed in the enclosed memorandum on the Transformation of Judicial
Services are relevant.  In particular, the need for a comprehensive system of training is paramount.
It is submitted that this must take place at all court levels.  Whether or not different layers of courts
may continue to exist, this must not result in inferior training for those in the lower courts.

 (2) The question of the relationship between the Constitutional Court
and the Appellate Division of the Supreme Court will need further
consideration. This will be amongst the questions to be discussed at future
workshops to be held by Nadel.  Subject to such views, we would support
the continued position of unfettered jurisdiction being given to the
Constitutional Court, as set out in section 10 1 (5) of the Interim
Constitution.  The inter-relationship between the Constitutional and
Supreme Courts and Magistrates' Courts will also be considered at Nadel's
workshops.  Again, at the present, we would largely support the position
set out in sections 98, 1 01 and 103 of the Interim Constitution.

(3) Consideration also needs to be given to the question of whether to
retain a split judiciary or whether a single judiciary would be more suited to
our country's needs.  It is useful to study other models.  In Germany, for
instance, a single judiciary exists,as well as a single bar.  There are no
magistrates' courts and all judges have the same basic legal qualifications.
Legal education and training are a crucial component of this system.  The
benefits of such a system include equality of standards across the legal
profession and a system that is transparent and easy to handle.  This has
resulted in a relatively high level of credibility of the judiciary.

(4) Similarly, the question of fusion of the two branches of the legal
profession has a bearing on the structure of the courts.  The German model
has shown that a single bar has led to lower legal fees for clients and easier
access to legal advice.  While Nadel accepts that other models may not be



applicable to the South African situation these are questions that we shall
address in our workshops and any further submissions will be made as
necessary.  In doing so, the need to ensure a faira£Fordable and accessible
legal system is of prime concern.

(5) As has already been stated, the question of different court levels
needs further consideration.  Should the Lower Courts continue to
function, it is at such a level that change needs to be made as a priority to
better reflect the race and gender profile of South Africa.  This is because
over 95% of all criminal and civil matters are dealt with in the Magistrates'
Courts.  Nadel repeats its submissions in this regard, set out in paragraphs
22 to 31 of the memorandum on the Transformation of Judicial Services.

(6) The role of Specialised Courts will also need to be looked into
further.  There is clearly a need for specialised courts in certain areas,
particularly administrative, family and labour courts.  Whether, in the
longer term, they remain as divisions within the current court structures,
will also need to be decided.  Once again, foreign models could be
instructive, in ' order to gauge whether a separate system of courts should
be created.  If so, a further consideration will be the extent of overlap
between these courts and the Constitutional Court as well as the other
courts.  In whatever model is adopted, it is again essential that these are
representative, fair and accessible and that they continue to defend the
constitutional principles and fundamental rights.

Block 3: The Composition and the Appointment of Judicial Officers

(1) Nadel aspires for a non-racial judiciary that will reflect the norms and
values of a

democratic society.

(2) The judiciary must also reflect the composition of the South African society and gender
balance.  It must espouse gender sensitivity.

(3) Without disparaging the credibility or integrity of any judge, Nadel submits that there must
be a proper legislation process of the judiciary.

Block 4: Access to Courts and Lay Participation

(1) Nadel submits that the Legal Aid Board (LAB) must be restructured.

(2) A client must have a say in the appointment of his or her representative as a check and
balancing mechanism.



(3) The LAB must be accountable, transparent and exude professionalism.

(4) Assessors, as opposed to the jury, must be persons representative of thecommunity. (See
p. 6 - The Transformation of Judicial Services - Discussion framework).
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MEMORANDUM ON THE TRANSFORMATION OF JUDICIAL SERVICES
(1) Nadel is concerned that the judiciary and magistracy, as currently constituted, face a

crisis of
and credibility in the eyes of the people of South Africa.  This is partly due to the

record of the incumbent officers in supporting and implementing the laws of apartheid and
security legislation.  Equally significant, however, is the fact that the composition of the
personnel of the judicial services in no way reflects or represents the demographic realities
of South Africa.

(2) As a result of the historical marginalisation of blacks and women in the legal
profession, the judicial services are overwhelmingly dominated by white men.  As such,
they are not (and cannot be) perceived to represent or be sensitive to the needs and
aspirations of all the people of South Africa.

(3)In order to enjoy this kind of popular legitimacy - which is crucial to any judicial order
- the profile of the judiciary has to be changed so as to make it broad-based and more
representative of the South African population than it is at present.



(4) Nadel has considered this crisis and possible means of addressing it in a series of
workshops held in all nine regional branches during May and June of 1994 - and wishes to
make recommendations in respect of judicial appointments in both the Supreme Court and
the Magistrates' courts.  On the assumption that our split judiciary will continue, at least in
the short term these will be dealt with separately.

APPOINTMENT OF JUDICIAL OFFICERS IN THE SUPREME COURT

Appointment Process
(5) Nadel welcomes the replacement, in the Interim Constitution, of the traditional
method of appointing judges.  To the extent that the process allowed the executive branch
of government through the Minister of Justice - virtually unfettered discretion in the
appointment of judges, this system was undemocratic.  The process allowed and resulted
in the systematic promotion of the empowered group in the judiciary.

(6) Nadel has some reservations, however, about the process provided for in the Interim
Constitution, -namely appointment by the President on the advice of the Judicial Service
Commission (JSC) (s105(I)).

(7) The potential for this process to address the need for transforming the face of the
judiciary hinges upon the composition of the JSC.  In broad terms the composition
purports to represent a balance between executive, legislative, judicial and legal
professional forces.  To the extent that it does so, the foundation is laid for transformation.
What is important, however, for the cause of effective and democratic transformation, is
the extent to which the groups represented under section 105 themselves can be regarded
as representative of the will and the interests of the people of South Africa.

(8) While designates of the democratically elected government would by
definition represent the people of South Africa, an important consideration
is whether the representatives of the judiciary and the legal profession will
represent the established judiciary and legal profession.  The incumbent
judiciary and the established legal profession are dominated by white men;
this distorted profile is a direct consequence of historical exclusion and
marginalisation of certain groups under Apartheid.

(9) Under section 105(1), nine of the commission’s 17 members (ten, if
the Professor of Law is included) will be drawn from the judiciary and the
legal profession.  It would be highly inappropriate at this time of great
political change that a white judiciary which was appointed by the apartheid
government and which enforced its laws, should be in a position to control
judicial appointments.  Since senior advocates and senior members of the
attorneys' profession are also predominantly white and male, the



professions domination of the process would also have a bearing on
perceptions concerning the legitimacy of the courts.

(10) Nadel would consequently urge that the Constitutional Assembly, in
drafting this provision in the final Constitution, take full account of the
skewed and unrepresentative profile represented by the judiciary and the
advocates' and attomey's professions.

(1 1) Nadel is concerned that the selection and appointment process
adopted by the JSC should evidence the greatest possible degree of
transparency.  To this end, it is submitted that:

- the qualifications and criteria to be used in appointments should be public
knowledge;

- the names of candidates for appointment should be made public; and

- there should be an opportunity for objections to such candidates.  The
question of public screening of candidates has been considered, but it is felt
that this might undermine public confidence in the judiciary.

Oualifications and Selection Criteria

(12) Since the specific elements of the previous process were never made
explicit, appointments were conventionally made from the ranks of senior
counsel in practice at the Bar.  It is clear that continuing to follow this
convention would not bring about the transformation required: the
historical exclusion which has produced a distorted and unrepresentative
profile ofjudges has also meant that the pool from which appointments.c -
an be made in the conventional way is relatively small.

(1 3) Nadel regards it as imperative that a broader pool be identified from
which appointments can be made.  This would mean looking further than
the ranks of Senior Counsel at the Bar to other members of the Bar and to
other branches of the legal profession, and establishing broader qualifying
criteria.

(14) It is Nadel's submission that the criteria used for appointment should
embrace more than technical skill.  Some of the qualities which n-might be
considered essential for all judges are:

a) independence of judgment;
b) integrity;
c) experience in the law,
d) community awareness and sensitivity to social problems and social values;



e) commitment to uphold the rule of law; and
f) professional competence, which would embrace good communication skills and the

intellectual capacity to grasp the law, to deal with arguments and to write judgments in a
clear and reasoned manner.

(1 5) Nadel submits, furthermore, that. these criteria should be implemented against the
background of a strong and overriding principle of affirmative action.

(16) Nadel considers it imperative that the JSC should identify the minimum requirements for
appointment and set about identifying the persons who meet them looking to all branches of the
legal profession for candidates whose appointment would produce the required diversity.  To this
purpose it will be imperative that the JSC, in determining its own procedure under S 105 (4) of
the Interim Constitution makes provision for a systematic recruitment process.

Training

(1 7) A system of recruitment, it is submitted, should be accompanied by a comprehensive system
ofjudicial training.  Candidates should undergo training programmes directed at equipping them
with the skills required to serve as a judge.  This is essential particularly in the fight of the
exclusion of black lawyers from professional advancement and access to certain type's of legal
work under Apartheid.

(1 8) While non-goverrnnental organisations such as Nadel have in the past arranged judicial
training programmes for members of marginalised groups, it is Nadel's submission that this should
become the responsibility of the govermnent or the JSC and we call upon the appropriate
authority to establish the necessary foundations for such training programmes without delay.

(19) It is submitted also that the incumbent judiciary should be exposed to a programme of
training with the object of reorienting judges to serve the needs of all South Africans in a
democratic society under a Bill of Rights.

Scope for Transformation

(20) Nadel is concerned, on a practical level, that the scope for the necessary transformation is at
present extremely limited: given the security offered to incumbents by the transitional
arrangements of the Interim Constitution availability of places on the Bench - outside the normal
retirement process - will depend upon whether provision is made, firstly, for early retirement of
some incumbents, and secondly, for expansion of the judiciary.

(2 1) It is Nadel's view that the transformation required must be seen to be hnplemented without
delay and Nadel therefore urges the Mffister of Justice and the JSC to explore and consider all
possible means of creating places on the Bench for representative appointments.  One possibility
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considered by Nadel is the scope presented by reorganisation of the
Supreme Court along with the redrawing of provincial boundaries.

APPOINTMENT OF JUDICIAL OFFICERS IN THE MAGISTRATES'
COURTS

(22) Since the overwhelming majority of all criminal and civil matters are
handled by the Magistrates' Courts, these courts, more than any other,
mould the public’s perception of the administration of justice.  The
predominance here of white male judicial officers means, in Nadel's
considered view, that significant steps must be taken to ensure that this
bench reflects the racial and gender composition of South Africa’s
population.

Appointments

(23) It is Nadel’s submission that urgent revision is required of the
Magistrates' Act No. 90 of 1993 in respect of, inter alia, its provision for
magisterial appointments by the "Minister of Justice on the
recommendation of a commission appointed by the State President. (sec I 0
and sec 4(g)).

(24) The Magistrates!  Act was one of various enactments relating to the
administration ofjustice rushed through Parliament, without meaningful
consultation, before the transition to democratic government.  The changes
it purports to introduce are minimal and cosmetic, to a large extent
preserving the status quo in the administration ofjustice.

(25) The dispensation laid down for magisterial appointments is, it is
submitted, throughly inadequate for a true and effective transformation of
this bench.  The core of the Act is the location of appointing power in the
Magistrates' Commission and it is of great concern to Nadel that this
Commission is heavily dominated by officials of the Department of Justice.
Out of I I members, the only ones not attached to the Department of
Justice are the Supreme Court judge, one advocate, one attorney and one
legal academic.

(26) The Commission's advocate and attorney members, furthermore, are
specifically to be designated by the General Council of the Bar and the
Association of Law societies respectively.  This expressly excludes the
participation of progressive and more representative lawyers' organisations
such as NADEL and BLA.



(27) Nadel would urge the Minister of Justice, as a matter of urgency, to
initiate and direct the framing of new legislation founding a Commission
with a more balanced and representative composition.  Only in this way can
effective transformation be made possible.  In the longer term the final
Constitution should reflect this dispensation.

Qualifications

(28) The qualifications required for appointment as a magistrate are far
less stringent than for the Supreme Court.  Because of comparatively wide
eligibility criteria, there are no formal obstacles to making representative
appointments from a wide pool of candidates.  Many private practitioners
may be immediately eligible for appointment.  In the longer term, many law
graduates will enrol as prosecutors as a step to becoming magistrates, now
that the political

objections to joining the Department of Justice have fallen away.

(29) Nadel therefore urges the Magistrates’ Commission and the Department of Justice
to engage aggressively in a recruitment programme, identifying candidates on the basis of
broad criteria of suitability for the office.  There is a need to develop a set of criteria for
selection beyond the formal qualifications, focussing upon qualities and skills necessary for
the exercise of judicial duties.  It is submitted that these criteria should broadly match those
suggested for judges of the Supreme Court.

Training

(30) Nadel believes that urgent consideration must also be given to training for
incumbent judicial officers and new appointees.  For a new legal order to emerge, new skills
and attitudes will be required.  The Department of Justice runs a school called Justice
Training where prosecutors and magistrates receive ongoing in-service training.  This
institution and its courses should be transformed so as to provide the training required for
service in the new democratic order.

Scope for Transformation

(3 1) As with the Supreme Court, the scope for transformation is limited without planned
expansion of the Bench and retirement options for unwilling incumbents.  This is a matter, it
is submitted, for serious consideration by the Minister of Justice and the Magistrates'
Commission.

NATIONAL ASSOCIATION OF DEMOCRATIC LAWYERS



MEMORANDUM ON COMMUNITY PARTICIPATION IN JUDICIAL

SERVICES
(1) Nadel is committed to the principle of popular participation in the
entire administration of justice.  This, it is submitted, is an essential element
of the principle of democratic involvement in the political process.  An
important element of this involvement is that the people participate as
judicial decisionmakers.

(2)Nadel has canvassed the two main systems used universally to bring
about this participation in decisiorunaking, namely:

(a) the institution of the jury trial; and
(b) the institution of the so-called mixed bench through the use of

assessors.

(3) The disadvantages of the jury trial have been found to outweigh its
advantages.  It is not only seen to be expensive, cumbersome and time -
consuming, but it is also perceived to be unsuitable in a society which
refers from racial, cultural or linguistic cleavages and is therefore not
socially homogeneous.  Where such divisions exist, as in South Africa, the
joining of professional judicial officers with lay persons in a mixed bench
may be more appropriate and effective.

(4)Nadel submits that an adequate and elective system of assessors depends
upon, firstly, a democratic method of appointment so that assessors are
seen to be representative of the community.  Secondly. it is essential that
they have real and effective decisionmaking power vis a'vis the professional
judicial officer.  If assessors are reduced to an advisory capacity, this
undermines the principle of democratic participation.

(5)It is submitted that the provision for assessors in existing legislation
(Magistrates' Courts Act No. 32 of 1944, as amended by Magistrates'
Courts Amendment Act No. I 1 8 of 199 1) is wholly inadequate.  The
amended provisions provide for an extremely limited use of assessors,
selected according to the judicial office’s discretion, with very restricted
powers to make decisions.

(6) What is needed, it is submitted, is a thorough system of compulsory
assessors in all courts lower and higher, criminal and civil - selected
democratically so as to be fully representative, guaranteed independence
from influence by the executive and empowered to make decisions equally
with the judicial officer on questions of fact and, in criminal matters, on
sentence.



(7)Nadel calls upon the Minister of Justice to establish a commission,
without delay, to explore and make recommendations for the development
of such a system.  The immediate implementation of such a system would
have as an important by-product the short-term enhancement of the
representativeness of the Bench, not only in terms of community but also,
by definition, in terms of race and gender.  This is turn would enhance the
court's sensitivity to and understanding of the range of cultural and social
phenomena in South African society.
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EXPANDING ACCESS TO LEGAL
SERVICES IN SOUTH AFRICA

Formal legal services in South Africa continue to be accessible predominantly to a small
socioeconomic elite.  At a time when a formal right of equality has been included in our Interim
Constitution,only a small privileged. class can afford to purchase the professional legal services
needed to assert their rights effectively.

There have been significant developments in South Africa in the last two decades in the provision
of legal services.  These include governmental and non-govemmental initiatives which will be
described below.  Yet legal services are still not available to the vast majority of South Africans.  It
is estimated that 80-90% of criminal defendants are unrepresented, and in 1991-92 there were
684000 c prosecutions of serious offences in which the defendants did not have legal
representation (LAB 1994).  The number of legitimate civil claims which fail, or which simply are
not brought for lack of the necessary legal services, cannot be calculated, but it is certainly vast.

This paper will outline briefly the services currently available to indigent persons in South Africa
and then examine policy considerations involved in expanding and transfom-dng access to legal
services.

A LEGAL SERVICES CURRENTLY AVAILABLE IN SOUTH AFRICA

1. State-funded Legal Assistance

Pro deo Counsel

It is a well- established custom that the court appoints - and the state pays for -pro deo counsel for
anyone charged with a capital offence.One limitation of this assistance is that it is available only
after the pleading stage, where an unrepresented accused may unwittingly jeopardise the case for



the defence.  There are also concerns about the quality of the service that is offered by less
experienced newcomers to the bar who often work under pressure, unassisted by an attorney.

The Legal Aid Scheme

The Legal Aid Act of 1969 created the Legal Aid Board (LAB) and empowered it.to provide "legal
aid to indigent persons".  The 12-member board consists of a judge of the Supreme Court, one
member nominated by the General Council of the Bar, four members nominated by the Association
of Law Societies, one member nominated by the Minister of Justice, one by the Director-General of
Justice, and one by the State Attorney; all of whom then nominate three additional members who
they believe will serve the board's aims.  Until recently these last three positions were Idled by
representatives of government departments, but in 1991 the scheme was amended to its present
form in order to bring in members who had credibility and expertise in the field of legal service
provision.

The LAB is administered from its main office in Pretoria by a director and deputy director.
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Funds for the LAB are appropriated annually by Parliament.

How legal aid is provided
Currently most legal aid is provided through the "judicare" system.  The
LAB pays a private attorney a fee, plus expenses, to represent the person
who qualifies for legal aid.  Often a person who cannot afford
representation will approach a private attorney, who will then contact the
LAB.  If the case qualifies, the LAB will pay the attorney selected by the
client.  If a person applies to the LAB directly, an attorney will be
appointed from a roster.  The LAB has I 0 branch offices countrywide.
Legal aid applications may also be made in any Magistrates' Court where
the Clerk of.the Court is also the Legal Aid Officer.

The LAB also operates a Public Defender Office in Johannesburg, where,
since 1992, 10 staff attorneys have been employed to handle criminal cases
exclusively.  Most recently, in 1994, the LAB initiated a pilot project in the
law clinics of five universities.  Each of these clinics received funding to
hire ten articled clerks and a supervising attorney to take on legal aid cases
in district magistrate courts.  Each clinic is expected to take about 2 200
cases a year, at a cost of R350 000 per clinic (LAB, 1994).  The case load
is to be heavily geared to criminal work - 70-80%-, though each clinic will
negotiate its own exact ratio.  If this trial phase of the scheme meets with
the Board's approval at their September 1994 meeting, it will be expanded
to incorporate about 25 clinics over the following year.



If 25 clinics are operational at the budget and caseload levels quoted above,
they would be able to handle 55 000 cases a year at a cost considerably less
than would be involved in the regular judicare system, where the current
average cost is R750 per case.  The economic attraction of such a scheme
is obvious.  There are, however, some policy concerns regarding the
expansion of the project, a few of which are examined in Section B.

2 Legal Services not funded by the State (i) In former pauperis services
This is a type of legal assistance available for civil matters in the Supreme
Court.  In former pauperis services are available only to prospective
litigants who have virtually no assets at all (Rule 40, Uniform Rules of the
Court GN R48/1965).  The Registrar of the Supreme Court appoints an
attorney and an advocate to act, without remuneration, on behalf of the
client.

(ii) University Law Clinics

Most university law faculties operate legal aid clinics which provide legal
counselling and litigation services in civil and matters and provide training
for the law students who staff them.  Many of these clinics receive foreign
funding, besides being supported by the universities and law societies
where they are located.  University clinics vary substantially in terms of
size, the type of cases they handle, pattern of staffing (how many attorneys,
articled clerks, students) and in the overall scope of their service to the
community.  However, they all serve indigent clients, generally defined by
the rules of the various law societies where the clinics operate.  The law
societies also limit the substantive nature of the work.

(iii) NGO Legal Service Providers

The NGO network is mainly backed by overseas funding and provides a range of legal services
through in-house clinics and funding of private attorneys.  Its case focus reflects the political
atmosphere in which it developed, including representation in political violence cases, suits
resulting from police abuses, land claims housing applications, consumer abuse, labour disputes and
test litigation on various human rights issues.

The Legal Resources Centre (LRC) has traditionally applied its resources to public interest
litigation in the areas listed above.  It has recently shifted its focus to developmental work in the
areas of housing, land and community infrastructures and anticipates substantial involvement in
constitutional litigation in the future.  Lawyers for Human Rights (LHR) has provided legal advice
and legal services primarily to victims of human rights abuses.  LHR is also focussing more now on
developmental community-oriented work, and expects its future role to include constitutional
litigation.  The South African Legal Defense and Education Fund (SALDEF) has focused its
resources on the democratization of the legal system and the provision of legal aid to individuals



disempowered by apartheid.  SALDEF has no in-house litigation staff but works by funding private
attorneys to defend individuals charged in unrest-related and other criminal cases, which make up
the bulk of its litigation.  The Black Lawyers Association (BLA), through its clinics, provides some
legal advice and services to individual clients on matters involving human rights issues, generally in
the areas of labour, housing and consumer claims.

(iv) Informal legal services at community advice centers

Community organizations and some national service groups operate offices staffed by volunteer
and/or paid paralegals who provide information about legal rights and counselling about legal
procedures.  Several of the legal service NG0s and some universities also train para-legals and
actually operate advice services or work closely with independent offices.  Para-legals work in a
variety of different settings on both a volunteer and paid basis.  Recently, foreign funders have been
shifting resources away from independent advice offices, and a number of these offices have been
closed down.  However, para-legal advice work appears central when legal services are more
broadly defined in a developmental context.  This grass-roots community-oriented work has an
important part to play in empowering the majority of South Africans to assert their legal rights and
some of the policy issues for the development of the role of paralegals are set out in Section B.

B POLICY ISSUES FOR THE EXPANSION OF LEGAL SERVICES IN SOUTH AFRICA

The last two decades have brought significant developments in the provision of legal services in
South Africa.  The work done by legal NG0s and advice centres and by individual progressive
lawyers was integral to the struggle that led to the eventual toppling of the apartheid regime and
continues to affect the legal rights of whole communities.  On the government side, the number of
individual applications granted by the LAB for legal representation increased from 4 534 in 1972/73
to 79 500 in 1993/94 (LAB, 1994).  However, despite the considerable resources mobilized by the
progressive legal community and the expansion of legal aid provided by the
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government, legal services are still not available to the vast majority of
South Africans.  Some of the limitations of the current system and policy
issues for future development are considered below.

(1) Legal Aid Administration: Independent Management vs Central
government control

B of the long history of illegitimate government in South Africa, most
South Africans are used to equating centralized government control with
the systematic obstruction of justice, and cannot envision government
encouraging and enabling individuals to exercise their legal rights through
centrally controlled programmes.  In addition, many people find it



inherently contradictory for the state to supervise the defense of individuals
it is also prosecuting.

South Africa now has a government that is accountable to the people both
at the polls and in the Constitutional Court.  In theory, such a government
should provide effective legal services to all without prejudice.  In practice,
there are at least two problems with that ideal view.  First, democratically
elected governments have historically not been free of self- interest.
Second, in the current interim situation in South Africa, many government
administrators with considerable power were not chosen by the new
democratically elected government but instead were appointees of the
previous apartheid state.  There are thus realistic concerns about the
impartiality of central government administration of legal services.

One potential response to concerns about government administration is to
create alternative administrative structures through NG0s or a new civil
institution that would not be directly accountable to the cabinet or
parliament.  There are at least three problems with this approach.  First, it
inhibits the process of transformation of government itself, leaving in place
structures and individuals that are corrupt or undemocratic.  Second, it is
inefficient, since introducing additional layers of administration costs
money.  Third, it dilutes political and constitutional accountability for the
policy decisions that are made.

For these reasons, it seems likely that central government control of legal
aid will continue; more specifically, the Legal Aid Board will continue to
administer state-funded legal services, being accountable to central
government through the Department of Justice.  It is important, therefore,
to ensure that the LAB does legitimately represent the interests of the
entire population it is meant to serve.

In the past the LAB has been criticized as being biased and controlled by
the apartheid government that funded it, though the Board has_vigorously
denied these charges (LAB, 1993b).  The change in the board's structure
and membership in 1991 was apparently an attempt to change this
perception and gain legitimacy and credibility by associating the LAB with
progressive legal practitioners.  The new members appointed were a
private attorney (and BLA member) DTSS Moshig and two prominent
figures in non-governmental legal aid - Arthur Chaskalson, founder of
Legal Resources Centre and David McQuoid Mason, dean of the law
faculty at University of Natal.  It is essential that close attention be given to
the composition and workings of this Board in order to ensure the most
effective and legitimate use of legal aid resources.

(2) Restrictions on access to legal aid



In 1992/93, the LAB granted 66 137 applications for legal aid.  More than two-thirds of these were
for a~ matters, about 20% were for divorces, 12% were for other civil cases, and just over 1%
were for matters in the industrial courts (LAB, 1993b).  Just under half (480/o) of legal aid went to
blacks, 32% to coloureds, 15% to whites, and 5% to Asians (LAB, 1993b).

There are basically three kinds of'-restrictions on legal aid.  The first is economic: the LAB provides
services only to individuals whose incomes fall below a certain level.  Then the LAB also excludes
certain types of cases or individuals on substantive grounds relating to the type of charge or the
circumstan ces of the case.  finally, there is a whole range of social, political, economic and
procedural factors that determine who applies for legal aid and who ultimately receives it.
Discussions about the need to expand legal services often focus on the LAB means test, but it may
be that the other restrictions are more significant obstacles in the current situation.

i. The means test

The legislation that established the LAB did not define the "indigent" group it serves.  The LAB
does so by imposing a means test on the basis of income and immovable assets.

The means test has been criticized as arbitrarily excluding individuals who cannot afford attorneys'
fees.  The current income levels of the test have been in place since the late 1980s, and since then
inflation has certainly lowered the real value of these amounts and thus narrowed the "indigent"
category.  However, despite these valid criticisms, the means test is not responsible for limiting
legal aid to a small minority of defendants and potential civil litigants.  In fact, under the current
means test most South Africans are eligible for legal aid; something like two-thirds of the total
population and three-quarters of the black population would qualify.

That is not to say that there are not significant numbers of people whose incomes are above the
LAB cutoff point who cannot afford to hire attorneys . Clearly there are working class and middle
class people who need legal services and cannot obtain them, because they fall between the small
group who can afford to pay and the legal aid maximum calculated income.  However, the more ~g
point is that there are vast numbers of people who do qualify on the means test alone who are not
receiving legal aid.  It is important then to consider what other factors prevent litigants from
receiving legal aid.

ii. Substantive restrictions on legal aid

The LAB also sets substantive limits on eligibility for legal aid.  The substantive restrictions render
legal aid unavailable for specified types of criminal and civil cases.  If legal aid is denied, the
applicant has the right to appeal to the Director, and from the Director's decision to the Chairman
of the Board.  However, the LAB regulations maintain that neither one is obliged to give any
reason for denying aid (LAB, 1993 a).



The main factor underlying the imposition of both economic and substantive limits in the limited
budget of government funded legal aid.  When levels of application increase beyond what the LAB
budget can support, then the board readjusts the substantive criteria in order to keep the caseload
within budget.  This is what took place in September 1993, when in order to reduce the caseload
the LAB determined that legal aid would no longer be granted to people accused of

fraud or dealing drugs, or for divorce' cases in which no children were
involved.  Such decisions have major repercussions in the community,
some of which will be discussed under the next heading.

Without new legislation, or direction from the Constitutional Court, the
LAB will continue to determine who is entitled to legal aid along both
economic and substantive lines through its own internal processes, within
the limits of money appropriated by Parliament.

iii.  Circumstantial and procedural limitations

Statistics reveals a disparity between each racial group's proportion of the
total population and its benefit from legal aid.  Less than half of the legal
aid granted in 1992193 went to blacks, yet blacks make up a much greater
proportion of the eligible population on the means test.  Meanwhile, though
only a very small percentage of the minority white population are
economically eligible, 15% of legal aid went to whites - more than whites'
total percentage of the South African population.  Nevertheless, the LAB
states that "the ratio in which applications were received from the various
population groups is more or less the same" as the proportion of
applications granted to each racial group , 1993b).  If this is correct, then it
would seem that something other than econon-dc eligibility is the main
limitation on black South Africans' access

to legal aid.

Much more information is needed about the ways in which various social,
economic, and political factors determine who asks for legal aid, as well as
who ultimately receives it.  However, a few possible factors can be
speculatively mentioned here:

· People may not know that legal aid is available.
o People in rural areas may not be able to reach the nearest legal aid
application point.
o Potential applicants may be discouraged by an unfamiliar and
intimidating system.
o Procedural barriers exist for criminal defendants.  They may not be
informed of their



right to apply for legal aid and may be discouraged from doing so by
police or prosecutors.  The
Supreme Court has held that a failure to inform an accused person of his
right to apply for legal
aid does not render his subsequent trial per se unfair (S v. Rudman).

o Legal practitioners report a common perception among accused
juveniles that legal representation only prolongs the judicial process and
actually makes the de facto punishment worse.  Many prefer a rapid
conviction and a caning to awaiting trial for three months ifi a prison
or a "place of safety."

o Finally, there has historically been a justified lack of faith in the
criminal justice system in South Africa.  Many people probably still bel ieve
that seeking legal aid is pointless, because a legal system developed in an
apartheid society does not represent their interests, even though formal
apartheid has been abolished and a democratic government elected.

(3) Allocation of Legal Aid Resources: Criminal vs Civil

Ten years ago, only 27% of LAB applications granted were for criminal
defense.  Today that figure is 75% (LAB, 1994).  In the last decade, legal
aid has greatly expanded overall.  The number of civil cases taken has
grown from 8 299 to 20 03 5, but this is totally outstripped by the
expansion of case work which has increased 20 times, from 3 071 cases
taken in 1983/84 to 60 106 in 1993/94 (LAB, 1994).

Increased availability of legal aid to the criminally accused is unquestionably a positive
development.  However, when the limited resources available for legal aid are channeled toward
defense, they are simultaneously channeled away from other areas in which legal services may be
crucial to the protection of other rights.

The importance of civil claims

If the only goal of expanding legal services is protecting individual civil liberties against direct state
intervention, then the current heavy emphasis on criminal defense is probably justified.  However, if
legal aid is also conceived as a way to enforce equality rights and promote the development
necessary to making formal equality meaningful, the current distribution of legal aid resources is
problematic.  When people's health, jobs, houses or land are threatened, lives and livelihood are at
stake.  In order to get compensation for unlawful injuries or interdicts to prevent them, and to
restore property unlawfully taken, people must have access to the civil justice system.

The LAB no longer reports the number of applications it receives for assistance in civil and criminal
matters, and what proportion of these are granted.  This is a matter for concern since information
about the number of applications made for different types of matters from different groups in
different regions and at the different court levels is essential for legal aid policy and administration.



If indeed these statistics are not being kept, it would seem that a system for collecting them should
be worked out immediately.

In the last year for which these numbers are available, 1989190, only 2 1 % of requests for aid in
civil matters were granted, compared with 7011/o of applications for criminal defense (LAB,
1990).  Even assuming that some proportion of requests for civil aid lack merit, there must be many
deserving ones that are now being turned away.  A society cannot claim to provide equal access to
justice if the majority of people who have suffered serious injuries, for example, cannot mobilize the
legal services necessary to bring a suit for compensation.  Further, the uneven division of LAB
resources between criminal and civil cases does not equally affect all groups in the society.  The
lack of support for civil matters has particularly harsh consequences for women.

Women's legal service needs

When someone goes to jail, there are social consequences beyond that individual's deprivation of
liberty.  In particular, the incarcerated person's family may lose its economic support.  Nevertheless,
the p~ interest served by providing legal aid for criminal defense is that of the accused.  Because in
South Africa the vast majority of criminal defendants are men, targeting defense shifts limited legal
aid resources away from areas in which women are likely to need legal services.

The recent prohibition on legal aid for divorce cases where no children are involved exemplifies this
problem.  That decision was made by the LAB in order to be able to provide more aid for defense.
The prohibition carries no exception for cases in which physical abuse is alleged by the person
bringing the divorce action.

Women’s lack of access to justice under the current legal structure is
further exemplified in the exclusion of legal aid for maintenance actions,
which are nearly always brought by mothers of young children.  The
rationale for the LAB's denial of representati on in maintenance actions is
that in the ~ negotiation of the claim the maintenance officer is supposed to
represent both parties adequately and when a maintenance action goes to
trial the prosecutor will represent the claimant.  But the reality is that
maintenance actions often require several appearances and negotiations, at
which the man is more likely to have private legal representation, since he
is likely to have more money.

One of the reasons for the LAB's underemphasis of civil matters may lie in
the potential of abuse by private attorneys doing civil cases under the
judicare system.. Attorneys could deliberately take cases with little chance
of succeeding and then stretch out the work over time to increase the bills
that would ultimately be paid by the LAB.  In the new clinic system this
problem virtually disappears because clinic practitioners are not paid by the



case or for time spent.  Instead, each state member receives an annual
salary, regardless of caseload.  Nevertheless the LAB wants to
continue its recent focus on defence in the new clinic system.  That

focus has major policy
implications that need to be evaluated in terms of the overall goals of
the.legal aid system.

At the least, the division of public legal aid resources between civil and
criminal matters deserves explicit policy debate and justification.  That
division affects the de facto legal rights of different groups and partly
defines the overall impact of legal aid on the society.  Such influential
policy decisions should not be made without substantial analysis and
justification.

(4) Current Developments Emphasising the Relationship Between Legal
Services and Legal Education and the Legal Profession

In the current situation in South Africa, widening access to legal education
and the legal profession are integral to any equitable expansion of legal
services.

The critical shortage of lawyers in South Africa is a shortage of black
lawyers.  Without more black South Africans in the legal profession, the
sheer numbers of lawyers will never be great enough to provide mass
services.  Just as important, a legal system in which only whites possess the
knowledge, status, and economic and political power that lawyers control
can hardly claim to provide equal justice.

Currently, black access to education and entrance into the legal profession
are blocked at every turn.  First, educational opportunities in general are
limited, so that few'black students qualify for law studies, which are
prohibitively expensive -for almost all.  Then, the relatively few black law
graduates often find themselves without placements to do required
clerkships.  Finally, blacks who qualify as lawyers find themselves shut out
of the predominantly white commercial practice and relegated to doing
criminal work, including a good deal of the LAB judicare cases.

Some recent initiatives are relevant for their objective of increasing access
to educational and professional opportunities: these are (a) the LAB plan
for clinics at universities; (b) the so-called "ladder system" plan; and (c) a
proposal for community service for all law graduates.

(a) The LAB university clinic plan



Besides shaping the availability of legal services, the current LAB plan for legal aid clinics at
universities affects the training and professional opportunities of the law graduates who staff the
clinics.

The LAB university clinic scheme proceeds on the assumption that the interests of the prospective
lawyers who staff them and the clients they serve converge: Indigent people need representation
and law graduates, especially black law graduates, need training and employment.  The great
strength of the LAB scheme is that it provides both, and it does so in an economically efficient
manner.  One difficulty is that the quality of both the legal services and educational opportunities
provided by the scheme is bound to be limited.  Are c defendants represented by articled clerks
getting as good a defense as they would in the traditional LAB judicare system, let alone as paying
clients?  Are the candidate attorneys getting experience and credentials that will give them the same
knowledge and mobility in the legal profession as the law graduates doing private articles?

Some n-might argue that as far as the quality of legal defense is concerned, there n-might be little
difference between judicare as it is now practiced and the clinic system, or even that the clinic
system is preferable.  The LAB's low fees for judicare cases mean that lawyers may be forced to
take on more than they can manage in order to survive.  If so, judicare clients may receive hasty, ill-
prepared defenses that are arguably not up to what even an inexperienced candidate attorney could
produce given sufficient time and supervision.

I

The issue of supervision is central.  It is a matter for concern that for every I 0 clerks in the LAB
clinic program there will be only one supervising attorney, whereas private attorneys can employ
only three clerks at a time.  Further, the amendments to the Attorneys Act that allow for
community service placements (which cover the candidate attorneys in the clinics) set no limits at
all on the number of candidates who can be employed by a principal attorney.

In terms of the training opportunity for candidate attorneys, the narrow focus on criminal work
could be a real professional liability.  Civil case experience is important for passing the general
licensing exam and in the job market of commercial law firms.  If legal aid were more broadly
conceived to include more civil matters, this would provide candidate attorneys with wider and
more commercially viable experience.  However, that would probably still not equalize the
prospects of privately articled clerks and legal aid clinic staff.  From a pragmatic viewpoint, the
proposed scheme provides both clients and clerks with opportunities that otherwise would not be
available.  The key question is the proper balance between quality and quantity of legal services and
professional opportunities.

Effect on attorneys dependent on legal aid work

Some attorneys who depend on legal aid work are concerned about the
potential loss of this work to LAB staff attomeys through the public
defender and clinic projects.  In fact, the LAB's decision to develop its
university law clinics, rather than expand the public defender project more



rapidly, was partly due to strong opposition to the public defenders from
the legal profession.  Because the university clinics already exist, the LAB
can more quickly make programs there operational without encountering
organized resistance that might stall the establishment of new public
defender offices before they even got started.

The economic efficiency of the  clinic or public defender schemes seems
certain to win out over judicare in the long run.  The bottom line is that
more South Africans' legal needs can be met with limited resources through
these systems.  Nevertheless, the concerns of judicare attorneys should not
be dismissed.  The fortunes of black legal practitioners are ultimately linked
with the expansion of legal services to the majority of South Africans.
Black attorneys who depend on legal aid work will not find it easy to
replace judicare case's with private commercial work or with new
constitutional litigation.  It is important that these attorneys should not
have to bear the total cost of the shift. Affirmative action policies might be
explored that would shift some of the cost to the large, prosperous,
primarily white firms that have long benefited from the discriminat ory
system that has obstructed black lawyers.  Certainly cases from the State
Attorney must be allocated to black practitioners more than in the past and
ways must be found to integrate those private attorneys who are interested
in continuing legal aid work into new staff attorney schemes as they
develop.

As the LAB shifts from a judicare system of assigned cases to staff
-attomey/clinic models, it will inevitably face perceived conflicts between
the interests of some legal practitioners and those of clients.  In balancing
these interests it may not be a question of prioritizing one over the other.
Rather, pohcymakers need to recognize that ultimately these are aspects of
the same problem: how to expand access to the formal legal system to the
majority of South Africans, as both users and providers in that systenl
However, even with this understanding, finding workable solutions is not
an easy task.

(b) Proposed Ladder System of Legal Education

A recent report of the Access Continuation Committee (1 994) suggests
another approach to the dual problem of expanding legal services as well as
educational and professional opportunities.  This report advocates the
creation of a new category of legal practitioners called "legal defenders"
who would practise exclusively in the lower courts either in the
employment of the Legal Aid Board or of a qualified practitioner, or for
their own account.The proposal envisages a hierarchical system of legal
education: legal defenders would receive modified B Juris degrees after a
three-year legal education focused on criminal justice.  With one year's



practical experience as a public defender or prosecutor, and four weeks'
practical training, legal defenders could take an exam in order to be
licensed to practice as defense attorneys in Magistrates' Courts.  They
could also, at any time, continue their legal studies and upgrade their
degree to the BProc or LLB needed for general legal practice.

The ladder system would both undoubtedly open up the availability of legal
services: the new legal defenders would be doing work in the lower courts
which no-one is currently doing.  It would also expand access to at least
one aspect of the legal profession.  The proposal has some major problems,
however, which are outlined below.

(i) There is concern that this system would create and institutionalize a
different class of practitioner with lower credentials.  It is argued that this
might confirm the notion of inferior service to indigent clients and further
entrench the division between black and white legal practioners.

(ii) From the point of view of some black law students, the ladder system might seem like a
capitulation to the two-tiered system of opportunities for black and white lawyers.  Black attorneys
with B Procs and LLBs are still relegated mostly to defense work.  There is the possibility that
bursaries would come to be available only, or mostly, for the three-year programs, channeling even
more black students in this direction.

The ladder Vgerds proponents point out in response that 5-year bursaries are already scarce and
that many black law students are forced to take 3 -year degrees for economic reasons.  A number
of universities that enrol mainly black students have very high proportions of B Iris candidates
among their law students.  In 1994, the University of the North had 278 students in the final year of
the B Juris programmes, compared with 204 combined in LLB and P Proc programmes.  At the
University of Fort Hare the comparable figures were 129 versus 100. (Access Continuation
Committee, 1994).  The B Juris candidates represented by these numbers are working towards
degrees that at the moment afford almost no opportunities in the legal profession.  At least the
ladder system plan would provide employment, (even if salaries would be lower) and a chance to
advance to higher professional levels.

(iii) There are also concerns about the implications of the plan for the quality of service provided to
accused persons in the lower courts.  The Access Committee argues that criminal practice in the
lower courts is relatively bled, so that a three-year degree focused on criminal justice should be
adequate training to enable the new Legal Defenders to be effective.

The essential issues to be weighed here are, on the one hand, the importance of generating more
legal services and more legal practitioners in the near future, and on the other hand the risk of
entrenching structural differences and differences in the quality of legal services.

(c) Community Service for Law Graduates



Another proposal for expanding provision of legal aid considers replacing the two-year private
articled clerkship program entirely with a mandatory two-year period of community service for all
law graduates (Sarkin, 1993).  There are several advantages to this plan.  It would make the
maximum number of law graduates available for qualification and practice, because graduates
would no longer depend on the choices of private law firms for placement.  It would expose all law
graduates, white and black, privileged and not, to a broad range of legal problems in a public
interest setting.  This might help sensitize lawyers to the problems and issues faced by the majority
of South Africans within the legal setting and make law graduates more aware of the needs and
rights of indigent individuals.

Problems with the plan include the fact that it would certainly face opposition from the profession,
and, perhaps more importantly, that it would remove the one significant area in which private firms
now contribute to legal education, namely through employing and training articled clerks.  The
author of the plan points out that private firms could be required by law societies or legislation to
support the expansion of legal services by doing a certain amount of pro bono work or contributing
financially to legal aid.  Firms might also be required to contribute to practical training courses.

The three main policies discussed in this section are not mutually exclusive.
It is quite possible that some version of all three will coexist
 in the future.  All three focus on cases in the lower courts, leaving work in
the regional Magistrates' Courts and the Supreme Courts to the current
systems of judicare and pro deo assignment.  At some point there may be a
move to consolidate all three of these areas within a single system of legal
aid.  For the near future, though, a mixed system of case assignment and
clinics is likely to prevail.  Such a system has the advantage of being
flexible enough to allow for balancing the different interests addressed in
this section - those of law students, professionals, and clients.
Policymakers need to keep all three of these interests in mind as they
develop legal service structures.  Every decision about legal aid provision
also has implications for legal education and access to the legal profession.
Conversely, changes in forms of legal education and in professional
structures affect access to legal services.

(5) The Future Role of Para-legals in South Africa

(Note: "The the term "para-legal" encompasses providers of various
types of services in South Africa, this brief account will address the
position only of community-based para-legals.) Over the last two decades
para-legals have played an increasingly significant role in the provision of
legal services in South Africa.  Whether on a voluntary or a paid basis, and
in a variety of contexts, para-legals have been involved in the provision of



legal advice, referrals and mediation services to substantial numbers of
South Africans.

At a time when legal services have to be expanded, many of the
organisations in which para-legals work are under threat due to the
withdrawal of foreign funding on which they rely.  The role of the various
agencies and NGO's is also under consideration in relation to South
Africa’s new democratic government.  These are some of the factors
creating the need for considered assessment of the future role of para-
legals.

The strong arguments for expanding the role of para-legals in the delivery
of legal services lie in the matters of accessibility, cost-effectiveness and
service quality.  Legal professionals are inaccessible both financially and
geographically to large numbers of South Africans.  Many of their legal
needs can be met by para-legals based in their communities, who provide
certain services at a much lower cost than professionals.  The quality of the
service provided may also be superior, due to the para-legals' thorough
understanding and of the problems of the community in which they work
and their considerable experience in addressing these problems.

The future role of para-legals will to a large extent depend on development
and change in the shape and structures of the legal system and the legal
profession.  Some of the key issues which need to be addressed are as
follows:

a uniform training system for para-legals; formalisation of their position
in terms of certification or licensing; their integration into a formal
system of legal service provision.

Training

This is an increasingly important component in the enhanced role of para-
legals.  The key organisations providing para-legal trainingover an
extended period are LEAP, CLC (Natal) and the LHR- The courses differ
in content, level and methodology, but essentially cover introduction

to the legal "system and specific areas of law likely to arise in practice as well as non-legal subjects
such as administrative and financial skills.  Supportive training follows the initial g. What is under
discussion at present is the need for a uniform, standardised g scheme for all community-based
para-legals.

Certification



There is a growing trend towards certification of community-based para-legals by the organisations
most involved in training programmes.  Certificates of attendance, competence or completion are
issued to persons attending these programmes.

Along with the question of standardised training for para-legals is the question of standardised
certification
.  The value of certification lies in the information it provides to members of the public about the
competence of the person with whom they are dealing.  It may in this way contribute to increased
competence.  But it seems clear that this is currently an issue for para-legals to decide.

Integration into a formal system of legal service provision

Both the funding crisis facing key advice organisations and the legal service needs of the South
African population point to the advisability of incorporating para-legal services formally into the
legal-aid system.  This would involve state funding for this essential service and a more systematic
integration of the legal services currently available to indigent persons.  The risk, however, of
underminin g the unique community-orientated services provided by some para-legal organizations
means that this is a possibility to be debated fully.

(6) Research and Information Requirements for Policy Development

Much crucial information about legal service needs and provision is currently unavailable.  Policy
development for the equitable allocation of legal aid resources in the future - and the effective
monitoring of developments by concerned organisations - will depend upon the availability of full
and accurate information in the areas outlined below.  In most cases this information should be
broken down in terms of the gender, racial and socioeconomic identity of the persons concerned,
their geographic location and the type of case or legal problem involved in order to ensure that
resources are distributed without prejudice.

The most important information required is as follows:

o the demand for legal aid seen in the number of applications received by the LAB each year; o The
number and identity of persons eligible for legal aid under the current means test; o the effect of the
substantive restrictions on legal aid: and the number of applicants affected and the impact on
different groups of excluding help for particular cases; o obstacles to legal aid: why some people
eligible for legal aid do not apply for it; different groups' awareness that legal aid is available and
perceptions about the efficacy and legitimacy of legal aid; the effect of procedural obstacles; the
possibility of discrimination by LAB employees and the special problems ofjuveniles;
o the impact of increased focus on criminal defence, in particular upon women's legal service
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29 December 1994

We the Communities of Ga-Mothibi in the Taung district representing the following
villages Pampierstad, Magukgoro, Mammutha, Shaleng, Madipalesa, Kietfontein,
Sekhing, Kamelpitz, Thota-ya-Tau, Hosararung, Gataote and Kgomotso would like to
express our deep appreciation for your invitation to the entire citizens of our new
democratic South Africa to make submission on matters of relevance to us with regard to
the new constitution.

We would like to make our submission on two issues on Theme Committee I and Theme
Committee Ill with regard to "Democracy" and the "Nature of the Provincial

System and Local Government" respectively.

ON DEMOCRACY

We believe that definition of the word democracy is government of the people by the
people and for the people.  That every citizen of this country has a fundamental right to
decide hislher own destiny.  We feel strongly that the decision taken at the World Trade
Centre to co-operate our area to North West was a gross violation of our fundamental
democratic right.  The people of Taung and Kuruman which are both parts of the Northern
Cape were never consulted on this matter.  It was a top down instead of bottom up decision
which is unacceptable.

NATURE OF THE PROVINCIAL SYSTEM

Under this heading we would like to deal with the question of demarcation of boundaries.
According to the Interim constitution our areas fall under the North

West Province.

We the abovementioned villages have valid versions to reject our incorporation into
the North West Province.  Our reasons are as follows:

a) POLITICAL

i) Before the introduction of the Bantustan all these villages were under
the jurisdiction of the magisterial district of Barkly West.  We see
this arrangement as constitution of the apartheid structures.

ii) All the years and prior to and during the elections to date we have
been and are still being serviced by the A.N.C. Northern Cape.

b) ECONOMIC REASONS



i) The majority of the people of Taung are working in the Northern Cape
Province Hartswater, Jan Kempdorp, Warrenton, Kimberley,
Smithsmine, Belisbank, Finchmine, Ulco, Sishen, Postmansburg and so
on.

ii) Their buying power also fails within the Northern Cape Province.

c) GEOGRAPHIC REASONS

i) The distance between the villages concerned and the capital of
North West which is Mafeking is too far as compared to the
distance between the af f ected villages on the Northern Cape
Capital Kimberley.

It is not accidental that nutrial stage of implementation of the RDP
Feeding Scheme by North West Province was a disaster the bread
supplied to school was either rotten or too dry because it come
from Potchefstroom.

Sirs, after having said all these we hope our case will be given favourable
consideration.

We all looking forward to hearing from you soon.

I remain

A.M. Matlhako

Chairperson



AFRICAN NATIONAL CONGRESS

12 January 1995

THEME COMMITTEE IV.  CONSTITUTIONAL PRINCIPLE II: AN ENTRENCHED
BILL OF RIGHTS

We herewith submit a respectful plea to have the following clauses entrenched in the Bill of Rights:

ARTICLE X:  PROTECTION AND CONSERVATION OF NATURAL RESOURCES,
THE ENVIRONMENT AND LIVING ANIMALS/CREATURES

All citizens of South Africa have the right to an environment adequate for their health and well-
being.  Moreover, natural resources, renewable and non-renewable, are the heritage of the nation.
The State shall therefore adopt policies with a view to:

a) Ensuring equitable distribution of, and access to, natural resources;

b) Limiting the exploitation of natural living resources to the optimum sustainable yield;

c) Promoting rational use of non-renewable resources such that they provide optimum benefit
for both present and future generations;

d)      Ensuring that the planning and implementation of development activities conform with the
principle of environmental sustainability;

e) Ensuring the maintenance of ecosystems and ecological processes essential for the functioning
of the biosphere;

f) Promoting the preservation of biological diversity by ensuring the survival and promoting the
conservation of all species of flora and fauna;

g) Establishing adequate environmental protection standards and monitoring procedures;

h) Clauses for the protection of living creatures/animals:

Motivation

Because research has proved that abuse of animals is inextricably linked to abuse of other 
humans, it is the responsibility of the state to legislate for the protection of animals, thus 
teaching its citizens by example to treat all living creatures with respect, compassion and 
dignity, without the infliction of stress of suffering.



Current legislation for the protection of animals, which is provided by the Animals 
Protection Act (1962) and its amendments, is inadequate, as it does not provide satisfactory
protection for animals/creatures used in research, medicine, entertainment, the beauty 
industry, the food industry, domestic animals, working animals, animals used in sport and 
wild animals/creatures.

A proposed animal protection policy for new improved legislation which will protect all     
living creatures/animals, is currently being drafted.

Recommendation:

1. The formulation and enactment of new and improved legislation for the protection of
animals/creatures;

2. The inclusion of clauses an Animal Protection in the Fundamental Bill of Rights in the New
Constitution of South Africa.

Domestic animals

For the purposes of this clause, "domestic animal" means all animals which are deliberately bred for
the pleasure or use of human beings.  Their interests shall not be superseded by the interests of
humans.

Every domestic animal shall have the right

a) To water, food, shelter and an environment conducive to its dignity, health and well being;

b) Not to be subject to neglect, torture or abuse;

c) Not to be subject to research practices, or required to perform work which is detrimental to
its health, dignity, or well being.

Wild animals

a) Have a fundamental right to co-exist on this planet;

b) Their natural habitat should not be threatened by the
human population explosion;  and by mining



c) Humane alternatives to culling should be researched and developed;

d) Hunting as a sport should be discouraged and phased out for humane reasons.

Ronald Langley
Convenor



SA NATIONAL CONSUMER UNION

30 January 1995

NEW CONSTITUTION AND CONSUMER AFFAIRS

In response to your invitation I would like to make the following representation to you on behalf of the
South African National Consumer Union, a nongovernmental grassroots consumer organisation:

We were perturbed when the interim constitution was finalised to find that consumer affairs was listed
as a provincial competency only.  It is not clear to us what consultation with consumer organisations, if
any, took place and it is not clear to us what the rationale for the decision was.

We agree that consumer affairs may also be a provincial competency on the basis that it may be
possible that a particular consumer problem may occur only in a particular province.  It is, however,
imperative that all consumer issues be co-ordinated at a national level.  For this purpose I attach hereto
a draft model drawn up by the Consumer Union of how consumer affairs should be handled in terms of
the new constitutional dispensation.

I suggest, respectfully, that it may be expedient for you to consult with organised consumer
organisations before a final decision is taken, for which purposes my organisation will be at your
disposal.

Thank you and I trust to hear from you.

Kind Regards

A F GELDENHUYS (MRS)
CHAIRMAN

/Encl.



SOUTH AFRICAN NATIONAL CONSUMER UNION

CONSUMER PROTECTION: MODEL FOR SOUTH AFRICA
A. Introduction

South Africa has a new constitution with some federal principles contained
in it.  It will therefore be necessary to re-organise existing structures and to create new
ones in order to ensure that consumer protection is available to every South African
citizen.

B. Existing Structures

(1) voluntary Consumer Organisations

There are a few voluntary consumer organisations in South Africa.  Such as the
Housewives League, National Black Consumer Union and S A National Consumer
Union.  These organisations in the past did stirring work on behalf of consumers but
they always have a lack of funding.

(2) S A Co-ordinating Consumer Council

The S A Co-ordinating Consumer Council was created during 1970 as a government
funded organisation.  Originally it had only one office in Pretoria and it soon became
clear that it would be impossible to afford adequate consumer protection from one
office only.  The idea was then developed to create regional offices all over the
country.  Due to financial constraints this was a very slow process but over the
years regional offices were opened in Cape Town, Durban, Bloemfontein and the
Vaal Triangle.  The opening of further regional offices then came to a standstill and
in fact the regional office in the Vaal Triangle had to be closed due to a shortage of
funds.

(3) Independent Homelands

Consumer Councils were created in the previous Bophuthatswana and Transkei,
funded by the respective governments.



(4) Other structures

In South Africa there are other structures such as legal aid organisations, churches,
charity organisations etc that from time to time also attend to consumer issues and
complaints but they are not per se consumer organisations.

C. Constitution

The interim constitution divides South Africa into 9 provinces to 'Wit,
Western Cape, Eastern Cape, Northern Cape, Kwazulu-Natal, Orange Free State, PWV,
North-West, Northern Transvaal and Eastern Transvaal.

In addition the constitution makes provision for consumer affairs to be a provincial
matter.

D. Proposed Future Structures - Provincial

(1) -Provincial and Local Level

It is to be expected that the various provinces, in time, will have
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their own consumer organisations funded by the provincial governments.  In order
not to re-invent the wheel and to make maximum use of existing expertise and
infrastructure it is suggested that the following should happen:

(a) The Western Cape should take over the Western Cape regional office;

(b) The Eastern Cape should take over the Transkei Consumer Council;

(c) Kwazulu-Natal should take over the Natal Regional Office;

(d) The Orange Free State should take over the Orange Free State Regional
Office;

(e) North West should take over the old Bophuthatswana Consumer Council;



(f) The PWV Province should take over elements of the S A Coordinating
Consumer Council Head Office.

That would leave the Northern Cape, Eastern and Northern Transvaal still without
any,formal government funded consumer organisations.  These will have to be
newly created and use could possibly be made of excess personel, should there be
any.

(2) Proposed functions and Local Level

Each and every consumer organisation thus c-reated and funded by provincial
governments will have a variety of functions such as complaint handling, but in addition
one of its more important functions should be to create consumer structures at local level
in order to ensure that every consumer has access to consumer protection.

This may be achieved, depending on the financial resources available, by creating and
assisting local structures and by making use of voluntary consumer organisations.

(3) Board of Governors

A Board of Governors should be in control of a provincial consumer council.  It should
be noted that the moment a consumer organisation is funded by a government its
credibility can become suspect.  The reason for this is that government at all levels as
well as governmental agencies are large suppliers of services such asrail and road
transport, post and telecommunications, broadcasting and Television services, water and
electricity, rates and taxes, regional services levies, VAT and general taxes.  Government
is therefore an important player and if one does not have an independent Board of
Governors a consumer organisation can quickly be seen as only a mouthpiece of the
government.  The dilemma, of course is, that a consumer council needs government
funding in order to do the work that has to be done, yet on the other hand it should be
free to critisize the government should the occasion warrants it.  That can
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only be achieved by having an independent Board of Governors.

It is therefore suggested that the members of the various Boards of Governors
should be nominated, as far as possible, by voluntary consumer organisations
in consultation with the provincial governments.

E. Proposed Structures - National Level

Although consumer affairs is a provincial matter there is a need for a
national consumer council.  The need is there to co-ordinate provincial consumer
council actions as well as to deal nationally with consumer issues.  Such a body can be
created in various ways, the two obvious choices being expounded upon here:

(1) Consumer Advisor - Office of the President

According to the United States Model a special assistant to the President
for Consumer Affairs can be created.  Such a person with the assistance of members of
staff can:

1. Advise and represent the President on matters of consumer interest;
2. Analize and co-ordinate the implementation of all Provincial activities in the

field of consumer protection;
3. Assist to establish priorities;
4. Serve as international consumer liaison officer;
5. Resolve conflicts;

6. Recommend ways in which governmental consumer programmes can be
made more effective;

To assist and advise the special presidential advisor a Consumer Advisory
Council can be created consisting of members appointed on the basis of their
knowledge and experience in areas- of interest to consumers and their
demonstrated ability to exercise independent, informed and critical judgement.

(2) National Consumer Council

Another way to coordinate consumer affairs on a national level is to
create a national consumer council.  Such a body will clearly not handle consumer
complaints but will mainly:



1. Address consumer issues of national interests; and
2. Co-ordinate the activities of consumer organisations at provincial and local

level.
In order to ensure that the maximum possible co-ordination takes place it is
conceivable that the Board of Governors of the National Consumer Council
consists of inter alia a representative, preferably the chairman, of each provincial
consumer council as well as persons nominated by voluntary consumer
organisations.

F. Other Structures

In order to ensure maximum consumer protection other structures should
also receive attention, such as

1. Small Claims Courts

The number of small claims courts should be increased in order to
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make it more accessible and its jurisdiction should be increased.
2. Offices of the Attorney-General

The power of the Attorneys-General should be extended in order for them to play a
more prominent role in consumer protection.

3. Harmful Business Practices Committee

The Harmful Business Practices Committee should be given more power to deal swiftly
and effectively with harmful business practices and it should be reconstituted to have
grassroot ties with consumer organisations.

4. Class Action

A Class Action should be made an inherent part of our legal system
in order to afford consumers the opportunity to collectively institute action.



5. Legislation

Consumer protection laws and regulations are fragmented.  The long term answer is to
have a complete code of Consumer Protection containing all consumer protection
legislation, which should be designed
in such a manner as to be easily accessible.

6. Advertisinq Standards A strict code of advertising standards should be devised and

enforced.
7. Re-regulation

Consideration should be given to re-regulation.  Due to deregulation many consumer
protection measures were thrown out of the window-measures that were only introduced
after long and arduous efforts by consumer organisations, and it may be necessary to re-
evaluate and to re-regulate wherever necessary.

8. Voluntary Consumer Or Organisations

Voluntary consumer organisations has in the past and will in future play an important
role.  Measures should be devised to assist such organisations financially without
jeopardising their independence in; any way.  It is foreseen that voluntary consumer
organisations can play an important role in giving the necessary credibility to
government funded consumer organisations by nominating a number Of its Board of
Governments.

The way should also be opened for voluntary consumer organisations, if they so wish, to
approach central and provincial governments with specific projects and to request
funding for it.

The National Consumer Council or the special Presidential consumer advisor can fulfil a
coordinating function in this regard.  There should be continued interaction between
voluntary consumer organisa-
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tions and government funded structures, and together they must facilitate the
formation of consumer grassroots organisations where they do not exist.

9. Local Authorities

Local authorities should be encouraged, or compelled, to play a more prominent role in
consumer affairs in their areas of jurisdiction.  They can make office space available and
fund a member or members of staff, properly trained, to attend to consumer complaints
and issues in the area of jurisdiction of the local authority.

LILLIBETT  MOOLMAN
CHAIRMAN : SANCU



ASSOCIATION OF RETIRED PERSONS & PENSIONERS

27th January 1995

Many of our members, and the elderly generally, who have occupied their flats for
many years and have paid their rentals regularly, are deeply distressed when
Sectional Title sales force them to vacate their homes and they have to find
alternative accommodation at their stage of life.  You can imagine how soul
destroying this experience can be.

We appeal to you, therefore, to include a clause in the new Constitution protecting
the elderly from this fate particularly those who are not in default of rentals.

Your assistance in this matter will greatly appreciated.

G G Fouric
Director

Ref:sectitle

Directors/Direkteure:J.  H.Visser(Chairman), Mrs/Mev.  C. H. Altinan(Vice-Chairnian),

S.C.A.Eckle G.G.Fourie,D.S.MacHardy,R.E.Snowden(O.B.E.) C.WaSSerfali(Mrs/Mev).

Member of International Federation on Ageing (I.F.A.)

international Institute on Ageing (United Nations)





ONCERNED FRIENDS OF THE FRAIL AND AGED

0/01/1995

RECOMMENDATIONS FOR THE SERVICE FOR SENIOR CITIZENS,
ESPECIALLY THE FINANCIALLY UNDERPRIVILEGED

AND THE FRAIL AND AGED

efore one can entertain any idea of service to the Seniors, the Financially Underprivileged and Frail and Aged
nd before any material requirements are to be met, the following ought to be seen to and put in place:-

1 Re-write the Aged Persons Act 81 of 1967 and amendments in 1971 and 1976 as the Act in its present state
does not protect the Aged financially and physically.

1 Revise the Nursing Act with a view to encompass supervision and standardise the training and qualifications
of carers in the Geriatric field.  Also selection of suitable persons is a must.  The Homes should not be
allowed to do their own type of training.

] Enact Legislation for the care of the Aged, Financially Underprivileged and the Frail and Aged especially in
homes/institutions, for the prevention of abuse. (Refer the Federal Legislation of America and the Barclay
Legislation of California, which is available from C.F.F.A.).

1 The appointment of a PUBLIC PROTECTOR/OMBUDSMAN to enforce the Act and Legislation and the
appointment of unpaid volunteer OMBUDSMEN to enable the problems of the Aged to be attended to in
institutions and in the community.

 the Aged are to be encouraged to stay in the community more affordable housing is needed such as that, that is
rovided, for example by Communicare which is then rented out.  But the Aged must be consulted, for each
ea/community requires different accommodation.  The State and the Communities (Churches, Service Clubs e.g.
otary and Lions) must be involved in the security, nursing care when required, adequate nutrition, meal delivery,
nd home care.

More affordable Frail Care facilities for the Financially Underprivileged and Frail and Aged as well as two
ubstantial meals per day (not fancy food) must be provided.  Frail Care facilities for the affluent are in place from
2000 onwards.  Serious changes must be made with regard to the high cost of Medicine.



We are aware that some of these items are being attended to.

his memorandum was handed to Mr E Rasool MEC Minister of
ealth and Social Services at the Consultative Meeting for
enior Citizens on 29 November 1994 at the Athlone Hall
thlone.



Kevin Gast  of GAST INTERNATIONAL

17 January 1995

           In response to your advertising campaign, we would like hereby to tender our support of the attached
contribution for the protection of mentally ill persons. It is a well known fact that these persons were
taken advantage of in the previous Government and we would like to prevent such inhuman treatment
re-occurring.

(1) Detention of mentally anguished, deranged or insane persons

Every person who is being detained on suspicion of being mentally anguished, deranged or insane and
who has not committed a punishable offence shall-

a) be considered sane until certified otherwise in a court of law.,
b) be informed promptly in a language which he or she understands of the reason for his or her detention;
c) be detained under conditions consonant with human dignity, which shall include at least a provision of

adequate nutrition, reading material and nonpsychiatric medical treatment;
d) have the right to refuse any form of mental treatment whilst awaiting judgment.,
e) have the right to consult with a legal practitioner of his or her choice, to be informed of this right

promptly and, where substantial injustice would otherwise result, to be provided with the services of a
legal practitioner by the state;

to be given the opportunity to communicate with, and to be visited by, his or her spouse or partner, next-of-
kin, religious counsellor and a medical practitioner of his or her choice.,
g) have the right to challenge the desirability of his or her detention in person before a court of law and to

be released if such detention is found to be undesirable;
h) as soon as it is reasonably possible, but not later than 48 hours after being taken into custody, if the

said period of 48 hours expires outside ordinary court hours or on a day which is not a court day, the
first court day after such expire, to be brought before an ordinary court of law and to be informed of
the reason for his or her further detention, failing which he or she shall be entitled to be released;

i) have recourse by way of appeal or review to a higher court than the court of first instance;
and
j) be institutionalized within a reasonable time after being certified insane.

(2) Dignity and security of mentally anguished, deranged or insane ]persons

No mentally anguished, deranged or insane person shall-

a) be subject to torture of any kind, whether physical, mental or emotional;
b) be subject to cruel, inhumane or degrading treatment or punishment;
c) be subject to servitude or forced labor.

(3) Voluntary institutionalization by mentally anguished or deranged persons

No mentally anguished or deranged person who has entered into voluntary institutionalization shall-



a) be detained against his or her will.

GAST INTERNATIONAL (Pty) Ltd
The Secretariat
The Constitutional Assembly
P 0 Box 15
CAPE TOWN
8000

Dear Sir/Madam

RE: NEW CONSTITUTION BASIC RIGHTS

In response to your advertising campaign, we would like hereby to tender our support of the attached contribution for
the protection of mentally ill persons.  It is a well known fact that these persons were taken advantage of in the
previous Government and we would like to prevent such inhuman treatment re-occurring.

MANAGING DIRECTOR

M.

Bankers: Standard Bank South Africa: Silverton
Offices: Bophuthatswana, Botswana, Swaziland

and Madagascar
Protected by Registered Trade Marks and Patents

A.4.q mcc.



OFFICIAL LETTER OF PETITION FOR TRANSMISSION TO THE
CONSTITUTIONAL ASSEMBLY, GIVEN TO THE PORT ELIZABETH
TRANSITIONAL LOCAL COUNCIL ON SATURDAY 27 MAY 1995 BY THE
ORGANISERS OF THE MARCH FOR MORALITY AT A PRAYER RALLY
HELD OUTSIDE THE PORT ELIZABETH TOWN HALL

We, the Christian Community of Port Elizabeth hereby wish to lodge this as a letter
of petition against the following issues which we absolutely object to and view a
infringement of the rights of the citizens of South Africa.

The issues are:

1.   THE LEGALISATION OF ABORTION ON DEMAND

We as the Christians of Port Elizabeth totally reject the Ministry of  Health’s
proposed plans to legalise Abortion on demand.  We hereby declare that abortion is
murder and should be seen as a criminal offence.  We also refute as blatant
manipulation, the statistics released by the department of Health as grossly over
exaggerated.  We call for an end to abortions being performed on mothers who are
HIV positive as medically proven statistics show that 3 out of 4 children born of HIV
positive mothers do not have the virus.  Those performing such abortions are acting
outside of the present law.  We suggest that the Church, partly funded by the
government could assist with the teenage pregnancy problem.  Please solve the
adoption problem by stopping abortion on demand.

2.   PROPOSAL FOR SOUTH AFRICA TO BECOME A SECULAR STATE

Chapter 3 of the Constitution, the Bill of Human Rights, guarantees the freedom of
religion and not freedom from religion.  We hereby object to the proposal that South
Africa become a Secular State, in which all religious groups would be banned from
using state buildings for their activities, and all religious leaders would be banned
from any state or government post.  This is nothing more than blatant and immoral
discrimination against Christianity.  In South Africa 70% of people are Christian
(SABC statistics).  If South Africa became a Secular State, this would destroy the
ministry of Youth For Christ, Scripture Union, Student Christian Ministries (SCM's),
Student Christian Associations (SCA's) and Christelike Studente Verenegings
(CSV's), as they will no longer have access to state schools.  This will take God out



of the schools.  We object to this.  We demand that the rights of the majority of
Christians in South Africa be respected and that the clause "In humble submission to
Almighty God be included in the New Constitution." This is our sincere request.
(What has happened to Majority Rule Democracy?)

3.      PORNOGRAPHY

We, as the Christians of Port Elizabeth, reject the proposed new pornography
legislation being proposed by the Ministry of Home Affairs, which will legalise every
form of pornography including bestiality, Paedophilia and incest etc.  We challenge
the governments proposed new rating system as being nothing more than pathetic
justification for allowing moral degradation and we question it's validity as they are
unable to enforce the current rating system.  We also demand that the government
take cognisance of the direct link between pornography and violent crime such as
Rape, Incest, and Paedophilia.

Pornography is an infringement on Women's Rights and leads to women being treated
as sex objects and not as valuable equals in society.  We reject all pornography as a
social evil and disease and ask for it's removal.  Please consider the following facts as
evidence to support our call:

* Since the present proliferation of pornography in South Africa was allowed,
reported cases of child abuse have increased by over 50% a year!
(UCANEWS, April 1993)

* American serial killer, Ted Bundy, declared in an interview given on the night
before his execution that pornography was the common factor between all the
serial killers and violent criminals that he had come into contact with during his
eight years in jail.  And Bundy warned that the pornography that had led him
on the addictive path to becoming a mass murderer was mild compared to the
material now available.

* Pornography is a $20-billion-a-year industry world-wide, which is 85%
controlled by organised crime.

* Testimony presented to the US Attorney General's Commission on
Pornography led them to unanimously declare that hard core pornography is a
“manual of rape".



* 2 444 cases of rape (under the age of 14) were reported to the police during the
first six months of 1993 in South Africa.  Compared to 3 639 for the whole of
1992.  Of the 2 444 cases, 420 were reported in the Western Cape, making the
Peninsula the worst rape area of the country.  The national figure has been
rising steadily since 1988 (i.e. Since porn became widely available in SA).
The 639 cases in 1992 represented a 114% increase in four years.

(Argus, 27/9/93)

* In an experimental clamp-down in Oklahoma City between 1983 and 1989,
150 of 163 sexually related businesses were closed down.  During, that period,
the rape decreased by 27% in this city while increasing by 19% in the state
overall where this legislation was not being enforced.  Robert Macy, chief
lawyer said: "The only thing we did different was to enforce the laws against
pornography." This report Macy, led to the prevention of over 1 000 rapes!

* The SA police statistics report that the number of rapes reported totalled up to
27 056 in 1993.  This was 3 000 more than in 1992 and nearly doubled the
1986 statistics.  The police estimated that for every rape reported another 35
go unreported, which could bring the total number of rapes to as high as 950
000

* According to predictions in South Africa, 1 in 3 women would expect to be
raped, 1 in 4 girls and 1 in 7 boys to be sexually molested.

4.      CRIME AND VIOLENCE

We, the Christians of Port Elizabeth, seriously question the Government's ineffective
attempts to stamp out crime and violence.  We also demand that politically motivated
crime be treated as crime and that politics not be used as an excuse for violence.  We
condemn the violence in KwaZulu Natal, as well as the taxi violence and call for
strong handed intervention.  We call for the government not to allow the Legal
System to be compromised by the Human Rights Culture, and call for the
reinstatement of Biblically based law and call for strong determined leadership from
President Mandela to ensure this.  Minister Dullah Omar's recent statement in favour
of automatic amnesty for all liberation fighters is nothing more than blatant
discrimination and is a poor reflection on the governments desire for transparency in
the truth and reconciliation commission.

5.      SEXUAL ORIENTATION



We call on the Government to remove the clause in the Interim Constitution which
guarantees equality of sexual orientation.  We ask for this clause to be excluded form
the Final Constitution.  We do not accept the granting of Special Rights to protect
persons involved in immoral practice such as Homosexual Practice, Sodomy,
Bestiality, Incest and Paedophilia.  We ask the that Government expose the evils of
the organisations such as Playboy International, and the Rene Guyon Organisations
(Motto : Eight is too late advocating sodomy), which we as the Christians believe to
be behind the move to get the Sexual Orientation Clause included in the
Constitution.(Reismann, Judith A, Soft Porn plays Hard Ball, 1991)

6.      SOCIAL INJUSTICE

We, as the Christians of Port Elizabeth, demand that the government deal with the
problems of economic and social oppression which the people of South Africa are
currently experiencing.  The Government’s getting the country into huge foreign debt
and 29% of the budget is still being spent on paying the interest of that debt.  The
Reconstruction and Development Programme should not be used by any party as a
political tool to gain votes.  All parties should be allowed access to funds so that all
people can get involved in the RDP.  The needs of all communities need to be
addressed.  To the Port Elizabeth Town Council, we ask "Why is it not made public
that the R72 million given by Central Government is less than one third of the R300
million needed for RDP Projects for the next year?  If the city of Port Elizabeth has to
make up the R228 million shortfall, as said by TLC Chairman, Nceba Faku recently.

We object to the deception of the people of South Africa by the government which is
also effectively just another 'gravy train'

7.     RACIALISM

Racism in any form is wrong and we strongly condemn this as an evil which must be
irradiated from society.  Any act which discriminated against a person because of
their race should be outlawed.

8.     SATANISM

We are very concerned about the detrimental increase of Satanism in South Africa
and in particular in the Eastern Cape.  We are under no illusions that attempts will be
made to legalise Satanism by declaring it a formal religion.  We totally reject this



happening as it is an anti-religion (anti-Christianity).  Satanism should be outlawed
because of it's known association with murder, drug, pushing, rape and sodomy.  We
believe that our children should be protected.  Freedom of rights is not licence.

9.     GAMBLING

We totally reject lotteries and the like as a cheap immoral way of funding government
spending.  Gambling is a rampant scourge on society where one man's gain is another
man's loss.  Gambling becomes an addiction that cripples families and individuals and
worsens poverty and crime.  We believe that the majority of the population do not
want gambling legalise.

10.    DRUGS

We call on the government to enforce stricter penalties on gangsterism and
particularly on those who are bringing all sorts of illegal drugs into this country.  We
reject the NACOSA plans proposals that the drug laws should be relaxed and that
South Africa should decriminalise drug use along the lines of the Dutch model.  We
further call for stronger customs controls.

We thank God for the good changes that have and are happening in our country.  Our
concern is that we in our New Constitution would not in any way wilfully shut God
out by blatantly secularising our nation, We would challenge the government to hold
a referendum on all these issues.  We look forward to a public response on these
matters.  We will continue to pray that God would grant the government wisdom as
they govern our nation in this period of transition.

Signed at Port Elizabeth on  this the 27th day of May by:

CHAIRMAN’S SIGNATURE AND FOUR OTHER SIGNATURES



VAAL RIVER RURAL COUNCIL

3 February 1995

The Vaal River Rural Council would like to have the following principles inter alia to be included in

the new constitution.

1. That the diversity of peoples with their different languages and cultures shall be acknowledged

in the country, and that space shall be created for every people which desires to do so to aspire

to self-determination.

2. That the continued existence of the present volkstaat council- be guaranteed, in order that this

body may be instrumental. in guiding those peoples that desire it to one or another form of

independence.

Yours truly

W.H. TOLMAY

SECRETARY



       UNIVERSITY OF SOUTH AFRICA

7 FEBRUARY 1995

I should like to impress on the Constitutional Assembly that, regarding the drafting of new constitutions, very relevant
examples are to be found in the Latin American and Iberian countries.

Arising from my own research, I should like to point out that perhaps the best example of a highly successful and
workable constitution is to be found in postFranco Spain.  In this case, please take note that such a remarkable
constitution was created by a handful of experts , and not by a large assembly.

On the other hand, the constitution of Brazil of October 1988 has been considered the most liberal in the world.  It was
created by elected members of congress (about 680 persons).  However, this constitution proved unworkable and since
about two years Congress has been looking into various amendments, a process that will be dragging on for a very long
time to come.

My recommendation is, therefore, that the Spanish model should be seriously considered, as it provides a flexible and
solid foundation for the peaceful development of the nation.

Please find attached a copy of our publication Constitutional Transition - Latin American and Iberian Experiences:
Relevance for South Africa for your information.

ZELIA ROELOFSE-CAMPBELL
HEAD

CONSTITUTIONAL  TRANSITION

Latin American and
Iberian experiences: Relevance for South Africa

A collection of papers delivered at an international conference held at the University of
South Africa, Pretoria, on 25 September 1993

Unisa Centre for Latin American Studies



VerLoren van Themaat Centre
University of South Africa

[FOR  CONFERENCE PAPERS, REFER TO CONSTITUTIONAL ASSEMBLY RESOURCE CENTRE, REGIS HOUSE, CAPE TOWN  OR
APPLY TO UNISA CENTRE FOR LATIN AMERICAN STUDIES]



ASSOCIATION OF REGIONAL LOCAL GOVERNMENT OF SOUTH AFRICA

INDEX

EXECUTIVE SUMMARY

1.    A DEFINITION OF CONCEPTS USED IN THIS SUBMISSION

2. INTRODUCTION

3. IDENTIFICATION OF THE CONSTITUTIONAL PRINCIPLES CONTAINED IN
SCHEDULE  4: MOST RELEVANT TO LOCAL GOVERNMENT.

4. AN INTERPRETATION OF THE CONSTITUTIONAL PRINCIPLES CONTAINED
IN SCHEDULE 4: MOST RELEVANT TO LOCAL GOVERNMENT.

5. CONSIITUTIONAL ASPECTS MOST RELEVANT TO REGIONAL LOCAL
GOVERNMENT.

6. CRITICAL COMPARISON OF SCHEDULE 4 AND THE REGIONAL LOCAL
GOVERNMENT POSITION TO CHAPTER 10 OF THE CURRENT CONSTITUTION.

EXECUTIVE SUMMARY

1.1 The constitutional principles contained in Schedule 4 of the current constitution
and the concept that a constitution provides for local government in a separate chapter
is supported.  Chapter 10 of 'the current constitution however, is in conflict with the
constitutional PRINCIPLES contained in Schedule 4 in many significant areas which
need further attention.

1.2 The areas of the new text of the constitution that needs most attention are:



1.2.1 The allocation of powers and functions to local govemrrent and to different
categories of local government.

1.2,2    The economy of local GOVERNMENT.

1.2.3 aspects of local government financing.

1.3 The allocation of powers and functions to local government and to the different
categories of local government.

This document proposes:
1.3.1 that the constitution must provide for a framework regarding the entrustment of
powers and duties to local government in such way as to prohibit the competent
authority's non-entrustment of functions to local government, and to ensure that local
government functions are entrusted to the appropriate categories of the local
governments.

1.3.2 That the categories of local government powers and functions must provide the
basis for the distinction between the different categories of local government.

1.4.       The autonomy of local government

This document proposes:

1.4.1 That local government must receive its autonomy from the constitution and not
from another level of government.
1.4.2 That the autonomy of local government should be ,'intrinsically  occupied to
',powers and Functions.

1.5.       Aspects of local government FINANCING

This document proposes:

1.5.1 That local govemment's sources of revenue must be protected from exploitation
by other levels of government.



1.5.2 That local govemment's right to share in revenue collected nationally be properly
defined and protected.

CHAPTERI:
1 A DEFINITION OF CONCEPTS USED IN THIS SUBMISSION

1.1 BASIC MUNICIPAL SERVICES

Those basic services traditionally performed by primary local authorities

1.2 LOCAL GOVERNMENT

That portion of government consisting of metropolitan and non-metropolitan government

1.3 METROPOLITAN GOVERNMENT

That category of local government which operates in Metropolitan areas which consists
of Metropolitan Councils and Metropolitan Sub-structures.

1.4 NON-METROPOLITAN GOVERNMENT

That category of local government which operates in non-metropolitan areas which
consists of regional local governments (Regional Councils) and Primary Local
Government (Primary Local Authorities)

1.5 PRIMARY LOCAL AUTHORITIES

Those local government bodies of which primary local government consists of.

1.6 PRIMARY LOCAL GOVERNMENT

Primary local government is that category of local government which, in its area is
tasked with the provision of basic municipal services and such other powers and
functions as can most effectively be performed and exercised at primary local level.
1.7 REGIONAL LOCAL AUTHORITIES

Those Regional local government bodies of which regional local government consist of.

1.8 REGIONAL LOCAL GOVERNMENT

A regional local government is the non-metropoiftan counterpart of a metropolitan
government and whose area consist of the areas of jurisdiction of more than one primary



local government.  Regional local government shall be tasked with the performance of
local government functions which are not appropriately performed at primary local
govemment level as well as functions of a more developmental nature in its wider sense.

CHAPTER 2

INTRODUCTION
2.1 This submission is made by the Association of Regional Local Government in
South Africa on behalf of its members being 'the Non-Metropolitan Regional Local
Government Institutions in the various provinces.  Every existing Regional Local
Government is a member of this Association.

Our members include all the Regional Services Councils, Joint Services Boards
established in terms of the Regional Services Council Act (Act No. 109 of 198@-) and
the Kwazulu\Natal Joint Services Act, (Act 84 of 1990) respectively as well as District
Councils, Services Councils and Subregional Councils known as Regional Councils
established in terms of the Local Government Transition Act, (Act No. 209 of 1993).

This Association was the first South African Local government Association admitted to
the International Union of Local authorities as a -member.

2.2 This submission is made on the basis that the principles contained in Schedule 4
of the Constitution of 'the Republic of South Africa (Act No. 200 of 1993), hereinafter
referred to as the Current Constitution, shall be binding on the constitutional assembly in
their drafting and adoption of a new constitutional text (hereinafter referred to as the new
constitution).

2.3 The submission shall therefore be based on the principles as contained in
Schedule 4 (supra).

2.4 Although the submission will not specifically refer to each and everyone of the 34
principles contained in Schedule 4, the universal application of these principles to local
government is acknowledged.

2.5 This submission acknowledges the basic requirement of any constitution to
govern the relationship between government, its people and the different levels of
government and the interrelationship between the different levels of government.

2.6 The drafting of a new constitution provides an opportunity for creating uniform
terminology in relation to local government.



2.7 This document will attempt to identify those constitutional principles contained in
Schedule 4 of the current constitution most relevant to Local Government.  It will offer
interpretations of certain aspects of the identified principles which is believed would
have a significant effect on the drafting of the new constitution.

Chapter 5 of this document will air constitutional aspects most relevant to the regional
local government and must be read in conjunction with our interpretation of the
constitutional principles contained in Schedule 4. It will add certain perspectives on
regional local government not necessarily provided for in the constitutional principles
which are not in conflict with the said principles.

Chapter 6 offers a critical comparison of Schedule 4 and the regional local government
position to Chapter 1 0 of the constitution and must therefore be read in conjunction with
Chapters 4 and 5.

3. IDENTIFICATION OF THE CONSTITUTIONAL PRINCIPLES CONTAINED IN
SCHEDULE  4: MOST RELEVANT TO LOCAL GOVERNMENT.

It is accepted that all the principles contained in Schedule 4 are in some way relevant to
Local Government.  The following principles, however are identified as those principles
which will mostly determine the new text of the Constitution regarding local government.
Principles number XVI, XX and XXIV together must form the nucleus of the new text of
the constitution, regarding local government.

The Constitution of South Africa shall provide for the establishment of one sovereign
state, a common South African citizenship and a democratic system of government
committed to achieving equality between men and women and people of all races.

Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil
liberties, which shall be provided for and protected by entrenched and justiciable
provisions in the Constitution, which shall be drafted after having given due
consideration to inter alia the fundamental rights contained in Chapter 3 of this
Constitution.



The Constitution shall be the supreme law of the land.  It shall be binding on all organs
of state at all levels of government.

Vill

There shall be representative government embracing mufti-party democracy, regular
elections, universal adult suffrage, a common voters' roll, and, in general, proportional
representation.

lx

Provision shall be made for freedom of information so that there can be open and
accountable  administration at all levels of government.

X

Formal legislative procedures shall be adhered to by legislative organs at all levels of
government.

xiii

The institution, status and role of traditional leadership, according to indigenous law,
shall be recognised and protected in the Constitution.  Indigenous law, like common law,
shall be recognised and applied by the courts, subject to the fundamental rights
contained in the Constitution and to legislation dealing specifically therewith.

Provisions in a provincial constitution relating to the institution, role, authority and status
of a traditional monarch shall be recognised and protected in the Constitution.

[Constitutional Principle Xill substituted by s. 2 of Act 3 of 1994.]

xvi

Government shall be structured at national, provincial and local levels.

xvii



At each level of government there shall be democratic representation.  This principle
shall not derogate from the provisions of Principle XlII.

xix

The powers and functions at the national and provincial levels of government shall
include exclusive and concurrent powers as well as the power to perform functions for
other levels of government on an agency or delegation basis.

xx

Each level of government shall have appropriate and adequate legislative and executive
powers and functions that will enable each level to function effectively.  The allocation of
powers between different levels of government shall be made on a basis which is
conducive to financial viability at each level of government and to effective public
administration, and which recognises the need for and promotes national unity and
legitimate provincial autonomy and acknowledges cultural diversity.

XXIV
A framework for local government powers, functions and structures shall be set out in the
Constitution.  The comprehensive powers, functions and other features of local
government shall be set out in parliamentary statutes or in provincial legislation or in
both.

xxv

The national government and provincial governments shall have fiscal powers and
functions which will be defined in the Constitution.  The framework- for local government
referred to in Principle XXIV shall make provision for appropriate fiscal powers and
functions for different categories of local government.

xxvi

Each level of government shall have a constitutional right to an equitable share of
revenue collected nationally so as to ensure that provinces and local governments are
able to provide basic services and execute the functions allocated to them.

xxvii



A Financial and Fiscal Commission, in which each province shall be represented, shall
recommend equitable fiscal and financial allocations to the provincial and local
governments from revenue collected nationally, after taking into account the national
interest, economic disparities between the provinces as well as the population and
developmental needs, administrative responsibilities and other legitimate interests of
each of the provinces.

4. AN INTERPRETATION OF THE CONSTITUTIONAL PRINCIPLES CONTAINED
IN SCHEDULE 4: MOST RELEVANT TO LOCAL GOVERNMENT.
In this discussion only a basic interpretation of those aspects of the above-mentioned
principles which are directly relevant to Local Government will be offered.

4.1 AD PRINCIPLE 1

4.1.1. This principle read with principle ]V and XVI requires the constitution as the
supreme law of the land to provide for a democratic system of government (structured at
national, provincial and local levels)

4.1.2. It requires the constitution to create this democratic system of government.

4.1.3. It does not provide for government itself (Provincial or National Government) to
create a democratic system of government (Local Government).

4.2. AD PRINCIPLE 11

This principle read with principle Vill requires the constitution to provide for universally
accepted rights which include the right to vote at regular elections for a representative
government.  This means that government being structured on three levels must exist for
every citizen.  This requires the creation of Local Government throughout the entire
country.

4.3. AD PRINCIPLE IV

The constitution being the only supreme law of the land is the only suitable mechanism
to effectively regulate the relationship between the different levels of government.

It is therefore wholly inappropriate to allow subordinate legislation (including provincial
constitutions) to regulate the relationship between the different levels of government.  If
this principle is read in conjunction with principle XX R is apparent that the constitution
itself shall regulate the relationship between the different levels of government.



The constitution shall provide for the creation of representative government (Local
Government) complying with the requirements of mufti-party democracy, regular
elections, universal adult suffrage, a common voters' roll, in general, proportional
representation.  It should be noted that proportional representation is not the absolute
and only possible form of representation.  It is to be noted that indirect representation,
especially at the level of regional local government, may also be regarded as democratic
representation.  The 60140 representation as provided for in the Local Government
Transition Act, (Act No. 209 of 1993, as amended) does include an element of
proportional representation and is therefore in line with the constitutional principles.

4.4. AD PRINCIPLE VIII

The constitution must guarantee representative government at all levels', embracing
multiparty democracy, regular elections, universal adult suffrage, a common voters roll
and in general proportional representation.  Representative government therefore does
not only have to consist of directly elected proportional representation.  Indirect
representation at the appropriate levels of local government is therefore not excluded in
terms of this principle.

4.5. AD PRINCIPLE IX

This principle requires the constitution to make provision for freedom of information so
that wherever a government administration exists such administration shall be open and
accountable.

4.6. AD PRINCIPLE X

This principle read with principle XXIV requires the constitution to provide for a
framework with regard to the legislative process of Local Government.  The process of
higher levels of government, legislating over other levels of government where such
level is competent to do so, must be provided for in the constitution, in order to afford
each level of government a measure of protection.  When this principle is compared with
the requirements of principle XX it seems that each level of government is entitled to
protection of his appropriate and adequate legislative and executive powers and
functions that will enable K to function effectively.

4.7. AD PRINCIPLE XlIl

The institution, status and role of traditional leadership (also with regard to their role in
Local Government) shall be recognised and protected in the Constitution.



This principle, read with principle XVII specifically excludes the requirements of
democratic representation in the realm of traditional leadership, whereit does not affect
fundamental rights.

Because of the difficult constitutional relationship between democratically elected
government and the hereditary tribal system (which could also in some aspects be
considered a form of local government) it is prudent for the constitution to adequately
regulate this concept.

4.8. AD PRINCIPLE XVI

4.8.1. The constitution must provide for the structuring of government at national,
provincial and local levels.  It would be therefore inappropriate to allow any of these
levels to solely control the structuring of government on any of the other levels.  The
framework referred to in principle XXIV must therefore be sufficiently defined to actually
structure local government.

4.8.2. Local Government shall be a form of government and may not be reduced to
merely an administration.  It shall therefore possess ail essential elements of a
government and shall be autonomous with regard to its functions.

4.8.3. This principle is further expanded in the interpretation of principle XX which
provides for the functional structuring of government.

4.9. AD PRINCIPLE XVII

It requires the constitution to create the opportunity for a democratic representation also
at local government level which implies a local government for all areas.  The exception
to this principle also acknowledges the role and status of traditional leadership in the
sphere of local government.

4.10. AD PRINCIPLE XIX

National and provincial levels of government shall have the power to perform functions
for other levels of government on an agency or delegation basis.  This principle
specifically does not allow other levels of government to usurp the functions of local
government.  It specifically provides that local government shall, even when other levels
of government perform its functions, still remain the principal responsible for as function.
The constitution must therefore guarantee local government to remain the principal



responsible for its functions and must allow k to determine the mandamus in terms
whereof such agency or delegation shall operate.

This principle implies autonomy for each level of government in relation to its functions.

4.11. AD PRINCIPLE XX

4.1 1.1. The specific reference of applying this principle to "each level of government"
accentuate the application of this principle to local government as well.

4.11.2. It guarantees each level of government appropriate and adequate
legislative and executive powers and functions to enable each level (including local
government) to functions effectively and when it renders as public administration
effectively.

4.11.3. It requires the constitution to protect these powers and functions of each
level  of government vis-a-vis any other level of government.

4.11.4. Such constitutional protection must guarantee each level of government
autonomy regarding those legislative and executive powers necessary for its effective
functioning.

4.11.5. This principle entrenches the right of each level of government when K
function effectively.

4.11.6. The constitution is further required to provide a basic mechanism in terms
whereof powers can be allocated between different levels of government (including local
government).

4.11.7. This mechanism is based on a test regarding the financial viability at each
level of government regarding the performance of the function and the effective public
administration of such function.  This test must be entrenched in the constitution, to
which all levels of government are subject, when powers are allocated.

4.11.8. This principle effectively qualifies the autonomy of each level of
government vis' a vis' any other.



4.12. AD PRINCIPLE XXIV

4.12.1. This principle must not be read in isolation and is further informed by
principle  XX and other relevant principles of Schedule 4 of the Constitution.

4.12.2. This principle empowers both central and provincial government to provide
for the comprehensive powers, functions and other features of local government. it does
however not provide a free hand to national and provincial government to legislate for
local government.  Their legislation shall comply with the framework for local government
as entrenched in the constitution.

4.12.3. The framework shall provide for local govemment's powers, functions and
structures and, when read with principle XXV, the framework shall also provide for local
govemment's appropriate fiscal powers and functions.

4.12.4. This framework will have to be sufficiently comprehensive to comply with
the requirements of the other constitutional principles discussed in this document.

4.12.5. This framework will have to be sufficient to effectively entrench the position
of local government vis a vis other levels of government.

4.13. AD PRINCIPLE XXV

4.13. 1. The framework for the fiscal powers and functions for different categories of
local government must be entrenched in the constitution.

4.13.2. The framework must be sufficiently clear to ensure appropriate fiscal
powers and functions for the different categories of local government including the power
to raise appropriate levies and taxes.

4.13.3. The principle of different categories of local government must therefore be
entrenched also with specific reference to their different fiscal powers and functions.

4.14. AD PRINCIPLE XXVI

4.14.1. The constitution must entrench each level of government including local
governments right to an equitable share of revenue collected nationally so as to ensure
that local governments will be able to provide basic services and execute the functions
allocated to them.



4.14.2. This constitutional right must be sufficiently dear to allow the financial and
fiscal commission to define the quantum of the share for local government.

4.14.3. This constitutional right prohibits the allocation of functions to local govern-
ment where R is not also provided with funding to execute such functions.

4.14.4. This principle entrenches local govemment's rights to provide for basic
services even where such local government is financially not able to perform these basic
services.

4.14.5. This principle oblige the Fuscus to assist local government financially in its
provision of basic services.

4.14.6. This principle does not allow any other level of government to share in
revenue collected at local government level.

4.15. AD PRINCIPLE XXVII

This principle afford each Province (not each provincial government) the constitutional
right of representation on the financial and fiscal commission.  Local governments, being
essential components of each province, should therefore be included in the
representation of such province.  This is especially so as local governments are specific
beneficiaries of revenue collect nationally.

5. THE CONSTITUTIONAL ASPECTS MOST RELEVANT TO REGIONAL LOCAL
GOVERNMENT.
5.1. THE NATURE OF THE PROVINCIAL SYSTEM AND (REGIONAL) LOCAL
GOVERNMENT.

5.1.1. Local government shall have the nature of an autonomous government in respect
of its own unique powers and functions.

5.1.2. The provincial govemment's authority to legislate for regional local government
within the parameters of the constitution is accepted, where such legislation does not
intrude on regional local govemment's autonomy with respect to the performance of Its
own powers and functions.  It is therefore necessary for the constitutional framework
(regarding the creation of local government) to be sufficiently clear In order to protect
regional local government's autonomy In respect of h own powers and functions and also
to achieve some uniformity regarding regional local government structures on a national
basis.

5.1.3. The constitutional framework of local government must provide for categories of
metropolitan and non-metropolitan governments.  Each category shall consist of primary
and regional structures.  The division between the two categories of local government



shall be based on the division between primary" local government functions and those
local government functions that may more effectively be performed on regional level.

local Government level

Metropolitan Local Government Non-Metropolitan Local Government (for Metropolitan
Areas) (for Non-Metropolitan Areas)

Regional Metropolitan Metropolitan Primary Regional local
Primary Local
Government local Government Government Government
(Metropolitan Councils) (Metropolitan Substructures) (Regional

Councils) (Primary Local Authorities)

5.1.4. The allocation of powers between provincial and local government must be made
on a basis which is conducive to financial viability of the performance of such functions
at each level of government and to the effective public administration of such functions.
Provincial government should therefore be confined to the performance of its own
functions.

5.2. ALLOCATION OF POWERS

5.2.1. The allocation of powers (and functions) among different categories of local
government shall be made on a basis which is conducive to the financial viability of the
performance of such powers (and functions) at each level of government and to the
effective public administration of such functions.  Autonomy can only be claimed In
respect of such functions allocated to local government on the above-mentioned basis.

5.2.2. Every primary local government shall be charged with the responsibility to provide
and administer basic municipal services and such other services which may best be
performed at the primary level of local government.  Where such primary local
government is unable to perform any of its functions, such functions may be performed
by another level of government.  The performance of these functions by another local
government must not absolve the primary local government from Its obligation in this



regard.  Every local government shall have a constitutional right to an equitable share of
revenue collected nationally as to enable R to provide basic municipal services.

5.2.3. Regional local government must remain a part of local government separated
from Primary Local   Government by the nature of its functions and sources of revenue.
Regional local government must primarily be directed towards a developmental role,
performing and executing powers and functions which could at best be performed and
executed on a regional basis.

5.2.4. The necessity for other local government to render municipal services inside
another primary local govemment's area should be accepted, where such primary local
government is unable to perform Its functions, without removing the primary political
obligation to ensure access to its residence for such services from that primary local
government to render such services.  When that primary local government is in a
position to perform its functions in a financially viable manner and when R is able to
provide effective public administration regarding such function K may then perform the
function, in an autonomous manner.

5.2.5. Regional local government must be allocated developmental powers and
functions

5.3. LEGISLATIVE COMPETENCE

Regional Local government shall have sufficient legislative competence to perform its
own powers and functions in an autonomous manner.  It is necessary to clearly entrench
this aspect in the constitution itself.

5.4. PROVINCIAL LEGISLATIVE AUTHORITY EXCLUDING ELECTORAL SYSTEM

The provincial legislative authority may not encroach onto the autonomy of local
government, wherein local government is autonomous.

5.5. PROVINCIAL EXECUTIVE AUTHORITY

No comment.



5.6. LOCAL GOVERNMENT (TO BE READ WITH PARAGRAPH 5 AS A WHOLE)

5.6.1. Primary local authorities and regional local authorities must be established for all
areas, including  rural areas.

5.6.2. Primary local govemment's right of representation at regional local government is
to be protected.

5.6.3. The role of traditional authorities as a form of local government is to be protected.

5.6.4. A primary local government may exist even where it is unable to perform any local
government  functions.  In such a case the roll of this local government is to provide the
residents of the area with a mechanism for expressing their political will.  Such a
government may (with the assistance of the regional local government) provide access
to basic municipal services to its residents and may later develop into a fully functional
primary local government, at which stage R may appoint its own administration.

5.7. ELECTORAL SYSTEM FOR LOCAL GOVERNMENT

5.7.1. In order to complete the full spectrum of democratic rights all the electorate in the
country should not only be able to vote for government structures at national and
provincial levels but also at all local government levels.

5.7.2. The concept of ward representation and proportional representation must be
entrenched in the constitution as appropriate for primary local government.  To afford
primary local government representation in regional local government, indirect
representation is not inconsistent with the principles of democracy.

5.8. FINANCIAL AND FISCAL RELATIONS

5.8.1. The form of taxation appropriate to primary local government must be based on
the same principles everywhere in local government, whether in metropolitan or non-
metropolitan areas.  Similarly, the appropriate taxation for regional local government
must also be based on uniform principles, whether such taxation is raised in metropolitan
areas or non-metropolitan areas.  The appropriate taxation for primary local government
is different to the appropriate taxation for regional local government.  Any level of



government must be prohibited from levying taxes more appropriately levied by other
levels.

5.8.2. In order to fully perform Its developmental functions regional local governments
shall have an equitable share of revenue collected nationally.

5.8.3. Decision-making in any;ocal government regarding the adoption of a budget shall
be decided by a resolution by that local government adopted by a majority of at least
two-thirds of its members.  Other resolutions may be adopted by simple majority.

6. CRITICAL COMPARISON OF SCHEDULE 4 AND REGIONAL LOCAL
GOVERNMENT POSITION TO CHAPTER 10 OF THE CURRENT CONSTITUTION.

CHAPTER 10 OF THE CURRENT CONSTITUTION

SECTION 174: ESTABLISHMENT AND STATUS OF LOCAL GOVERNMENT

174     Establishment and status of local government

(1) Local government shall be established for the residents of areas demarcated by
law of a competent authority.

Comment.,

The constitutional principles hereinafter refereed to as the principles (vide supra) require
that the constitution itself shall establish local government.

(2) A law referred to in subsection (1) may make provision for categories of
metropolitan, urban and rural local governments with differentiated powers, functions
and structures according to considerations of demography, economy, physical and
environmental conditions and other factors which justify" or necessitate such categories.

Comment.,

The consfitution, and not a law of a competent authority, must make provision for
categories of metropolitan, regional, urban and rural local governments with differenfiated
powers, functions and "structures.  A competent authority may, however, provide extra
criteria not in conflict with the constitution through the demarcation of local government in
terms whereof it must establish each local government.



It may be appropriate to provide for broad demarcation criteria and a specific
demarcation process in this
of the constitution.

The categories of local government must be based on categories of powers and
functions to be performed by each category of local government.

The constitution should provide the the following categories of local government powers
and functions..

(a) Basic municipal services.

(b)      Local government functions which are suitable to be   performed at local
government level.

(C) Local government functions which are more appropriately performed at regional
level, including functions which are of a more developmental nature.

The constitution should provide for the obligation of any local government to perform the
first two categories of functions and for regional local government to the the latter.  This
division of functions should form the basis of the division between primary local
government and regional local government

A competent authority must be constitutionally obliged to entrust every local government
power and function to be performed in any local government area to a local government.
The basis of this entrustment must be entrenched in the constitution in terms whereof the
entrustment shall be conducive to the financial viability of the performance of each such
function by such local government and to the effective public administration of each such
function, as envisaged in principle M.

(3) A local government shall be autonomous and, within the limits prescribed by or
under law, shall be entitled to regulate its affairs.

Comment.,
A local government shall be autonomous with regard to its own functions.
The constitution must effectively entrench local govemment's autonomy with regard to its
own functions. The allocations of powers and functions between different categories of
local government shall be made on a basis which is conducive to the financial viability of
the performance of such functions at such category of local government and to effective
public administration of such functions at such level of government



A local government shall be entitled to regulate its affairs to give effect to its autonomy.
This principle must be entrenched in the constitution.

(4) Parliament or a provincial legislature shall not encroach on the power, functions
and structure of a local government to such an extent as to compromise the fundamental
status, purpose and character of local government.

Comment.,

Parliament or a provincial legislature shall not encroach on the power and functions for
witch local government is autonomous or on the powers of local government as provided
for in this constitution.

(5) Proposed legislation which materially affects the status, powers or functions of
local governments or the boundaries of their jurisdictional areas, shall not be introduced
in Parliament or a provincial legislature unless it has been published for comment In the
Gazette or the Provincial Gazette, as the case may be, and local governments and
interested persons, Including organised local government, have been given a
reasonable opportunity to make written representations in regard thereto.

Comment.,

This principle is in direct conflict ~ the constitutional principles contained in Schedule 4 it
is suggested that the status of local govemment as a government be clearly spelt out.

SECTION 175: POWERS AND FUNCTIONS OF LOCAL GOVERNMENT

175      Powers and Functions of Local Government

(1) The powers, functions and structures of local government shall be determined by
law of a competent authority.

Comment

The principles in terms whereof a competent authority shall be obliged to allocate local
government functions to local government must be entrenched in the constitution, see
comments regarding Section 174 (supra).

(2) A local government shall be assigned such powers and functions as may be
necessary to provide services for the maintenance and promotion of the well-being of all
persons within its area of jurisdiction.

Comment.,



The division of powers between local government and other levels of government shall
be made on a basis which is conducive to the financial viability of a performance of any
such power at such level Of government ~ to effective public administration of such
powers at such level of government

The constitution shall further provide for a clear criteria in terms whereof local
government functions are to be divided between the different categories of local
government See the comments In Section 174 in this regard.

 (3) A local government shall, to the extent determined In any applicable law, make
provision for access by all persons residing within its area of jurisdiction to water,
sanitation, transportation facilities, electricity, primary health services, education,
housing and security within a ode and healthy environment, provided that such services
and amenities can be rendered in a sustainable manner and are financially and
physically practicable.

comment.'

The constitution shall entrench primary local government obligations in affording its
people access to basic municipal services.  It must, however, allow other local
governments to render such services in appropriate cases and it must entrench local
govemment's right to an equitable sham of revenue collected nationally to perform these
services in a sustainable manner.

(4) A local government shall have the power to make bylaws not inconsistent with this
constitution or an Act of Parliament or an applicable provincial law.

Comment:

Local government shale have the constitutional power to make regulations in accordance
with its autonomy.  A local government shall also have the power to make regulations not
inconsistent with the constitution or an act of parliament or an applicable provincial law.

(5) A local government shall have such executive powers as to allow it to function
effectively.

Comment:

This section is in line with the constitutional principles and is supported.



A local government may, In it’s discretion, by means of a resolution of its council provide
for the assignment of specified functions to local bodies or sub-municipal entities within
Its area of jurisdiction as prescribed and regulated by or under law where, In. the opinion
of the council, such assignment of functions will facilitate or enhance the provision or
administration of services, the adherence to municipal bylaws or, more generally, good
governance in the public interest Provided that such assignment of functions-

(a) shall not be inconsistent with an Act of Parliament or an applicable provincial law;
and

(b)     shall not diminish the accountability of such local government.

Comment
Local Govemment may in its discretion administer and perform its functions not
inconsistent with the constitution in order to add to its autonomy.

SECTION : 176 COUNCIL RESOLUTIONS

176     Council Resolutions

Matters before the council of a local government pertaining to-

(a) the budget of the local government, shall be decided by a resolution of the council
adopted by a majority of at least two-thirds of all its members; and

(b) town planning, shall be decided by a resolution of the council adopted by at least
a majority of all  its members: Provided that a council may delegate the power to make
decisions on matters pertaining to town planning to the executive committee or to a
committee appointed for this purpose: Provided further that section 177 shall apply
mutatis mutandis to the appointment and functioning of a committee appointed for this
purpose.

Comment,

A constitutional requirement that Town Panning decisions be adopted by at least a
majority of all the members of Council and to e effectively prohibit delegation of any issue
pertaining to town planning to a council's administration would be inappropriate.



Regional Planning is an appropriate function of regional focal government and it is not
suggested that decisions in regard to this function should only to be taken by only
Council itself

Every focal government shall be able to delegate any of its powers and functions to its
administration except for,

(a) the power to adopt a budget,

(b) the power to determine taxes and charges, and

(C)      the power to make regulations.

SECTION 177: EXECUTIVE COMMITTEES

177 Executive Committees

A council of a local government shall elect, according to a system of proportional
representation as may be prescribed by a law, from among its members, an executive
committee to exercise such powers and perform such functions as may be determined by
such council: Provided that-
(a) the council shall determine the number of members of and the quorum for the
executive committee;
(b) the executive committee shall endeavour to exercise its powers and perform its
functions on the basis of consensus among its members; and
(c) if consensus on any matter cannot be achieved, such matter may be decided by
the committee by resolution of a majority of at least two thirds of all its members, or the
committee may, if a majority of the committee so decides, submit a report and
recommendation (if any) on the matter to the council for a decision.

Comment:

The principle of an Executive Committee is supported for regional local government but it
may be inappropriate for certain primary local governments.

A compulsory system of proportional representation in an executive committee maybe
inappropriate certain primary local government and such government should be allowed
to appoint an executive committee In accordance with  normal democratic procedures
which should protect all participating local government bodies.



The fact that the constitution may regulate acts of a local govemment's executive
committee system must not preclude a local government from determining a committee
system in accordance with its own specific needs without derogating from its autonomy
to arrange its own affairs.

SECTION 178: ADMINISTRATION AND FINANCE

178    Administration and finance

(1) A local government shall ensure that its administration is based on sound
principles of public administration, good government and public accountability so as to
render efficient services to the persons within the area of jurisdiction and effective
administration of its affairs.

(2) A local government shall, subject to such conditions as may be prescribed by law
of a competent legislature after taking into consideration any recommendations of the
Financial and Fiscal Commission, be competent to levy and recover such property rates,
levies, fees, taxes and tariffs as may be necessary to exercise Its powers and perform its
functions: Provided that within each local government such rates, levies, fees, taxes and
tariffs shall be based on a uniform structure for its area of jurisdiction.

Comment

A clear distinction must be made between the fiscal powers appropriate to primary local
government and regional local government respectively.

The judicial powers for regional local government must be appropriate to allow it to
perform and may therefore not be encroached upon by any other level of government.

(3) A local government shall be entitled to an equitable allocation by the provincial
government of funds, and the Financial and Fiscal Commission shall make
recommendations regarding criteria for such allocations, taking Into account the different
categories of local government referred to in section 174(2).

Comment
Local Government shall be included in the representation of each province on the
Financial and Fiscal Commission.
A local government shall have a constitutional fight to an equitable share of revenue
collected nationally as recommended by the Financial and Fiscal Commission on vvhich
local government shall have a constitutional right to be represented.



SECTION 179: ELECTIONS
179     Elections

(1) A local government shall be elected democratically, and such election Shall take
place In terms of an applicable law and at intervals of not less than three and not more
than five years: Provided that the first local government elections after the
commencement of this Constitution shall take place on the same day.

Comment:

Following the  local government elections it must be proper for an autonomous local
government to determine when its elections shall take place, provided that such elections
shall take place at intervals of 3 to 5 year.

(2) The electoral system for local government shall include both proportional and
ward representation and shall be regulated by a law referred to in subsection (1).

Comment.,

indirect representation which is appropriate for regional local government is also an
acceptable form of democratic representation.

(3) Subject to section 6, every natural person shall be entitled to vote in an election of
a local government if he or she-
(a) is ordinarily resident within the area of jurisdiction of that local government or is
under low liable for the payment of property rates, rent, service charges or levies to that
local government; and

(b)      is registered as a voter on the voters' role of that local government.

Comment

This principle is supported as in line with its constitutional principles.

(4) A voter shall not have more than one vote per local government.

Comment.,

Mere representation on local government takes place on a proportional and ward
system;  each voter should have at least two votes per local government.



Should a voter in a "system of ward representation qualify to vote in more then one ward,
this should be respected.

(5) No person shall be qualified to become or remain a member of a local government
if he or she-

(a) is not eligible to vote in terms of subsection (3);

(b) in a member of the National Assembly or the Senate;

(c) Is not qualified to become a member of the National Assembly;

(d) is an employee of a local government (unless, with due regard to the public
interest exemption of this disqualification is given by the Executive Council of the
province In which the local government is situated and proof of such exemption
accompanies -the nomination of such person); or

(c)     is disqualified in terms of any other law.

Comment
This principle is accepted and is inline with the consfitutional  principles.

ASSOCIATION OF REGIONAL LOCAL GOVERNMENT  OF SA



C N Khumalo

10 February 1995

We, as a group of concerned citizens at African Music and Drama Association, Post
Box 3966 Johannesburg are interested in joining you in subcommittee No VI/C (on
commission on Gender Equality.

Your kind response will be appreciated.



UNIVERSITY OF WESTERN CAPE
Community Peace Foundation
(an initiative of the Community Law Centre)

SUBMISSION MADE FOR THE ATTENTION OF:
THEME COMMITTEE IV: CONSTITUTIONAL PRINCIPLES ON AN
ENTRENCHED BILL OF RIGHTS

REALISING THE CONSTITUTION: ENTRENCHING A HORIZONTAL APPLICATION
OF THE BILL OF RIGHTS

"Your freedom ends where my nose begins: - Anon.

INTRODUCTION:
Approximately two months ago, a couple from Guguletu allegedly suffered a racist attack at the
hands of a salesman in the Bellville area.  They were apparently informed that there are "no Kaffirs"
allowed to shop there.  The matter was reported in the South newspaper.  Commenting on the
issue, a spokesperson from the Ministry of Justice pointed out that unfortunately in such incidents
the Constitutional Court cannot intervene since the interim constitution (of 1993) only operates
vertically.

This presents just one example of the anomaly of a constitution purportedly founded on principles
promoting human rights; whose application can only bind organs of state and government
structures (article 7(1).  This is referred to as the vertical application of the constitution.

The purpose of an entrenched Bill of Rights

An entrenched Bill of Rights in a Constitution is a tool used to protect human beings from
dehumanising activities of others.  These "others" could be state / government bodies; juristic
persons; institutions; individuals.

The elements of racism and sexism are prohibited by the Fundamental Rights Chapter of the interim
constitution.  This chapter also entrenches human rights based on the principles of equality and
dignity in articles 8 and 10 respectively.  However, significantly absent from the entrenched
provisions is one that binds private persons.

Transforming South Africa:

If a culture of racism, sexism, religious and other intolerance has to be effectively transformed to
through the constitution, little impact can be achieved through a court other than a constitutional
court.  Even before its sitting, the constitutional court has come to epitomise that which makes the
difference from the past.  It represents interests of that highest authority in this country - the



constitution.  One has only to read articles and letter featured in South African magazines,
newspapers and other publications on the issue to appreciate this.

The message that the people in this country get through the exclusion of the constitutional court
from any issues that outlaw bigotry between private individuals is that discrimination is not strictly
speaking unconstitutional. This appears to mean that it is only the government and state that should
respect the human right principles enshrined in the constitution.

The state is not the only entity capable of causing harm to others.  Private persons also got attached
to the habit of indulging in negative discriminatory practices.

In order to effectively transform the thinking, mindset and culture of a past racist society the
constitutional court should be the court of first instance on these issues.

It could be argued that the ordinary courts could deal with these issues, as defamation - for
example.  However, it is submitted than an action for defamation in the ordinary courts does not
have the same import that an action featuring an unconstitutional act would have.  Entrenching
human rights in a Bill of Rights / Fundamental Rights reflects the howling need to ensure that all
people are protected from the dehumanising acts of others.  In that way ordinary courts are unlikely
to make as forcible an impact when sitting in their generic form on constitutional issues - unless it
is stipulated that they are sitting in their constitutional form.
Assuming that the constitutional court shall be inundated with cases featuring government and state
bodies, then it should be made clear that when other courts sit on these issues they are sitting as
adjuncts of the constitutional court.  Adjustments featuring this should be made to the constitution.

Conclusion:

Conflicting messages that one reads from the entrenched rights as enshrined in the constitution
apparently outlaw infractions by organs of government; while allowing the daily discriminatory
practices and humiliation that people experience in their interaction with non-state organs.

If we are to effectively transform South Africa to a happier nation that enjoys equality, human
dignity and respect for others - all persons should be consciously aware of the "mundane" acts that
constitute discrimination.  The message has to be put across that racism and other forms of bigotry
shall not be tolerated.  A business enterprise which practises this should be hauled before a
constitutional courts.  Any other private person should know that they stand much to lose by taking
us back into the past.  There is more negative publicity attached to being placed in court for a
constitutional infraction than for defamation.

I therefore submit that

* Private persons should be bound by the Chapter on Fundamental Rights by inserting a
provision that entrenches this duty.  This would ensure that it is of horizontal application;



* Jurisdiction over constitutional infractions be extended to other or select courts for
purposes of attending to constitution matters.  This should only be where the constitutional
court cannot sit over the matter.  Adjustments to reflect that other courts may sit as
Adjuncts/ Auxiliaries of the Constitutional Court should be inserted in the article on
"Engaging the constitutional court".

Costs of court in constitutional issues where private persons are the offenders be borne by
the offending party.

Submission made by: Mbali Mncadi
11 January 1994



THEME COMMISSION VI

HOUSING FUNDS, CONTROL AND SUPERVISION OF COMMUNITY

1 COMMISSION AND GOVERNING OF FUNDS

(i) Community Development Committees as structures to fulfil community needs, provision for
access to financial institutions for loans must be provided as soon as the project application has
been approved by the RHB or NHB to complete the project as per budgeting report.

(ii) Institution for the bask infrastructure funds or bridging finance be allocated within the reach
of Community Development Bulk Service inclusive.

(iii) Office run fund for Project Managers within Community Development Project be included
to facilitation components budget application.

(iv) ingonyamaTrust-Trustees land issue be resolved with immediate effect to allow
implementation of housing development for the landless and the homeless.

(v) Affirmative action be applied to desolve discrimination within land affairs Directorate or
their land sales agents like NPA at Kari Eggers Building in KwaZulu - Natal or be dissolved and
magistrates instead signs, to remove stumbling blocks for the success of Community Development
Projects.

By Bantu Magmba - Nkomo

SONKE DEVELOPMENT PROJECT



Dr. Robert B. Mattes

16 January 1995

Enclosed please find a submission for the Constitutional Assembly, Theme Committee ll:
Separation of Powers.

It is an article I published last year in Politikon: The South African Journal of Political
Studies entitled "Beyond 'Government and Opposition:' An Independent South African
Legislature.  "

The article discusses the possible benefits of creating a strong separation of powers in the final
constitution, especially with respect to its positive effects in creating a strong and independent
legislature.

I hope this will be useful in the committee's deliberations; I would be glad to discuss these ideas
with the Committee members or technical advisors.

Dr. Robert B. Mattes

BEYOND "GOVERNMENT AND OPPOSITION":
AN INDEPENDENT SOUTH AFRICAN LEGISLATURE'

ROBERT B. MATTES*

ABSTRACT

The debate about appropriate democratic national  institutions in South Africa has focused on the
electoral system and the executive but has failed to address the benefits and drawbacks of differing
types of legislatures.  Yet a properly designed legislature which is truly politically independent
offers several important advantages for constitutional democracy in South Africa However, in order
to appreciate these benefits we need to make a fundamental theoretical shift beyond the usual
debate about designing policy-making institutions along either consociational or majoritarian lines,
and develop a deeper understanding of the separation of powers as a third important  democratic
alternative.

For rest of article refer to: Politikon Vol. 20 No. 2
Mattes Robert B.



Jan S Marais

18 January 1995

Ladies/Gentlemen, with reference to our new constitution and your invitation for
comment by the public, we would like to suggest the following:-

1 The concept of democracy needs to be more accurately defined and to be applied to all.  For instance it is acceptable
that labour be allowed toorganise and to strike to their heart's delight, but they should not be allowed to interfere in any
way if others such as the many unemployed apply for their positions and get appointed at whatever remuneration.
They should also not be allowed  to picket and in any way to interfere with the customers of the businesses involved.
If they are allowed to do this it will not be truly democratic.

2. In our country it is my belief that the minimum wage basis has done an enormous lot of harm and it is at the root of our
spiralling costs, low productivity and bad service.   The labour market should become truly competitive and
democratic.  I believe that minimum wages have already been abandoned elsewhere in Africa?

3. OUR LEGAL SYSTEM:

We are in full agreement with Minister Dullah Omar in what he has said so far,
including the matter of the unlimited powers Attorney Generals now have.

We believe that we have a draconian system extremely heavily loaded against the private individual and the general
public.  This is why there is a general and widely held opinion that 'there is no Justice'.

For instance, is it not true that the State and big organisations and their directors and executives with large numbers of
shareholders have all  the advantages on their side and fight the ‘small’ woman or man with money out
of the taxpayers’ pockets and with their shareholders' money and NOT with money out of their own pockets?

Is this not an example of ‘big brother’ and establishment' iniquities ... ?  HERE 'HUMAN RIGHTS' ARE FORSAKEN?
Here we have the basics of so many 'draconian' actions ...

The present Attornev-Generals hold the life or death of many in their hands with hardly any accountability to anybody.

The previous Government in their 'dying days' passed legislation in the latter regard.  Why?

Another what we consider immoral practice is for the State to have the right to grab even the most guilty ones as State
Witnesses.  This often basically amounts to 'bribery and corruption’. It is grossly unfair to those accused.

THE WORST ABOUT SITUATIONS IN SOUTH AFRICA IS THAT THE ORDINARY INDIVIDUAL.  EVEN
WEALTHY ONES,  JUST CANNOT AFFORD THE ENORMOUS AND GROSSLY DUPLICATED LEGAL
COSTS.



The legal fraternity has organised themselves in a way where, like with so many other 'professional organisations' such as
banking cartels, 'boards', etc., there is in practice not really true free competition.

Another aspect is that most of the legal fraternity have very limited Practical business knowledge, yet they decide on the
life and death of others by standards of the 'ideals of academics'.  The real practical business world out there is vastly
different.

4. The new constitution should indicate guidelines about our  tax system which has become so complicated that very few
people understand it, and even worse, an army of people is necessary to administer and to collect.  All totally
unproductive work.

Surely a much more simple system is necessary where also the man in the street can easily calculate what he or she will have to
pay.

Has anyone ever carefully calculated the 'cost' of the VAT system?

The easiest and the least costly system would simply be a percentage tax on sales and income.

5. For what it may be worth, I enclose a copy of my 'l 3 Challenges' that every new South African should face, and a copy
of a letter I recently wrote and published by Finance Week - 'RDP's Missing Component'.

Practically all the important religions of the world suggest the 'Golden Rule' 'Never do unto others that which you do not want
them to do unto you...’

This is a motto our new Constitution should aim at!

JAN S MARAIS



RDP’S MISSING COMPONENT

The new government's RDP is certainly one of the most worthwhile documents everpublished in this country.  But will
President Mandela be able to deliver?

My comment to both my foreign correspondents and local enquirers is simply that if Mandela could even halfdeliver, it would
probably still be a 'world first' when one talks about the promises of politicians.

Nonetheless, I found it fascinating to listen to the well-known and reputable Dr S J Naude at the congress of the Afrikaanse
Handelsinstituut late last year.

One of his special points of reference was the search into the 'success formula' of some East Asian countries.  Yet what Naude
omitted and what everybody seems to have ommitted so far is the concept of work ethics.

SA whites and a few others simply' always had it too good, too soon, too easily.  They were thriving on their privileged
position and on the fat of the land, exhausting tremendous amounts of our natural resources and ensuring for themselves a
unique lifestyle.

In the process SA became a nation of sport, leisure and pleasure ethics and not of work ethics.
Like the Germans after the last war, like the Japanese, the Taiwanese and a few others, the only way for reconstructing and

building up the wealth of a nation is through education, training and disciplined, plain hard work.
Everybody seems to shy away, even the most eminent investigative journalists, from researching the work ethics of South

Africans.
Why don't they investigate how many hours are really worked versus the hours spent on sport, leisure and pleasure, and how

we compare with success-achieving countries?
Of course, sport creates publicity.  It might bring in tourists and 'people traffic'.  But what does sport really 'produce' that you

can eat, drink or otherwise utilise?
When it comes to work ethics it has still to be proved that anybody can work himself or herself to death. It is never work that

kills.  It is stress, worry and related issues more often as a result of the lack of plain, simple hard work.

On the contrary, hardly anything is more soul- and body-destructive than joblessness.
We also need truly to democratise labour.  There should be no limits on how many hours anyone should be willingly allowed

to work.  And no organised labour organisation should be allowed to interfere with those who want to work and with the
customers of employers.

In my view, the first basics of the success of the RDP are education, practical training and hard work, often round the clock,
and the awakening of and promotion of entrepreneurship.

All the work ethics I talk about should just as much or even more apply to study ethics.  For instance, it is estimated that
Japanese students even today do about five times as much homework per week as do American students.  It would be
fascinating to do a comparison with SA.

- Jan S Marais
59 Wale Street
Cape Town 8001

Editors Note  attachments unable to scan.
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  BLACK HOUSWIVES LEAGUE

RE: INPUT ON GENDER EQUALITY:

Your minute dated 28 November 1994 refers, unfortunately our League has not done any studies

or analysis on Gender Equalities but have been discussing and observing this issue as a sore area

in development that needed serious consideration.

We are delighted to be involved in this exercise  and we must thank you very much for that, its
that South Africans are on the road where everybody must participate.

Responding to these important questions put forward in your minute like:

4.1 The need and reasons for inclusion of a commission on Gender Equality in the final text of
the Constitution.

South Africans have realised that there's Gender inequalities, which may create problems if it is

ignored therefore in order to address this issue which was neglected by the previous Government; a

Gender Equality Commission has to be established.  Again the Multiparty government has promised

this country fairness, justice, opportunities that overlooks gender, therefore if this issue is not taken

care of constitutionally the results may be disastrous.

Women have for a long time suffered or were oppressed by traditional, cultural political practices

and the laws of the country compounded this problem, now that most or all the residents are aware

of this; they talk about this and are expecting that it's one of the crucial areas to be addressed by the

new Government.

It has been proved beyond doubt that some women exceed men in areas where they're talented and

these talents have been suppressed by culture, politics or laws of the country, because they were

denied equal opportunities to display their skills even contribute towards development, this has

been clearly indicated by the NGO's,and CBO's contributions in addressing basic issues like;



mobilising women to engage in projects that are profit-making thus creating jobs and releasing

more women to work.  If this Gender Equality is not given the seriousness it deserves by the new

constitution, then please know that women who are in the majority in this country will NEVER be

happy.  This is a crucial issue and therefore has to be given a special attention which is

constitutionalisation. We shall not be happy until this issue on Gender Equality appears in the

constitution, because that will indicate that it is taken care of.

By constitutionalising Gender Equality we shall expect that women' s rights are enshrined in the
constitution. This country has been ignoring capabilities,  skills, techniques that women could offer
for economic, political and social development, its time to tap on these talents, create opportunities
and make use of the available resources for the country's development.  It is important to realise
that to bring about justice to all South Africans irrespective of sex, race, religion, or nationality
issues that have been identified as obstacles like Gender Inequalities MUST be addressed.

This league, feels that by now this country has learnt that discrimination is one serious
drawback to progress and development.  The Black House Wives leaguers stand point must
be clearly understood as fully supporting the establishment of a Gender Equality Committee
at    all levels.  Local Regional, Provincial and National.

4.2 The status and functions of the commission,

To be powerful, and effective the Commission's status should be statutory.  If we regard or
view Gender Equality as a crucial area to be constitutionalised then a statutory position is
appropriate for this commission.

Functions:
1. To focus on gender inequalities as created by:-

-Traditional practices
   -Cultural (socialisation)

-Political ideologies
-Social practices and
-Statute laws of this country e.g. "A  woman remaining a
perpetual minor".

2. To lobby and advocate for womens status in relation to gender inequalities, "women’s
rights".



3. To establish a network of committees from grass-roots, local, regional, Provincial that'll
explore, gender inequalities enforced either by tradition, politics, or Societal control which
needs investigation and come out with recommendations on modification thereof.

4. Establish a database, for information flow to and from communities which can be the basis
for research, surveys etc.

5. Publicise gender issues using either the media (TV and Radio) Newspapers, Brochures,
journals, or even have Libraries, films, videos etc. etc. creating public awareness.

6. Monitor, supervise and evaluate programmes specially designed to address gender inequa-
lities.

7. Organise and conduct workshops, seminars on conferences on gender equalities to get the
opinion of the public and also to assess the development relating to gender issues.

8. Encourage authors to write and researchers to engage in gender equalities and inequalities
of the past and present.  Drama and plays will reach the public faster in addressing this
issue, and this can be one of the commission's tasks.

5.1 Methodology of reaching the public
The public can be reached through the following means:-

-Media - (Radio, TV, Newspapers(etc. -Workshops, Seminars, Debates etc. Books, on
gender equalities.

-NGO's and CBO's meetings and training sessions; and Traditional leaders. -Schools,
Universities, Techinikons. -Business, Commercial world.

-Liaise and co-ordinate efforts with existing community organisations, be they
professional religious burial, stokvels etc.

-Youth Clubs or Organisations to be used to demonstrate and discourage
gender differences.

-Design a journal or Newsletter.

5.2 Names of Organisations to be consulted.

-National NGO Planning Committee.
-Provincial NGO Planning Committees.
-Private Sector Organisations like  NAFCOC etc.
-Rotary Clubs around the Country.
 -National and International funders. with vested interest on gender equalities.
-Trade Unions (COSATU)
-Political Organisations N.P., ANC, PAC, AWB IFP etc, etc.
-Traditional leaders Association.
-Representatives of various NGO's and CBO's (men and women).
-Youth clubs in all Provinces.
-Prominent-persons who are involved in Gender issues at high level (Policy making).



-Researchers and Authors writing on Gender issues.

COMPILED BY: A T K  KEKANA
    NATIONAL VICE-PRESIDENT
    BLACK HOUSWIVES LEAGUE



I enclose the most recent issue of ANIMAL VOICE for your interest as well as a copy of the Bill for
Animal Rights currently before Parliament in India.

I urge you please not to leave our animals out of the South African Constitution.  The suffering is
unspeakable and they are not adequately protected by the existing Animals Protection Act which seems
to be largely ignored especially by South Africa's wealthy factory farmers.

We urge you to ensure that South Africa maintains its new status as a progressive and enlightened state.
You may have seen an SKY NEWS how the British people have protested and demonstrated to stop live
export of calves to the Continent.  As a result several ferry boats now refuse to carry live animals and the
plight of farm animals is currently receiving optimal attention by Mr John Major himself before the
British Parliament.

The kind of response given to our Petition for the Abolition of Battery Farming in SA by Mr Lampie
Fick, MEC for Agriculture in the Western Cape (please see Page 5 of ANIMAL VOICE) will lead us to
far more active forms of demonstration.

We thus beseech you to establish a South African statutory body similar to the Farm Animal Welfare
Council (FAWC) which serves to advise the British Government.  People from all walks of life should
serve on this council - farmers and academics, for example, and it should include Animal Rightists as
well.  The mother of the farm animal welfare movement in Britain, Mrs Ruth Harrison, served actively on
FAWC until her recent retirement.

We thus request that the following clause be included in the New Constitution..

"All persons have the duty to ensure that all living creatures are treated in a
compassionate, dignified and respectful manner, without the infliction of stress or
suffering, and allowing them to satisfy their basic needs and natural and instinctual
behaviour."

We further request that the New Constitution sets out the need for a body similar to
FAWC to be created in South Africa as a matter of urgency.

Louise van der Merwe
EDITOR



ANIMAL RIGHTS: A BILL IN INDIAN PARLIAMENT

 By Justice Guman Mal Lodha, M.P.

Further to provide rights to animals.
Be enacted by Parliament in the Forty-fourth Year of the Republic of India as follows:

1 .    This Act may be called the Animal Rights Bill.

2. It shall come into force at once.  It is hereby proclaimed
Article 1 All animals are born with an equal claim of life and the same right to

existence.

Article 2      (1)    All animals are entitled to respect.

(2) Man as an animals species shall not arrogate to himself the right
to exterminate or inhumanely exploit other animals.  It is his duty
to use his knowledge for the welfare of animals.

(3) All animals, have the right to the attention, care and protection
of men.

Article 3 : No animal shall be ill treated or be subjected to cruel acts.

Article 4 : All wild animals have the right to liberty in their natural environment,
whether land, air or water.

Article 5 : (1) Animals of species living traditionally in a human
environment have the right to live and grow at the rhythm and
under the conditions of life and freedom peculiar to their
species.

(2) Any interference by man with this rhythm or these conditions
for purposes of gain is an infringement of their right.

Article 6 All companion animals have the right to complete their natural life span.



(2) Abandonment of an animal is a cruel and degrading act.

Article 7 All working animals are entitled to a reasonably limitation of the
duration and intensity of their work, to the necessary nourishment and to
rest.

Article 8 (1)    Animal experimentation involving physical or
psychological suffering is incompatible with the rights of animals,
whether it be for scientific, medical, commercial or any other form of
research.

(2) Replacement methods must be used and developed.  Alternative to
animal experimentation should be prepared.

Article 9 (1)    No animal shall be exploited for the amusement of man.

(2) Exhibitions and spectacles involving animals are incompatible with
their dignity.

Article 10 : Any act involving slaughtering of the animal, is biocide, that is, a
crime against the life.

Article 11 : (1) Any act involving mass killing of wild animals is
genocide, that is a crime against the species.

(2) Pollution or destruction of the natural environment leads to
genocide.

Article 12 (1)    Dead animals shall be treated with respect.

(2) Scenes of violence involving animals shall be banned from
cinema and television except for human education.

Article 13 : (1)    Representativesof movements that defend animal
rights should have an effective voice at all levels of
government.

(2) The rights of animals, like human rights should enjoy the
protection of law.



STATEMENT OF OBJECTS AND REASONS

Compassion for living creatures was included in the Constitution by Article 51 A(g).  The
Constitution requires protection and improvement and to have compassion for living
creatures.  It is imperative that Animal Welfare programmes are taken up.  It is the duty
of every citizen including authorities to safeguard these animals from being slaughtered
and also to protect them from cruelty.

They insist laws are inadequate for animals rights.

The bill seeks to achieve objects of protecting animals and also giving them legal rights
against cruelty and slaughter.

Hence this bill.

Note This Bill is based on "Universal Declaration of the Rights of Animals"
drafted by Prof.  Georges Heuse (President, World Foundation for the
Quality of Life, France), unanimously approved by London Conference in
1977 & presented to UNESCO on 15th October, 1978 and released in India
by Rashtriya Ahinsa Pratishthan in April, 1 987.  The Bill has been
introduced in Loksabha by Justice Shri G.M. Lodha, M.P.

-Madan Raj S. Bhandari



STOCK THEFT: ADDRESS REPRESENTATION TO THE CONSTITUTIONAL WRITING
COMMITTEE

Stock theft is currently taking on alarming proportions to such an extent that it is treathening the
livelihood of the owners of these animals.  In order to protect the owners of these animals it is felt
that their rights should be protected and therefore we would like to request the Constitutional
Writing Committee to take this into consideration.  We feel that it is of utmost importance that
the rights of owners of animals should be protected by law.

ANGORA GOAT STUD BREEDERS SOCIETY OF S.A.



CLAUSE FOR ANIMAL PROTECTION TO BE
INCLUDED IN BILL OF RIGHTS

The Animal Groups Alliance is requesting the Inclusion of a clause for animal
Protection In the Bill of Rights.  The Animal Groups Alliance wishes to stress the
Importance of the inclusion of a clause that makes provision for the adequate
protection of all; in the Bill of Rights (fundamental Rights and Freedoms) of the
constitution.  This clause should convey the principle that it is the duty of all humans
to treat animals in a compassionate, dignified and respectful manner, without the
infliction of stress and suffering.  Enduring that animals are treated in a
compassionate and ethical way is essential for the maintenance nf human dignity, and
Is thus that duty that should be represented in the Bill of Rights. This clause should
be worded so as to provide the basis for the obligation of the new government to
enact new legislation that is more specific and effective than the present Animate
Protection Act, and protects all animals.

CLAUSES TO BE CONSIDERED.

First option
All persons have the duty to ensure that all living creatures are treated in a
compassionate, dignified and respectful manner, without the infliction of stress or
suffering, and that they are able to satisfy their basic needs and natural Instinctive
behaviour.

Second option

All persons have a duty to ensure that all living creatures are treated in a
compassionate, dignified and respectful manner, without the infliction of stress and
suffering.

MOTIVATION.

It Is the responsibility of any civilised and democratic society to promote the welfare
of animals and to ensure that all animals used by humans are treated in a
compassionate, dignified and respectful manner.  Therefore, an Inclusion of an animal
protection provision clause in the constitution conforms with current international
norms and standards



A. H. HUNT
CHAIRPERSON
ANIMAL GROUPS ALLIANCE



14 Jan 1995
Theme Committee IV.
Constitutional Principle II:

An entrenched Bill of Rights

The   Abortion  Rights Action Group (ARAG) asks the Constitutional Assembly to
consider the following submissions when drawing up the final Bill of Rights: -

1. For 23 years ARAG has campaigned for more liberal abortion legislation, largely on
the grounds of the ill effects of the restrictive South African Abortion and Sterilisation Act of
1975 on women's health, while emphasising also other results of this type of law such as
the poor quality of life of children born unplanned and unwanted, the horrifying incidence of
infanticide, the injustice of abortion facilities being available unequally to rich and poor
women and the need to implement an effective population programme.

Official figures show that there were only 1 582 legal abortions done in 1993, (mainly on
white women), whereas a large proportion of the approximate 36 000 operations for the
removal of residues of pregnancy in State Hospitals each year (mainly on black women) Is
clearly the consequence of illegal "backstreet" abortions.  These figures exclude those
women, estimated again In tens of thousands, who Illegally succeed in aborting but do not
need hospitalisation.  The high incidence of maternal mortality and morbidity due to illegal
abortions is a public health disgrace.  While abortion Is criminalised to the extent it is by our
present Act, women will not admit to having an abortion and figures will have to be roughly
estimated.  It is clear that the existing abortion law does not protect women's health, does not
prevent fetal death, nor does It significantly advance any moral or ethical principle.

2. According to the UN Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), women are entitled to recognition of their human rights to life,
health, dignity, privacy, equality, freedom of religion and protection against any harmful
aspects of customary law and practice, all of which are necessary to uphold the principle of
moral autonomy and bodily integrity, and are basic to women's reproductive rights.

3. The Right to Life clause in the Bill of Rights should be explicit in stating that the
unviable fetus is not a Juridical person.  To regard a pregnant woman as embodying two
Juridical persons as from the fertilisation of her ovum would have ludicrous consequences.
Would a visitor to South Africa who Is one week late with her menses be required to have
one or two visas?  How would the census be
conducted?  Could a doctor Inserting an IUD be charged with murder? Are we to start
celebrating our fertilisation days Instead of our birthdays?

When sperm meets egg life may eventually form, but quite often does not.  When a
miscarriage occurs the rites of baptism, and legal registration of birth and death are not
performed unless the fetus is 26 weeks old.  Regardless of any religious or ethical view of
what a fetus' rights ought to be, the law Itself deals with reality not speculation.

ARAG is aware that the country has not had the educational campaigns and debates
warranted by this issue and the related one of the death penalty.  It would appear almost
Impossible to achieve such extensive consultation within a reasonable time, and therefore



South Africa will have to rely on its political representatives and legal experts to draft the best
possible formulations to meet the country's present needs.

The death penalty is about to be considered by the Constitutional Court and presumably the
abortion issue may be next.  While we do not doubt that If the Court examines the
interpretations and decisions reached by western constitutional courts, they will reach similar
conclusions, ARAG's view is that abortion is a matter for Immediate legislation because of
the public health crisis caused by the large number of illegal, "backstreet" abortions.  Those
opposed to abortion law reform may well challenge a new Act in the Constitutional Court, but
ARAG nevertheless urges there be no further delay in Introducing such legislation.

We do not want South Africa to follow the litigious example of the USA.  Further, as Senator
Edward M. Kennedy has stated, a Freedom of Choice Act was badly needed in the USA to
preserve the constitutional right to abortion established over 20 years ago but eroded by
Supreme Court rulings In the past 3 or 4 years.  We here urgently need to establish clarity
both in the law and in the Bill of Rights in order to anchor as firmly as possible women's right
to reproductive choice in controlling their own fertility.

As the Constitutional Assembly may be aware, the 20-year Programme of Action agreed
upon In September at the International Conference oh Population and Development, held in
Cairo, includes raising the status of women, empowering them by providing more choices In
regard to access to education, health services, skills development and employment, and, for
the first time, calls on governments to address unsafe abortion as a leading cause of
maternal mortality and a major public health concern.  Abortion is not a means of family
planning, but in view of the margin of failure of all contraceptive methods, even of
sterilisation, is necessary as a back-up to any population programme.  The HSRC report No.
S126 stated: no population has been able to control fertility by reversible methods alone -
that Is without making widespread use of sterilisation and abortion".

4. The Privacy clause In the Bill of Rights should be  expanded to include reference to
freedom to make reproductive decisions, in particular to choose early abortion.  We ask
that the authors of the new Bill of Rights be candid and open in expressing such principles.
There has been far too much reticence, even hypocrisy in South Africa in regard to abortion.
As the late U.S. Justice Harry Blackmun, beet remembered for his landmark 1973 opinion in
Roe v. Wade, which recognised the fundamental constitutional right to choose abortion,
commented: "There is another world out there, the existence of which the court, I suspect,
either chooses to ignore or fears to recognise.  Avoidance is no way to educate public
opinion for the changes anticipated in both the RDP and ANC Health Plan.  We believe that
fear of political defeat by right-wing religious fundamentalism is exaggerated and would be
successfully countered by a forthright advocacy of women's rights. There will be opposition
from those who reject abortion. That is their democratic right.   But ARAG contends that
the new Freedom of Choice Bill we are proposing and have in fact drafted in consultation
with others, will meet such objections.  Abortion will be a matter of choice.  No one is to be
compelled either to have an abortion or to participate In abortion procedures against their
conscience.

Once the State has recognised that the right to privacy includes the decision for abortion, it
should not assume that it has thereby absolved itself from a continuing concern to assist in



protecting the health and well-being of the woman, especially one who Is poverty-stricken,
and of course the health and lives of abortion service providers.

5.    In regard to the Equality clause, we trust that there will be no withholding of its
enforcement In order to accommodate customary law or traditional tribal or fundamentalist
religious leaders who desire to retain their power to discriminate against women on
grounds of gender or Sex.  The rights of African or Muslim women to be protected  by the
equality clause must not be at the mercy of the whim of any court.  The equality clause must
trump other clauses relating to custom, culture or religion.

6. ARAG wishes the Bill of Rights to be applicable not only vertically between the State
and the individual, but also horizontally between individuals and companies or
institutions and between private Individuals.  It is within personal relationships in the home
and the workplace that women suffer greatly from gender oppression.

7. We record that the Civil Rights League at a meeting on 26th February 1992 proposed
that:

a. the then CODESA be asked to appoint a Committee to inquire into the working of the
present Act on abortion;

b. women's right to procreative choice and bodily integrity should be protected In the bill
of rights, including the following clause: -
"The human right to life shall be recognised and respected, but this shall not exclude the
right of a woman to terminate her pregnancy within a period to be defined by the legislature";

c. elective abortion on Informed and counselled request should be made legally
available during the first trimester of pregnancy.

In June 1992 at a conference held in Port Elizabeth by the Human Rights Lobby Group for
the New Constitution and attended by many human rights groups, a proposal was adopted
that "Any right to life clause In a bill of rights must be qualified by a proviso that this must not
be Interpreted to deny a woman the right to choose to have an abortion”.

Finally we enclose a copy of a Declaration to Raise the Status of Women Issued by the Black
Sash in Nov. 1993 which echoes, in para. 3., their April 1993 National Conference resolution
supporting a Freedom of Choice Bill on abortion.

D. I.  CLEMINSHAW

for:    ABORTION RIGHTS ACTION GROUP



DATE:  26 DECEMBER 1994

THE ANCC SUBMISSIONS TO THE NEW CONSTITUTION

As the African National Council of Churches(ANCC) and elected body representing the African
Under privileged churches and Associations  and disadvantaged communities in the Republic of
South Africa.  It becomes our role to play in this process.

NB: African National Council of Churches’ submissions is as follows:

1. .__DEMOCRACY:

1.1. All churches/Associations/Federation/Council of churches should be fully Adopted in the
constitution, and also be given freedom of Worship and Association, meaning that, there
should be no body who will be claiming above or representing churches/Associations
which does not Affiliate to them, such body should only claim for churches and
associations which are its Affiliates, not the whole churches and associations in South
Africa which are not its Affiliates.

1'2. Association/Federation/Council of Churches should be given more power to the
recognitions of churches and associations which Affiliates to it(s),and also the
membership Diploma and Ministers Identification Card should be issued to the church
association member which are that particular body, and at the same time the State
should allow  a associations/Federation/Council of Churches to do its Registrations to
the churches/associations and other bodies which Affiliated to it by issuing such
Recognitions which says this organisation is a member of it, and is being issued by this
document for Affiliation to it(S).

1.1.2 CHARACTER OF STATE:

The State should not interfere with the matters of the church/associations/federation and council
of churches.  There should be no law,, which restrict the liberation of this bodies to perform its
powers and its own recognitions to the members which are its Affiliates.  'State should only
interfere when Common law prevail.  And the State is-.

AFRICAN NATIONAL COUNCIL OF CHURCHES
hereby requested to help this Christian bodies with financial and feeding scheme for the
supportive of the needy Christians and the Under privileged communities.

2. SEPARATION OF POWERS:



2.1.Churches,Associations,Council of Churches and Federation, should not been,  seen
as the instrument of State, It should work Independently.  State should not interfere in
churches administration, and no Christian body should claim working with the State,or the
State to appoint any Religious body or tusk desk to represent churches and which can be in
favour of State to prejelise other Religious organisations or to be above other
Associations,etc.

3. THE NATURE OF THE PROVINCIAL SYSTEM AND LOCAL GOVERNMENT:

3.1.Tbe Provincial System and Local Government should provide churches
associations with church sites and pre-school, creches and Youth sports recreation sites
free of charge.

4. CONSTITUTIONAL PRINCIPLE:

4.1.Constitution and its principles of the churches associations should

be considered by the State for church associations to work independently not any
association/federation or council of churches claiming to be above others.  State should
also grand permission for churches associations, council of churches, federation of
churches to raise funds from the public, local and international, this can only be done by
the recognised associations, council of churches, ect, by the State.

4.2.AN-ENTRENCHED BILL OF RIGHTS:

4.2.1.An entrenched bill of rights should be given to churches associations, to govern
themselves,and all recognitions of churches should be made by the assocition
concern for only those churches which are its affiliates, no association or any
religious body should be forced to join any association by force to be its member,
if it does not want to be a member of it.  Any church, association,
federation,council of churches should join the organisation of their own choice if
they want to do so.No body should interfere with the affairs of other religious
organisations,assept the State to intervene only when common law prevails.

5. THE RELATIONSHIP BETWEEN DIFFERENT LEVELS OF THE COURT:

5.1. The church ministers should also approve to the court of law in the Department of
commissioner of Divorce, churches are aware that the couple want counciling
when coming to the court of law for divorces church ministers should be seen
taking part to solving the conflictamong the couple who want to divorce, because
out of 100% Marriage(s)-

Cont ... /
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- only 25% are still receiving counselling, and 75% are divoreing,which is not right,church

ministers should be seen taking part in this regards, the State should look this into serious

consideration, and also the church ministers should be provided by the centres which this

marriage counselling will take place, and also be supported by the State financially.

5.2.A SINGLE OR SPLIT JUDICIARY:

The Government or the Republic Governing body should be single and also supervising its
provitions/regions or those who fall under him.

6. PUBLIC SERVICE:

6.1. Church is the place appointed by God and is there as the public serving body, which is
there to serve the needs of the public, it should be respected by political parties during the
violence time.  State should protect churches and the communities in bad times, and also
the public service(s)should be well maintain by the local Government.

6.3. THE COMMISSION ON GENDER EQUALITY

6.3.1.The Public funds should be monitored by the Commission on Gender Equality, and all the
State Resources should be through investigated, and the public should know about the out
come of the commission fundings.

6..,4. SUPREMACY OF THE CONSTITUTION:

6.4.1.The State should be the body which govern the land through the constitution,  and the
supremacy of the constitution should state the way the country is going "-,to be governed,
and it should protect the lives of all, and the people of the land should be educated by that
constitution, it is the right of the citizen of the Republic of South Africa to know the laws
of their land, it will be unfair for the people to be blamed for the laws which they did not
know or been informed about it.

6.4.2.ACCOUNTABILITY AND CONTROL OF THE SECURITY FORCES:
There should be one  body which is governing the security forces should be treated equally, in all
ranks, they should also work close with the communities that they serve, they should not be seen
taking sides, community police should take place which involve churches and the community.  The
police should know that they are friends of the community,  they are there to safeguard the land,
protect the communities, maintain law and order, investigate crime(s) and make an arrest to those
who committed crime;



NB:(bribery should be stop ed,and the tortured/harassment of the people should also be
stoppeds.justice should take place.
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7.1.The churches associations should also be given power/permission of raising funds for

their own projects,including Bible Institutions/ Colleges,or if not so,the State should finance

churches associations bible colleges/Institutions for their 'Resources.

NB: Churches Associations should not be Taxed,because are non-profit making organisations,

We once again,want to thank you for the dedicated.work which you are doing for all the South

African Citizens.

on behalf of;African National Council of Churches in-co-operating:
1. South African National Federation of Bishops'Congress

2. Congress of National Ministers Association

3. National Council of Youth Christian Association

4. National Federation of Womens Organisations

5. National Bible College
6. National Theological Training Institute.
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I EXECUTIVE SUMMARY

The recommendations in this document provides, inter alia, that:

1. GENERAL

the Regional Services Council and Joint Services Board Acts remain the legal basis on which these bodies will function
until such time as the Provincial Legislature produces its own legislation on Local Government and related institutions;

2. RURAL STRUCTURES

District Councils be established to cover areas that are not included in the areas of proclaimed Primary Local Authorities;

3. REGIONAL STRUCTURES

it be accepted that regional councils for the non-metropolitan (urban and rural) areas be the counterpart of Metropolitan
Councils in metropolitan areas.



The report furthermore makes provision for proposed amendments to the Regional Services Council and Joint Services
Board Acts and other issues to be addressed in the pre-interim phase.

1.  BACKGROUND TO THE STUDY

Rural Local Government in South Africa has not figured prominently as a constitutional issue since unification in 191 0.
The emphasis was mainly on Local Government in urban areas where the concentration of people required orderly
administration and some form of political structure, elected by the residents to look after their interest.  The apartheid era
excluded a large proportion of the population in so called White South Africa from participation in any form of local
government in the rural communities.  Whatever system that was in place, like the Divisional Council system in the Cape
Province, was based on racial separation and was constituted of White elected representatives with none of the other
population groups having any say in the system.

1.2 In the Transvaal the Local Government Affairs Council had the responsibility to look after densely settlements in the
rural areas of the Transvaal with some areas later taken over by the Development Boards with no representation and
decision-making powers vested in the local advisory committees.  These committees were in most instances appointed
by the Boards.  The responsibility for the administration of these areas was subsequently taken over by the ProAncial
Administration with the Local Government Affairs Council as an important administrative body to serve these
communities.

1.3 In Natal, the Development and Services Board under the Natal Provincial Administration has the responsibility to
administer hamlets in the ProAnce with Advisory Committees for each of these areas, but with final decisions resting
with the Development and Services Board.  Informal settlements previously the responsibility of the defunct
Department of Development Aid now also fails under the Natal Provincial Administration.



1.4 In the Free State this responsibility was carried by the Free State ProAncial Administration where necessary.

1.5 Before the establishment of the self governing and independent states in South Africa, the rural areas of these
territories were administered in terms of the Native Administration Act 38 of 1927 which gave recognition to the chiefs and
headmen system to accept responsibility for the exercise of control over these areas.  This system was a continuation of the
system of indirect rule which was introduced in Nigeria for the first time by the British Colonial Administration and ajso
applied in South Africa during British rule.  This Act assigned certain administrative responsibilities to the traditional
authorities who operated under the control of native commissioners who were in turn responsible to a chief native
commissioner for a demarcated region.  The role of the traditional authorities was extended in 1951 with the establishment
of the Bantu Authorities system.  The Bantu Authorities Act of 1951 provided for the creation of TribaJ, Regional and
Territorial Authorities.  The independent and self-governing states in South Africa  inherited this system of rural local
government with the acceptance of selfgoverning status.  Territorial authorities were replaced by legislative assemblies but
the regional and tribal authorities were retained.

1.6 Legislation and regulations defining the functions of these authorities were subsequently adopted by the different self-
governing states whilst the independent states produced their own legislation to administer the rural areas through
these authorities.

1.7 Because responsibility for the functioning of these authorities in the traditional Black rural areas was left in the hands
of the different Homeland governments, little attention was given to the effectiveness of these authorities and it never
became an issue.        Furthermore, the political structures like the legislative assembly was to a great extent founded
on the membership of the traditional leaders.  Any changes to the system could then undermine the position of the
leadership in that state.  The system has been a continuation of traditional political structures.



1.8 The trends in ail of the African states under British Colonial rule showed remarkable similarities with the present
position in South Africa up to the independence of those states.  After independence the democratisation process
which was the ultimate aim of the political changes in those countries caused these systems to be adjusted.
Adjustments were made by affording the rural population the opportunity to exercise a vote, something which was
impossible in the traditional tribal system where leadership was determined by a law of succession based on seniority
determined by birth.

1.9 With the democratisation process in South Africa nothing was done to investigate and to produce proposals as to how
a future rural local government system could be constituted in a new dispensation.  Everyone was occupied with
negotiations to find a solution for urban local government.  It was accepted that rural local government will have to
receive attention as soon as agreement was reached on the legislation to transform urban local government.

1.10 The complexity of rural local government in South Africa is embedded in the variety of bodies and systems that are in
place at the moment, as briefly pointed out above.  There was no endeavour, as was the case with urban local
government, by the present Government to create some uniformity in this field in the various Provinces.  Neither was
there an effort to timeousiy make adjustments to the system of local government in the so called Homeland areas.

1.11 This situation requires innovative thinking to produce a system that VAII be acceptable in terms of the basic
principles inherent in the new dispensation in the country.  Whatever system is proposed will have to be reconcilable
Mth these principles.

1.12 The "non-statutory" organisations commissioned an investigation into rural local government through the University
of the Western Cape known as the Local Government and Planning Policy Research Project (LOGOPOP).  The team
produced a report which contained results from extensive research into the system in South Africa and other African
States.  This report was not seen as necessarily representing the official viewpoint of the ANC and LGNF on Rural
Local Government and a working group was established to discuss rural local government.  Only two meetings of this



Working Group took place and after the second meeting the following points served as a report back to the
Management Committee of the L.G.N.F.:

Densely populated rural areas require basic services and administrative assistance, while at the same time emigration to the
periphery of cities and towns creates additional pressures there.

This report does not address the problem of informal settlements in urban areas since those will presumably be dealt with
by incorporation within the areas of existing local authorities.

Local government administration in the TBVC States and SelfGoverning Territories (SGT's) is mostly (but not invariably)
rudimentary in nature.  Decision-making and available facilities tend to be centralised.

Problems are exacerbated by state/territorial boundaries which divide the economically bound communities in many urban
functional areas.

Tribal chiefs lack resources - and often authority as well - to provide even rudimentary services: but their traditional
roles of dispute resolution, advice and custodianship of communal land are generally acknowledged and supported.

A desire is expressed for some form of elected rural district councils in which traditional leadership could also participate.
Such units would have to be relatively small to secure democratic participation: but on the other hand much larger units
would be needed to generate revenues and obtain the necessary resources including equipment and skilled personnel to
enable them to operate effectively.  That would require subsidisation from elsewhere.



The pre-interim phase is seen as being used primarily to start processes of adjustments for e)dsting local areas.
Creating new institutions in rural areas would unavoidably require =re preparation and a longer start up time.  It would
be futile to create ineffective bodies which could not meet expectations but purposeful investigations should continue
during the transition with a view of implementation later.

However, significant progress could be made by using existing institutions viz. the services councils: Joint Services Boards
(JSB's)
in Natai-KwaZuiu and Regional Services councils (RSC's) in other Provinces.

Each participating local body nominates councillors to represent it on the se@ces councils.  When the proposed transitional
and local councils are appointed they will in turn nominate their representatives on the services councils.

A valuable example has been set by the pioneering work of KwaZulu\Natal's JSB's which already operate freely and
effectively across the borders between SGT and Province.  "Regional" authorities in KwaZuiu are represented on the JSB'S.
Tribal authorities are represented on Section 1 1 Committees which concentrate on defined geographic areas with budgets
and defined executive powers.

JSB's could undergo further evolutionary development to broaden democratic representation and participation both in the
Board's themselves and in their appointed Section 1 1 Committees.



JSB's (like RSC'S) prefer to provide finance and guidance to local bodies for execution of works by the latter.  Where these
do not exist, JSB's have endeavoured to get the process going e.g. by creating a Water Committee in a community.

JSB's are participating in a newly-established Regional Economic
Forum which aims to produce a practical Development Plan.

In the other Provinces, RSC's could take similar actions under Section 10A of the RSC Act.  Where rural committees do
exist, participation could be expanded to all sectors of the community.

However, in these other Provinces the boundaries of Regional
Services Councils do not include TBVC or SGT areas.

Section 4(3) of the Regional Services Councils Act 1985 does enable a RSC to "enter into an agreement" (for functions,
services etc. and even levies)" with a local body or any other person or institution irrespective of whether the area of
jurisdiction of that
body, persons or institution is situated vathin or outside the region of that Council, or within or outside the Republic."

Practical difficulties are encountered because such agreements must be routed through the Department of Foreign Affairs in
the case of the TBVC States, or through the Department of Regional Affairs and Land Use in the case of SG7s.

The Task Team was informed that the RSC Association of South Africa has already initiated studies on how the services
base could be broadened on reincorporation of these entities.



A constraining factor is the limited financial resources of many  country" RSC'S.  Particularly vulnerable are those which
cover vast rural areas of the Cape Province.

1.13 OBSERVATIONSANDRECOMMENDATIONSBYTHETASKTEAM

- It would be impractical to seek to establish new institutions for rural government during the transitional phases.

However, purposeful efforts should be made to increase and enhance the activities of JSB's and RSC's in rural areas and to
encourage democratic participation therein.

The Task Team requests that it be authorised to continue with its investigations which have already resulted in the
accumulation of much valuable data and many insights into the problems of rural government and services supply.

1.14 This reflects viewpoints on what the situation could be in the pre-interim phase of the transition process, but it is clear
that negotiations on a system to become operative during the interim and final phases, will have to be initiated in due
course.

1.15 The inclusion of bodies like Services Councils, District Councils to be established in terms of Section 10 (3)(i)
of the Local Government Transition Act, already paves the way for the implementation of the District Council concept
as part of Rural Local Government as proposed by the LOGOPOP  study.    It can therefore be expected that the
establishment of such Councils in rural areas, would be an important point for debate.



1.16 In the same way the position of traditional leaders as described in Sections 181-184 has been decided.  The emphasis
in these sections is on the role of these authorities in their traditional roles and are not assigned specific administrative
functions in respect of the areas under their control.  This creates the opportunity for the establishment of democratic
bodies to perform these functions.  This is in line with the LOGOPOP document, in which the Botswana model is
propagated for the areas occupied by tribes with traditional leaders.

1.17 It was against the background of these developments that the Association of RSC's and JSB's Executive Council
decided to launch an investigation into rural local government in the new South Africa.  It also resulted from a conviction
that these organisations do have a role to play in the future because of their proven records in the field of the development
of the less developed areas.  In addition it was felt that existing structures were not  necessary outdated although it was
realised that adjustments were necessary to accommodate the demands of the new dispensation.  It is therefore the
responsibility of the Committee to investigate and report on a possible future rural local government system which can
serve as a basis for the negotiation process.  In this process it cannot but address the need for the restructuring of existing
structures to meet the new demands and if necessary recommend on the abolition of structures which have become
irrelevant.  The Committee's report will be subject to scrutiny by the Executive Council of the Association whereafter it will
serve as a negotiation document with all role players.

2.   STUDY OBJECTIVES

2.1 The purpose of the study is to analyse all possible alternatives for a rural local government system that complies with
the basic principles adopted on which a local government in the country should be built.  In this process it must be
ensured that the proposed system is fully democratic, contains no form of discrimination on the ground of race, sex or
creed, ensures the creation of economically Aable units, is multiracial and fits into the three levels of government
agreed upon at the negotiations.  The system should further ensure that an equitable distribution of wealth and
services should be achieved, and that the rural areas be properly developed.



2.2 In the process the investigation should cover all previous investigations which might have a bearing on or contain
recommendations which fit into the basic principles which are used as guidelines and can contribute to the
formulation of new proposals.  Of importance is the financial and administrative proposals made by previous
commissions.  The study should result in proposals that can be considered by a new government as acceptable both at
national and proancial levels for financial arrangements and funding policies in support of rural local government in
the future.

2.3 The study should aiso define the role of traditional leaders in the administration of rural areas and should contain
proposals on the restructuring of tribal and regional authorities if necessary.

2.4 Being an investigation initiated by the Association, the role of RSC's and JSB's and their substructures in the pre-
interim and interim phases should be assessed and ways and means for these bodies to fit into the agreed legislation
should be critically analyzed.

2.5 The proposals made will have to be practical and functional with satisfactory financial arrangements and the
administrative capacity to ensure effective and efficient locaj government in these areas.

2.6 The impact of any proposal on the existing personnel will have to be taken into consideration and proposals made on
how such issues should be handled.

3.   METHODOLOGY



3.1 The Committee had to conduct this investigation within a very short period of time over the peak holiday
season.  It should therefore be accepted that there was no time for in loco investigations and they therefore had to rely
on the inputs by members and other available reports relevant to the investigations.  Literature on African Rural Local
Government was obtained form the Africa Institute and the Pretoria University Library.          Local
Government Ordinances were also studied.

3.2 A draft framework for the investigation was circulated for comments to all members of the committee.  This was
accompanied with a brief explanatory memorandum indicating what could be addressed under each sub-heading.  This
method was used because of time constraints.

3.3 Four different reports were studied and the recommendations included in the report.  Although allegations were made
that some of the reports were not relevant in view of the changed situation in the country, it was however felt that the
conclusions and recommendations required close analysis to decide whether some of them were not usable in the
compilation of this report.  It was also felt that to discard these reports would be unwise considering the politics of
transition.

3.4 Two of the four reports contained information on the position in traditionajiy rural Black communities which would
also require the Committee's attention.  These reports will be discussed in chapters to follow.

3.5 In the LOGOPOP report, the African experience with regard to rural local government and traditional leaders is
discussed with specific reference to the position in Mozambique, Botswana and Zimbabwe.  The LOGOPOP study
included visits to these countries and it was felt that first hand knowledge of these countries' rural local government
systems, is essential in order to decide what should be done and what not.  The Department of Foreign Affairs
recommended a visit to at least one of the three big countries namely Egypt, Nigeria and Kenya.  It was decided toasit
Kenya because of an unstable situation in Nigeria which would have been the ideal country to visit with its strong



FederaJ system.  A preaous visit by a delegation of the Association to Botswana produced information that could be
used.  This was supplemented by literature studies on Botswana and Zambia.

3.6 Local Government has historically been associated with certain functions and services which they rendered.  Although
it was accepted that all these functions would not necessarily be needed in the rural areas some indication had to be
given of the scope of responsibilities that could be assigned to rural local government.  This also assisted in the
evaluation of the status quo in rural areas.

Time constraints did not allow for an elaborate report on the exposition of local government as a level of government in the
Public administration prevailing in South Africa or elsewhere.

4.  CONCLUSIONS AND RECOMMENDATIONS

4.1 GENERAL CONCEPTS
4.1.1 The concepts Central and Provincial are used in accordance with the provisions of the Constitution Act.  The

concepts region and sub-region used in this document need to be defined.

RECOMMENDATIONS:

4.1.1.1 That in view of the substitution of the term Region with Provincial, the term Region be used to refer to a
geographical subdivision of a Province.

4.1.1.2 That the concept sub-region be used when referring to a subdiasion of a Region.



LOCAL GOVERNMENT TRANSITIONAL ACT

4.1.2 The Local Government Transition Act provides for the disestablishment of RSC's and JSB's and the future existence
of these Bodies is not entrenched in it.  It is therefore assumed that the provision in the Act stating that all other
legislation will remain in place, applies to the RSC and JSB Acts.

RECOMMENDATION:

4.1.2.1 That the RSC and JSB Acts remain the legal basis on which these bodies will function until such time as the
Pro,Oncial Legislature produces its own legislation on Local Government and related institutions.

I

4.1.3 The Local Government Transition Act also provides for how local government affairs should be managed during the
pre-interim and interim phases and it is therefore assumed that amendments to the RSC and JSB Acts will have to be
processed through the Administrators acting in concurrence with the Provincial Committees on Local Government.

RECOMMENDATION

4.1.3.1 That proposed amendments to the stated Acts be submitted to the Administrators for consideration and
proclamation during the pre-interim and interim phases.



DISCUSSION DOCUMENT

4.1.4 Proposals contained in this report should, unless otherwise stated, be seen as inputs for consideration in the
formulation of a future rural local government dispensation.

RECOMMENDATION:

4.1.4.1 That the proposals be seen as the basis for negotiations with other bodies in formulating a policy and in the
preparation of draft legislation either by amendments to the RSC and JSB Acts or new legislation.

4.2 RURALSTRUCTURES ACCEPTABLE PRINCIPLES
4.2.1 Whatever proposals are made should be in accordance with the basic acceptable principles agreed upon by the

negotiators with regard to the constitution of local government structures in rural areas.

RECOMMENDATIONS:

4.2.1.1 That it be accepted that there should be no discrimination based on race, colour, sex or creed;

4.2.1.2 that whatever structures are created should be democraticaJlyconstituted(whichmayincludedirecdy elected
representatives);



4.2.1.3 that whatever structures are created should cover the totaj rural areas;

4.2.1.4 that the structures be fully representative.

4.2.2 Whereas the above principles are accepted as non-negotiable it is accepted with regard to the constitution of local
government structures in rural areas that there are criteria which are negotiable.

RECOMMENDATIONS:

4.2.2.1 That the concept of indirect representation on constituting Bodies also be acceptable as a permanent or transition
arrangement;

4.2.2.2 that it is cost-effective;

4.2.2.3 that it has sufficient statutory competence to function;

4.2.2.4 that it promotes optimal utilisation of resources;

4.2.2.5 that it promotes community interaction;

4.2.2.6 that it has the appropriate institutional capacity;

4.2.2.7 that rural differences can be accommodated;

4.2.2.8 that the form of democratic representation can also include indirect elections.



4.2.3 In order to complete the full spectrum of democratic rights, all the
residents in the country should be able to vote for government
structures on national, proancial and local levels.

RECOMMENDATION:

4.2.3.1 That some form of local authorities be established for all the rural areas in the country.

4.2.4 The rural areas in the country are experiencing a serious need for an integrated holistic developmentstrategy which
should providefor development structures to initiate and co-ordinate development in these areas.  These structures
should be as close as possible to the people on grassroots level.

RECOMMENDATION:

4.2.4.1 That it be accepted that such institutions be established on regional level to perform the development
function within such a region if not existing already.

4.2.5 There is a need to provide basic seraces in the rural areas where people have been neglected and had to cope without
such services.  There is also a need for these services to be administered properly.

RECOMMENDATIONS:



4.2.5.1 That primary local authority bodies for rural areas be created to accept responsibility for the provision and
administration of basic municipal services:

4.2.5.2 that where such bodies prove to be economically unviable, or where an adjoining local authority could not
render the service the responsibility be assigned to a regional body with the capacity to do so.

TRADITIONAL AUTHORITIES

4.2.6 Traditional authorities in the former self-governing states play a important role in local government in these areas
and are still recognised as such.  They may, however, not be able to perform functions because of financial
constraints, administrative capacity and manpower resources.

RECOMMENDATIONS:

4.2.6.1 That traditional Authorities be regarded as an integral part of local government in rural areas;

4.2.6.2 that their functions be clearly defined and they be assisted to operate effectively;

4.2.6.3 that the composition of these Authorities be investigated.

PRE\MOUS COMMISSIONS



4.2.7 Both the Malan and Peiser Commissions investigated rural local government related issues in the "old" dispensation
and although these investigations excluded consultations with Black communities, they contain proposals worth
considering for a new dispensation.

MAIN PROPOSALS:

4.2.7.1 That the ward concept be accepted for rural local government representation;

4.2.7.2 that the traditional municipal services be rendered in rural areas according to local needs;

4.2.7.3 that a form of "taxation" based on the services rendered, be considered and/or a land tax, but that either of the
two rather be referred to as the "generation of income" to avoid conflict with organised local government;

4.2.7.4 that RSC and JSB leaes remain in place for the funding of the development of social and physical infrastructure;

4.2.7.5 that some form of joint administration be established for rural local bodies;

4.2.7.6 that areas previously under the control of the Local GovernmentAffairs Council in thetransvaai excluding those
in the PWV area become the responsibility of the RSC's when it withdraws from these areas until such times as
those areas become self supporting.  This matter be taken up with the Authorities as a matter of urgency;

4.2.7.7 that Local Area Committees (Transvaal) be incorporated into adjacent existing local authorities but that they
retain their autonomy;

4.2.7.8 that the Peiser commission's recommendation that the present areas of jurisdiction of local authorities not be
extended to cover the whole of the Provinces be supported;

4.2.7.9 that further local authorities be established for private towns (e.g. mine, industrial, Escom Oiiages) where
feasible;



4.2.7.10 that national and proancial governments not be involved in the execution of third tier government functions;

4.2.7.11 that rural councils in the Cape be regarded as wards in a future rural local government system with full voting
rights.

COMMENT ON POINT 4.2.7.7

The retention of autonomy should be based on the principle of   viability and should be optional.

DISTRICT COUNCILS

4.2.8 Vast areas of the country are not covered by any form of primary local government and provision must be made to
include those areas in a rural local government system.  It is also important that provision be made for structures to be
representative and as close as possible to the people.

RECOMMENDATIONS:

4.2.8.1 That District Councils be established to cover such areas not included in the areas of proclaimed Primary Local
Authorities;

4.2.8.2 that such Councils be constituted of geographical demarcated wards;

4.2.8.3 that the District Council area of jurisdiction be demarcated by a Provincial Demarcation Commission in
consultation with the effected communities;

4.2.8.4 that each Ward will be represented;



4.2.8.5 that decisions will require a two-third majority in the Council;

4.2.8.6 that the chairman of the Council be elected by the members of the council based on simple majority;

4.2.8.7 the terms of office of the chairman shall be in accordance with legislation governing Primary Local Authorities;

4.2.8.8 District Council will be represented on the Regional Council.

4.2.9 The need on grassroots level in the rural areas is for basic municipal services and development initiatives to be
decided upon by people who are close to the population affected by these needs.

RECOMMENDATIONS:

4.2.9.1 That the District Council be responsible for the functions of a Primary Local Authority and have the powers to
charge ordinary local government taxes;

4.2.9.2 that in the performance of such functions the District Council be assisted with manpower, expertise and other
means agreed upon with the Regional Council and/or neighbouring local authorities;

4.2.9.3 that in the performance of these functions of basic municipal services the District Council be supported by inter-
government allocations by the Provincial

Government;



4.2.9.4 that apart from development funding obtained from the Regional Council, the District Council should have
access to funds for development made available by the Provincial Government;

4.2.9.5 that applications for such funds be made through the Regional Council who in its capacity as co-ordinator of
development in the region, can prioritise funding for development initiatives in the region;

4.2.9.6 that development funding to a District Council by the Provincial Government be made through the Regional
Council;

4.2.9.7 that the District Council will be responsible for the identification of development projects and will preferably
with its own staff, or the assistance of the Regional Council staff, or the private sector be responsible for the
implementation of such projects;

4.2.9.8 District Councils can also be sub-structures of Metropolitan Councils for densely populated peripheral areas.

4.3 REGIONAL STRUCTURES

4.3.1 The value of regional structures such as RSC's and JSB's in local government context as service rendering and
development institutions has been proved and experienced by people both in urban and rural areas.

RECOMMENDATIONS:

4.3.1.1 that the necessity for regional institutions to render municipal services outside primary local authority areas be
accepted and provided for in future legislation;

4.3.1.2 that a regional institution remains part of local government;



4.3.1.3 that it be accepted that such institutions can play a key role in the development of rural areas because of the
following reasons:

Proper regional (institutional) planning is possible;

Co-ordinate development within regional context;

Create an income base for development in the region,.
Contribute to the upliftment of economically depressed areas; Cause a slow down in urbanisation; Reduce pressure on
infrastructure in urban areas;
Has a stronger resource base for raising funds.,

Create greater regional independence; Will retain the present levies;
Redistribution of income and to Facilitate the distribution of wealth on a regional basis;
Creates a stronger base when competing for Provincial and Central Government assistance;
Can develop a manpower resource for sub-regionaj structures.

4.3.2 The population distribution in the country indicates a large
percentage living in rural areas.  What is provided for local government in urban areas should also where possible be
provided for in rural areas on a regional basis.

RECOMMENDATION:
4.3.2.1 That it be accepted that regional councils for nonmetropolitan areas be the counterpart of Metropolitan councils

in metropolitan areas.

4.3.3 A proper name for the regional institution should be found.



RECOMMENDATIONS:

4.3.3.1 That the name for the Regional Council be negotiated in view of some old apartheid connotations being attached
to Regional Services Councils and Joint SeMces Boards;

4.3.3.2 that whatever name is decided upon, it be applicable to all such bodies in the different ProAnces.

4.3.4 For a Regional Council to perform its development function it requires a sound financial base in the first place and
should have access to inter- government fund allocations.

RECOMMENDATIONS:

4.3.4.1 That the present levy system for RSC's and JSB's be retained to perform its development function;

4.3.4.2 that in order to address the huge backlogs in some rural areas in the provision of infrastructure additional funds
be obtainable from the higher tiers of Government.

4.3.5 Local communities in the rural areas are sometimes densely populated but have no primary local authority services
for which there is a serious need.

RECOMMENDATIONS:



4.3.5.1 That it be accepted that Regional Councils can render local authority services outside of existing local authority
areas where such services cannot be rendered by a local authority provided that such an arrangement be utilized
until such time as a local authority can accept this responsibility;

4.3.5.2 this does not preclude the extension of the area of control of a primary local authority to include rural areas;

4.3.5.3 that in performing this function, the regional council should have access to Central or Provincial government
funding.

4.3.6 The composition of the council after democratic local government elections have taken place, will become more
acceptable to all  people.  This will be supported by the re-structuring of the traditional authorities or be it in a
restructured form pending an investigation.

RECOMMENDATION:

4.3.6.1 That the Regional Council be constituted of the following bodies:

Primary Local Authorities (including district councils)

4.3.7 The legitimacy of the Institution will depend on its constitution and
it should be noted that many people do have reservations about the constitution of the RSC's and JSB's because of the
participating local bodies, and their undemocratic apportionment of votes.

RECOMMENDATIONS:



4.3.7.1 That in the constitution of the Regional Council the principle of indirect representation be accepted;

4.3.7.2 that proportional representation from the constituent bodies be accepted on the basis of representation based on
the percentage of the population in the area of the constituent body in relation to the total population of the
region;

4.3.7.3 that each constituent body should have at least one member on the Council;

4.3.7.4 that the representation from one body should not exceed 30% of the total number of members of the Council
calculated on the proportional basis,'

4.3.7.5 that the Management/Executive Committee of the Council should apply consensus decision-making; and

4.3.7.6         that a two-third majority is required in the Council.

4.3.8 Adjustments necessary.

Adjustments to the functions of the Regional Councils will be necessary.

RECOMMENDATIONS:

4.3.8.1 That the functions contained in Schedule 2 of the Local Government Transition Act which are applicable to
Metropolitan Councils may also be made applicable to Regional Councils;

4.3.8.2 that the provision of housing be added to the list;

4.3.8.3 that Land use planning outside local authority areas be added where not yet done;



4.3.8.4 Agency functions on behalf of any government or other body with accompanying financial support as well as
support for local authorities who do not have the capacity;

4.3.8.5 that the authority be granted to the Regional Council to generate additional income in the execution of primary
local authority functions outside of proclaimed local authority areas;

4.3.8.6 that the community served by the council may decide what functions they require to be performed by the
Regional Council;

4.3.8.7 that it serve as a manpower resource for the constituent bodies who cannot afford to appoint their own staff;

4.3.8.8 that the Regional Council shall be responsible for the preparation and monitoring of a Strategic Development
Framework for its Region (see Annexure A);

4.3.8.9 that the Regional Council be responsible for the coordination and monitoring of the implementation of a
Pro%Ancial rural development policy and if so requested, for local government training;

4.3.9 Criticism has been expressed against the appointed chairman for the RSC's and JSB's and this requires revision to a
more democratic procedure.

RECOMMENDATIONS:

4.3.9.1 That the chairman be elected by the members of the Council on the principle of a simple majority;

4.3.9.2 that a person who is not a member of the Council can also be elected;

4.3.9.3 a candidate should not be older than 65 years;



4.3.9.4 a candidate should have experience in local government and community development;

4.3.9.5 that candidates shall only be nominated by members of the Council;

4.3.9.6 that the chairman be elected for a term of office coinciding with that of local government councillors;

4.3.9.7 the functions and responsibilities and remuneration of the Chairman will be determined by the Provincial
Legislature;

4.3.9.8 the Provincial Legislature on recommendation from the councils shall decide whether the chairman shall be part-
time or full-time;

4.3.9.9 the Council can cause the chairman to resign by means of a motion of no confidence which should be
supported by two-thirds of the members.  The dismissal is subject to approval by the Administrator who can
conduct an investigation into the issue;

4.3.9.10 the Chairman can not serve as a member of a primary local authority or the provincial legislature;

4.3.9.11 the Chairman shall have no vote;

4.3.9.12 the remuneration of the Deputy Chairman and members of the council will be determined by the provincial
legislature.

5.   ISSUES TO BE ADDRESSED IN THE PRE-INTERIM TRANSITION PHASE

5.1 RECONSTRUCTION OF PRIMARY LOCAL AUTHORITIES

In terms of the Local Government Transition Act primary local authorities YAII consider inter alia the amalgamation or
integration with adjoining local authorities or settlements.



RECOMMENDATIONS:

5.1.1 That the legal sub-committee be instructed to study the effect that the amalgamation or incorporation of adjoining
local authorities, local affairs committees, management committees and adjoining black local authorities or
settlements will have on the representation at RSC and JSB level;

5.1.2 that draft amendments be prepared to the relevant acts to accommodate the possible changes with regards to
representation.

5.2 REDEMARCATION OF REGIONAL SERVICES COUNCILS AND JOINT SERVICES BOARDS

With the demise of the self-governing states it has become imperative to request that the areas of the RSC's be
redemarcated.  This in addition to the creation of additional proances and the boundary changes as well as the need for
possible rationalization of the existing RSC's and JSB's will require immediate attention by the Provincial Demarcation
Boards.

RECOMMENDATION:

5.2.1 That a request be submitted to the Administrators of the Provinces for the redemarcation of RSC's and JSB's in terms
of the two relevant acts in order to cover the total geographical area of the Pro,Ance.

5.3 CHAIRMAN



ContinUity during the transition period is important for the effective functioning of RSC's and JSB'S.

RECOMMENDATIONS:

5.3.1 Thatforthepre-interimphasethesystemofnominatedchairmenof RSC's and JSB's remain unchanged;

5.3.2 that once elected councillors for local government is in place, the  chairman be elected according to
paragraph 4.3.9 of the document on Future Non-Metropolitan Local Government.

5.4 PROPOSED AMENDMENTS TO SECTION 10A AND 11 COMMITTEES

It is accepted that changes in the powers and functions of Section 1 OA and 1 1 Committees will have to be effected in
order to make them more democratic and be vested with more decision-making powers.

RECOMMENDATIONS:

5.4.1 That the extension of delegated powers and functions to these committees be confined to geographical Section 10A
and 11 Committees;

5.4.2 That all powers vested in the Council/Board should be delegated to these committees excluding those aspects that
can not be delegated in terms of the relevant Acts;



5.4.3 Membership of the Section 1 OA and 1 1 Committees be amended to give members full voting rights;

5.4.4 That it be accepted that the present rural councils constituted on
racial basis should become multiracial or be phased out;

5.4.5 That this transition process be monitored.

5.5 EXTENSION OF EXCOIMANCO'S

In order to be fully inclusive also on the Executive and Management Committees of the Regional Services Councils
the limitation of six members should be raised.

RECOMMENDATION:

5.5.1 That the Exco/Manco consists of a maximum of twelve (1 2) members.

5.6 LEGISLATION

It is accepted that the present legislation will require amendment to give
effect to the aforesaid recommendations.



RECOMMENDATION:

5.6.1 That the legal sub-committee be instructed to study and draft proposed amendments to the relevant legislation in
order to give effect to the recommendations;

5.7 RURAL DEVELOPMENT POLICY

South Africa has up to now never produced a rural development policy according to which the development of rural areas
could be co-ordinated and driven.

RECOMMENDATION:

5.7.1 That a Provincial Rural Development Policy be compiled by a province as soon as possible in order to facilitate the
prioritization of needs for development in the rural areas as well as the funding of development initiatives.

5.8 STRATEGIC FRAMEWORK FOR REGIONAL DEVELOPMENT

In Natal/KwaZuiu the function of planning has been officially assigned to the Joint Services Board.  This function should
also be assigned to the Regional Services Councils.  As a first step Regional Ser%Aces Councils have to launch the
compilation of a Regional Development Framework for development management in their areas of jurisdiction.  Joint
Services Boards will also have to embark on this initiative.

RECOMMENDATION:

5.8.1 That each RSC and JSB accepts responsibility for the compilation of a strategic framework for the development of
their regions based on an integrated/holistic development approach (see Annexure A).



5.9 GRADING

The existing grading system is not appropriate nor suitable for the grading
of RSC's and JSB'S.

RECOMMENDATION:

5.9.1 That this matter be addressed as soon as possible.

ANNEXURE A

REGIONAL DEVELOPMENT FRAMEWORK
(R D F)

The most appropriate planning tool for application within a region such as administered by Regional Services Councils is
that of a REGIONAL DEVELOPMENT FRAMEWORK in order to address the development needs of the region.

Such a Regional Development Framework will provide the Regional Services Council with a management tool to ensure
that the best possible benefit to all communities within its region is achieved in the allocation of financial resources.



AIM

The aim of the Regional Development Framework is the development of a strategic framework whereby the most effective
employment of scarce development resources is ensured.

OBJECTIVE

The main objective of the Regional Development Framework is to ensure that the best possible benefit to all communities
be achieved in the allocation of resources - such allocation being prioritized within a holistic context for an entire region
giving effect to the philosophy of integrated development of both urban and rural areas.

CONTENT

1 . The cornerstone of a Regional Development Framework is an economic study which will:

assess inherent economic strengths and weaknesses;  identify opportunities for generating economic growth and prosperity;
research the feasibility and Aability of specific growth catalysts and  economic generators.

2. The framework must furthermore contain an action plan which proade development solutions and how to implement
same in order to address the needs where it is most needed.

OPPORTUNITIES

A Regional  Development Framework will provide the following opportunities: an integrated development approach for

the region; drive towards co-ordinated development effort; growing understanding between different groupings; growing



favourable climate for development funds investment; balanced development between urban and rural areas; all community

role players becoming part of joint decision-making; and growing acceptance for the value of the Regional SerAces Council

system.



ABORTION RIGHTS ACTION GROUP

The abortion law reform movement

Mr. C. Ramaphosa, Chairman: Constitutional Assembly

RE: "RIGHT TO LIFE" CLAUSE IN THE  FUTURE BILL OF RIGHTS

We understand that the details of the future bill of rights have not been finally decided
upon.  May we put to you a plea that the "Right to life" clause include the words "The
right to life shall not be construed as preventing a woman from having a legal, safe,
termination of pregnancy".

As you know, efforts are under way to change our law to include early termination of
pregnancy as a choice for all women in South Africa.  Motivation includes the heavy toll
of backstreet abortion in trauma and ill health, infanticide, abandoned babies in
hospitals, impoverishment of families that must cope with unplanned, unwanted children
in an already overburdened economy.  Every child born should be wanted and loved.

Until such a law be enacted it would help if the matter be decriminalised.

We all know that life-giving does not end there.  The years beyond are the crucial ones,
not only for the individual, the family, but for the whole society.

Your good offices in ensuring that women's right to CHOICE will not be challenged by
quoting the critical clause will ever be appreciated by people attuned to limitations
placed on everyone in the world today, hoping for "the good life".

D.P. Maister (Mrs)



9 December 1994

1.     Introduction

The Afrikanerbond, which expresses the views of a specific component of the South
African population, intends to submit constructive proposals regarding the content and
formulation of the new constitutional text, to the best of its ability, to the Constitutional
Assembly for the duration of its existence.  This memorandum is intended to provide
some background to this intention and to submit a first concrete proposal for
consideration.

2.     The Afrikanerbond and its interest in the constitution-writing process

In terms of article 4 of the Afrikanerbond's constitution (a copy of which is attached
hereto), its purpose is service to the Afrikaans community and development towards
excellence in all areas, also in the interests of all South Africans.  The organisation
consists of Afrikaans speaking persons who have been recruited on the grounds of their
subscription to the attached constitution, their competence and community leadership.
The membership is geographically distributed across the country and jointly represents a
significant component of the country's reserve of expertise.
Mainly due to the fact that the Afrikanerbond was (under the name Afrikaner
Broederbond) until its restructuring at the end of 1993 a confidential organisation,
sensational and sinister motives and modes of operation were often ascribed to it in the
course of its 75 year existence.  Suspicion that such motives and methods still exist
continues and we accept that it will, for some time to come, probably continue among the
uninformed.  Nevertheless the organisation wishes to continue its activities in good faith
in the hope that the results thereof will be 'urged on merit and not with unjustifiable
prejudice.

3. The Afrikanerbond's intended contribution to the constitution-writing process
The Executive Council of  the Afrikanerbond has appointed an expert constitutional
committee and instructed it, inter alia, to prepare inputs for submission to the
Constitutional Assembly.  These inputs may cover every aspect of the work of the
Constitutional Assembly that is open to public comment.
Attention is drawn to article 7 of the attached constitution where it is stated unequivocally
that the organisation is not aligned to any political party.  This given fact causes the
Executive Council of the Afrikanerbond's constitutional committee to be free to formulate
inputs without regard to any party political bondage.. the inputs will however naturally be
formulated in the spirit of the foundation, purpose and aims of the Afrikanerbond itself,
as expressed in articles 3, 4 and 5 of its attached constitution.

4.      Proposal concerning the foundation in principle of the new Constitution



The South African Constitution of the 21st century must, according to the unamendable
prescription of Constitutional Principle IV contained in Schedule 4 to the present
Constitution, enjoy an elevated status in law as the supreme law of the land.  Such
Constitution is, according to the modern rules relating to constitutional interpretation,
interpreted in accordance with the foundations of principle upon which the Constitution
itself was constructed.  This approach has already been gaining acceptance in South
African law and 'jurisprudence since the coming into operation of the present
Constitution.. see Qo--elenl v Minister of law acid Order 1994 3 SA 625 (ECD) and the
authorities relied on in the judgment.
Where a Constitution however does not expressly provide for such a foundation of
principle, as is the case with the present Constitution, the potential exists that it will be
interpreted inconsistently and with some confusion.  Such is especially the case with a
negotiated constitution that must inevitably provide for the accommodation of a
multiplicity of political and ideological points of departure.

The Constitutional Assembly now has, at the beginning of its drafting activities, a unique
opportunity to lay a solid foundation both for the remainder of its task, as for the coherent
interpretation of the Constitution that is to be drafted. It is submitted that the first drafting
task of the Constitutional Assembly should be the development of consensus on what
the foundation in principle of the future Constitution should be. Such foundation could for
example be contained in an introductory provision and must have the character of our
primary national constitutional ideal.
It is submitted that the flowery language which is usually associated with a constitutional
preamble will not be appropriate for such purpose, that the proposed foundational
provision should nevertheless have a unifying and mobilising effect, should compactly
give expression to the values contained in the Constitutional Principles and should have
a character which will provide future interpreters of the Constitution (especially the
courts) with an objective measure of interpretation useful for stable, meaningful
contextualisation of the provisions of the Constitution in ever-changing circumstances.
Therefore the following wording is submitted for consideration-
The Republic of South Africa is a constitutional state founded in justice, order and the
well-being of its citizens.
It is submitted that the five concepts contained in this phrase should be capable of
gaining the support of all interests represented in the Constitutional Assembly, but that
they are on the one hand wide enough and on the other hand sufficiently specific to
afford the new Constitution a distinct character.  The five concepts are

* republic

* constitutional state

* justice

* order



* well-being of all citizens

Each of these concepts are rich in meaning.  The Afrikanerbond's constitutional
committee is able to expand on the concepts in detail, either in writing or by means of
oral presentation to the Constitutional Assembly or the Constitutional Committee.

DIE  AFRIKANERBOND



THE CONSTITUTIONAL MAKING PROCESS: FINANCIAL INSTITUTIONS

I refer to the letter (no date) regarding the activities of Theme Committee 6 of the Constitutional Assembly and

would like to comment as follows:

1. The Reserve Bank and The Finance and Fiscal Commission

We agree with the existing status of the paragraphs in the Interim Constitution regarding the Reserve Bank

and Finance and Fiscal Commission.  It is therefore our recommendation that these paragraphs be included

unchanged into the Final Constitution.  It is of the utmost importance that the independent status of the

Reserve Bank be acknowledged in the Final Constitution.

2. Guarantees for Provincial and Local Government Loans

No explicit guarantee for these types of loans must be catered for in the Constitution.  At the same time it

must be stressed that the granting of such guarantees should not be excluded or restricted by the

Constitution either.  It is recommended that provision should be made in the Constitution for a mechanism

through which Provincial and Local Government can apply for certain guarantees.

It may be necessary to refer to the regulation of Banks by the Bank Act.  It is however

highly recommended that the independent nature of Financial Institutions be protected by

the Constitution.  The establishment and existence of other controlling bodies like the



Financial Services Board which has the role of an umbrella body for all financial market

participants may be acknowledged as well.

I trust that the foregoing is of assistance in writing the Final Constitution.

J B  VAN SCHOOR

TREASURY MANAGER

Members of Theme Committee 6

The purpose of this presentation is not to provide you with lengthy theoretical arguments,

but to share with you a few practical views on certain aspects, of the financial system and

markets.  Although some of our proposals can be accommodated in separate legislation,

we deem it important enough to recommend that references thereto should be included in

the final constitution.  We wish to comment on three topics regarding the final

constitution.  These are

i) The South African Reserve Bank;

ii) guarantees for Provincial  and Local Government loans; and

iii) provisions relating to Financial Institutions.



i) South African Reserve Bank

The interim constitution states that the Reserve Bank should perform its duties

independently and we are fully supportive of this provision.  We went to recommend that

these provisions should be included in our final constitution.  Our reasons for this are as

follows:

0) In the first instance the Reserve Bank as central banker of the country is

responsible for the establishment and maintenance of price stability in the country's

financial markets.  The Bank’s primary functions can be summarised as being the

protector of the internal and external value of the currency as well as the manager

of local interest rates (or the cost of money in the country).  In other words, the

Reserve Bank is primarily responsible for the execution of domestic monetary

policy.  It is extremely important that the execution of monetary policy be kept

separate from the execution of fiscal policy which is the responsibility of the

Government if the Reserve Bank is allowed to act independently it can, through the

use of monetary policy, ensure financial price stability over the longer term even if

this policy is unpopular over the short term i.e. it depoliticises unpopular short term

monetary measures.

An independent Reserve Bank can also act as the “Financial Conscience” of the

Government by using monetary policy to balance fiscal policy decisions.  The Reserve

Bank can for example use monetary policy to remind the government of the need for

fiscal discipline and at The arms time protect the economy itself.

We are not trying to promote that the Reserve Bank be managed like a normal

commercial bank, but we are trying to prove to you how important it is that the



execution of the Banks duties be independent. We still favour the practice that some

of the executive management of the Bank are appointed by the Government or the

President.  Regular consultations between the Minister of Finance and the Governor

of the Reserve Bank are also important to keep monetary and fiscal policy in stop

with each other.  By using political appointments in the Reserve Bank the

Government will have a mechanism and responsibility to ensure that fiscal and

monetary policy are assisting each other,

b) Secondly, an independent central bank well provide foreign investors with the

confidence that the value of the country's currency will be managed prudently, due

to the fact that the value will be determined by fundamental economic factors and

market forces only.  It is general knowledge that both the Government and the

Reserve Bank are in favour of the abolition of the Financial Rand.  If this process is,

not properly managed it can cause foreign investors to lose confidence which will

scare off re-investment in this country.  We recently had the opportunity to spend

some time with about 60 American investors who visited our country and it was

without doubt their biggest concern that the abolition of the Financial Rand should

be managed in a responsible way by an independent central bank.

ii) Guarantees  for Provincial and Local Government Loans

The second set of provision we would like to comment on is that of guarantees for

Provincial and local government loans.  In order to maintain strict fiscal discipline, it is

important that the Central Government at all times have control over the number of and

the amount for which guarantees are issued for the purpose of raising funds.  The

provision of section 157 of the interim constitution which allow Provincial and Local

Authorities to raise bridging finance for operating purposes, are strongly supported. It is



important that this bridging finance should be raised using the Authorities' own

credibility.

At the same time it is important that the Central Government must in the fight of the RDP

be able to ensure  that capital expenditure is directed in the best interests of the country.

Provincial and Local governments should not be allowed to raise finance on the basis of

blanket Government guarantees but should be allowed to apply for Central Government

guarantees to raise funds for specific projects.  This process can for instance be managed

by the Finance and Fiscal Commission.  By doing this the Central Government will have

control over all possible projects and those projects that are in the best interest of the

country to be supported by providing guarantees for the raising of the necessary funds.

Alternatively,  funding for Central Government supported projects at provincial level

could be raised by a centralised entity such as the Development Bank or the Department

of Finance whose actions would be underwritten by Central Government guarantees.

iii)   Provisions Relating to Financial Institutions

In addition to the independence of the Reserve Bank the independence of the financial

system should also be protected by the constitution.  Any provision in the constitution

that guarantees the independence of financial institutions will guarantee an effective

financial system in which foreign investors can believe.  Such a system will allow market

forces to determine prices.  In both the currency and money markets thereby boosting

investor confidence in our country, while the Reserve Bank will have the freedom to

influence those market forces in the best interests of the economy.



At this point it is also important to state that participants in the financial system cannot be

allowed to act irresponsibly.  The existence of financial market controlling bodies, such

as the Financial Services Board should therefore be referred to in the constitution.  This

will create the view amongst investors that although the system functions independently it

has set parameters within which the participants may operate thus preventing "cowboys”

ruining the system.



UNIVERSITY OF PRETORIA
DEPARTMENT OF INFORMATICS

THE NEW CONSTITUTION - THEME COMMITTEE 4 (Fundamental Rights)

INCLUSION OF CLAUSES ON INFORMATION TECHNOLOGY APPLICATION AND USE

We, the undersigned, regard the mindless introduction of information technology in public and private
organisations, as well as in society at large as potentially harmful and propose that the Bill of Fundamental
Human Rights for South Africa should include specific clauses that regulate the introduction and use of
information technology and safeguard the use information.

The specific clauses we have in mind are derived from the following points of departure:

(i) Information Technology shall not be mindlessly promoted as a panacea for all the ills of
organisations and societies in South Africa, since all the impacts and consequences of such
technologies cannot be foreseen and need not necessarily be beneficial.

(ii) The application of information technology in South Africa shall be based on the tenet that
economic and socioeconomic development go hand-in-hand, and therefore the introduction of
information technology in South Africa should be based in the widest sense on satisfying
fundamental human needs and building our human capital.

(iii) Information technology developments in South Africa (both locally designed and imported) shall
be assessed for their potential impact on democratic principles and individual freedoms.

(iv) Information technology from developed nations shall be transferred in appropriate form,
taking cognisance of the skills level of the South African recipient, and ensuring that a
'stood fit" between the technology and the cultures of our nation is achieved.

(v) Specific legislation should be passed to ensure the protection of personal data.

(vi) Information sharing shall be made possible with all nations, and, while proprietary
information shall always be recognized as such, South Africa shall strive towards ensuring
equitable access to information.

(vii) South Africa shall not exclusively retain unfair advantage over other nations by making it
impossible for recipients of our information technology to obtain training and experience
opportunities for their workers except in so far as this could infringe on any proprietary
information rights.

(viii) An independent Commission (called, for ease of reference below, COMIN) should be
established to register and review the content and use of networks and data bases
containing personal material and to establish ethical checks and balances on the
information technology industries with respect to the broad impact of information
technology on society.



(ix)      South Africa shall have an appropriate national information technology policy.

Based on the departure points listed above, we argue that at least the following clauses should
appear in the Bill of Rights for South Africa.

(i) Human tights, as declared in the Universal Declaration of Human Rights should be
reasonably and prudently considered in all processes of information system
development, use and application. Any citizen or organisation who feels disadvantaged in
this regard, has a right of appeal to COMIN.

(ii) Introduction o information technology which may impact society at large shall be cleared
beforehand by COMIN.

(iii) Decisions which directly affect a human being may not be made by an information
TECHNOLOGY device alone.

(iv) Humans affected by information technology device-aided decisions sham be fully informed
at all times and have a right to appeal such decisions to COMIN.

(v) Personal data is the property (in the legal sense) of the person who is the subject of the
data.  Such data shall be made available to its owner on request for purposes of establishing
the accuracy thereof.

(vi) Unintended consequences of any type resulting from the application of information
technologies are the responsibility of those who have implemented the application.

(vii) If information technology devices or applications displace human workers, they shall be
compensated appropriately by the organisation or authority responsible for the
introduction o such devices or applications.

(viii) All information technology applications and devices for which a purpose or use is
surveillance, shall be regulated by COMIN.

(Lx)   All citizens shall have equal access to information that is in the public interest.

(x) South African information technology that is being exported shall be accompanied by full
and complete information about its use and application, as well as with a description of the
possible societal and organisational implications or consequences of that technology.

We also include herewith a copy of a paper we have delivered on this subject at a recent
International Conference on "Information Technology and Socio-Economic development"
organised by the Egyptian Information & Decision Center (IDSC), Working Group 9.4 of the
International Federation for Information Processing (IFIPWG-9.4) and the Regional Information



Technology & Software Engineering Center (RITSEC) in Cairo, Egypt, January 8-11, 1995.  In
this paper the departure points and proposed clauses are argued and justified.

Should you require any further assistance in this regard from us, we shall be delighted to oblige.

PROF NF DU PLOOY

PROF JD ROODE

A BILL OF RIGHTS FOR THE INFORMATION AGE
WHICH RECOGNIZES TIIE THIRD WORLD

JD Roode & NF du Plooy

ABSTRACT

In a previous paper, presented by Du Plooy and Roode at the Second Intemational Conference on
Development and Future Studies in Pert14 Westem Australia, in December, 1993, the Bill of
Rights for the Information Age proposed by Glastonbury and LaMendola was analyzed and
certain ethical issues which were lacking in the Bill were pointed out.

In this paper the Bill is analyzed from a perspective of the so-called Third World.  A number of
additional clauses is added to the Bill to make it more useful and appropriate to developing
countries.

1.     INTRODUCTION

Bessant (1987) has pointed out that, as far as information technology is concerned, there exists a
mainly one-way traffic from North to South, that is, from developed to developing nations.  In an
earlier paper Du Plooy and Roode (1993) analyzed the proposed "Bill of Rights for the Information
Age" proposed by Glastonbury and LaMendola (1992) and pointed out that this Bill does not take
the particular situation of developing countries into account.
'The often naive and exaggerated expectations surrounding the introduction of information
technology in developing countries have been, in part at least, the result of the strong promotion of
computers and information technology as an essential component of development by international
development agencies which "have accepted wholeheartedly the premise that information
technology must be applied and developed in Third World countries if they are not to be left
behind" (Berman, 1992).  "Such enthusiasm" continues Berman, "reflects the degree to which these



agencies identify the major constraint on development as 'poor management skills' and see
computers as 'tools for developing analytical skills among Third World managers and therefore
improving decision making' by making it 'a more rational process'.  Whether driven by fear or hope,
these visions of computers and development show the effects of the uncritical technoidolatry that
has surrounded this technology from the start.  The repeated proclamations of the 'computer
revolution' share a consistently ahistorical viewpoint which decontextualizes the artifact and the
knowledge it represents and focuses narrowly on the technical capabilities of hardware and
software.  From these proclamations are derived optimistic predictions of the richer and more
egalitarian 'global village' that is supposed to be the automatic and beneficial outcome of the
proliferation of computer technology..... what is clearly implied..... is that those who do not
computerize will be left out of the glorious future."

However, Cotterman & Malik (1993) has pointed out that these ideas create a conceptual trap
since achieving the benefits of information technology and accelerating the development process are
two very different objectives.  The former, they correctly indicate, is achieved on a much smaller
scale or basis than the latter.  For instance, the former does not necessarily involve national
strategies (although it may benefit from such initiatives), whereas the latter is absolutely dependent
thereupon.  A typical example of confusing the two issues occurs when policymakers are trapped
into thinking that acquiring state-of-the-art technology is an essential condition for accelerated
economic development.  In this way, billions have been spent in generally unsuccessful introduction
of information technology into developing countries.

2.     BEYOND TECHNOLOGY

When a powerful technology is introduced into an organization or a society, it does not leave that
organization or society unaffected.  Information technology, like other technologies, is not neutral,
and can indeed be described as offering intelligence without integrity (Glastonbury & UMendola,
1992).  As such it can take on whatever rules or moral standards its designers and controllers
choose.  Some standards seem intuitive but are in actual fact part and parcel of the designer's world
view.  This is not a shortcoming or a mistake than can be avoided, but an essential condition for
knowledge of any kind (Winograd & Flores, 1986).

Postman (1992:18) concurred when he wrote that technology is neither additive nor subtractive.  It
is ecological in the sense that any significant technological change to an organization or a society
generates a total change.  Ibis is certainly also true of information technology.  Postman further
argued that the introduction of technology in most societies eventually gives rise to technocracy,
which inevitably further evolves into what he terms "technopoly".  Technopoly, he states, is a state
of affairs where technology rules".  It is based on the belief that the primary, if not the only goal of
human labour and thought is efficiency; that technical calculation is in all respects superior to
human judgment; that the affairs of citizens are best guided by "experts"; that that which cannot be
measured either is of no value or does not exist.  Technopoly is therefore the total submission of all
forms of culture, also economic development, to the sovereignty of technique and technology.
Witness, for instance, the traditional view of economic development which focuses on quantifiable
growth factors such as GNP, productivity, per capita income, etc.  Postman warns, furthermore,
that technological advances should never be superficially equated to progress.



Lyytinen & Ngwenyama (1992) stated that many IT applications are conceived from the
perspective of rationalistic explanation of how information systems are used in organizations and
exhibit Tayloristic work designs, focusing on the individual's task productivity. (Note the
technopolist approach.) This often leads to inappropriate  application designs, difficulty of use, and
outright failure of many systems.  If this is the sad case of affairs in developed countries, what can
developing countries do to avoid it?

Bolter (1989) explained that IT is a defining technology in the sense that, though we can live
without computers, we will be different people because we live with them.  Computers are
constantly serving as a metaphor for the human mind or brain, creating what Bolter termed
'Turing's men", who perceive humans as information processors and nature itself as information to
be processed.  Bolter feared that man is changing (remaking) himself in the image of his own
technology, in this case computer technology.  Simply put, man is seen as computer, and vice
versa.  This is an important perspective, which must be considered carefully in the context of
developing countries.

What seems to be missing from the technopolist view of information technology is the realisation
that the implementation problems and issues of information technology and information systems are
often not technical but social in nature.  Thus, in 1987 Boland wrote: "Designing an information
system is a moral problem because it puts one party, the designer, in the position of imposing an
order on the world of another" (Boland, 1987:376).  Angell & Straub (1993: 168) remarked that
"..information systems, and the organizations they serve, are social systems, and certain systems
principles, suitably interpreted, can provide a limited understanding of their behaviour".  From the
real world of pragmatics, De Marco and Lister (1987) concluded: "The major problems of our
work are not so much technological as sociological in nature".

We are still caught in a particular way of thinking that was inspired by the spectacular advances of
technology in this century.  Such thinking resulted in a particular form of technological Utopianism
which holds that the best way to attack and solve problems, regardless of the "state of
development" of the organisation or society is by applying yet more (and ever more complex)
technology.  In its most extreme form, technology becomes the end, not the means - in other
words, Postman's "technopoly" reigns supreme.  This is the reason why the solutions sought, and
offered to society by the computer community, are mainly technological in nature.  This is also why
conventional systems development approaches and implementation strategies do not equip the
developer with tools or knowledge for dealing with the social processes intrinsic to information
systems development (Hirschheim & Newman, 1991: 30).

In the meantime, however, society (in the First World) has changed and is still changing in many
respects.  Social writers are questioning the old paradigms of authority, work, family life,
democracy, the nature of organizations, planning, learning, information, the role of technology, the
goals of economic development, etc.  According to Klein & Hirschheim (1987), such new attitudes
of society had resulted in a shift from efficiency and effectiveness towards social acceptability and
appropriateness, as the new objectives of information systems and information technology.



One of the values of this neohumanism (Hirschheim & Klein, 1994) is emancipation.  People are
demanding the right to participate in anything which is likely to affect their jobs, and expect work
arrangements in a democratic society to be driven by ethical imperatives and shared understanding.
Furthermore, as information technology filters through from North to South, it encounters new
cultures, differing vastly from the culture  within which it originated.  Within these cultures, society
views automation and computerization differently, often with apprehension, since it may affect their
lives in ways they do not understand and care for.

How does the impact of information technology manifest in organizations and society?  In what
follows we briefly mention and discuss some impacts and consequences.

3. THE IMPACT OF INFORMATION TECHNOLOGY ON ORGANIZATIONS AND
SOCIETY

During the first few decades after the introduction of computers in organizations, computer systems
seemed simple to implement, did away with large numbers of clerks and resulted in real financial
savings.  These facts tended to sweep away possible objections to the adverse affects of
automation.  In the nineties conditions are much different.  All the "easy" applications that were
relatively isolated from the rest of the organization, are up and running well, for instance typical
transaction processing systems.  Other systems, such as office information systems or management
information systems that are currently being attempted are quite difficult.  These systems have a far
greater impact on the work life of an individual, and that is why Boland (loc cit) observed that
"...designing an information system is a moral problem..." the very job of a so-called systems
designer is to engineer or re-engineer the job or jobs of other workers in the organization.  If this is
not done with a social responsibility, the final result is de-skilling, a resurrection of Taylorism and
mindless monitoring of video screens (Willcocks & Mason, 1987).  The technopolist's view of
software development and information systems design is one of imposing the order dictated by
technology, not by a sense of social responsibility - remaking the worker's world in the image of the
machine.

The technopolist's view of the world disregards one crucial aspect, which also concerns us here.
Society and organizations are, in terms of the general theory of systems, socalled open systems.
This fact has a number of consequences, one being that the behaviour of societies and organizations
are, to a certain extent, unpredictable, or, in systems terms, non-deterministic.  It is therefore not
surprising that purely rationalistic and positivist approaches to solving societies' and organizations'
problems have met with relatively little success.  As Angell & Straub (1993) have put it in a slightly
different context, the problems of society and organizations are too "messy" to be solved by
deterministic methodologies.  Also, one cannot expect to be able to accurately predict or anticipate
the consequences of the introduction of information technology into organizations and society.

It is indeed true and accepted that the impact of information technology on organizations and
society is a major, and inevitable one.  The organization with information technology is ecologically
different from what it was before the introduction of the technology.  In this sense, information
technology is a determining technology - it determines to a large extent what the organization is
about to become.



When discussing computer-supported cooperative work, Lyytinen & Ngwenyama (1992), note that
"... many information technology applications in organizations focus on the individual's task
productivity while underestimating the importance of the social  content...". It does not make much
sense to propose the use of information technology in a cooperative working environment, if the
nature of cooperative work, especially the social content of cooperative work is not understood.
Again, the technopolist's view reigns supreme: Technology is good for you, and enables you to
work together, therefore it is imperative that you do so in order to increase the productivity of the
group.

Bouldin (1989) and McPartlin (1990) described the "terrors of technostress" caused by computers.
This is manifested not only by a fear of computers, a kind of cyberphobia, but also by a lack of
being able to cope socially and psychologically with two widely diverging worlds, namely the
clinical, accurate world of computers and the messy, inaccurate social world.  Cyberphobia could
be a real problem in an underdeveloped society.  In a society with major unemployment, such as
South Africa, computer illiterate people would often not make this fact known to their employers
for fear of losing their job.  Rather than admit to the fact, it has been reported that such workers
often learn to use computer systems by rote, rather than by understanding.  Of course, the mere fact
that such unskilled workers are required to use computer systems is evidence of a technopolist
approach.

It is only in recent years that the work of Enid Mumford and others on a socio-technical approach
to information systems development has been taken cognisance of Similarly, the current interest in
soft systems design (Patching, 1990), a methodology that has a lot to give to the discipline of
information systems (Checkland & Scholes, 1990:303), is mainly being expressed in first-world
countries.  These approaches have in them the ability to enable developing countries to avoid the
errors of more developed countries as far as the introduction of information technology is
concerned.
Recent cases of fraud in the lesser developed parts of South Africa have again focused the attention
on the ease with which a single knowledgeable person in an organization (or a country) of
computer-illiterates can misuse computer systems to personal advantage.

These quotations and examples show that the impact of information systems and information
technology on individuals, organizations and society at large is far-reaching, and, as far as related
subjects areas are concerned, wide-ranging.  In order to discover whether the issues addressed here
are perceived to be of real importance to a democratic South Africa, we will consider some current
viewpoints on IT and IT policy.

4. THE ETHICAL USE OF INFORMATION TECHNOLOGY IN ECONOMIC
DEVELOPMENT

According to Boland (1987:377)........ each information system design must have the quality of
organizational dialogue and the quality of each individual's hermeneutic search for meaning as its
ethical standard of success".  Therefore, the information system should facilitate the organizational
communication and should contribute towards a meaningful work life for the employees of the



organization.  Furthermore, the possible detrimental consequences of introductions of information
technology, which go little beyond mere automation exercises for "increased productivity", should
be understood in order to prevent further dehumanization of our society.  In a broader context, not
all societies can  absorb information technology without harmful side-effects such as loss of
privacy, unemployment, computer crimes, technostress and similar woes.

From current literature, we now extract and briefly discuss five viewpoints which we found
contributed a lot to shaping our own views on the ethics of information technology and
development.  In the First instance, we refer to the so-called "core values" of economic
development according to Todaro (1989).  In the context of information technology, these have the
following meaning:

Life-sustenance refers to the ability to provide for the basic needs of the individual, and the
contribution which information technology can make to rising per capita incomes and
greater employment opportunities Gob creation as opposed to continued automation).  One
obvious way in which to achieve this is to promote an information technology industry.
However, in view of the overwhelming competition from the First World, and the NICS,
this would seem to be an impossible task.  On the other hand, South Africa has had certain
successes in other industries, albeit in the very artificial circumstances of sanctions and
boycotting.  A more useful approach would probably be to introduce or further promote
information technology into various other economic sectors.  It is well-known that
information technology " .. is the driving force for a new techno-economic paradigm with
far-reaching effects for all types of industries and services and for the competitive position
of developing countries" (Hanna, 1991).  Over the short term, however, care must be taken
not to blindly replace workers by computers in the false belief that the increase in GNP
would take care of sufficient new job opportunities.

Self-esteem can be supported by using information technology to enhance rather than de-
skill a particular job, enabling a worker to work at a higher level and thereby enjoying a
particular sense of fulfilment.  Ibis could be achieved in various ways.  One approach would
be to train workers in information technology, thereby enabling them to use the technology
in their particular environment.  Without a doubt the acquiring of a modern skill such as
computer literacy is in itself rewarding and fulfilling.  However, even more rewarding and
socially responsible would be to adapt information systems and information technology to
the skills level of unskilled workers, thereby pulling rather than pushing them into the
information age.  There is no imperative that humans should always adapt to technology -
the other way round is also possible and usually more meaningful.  The socio-technical
development methodologies referred to earlier, such as soft systems methodology come
closest to what Fronim (1968) calls a "humanistic" approach to technology.  A humanistic
technology is one that meets human needs because action is taken in technology
development and applications to evaluate, alter and monitor its impact.

Freedom from servitude refers here to the ability to choose from an expanded range of
choices on how to lead one's life.  Information technology can enable an individual to
partake fully of the "information society", rather than being increasingly estranged from



modern society due to a lack of information literacy.  This is a serious problem in
developing countries, especially in South Africa where the struggle is to provide houses and
electricity, rather than enlarging information networks.  However, in this regard one could
look towards experiments being done in other parts of the world where information centres
have been set up in small rural towns, enabling the local population to share an
infrastructure (Qvortrup L et al, 1987). ne contribution of information technology therefore
is that it can enable the individual to partake fully in modern and international society.
Without information literacy, an individual becomes more and more marginalised in the
information age.  Empowered by information technology, however, even individuals living
in an "information poor" society, can reach beyond that society to achieve a better quality of
social and work life.

Secondly, all this may have a detrimental effect on the societies of underdeveloped nations if the
introduction of information technology is not handled with care.  Bankes & Builder (1992) pointed
out that many underdeveloped nations have relatively closed societies, and information technology
introduced to improve economic performance will end up being used for other purposes.  Some of
these purposes may be to increase the control over the population, rather than allowing the society
to become more open.  Postman (1992) in his discussion of technopoly, warned of this and
suggested that one should become a "loving resistance fighter" (op cit: 181).  Loving resistance
fighters are individuals who understand that, although technology has many benefits to a society, it
is not the natural order of things, and is a product of a particular economic and political context.
As such it carries with it a prograla an agenda, and a philosophy that may or may not be life-
enhancing and that therefore requires scrutiny, criticism and control".

A non-technopolist approach to developing information systems and introducing information
technology into society is therefore expressed by what we like to can the fundamental question
underlying all of this discipline, namely

"" .... how to balance the contribution of information systems towards the mission of the
organization with the ethical responsibility to ensure their social acceptability......

Achieving this balance is always a matter of complex, unquantiflable trade-offs between the needs
of technologists, individuals, organizations and society.  Note also that this second viewpoint is not
limited to underdeveloped societies, but is a basic requirement in all societies, be it information rich
or poor. lie dilemma is that underdeveloped societies see information technology as a means to
leapfrog into the information age, but without the so-called ethics industries already in place,
technopoly could be that much more devastating.

Thirdly, Glastonbury and LaMendola (1993) proposed a Bill of Rights for the information age
which, they remarked, "should be the entitlement of all people of whatever country".  While it
certainly makes sense to have a universal Bill of Rights for the information age, it should be clear
from the arguments put forward in this paper that we must examine the Bill from the point of view
of the developing country to ascertain whether there could be any issues specific to a developing
country which are not addressed.



Even though we regard this Bill as a major step forward, we do not see adequate warning against
technopoly in this Bill, since it is written from the viewpoint of a developed society, in which it is
possible to legislate against misuse of private data, unauthorised access to computer systems, etc.
Nor does the Bill address the empowering capabilities of information technology, in the sense of
Todaro's arguments.  Furthermore, we have mentioned that societies and organizations are open
systems that have humans as their major component, and thus are non-deterministic.  This means
that the impacts and consequences of information technology infusion is largely unpredictable,
irrespective of whether it is a developed or underdeveloped country.  Ibis basic tenet of guiding
information technology infusion should be reflected more explicitly in a Bill of Rights for the
information age.

Fourthly, we have referred earlier to Porter's well-known exposition of competitive advantage of
organizations and nations.  Ale consequence of Porter's argument is that if some nations win, others
must lose.  For the world of information this creates a particular ethical dilemma.  If information is
something to be shared amongst all peoples, and if information technology is to be freely
transferable between nations as proposed in the Bill, it means that information should be excluded
from this competitive "war" amongst nations.  We know this is not so, but should it simply be left
at that?

Finally, Max-Neef et al (1989) proposed an approach to development where "development and
human needs are irreducible components of a single equation'.  In particular, they state the
following postulates:

Development is about people and not about objects
Fundamental human needs are finite, few and classifiable
Fundamental human needs are the same in all cultures and in all historical periods.  What
changes both over time and through cultures is the way or means by which the needs are
satisfied.

This provides a framework against which the introduction of information technology could be
managed, and a national Information Policy be devised.  As pointed out by Joubert (1994),
information can be considered a satisfier of various needs while information technology can be
considered an enabler not only of the satisfier Information, but of many other satisfiers in the human
scale development model of MaxNeef et al.  The Bill does not touch on this very basic argument.

The above viewpoints form the basis for our critique of Glastonbury and Mendola’s Bill of Rights.
To develop an augmented Bill of Rights for developing countries, the following aspects must be
kept in mind:

The typical worker in a developing country is unsophisticated, computer-illiterate and even
gullible and usually afraid to loose his or her job in an oversupplied job market
Many a worker (especially office workers) in a developing country do not have access to,
nor is a member of, powerful trade unions such as have evolved in developed countries



There is an urgent need in developing countries for technology transfer from the
developed countries, but without maintaining the current dependence on the
information technology supplier
Developing countries must secure access to various sources of information
technology
Developing countries must ensure that they do not become isolated from
mainstream technological developments in the information technology field, with
their only access to the technology being through the acquisition of packaged
products, embodying the relevant skills, knowledge, components and so on in a
"black box"
Developing countries must ensure that they gain and retain access to sources of
training and experience opportunities for their workers.
In developing countries, computers often substitute for semi-skilled and middle
managers who simply are not available (Bennett, 1993), thus introducing reliable
systems which have no clerical counterpart.
In some organizations, computers are still often acquired for their usefulness as a
status symbol and conversation piece, rather than a productivity tool (Collier, 1993).
Developing countries must rid them of their enslavement to the developed world,
who still favours the introduction of computer technology into the developing world
by either exporting complete systems, or, at most, allowing the recipient to assemble
from imported sub-systems (Collier, 1993).

In the next section the Bill of Rights is expanded and augmented to address, specifically,
the Ibird World.

5,      A BILL OF RIGHTS FOR THE INFORMATION AGE IN THE THIRD WORLD

We have examined the socioeconomic consequences of accelerated economic growth
through the infusion of information technology.  Our viewpoint has been from the
perspective of a developing country, and we have deliberately assumed that the infusion of
information technology is often undertaken "carelessly" in an ethical sense.  From this a
number of shortcomings of Glastonbury & UMendola's proposed Bill of Rights become
evident.  If this Bill is indeed to be '... the entitlement of all people of whatever country",
then the following additional clauses are necessary.  Without them, the Bill remains mainly
a first-world document of questionable value to the developing countries of the third world.

Taking Glastonbury & LaMendola's Bill of Rights for the information age as a point of
departure, we propose the addition of the following clauses:

(i) Developed countries shall assist the underdeveloped countries in establishing
ethical checks and balances on their intonation technology industries.



This is of such importance that considerations of personal data privacy, protection of
copyright, knowledge sharing etc should be part of an underdeveloped nations basic Bill of
Human Rights, rather than being addressed in separate information processing legislation.

Information sharing shall be made possible amongst all nations, and, while proprietary
information shall always be recognized as such, the nations of the world shall strive
towards ensuring equitable access to information

Ale mere fact that the nations of the world can be and to a certain extent are already
connected electronically, does not imply that the information which is being transported
along these communication channels, flows freely and is shared by all.  The situation is
much more one of an increasing imbalance, with the information-rich countries
accumulating and possessing more information, while the information-poor countries
become progressively poorer.  Ale situation will not rectify itself, and deliberate actions are
necessary to redress the situation.  We do not have a 'forced sharing of information' in mind,
but unless there is a deliberate intention and agreement to share information, based upon the
conviction that such sharing ultimately will be for the benefit of all concerned, the imbalance
will simply continue to grow.

Information technology from developed nations shall be transferred in appropriate form,
taking cognisance of the skills level of the recipient.

"Information technology clearly illustrates a change that has been going for some time
amongst developed countries which might be defined as a shift towards 'knowledge-
intensity"' (Bessant, 1987).  One of the implications of this shift is the convergence and
concentration of both products and processes, leading to the packaging of "all relevant
skills, knowledge, components and so on into a black box" (op cit).  While this seems on the
surface to ideally suit the requirements of developing countries, the implicit problem of
technological dependence is very real: the requisite knowledge rests with the supplier, and
little technology transfer takes place.

(iv) Information technology in developing countries should be designed in such a way that a
'stood fit" between the technology and the culture of that nation is achieved

It is indefensible to transfer information technology unchanged and unthinkingly from a developed
to a developing nation.  As is the case with all technology, information technology is also culturally
based, or has a cultural agenda and social context (Postman, 1992; Knight, 1993).  Therefore, al
infusions of information technology should be scrutinized as to their cultural applicability, over and
beyond their cost efficiency to the organization or suggested benefit to the economy.  Too often in
the past, so-called first-world technology has failed because it was not culturally accepted.  In other
cases, such technology has changed the developing nation's society in ways that did not further the
social ideals or values of that nation.  Bennett (1993), for example, points out that, in Zambia,
asking questions of senior staff within an organization may provoke hostility because of the cultural
unacceptability of questioning or doubting older people, or unwittingly crossing tribal barriers.



A need for what Bell and Wood-Harper (1993) call "analytical honesty" exists a realisation
that local perceptions will differ from those of the originator nation  or organization, and
that the typical mechanistic or "hard" model favoured in developed (especially Western)
nations are inadequate at expressing the real needs of developing nations.  Furthermore,
Knight (1993) points out that the mere concept of information and the value it holds for an
individual, may differ from society to society, thus hindering rather than aiding the
introduction of information technology.

(v) Satisfying fundamental human needs should drive the introduction of information
technology in developing countries.

In terms of Human Scale Development (Max-Neef et al, 1989) information technology is an
enabler of education and training, basic literacy skills, communication, socialisation in the sense of
abilities of being electronically together, self-actualization, labour mobility and dissemination of
basic information to enhance living conditions.  In contrast, developing countries often try to
emulate the productivity increases reaped by developed countries through 'computerization'.  War
stories abound of how such emulations have turned into financial quagmires.  Yet the scenarios
continue to be replayed, to such an extent, in the words of Cotterman and Malik (1993), the result
"has been an awkward overlay of advanced industrialized technology on an unreceptive host".

(vi) No nation shall exclusively retain unfair advantage over other nations by making it
impossible for them to obtain training and expeience opportunities for their workers except
in so far as this could infringe on any proprietary information rights.

Since it was first acclaimed, perhaps by Warren McFarian, to be a 'competitive weapon',
information and information systems are routinely touted as tools to achieve comparative advantage
and retain competitive positions.  This very definitely implies I-win-you-lose strategies, which, in
the integrated and connected world of today, makes less and less sense.  The strategy of long-term
thinkers in the field are much more aimed at win-win options, realising that there are places in the
sun for everyone.  In the long-term, the survival - indeed, the economic and socioeconomic health
of Third World countries are in the best interests of the developed world.  A future in which the
poor simply become poorer is, the world has to accept, too ghastly to contemplate.

(vii) Information Technology shall not be mindlessly promoted as a panacea for all problems of
organisations and societies.

There is overwhelming evidence of the absurd ends to which, not only suppliers, but
international development agencies and idealists go to promote a utopia in which
information technology delivers the wonders of economic bliss and democratic freedom.
There are well-argued refutations of this nonsense (see, eg, Berman (1992), Postman
(1992) and Bolter (1989)).  The problem is not so much that the 'mindless promotion' is
based on a naive understanding of the complexities involved in the development process,
but that such misplaced hopes are created for instant solutions to deeply rooted problems.



In the process huge  financial investments are misguided and the possibilities of real
development discredited.

(viii) The application of information technology in underdeveloped countries shall be
based on the tenet that economic and socioeconomic development go hand-in-hand.

This implies that the capabilities of information technology to provide socioeconomic
upliftment in under-developed countries, apart from economic benefits, should be
exploited.  The development process as described by Todaro makes it abundantly clear that
neither economic development, nor socioeconomic development can proceed
independently.  Yet, as has been stressed repeatedly in this paper, the prophets of
information technological progress continue to believe to a very large extent in the rational
process of improved decision making, improved efficiency, and tangible benefits as the
basis for all information technological intervention.

(ix) All developing countries should have an appropriate national information
technology policy.

A recommendation made at the Information Technology in Support of Economic
Development Conference (Cotterman & Malik, 1993) was that "all governments (of
developing countries) (should) utilize to its fullest extent and .... take all possible
steps to increase the effectiveness of that technology within their national
borders...... It would seem that the creation of IT infrastructures and IT awareness,
necessary for successful diffusion of IT, simply requires (at least in developing
countries) a particular well-planned intervention by government.  Such intervention
should decidedly not infringe on the privacy and decision-making abilities of the
individual; should be driven by satisfying basic human needs; whilst not ignoring
the possibilities for economic development through people empowered by
information.

6.     CONCLUSION

These additions to the proposed Bill of Rights should now be debated by the international
information community.  It would certainly be naive to believe that this Bill would be able
to overcome negative effects (from the perspective of the developing countries) of market
forces, where First World technological imperatives are often seen to receive priority over
any "neohumanist" considerations.

Our additions to the Bill of Rights argue the case for the developing countries, which we
found lacking in the original Bill.  Clearly, developed countries would not, because a
particular clause exists in the Bill, necessarily alter their behaviour towards developing
countries.  The latter, however, being sensitized by the issues probed in our analyses,



should be able to see clearer how, in their interaction with developed countries, certain
pitfalls and inherent dangers of technology transfer and infusion could be avoided.

We realise that it could be argued that this Bill, in its transformed format, is not any
more a Bill of Rights for the Information Age but rather a set of guiding principles for
information technology policy formation for developing countries.  Be it as it may, we
regard the augmented document now to be closer to Glastonbury and LaMendola's
(1989) ideal that the Bill should be the entitlement of all people of whatever country".
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25 January 1995

SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY

THEME IV    ENTRENCHMENT OF BILL OF RIGHTS
People have the right to control over their bodies which includes the right to make reproductive
decisions without coercion.

Likewise it is crucial that the constitution makes provision for the rights of legal persons under
these circumstances.

our concern arises from the condonation of the present culture of violence which is wracking our
society.

The rights of the perpetrators of all forms of violence are covered by legislation.

It is the victim who has no rights.  The victim has an equal right to life which is NOT being
enforced by our legal system.

THEME VI    COMMISSION ON GENDER EQUALITY

The Women s Legal Status Committee feels strongly that the equality clause must be fundamental
to the constitution and must be entrenched in the law,

Yours faithfully,

DI
CHAIRPERSON



October 12

COMMENT ON RDP WHITE PAPER AND BEIJING REPORT

THE GENDER FACTOR - A GENDER QUOTA FOR THE RDP AND LOCAL
GOVERNMENT The principal goal of The Women's Lobby (TWL) since its inception in 1991 has
been the promotion of women into government structures and decision-making positions at
national, regional and local levels.

The ANC gave women an enormous boost by their requirement of one third women on their
national list.  TWL wishes the Government of National Unity to take this further by establishing a
gender quota for provincial and local government as well.  TWL's research among women's
organisations shows that women are most closely associated with their communities and most
aware of services needed to improve the lives of their families and the communities in which they
live.

Referring to the Beijing Conference Report 1995 we note the statement on page 52 ... 'lt is
imperative that a clear strategy for ensuring the effective participation of women at local
government level is adopted and implemented timeously, for this is the level at which government
delivery occurs."

We see a gender quota as one such strategy.  This could be entrenched in the Constitution itself, by
legislation, by a requirement for political parties or through some other process.  We favour
Norway's requirement of a minimum of 40% of either gender on all boards, commissions, etc.  But
TWL would strongly urge we extend this to all policy-making bodies, and that political parties by
obliged to implement this by a minimum of 40% of either gender on all their electoral lists.

Our latest information on quotas comes from the Inter-Parliamentary Union, Geneva.  Their
"PLAN OF ACTION - To Correct Present Imbalances In The Participation Of Men And Women In
Political Life", March 1994, proposes measures for political parties "to give equally qualified men
and women equal opportunities to belong to decisionmaking bodies at all levels in the party's
structure: local, provincial and national."

They go on to say that "On a strictly interim basis, these measures may include affirmative action
measures.  Wherever the measure chosen is a quota system, it is proposed that the quota should not
target women but that, in a spirit of equity, it may be established that neither sex may occupy a
proportion of seats inferior to a given percentage."

Page 2

RDP WHITE PAPER AND BEIJING REPORT
TWL welcomes the goals of the RDP White Paper and has read with great interest the Country
Report On The Status Of South African Women.  We agree with the observations on page 51 in
Chapter 10 of the Report that much "will depend on the strategies and machinery put into place, the



resources allocated and the commitment ... to real changes ... 11 We commend your opening
comment in this chapter that "...equality and non-sexism are now the responsibility of the country,
its Government and all its people."

In the RDP White Paper we were disturbed to see a litany of the same male-dominated structures at
the heart of decision-making, although there was repeated reference to the need for empowerment
and development of women.  The Country Report (page 53) confirmed our fears: "The dangers
inherent in the RDP unfolding scenario are that policymaking (economic,social and political), and
consultative structures and processes at national,regional and local level,inherit the race, class and
gender hierarchies that are the legacy of apartheid".

GENDER QUOTAS NEEDED IN THE RDP
TWL recommends that the best solution to these dilemmas is a gender quota on all RDP
consultative, policy-formulating and implementing structures.  We urge that a national debate be
opened on this issue.  In addition, the question of a gender quota system should form part of South
Africa's agenda at Beijing.  While the goal of gender partnership and parity has not yet been fully
achieved anywhere, it is being actively pursued by all the Scandinavians, the Netherlands, Germany,
Italy and other countries.  President Francois Mitterand of France advocates quotas for women to
ensure parity in political participation.  It is time the entire world followed this trend.

We would welcome a programme such as Sweden's five year national action plan for equality
between the sexes.  South Africa should also consider Sweden's example of identical curricula for
boys and girls, to wipe out sex-stereotyping.  Equally important is our need for early education
programmes to teach peaceful conflict resolution countering the culture of violence against girls
and women.

GENDER COMMISSION
TWL also recommends that a gender quota be applied to the Gender Commission and that a fair
proportion of appointees be drawn from women's voluntary organisations.

A GLOBAL DEBATE ON GENDER QUOTAS IS NEEDED
TWL believes that a global examination and debate of gender quotas would go far to improve the
position of women and to encourage development world-wide.  It would be a feather in South
Africa's cap if we were the country to introduce discussion throughout the world on this crucial
theme.  The enhanced prestige of South Africa due to our spirit of reconciliation might help to
ensure acceptance of such a debate.

We earnestly request serious consideration of TWL's suggestions.  The Women's Lobby wishes you
the very best in your endeavours.

Babette Kabak - Chairman         Doris Ravenhill - Vice-Chairman

2-.





December 27

COMMISSION ON GENDER EQUALITY

In reply to your letter of November 22 1994, The Women's Lobby (TWL) welcomes the opportunity to

comment.
NEED FOR GENDER COMMISSION
South Africans are in the process of re-making their society and it is imperative that the capacities and talents of
all the people, men and women be engaged in this re-vitalising process.  It is accepted that the status and
position of women lag behind that of men and improvement can be accomplished only through positive action.
The Women's Lobby sees a Gender Commission as an important vehicle to empower women and thereby
assure gender fairness, parity, partnership and equity at all levels of government, national, regional and local.

Women as well as men must share in decision making and be responsible and accountable for the success or
failure of policies formulated for the nation.  A Gender Commission would lobby for the integration of gender
equity perspectives in public policy.

South Africa already has many active women's NGO's (non-governmental organisations), but there is a need for
a stronger women's movement than now exists.  The Gender Commission should encourage their development
into a fully representative women's civil movement across urban and rural structures.

COMPOSITION OF THE GENDER COMMISSION THE GENDER COMMISSION SHOULD;
* be comprised of gender-sensitive men and women, drawn from the private sector (excluding
parliamentarians) and selected through public hearings initiated by the Minister Without Portfolio.  The
Gender Commission should choose its own chairperson from among its members.

* submit to the Minister Without Portfolio its annual report.  Its recommendations should be debated in
Parliament.  During the course of the year relevant recommendations could be made to parliamentary
standing committees.

Page 2

STATUS AND FUNCTIONS
THE GENDER COMMISSION SHOULD:

* be an active body, meeting regularly at short intervals doing
· practical job.



* be an investigatory, advisory, advocacy, monitoring and educating body.

* continuously review all government policies, existing and future Acts, legislation,
regulations and administrative practices, to achieve gender fairness.

* function as a legal framework for introducing positive legislative and
administrative action favouring women, to redress inequalities.

* educate the civil service to prepare its staff for their responsibilities and alter
their mind-set to develop an understanding that women's issues are important
human, societal issues.

* inform men and boys of the need for gender equity and help them realise that
social issues affect both genders.

* seek to influence education policy, so that study choices of boys and girls should
not be stereotypic gender choices.  The minds of both boys and girls, men and
women, should be open to the full range of occupational possibilities.

* re-educate society to appreciate that violence against women is an intolerable
offence against humanity.

* respond to approaches from women's and men's groups to examine issues of
concern.

* investigate and take evidence on the entire field of customary law and practice,
customary union and "black law", or law affecting black persons which was
imposed by previous governments.

* liaise with provincial parliaments and local governments to establish gender
commissions at their levels.

* encourage a national debate on applying a gender quota in elected and appointed
office.

* monitor government appointments for gender equity.

ASPECTS OF THE CONSTITUTION



The reference in the Interim Constitution to affirmative action to redress historical wrongs
should not be excluded from the final constitution.

Obviously it is assumed that there will be no changes to Chapter 3, Fundamental Rights,
Equality Clause 8 referring to race, gender, sex, etc.

Page 3
METHODOLOGY TO REACH THE PUBLIC
The Gender Commission needs a highly competent and experienced team of media
officers to inform the media constantly of its entire ongoing process so that this process is
transparent and the general public is fully informed on the merits of gender equality,
representation and participation.

The Gender Commission should be obliged to distribute its research findings to urban and
rural women's groups, business men's organisations etc.

ORGANISATIONS TO BE CONSULTED BY THE GENDER COMMISSION
The organisations to be regularly consulted should be all women's groups, urban, rural,
grass-roots, across political, cultural and class spectrums; business and academic think-
tanks; university departments such as law, political science, sociology, economics,
business and women's studies.

FURTHER INFORMATION
You may wish to consult the document entitled "Compilation Of Papers Submitted By
Foreign Experts and Background Material", which proceeded from the International
Conference Ensuring Gender Equity in The New South Africa.  This was held by the
Women's National Coalition and The Lawyers Committee for Civil Rights in May 1993
in Johannesburg.

Women's National Coalition
P 0 Box 62319
Johannesburg 2000
Tel: 011 331 5958
FAX: 011 331 5957

Current global information is available from: Inter-Parliamentary Union
Place Du Petit Saconnex
Case Postale 438



1200 Geneve 19
Switzerland

For your interest we enclose a letter The Women's Lobby has sent to Mr Jay Naidoo,
Minister Without Portfolio, recommending a national debate on the idea of a gender
quota.  This would follow the Norwegian practice of requiring a minimum of 40% of
either gender on all boards, commissions, etc.  TWL suggests this quota be applied for
nominees at local elections as well.

We refer you especially to the Canadian Advisory Council on the Status of Women
(CACSW) discussed in the Women's National Coalition document (see above).  We hope
Theme Committee 6 will give serious consideration to its workings, and also to this
submission from The Women's Lobby.

Babette Kabak Doris Ravenhill
Chairperson Vice Chairperson
and Members of the Executive Committee



4 January 1995

I welcome the initiative  taken by the Constitutional Assembly to invite the broader South
African community to make submissions, which will allow you to enhance the work of
drafting the new constitution.  It is an important initiative, hence I decided to participate and
support the process.

Unfortunately I only saw the advertisement in the newspaper (Weekly Mail & Guardian, 23
December 1994 to 6 January 1995) during the festive season and in addition, I am leaving the
country for almost three weeks (4 to 22 January 1995), and have no time to do a proper
submission.  However, I am very interested in providing ideas f or the Theme Committees I,
III and V. I have written and conducted research on these areas and f eel quite strongly about
future models for South African.

In relation to Theme Committee I (1) , my interest lays in the need to provide clear guidelines
in the constitution about the interaction between the state and civil society.  This has to be
framed, I will suggest, within a broader discussion on governance.  In other words, it is
important to understand how and where the frontier between civil society and the state is
defined, so that we can know who is responsible for satisfying the needs of the population.
This is an important aspect that has come to the public discussion in South Africa regarding
the debate between non-governmental organisations and the state [in a post-apartheid South
Africa].

The above discussion moves me into the area of competence of Theme Committee III(1).
The constitutional guarantees of the Bill of Rights need to be effective either at the horizontal
or vertical level of society.  For a real democratic society to be in place, the citizens/human
beings needs to feel that they have protection when operating in all spheres of society.  If
South Africa adopts a vertical and horizontal application of its constitutional Bill of Rights, it
will not only be following a radical approach but it will also follow a similar pattern to that of
certain federal jurisdictions in Canada and Australia.

I have enclosed Addendum Al (Professor Shearingls article on governance), Addendum A2 (Ninals
on modes of governance) and Addendum A3 (Ninals on civil society), which I feel will help you to
understand the arguments that I am raising above.

In terms of Theme Committee V(1), the core of my work in South Africa has been in researching,
training and assisting underprivileged communities with the mechanisms of conflict resolution.  This
type of community practice is academically defined as "popular justice".  What we have achieved in
various communities is a process of self-regulation , by which the community has organised its
practice of popular justice in a way that it is acceptable to all its members and abides by the law.

To date the best example of the above experience is that in the Eastern Cape, where the South
African National Civic Organisation (SANCO) has drafted a proposal for establishing community



courts.  It is a very important document, which reflects the collaboration of various sectors of
society.

I have enclosed various agenda which will allow you to follow the debate and the proposal from the
community.  These are: Addendum Bl (SANCO's proposal) , Addendum B2 (Ninafs on community
courts in Alexandra), Addendum B3 (Professor Schhrffs on community courts), Addendum B4
(Ninals on popular justice) and Addendum B5 (Nina and Stravrou on state and popular justice).

I will be back in the country by 22 January and would appreciate it if you could contact me if you
feel that I could be helpful in any of the above areas of discussion for the new constitution.

Nina, Ph.D (Law and Social Theory)
Research Associate
and National Consultant to NICRO



SUBMISSION ON A MATTER OF RELEVANCE TO ME AS A SOUTH AFRICAN
CITIZEN: YOUR INVITATION IN THE WEEKLY MAIL AND GUARDIAN OF
94-12-23 TO 95-01-05 REFERS.

1. Theme Committee III: The nature of the Provincial System and Local Government.

In 1909, before we could become a Union In 1910, the problem of the nature of the provincial
system and local government for our country remained one of the constitutional options from which
the 1910 Constitution Act had to emerge.  One, therefore, finds it surprising that the same problem
faces our Constitution makers, when very little or not much has changed in the socio-economic
conditions of the majority of the country's citizens.

In the 1910 Constitution, federal constitutional options were rejected among other things, on
grounds that such a constitution would be divisive, and make It difficult for the South African
State to discharge Its responsibilities to the electorate.  The emergence of self-governing national
states and Independent national states, later, had to exist, as they, In actual fact, did not change the
unitary character of the South African State.  The direct or indirect influence of central government
over all these fragmented authorities made all of them survive any political turmoil that would now
and again be generated within the fragmented territories.

With regard to current constitutional developments In the country, It must be pointed out that
democratic governments could either be unitary or federal In character.  The guiding principles
between the choices of federalism and unitarism should be one or wore of the following:

        the country’s level of economic development

the Issue of healthy or unhealthy ethnic element In African politics - Its divisive nature;

the ability of provinces to develop on their own, to a point of becoming Independent states;

the general level of education among the electorate;

Considering that some or most of the above factors lack In each of our provincial governments, one comes to one
conclusion that whether  we opt for a federation or a union, central government, for quite some time to come, will
continue to Influence the performance of our provinces, particularly In areas such an the following:

                                  -             welfare and population development

                                 -            education

                                 -             defence

  - police

- Justice

- foreign affairs



- economics affairs and

- health

In view of the above, the final product of our Constitution will, therefore, need to clearly
establish areas of co-operation and procedures to be followed between central and
provincial governments In the delivery of public services.  Such constitution and
procedures way not violate the right of an Individual to appeal to highest authority for a
particular service to be rendered or supervised by an authority nearest to him/her.
Within this arrangement, local government remains the responsibility of the provinces,
except where the provinces may appeal to central government, for some interventionist
measures to be considered or where central government, at its own discretion, feels It
should intervene on a provincial matter.  The new Constitution could provide for
procedures as to how this could happen.

CY Mkhize
ASSISTANT REGISTRAR

   UNIVERSITY OF ZULULAND



I herewith include two submissions for consideration by the Constitutional
Assembly, namely:

1. Chapter from a book entitled: 'South Africa's New Electoral System"; and

2. Article from a journal entitled "Suid~Afrika se nuwe Proporsionele Kiesstelsel -
Hoe werk dit?  Wat is die kenmerke  daarvan?, en Hoe moet dit beoordeel word?"

Particulars of the book and the journal from which the publications were taken appear
on the photocopies.

Will you please refer these documents to the appropriate committee?

PROF AM FAURE

HEAD:DEPARTMENT OF POLITICAL SCIENCES

SEE: SOUTH AFRICA’S NEW ELECTORAL SYSTEM,  PAGES 101 - 123 AND
SUID AFRIKA SE NUWE PROPORSIONELE KIESSTELSEL - HOE WERK DIT?, WAT

IS DIE KENMERKE DAARVAN? EN HOE MOET DIT BEOORDEEL WORD - POLITEIA
VOL 13 NO.1 1994 DEUR MURRAY FAURE - DEPARTEMENT POLITIEKE
WETENSKAPPE, UNIVERSITEIT VAN SUID AFRIKA



28 December 1994

RE: COMMITTEE IV: AN ENTRENCHED BILL OF
RIGHTS

Thank you for your invitation to make submissions regarding
the new Constitution.

The member organisations of United Christian Action
believe that freedom has to be based upon and in accordance
with the 1 0 Commandments.  Adherence to the 10
Commandments would ensure true religious freedom -
freedom to worship and serve the one true God - the Creator
and Sovereign Lord of the Universe - the only source of
freedom.  And it would protect worship, speech, time,
families, life, love, property, truth, reputation and conscience
(Exodus 20:3-17).

We also hold that it is not acceptable to justify evil in the
name of freedom.  There should be no freedom for cruelty to
animals, perversion, blasphemy, rape and child abuse (such
as occur in Satanism) in any civilised country.  Nor can the
murder of human life in the womb (abortion) or the
exploitation of women's bodies for profit (pornography) be
tolerated.

True religious freedom must include freedom for parents to
educate their children according to their religious convictions
- whether  through state schools, independent Christian
schools or home schooling.



Religious freedom must include the freedom to proclaim the
God of the Bible to be the only true and living God, and to
objectively point out the errors in other religions Any attempt
by the state to register or regulate churches, missions or
Christian organisations would be an intolerable breach of
religious freedom. The proposals to establish a Department
of Religious Affairs must therefore be rejected as
unacceptable interference by the state in religious matters
and a step towards state control of the church. We also hold
that true freedom comes from within.  The foundation of a
truly free nation can only be laid in characters, minds and
lives changed by the Grace of God and built upon the Word
of God.

We accordingly recommend that the Bill of Rights clearly
protect freedom of worship, freedom of speech, freedom for
parents to educate their children according to their religious
convictions, the right to life of unborn babies, the protection
of women from the exploitation of pornography, the right to
property, the right to freedom of the press, and freedom of
movement and association.

Thank you for your time and consideration.  Should you
require, we will be available to present documentation in
support of our position.

RE: FINANCIAL AND FISCAL COMMISSION

Thank you for your invitation to make submissions with
regard to the new Constitution.



The member organisations of United Christian Action
support a free market economy based on the private
ownership of property, and individual free enterprise.  We
maintain that any taxation of 1 0% or higher is oppressive,
and only leads to wastage and corruption.  We further hold to
the Biblical principle that property and inheritance may not
be taxed.  Furthermore, those institutions and individuals
involved in full-time religious service should not be taxed.
Their support is provided by the spontaneous free will giving
of people who have already been taxed.

We also hold to the Biblical principle that unjust weights
(unbacked currency) and measures (inflation) is a hidden tax.
Throughout the Bible, money is spoken of by weight.  God's
law requires that financial transactions be made in terms of
honest measures.  Inflation is the theft of wages and the
destruction of savings by devaluing the currency.  This is the
result of counterfeiting - printing more "money" than there is
gold to back it.  It is essential dishonesty - a hidden tax -
where "silver has become dross".  The devastating impact of
unbacked currency/inflation on pensions and savings - is
criminal.  Biblical Law requires that we use honest scales
and honest weights; in other words, honest money backed by
real constant value.

The members of United Christian Action hold to the
"KwaSizabantu Affirmation" which declares: "We affirm
that the Bible is clearly against oppression of the poor by the
rich.  It is also very clear about the right to own land and
property: 'You shall not covet your neighbour's house; you
shall not covet your neighbour's wife ... nor his ox, nor his
donkey, nor anything that is your neighbour's"'. (Exodus
20:17); "While the land remained, was it not your own?"
(Acts 5:4);  (Matthew 20:15).



Based on the commandments "Thou shalt not steal" and
"Thou shalt not covet”, we reject any form of nationalisation
and forced redistribution of wealth and land.  It is an
observable fact that wherever this Biblical Law has been
violated, as in Socialist countries, the result has been
starvation, wastage and death of millions."

Thank you for your time and consideration.  Should you
require us to present documentation in support of our
position, we would be glad to do so.

RE: COMMITTEE 1: DEMOCRACY CHARACTER OF
STATE

Thank you for your invitation to make submissions regarding
the new Constitution.

The member organisations of United Christian Action
strongly recommend that the new Constitution provides for a
constitutionally lirnited Republic - where law rules.  We
recognise that civil government needs to be powerful enough
to restrain the evil impulses of criminals.  However,
believing that power corrupts and absolute power corrupts
absolutely, we hold that rulers cannot be trusted with
absolute power either.  We maintain that the solution is not
the pagan/Greek utopia of democracy - where man rules - but
a constitutional Republic - where law rules.

We hold that society should be rebuilt upon the
unchangeable law of God's Word - the Bible.  Instead of
rulers, we need to elect servants civil servants - bound down



with the chains of the Constitution.  And in keeping with the
American and Swiss systems, we recommend a !system of
checks and balances to divide the power and responsibility
into a Trinitarian model of executive, legislative and judicial
branches of civil government.

We would hold to a bicameral national legislature, where one
house is composed of representatives elected by the people.
And a second house which is composed of senators
representing each province.  We would support an executive
officer directly elected by the people and not by the ruling
party.  A written Constitution based upon the principles of
the Word of God is essential.  This Constitution must clearly
define and restrict the power of government.  The main
purpose of a Constitution should be as a restriction to
prevent rulers from abusing power.

We would recommend a federal system where most
responsibilities

and powers rest on the local and provincial governments with
only minimal powers delegated to the central government
(including: National Defence and Foreign Policy).

We would recommend a Constitution which protects the
rights for a free-market economy, based upon the private
ownership of property and individual free enterprise.  In
order to prevent corruption, wastage and the abuse of power,
we would recommend that the Constitution expressly limits
the taxation powers of central government to less than 10%
of the total earnings of the citizens.  Furthermore, any
taxation of property or of inheritance needs to be strictly
forbidden.  Those institutions and individuals involved in the



full-time religious service should not be taxed.  There should
also be no taxation on Bibles.

The education system needs to be controlled by the parents
and aided by the church, but independent of the state.  One
cannot entrust the state with the moulding of the minds of
future voters.  The control of education should be in the
hands of parents and the content of education must be moral,
character developing and Bible-based.

We believe that a decentralised constitutionally limited state
with separation of powers and checks and balances would be
the best system to meet the needs of South Africa.

Thank you for your time and consideration.  We would
appreciate any opportunity to present documentation in
support of our position.

Rev Peter Hammond
Director



Community Peace Foundation

SUBMISSION MADE FOR THE ATTENTION OF: THEME
COMMITTEE V: RELATIONSHIP BETWEEN THE DIFFERENT
LEVELS OF COURT

"Your freedom ends where my nose begins" - Anon.

Introduction,.
Approximately two months ago, a couple from Guguletu allegedly suffered a racist attack at
the hands of a salesman in the Belville area.  They were apparently informed that there are "no
Kaffirs" allowed to shop there.  The matter was reported in the South newspaper.
Commenting on the issue, a spokesperson from the Ministry of Justice pointed out that
unfortunately in such incidents the Constitutional Court cannot intervene since the interim
constitution (of 1993) only operates vertically.

This presents just one example of the anomaly of a constitution purportedly founded on
principles promoting human rights; whose application can only bind organs of state and
government structures [article 7(1)].  This is referred to as the vertical application of the
constitution.

The purpose of an entrenched Bill of Rights:
An entrenched Bill of Rights in a Constitution is a tool used to protect human beings from
dehumanising activities of others.  These "others" could be state I government bodies; juristic
persons; institutions; individuals.

The elements of racism and sexism are prohibited by the Fundamental
Rights Chapter of the interim constitution.  This .chapter also entrenches
human rights based on the principles of equality and dignity in articles; 8



and 10 respectively- However, significantly absent from the entrenched
provisions is one that binds private persons,

Transforming South Africa:
If a culture of racism, sexism, religious and other intolerance has to be
effectively transformed to through the constitution, little impact can be
achieved through a court other than a constitutional court. even before its
sitting, the constitutional court has come to epitomise that which makes the
difference from the past.  It represents interests of that highest authority in
the, country - the constitution.  One has only to read articles and letters
featured in South African magazines, newspapers and other publications on
the issue to appreciate this.

The message that the people in this country get through the exclusion of the
constitutional court from any issues that outlaw bigotry between private
individuals is that discrimination is not strictly speaking unconstitutional.
This appears to mean that it is only the government and state that should
respect the human right principles enshrined in the constitution.

The state is not the only entity capable of causing harm to others. Private
persons also got attached to the habit of indulging in negative discriminatory
practices,

In order to effectively transform the thinking, rnindset and culture of a past
racist society the constitutional court should be the court of first instance on
these issues.

It could be argued that the ordinary courts could deal with these issues, as
defamation -  for example.  However, it is submitted that an action for
defamation in the ordinary court, does not have the same import that an
action featuring an unconstitutional act would have.  Entrenching
human rights in a Bill of Rights I Fundamental Rights reflects the
howling need to ensure that all people are protected from the dehumanising
acts of others.  In that way ordinary courts are unlikely to make as forcible



an impact when sitting in their generic form on constitutional issues - unless
it is stipulated that they are sitting in their institutional forrn.

Assuming that the constitutional court hall be inundated with cases
featuring government and state bodies, then it should be made clear that
when other courts sit on these issues they are sitting as adjuncts of the
constitutional court.  Adjustments featuring this should be made to the
constitution.

Conclusion:

Conflicting messages that one roads from the entrenched rights as
enshrined in the constitution apparently outlaw infractions by organs of
governrncnt; white allowing the daily discriminatory practices and
humiliation that people experience in their interaction with non-state
organs.

If we are to effectively transform South Africa to a happier nation that
enjoys equality, human dignity and respect for others- all persons
,should be consciously aware of the "mundane" acts that constitute
discrimination.  The message has to be put across that racisrn and other
forms of bigotry shall not be tolerated.  A business enterprise which
practises this should be hauled before a constitutional court.  Any other
private person should know that they stand much to lose by taking us
back into the past.  There is more negative publicity attached to being
placed in court  for a constitutional infraction than for defamation.

I therefore submit that

Private persons should be bound by the Chapter on Fundamental
Rights by inserting a provision that entrenches this duty.  This
would ensure that It Is of horizontal application;



Jurisdiction over constitutional infractions be extended to other or
select courts for purposes of attending to constitution matters. This
should only be where the constitutional court cannot sit over the
matter.  Adjustments to reflect that other courts may sit as
Adjuncts I Auxilliaries of the Constitutional Court should be
inserted in the article on "Engaging the constitutional court".

Costs of court in constitutional issues where private persons are
the offenders be borne by the offending party.

Submission made by: Mbell Mncedi 11 January 1994.



CHURCH OF CHRISTIAN SCIENTISTS

In terms of your request for submissions to assist in the process of Constitution making, we

wish to put forward our request under:

Theme Committee IV - An entrenched Bill of Rights.

1. Synopsis

We submit that constitutional provision be made for the practice of Christian Science.

This relates to the choice of therapy an individual may desire and choose to use and the

legal right to practise spiritual healing through prayer alone.

We further submit that the Bill of Rights be specific in reference to the right to choose

health care; and the right to refuse medical treatment.

Attached, as an appendix, is an Historical and Organisational Sketch of the Christian

Science Church in South Africa.

2. Historical and Organisational Sketch

CHURCH OF CHRIST, SCIENTIST

Church Organisational and History

Christian Science is a Protestant Christian religion, founded in 1879 in the United

States.  Its adherents endeavour to follow the teachings of Christ Jesus in their daily

life.  The distinctive teachings of this denomination are set forth in the Christian

Science textbook, Science and Health with Key to the Scriptures by Mary Baker Eddy,

the Discoverer and Founder of Christian science.

In 1892 the Church took its present form as The Mother Church, The First Church of

Christ, Scientist, in Boston, Massachusetts, which, together with its branch churches

and societies throughout the world, constitute the Christian Science denomination.  At

the present time there are Christian Science Churches in 60 countries.



Denominational affairs and those of The Mother Church are administered by a board of

five directors, known as The Christian Science Board of Directors, under the annual of

The mother Church by Mary Baker Eddy.  Each branch church is self-governing and

conducts its own affairs, not being under the general control of The Mother Church.

Christian Science was first introduced into South Africa about the year 1887, when a

few people in Pretoria became students of this religion.  Progress was such that by

1903 several informal groups were holding public meetings in Johannesburg, Cape

Town and Pretoria, and steps were being taken to organise the first branch Church of

Christ, Scientist, in South Africa.  First Church of Christ, Scientist, Johannesburg, was

organised and recognised as an official branch of The Mother Church in 1906,

followed by the recognition of branches in Cape Town and Pretoria in 1910 and 1912

respectively.  The Church has grown and prospered in South Africa during the

intervening three-quarters of a century, and there are today 26 official branches of The

Mother Church functioning in 23 cities and towns located throughout the Republic.

One of the best-known activities of The Mother Church is its publication of the world-

famous international daily and weekly newspaper, The Christian Science Monitor. The

Monitor, published in Boston, circulates in more than 120 different countries and is

known for its outstanding reporting and high journalistic standards.

The best known religious publication on Christian Science is the denominational

textbook, Science and Health with Key to the Scriptures by Mary Baker Eddy.  This

book is said to have exceeded all other religious books except the Bible in publishing

records.  First published in English in 1875, it has been translated into 16 other

languages.

Christian Science Religious Teaching

The religious teachings of Christian Science are based squarely on the Holy Scriptures.

The first religious tenet of Christian Science as given on page 497 of the Textbook

reads as follows:

"As adherents of Truth, we take the inspired Word of the Bible as our

sufficient guide to eternal Life."



Christian Scientists believe that Christ Jesus set the standard of Christian conduct in

ministering to the needs of mankind and they endeavour to follow his example.

Christian Science Healing

Healing through prayer is fundamental to the theology of Christian Science.  In

establishing this Church, it was voted to "organise a church designed to commemorate

the word and works of our Master (Christ Jesus), which should reinstate primitive

Christianity and its lost element of healing". (Church Manual, page 17).  Christian

Scientists, therefore, rely upon prayer alone for the healing of physical illness as well as

in meeting other problems of daily life.

The healing ministry of Christian Science is carried on by Christian Science

practitioners.  These practitioners are church members who have met the requirements

of the Church for accreditation and listing in the card directory of The Christian

Science Journal, the official organ of the Church, as eligible to engage in the full-time

public practice of Christian Science healing.  There are qualified practitioners

practising throughout the world.  The healing work of these practitioners has been

thoroughly established over many years.  It is recognised by governments and leading

private commercial insurance companies.

The Christian Science Church also recruits, trains and accredits its own nurses, which

provide necessary bedside care for bedridden patients during the course of Christian

Science healing.

In Christian Science healing and nursing no medicines, drugs, physical therapy or

material remedies of any sort are ever utilised or applied, although the physical needs

of the patient are cared for.  Experience has shown the futility of attempting to mix

Christian Science with medical methods.  The two systems do not mix; an attempt to

do so tends to neutralise the effectiveness of both.  This is why Christian Scientists

train their own nurses.  This is also why exemption from regulations governing medical

practice and nursing is essential.

Christian Science nursing is an integral part of the religious ministry of healing by

prayer.  This is conducted by Christian Science practitioners.  Christian Science nurses

are carefully trained in this method of non-medical nursing.  It goes without saying that

only those who are under Christian Science treatment and depending exclusively upon



it for healing would be eligible to receive Christian Science nursing services.  Christian

Science practitioners and nurses are specifically exempted from the laws governing

medical practice and nursing in many states and countries in recognition of the

religious character of their work.

Christian Science Healing Effective

Healing of all types of diseases and ailments, organic as well as functional, have

resulted solely from Christian Science treatment through prayer or spiritual means.

The amelioration of suffering is not the primary purpose of Christian Science or of

Christian Science practitioners.  The primary purpose is the healing of sin and the

salvation of mankind.  In Rudimental Divine Science, page 2, Mrs Eddy writes:

"Healing physical sickness is the smallest part of Christian Science.  It is only the

bugle-call to thought and action, in the higher range of infinite goodness.  The

emphatic purpose of Christian Science is the healing of sin..."

Christian Science and the Law

The religious teachings of Christian Science require obedience to the laws of the land,

and Christian Scientists are known to be responsible and law-abiding people.  Mary

Baker Eddy, the Discoverer and Founder of Christian Science, has written, "Genuine

Christian Scientists are, or should be, the most systematic and law-abiding people on

earth, because their religion demands implicit adherence to fixed rules, in the orderly

demonstration thereof”. (Retrospection and Introspection, page 87) Elsewhere she

writes: "I believe in obeying the laws of the land.  I practise and teach this obedience,

since justice is the moral signification of law". (The First Church of Christ, Scientist,

and Miscellany, page 220).  Christian Scientists are especially careful to obey public

health laws concerning communicable or infectious diseases.

Applicants are admitted to church membership only after they have shown a

demonstrable understanding of the teachings of Christian Science.  They must be free

from the use of alcohol, tobacco, drugs, and reliance on medical or other material

means of healing.  This does not mean that Christian Scientists oppose medical means

of healing, or the work of physicians and medical nurses.  On the contrary, Christian

Scientists are grateful for and respect the unselfish work of doctors, nurses, and others

in doing what they can for suffering humanity, but they prefer to rely on what, to them.

has proven to be a more effective and satisfying method of healing.



The Church is well organised and the members are responsive to its discipline.

Members come from various walks of life and hold varying political views and

interests.  Each member is free to form his own political attitude.  The Church, as such,

has no political bias and never engages in political activity or partisan support of any

political party or group.  It seeks to protect the religious rights of its members through

responsible representations only to proper governmental agencies and bodies.

3 The present practice of Christian Science in South  Africa

3.1 General - Practice of Christian Science

3.1.1 Religious Freedom

The previous Constitution of The Republic of South Africa did not specifically

provide for the free exercise of religion, but the right of the individual to

worship according to the dictates of his conscience is generally recognised,

provided that he does not disturb the public peace or disturb others in their

religious worship.

Generally speaking, every adult who is of sound mind is entitled to have

whatever remedial treatment he feels best for his health, but it must be borne in

mind that there are exceptions to this rule such as the treatment laid down for

certain diseases such as tuberculosis and for venereal diseases.  The Mental

Disorders Act No 18 of 1973, as amended, covers all cases of mental disorder

or defect.

It should be borne in mind that the practice of Christian Science healing is the

practice of religion - not the practice of medicine, or of psychosomatics or

psychotherapeutics.  Both healing and maintenance of health are inseparable

from our religious worship, conviction and practice. The work of Christian

Science practitioners is analogous to the pastoral work of ministers of

religion, and not of the practice of medicine by medical doctors.

3.1.2 Medical Practice Act

Medical, Dental and Supplementary Health Service Professions Act, No 56 of

1974, as amended



The Government decided that it had become necessary to legislate to eliminate

various undesirable practices by charlatans who for their own gain mislead the

public by making certain spurious claims of being able to heal diseases,

including those

regarded by the medical profession as incurable.  The Government wished to

put a stop to the activities of these people and bodies, who indulged in various

forms of quackery, to the detriment of the public.

Mr William Sutton MP took up the position of Christian Science practitioners

with the Minister of Health, Dr Schalk van der Merwe, who, in response to a

letter, wrote to Mr Sutton on 3 September 1974 as follows:

Mr WM Sutton MP

House of Assembly

Cape Town

Dear Mr Sultan,

I am writing to you in connection with your letter of 16 August 1974 in regard

to the Medical, Dental and Supplementary Health Service Professions Bill.

The provisions of the Bill were discussed with Mr Auret of the Christian

Science Church.  Mr Auret was informed that since the persons holding office

in the Church concerned, were only offering prayers for the sick, they do not

perform any act specially pertaining to the profession of medicine and will

therefore not be affected by the provisions of the Bill.

It is the intention to refer to the question of praying for the sick in my second

reading speech.

Yours faithfully

(signed) Dr Schalk van der Merwe Minister of Health



During the Second Reading of the Bill in the House of Assembly on 12

September 1974, the Minister of Health stated the following as recorded on

page 2755 of Hansard's Report:

"The principle embodied in clause 36 is exactly the same as the one contained

in section 34 of the existing Act.  However, experience has shown that persons

prosecuted under the existing section of the Act are usually acquitted on

technical points.  These are the people who give themselves out to be doctors.

This provision is now prohibiting unregistered persons from performing an act

for gain if such act pertains to the profession of a registered person, and was

drafted in the light of findings by our courts in the past, after consultation

with a well known lawyer who specializes in health legislation.  As you will

perceive, the provision deals specifically with the performance of an act for

gain and with misrepresentations.  So this will not prohibit a parent from

treating his child, as has been alleged.  Nor will the provision prohibit a

person from praying for the recovery of a sick person, even if the person who

prays is being paid to do so, for in such a case he is not a medical

practitioner, after all

All we are trying to do by means of this definition is to eliminate quackery,

and I do trust that we shall succeed in doing so. "

It should be noted that the Minister of Health at the Second Reading of the Bill

specifically made this statement in connection with clause 36 of the Bill and

placed on record that the principle embodied in this clause was exactly the

same as the one contained in section 34 of the Medical, Dental and Pharmacy

Act, No 13 of 1928.

Section 37 deals with "Penalties for practising as a psychologist or for

performing certain other acts while unregistered".  Certain categories of people

are excluded from the penal provisions of section 37.  Sub-section (4)(e) reads

as follows:

"the performance of any act by a person holding office in a church

which exists for the 18 purpose of the worship of the Almighty



God, provided it is performed for that purpose and in accordance

with the normal pastoral practice of that church.  "

It would appear that the right of Christian Science practitioners to carry on

their healing mission has not been affected by this Act, in view of the letter to

Mr Sutton MP and the personal assurance in the House of Assembly by the

Minister of Health.

3.2 Christian Science Practitioners

In the exercise of the right to freely practise their religion as previously outlined,

Christian Science practitioners should give careful consideration to the following

points relative to the conduct of their practice:

3.2.1          They do not physically diagnose disease.

3.2.2 They do not manipulate patients.

3.2.3 They do not prescribe material remedies; they treat human ailments, only by

spiritual means, through prayer.

3.2.4 They always have the consent of the patient before accepting a case.  If the

patient is a minor or a person not able to choose for himself the treatment

desired, the practitioner should have the permission of the person legally

responsible for the patient.

3.2.5 They give careful consideration to the public health laws.  The law requires the

reporting of certain diseases to the health authorities.  It is preferable that the

patient or member of the patient's household, rather than the practitioner make

reports required by law and deal with public officials, if the occasion arises.

3.2.6 A Christian Science practitioner "shall not, under pardonable circumstances,

sue his patient for recovery of payment" (Manual of The Mother Church by

Mary Baker Eddy.  Article VIII Section 22).  It is permissible for a practitioner

or his attorney to file a just and reasonable claim for services rendered in a

deceased's estate or in a guardianship proceeding.  However, if a claim



becomes a matter of controversy with the executor, administrator, guardian or

conservator, the practitioner should contact the Committee on Publication.

3.2.7 They should be careful not to sign any birth or death certificate in the place

where the signature of a physician is required, nor should they attempt to

diagnose the cause of death.  To do so might raise the question whether the

practitioner was engaging in the unlawful practice of medicine.

3.2.8 A practitioner may not execute a written certification which states that a patient

is in good health or that he is free from contagious disease, and this prohibition

extends to any non-patient who requests such certification.  Such a

certification, filed with a public official or a private employer, may be held to be

a violation of the Medical, Dental and Supplementary Health service

Professions Act of 1974, as amended, by the practitioner.  Furthermore, such

certification may open the door to a suit against the practitioner by the patient,

patient's family, or any affected third parties in the event the certifying

practitioner is wrong in his assumption of the physical well-being of the person

covered by such certification.

3.2.9 There are situations involving health problems where common knowledge to a

layman may indicate some discordant condition.  However, when required to

testify at a hearing, or give a verbal or written report to a health officer or

public official regarding a patient, a practitioner should give such general

information as may be helpful, but should not name a disease unless it has been

so diagnosed by a physician.  In other words, a practitioner or nurse may report

what is evident to the eye or what the patient has stated to be the condition

without this being considered as a diagnosis.

3.2.10 Because of stringent statutory requirements, a doctor should be called to attend

a patient under Christian Science treatment, in the following circumstances:

a If the patient is under the age of 18 and appears to be seriously ill.

b If the patient has expressed a wish to see a doctor.

c If the patient appears to be of unsound mind.  It would take a psychiatrist

to decide this legally, but initially the practitioner would have to use his



own judgment as to the ability of the patient to absorb what is read to

him, to speak coherently, and to make wise decisions.

d If the patient is suspected to be suffering from some infectious or

contagious disease.

3.2.11 It is a customary right in hospitals for a patient to be visited by his minister if he

so desires.  A person registered as a Christian Scientist thus has the right, or he

being unable, relatives on his behalf have the right, to request that he be visited

by a Christian Science practitioner as representing the ministry of the religion

of Christian Science.

3.2.12 Ministers of religion are not automatically granted access to prisoners of their

particular denomination.  It is customary for the Department of Prisons to

authorise the appointment of a primary visitor, and, if the size of the

denomination warrants it, a secundus, to represent a denomination in the event

of illness or other need.  Christian Science practitioners have been appointed in

this way to cater to the needs of prisoners requesting treatment or help in

Christian Science.

3.3 Christian Science Nurses and Care in Christian Science

3.3.1 Legal Obligations and Duties

Christian Science nurses should read and be familiar with the provisions

pertaining to Christian Science practitioners, and should consider carefully the

following points relative to the conduct of their nursing services:

i They do not physically diagnose disease.

ii They do not prescribe material remedies.

iii It is recommended that either the patient, or householder, or relative of the

patient, makes any reports to public health authorities as required by law,

should the occasion arise.

iv They avoid doing anything which constitutes the practice of medicine.

v   They abide by the ruling laid down for obstetric cases.

3.3.2 Governing principles of care in Christian Science



It is important that there be wise and proper care of sick or infirm persons;

also, it is no less necessary and wise for sick and infirm persons to allow

themselves to be properly cared for.  Christian Science practitioners assure

themselves that their patients are being looked after with practical wisdom, that

they are receiving proper food, being kept clean and warm, and are reasonably

protected from self-injury.

3.3.3 Nursing Practice

Our Christian Science nurses have to meet requirements laid down by our

church, and a nurse receives training before qualifying.

A Christian Science Nurse should:

a. Create and maintain a mental atmosphere conducive to healing through the

quality of his or her own spirituality.

b. Support a patient's efforts to study and demonstrate Christian Science;

assist him with reading of the daily Bible lessons (found in the Christian

Science Quarterly) and other religious literature as needed.

c. Ensure there is direct communication between a patient and his practitioner

at all times.

d. Guard against aggravation of a patient's condition while at the same time

encouraging his participation in his own care to a reasonable extent.

e. Encourage participation in normal activities or substitute activities (such as

arts and crafts or games).

f . Provide and maintain a clean, attractive, and safe physical environment for

the patient.

From the above it is clear that our nurses are not qualified to undertake the

duties of a medical nurse, and likewise medical nurses registered by the SA

Nursing Council are not qualified to perform the duties of a Christian Science

nurse.

The Nursing Act, 1978, as amended, controls and regulates the practice of

medical nursing in the Republic of South Africa.  Resulting from discussions

and detailed correspondence with the Director-General, Department of Health,



Welfare and Pensions, exemption for the registration of Christian Science

nurses is confirmed in the following letters:

Department of Health, Welfare & Pensions

PO Box 3879

Cape Town

8000

Phone 45-6470

Ref A1/5/4/1

1981-12-04

Mr Martyn M Auret

Christian Science Committee

on Publication

PO Box 2883

Johannesburg

2000

Dear Mr Auret,

I am writing to you in regard to your letter of 2 February 1981 and our

subsequent discussions concerning exemption for registration of Christian

Science nurses.

I wish to confirm that the South African Nursing Council has taken cognizance

of your confirmation that Christian Science nurses do not practise the

profession of nursing for gain in South Africa; that the Council has confirmed

its decision as indicated in the Council's letter S206 of 22 December 1980,

and that in the circumstances the Council cannot recommend the

promulgation of the proposed regulations.  A copy of the Council's letter is

attached for your information.

I also wish to confirm that the matter was submitted to the Minister for

consideration.  The Minister has decided that in the circumstances it is

unnecessary to promulgate regulations.

Yours faithfully



Director-General : Health, Welfare and Pensions

The South African Nursing Council

The Director-General

Department of health, Welfare and Pensions

PO Box 3879

Cape Town

8000

Dear Sir,

"Christian Science Nurses”

Your letter A1/5/4/1 of 5 March 1981 has been considered by the Council's

Executive Committee.

The confirmation that the persons in question do not practise nursing for

profit, was noted.

The Committee re-affirmed the resolutions of which you were informed in the

Council's letter 206 of 22 December 1980; therefore the publication of the

proposed regulations cannot be recommended.

Yours faithfully

(signed) Willem J van Schalkwyk

Registrar

WJVSISAB

All the detailed correspondence referred to above is with the Committee on

Publication in Johannesburg.

4 Submission for the New Constitution

Wording that may be used for insertion into the Act relating to the entrenched Bill of 

Rights.



"Each individual shall have the right in the prevention or cure of

disease or suffering to select the mode of treatment he/she may

wish to adopt, which includes spiritual means or prayer to the

exclusion of medical or surgical treatment.  This decision is made

either on behalf of themselves or their minor children or wards.

No provision of this Act shall be construed to limit the

performance or activities of bona fide church office bearers when

their activities are within the scope of the performance of his/her

regular duties, with or without compensation, and when the person

rendering the service is an accredited church official".

5. Submission for the New Constitution

Wording that may be used to be inserted into a relevant Act (e.g. medical)

"The provisions of this Act shall not be construed as affecting the practice of

religious tenets by a member of a church if such practice does not involve the

member in:

a prescribing or administering any drug,. or

b performing any surgical or physical operation;

or

c engaging in the practice of psychology; or

d assuming the title or holding himself/herself out to be a physician, 

surgeon, medical practitioner or registered medical nurse.

Nothing contained in this Act shall be construed to interfere with the practice of those

who endeavour to prevent or cure disease or suffering by spiritual means or prayer

alone.

Neither shall it interfere in any manner with the individual's right to select the

practitioner or mode of treatment of his/her choice, or interfere with the right of the

person so employed to give the treatment so chosen.



A person who elects treatment through Christian Science in lieu of medical or

surgical treatment for the cure of disease may not be compelled to submit to medical

or surgical treatment.

Nothing in this Act and no rule or regulation established thereunder shall authorise

the compulsory physical examination or medical treatment of any child or minor if

the parent or guardian objects on the grounds that such examination or treatment is

contrary to the religious belief of such parent or guardian.



David P Danleis

CITY PLANNER.  CITY OF Cape TOWN STADSBEPLANNER.  STAD KAAPSTAD

6 October 1994

SECTION 176(b) OF THE INTERIM CONSTITUTION

I would like to draw your attention to sub-section 176(b) of the Interim Constitution and
its implications for the planning and management of towns and cities.

Prior to the elections in April of this year my department made a submission to the
Transitional Executive Council Sub-Council on Regional and Local Government .ind
Traditional Authorities (dated 1994-01-31 and attached).  In this sub-section we pointed
out that subsection 176(b) as it stood, and indeed as it still stands, will have a very
negative effect on the process of approving town planning applications, through
effectively prohibiting the delegation of such powers to officials.

Verbal communication between members of the Sub-Council and staff indicated. that
there was agreement on the TEC that the section should be amended.  The TLC in fact
requested Miss  Berrisford of my staff to draft an amendment for submission to
parliament after the elections.  To date the Sub-section has not been amended.  As the
sub-section will only apply to elected local authorities,  after the local elections of next
year, there is still some time.  Nevertheless my department is anxious that this legislative
obstruction to efficient and expeditious planning, and indeed to the successful
implementation of the Reconstruction and Development Programme, be removed as
swiftly as possible.

Minister Derek Hanekom, Department of Land Affairs Minister Jay Nadoo, Ministry in the
Office of the President

Recommendation: i) That planning powers and duties be appropriately tiered, with the
higher levels of government only exercising those powers and carrying out those duties
that  either widely and generally applicable or which cannot be dealt with ,effectively at a
lower level and the lower levels concentrating on the very detailed and locally-specific
matters.

ii) That decisions and policies trade at the lower levels be consistent with those
formulated at the higher levels.

2. AMENDMENT OF SUBSECTION 176(B) OF THE INTERIM CONSTITUTION



Subsection 176(b) of the Constitution effectively prohibits the delegation of town
planning descion-making to municipal officials.  All town-planing matters, and this covers
a very wide range of different matters, thus have to be considered by the elected
councillors of any local authority, Many 'town-planning" matters in fact involve only minor
changes to land use or the environment and can quite satisfactory be dealt with by
officials acting under delegated authority.  Subsection 176(b), as it currently stands, is
utterly inconsistent with efforts to make the planning decision-making process more
efficient and accessible.  A similar provision is included in subsection 16(5)(a) of the
Local Government Transition Act.

This Department has already made various representations concerning these provisions
to the TFC and, more recently, to Masters Meyer, Hanckorn and  Naidoo (attached).

Recommendation: As a matter of the utmost urgency, that subsections 176(b) of the
interim Constitution and 16(5)(a) of the Government Transition Act be Amended to
permit the delegation of town planning decision-inaldng powers and responsibilities to
local government officials.

3. APPLICABILITY OF CHAPTER 10 OF THE INTERIM CONSTITUTION TO
CURRENT (IE PRE-ELECTIONS) LOCAL GOVERNMENT BODIES

It is unclear from reading Chapter 10 of the Interim Constitution whether or not the
Chapter applies to all local government bodies as of 27 April 1994 or whether it only
applies to local government bodies to be elected in terms of the Interim Constitution.
This Council has taken legal opinion on the matter.  The opinion given was that it only
binds elected local government, ie that the operation of Chapter 10 is suspended until
such time as local government elections are held, It would however be very helpful if this
matter could be clearly established by parliament.

Recommendation: That the applicability of Chapter 10 to existing and interim

local government bodies be clarified.

4.      AUTONOMY OF LOCAL GOVERNMENT

Section 174 of the Interirn Constitution establishes local government which 'shall be
autonomous".  Further, local government is given certain powers in section 175.  Both
these aspects of the Constitution must be retained and strengthened.  This is especially
important in the light of the extensive powers enjoyed by the provincial legislatures
(Schedule 6 of the Interim Constitution).

Sections 175 and Schedule 6 overlap in a number of areas.  These, are:



Powers and Functions

Section 175: Local Government Powers Schedule 6: Areas of Legislative
Competence of Provinces
transportation facilities
public transport
road traffic regulation
roads
health services
education at all levels excluding university and technicon education
housing
police
environment
soil'cons 'Mation
urban and rural development
primary health services
education
housing
security
provide access to.[the above] services and amenities within a and healthy environment
rendered in a sustainable manner and ... financially and physically practicable

'here is obviously a degree to which provincial, and indeed national, legislation will bind
local government in these areas.  This is clear from subsections 174(3) and 175(3) and
(4).
'here will however also be a degree to which local government is free to, devise its own
ruim and by-laws.  This is apparent from the guarantee of local government autonomy in
section 174.

There will also be a grey area in between though in which the local-provincial
relationship will be unclear.  If the precise nature of this relationship is not established
there will be substantial confusion, uncertainty, duplication and, inevitably, constitutional
litigation.  The delays and expenses that will flow from this must be avoided at all costs.

Recommendation: That the powers and autonomy of local government as set
out in the interim constitution are retained and strengthened and that the relationship
between the powers and functions of local and provincial governments is clearly stated.

5. CLASSIFICATION OF THE STATUS OF METROPOLITAN GOVERNMENT

Recently the constitutionality of metropolitan governments been questioned in certain
quarters.  While it would seem to be relatively clear that subsection 174(2) of the Interim



Constitution does in fact provide for metropolitan government it would be advisable, in
the light of the above queries, to clarify this issue.

Recommendation.. That Chapter 10 make express provision for a her of local
government to operate at a metropolitan level.

I trust that these comments have been helpful.  Please accept my sincere apologies for
their being late.

Daniel Danleis
Acting CITY PLANNER



5 January 1995

A SUBMISSION to the CONSTITUTIONAL ASSEMBLY on the NATURE of
the PROVINCIAL SYSTEM and LOCAL GOVERNMENT (Theme Committee
111)

Thank you for your notice requesting submissions concerning the New
Constitution.  We comment specifically on:

1.The issues around the development of Primary Local Authorities in Rural Areas; and

2.  Representation in the Rural District Council System

The issue of access for farm workers to local government is critical since:
* this is where resources are situated, allocated and distributed;
* political decisions are made and implemented here;
* the RDP needs democratic local government for rural development;
* at least three million farm workers and their families are resident on more than 60

000 farms nationally.  These citizens are not always considered in rural local
government debates; and

* farm workers are not always resident within municipal boundaries - the franchise at
a local level is thus not always ensured for millions of farm dwellers.

The Centre For Rural Legal Studies is an independent policy formulation body with
extensive experience and contact with grassroots organisations across the political
spectrum.  We place ourselves between activist organisations and the state.  The Centre
has been central to advocating for the inclusion of farm dwellers at a local government
level.  Our comments are based on extensive field work. (See Appendices for details of
presentations and research.)

Summary of Proposals

1 Rural Primary Local Authorities (RPLAS)
The lack of rural institutions favourable to farm workers requires serious attention if
local democracy is to prove effective at articulating farm worker needs and minimising
marginalisation.

The position of the farm dweller (and especially the farm worker) is weakened by a general
lack of rural civil society.  Churches, advice offices, political parties, trade unions, rural networks,
and civics are scattered all over the platteland, but they suffer from limited capacity and skills.  And
very few organisations are active on farms their operations are generally confined to the town.

The organisations which do exist on farms are usually controlled by the farmer, are dependant
on his/her goodwill and tolerance, or are geared towards the farmers needs.  Institutions
traditionally associated with supporting white commercial farmers (eg. commercial cooperatives,
the South African Agricultural Union, Rural Foundation) are most active in securing forms of
representation at local level.



For Example: The Stellenbosch Farmers Association has been instrumental in setting up
rural local government negotiating forums.  The farmers and managers make up the statutory
component, whilst farm workers make up the non-statutory component.  It is obvious during
fieldwork that the interest of farm workers are subsumed to the interests of farm owners.

For Example: The Robertson Community Development Association (affiliated to the Rural
Foundation) has representation as part of the statutory component in the Transitional Council.
Unfortunately, the vocalisation of farm workers interest is left to farmers.

Alliances between farm workers and farmers in securing access to local government is viable
if it is linked to institutional and individual development, especially for farm workers.  The linking
of RDP budgets to local government means that without forms of interest representation, farm
dwellers may find themselves marginal, this time to the reconstruction and development process.

An affirmative move is Central State Support for constituents who have been
denied access to political rights, education and other forms of confidence

building in the apartheid era.  The Creation of a Farm Worker Office must be
stipulated in the New Constitution

Summary of Recommendation on RPLAs:
While the establishment of RPLAs is necessary for the formation of democratic local

government, it must be accompanied by serious support mechanisms and programmes.  Given that
institutional weakness is endemic in rural areas the phasingin of suitable home-grown structures
which have minimal potential for conflict must be part of the overall model for effective rural local
government.  The development of an affirmative action programme aimed specifically at farm
workers is important in this regard.
· Mixed Representation in the Rural District Council (RDC)

There should be a phasing in from direct to indirect representation.  In the transitional period,
direct representation occurs as there are few rural structures.  Once RPLAs have been established,
they can nominate representatives to the RDC.  Therefore, in the period leading up to election in
1995, rural candidates can be nominated to the RDC.  It will be the role of support institutions to
assist with mobilisation.

Diagram One illustrates the two forms of elected representation and the make-up of the
RDC:
1, One is the indirect method where the urban transitional local Council as a body elects a

number of representatives.
3

2. The other is the direct method where individuals in the Rural Wards elect representatives to
the RDC.
Diagram Two illustrates the composition of the Rural Primary Local Authority.  What is important
here is representation, and the articulation of needs.  Without this, the RDP will not reach farm
dwellers, least of all those most in need of state assistance.  Within the rural ward representatives
are elected who will then take local concerns to the Rural District Council.
Diagram Three suggests that each rural ward agree on representatives.  Once representatives have
been elected, they constitute the Rural Primary Local Authority.  In the 1995 elections direct
representation to the RDC may be the best way forward until rural institutions are viable.  With the



introduction of the New Constitution later, there should already have been progress with primary
local authority capacity.

We hope this submission makes some contribution to the formulation of an inclusive and
democratic New Constitution.  Should you require verbal or additional motivation, please do not
hesitate to contact us at Tel. (021) 883 8036, or Fax. (021) 886 5076.

For the Centre For Rural Legal Studies,
Terence Fife (Researcher).



11 January 1995

Constitutional Assembly: Submission to Theme Committee III from the Committee of Technical
Colleges Principals (CTCP)

In response to your invitation to South African citizens to make submissions on matters of
relevance, the following:

A Submission/Case

The Committee of Technical College Principals (CTCP), a national body representing all the
principals of Technical Colleges in the nine provinces, requests that

(i) Statement 4 of Schedule 6 of the interim constitution Legislative Competences of
Province be amended to read as follows ( additions underlined, omissions in [ ])

'... Education at all levels, excluding Universities, [and] Technikons and Technical Colleges

(ii) Any other article, whether existing or future, (such as Article 247 of the Interim
Constitution Special provisions regarding existing educational institutions) that relates
directly or indirectly to education and/or training, be finalised only after due
consultation with Technical Colleges through, inter alia, the CTCP.

Our motivation and other supporting documentation are attached as
Annexures A and B.

J P C BASSON

FEDERAL COMMITTEE OF TECHNICAL COLLEGE PRINCIPALS

ANNEXURE A

MOTIVATION:

The CTCP believes that in the process of drawing up the educational and training requirements for
the interim constitution, more consideration should have been given to the nation's need for
vocational education and g in order to provide the skilled manpower which will have the potential
to improve the economic situation of South Africa.  This need is best served by having our
technical colleges totally separated from the school system and managed according to the 9 broad
recommendations mentioned in point no.6 of this memorandum.



The CTCP believes that it would be far better to start the process to change the terms of the interim
constitution now rather than to accept as a fait accompli that only the universities and technikons
will be managed centrally.  We require that technical colleges should be afforded the same
management status such as that of universities and technikons.

The broad directives outlined in this motivation describe the direction that institutions offering
technical college programmes wish to take, and how they will thus feature within a National,
Provincial and Local system of governance.  Since technical colleges are a group of institutions
whose values, Management philosophies, people and products will be positive influences in shaping
South Africa's education and training development, great care, thought and planning  should he
taken when deciding on possible governance, monitoring and management structures.

The following have served as principles in drawing up this motivation:

The most effective means of facilitating the RDP through technical colleges, must be sought.
Technical colleges fall within both the further and Higher Education sectors, which do not full
within the compulsory and free provision of education.  Technical colleges have direct links with
Adult Education and Adult Basic Education and Training.

The devolution of management autonomy to the level. (ie to the college council and principal)
There should he maximum participation of all roleplayers at the national, provincial and local levels.

Cost-effectiveness.

The least disruption of services rendered by approximately 150 institutions to local, provincial and
national clients.  The least disruption to personnel involved in rendering services.

1 .    Historical Background

1.1 As is the case with other institutions, we are also caught up in the situation of having been
managed by 15 'racially-based' education departments.  This resulted in a situation where
dichotomies existed, namely, some technical colleges being managed by Departments of Labour,
some by education departments, some are State colleges and some are State-aided colleges.

1.2 The infra structure for any policy development has always disadvantaged the college sector,
since policy developers have not taken sufficient cognisance of the diversities, particularities and
uniqueness of the college sector.  The college sector needs have always been subsidiary to general
education, and the needs of the schools in the CS sector.  The Education White Paper, with its lack
of specific reference to the college sector once again underlines this fact.



1.3 Because of the above, and the resultant ignorance and lack of consultation with all relevant
stakeholders in the college sector, we are associated with Schedule 6, without specific reference to
technical colleges.  The further interpretation of the interim constitution, places the emphasis on
schedule 6 and not Article 126 of the interim constitution.  We have thus been placed, into 9
provincial departments.

1.4 From the historical viewpoint, prior to the 50’s there was a single department known as the
Dept. of Education, Arts and Science, which was responsible for the whole field of education
outside of the school system, i.e. ranging from special education, education under the children's act,
commercial and technical high schools and technical colleges, and this department provided a very
effective service.  During the mid-60's a political decision was taken to transfer commercial and
technical high school education to the provinces.

1.5 The end result of this provincialisation process was a total deterioration to the extent that
there is a minimal provision of this type of education in the country today.  We thus express our
concern that a similar provincialisation exercise regarding technical colleges could follow the same
route, and similar mistakes, such as those of the past, could he repeated again, if the diversity and
uniqueness of the sector is once again negated.

2.     General Issues

2.1 The Committee of Technical College Principals believes that the placing of technical
colleges together with school education into a provincial dispensation according to Schedule 6 of
the interim constitution, will he the greatest restrictive influence in achieving the aims for technical
college education in South Africa.

2.2 The State, whilst being a major contributor, is not the only stakeholder in the field of
vocational education and training.  Business interests and the trade unions are equally important
partners.  These stakeholders are all organised on a national basis and consultation and co-
operation with them should occur majorly at this level.  Furthermore for technical colleges to
become fully operational within a system of throughflow to higher education institutions, they need
to he dealt with nationally.

2.3 Dividing the colleges amongst nine provinces will make the direct interaction between the
colleges (providers) and their stakeholders extremely difficult to achieve and maintain - also more
expensive.  Vocational education and training differs significantly from school education, and the
CTCP believes that, once again, in a provincial system, technical colleges will not receive the
attention they deserve.  To create nine provincial governance systems for a national total of less



than 150 institutions is obviously less effective and far more expensive than a central governance
system.  We have no desire, because of small numbers per province, to he an addendum to a school
governance system.  This will hinder the colleges from their vital contribution to the growth in the
economy of our country.

3. Clientele

3.1 Technical colleges train for the world of work, which is firstly nationally orientated, before
it is provincial or local.

3.2 The following clientele of technical colleges is organised nationally:

Business sector
Major South African Corporates
The banking and insurance industry
Business South Africa
Building Societies
Chartered Institute of Secretaries
Institute of Administration and Commerce
Institute of Marketing Management
Institute of Personnel Management
PRISA
Industrial Training Boards
Professional organisations such as:
the Engineering Council of South Africa (ECSA) the Steel and Engineering Industries Federation
of South Africa (SEIFSA)
Building Industries Federation of South Africa (BIFSA)
the Motor Industries Federation (MIF)
the Mining Industry
the Electrical Contractors' Association
ESCOM
TRANSNET
TELKOM
TELKOR
A range of international corporates (Siemens etc)

Labour organisations



An emerging client of technical colleges is the trade union movement, of which FEDSAL and
Cosatu have direct links through VEDCO Board representation with FEDCOM.  They are
demanding a national system of accreditation and the recognition of a modular system based on
learning outcomes, standards and competency levels, which will find its establishment in the SAQA
and the NQF.

Students

From surveys which have sought student opinion, it is clear that students, to be adequately
prepared and remunerated, will continue to demand a national curriculum and a national
examination system, as well as a provision system which is uniform throughout the country.

Civics

Civic organisation are other emerging clients, especially since they make use of the non-formal
(community-based education) programmes of technical colleges.  Civics also represent the informal
economic sector, and non-formal technical college programmes can provide the cornerstone of their
training.

4. Governance/Management

4.1 It is more conducive to the nature and philosophy of vocational education and training if it
be co-ordinated through a central education department, for the following reasons:

4.2 The White Paper on Education falls within the greater 'jurisdiction' of the RDP and more
specifically the HRD key programme of the RDP.

4.3 Formal and non-formal (community-based) vocational education and training is one of the
major educational initiatives through which human resource development at the post-compulsory
school level takes place.  This type of education can be seen as one of the central pillars of a
national HRD programme of the RDP for the preparation of people for the world of work.

4.4 What the country needs, is a specific orientation for the majority (about 85 %) who require
knowledge, skills and attitudes for the world of work.  If the economy is to make significant
advances, then a far greater percentage of learners should access vocational/career education and
training at technical colleges.



4.5 Vocational education and training belongs at present both within further and higher
education and within the college/school (CS) sector.

4.6 Furthermore, the college sector, of which technical colleges forms a part, should be a
unified sector.  However, this sector has been artificially separated, which situation will he further
aggravated if it is divided between 9 provinces, and governed by 9 provinces.  The CTCP is
presently involved in a coalition exercise with the other institutions in the sector (i.e. community
colleges, regional training centres, private colleges, etc.), to redress the situation.  We
acknowledge, however, that technical colleges, as well as the other colleges in the sector, provide
an educational service in the province, thus the planning and development of the sector, in terms of
the service for this type of education per province, must take place in a coherent and purposeful
way between national, provincial and institutional stakeholders.

4.7 The size of the sector, i.e. the fact that there are only 137 technical colleges in the country
as opposed to about 26 000 schools, indicates that it would be far more cost-effective, convenient
and efficient for it to he centrally governed.  If the uniqueness of the sector is acknowledged, and
the necessity for a separate directorate to deal with technical college matters is identified, then the
cost implications of establishing 9 provincial directorates is large.

Further it is recognised that there would still have to he an inter-provincial coordinating committee
to achieve uniformity in implementation of policy in the 9 provinces, and to redress and secure
equal development in each province.

4.8 CTCP has prepared a matrix which relates management functions to the level of authority at
which these can he exercised in the most effective, cost-effective and representative way.  The
management functions are:

Policy issues
Staff issues
Financial issues
Administrative issues
Curriculum and programme issues
Examination and certification issues
Facilities/buildings

These issues were dealt with at four levels, namely:
national
provincial
local/regional



institutional

We ask you to note that the two major levels are the national and the institutional.  The very nature
of vocational education and training necessitates the establishment of national norms and standards
for the management functions stated above.  These should be determined in consultation with all
stakeholders.

The major function at the provincial level is to monitor and liaise in terms of the provision of the
education and training at the technical colleges, and to execute certain budgetary and personnel
functions.  It will be the prerogative of the National Ministry to determine the policy which is to be
executed for technical colleges.

Since technical colleges have college councils/boards, which are representative of the local
business, community and municipal leaders, they have a significant capacity of business and
management acumen at their disposal.  It is most desirable that as much management autonomy as
possible be devolved to the institution, especially in terms of financial management, staff
appointments, programmes which are offered etc.  Utilisation of the councils' expertise and
experience is vital in the effective operation of technical colleges, especially if it is considered that
these and other institutions, such as universities and technikons, should eventually he run as
business units.  This will alleviate much pressure from the central and provincial education
departments.

4.9 While other sectors, such as the tertiary and school sectors, will have to undergo major
paradigm shifts to adjust to a philosophy espousing the integration of education and training, the
technical colleges have already been operating within this paradigm ever since they were established
as institutions offering vocational education and training.

4.10 Everyone recognises the need for ABET, which will serve the purpose of providing HRD
for the people of our country, and therefore to improve their quality of life.

In ABET we see four phases:

Numeracy and literacy phases 1 to 3
Equipping the people with relevant skills for employment and self-employment

The providers in ABET already exist in the form of technical colleges (nonformal/community-based
education departments) and community colleges. it will not be a major task to expand this system
to link with other CBEs, CB0s and NG0s.  Technical colleges have an infra structure across the
nation which could easily adapt to include the provision of these A-BET.



4.11  CTCP, VEDCO and COVEC, together with other roleplayers can support the education
department to write relevant policy for the college sector, since they have not only the practical
experience of the provider of the service, but also, inter alia, the managerial and programme
development experience.

5 Finances

5. 1 Financing of vocational education and training:

This type of education falls outside of the free and compulsory education sector.  Because of the
necessity to provide specialist facilities, i.e. studios, workshops, laboratories, and kitchens, the
budgetary constraints placed on an already over-extended school financial provision, will not allow
for high capital expenditure involved in equipping schools with such facilities.  However it must be
noted that there are extensive training facilities throughout the business and industrial sectors.  A
nationally co-ordinated system, whereby technical colleges could access these facilities, is already
being proposed by the national corporates.

Extending funding of technical colleges is a cheaper route to pursue, especially if commerce and
industry could he persuaded to enter into funding partnerships to provide in the capacity building of
technical colleges.  A funding partner for technical colleges already exists in the form of VEDCO.

To strengthen this initiative, CTCP and VEDCO commissioned the HSRC to conduct an audit into
facilities.  The outcome of this could assist in the planning phase for the establishment of the college
sector.  The exercise could also be expanded to include other groupings in the college sector.
Finally, an annually updated database for the entire college sector will he in place.

5.2 Stakeholder representation

One of the cornerstones of successful vocational education and training in other countries has been
committed and involved stakeholder representation, in terms of curriculum input, donations, college
council representation, work provision, in-service training and agreements in terms of indenturing
of apprentices.  We must recognise that while the State is a major stakeholder in terms of financing
and other infra structure, it can no longer continue as the only stakeholder.  The resources which
could he made available from the business and industrial sectors, need to be positively channelled
through greater stakeholder involvement of the stakeholders mentioned in point 2 above.

6.    Recommendations regarding the future management of technical colleges



On 16 April 1994 a meeting of the CTCP, attended by 105 technical college principals, was held
during which 9 recommendations regarding the future management of technical colleges were
accepted as a mandate by all in attendance.  These recommendations reflect the need for a national
system of governance for technical colleges.

These recommendations are as follows:

6.1 That there be a single mission statement for technical colleges, which can he reflected in
legislation.

  6.2 That there be a single piece of legislation such as a National Act for Technical Colleges
which will state specific requirements regarding norms and standards for Structures/ systems

Programme matters
Financial matters
Personnel  matters
Administrative matters

6.3 That provision be made in the central National Act for Technical Colleges for an own focus
for technical colleges.

6.4 Structures

That there should he a Minister of National Education (MNE).

That there should be an advisory statutory council with executive functions for the technical
colleges, known as the National Council for Vocational Education and Training (NCVET).

There should he a National Committee of the College Principals (CTCP).

6.5 College Councils

The composition of the College Councils be as broadly representative of local business, employers,
employee organisations, and local government and community leaders as possible.

-a large measure of autonomy he devolved to the college councils regarding:
structures and systems



programme matters
financial matters
personnel matters
administrative matters

6.6 Certification

There should he a single piece of legislation governing certification ofeducation and training offered
at technical colleges.

6.7 Other Legislation

That other legislation, inter alia, the Labour Relations Act and the Manpower Training Act be
amended if necessary to contain legislation which accommodates the specific nature of education
and training applicable to technical colleges, and allows technical colleges to fulfil their total
mission.

6.8 Teacher Training

That technical colleges be represented on the existing committee(s) which deal with matters related
to teacher training, to ensure that the specific needs of technical college education and training are
addressed.

6.9 Further Research

That the task be assigned to a working committee/research group to investigate the expansion of
the college sector to include agricultural, nursing, police, community and teachers training colleges.

ANNEXURE B

SUPPORTING DOCUMENTATION

1 Draft Act for Technical Colleges (Note: found at end of this submission)
2 Function analysis



FUNCTION ANALYSIS

The draft function analysis has been drawn up according to the 9 recommendations, and based on
existing functions executed by the various departments and institutions.  Contained in this annexure
is a section explaining the relevant terminology, as a table.

Terminology
National: Reference is made to two levels of functions, namely, setting norms and standards which
imply a policy development function, as well as execution of certain functions by Council.

When the term national is used in the table in Annexure C, this refers to the NCVET, or equivalent
body.

Council: A council means a statutory body, (such as an National Council for Vocational Education
and Training (NCVET)),of which a component is funded by the State, but does not imply that it is
a State department, The areas of operation of this body would include policy-making, co-ordination
and an executive function.

Provincial: This refers to matters to he executed at a provincial level, under the auspices of the
proposed Council, by functionaries of the MEC's office or preferably by a provincial members of
the proposed Council.

Local: This refers mainly to local authorities, which set and control standards and regulations
regarding issues such as building bylaws, safety regulations etc.  In terms of educational functions,
it refers to regional matters to accomplish the elimination of the unavailability of services due to
logistical geographical inadequacies.

The parent community, and other civic organisations, such as student bodies, and local commerce
and industry are also part of this level.

Institutional: This refers to the actual providers of vocational education and training, e.g.
Technical Colleges, and includes the College Council, the principal, the management staff,
lecturing, administrative and other staff.  Institutional SRCs are also part of this level.

State-controlled: This refers to colleges presently under the direct management of the ex HoD,
HOR,DET, SGTs and TBVC States.

State-aided: This refers to colleges presently under the direct management of the ex HoA.



The * in the table refers to those aspects/functions which need to be directed, in the interim, by a
central body instead of institutionally, for the convenience of the State-controlled colleges.

NOTE: All functions indicated in the table should not be linked to functions performed on behalf of
schools.

SUB-COMMISSION 2: GOVERNANCE

Ojectives:

(1) Develop broad guidelines from which a policy can he developed.

(2) Indicate at which levels (i.e. national, provincial, institutional) certain functions can be co-
ordinated, directed, executed.

(3)    Establish a task team to finalise a report.

The Commission agreed that they were not as representative as was desired, but due to time
constraints, financial constraints and logistics, it was the most feasible to put together the smaller
group at the meeting.

Issues to be addressed in the Sub-Commission 2:

GOVERNANCE:

A. NATIONAL

(1) There is a need for:

(i) a National Act stipulating certain parameters to co-ordinate and establish coherence inter
provincially regarding the governing of technical colleges

(ii) an own focus which is written into the National Act and coordinated through the NCVET.
Provincial diversities and particularities can be addressed through regulations added to the National
Act.

National Act must address the following issues:



-Core Curriculum, with provincial and local diversities
-Norms, standards and values
-National examinations
-National own focus for , inter alia,: Staffing

Structures
-Co-ordination of time tables nationally to accommodate the National Examinations. (There is
already a sub-committee appointed to co-ordinate and integrate the calendar between the provinces
and the ex departments.)
-Subject guidance and service specialists. (Superintendents of Education who are at a National
Education Department or a Provincial education department way be used as available.)

B. PROVINCIAL

-Subject guidance expertise where necessary
-Marking of examination papers

NATIONAL PROVINCIAL INSTITUTIONAL

1     Rendering advice:
Minister/ Head of Education/ X               X                X
Policy making authorities

2 Control, support and
management of vocational                    X                X
education

3 Advice and guidance including
in-service training regarding the
 following:
lecturing; management         X               X                X
and administrative;
personnel and staff
development

4 Subject specialist functions
regarding examinations
- implementation of X

examinations



- handling of X
examination enquiries

- examination X
irregularities

- exemption and
recognition of X
qualifications

- evaluation of
qualifications:

government  certificate
of competency X
(engineering).
installation and X
electrical codes

- extended time in
examinations for X
handicapped X

- approval of the use of X
aids and assistance in
the examination

- timetable for the X X
province

- equivalence of X X X
qualifications

- approval to write two X
subjects on different
levels simultaneously

5. Selection Board functions:
- promotion evaluation X X X
- evaluation of X X

applications
- preparation of X X

documentation
- compilation of short X

lists

6 Personnel matters:



determination of staff               X
establishment (own
focus with recognition
of uniqueness/diversity
of smaller college)
appointment of staff on              X
an ad hoc basis

7. Appointment of council
members                                                          X

8.      Curriculum development                         X

9. Functions regarding budgets and finances
allocation of funds                  X                                         X
control of funds                      X                                         X

10. Financial planning:
ad hoc subsidies for X
leasing X
apportionment formula
subsidies X
ad hoc subsidies for
new accommodation

11. Registration of private,
technical colleges
policy formulation X
handling of X
applications X
inspection of registered
colleges

12. Provincial offices:
- security X
- maintenance X
- vehicles X
- identification of X

college sites

13. Cape Education Department (CED)



administration of X
appointments,
resignations,
dismissals, retirementsX

- staff establishments X
- payment of salaries X
- leave approvals X
- salaries of part time X

lecturers

14. Budgeting for and approval of
part time classes X

15. Conducting of research X X X

16. Implementation of X X X X
programmes

17. Liaison X X X

18. Administrative and management services
formation and X X X
composition of councils
approval of full-time X
staff in ad hoc
temporary positions
(evening classes) X X X
approval of formal X
programmes
approval of non-formal X
programmes

19. Auxiliaries Service,
financial planning X X X
subsidy formulas X
(apportionment)
buildings and grounds X X X

- statistics and computers X X
- legal services X X
- administration X X X



(councils) X X
- tertiary education X

(evaluation of teaching X
qualifications)

- personnel  management

Integration:

Regarding point 2 from the guidelines given during the workshop - separate departments should he
integrated.

Aim: A national act for technical colleges nationally, within which national framework, the
provinces will promulgate their acts and regulations regarding Technical Colleges.

It is suggested that research he conducted regarding the best 'option' between state or state-aided
colleges, in order to come up with a possible new type of model for technical colleges with cost-
effectiveness, and student advantage being the criteria.  The sub-commission took note of the fact
that a piece of legislation would be promulgated by the Province, but the actual management of the
technical colleges and their education would still be in accordance with the existing acts and
regulations.  This status quo should be maintained until a new National Act for Technical Colleges
in place, and the Provincial Act for Technical Colleges has been promulgated..

Due to time constraints the committee was not able to examine this issue thoroughly.

C. THE COMMISSION PROPOSED THAT ANY ACTS SHOULD PROTECT PROVINCE
IN TERMS OF:

(1) marginalisation because it is a small province
(2)    'Authoritarianism' from a central department

Furthermore a bottom-up/grassroots approach must be followed with maximum input from the
communities.

Point 3 from guidelines at workshop: Legislation:

(1) The task team will investigate the drafting of legislation for technical colleges.



(2)   The FEDCOM's draft act can serve as a basis for the task team.

Task Team:

(With co-option of expertise as a prerequisite)

- Business and Industry
- Providers: Principals, Councils, staff
- labour (organised and staff associations)
- Student bodies
- Ministry (Provincial)

Task Team made up of representatives from each of the sectors:

-     Commerce and industry: People nominated by a forum: 1
-     Providers (one from each): 3
- Labour - Organised: 1
- Staff associations: 1
-     Students: 2
-     Ministry: 1

Total : 9 people

The committee must be co-ordinated by the Ministry and must meet within 14 days if possible.

The report by the Task Team must be finalised by end of November.

Funding: The Committee would be led by CCP proposals.
Task Team's brief: To look at areas indicated above.

ADDENDUM

1. Dat bevorderbaarheid ge-evalueer word op aanheveling van die Prinsipaal van die
betrokke Kollege deur minstens een Prinsipaal van 'n ander Kollege (verkieslik twee) plus 'n
amptenaar van die Departement.



2. Dat alle Prinsipale van Kolleges op dieselfde posvlak sal wees.  Motivering:

2.1 Dat jy as Prinsipaal van 'n kleiner Kollege baie weer moet opoffer en hanteer as die van 'n
groot Kollege.  Die Prinsipale van kleiner Kolleges moet die rol speel van Prinsipaal, Senior Adjunk
Prinsipaal en Adjunk Prinsipaal terwyl die Departement alle Kolleges met dieselfde getal
administrasie belas - die getal aktiwiteite is dus oral dieselfde.  In die meeste gevalle moet hierdie
Prinsipaal nog klas ook gee.  Om dus diskriminasie te voorkom, stel ek voor dat alle Prinsipale ook
salarisgewys dieselfde behandeling ontvang.

DRAFT BILL
(15 NOVEMBER 1994)

TECHNICAL C0LLEGE
EDUCATION AND TRAINING BILL, 1994

BILL

To provide for the establishment of technical colleges; and for the control, management and
regulation thereof; and for matters connected therewith.

[English text signed by the President]
[Assented to.......................  ]

BE IT ENACTED by the President and the Legislature of the RSA of........ as follows:

Definitions

1. In this Act, unless the context otherwise indicates -

(i) "Academic board" means an education and training board of a college contemplated in
section 10;

(ii) "College' means a technical college for education and training and includes:



(a) a college as contemplated in the definitions of "State school" and "State-aided school" in
section 1 of the Coloured Persons Education Act, 1963 (Act No. 47 of 1963);

(b) a technical college as defined in section 1 of the Indians Education Act, 1965 (Act No. 61
of 1965) and section 1 of the Education and Training Act, 1979 (Act No. 90 of 1979); and section
1 of the Technical Colleges Act, 1981 (Act No. 104 of 1981); and

(c)    and any other relevant technical college act.

(iii) "Council" means a council of a college constituted in accordance with section 8;
(iv) "Committee" means the Committee of Technical College Principals referred to in section
39;
(v) "Constitution" means the Constitution of the Republic of South Africa 1993 (Act No. 200
of 1993);
(vi) "Department" means the department responsible for education and training;
(vii) "Financial authority" means the person appointed in terms of section 149 of the
Constitution as Member of the Executive Council responsible for the administration of the financial
affairs of the province;
(viii)      'Fixed date" means the date of commencement of this Act;
(ix) "Formal Post school instructional programme" means a college instructional
programme approved by the Minister of Education as general policy and which is offered at a
college, with a view to obtain a post-school vocational education qualification;
(x)        'Gazette" means the Government Gazette
(xi) "Governing body" in relation to a private college means the person or body in which the
control and management of the private college are vested;
(xii) "Head of Education" means the Head of the Department, responsible for the education
and training in the province.
(xiii) 'Legislature" means the legislature for the province under section 125 of the Constitution;
(xiv) 'Level" means a level as defined in section 1 of the School Education Act 1994.
(xv) 'Minister" means the Minister of Education responsible for national standards and norms.
(xvi) 'Member of the Executive Council" means the person appointed in terms of section 149
of the Constitution as Member of the Executive Council responsible for education and training in
the province;
(xvii) 'National policy" means national education policy determined by a designated authority
within the jurisdiction of the national government;
(xviii) 'Non-formal instructional programme" means an instructional programme other than a
formal instructional programme;
(xix) "Post-school vocational education" means instruction and training provided to persons on
a level higher than the tenth level with a view to the pursuance of a vocation and which is primarily



intended for persons who are not subject to compulsory school attendance in terms of a provision
of any law or who were exempted from such a provision;
(ix)    "Post-school vocational education qualification" means a qualification issued on the
successful completion of a formal instructional programme in terms of a law regulating the
certification of such a qualification;
(xxi)      "Prescribed' means prescribed by regulations and statutes;
(xxii) "Principal" means a person appointed as chief executive officer at a college or a person
acting in that post.
(xxiii) "Private college" means a private institution registered or deemed to be registered under
section 34.
(xxiv)   "Province" means the province of................     being one of the provinces established
under section 124 of the Constitution;
(xxv) "Provincial Gazette" means the official gazette in which government and other official
notices of the provincial government are published;
(xxvi)      "Regulation" means a regulation made under this Act.
(xxvii) "State-aided college" means a (state-aided) college for education and training referred
to in section 3 as set out in term of schedule 1.
(xxviii) "State college" means a state technical college for education and training referred  to in
section 3 as set out in terms of schedule 1.
(xxix) "Statutes" means a statute of a college drafted in terms of section 18.
(xxx) "Joint statutes" means the joint statutes drafted and in force in terms of section 40.
(xxxi) "Treasury" means the financial authority responsible for the financial affairs on a national
level.

Application of Act

2. The provisions of this Act shall, subject to national policy and to the provisions of any law,
apply to education in general, apply to education and training provided in, and the functions of
technical colleges for education and training.

3.   Establishment, declaration, amalgamation and closure of a college

The Minister of Education may with the approval of the Minister and:

(a)    concurrence of the financial authority, establish a college

(b) after consultation with the council of a state college by notice in the Provincial Gazette
declare the state college concerned to be a college on the conditions mutually agreed upon between
the Minister and the council with effect from a date mentioned in the notice.



(c) after consultation with the councils of the colleges concerned by notice in the Provincial
Gazette amalgamate two or more state colleges or a state-aided college and a state college into a
college subject to the conditions mutually agreed upon between the Minister and the council; and

(d) after consultation with the council of a college by notice in the Provincial Gazette -
(i) declare that the college concerned shall be closed from a date mentioned in the notice; and
(ii) make arrangements with regard to the administration of the affairs of the college concerned.

(e) After consultation with the Committee, by notice in the Provincial Gazette declare any
other educational institution to be -

(i)    a college; or
(ii) a subdivision of a college mentioned in the notice, as from a date determined in the notice.

Continued existence of certain institutions

4.    (1)    A state and state-aided college or any other institution providing post-school
vocational education established in terms of a law repealed by this Act and which existed
immediately prior to the fixed date shall from that date be deemed to be a college as the case may
be established under this Act.

(2) A college council shall within 90 days after the fixed date be constituted in terms of section
8 for a college referred to in subsection (1) and until such council is constituted, the body that
managed such a college immediately prior to the fixed date shall exercise all the powers and
perform all the functions which in terms of this Act shall be exercised or performed by a council.

Name of college

5.    The name of a college shall be determined by the council.

Functions of a college

6.     The functions of a college shall be -

(a) to provide post-school vocational education with a view to obtaining a post-school
vocational education qualification which shall be certified under a law regulating the certification of
such qualifications: or



(b) to offer other formal instructional programmes recommended by the Council and approved
by the Minister;

 (c) to offer non-formal instructional programmes approved by the Council.

Composition of a college

7.     A college shall comprises -

(a)    the principal
(b)    a council
(c)    an academic board
(d)    the staff; and
(e)    the students

Composition of a council of a college

8. A council shall have no fewer than seven and no more than twenty members and shall
consist of -
 (a)    the principal of the college;

 (b) members as representatives of interested bodies and organizations from the community and
recognised by the MEC, recommended by the Council;

 (c)   a maximum of three other members appointed by the MEC;

Committees of the council

9.     (i)   A council may appoint one or more committees which, subject to theinstructions of the 
council, shall perform such functions of the council as the council may determine, from time

to time.

(ii) A committee of a council shall consist of the number of members determined by the
council and may include persons who are not members of the council.

(iii) A council may at any time after consultation with the committee concerned dissolve
or reconstitute the committee.

(iv) One of the members of a committee of a council shall be designated by the council
as chairman of the committee.



(v) A council shall not be divested of a function which in terms of this section has been
assigned to a committee of that council.

(vi) Any decision taken by any such committee in the performance of any function so
assigned, shall be presented for ratification to the council at its first meeting after the decision was
taken.

Composition of academic board

10.    The academic board of a college for education and training shall consist of -

(a)   the principal, who shall be the chairman;

(b) such number of members of the academic staff and other employees of the college as
stipulated in the statute and who are appointed by the council;

 (c) such number of members of the council, as determined in the statutes, and appointed by the
council in the manner and for the period prescribed by the rules; and

(d) such additional members as the council may designate on the recommendation of the
academic board.

Powers and functions of academic board

11.   (1)    The quorum for and the procedure at meetings of the academic board shall be prescribed
by the rules.

(2) The meetings of the academic board shall be held at such times and places as may be
determined by the academic board from time to time.

(3)   The academic board of a college -
(a) shall, notwithstanding the provisions of section 14, exercise control over the instruction and
discipline of the students at the college to the extent approved by the council and shall submit to the
council such reports on its functions as the council may require;

(b) shall advise the council in regard to any matter which the council may refer to the academic
board for its advice;



 (c) may make such recommendations to the council on academic matters as in its opinion are of
interest to the college;

(d) shall supervise and control all examinations conducted by the college in terms of its rules;
and

(e) shall perform the functions assigned to it by the council from time to time.

Admission to study at a college

12.   (1)    The requirements for admission of students to a college shall -

(a) fulfil the minimum requirements for admission to a course of study at a college as
determined by the committee in the joint statutes in terms of section 40; or

(b) fulfil the requirements for a certificate of exemption issued by the council in terms of section
17.

(2)   The council may, after consultation with the academic board -

(a) notwithstanding the provisions of subsection 12(1)(a), prescribe additional entrance
requirements in respect of particular instructional programmes;

(b) determine the number of students who may be admitted for a particular instructional
programme;

 (c) prescribe the minimum requirements of study with a view to readmission to study at a
college; and

(d) refuse permission to a student who fails to satisfy the said minimum requirements for
readmission to study at a college.

(3) The council may refuse the admission of any person as a student to the college if the council
considers it to be in the interest of the college to do so.

Medium of instruction of a college

13.   The medium of instruction at a college shall be determined by the council.



Disciplinary measures

14. A student at a college shall be subject to such disciplinary measures and such disciplinary
procedures as may be prescribed by the council after consultation with the academic board.

Investigation at a college

15. The MEC may at any time order an investigation to be conducted at a college in regard to
such matters as he/she may deem expedient.

Establishment of an instructional programme

16.   (1)    The council of a college may establish an instructional programme at
a college.  Provided that -
(a) a formal instructional programme with a view to obtaining a diploma or certificate;

(b)   any other instructional programme;

(c) a non-formal instructional programme at a college which results in any form of subsidization
shall not be offered without the prior written approval of the MEC.

(2) Any existing instructional programme lawfully introduced at any college or institution
before the date on which it is deemed to be a college established under this Act, shall be deemed to
have been introduced in accordance with the provisions of this section.

Examination and evaluation

17.   (1)   Examination and evaluation with regard to formal instructional programmes shall be
conducted under a joint statute regulating the certification of such instructional programmes.

(2) Examination and evaluation with regard to non-formal instructional programmes shall be
conducted by the college.



(3) The council of a particular college may, on the recommendation of the Committee,
recognize an examination which a student at that college has passed at any other college for the
purpose of the said student's obtaining a college certificate at the first-mentioned college.

(4) The council of a college may, with the concurrence of its academic board, recognize an
examination -

(a) which in the opinion of the council is equivalent to or higher than the corresponding
examination required by the council; and

(b) which has been passed by any person at any other educational institution the instructional
programmes of which are regarded by the council as equivalent to those at the college concerned
for the purpose of such person obtaining a college certificate.

Statutes of a college

18.   (1)    A council shall, subject to subsection (2), have the power to draft statutes so as to give
effect to any law relating to the college, and in connection with the general management of the
college in respect of matters not expressly prescribed by any law.

(2)   A statute in connection with -

(a) the composition of an academic board shall not be drafted, amended or repealed, except on
the recommendation of such academic board; and

(b) the studies, instruction, examinations and discipline at or of a college shall not be drafted,
amended or repealed, except after consultation with such academic board.

 (3) A statute made under this section shall be tabled in Parliament by the Member of the
Executive Council within 14 days after promulgation thereof, if Parliament is in ordinary session or,
if Parliament is not in ordinary session, within 14 days after the commencement of its next ensuing
ordinary session.

(4)    (a)    If Parliament by resolution disapproves such a statute or any section of such a statute,
the legal force of that statute shall lapse to the extent to which it is so disapproved.

(b)    The lapsing of a statute shall not effect -
(i) the validity of anything done under the statute up to the date on which it so lapsed; and



(ii) any right, privilege, obligation or liability acquired, accrued or incurred as at that date under
or by virtue of the statute.

Status and patrimonial power of colleges

19.    (1)    A college shall be a juristic person.

(2) A college shall be an employer as defined in section 1 of the Educators' Employment Act,
1994.

(3) A college may, subject to the provisions of this Act, purchase or otherwise acquire, hold,
hire, let, sell, exchange or otherwise alienate any movable or immovable property, or grant to any
person any real right in or servitude on its property and invest, lend and borrow money:  Provided
that no college shall, without the approval of the Member of the Executive Council, let for a period
of longer than two years, sell, exchange or otherwise alienate its immovable property acquired with
the financial assistance of the State, or grant to any person any real right therein or servitude
thereon. (should money still be owed to the state or on loan from the state)

(4) All funds, which immediately prior to the date referred to in section 4 were vested in the
governing body or controlling body concerned by virtue of a trust, donation or bequest, shall be
applied by the college concerned in accordance with the conditions of the trust, donation or
bequest.

Management of colleges

20. Subject to the provisions of this Act the management and executive power of a college shall
be vested in its council.

Functions of council

21.   (a)    The council shall, subject to subsections 21(b) and 21(c), have the power to draft rules
for the college with a view to the effective administration of the Act.

(b)    Rules relating to -



(i) the composition of an academic board shall not be drafted, amended or repealed, except on
the recommendation of such an academic board;

(ii) the studies, instruction, examinations and discipline of a college shall not be drafted,
amended or repealed, except after consultation with such an academic board; and

(iii) the conditions of service, discipline, privileges and functions of the employees of the college
shall not be drafted, amended or repealed, except after consultation with the employees of the
college.

(c)    The council shall -

(i) subject to the provisions of this Act and with due observance of the general education
policy contemplated in section 2(1) of the National Policy for General Education Affairs Act, 1984
(Act No. 76 of 1984); and

(ii) after consultation with the academic board, appoint the academic staff, and all other
employees that it may consider necessary for the efficient instruction of students and administration
of the college, on such conditions of service as may be determined by the council, and persons so
appointed shall be subject to such disciplinary provisions as may be prescribed by the rules of the
colleges;

(iii) determine, levy and collect the fees payable by students and the boarding fees payable by
resident students and staff, in the manner prescribed by the rules;

(iv) collect and pay over to a Certification Council for College Education the fees prescribed by
such council.

(d) The council of a college may conclude agreements of co-operation with other educational
institutions.

Donations by local authorities to colleges

22. Notwithstanding anything to the contrary contained in any law a local authority may donate
land, money or other goods to a college.

Subsidies to colleges



23.   (1)    The Member of the Executive Council shall, with the concurrence of the financial
authority, out of moneys appropriated for such purpose by the Legislature pay a subsidy to a
college on such basis and subject to such conditions as been determined by the Minister,  including
capital and running expenses in the subsidies to colleges.  The subsidy shall be paid at the beginning
of the financial year.

(2) If any college fails to comply with any condition subject to which a subsidy has been paid to
it the Member of the Executive Council may call upon such college to comply with that condition
within a fixed period.

(3) If such college thereafter fails to comply with the said condition the Member of the
Executive Council may at any time terminate or reduce the subsidy from a date determined by him
or her: Provided that the Member of the Executive Council shall before he terminates or reduces
such subsidy give the council of the college an opportunity to make representations to him or her in
connection with the proposed termination or reduction.

Loans to a college

24. The Member of the Executive Council may, with the concurrence of the financial authority
out of moneys appropriated by the Legislature for such purpose, grant loans to a college for one or
more of the following purposes namely -

(a) the erection of buildings or the purchase, construction or installation of fittings or fixtures;

(b) the acquisition of land, including land on which any building has been erected, or rights on
or interests in land, and for the payment of costs in. connection with any survey or transfer of land
or the registration of land or rights on land;

 (c) the fencing or improvement of land belonging to the college concerned;

(d)   the purchase of movables of a capital nature; or

(e) the repayment of money borrowed by a college from any person other than the State for a
purpose mentioned in paragraph (a), (b), (c) or (d).

Application for loans



25.   (1)   Every application for a loan referred to in section 25 shall be submitted in writing to the
Member of the Executive Council and shall clearly state the purpose of the proposed loan.

(2) On receipt of such an application the Member of the Executive Council may call for such
estimates, plans, specifications, reports, returns and other information and may cause such
inspections to be made as he may deem necessary.

Conditions of loans

26.   (1)    Every loan granted under section 25 shall be subject to such conditions as may be
determined by the Treasury.

(2) Every such loan together with interest due thereon shall, subject to any prior charge or
hypothecation, be a charge upon all the property, movable or immovable, present or future, of the
college concerned: Provided that the Member of the Executive Council with the concurrence of the
financial authority, may at any time by writing under her/his hand waive any preference under this
subsection in favour of the holder of any bond over such property if he/she is satisfied that the value
of the property is sufficient to cover the amount of the loan which has not been repaid and the
amount secured by such bond.

(3) The period within which any such loan and the interest thereon shall be repaid shall be
determined by the financial authority before the granting of the loan, but the financial authority may
from time to time extend any such period: Provided that every such loan together with the interest
thereon shall be repaid within forty years from the date on which the first repayment in terms of
section 28 shall be due or within the aggregate of the said period together with any period of
suspension referred to in that section.

Repayment of loans

27.    (1)   A college to which a loan has been granted under section 25 shall pay to the financial
authority within Treasury guidelines on the first day of January and on the first day of July in every
year one half of the annual payment required to redeem the capital sum advance together with
interest thereon at such rate as the financial head may determine and the sums so payable shall
continue to be payable until all the moneys lent from time to time together with interest thereon
have been repaid.



(2) The first payment shall be made on such date (not being later than five years after the loan
or the first instalment of the loan was paid) as the financial authority may determine, provided that
during any such time as elapses between the date when the first instalment was paid and the date so
determined by the financial authority, interest at the aforesaid rate per annum on any such
instalment shall be payable by the college to the financial authority: Provided further that the
financial authority may in special circumstances from time to time suspend in respect of any
particular year any such annual payment in redemption of the capital sums advanced.

Financial year, records and annual financial statements of colleges

28.   (1)    The financial year of a college shall terminate on the last day of December in each year.

(2) The college shall keep such accounting records as are necessary to reflect the transactions
and financial state of affairs.

(3) The college shall in respect of each financial year make out financial statements, cause such
statements to be audited and within four months after the end of that financial year submit copies of
the audited statements to the Head of Education.

(4)    The financial statements referred to in subsection (3) shall consist of

(a) a balance sheet reflecting the assets and liabilities of the college at the end of the year
concerned;

(b) an income statement or similar financial statement reflecting the income and the
expenditure (including any losses) of the college during the year concerned; and

(c) such other statements as may be requested by the Member of the Executive Council.

(5) The accounting records and annual financial statements of a college shall be audited by a
person registered as an accountant and auditor in terms of the Public Accountants and Auditors Act
1991 (Act No. 80 of 1991) and appointed by the college council.

(6) Furnish the Member of the Executive Council with any additional information required by
him in regard to the management and finances of the college.

Declaration of state-aided college



29.    (1)   As from the date on which a state college is declared to be a college under section 3(b) -
(a) the ownership and control of movable and immovable property and all rights which
immediately prior to that date vested in the State and which relate to the college concerned, shall
devolve upon the college concerned on such terms and conditions as the Member of the Executive
Council may determine;

(b) the liabilities and obligations which immediately prior to that date vested in the State shall
devolve upon the college concerned; and

(c) the management and executive power of the college concerned shall vest in its council
constituted in accordance with the provisions of this Act.

(2) Immovable property devolving upon the college in terms of subsection(l)(a) shall be
transferred to the college without payment of transfer duty, stamp duty or other moneys or costs,
but subject to any term or condition contemplated in subsection (1)(a) and any existing right,
encumbrance, duty or trust on or over that property.

(3) The officer in charge of a deeds office or other office where the immovable property
referred to in subsection (2) is registered shall on submission to him of the title deed concerned
make such endorsements on that title deed and such entries in his registers as may be required to
register the transfer concerned.

(4) The declaration of a state college as college shall not affect anything legally done by the
Member of the Executive Council or the council prior to the declaration.

(5) Notwithstanding the provisions of subsection (1) the Provincial Legislature shall in respect
of the immovable property of a college remain liable for the payment of rates which are levied
under any law by a local authority on the value of immovable property within its area of
jurisdiction.

Closure of a college

30.    (1)    As from the date on which a college is declared to be closed, all assets and liabilities of
such college shall subject to the conditions of a donation contemplated in section 22 and other
donations bequests or trusts.



(2) Immovable property devolving upon the State by virtue of subsection (1) shall be
transferred to the State without payment of transfer duty, stamp duty or other moneys or costs.

(3) The officer in charge of a deeds office or other office where the immovable property
referred to in subsection (2) is registered shall on submission to him of the title deed concerned
make the necessary endorsements on that title deed and the necessary entries in his registers.

Prohibited acts unless registered as private college

31. No person or body except a college shall provide instruction and training with a view to the
pursuance of a vocation at a post-school level by means of an instruction programme which in the
opinion of the Member of the Executive Council corresponds wholly or partly with a formal
technical college programme on a full-time or part-time or distant education unless such person or
body has been registered as a private college in terms of this Act.

Application for registration

32.   (1)    Any person who intends to register a private college shall apply in writing to the Head of
Education for such registration.

(2) An applicant for the registration of a private college shall furnish such additional particulars
in connection with his application as the Head of Education may require.

Consideration of applications for registration of private colleges

33.   (1)    The Head of Education may grant or refuse an application referred to in section 32 but
he/she shall not grant an application if the applicant concerned does not comply with the prescribed
requirements or that the instruction programme which the applicant intends to offer does not
correspond wholly or partly with a formal instructional programme.

(2) If the Head of Education refuses an application referred to in section 32 he shall notify the
applicant in writing of any such refusal and the reasons therefor.

Registration of private colleges



34.    (1)    If the Head of Education grants an application referred to in section 32 he shall register
the applicant as a private college and issue to the applicant a registration certificate in such form as
he may determine.

(2) The registration of a private college shall be subject to the prescribed conditions contained
in section 33.

(3) The registration of a private college in terms of this Act shall not exempt any person from
any other obligation in respect of registration in terms of any other law.

Inquiry at private college

35. The provisions of section 15 shall mutatis mutandis apply to a private college.

Retention of existing registration

36. A private college registered in terms of a law repealed by this Act or deemed to have been
registered in terms of such a law and which existed immediately prior to the fixed date shall from
that date be deemed to be a private college registered under section 34.

Withdrawal of registration

 37.    (1)    If the Head of Education is on reasonable grounds of the opinion that a private college
registered under section 34 or which is in terms of section 35 deemed to be registered under section
34 does not comply with a requirement referred to in section 33(1) or a condition referred to in
section 34(2) he may subject to the provisions of subsection (2) withdraw the registration of that
private college.

(2)   (a)    Before withdrawing the registration of a private college under subsection (1) the Head of
Education shall in a written notice addressed to the governing body of such private college -

(i)   notify the governing body of the proposed withdrawal;

(ii)  furnish the reasons for the proposed withdrawal; and



(iii) set out the requirements or conditions with which there should be complied within a
reasonable period determined by the Head of Education and mentioned in the notice in order to
prevent the proposed withdrawal.

(b) If the governing body fails to comply with the said requirements or conditions within the
period referred to in paragraph (a)(iii) the Member of the Executive Council may withdraw the
registration of the private college concerned with effect from a date determined by him.

Appeal to Member of the Executive Council against decision of Head of  Education

38.   (1)   Any person who feels aggrieved by a decision of the Head of Education under section
33(1) or section 37 may within 30 days after receiving notice of the decision concerned in writing
with an exposition of the grounds of appeal, appeal against such decision to the Member of the
Executive Council.

(2) The Member of the Executive Council may request such further information regarding the
appeal as he may deem necessary from the appellant and the Head of Education.

(3) After consideration of all the relevant information the Member of the Executive Council
may -

(a)    allow the appeal in whole or in part; or

(b)    dismiss the appeal.

and shall notify the appellant and the Head of Education in writing of his decision.

Committee of Technical College Principals

39.   (1)    There shall be a Committee known as the Committee of Technical College Principals
consisting of the principals of all the colleges in the RSA and the principals of private colleges
whose applications for membership have been granted by the Committee.

(2) If the post of principal at a college is vacant and no person is appointed to act in the post
the council concerned may designate a member of the lecturing staff to represent the college at any
meeting of the Committee.



(3) If a principal is unable to attend a meeting of the Committee he may nominate a member of
the teaching staff to represent him at the meeting.

(4)   The functions of the Committee shall be to -

(a) advise a Member of the Executive Council or the Head of Education in regard to matters
relating to colleges referred to it by a Member of the Executive Council or the Head of Education;
and

(b) advise a Member of the Executive Council or the Head of Education in regard to any other
matter of common interest to colleges and in respect of which the Committee deems it necessary to
advise a Member of the Executive Council or the Head of Education.

(c) perform any function assigned to it by or under this Act or the joint statutes;

(d) prescribe the requirements for admission to study at a college in the joint statutes;

(e) determine the requirements for the issuing of a certificate of exemption entitling a person to
admission to study at a college.

(5) The annual amount to be contributed by a college towards the general expenses shall be
determined by the Committee..

(6) The Committee shall function in accordance with a constitution drafted by the members and
approved by the Minister.

(7) The word incidental to the carrying out of the functions of the Committee shall be
performed by such members of staff of a college as the Committee may designate with the
concurrence of the council of such college.

Joint statutes

40.   (1)   The Committee shall have the power to draft joint statutes, which shall be common to all
colleges, with a view to the effective administration of the provisions of this Act, and to provide for
all matters which are of common interest to the colleges.

(2) Any joint statute which the Committee proposes to draft under this section shall be
submitted to a Member of the Executive Council or Head of Education for his approval, and if



approved by him, it shall come into operation on the date of promulgation thereof in the Provincial
or Government Gazette.

(3) Any joint statue drafted under this section shall be tabled in Parliament within 14 days after
promulgation thereof, if Parliament is in ordinary session or, if Parliament is not in ordinary session,
within 14 days after the commencement of its next ensuing ordinary session.

 (4)    (a)   If Parliament by resolution disapproves such joint statute or any section of such joint
statute, such joint statute shall lapse to the extent to which it is so disapproved.

(b)    The lapsing of such a joint statute shall not affect -

(i) the validity of anything done under the joint statute up to the date on which it so lapsed;

(ii) any right, privilege, obligation or liability acquired, accrued or incurred as at that date under
or by virtue of the joint statute.

Joint rules

41.    (a)   The Committee shall have the power to draft joint rules with a view to the effective
administration of the joint statutes.

(b) Any joint rule which the Committee proposes to draft under this section shall be submitted
to a Member of the Executive Council or Head of Education for approval, and if approved, it shall
come into operation on the date of promulgation thereof in the Gazette.

Appointment of employees by the Committee

42. The Committee may, on such conditions as it may determine, appoint such employees as it
may deem necessary to assist it in the performance of its functions.

Exclusion of provisions of Workmen’s Compensation Act, 1941

43. No student at a college for vocational education shall for the purposes of the provisions of
the Workmen's Compensation Act. 1941 (Act No. 30 of 1941) be deemed to be a workman or
other person entitled to payment of compensation or any other benefit under the said Act.



Offences and penalties

44.   Any person who -

(a)    is not a college and who -

(i) in any way makes it known or pretends to any other person that he or some other person
can offer an instruction programme or part thereof the content or standard of which is similar to the
content or standard of a formal post-school vocational instruction programme offered at a college
or offers such instruction programme which shall entitle the person who has followed such an
instruction programme or part thereof to the issuance to him of any certificate or diploma which
may be issued under a law regulating the certification of such a qualification; or

(ii) confers a certificate or a diploma purporting to be a certificate or diploma based on a formal
instruction programme successfully completed at a college.

(b) performs any act which purports to have been performed by or on behalf of a college;

 (c) establishes, conducts or maintains an institution which is not a college;

(d)   contravenes the provisions of section 32; or

(e) obstructs or hinders any person in the performance of his duties under section 16 or that
section read with section 36 or who interferes with such person in the performance of such duties;
shall be guilty of an offence and on conviction liable to a fine not exceeding R5 000 or to
imprisonment for a period not exceeding one year or to both such fine and such imprisonment.

Delegation of powers

45.    (1)   The Member of the Executive Council may subject to such conditions as he/she may
determine delegate any of his powers under this Act except a power referred to in sections 42 and
43 and assign any of his duties in terms of this Act to the Head of Education or a person employed
by the Department or to a college council.

(2) The Head of Education may subject to such conditions as he/she may determine delegate
any of his powers under this Act or delegated to him in terms of subsection (1) and assign any of



his duties in terms of this Act or assigned to him in terms of subsection (1) to a person employed by
the Department or to a college council.

(3) A council may and subject to such conditions as it may determine, delegate any of its
powers under this Act or delegated to it in terms of subsection (2) and assign any of its duties in
terms of this Act or assigned to it in terms of subsection (2) to the academic board or the principal
of the college concerned.

(4) The principal of a college may with the consent of the council and subject to such
conditions as he may determine, delegate any of his powers under this Act or delegated to him in
terms of this section and assign any of his duties in terms of this Act or assigned to him in terms of
this section to a member of the college staff.

(5) A delegation under subsection (1), (2), (3) or (4) shall not prevent the Member of the
Executive Council, Head of Education, council or principal as the case may be from exercising such
power or performing such duty, as the case may be himself.

Students' representative council

46.   (1)   Provision should be made for the election of a students  representative council.

(2) The constitution, manner of election, term of office, functions and privileges of a students'
representative council shall be approved by the council after consultation, with the student body.

Repeal of laws

47. The laws mentioned in the Schedule are hereby repealed to the extent indicated in the third
column of the Schedule.

Short title and commencement

48. This Act shall be called the Technical College Education and Training Act. 1994 and shall
come into operation on a date fixed by the President by proclamation in the Government Gazette.



24/01/95

Re:      Endorsement of the chess in the New Constitution - National Sport.

Our organisation wish to appeal to the National constitution Assembly, to endorse the
Chess Game in the new National Constitution as a National Sport.

Your co-operation, in regard to this matter will be highly appreciated.

Mr B. Ngcobo (Chess Development Officer) cc Mr Bill Jardine, NSC President for
Development Mr Bert Van Wyk, Vice President Shessa Mr Peter Skosana, Minister of
Sport (Gauteng Region)



23 January 1995

Herewith a submission to the Constitutional Assembly Theme Committee 4 - Fundamental Rights.

The submission focus on the entrenchment in the Constitution of certain rights for young children particularly
the right to early childhood development services.

We are available to make oral representation before your committee If the need arises.

ERIC  ATMORE
Director

TAKING CHILDREN SERIOUSLY: WRITING EARLY CHILDHOOD DEVELOPMENT SERVICES
INTO THE CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA

INTRODUCTION

Children are extraordinarily disadvantaged in South Africa as a direct result of past policies.  The needs of the
most vulnerable sector of the population, young children, must be put first in the new Constitution.

The first six years of life are of vital importance in the development of the young child.  During these years the
foundation is laid for the child's development.  It is the period during which the most intense physical and
intellectual development takes place.  During these years development is more rapid than during any other
period of life; and deprivations have lasting effects on the child.  Recognition by the State of the importance of
these early years and the benefits of access to Early Childhood Development (ECD) programmes, is vital to an
emerging democracy.

Early childhood development services provides opportunities for children to develop fully and is aimed at
giving the young child the best possible preparation for the future.  The perception was realised over a century
ago when Lord Henry Brougham, in a widely circulated manifesto of 1823 wrote that the truth is that the child



can and does leam a great deal more before six years than all he ever learns or can learn in all his after life.  His
attention is more easily aroused, his memory is retentive, bad habits are not yet formed, nor is his judgement
warped by unfair bias".

In just a few short years, a child goes from being a helpless infant to being an active, independent, competent
six-year old.  In no other six years of life must human being learn so much so fast or will so much of the future
depend on what has been learned in the past.  Anything attempted after the age of six is unlikely to make up for
early deprivation.

The provision of education and care during the early years has been taken up in the human rights debate.  A
popular poster outlining the 1959 Declaration of Children's Rights reads: "All children have the right to a name,
enough to eat, and a decent place to live.  All children should be looked after when they are sick, and have the
right to grow up with love, affection and security ... All children have a right to free education and should be
protected from neglect, cruelty and exploitation".  During the International Year of the Child (1 979) a call went
out for children to enjoy "affection, love and understanding, adequate nutrition and medical care, free education
and full opportunity for play and recreation".

More recently the Convention of the Rights of the Child (1 989) in Article 28 calls on State Parties to recognise
the child's right to education.  State Parties are asked to respect and ensure these rights for each child ... without
discrimination of any kind, irrespective of the child's race, colour, sex, language, religion, political or other
opinion, national, ethnic or social origin, property, disability, birth or other status.

YOUNG CHILDREN GROWING UP IN SOUTH AFRICA

If there is a group in South Africa which has consistently had their rights denied it is our children and in
particular black children.  From conception the black child's life is characterised by hunger and malnutrition,
insecurity and trauma, instability, family breakdown and dislocation of communities, a lack of primary health
care and education opportunities; and the absence of adequate housing; electricity, running water and
sanitation.

The environment in which young children have grown up in South Africa is best described by two quotes from
practitioners in the field.

"Endemic community violence, the ravages of poverty, the absence of the basic necessities of life
such as food, water, good health and sanitation, decent housing and the manifest neglect of
opportunities for the early education of our young children have become the predominant features of



the lives of the seven million children of preschooling age in South Africa." (NECC Statement on
Early Childhood Care and Education, 24 October 1990).

"Apartheid in South Africa has caused hunger, violence and the education crisis amongst the African
people.  Black women and children bear the brunt of this policy'. (Dr Nkosazana Zuma, Minister of
Health)

THE IDEA OF CHILDRENS RIGHTS

"I believe that we should claim certain rights for children and labour for their universal recognition."
- Eglantyne Jebb, Founder: Save the Children, 1923

The idea that children have rights is sometimes controversial.  Everyone thinks that children deserve special
protection because they are vulnerable.  Too often, though, children are not seen as having their own rights,
separate from those of their parents, guardians and carers.  There is a growing recognition that children do have
such rights and this is now reflected in the legislation of certain countries and international convention.  Such
rights include the right to enjoy the medical, educational, leisure and welfare services necessary for a healthy
and positive childhood.

Three of the UN Convention on the Rights of the Child articles are especially important because they establish
a foundation for all the other rights.

1 . Article 2 establishes that all the rights identified must be available to all children and young people, 
without discrimination of any kind.

2. Article 3 requires that in all actions concerning a child, the child's "best interests" should be a primary
consideration.

3. Article 12 states that in all matters affecting them, children and young people have a right to express
their views.

The other rights listed in the Convention can be grouped under three headings:

Participation: these articles are based on the concept that children and young people have rights as active
participants in society.  These include the right to a name and nationality (article 7), and the right to freedom of
thought (article 14) and association (article 15), as well as the right to be listened to in matters which affect
them (article 12).



Provision: these articles state the rights children and young people have to survival and development (article
6).  They include the right to clean water and food (article 24), the right to education (article 28), and the right
to state support for their family (article 18), including social security, if needed (article 26).

Protection: these articles state children's and young people's rights to be protected from violence, neglect and
abuse (article 19), and from torture and cruelty (article 37).

WHY WRITE EARLY CHILDHOOD DEVELOPMENT FOR YOUNG CHILDREN INTO THE
CONSTITUTION

Before you can build a house, it is necessary to lay foundation stones to support the entire structure.  Before a
child enters primary school, a similar foundation must be laid.  Embedded within their family, their community,
and their cultural values, very young children (from birth to six) need to be supported in the development of the
physical, mental and social abilities that will enable them to survive and thrive in later years.  The successful
education of the child during its years of schooling depends to a great degree upon the foundation stones laid
during the preschool years.

Scientific findings from a variety of fields have demonstrated that support of early development yields rich
benefits not only in immediate ways for the child and its parents, but also over time in terms of the child's
ability to contribute to the community.  Interventions in the eady years of childhood offer an extraordinary
opportunity to avoid or moderate learning problems, and to bring lasting benefits to individuals and society.

The benefits of investing in early childhood care and development can be extraordinarily high.  It was because
of the overwhelming evidence that children's early years are so key to future successes that in the Declaration
and Framework for Action the World Conference on Education for All challenged countries to include in their
plans for the 199Os: "Expansion of early childhood care and development activities, including family and
community interventions, especially for poor, disadvantaged and disabled children".

FURTHER ARGUMENTS IN SUPPORT OF ENSURING EARLY CHILDHOOD DEVELOPMENT
INTERVENTION FOR CHILDREN BY CONSTITUTIONAL AUTHORITY

Despite the overwhelming evidence that early childhood intervention is beneficial to the development of
disadvantaged children, there is, sadly, still a need to provide extensive arguments for investment in the early



years.  There are compelling social and economic arguments in favour of early intervention programmes.  These
include:

The human rights argument: Children have a right to develop to their full potential by growing up in a
healthy and safe environment.  Conditions that prevent optimal development when it could be promoted,
violate basic human rights.

The moral argument: Early childhood development programmes can help transmit moral and social
values and can reverse the erosion of traditional values by providing environments where parents and
communities can reinforce these cultural values.

The social equity argument: Disadvantaged environments cause poor children to fag behind their more
advantaged counterparts.  Gender-linked disparities in many cultures also inhibit development and
educational opportunities for girls.  Early childhood development programmes have the potential to help
and correct such inequalities.

The economic argument.  Preventative programmes are found to be cost-effective in the longer term.
These can reduce the need for expensive curative programmes.  Preventative programmes also reduce
low academic achievement, dropping out of school, the need for remedial intervention, juvenile
delinquency, drug and alcohol abuse, and other forms of anti-social behaviour.  It is argued that the rate
of return on the education and care of preschool children is higher than at any other level of education.

The psychological development argument.  Another Important consideration for initiating intervention
programmes for young children is inspired by the idea that early childhood is the best time to break the
cycle of poverty.  Furthermore, because the child's early years are vital for the formation of the
personality structure, intelligence and social behaviour, reaching the disadvantaged child at this early
stage can then have a positive, formative effect on the child's future.  Through early intervention, it
should be possible to prepare the young child physically and mentally for effective learning in primary
school, and to strengthen the task of supporting and feeding the family.  When this is so, the chance of
more complete child development and higher productivity increases, thus breaking the cycle of poverty.

THE CHILD'S RIGHT TO EARLY CHILDHOOD DEVELOPMENT PROTECTED BY THE
CONSTITUTION

Early Childhood Development refers not only to what is happening within the child, but also to the care that the
child requires in order to thrive.  For a child to develop and learn in a healthy and normal way, it is important



not only to meet the needs of protection, food and health care, but also to meet the basic needs for interaction
and stimulation, affection, security, and learning through exploration and discovery.

Three main documents speak to the Child's Right to Early Childhood Development services. (i) The African

Charter on Human and Peoples' Rights
The African Charter on Human and Peoples' Rights refers to the right of the child to early childhood
development services in 7 articles.

Article 6 states that children have the right to life; the State must ensure the survival and maximum
development of the child.
Article 16 states that every individual shall have the right to enjoy the best attainable state of physical and
mental health.
Article 17 states that every individual shall have the right to education.
Article 24 states that children have the right to the highest attainable standard of health and access to- medical
services; the State must attempt to diminish infant and child mortality, combat disease and malnutrition, ensure
health care for expectant mothers, provide access to health education, develop preventive health care and
abolish harmful traditional practices. Article 28 states that children have the right to education, that the state
must provide free and compulsory education, ensure equal access to secondary and higher education and ensure
that school discipline reflects the child's human dignity.
Article 29 explains the aims of education.  That education is directed at developing the child's personality and
talents; preparing the child for responsible life in a free society; developing respect for the child's parents, basic
human rights, the natural environment and the child's own cultural and national values and those of others.
Article 31 states that children have the right to leisure, play and participation in cultural and artistic activities.

(ii)   The South African Children's Charter

In South Africa the Children's Charter, a unique document developed in 1992 by children themselves, extends
upon all other children's right documents, and was adopted by the Children's Summit of South Africa in Cape
Town on 1 June 1992.

Article 6 relates to family life and stresses that:

all children have the right to a safe, secure and nurturing family and the right to participate as a member
of a family ,all children have the right to clothing, housing and a healthy diet,all children have the right to
clean water, sanitation and a clean living environment.



Article 7 relates to Health and Welfare and records that all children have the right to adequate health care and
medical attention both before and after birth.  It goes further by stating that children have the right to free and
comprehensive health services, especially in schools, including screening of diseases, treatment of diseases and
physical and psychological treatment and services.

Article 8 relates to education.  Six items relate to early years development.

All children have the right to free and equal, non-racial, non-sexist and compulsory education within one
education department as education is a right and not a privilege.  All children have the right to education
which is in the interest of the child and to develop their talents through education, both formal and
informal.
All teachers should be qualified and should treat children with patience, respect and dignity.  All teachers
should be evaluated and monitored to ensure that they are protecting the rights of the child.
Parents have a duty to become involved in their children's education and development and to participate
in their children's education at school and home.
All children have the right to play and to free and adequate sports and recreational facilities so that
children can be children.
All children have the right to educational facilities and the transportation to such facilities should be
provided to children in difficult or violent situations.

(iii)  The Convention on the Rights of the Child

The Convention of the Rights of the Child was unanimously adopted at the forty-fourth United Nations General
Assembly on 20 November 1989, and came into force on 2 September 1990.  This Convention recognises that
children have needs which extend beyond basic concepts of protection.  After 1 0 years of negotiations, the
nations of the world endorsed a document covering civil, economic, social, cultural and political rights for
children and accepted the challenge to translate them into national action.  The World Summit on Children held
in New York in September 1990, endorsed the World Declaration on the survival, protection and development
of children and the Plan of Action for its implementation.

The Conventions 54 Articles defines the rights and needs of children from a wide perspective and outlines the
duties and responsibilities of governments and adults.

The Preamble states that...

"... the child, by reason of his physical and mental immaturity, needs special safeguards and care,
including appropriate legal protection, before as well as afterbirth."



It further stresses that there are children living in exceptionally difficult circumstances, all over the world, and
that they require special consideration.

The Rights of the Child can be broadly categorised under three main headings:

The Right to Survival - through the provision of adequate food, shelter, clean water and primary health
care;
The Right to Protection - from abuse, neglect and exploitation, including the right to special protection in
times of war; and
The Right to Develop - in a safe environment, through the provision of formal education, constructive
play, advanced health care and the opportunity to participate in the social economic, religious and
political life of the culture - free from discrimination..

The articles reflecting early childhood education are:

article 3, the best interest of the child;
article 6, the right to survival and development; article 9, the right to both parents;
article 18, the responsibility of both parents for the child; article 27, the right to a standard of living
which provides for the optimal development of the child;
article 31, the right to play;

Article 3. The best interest of the child shall be the principle in all situations where children are involved.  All
institutions - private or public - shall fill set norms concerning;

security
health
the number of staff per given number of children the suitability of the staff who are working with children
the educational level of the staff

The country undertakes to ensure for the child, such care as is necessary for the well-being of the child.  This
means that the country has promised that the institutions shall conform to the standards set by competent
authorities in order to provide for the child's development and education, and that this quality should not be
impaired, due, for example to the lack of economical resources.

Article 6. The right to life.  It states that the country shall, to the maximum extent, ensure the survival and
development of each child.  As is well known, and is said above, the precondition for the survival and
development of a child is stimulation, or, you could say, early childhood education.



Article 9. The right to both parents.  It states that under no circumstances shall a child be separated from its
parents, unless it is evident that it is in the best interest of the child to do so. The meaning behind this is, that in
order for a child to develop to its maximum, it has to feel trust, be secure and confident.  It means that
separation from those that the child loves the most, must not happen, since it is devastating for the well-being
and development of the child.

Article 18.  Recognises the principle that both parents are responsible for the upbringing of their children; the
State to assist parents or guardians in this responsibility and to ensure the provision of child care for eligible
working parents.

Article 24.  Records the child's right to the highest attainable standard of health and access to medical services;
the State to attempt to diminish infant and child mortality, combat disease and malnutrition, ensure health care
for expectant mothers, provide access to health education and develop preventive health care.

Article 27.  The right to a good standard of living.  It states that the child is entitled to a standard of living
which is adequate for physical, mental, spiritual, moral and social development.  Even if the main issue here
refers particularly to nutrition, clothing and housing, it also states that other kinds of support programmes are
needed, in terms of the development of the child.

Article 31.  Speaks of the child's right to leisure, play and participation in cultural and artistic activities in order
to develop.

RECOMMENDATIONS

It is recommended that

1 .    the rights of children be entrenched in the new Constitution;

2. the UN Convention on the Rights of the Child be signed by the South African government without delay;

3. access to early childhood development services be a right of every child;

4. the 10 articles of the South African Children's Charter form part of the Constitution.



CONCLUSION

Writing the rights of children into the Constitution is fundamental to economic prosperity, political stability and
development of our new found democracy.

What is needed at this point in time is for the Constitution to commit itself to the survival, protection and
development of all South Africa's children.

If this is not written into the Constitution and protected with vigour then it is our belief that women and
childrens rights in the new South Africa will be a myth - for they will essentially remain disadvantaged and
oppressed.

INTERNATIONAL SUMMIT ON THE RIGHTS OF CHILDREN IN SOUTH
AFRICA:

THE CHILDREN’S CHARTER OF SOUTH AFRICA

South African Children Speak Out...

Molo Songololo had the unique opportunity to host the "International Summit on The Rights of
Children in South Africa", which was held over 27th May to 1st June 1992 in Somerset West, Cape
Town.  The summit at which the 'Children's Charter of South Africa” was drawn up and adopted, has
been a historical turning point in realising a culture of children's participation in child rights
advocacy.

The summit brought together over 200 children, between the ages of 12 and 16 years.  Children came
from 20 different regions all over South Africa and were representative of race, class, gender and
disability.  At the summit children discussed the problems facing them and spoke out about the
continuing violations of human rights.  They recognised that Apartheid still affects them and that
children are not treated with respect and dignity.

"Where is the new South Africa you all talk about?  Show us, because we do not see it .... " was
loudly heard throughout the summit.

        More importantly, the children drew up and adopted the first 'Children's Charter of South Africa'
The charter reflects the voices of children and their desperate plea to be respected and consulted on issues
affecting them and their future.  A number of unconventional clauses, reflecting the diverse group of children,



are in various articles. These clauses are particularly challenging as they  mirror the experiences and feelings of
children and what they want done on Violence, Family Life, Health and Welfare, Education,Child Labour and
Homelessness. This makes the charter uniquely South African.

The children are demanding to be put first in the political agenda not last They are looking to the
present negotiations to provide answers to their cries. They recognise that the pending new constitution and bill
of rights, will have major implications for the realisation of the kind of rights set out in the charter.  They
resolved that 'Children will no longer remain silent about their rights, but will speak and even shout out their
needs and demands.

Finally, the summit delegates must be commanded for their courage, leadership and commitment.
South Africa can be proud of them for setting the pace for children's rights.  Molo Songololo challenges all
people and organisations to support the children, their charter and to help contribute to realise Children's Rights
in South Africa.

The summit was part of the 'International Conference on the Rights of Children in South Africa'
which followed on the 10th-13th June 1992.  The conference was hosted by the Community Law Centre of the
University of the Western Cape and focused developing policy on children's rights.  Both these events was a
result of the Harare Conference on Children, Repression and Law in South Africa held in 1987.

THE CHILDREN’S CHARTER OF SOUTH AFRICA

PREAMBLE

We, the delegates of the International Children's Summit held from 27 May to 1
June 1992, acting as representatives from the regions of Western Cape, Eastern
Cape, Southern Cape, Northern Cape, Boland, border, Midlands, Southern Natal,
Northern Natal, Namaqualand, PWV, Eastern Transvaal, Western Transvaal,
Northern Transvaal, Northern Orange Free State, Southern Orange Free State,
Transkei and on behalf of all the children of South Africa,

Realizing that,

all children are created equal and are entitled to basic human rights and freedoms
and that all children deserve respect and special care and protection as they develop
and grow and

Recognizing that,



within South Africa, children have not been treated with respect and dignity, but as
a direct result of Apartheid have been subjected to discrimination, violence and
racism that has destroyed families and communities and has disrupted education and
social relationships and

Acknowledging that,

at the present time, children have not been placed on the agenda of any political
party, or the

existing government or within the CODESA negotiations and are not given the
attention that they deserve.

Taking into consideration the cultural values, languages, and traditions of all the
children and,

Recognizing the urgent need for attention to improving the life of children and
protecting their rights in every region, in particular those regions which have been
especially subjected to violence, poetical unrest and poverty.

Have agreed upon the following:

PART 1
Article One

For the purposes of the charter, a child means any person under the age of 18 years
old, unless otherwise stated.

Article Two
Chidden have been and continue to be abused, tortured, mistreated, neglected and
abandoned by the people of South Africa.  Children are not treated with the respect
and dignity that every human being deserves, but instead are subjected to violence,
poverty, racism, and the ignorance of adults.  Children continue to suffer from the
inequalities of apartheid, especially in the area of education.  Children do not
receive proper health and medical care and attention, yet do not have the right to
demand treatment.  Children are arrested, tried without lawyers and held in prisons.

Children are beaten and abused by the police and by gangs and other adults.
Children are the future leaders of tomorrow, but they are not given the right to



participate in consultations or negotiations about their future.  The Children and
other political parties have put children last, not first.

We therefore set forth that all children of South Africa are entitled to the following
rights and protections:

PART 11
Article One

1. All children have the right to protection and guarantees of all the rights of the
Charter and should not be discriminated against because of his / her or his / her
parents or family's colour, race, sex, language, religion, personal or political
opinion, nationality, disability or for any other reason.

2. All political parties, the government, CODESA, the future government,
communities families, and parents should do everything possible to ensure that
children are not dictated against due to his / her or his / her parents or family's
colour, race, sex, language, religion, personal or political opinion, nationality,
disability or for any other reason.

Article Two
All children have the right to a name and nationality as soon as they are born.

Article Three
I . All children have the right to express their own opinions and the right to be

heard in all matters that affect his / her rights 'and protection and welfare.

2. All children have the right to be heard in courtrooms and hearings affecting their
future rights and protection and welfare and to be treated with the special care
and consideration within those courtrooms and hearings which their age and
maturity demands.

3. All children have the right to free legal representation if arrested.

4. All children have the right to participate in the government of the country and
special attention should be given to consultations with children on their rights
and situation.



Article 4
 All children have the right to freedom to practice their own religion, culture or
beliefs without fear.

Article Five
 Violence

1. All children have the right to be protected from all types of  violence
including : physical, emotional, verbal, psychological, sexual, state,
political,  domestic, school, township and community, street, radar, self-
destructive and all other forms of violence.

2. All children have the right to freedom from corporal punishment at school,
from the police and in prisons, and at home.

3. All children have the right to be protected from neglect and abandonment.

4. All children have the right to be protected from township and political violence
and to have "safe places" and to have community centres where they can go for help
and are safe from violence.

5. All children have the right to be educated about child abuse and the right to
form  youth groups to protect them from abuse.

6. All persons have the duty to  report all violence against, abuse of and neglect
of any child to the appropriate authorities.

7. Children should not be used as shields or tools by the perpetrators of violence.

8.    Children have the right to say no to violence.

9.     The media has the duty to prevent the exploitation of children who are victims
of violence and should be prohibited from the promotion of violence.

10. All children have the right to be protected from violence by the police and in
Prisons.

11. Children should not be obligated or forced to follow adults in their political
involvements.



12. All children have the right to be free from torture, detention or any other
physical or emotional violence during Apartheid or at times of unrest or war.

13. All children have the right to be protected from drug and alcohol abuse by their
parents, families and others and to be educated about these forms of violence.

14. Children have the right to a special children's court and medical facilities to
protect them from violence.

15. Special groups and organizations should be formed within the communities to
protect and counsel all types of violence.

16.     No child should be held in prison or police cells at any time.

Article 6
Family Life

1. All children have the right to a safe, and nurturing family and the right to
participate as a member of that family.

2. All children have the right to love and affection from their parents and family.

3. All children have the right. to clothing, housing and a healthy diet.

4. All children have the right to clean water, sanitation and a dean living
environment.

5. All children have the right to be protected from domestic violence.

6. All children who do not have a family should be provided with a safe and secure
place to live and clothing and nutritious food within the community where they
live.

7. Special protections should be given to children who are orphaned or abandoned
as a result of violence or any other reason or are refugees or returning from exile
and every effort should be made to place them within a safe and secure family



Article Seven
Health & Welfare

1. All children have the right to adequate health care and medical attention both
before and after birth.

2. All children have the right to be protected from  harmful   and toxic substances
such as cigarettes, drugs, and alcohol and to be educated about the effects on
their health and environment.

3. All children have the right to free and comprehensive health services, especially
in schools, including screening of diseases, treatment of diseases and physical
and psychological treatment and services.

4. All children have the right to demand health and medical care without the
permission of their parent or guardian.

5. All children have the right to be protected and educated about AIDS and to be
given adequate health care and protection.  Any child whose family is infected
with AIDS should be given special care and protection.

6.    Disabled children have the right to special health care and protections.

Article 9
Child Labour

1. All children have the right to be protected from child labour and any other
economic exploitation which endangers a child's mental, physical, or
psychological health and interferes with his / her education so that he / she van
develop properly and enjoy childhood.

2. All children, especially in rural areas, should be protected from hard labour
including farm, domestic or manual labour or any other type of labour.

3. All children have the right to be protected from prostitution and sexual
exploitation such as pornography.



4. There should be a minimum age of employment and no child should be forced
to leave school prior to the completion of matric for the purposes of
employment.

5. There should be regulations and restrictions on the hours and types of work
and penalties for those who violate these regulations.

6. All children have the right to be protected from child slavery and from the
inheritance of labour or employment from their parent or family.

Article Ten
Homeless Children

1. No child should be forced to live on the streets..

2. Homeless children have the right to be protected from harassment and abuse
from police, security guards and all other persons and every person has the duty
to report any abuse or violence against children.

3. Homeless children have the right to a decent place to live, clothing and a healthy
diet.

4. Street children have the right to special attention in education and health care.

5. Communities and families have a duty to protect their children from becoming
homeless and abandoned.

6. All persons should be made aware of the plight of homeless children and should
participate in programmes which act to positively eradicate the problem of
homeless children.

7.     The government has the duty and responsibility for homeless children.

RESOLUTIONS

We, the children of South Africa, therefore demand that:



1. The existing government, the African National Congress, the Pan Africanist
Congress, Inkatha Freedom Party, CODESA, the National Party, the
Democratic Party and all other parties presently involved in negotiations
acknowledge, adopt and support the Children's Charter via the establishment of
committees, working groups and commissions that will ensure that children’s
rights will no longer be ignored in South Africa and that children will be placed
first on the agenda, not last.  Also, that these groups act to support existing
children's structures and organisations.

2 A children's representative or council of representatives should be placed on
CODESA, and within the existing and future governments.  Children have the
right to participate in and be consulted with about Government.

3. The future constitution and Bill of Rights includes special provisions for
children's care and protection and development.

4. The National Children's Committee (NCRC) and all other children's structures
and organisations, both domestic and international, acknowledge,
accept and support the Children's Charter in as many  ways as possible.

5. That communities and regions act to acknowledge, adopt and support the
Children's Charter and ensure that the needs of their children are addressed
with urgency.

6. That the delegates of the Summit are to ensure that their regions, communities,
schools, families, adults and peers are informed about the Children's Charter
and that there is continuing evaluation about the way forward to a culture of
children’s rights.

Children will no longer remain silent about their rights, but will speak and even
shout out about their needs and demands.

Approved on this the 1 day of June 1992.



13 January 1995

CONSCIENTIOUS OBJECTORS’ SUPPORT GROUP

 Proposal on the Bill of Rights

In response to press advertisements inviting submissions on the drafting of the new
constitution, we submit the proposal shown below, dealing with Conscientious Objection to
military service.

In 1992 and 1993 this organisation made submissions to the bodies drawing up the interim
constitution, on the subject of the right to conscientious objection.

Our proposal now is:

That section 14(1) of the current constitution, Act 200 of 1993, be altered to read as follows:

14. (1) "Every person shall have the right to freedom of conscience, religion,
thought, belief and opinion, which shall include academic freedom in institutions of
higher learning and the right to conscientious objection to military service."

Motivation for this Proposal.

1. Although section 14 (1) recognises the general right to freedom of conscience, we feel
that the right to Conscientious Objection needs to be stated explicitly;

2. Even when there is no conscription for military service, the right to Conscientious
Objection is still relevant and necessary.  For instance, members of the US forces, although
volunteers, still have the right to apply for Conscientious Objector status, and this right was
exercised by some American servicemen and servicewomen at the time of the Gulf War.

We enclose a 1990 pamphlet entitled "What is COSG?" which gives some background on this
organisation.

One of our members would be glad to enlarge on the proposal in person to the Theme
Committee if necessary.

Nan Cross
for Johannesburg COSG



Civic Information Consultants International (CICI)

SUB THEME ON PUBLIC ADMINISTRATION

We have read your invitation for submissions with great interest and wish to make the
following comments \ suggestions regarding Public Service in South Africa.

1.It must be Affirmative Action public service in all institutions and at all levels of
government.

2.There must be a National Public Service Commission with a political head (Director -
General).

3.Each province shaould have a Provincial Public Service Commission drawn from all
the sub-provinces of the province.  Each sub-province should have a Recruitment,
selection and placement office with no final decisions except recommendations for the
approval by the Provincial Public Service Commission.

4.Each province should have a Local Government Service Commission as is the case in
Tanzania, but such LGSC should be composed of people from sub~ provinces in the
province.  The duties and functions of such a LGSC could include recruitment, selection
and placement of candidates in any local authority in the province.  The other duties and
functions could include the deployment of trained personnel who have been retrenched
by the Provincial Administration in local authorities which are located in the rural areas
such as farm communities, villages and small towns.

5.National Ministries should not employ personnel but send recommendations to a
Provincial Public Servie Commission for consideration.

6.Provincial Departments should not employ personnel, but send recommendations to a
Public Service Commission for recommendations.

 7.Local authorities should not employ personnel but send recommendations to a local
Government Service Commision(i.e a Provincial Local Government Service Commission)
for consideration.

8.RSC's should be transformed into sub-provincial administrations of the local
government ahd housing:

The Constitutional Assemby should employ at least 5 people in each Province as
follows:
l.Community Liason Officer (from SANCO)
2.Workers Liason Officer (from the labour movement)
3.Public lnstitutions\Public Servants Liason Officer
4.Religious Institutions Liason Officer



5.Business and Private Sector Liason Officer
6.Constitutional Provincial Representative\Co-ordinator.

 Hoping that these comments\suggestions would be useful.

Ntsolokolo Dan Sandi
B. A.



INSTITUTE FOR MUNICIPAL TREASURERS AND ACCOUNTANTS

MEMORANDUM FOR THE COMMISSION ON PROVINCIAL GOVERNMENT, LOCAL
GOVERNMENT FINANCIAL ASPECTS

1. PREAMBLE

In framing comments for the future Constitution with regard to Local Government financial
matters. the Task Team has endeavoured to highlight those areas which require attention and which
will, no doubt, be considered by constitutional lawyers to determine the appropriate wording
should it be decided that the inclusion thereof in the new Constitution is warranted.

The purpose of this memorandum is to highlight those areas of concern and endeavour to identify
areas under the Constitution of the Republic of South Africa Act no. 200 of 1993, which it might
be appropriate to include the suitable wording to cover the areas of concern set out.

2. SECTION 175(3) OF THE CONSTITUTION

Section 1 75(3) of the Constitution requires that Local Government shall, to the extent determine
any applicable law, make provision for access by all persons residing within this area of jurisdiction
to........ housing and security within a safe and healthy environment."

This aspect requires clarification as it is not clear what is intended by "security within a safe and
healthy environment" as depending on the interpretation of the words "security". it has
connotations of Security Forces, Police Forces etc., which are currently not necessarily the
responsibility of Local Government, but other tiers of government.

3. SECTION 176(A) OF THE CONSTITUTION

Section 1 76(A) of the Constitution provides for the budget of Local Government to be decided by
resolution of a council adopted by majority of at least two thirds of all its members.
This matter needs to be carefully considered as, with enlarged Councils, this may be problematic in
achieving the approval of budgets, and it is suggested that consideration be given to clarifying the
situation, and it may well be appropriate that a decision on the budget should be taken by a majority
decision at a meeting where at least two thirds of the members are present.

4. SECTION 178 - ADMINISTRATION AND FINANCE
4.1 General
Section 1 78(3) provides that Local Government shall be entitled to an equitable
allocation by the provincial government of funds.



In order for local government to be financed effectively, it is necessary that the following criteria be
considered when ensuring that local government are allocated an equitable amount by provincial
government either through direct allocations or by means of the devolution of financial resources.

Local Governments have generally managed their finances, both capital and operating, on the basis
that:-

(l)with current income sources, it is possible to reasonably determine what the income will be with
the given set of tariffs and charges.

(2)Because of the reasonable certainty of future cash flows, it has been possible to finance capital
expenditure on a loan basis where providers of loan capital have been prepared to make funds
available on the basis that future cash flows of local government are reasonably determinable and
certain.

(3)Where Local Governments are now to become more reliant on inter-authority grants, the same
conditions must apply, in that, there must be certainty with regard to the amount that is going to be
made available with recognition of growth and inflationary pressures.

(3)Where Local Governments are now to become more reliant on inter-authority grants, the same
conditions must apply, in that, there must be certainty with regard to the amount that is going to be
made available with recognition of growth and inflationary pressures.

4. In the event of local government being able to instil a measure of payment in areas where
previously this has not been taking place, this should not be to detriment of inter-authority grants
received as, if the improved payments are not reflected in improved services to the areas concerned,
further frustration is likely from users of municipal services and the payment thereof.

5. Ideally additional sources of revenue should be identified for the exclusive use by local
government bodies, so that they have the ability to adjust these charges suitably to secure the
necessary finances to provide the services required.

4.2 SECTION 178(3)

It is suggested that the wording under Section 178(3) be amended as follows:

"A local government shall be entitled to an equable and determinable allocation of public resources
including allocations by a provincial government of funds, and the Financial and Fiscal Commission
shall make recommendations regarding criteria for such allocations, taking into account the
different categories of Local Government referred in Section 1 74(2) and the powers and functions
referred to in Section 1 75, and any further functions that may be added in terms of any other laws."

4.3 POWERS TO RAISE LOANS
Currently in terms of Local Authorities Ordinances, specific powers are given to Local Authorities
to raise loans to finance capital and bridging finance in respect of operating expenditure as and



when required.  It is believed that because this key financing principle is so fundamental, a suitable
provision should be made under Section 1 78 of the Constitution, entrenching local authorities
enablement to raise loans as is currently the practice.

5. SECTION 199 OF THE CONSTITUTION: FINANCIAL AND FISCAL COMMISSION

Representation on the Financial and Fiscal Commission appears to be weighted in favour of
representatives from the provincial level of government, and it may well be that this Commission
could function more effectively if smaller, and that there should be at least be two representatives of
Local Government one of whom, it is suggested, should be practitioner of Local Government
nominated by the Institute of Municipal treasurers and Accountants.
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Proposals from Ntsokolo Dan Sandi (former National General Secretary of Sanco,
now Civic Consultant)

COMMUNITY JUSTICE STRUCTURES
Civic committees, anti-crime committees and community courts as structures of

popular justice should engage with state and private justice during the transition and
even in a free South Africa.  The argument of Daniel Nina in the Weekly Mail
Supplement (p.9) of 10-16/1213 that "during the current period of political transition,
structures of popular justice must decide whether to remain isolated or engage with
state and private justice" must be viewed as a challenge to the civic movement.

But, it would be important to get a distinction between  the civic committee, anti-
crime committee and a community court, which are supposed to be operating at yard,
street area, branch, local sub- regional and regional level on a non-partisan basis.

CIVIC COMMITTEE (at all levels)
This is a committee elected by residents across the spectrum of society to seek

solutions to problems on issues affecting one or more residents in the following and
other areas:
I .   health and welfare, including pensions
2. land, housing and services, including electricity, water, telephones, postal

services rent and service charges
3 . organising and political education
4. culture, sport and religion
5 . unemployment and labour, including business affairs
6. local government and development
7. legal and constitutional affairs



8 . education and training, including literacy, voter education, election monitoring,
education for democracy/civics education

9. roads and transport, including tarring of streets and roads, taxi associations
10. media, information and publicity
11. campaigns, including anti-crime campaigns
12. security, peace and comfort
13. financing of the civic organisation
14. administration and co-ordination of the civic.

But, the main aim of the civic is the democratisation of the society and to monitor the
behaviour
and actions of the government and all levels.  The civic remains autonomous of
state and business institutions including political parties and movements although it is
free to form alliances with individuals and groups which promote civic aims and
objectives, principles and policies as an organ of civil society founded of the
principles of non-racialism, non-sexisrn, democracy and unity with non-partisanship
as its main policy.  While civics refers to many civic organisations, it is also an
academic discipline of the rights, duties and responsibilities of citizens.  Civics H
play a community watchdog role on democracy, even in a democratic South Africa.

ANTI-CRIME COMMITTEE (at all levels)
An anti-crime committee is a campaign committee against crime, but operating

under the auspices of the civic.  Its weapon against crime is education and training of
residents.

I agree with Daniel Nina that the civic movement has already begun a process of
self-regulating and that well-organised popular justice structure forming part of civil
society could be useful and legitimate in future. By civil society here we mean all
those political, social, economic and religious elements of society which do not
and/or will not form part of the government. Daniel Nina correctly argues that a
progressive culture of popular justice in any community should have at least the
following elements:

- it should be accountable to the community and the civic movement;
- it should practise collective participation and democratic decision-making;
- it should abide by both current and future laws (provided they are from a

legitimate government);
- it should respect human rights

Civic committees and anti-crime committees as dealers of peace, order and
conflict resolution should be tested against these four and other principles throughout
the country.



The PROCEDURE in crime prevention and intervention should start at civic yard
committee and the latter should refer the problem to a YARD ANTI-CRIME
COMMITTEE (YACC) for investigation and report back to the civic yard committee.
One evening a week the civic yard committee, the YACC, the accused and the
defendant should come together as a community court to resolve conflicts.  This court
should be convened by the YACC.  After both disputing parties are heard, the issue
should be discussed in open debate.  But the solution, to a large extent, should
depend on these in conflict.  This procedure is expected at:
- Street level with a civic street committee and a street anti-crime committee

(SACC)
- Area level with a civic area committee and an area anti-crime committee (A-

ACC)
- Branch level with a civic branch committee and a branch anti-crime committee

(BACC)
- Local level with a civic local committee and a local anti-crime committee

(LACC)
- Sub-Regional level with a civic sub-regional committee and a sub-regional anti-

CRIME committee (SRACC)
- Regional level with a civic regional committee and a regional anti-crime

committee (R-ACC)
- National level with a civic national committee and a national anti-crime

committee (NACC)

COMPOSITION OF STRUCTURES
Each civic committee CONSISTS of 15 elected members.  Please see the

attached for the composition of anti-crime committees.  The Community Court at
each level should consist of the civic committee, the anti-crime committee and the
parties in dispute.

WHAT ANTI-CRIME COMMITTEES SHOULD HANDLE
The anti-crime committee only investigates cases referred to it by a civic

committee which will ultimately be heard once a week in a COMMUNITY-court
These cases include the following:
- car theft, rape, house-breaking, robbery, physical assault, murder, insult,
intimidation, incitement, harassment ill-treatment, interference with privacy,
vandalism.

But rape and murder should be referred to the police after arresting the culprit.
All disputes should be referred by a civic committee to an anti-crime committee for
investigation, and hearing by a community court.



WHAT CIVIC ANTI-CRIME COMMITTEES AND COMMUNITY
COURTS SHOULD NOT DO

Marital and/or domestic problems should be referred to social workers, especially
FAMSA.  The later body is needed in each magisterial district in South Africa.
Fortunately, UNISA offers a one-year post-matric diploma in marriage guidance and
counselling which enables people to become qualified social workers.

No physical punishment should be meted out by civic committees, anti-crime
committees and the community courts.  The best weapon is education and training
against crime and violence.  Community justice structures are community school
where residents learn about human rights and how to mobilise, organise and unite
against their daily bread and butter problems as residents.  Community justice
structures are community-based institutions of crime and violence prevention and
conflict resolution.

FINANCING CIVIC AND ANTI-CRIME COMMITTEES
The civic movement has to be financed by all residents at a local level by means

fees and subscription fees, that is, R6 per year by each resident and R2 joining fee.
But, each urban or rural local authority (municipality), sub-regional authority,
regional authority and central government should also think seriously about
allocating a certain percentage of its budget for the local sub-regional, regional and
national civic structures respectively.  The same applies to budgets of the private
sector at local, sub-regional, regional and national levels.

The Departments of Prisons/Correctional Services, Law and Order, Justice
should also think seriously about allocating a certain percentage of their budgets to
anti-crime committees at local, subregional, regional and national levels of the anti-
crime committees.  This also applies to the Peace Accord structures and the
Community-Police Forums.

Street and Area anti-crime educators should be employed by the civic on a part-
time basis.  That in an area under a civic area committee, there should be a part-time
anti-crime educator in each street under the co-ordination of an area anti-crime
educator.

But branch, local, sub-regional, regional and national crime monitors should be
employed by the civic on a full-time basis.  The fund which finances the anti-crime
committee at each level under the civic (from local to national level) could he
known as the ANTI-CRIME FUND under the direct control of the civic.  The
private sector could also be useful in the financing of an anti-crime project.



CONCLUSION
It should be noted that the views expressed in this article are not necessarily

those of the civic movement or Sanco, but my personal views on how to deal with
crime and violence in South Africa, based on my practical and theoretical
experience as the secretary in the civic movement at street, area, branch, local, sub-
regional, regional and national level till I resigned on 6-8-1993 as National Secretary
of Sanco.

Who should pay part-time and full-time personnel?
- The Peace Accord, police, private sector, etc. should fund a special account of
Sanco to be known as
Sanco Anti-Crime Account
(a) Proposed composition of Local Anti-Crime Committee
- the Local monitor, plus
- Branch Co-ordinators (one from each Branch of Sanco)
- Sanco President
(b) Proposed composition of a Branch Anti-Crime Committee - Sanco Branch
President - Branch Anti-Crime Educator - Area Anti-Crime Educators
(c) Proposed composition of a Area Anti-Crime Committee - Sanco Area
President - Area Anti-Crime Educator - Street Anti-Crime Educators (i.e. one from
each street in an area)
(d) Proposed composition of a Street Anti-Crime Committee - Sanco Street
President - Street Anti-Crime Educator - Yard Anti-Crime Educators (one from each
yard
(e) Proposed composition of a Yard Anti-Crime Committee - Sanco Yard
President - Yard Anti Crime Educator - Family Anti-Crime Educators (i.e. one from
each family in a yard)

WHAT IS AN ANTI-CRIME COMMITTEE?
An anti-crime committee can be defined as a non-state problem-solver which is

not isolated from the community
It acts as a watchdog on criminal problems affecting the community and promote

a culture that start at grassroots level conveying the values and norms of a new
marriage of customary and common law, or general law and its emphasis is on
achieving peace, friendship and reconciliation rather than alienating people.  An anti-
crime committee serves as a site of exchange of information and education on desired
morality.  Positive morality embraces the code of conduct accepted by the community
as a whole.



The problems handled by anti-crime committees are anti-crime, but exclude blood
cases which include severe fights and murder. They work mainly on a street basis.
They are problem-solvers and these problems may be of a domestic nature, thus
creating a climate of neighbourliness.

Anti-crime committees are effective in areas where there are many robberies,
housebreaking, thefts, etc. and operate like the "white neighbourhood watches".  THE
AIM IS TO REDUCE THE RATE OF CRIME AND PROMOTE AN
ATMOSPHERE OF GOOD NEIGHBOURLINESS, AND TO MAKE IT EASIER
FOR RESIDENTS TO DEMOCRATICALLY REACH DECISIONS ON
MATTERS AFFECTING THE RESIDENTS.

Anti-crime committees are not a replacement for the police or aimed at taking
over their duties in any way.  They are problem-solvers in cases of crime and
violence, But, anti-crime committees need guidelines.  And it is hoped that this
document could assist in that regard.

CRIME AND VIOLENCE AGAINST S.A. RESIDENTS
INTRODUCTION

During the course of our struggle, especially in 1990-1992 thousands of our
people, including civic leadership (e.g. Sam Ntuli and others) were killed and
murdered in a calculated violence directed at the leadership of the liberation
movements, the civic and their allies, and the black communities in particular.
Political organisations of the people took an initiative and active role in the
preparations for the National Peace Accord. Though civics are not involved in the
N.P.A. structures, they also seek to hasten the process and hope that all the N.P.A.
structures will be in smooth and sound operation in all the regions of S.A. But the
adopted N.P.A. structures and codes of conduct will be meaningless if the violence
and killings of our people and the leadership of the organisations continue.  Evidence
of police collusion and disregard of the agreed codes still abounds, and the state does
not prosecute the culprits which obviously are paid out of its secret funds.  The press
or media continue to uncover and reveal facts about the violence and structures of
apartheid provoking and perpetuating violence.  Public funds involving millions of
rands have been owed to promote violence and, in this regard, certain puppets have
been implicated.  The state is surprisingly reluctant to outlaw the carrying of
dangerous weapons in public, despite the alarming death toll in many parts of the
country, especially in the Western Cape, Natal and the Transvaal.

It is clear that some people are talking peace on the one hand while colluding in
the war against opponents in the other.  In so doing, they hope to exact from the
liberation movement compromises that will leave the system of apartheid totally



unchanged.  The irresponsible statements and threats of civil war from certain
political leaders also attest to this vicious state strategy.

The root cause of this violence is apartheid and capitalism which are inhuman
crimes and violence against humanity.  Residents need to be protected against crime
and violence throughout the country.

Civics need to urgently set up anti-crime committees against crime from street to
national level in defence of the residents represented by the civic irrespective of their
political affiliation and non-political affiliation.  Civics as democratic watchdogs over
local government, human rights and democracy need to play this role even in a new
South Africa.  Civics account downwards to street level as broad non-partisan
community-based structures which are above party politics.  The civic is the
residents, and the residents the civic.  Other crimes and violence against residents in
the townships constitute the continued cutting off of water and electricity, harassment
of rent and service charges defaulters, lack of schools including teacher-training
colleges and technikons; poor living conditions and lack of the necessary facilities
and amenities.
The security forces which will secure democracy have to be representative of all
South Africans from the lowest to the highest level paying unquestioned allegiance to
the constitution that elected representatives of the people will have drawn up in the
Constituent Assemble and the World Trade Centre.
The following is an analysis of the present violence in a Mayibuye publication:

ALLEGED STATE VIOLENCE AND CRIME
State violence and crime are weapons to destroy democracy.  The state wants to
weaken its opponents and so entrench themselves by violent means that they can
impose their viewpoints.  The concern about violence is not only about the desire to
save lives, critical as this certainly is.  It is also about ensuring fundamental
transformation through negotiation without further loss of life and dislocation of the
economy But violence also means a lot more for the future, For, whether we like it
or not, the intolerance underlying the violence will carry forward into the post-
apartheid society.  The tendency to impose unpopular ideas by means of terror is
sowing the seeds for the kind of banditry that has ravaged societies like
Mozambique, Angola and Nicaragua, One effect of this is that it could lay the basis
for authoritarian rule by a post-apartheid government.  As ice love seen in other
societies, while this may start with good intentions, it can easily result in the
undermining of liberties for decades on end.  The problem of violence, therefore,
transcends the immediate future.  A comprehensive strategy is required to deal with
it.  We need to act firmly in defence of the masses.  The cost of the violence must be
brought home to those in power..



The major weakness of the forces of violence is, ironically, that they are still in
power.  While trying to maximise the cost of violence to the oppressed and their
civics and liberation movements, political organisations and trade unions, they seek
to minimise its impact on the white establishment,

Firmness, however, should be combined with flexibility.  It would not help the
struggle if by our actions we were to close all doors to those forces within the state
who genuinely want a peaceful solution.  But there is not doubt that all elements
within the state gain from the violence and, by commission or omission, they are
collectively responsible for the acts of mass murder and killings, The regime seeks
to portray itself as an impartial force above the violence, while facts have shown
that it is deeply involved.

The perpetrators must find themselves confronted by a united national peace
force: the mass democratic contingent religious communities, big business and
elements from the soldiers and police, homeland leaders, government functionaries
and other sectors of society.

The forthcoming is a summary of what other people say on traditional weapons.

TRADITIONAL WEAPONS/CULTURAL WEAPONS
After the unbanning of organisations the regime surprisingly acquired a new

sensitivity to African People's traditions when it comes to weapons.  Are these the
signals of he new South Africa?  But, the historical record of the regime proves
otherwise.

For more than a century the carrying of weapons by Africans was banned.  If a
person was found with just a stick, he/she was subjected to the humiliating test of
putting it in his/her mouth to prove that it was not thick enough to cause a fatal
blow.  In urban areas people spent many a cold night in jail for carrying a pocket
knife.  But the implementation of these procedures was selective.  The state hardly
intervened in areas ridden by factional fights.  Where there was resistance against
the state, the police and army were not found wanting.  It is with this concern in
mind, that the Natal democratic movement delegation which met the government in
September 1990 called for a ban on the carrying of weapons.  The government
pleaded powerlessness, claiming there were no laws for this purpose.  Their
attention was then drawn to the existence of such a law.

A few days after the meeting, the government scrapped the law and permitted
the carrying of traditional weapons.

By hook or by crook they were determined to become legally powerless.  In any
case, how traditional  is the carrying of weapons?  In most ethnic groups, men used
to carry all kinds of weapons as heads of the family and soldiers.  Yet there were
codes relating to this.  An induna could decree against the carrying of such weapons



if he realised that on occasions such as beer-drinking parties, violence would ensue.
All this belongs to an era of the past.

Today one does not find men carrying spears and axes in the streets.  In any
case, if weapons were carried and used to attack opponents, the practice would have
to be called into question.  Even in pre-colonial days, communities evolved
traditions and modified them according to their interests.  The call against the
carrying of all dangerous weapons, is out of a tragic reality. This is not meant to
interfere with the symbolism of cultural occasions.  Any right thinking African is
bound to be incensed by the white governments perversion of traditions.

AIMS OF THE APARTHEID VIOLENCE
Both in the media and within some communities there is a tendency to see

violence in clinical terms. This approach conceals the actual causes of the violence
and aims of its perpetrators.

FIRSTLY, violence is aimed at undermining free political activity and encouraging
the growth and appeal of certain liberation movements.  It is also aimed at
establishing the dominance of groups which serve the interests of thewhite
minority,

SECONDLY, it is aimed at undermining support for an interim government by
making people feel that the current regime cannot be replaced without giving way to
chaos and mayhem.  Some capable liberation movements even then portrayed as
being incapable of taking charge of the transition and of leading the forces for
change.

THIRDLY, some of the forces seek to sabotage the peaceful process in its
entirety and revert to rule by the gun and baton.  But, we cannot dismiss the ethnic
factor out of hand.  Those fuelling violence hope to frustrate nonracial democracy
by making people feel that the only viable and safe form of social evidence is the
exclusive ethnic or racial group.  Non-racialism will then be seen as a threat rather
than a condition for peace.  In a way, ethnic stereotypes are invigorated and
mobilised against genuine transformation.

WHITE RIGHT-WING VIOLENCE
Despite the rise of the right-wing violence the police, army and vigilante

violence remain greater threats to the process of peaceful change in South Africa.
There is also the problem of obtaining information on right-wing violence.  People's
organisations did not keep properly documented accounts of incidents.  The
apartheid system had been responsible for the climate of violence.  The South



African right-wing is White brutality on farms, and the conservative white town
council's cutting of essential services to black town ships also contributed to the
climate of violence.  There is an alleged close link between the S.A.P. and S.A.D.F
which have easy access to arms and combat skills.  The stack has not moved in any
serious way against the potential loss of white support than about right-wing actions.
Ultimately black and white reactionary violence strengthens the hand of the
government. If we are looking for people with the resources, the weapons, the
expertise and training, the professionalism and experience, the ability to kill and
destabilise, then we must surely look at the history of the special forces of the
S.A.D.F. They have always trained and used surrogate forces: Koevoet, UNITA and
RENAMO.  Strategies have to be developed to stem the right-wing tide.  Public
pressure, campaigns and legal action are ways of stopping them from intimidating
people and disrupting the peace process in our country.

CONCLUSION
In short, there is no Black-on-Black violence in South Africa, but Apartheid
violence which has, for years, been funded, planned and orchestrated by enemies of
peace, freedom and democracy to underline Apartheid is still alive and this current
violence is a strong witness to that.  It is aimed, first, at weakening the liberation
forces and their allies at the negotiating table as the regime talks peace on the one
hand, but directly and indirectly implicated in the criminal and political Apartheid
violence.  Secondly it is aimed at instilling a climate of fear into South African
Communities, especially Black people, so that they don't vote for their chosen
political parties during the first nonracial, national elections.  Thirdly it is to create
an impression in the eyes of the international community that Blacks are not yet
ready to either govern or become part of the government of a future South Africa.
Lastly, the present Apartheid crime and violence are aimed at destroying and
destabilising peace freedom and democracy for ever and ever, and retain white
control over the majority of the people of South Africa.

It is because of political oppression and economic exploitation which have led to
the current crisis situation in South Africa.  Remember that Apartheid was declared
long ago by the international community as a crime against humanity.  Apartheid is,
in fact, another form of violence.  Unless, the present minority government resigns,
there will be no peace, freedom and democracy in South Africa.  It is not mass
action which has destroyed the South African economy, but the mismanagement of
the economy and all the country's wealth by a few at the expense of all South
Africans.



Part of the solution would obviously be the installation of the Transitional
Executive Council (TEC) with all its sub-councils such as joint control over all
security forces, finance and other nonracial national departments in a united South
Africa, etc.

But, we also need the input of all the organs of civil society in the form of
CIVIL SOCIETY FORUM of South Africa.  Such organs of civil society include
the civic and labour movements, religions, sport, cultural, youth, women, non-state
business organisations, traditional leaders, taxi associations/forum, education forum,
service organisations forum, ore,

The international community could also be involved as neutral convenors in all
structures of multi-party constitutional forum so that agreements reached at this
forum have an international force and effect.  But we need also to think seriously
about the deployment of the UN Peace Keeping Force prior, during and after the
first nonracial national elections to avoid what happened in Angola,

Crime and violence in South Africa mainly occurs in local communities where
people are, perpetrated by opponents of peace, freedom and democracy.  It may
help to involve the local communities in urban and rural areas in preventing and, if
possible eliminating crime and violence for ever and ever. Awareness programmes
in churches,schools, organisations, institutions and all social institutions are
necessary, if not imperative,

But, to involve millions of South Africans in such programmes automatically
means the active involvement of civic associations which have committees and
departments at yard, street, area, branch, local, sub-regional and national levels.
SANCO, as a unitary, democratic, nonsexist, nonracial and nonpartisan grassroots
organ of civil society is in a much stronger position to co-ordinate anti-crime
committees of youths between 14 and 34 years at all levels of the civic movement
mentioned above with full-time co-ordinators and assistant co-ordinators.

The state, private sector, Peace Accord, Donors and the international
community should consider funding a massive project known as CRIME AND
VIOLENCE PREVENTION PROJECT.

PROPOSED ANNUAL BUDGET
National Co-ordinator (R3,000 x 12 months) 3610000
Assistant National Co-ordinator (R2,800 x 12 months) 33A0100
Regional Co-ordinators (R2100 x 12 months x 16) 48100100
Assistant Regional Co-ordinators (R2,400 x 12 months x 16) 46180100
Local Co-ordinators (R1,200 x 12 months x 2,000) 28,800,000-00



Assistant Local Co-ordinators (R1,000 x 12 months x 2,000)24,000,000-00,
TOTAL R 5,8 10,400-00

Workshops for locals, regions and national levels
25100000
Publications on Marshalling in the communities, mass meeting and mass rallies
6510000

Transport (R41000 x 17) 76100000
Fuel 5100000
Repairs and maintenance 4100000
Rate and Television programmes on crime and violence prevention
GRAND TOTAL R 55,050,400-00

Note Well: Initially the project may do away with local co-ordinators and assistant
local coordinators, thus:

2180100000
2100100000

TOTAL
5180100000

ASSISTANCE REQUIRED INITIALLY FOR I YEAR(1993/1994) MAY THEN
BE AS FOLLOWS:

5515140100
5180100000

TOTAL
215140100

Number of people that could be employed:
- 2 at national level
- 32 at regional level
- 4000 at local level
i.e. (4034 youths in total).

                     Advantages



- the rate of unemployment which also contributed to crime could be
reduced

- anti-crime committees could also serve as a training ground for
prospective community police

- education against crime and violence at all levels

Disadvantages - those who are not employed
may create problems for employed anti-crime co-ordinators and their assistants.

Proposals for funding - A crime and violence
project could be appropriate under the civic movement - It could be funded by the
National Peace Accord for local, sub-regional, regional and national levels.  The
European Community, big business, donors and the state could also be asked to
assist - The Community-Police Forum could be expected to fund Branch, Area,
Street and Yard levels of operation of the Anti Crime Committee - Other possible
donors could include municipalities and chambers of business.

Note Well:
The views expressed in this document are not necessarily those of the CICI.

What is CICI?
CICI is a private civic consultancy established by the former National General
Secretary of SANCO (Ntsokolo Dan Sandi) for information and networks
internationally on all organs of civil society with the aim of initiating discussions on
the formation of a CIVIL SOCIETY FORUM with a CIVIL SOCIETY
INSTITUTE in each country, subcontinent continent and worldwide.  The other
objective of CICI is to promote discussions and debates in each country about the
establishment of a POLITICAL AND SOCIO-ECONOMIC COUNCIL assisted by:
- a Multi Party Forum with a Multi Party Democracy Institute
- a National Economic Forum with an Economic Development Institute
- a Civil Society Forum with a Civil Society Institute
- an NGO Forum with an NGO Institute

The main aim of a Political and SOCIOECONOMIC Council could include
meetings of the four forums mentioned above with the following items on the
agenda
1. Political development
2. Socioeconomic development
3. Peace and Human Rights
4. Community Education and Empowerment



The short-term objective of CICI is to give advice to members of the public on
education development local government violence and crime prevention and general
human rights and information,
CICI works in association with a registered NGO (in terms of Section 21 of the
Companies Act) which is based in Johannesburg known as HUMANICS
EDUCATIONAL TRUST OF AFRICA (HETOA), which can administer a CIVIC
AND VIOLENCE PREVENTION PROJECTS on behalf of the civic
movement/communities given a chance.
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REPUBLIC PARTICIPATION IN DRAWING UP THE NEW CONSTITUTION

The Federal Party is of the view that in order to encourage and facilitate public
participation in constitutional changes it will first be necessary to undertake a public
process as to what is happening in the constitutional debate.

Public education

This could be done in newspaper inserts, through radio and TV programmes, and
through public presentations. It is essential that the constitution, and the debates it
raises, are presented in a clear and simple way that can be easily understood by lay
people. As much use as possible should be made of newspapers, journals and
magazines which will give coverage free of charge.

Informing interested groups

Secondly, a mailing list of civics, residents' federations, business chambers, trade union
organisations, and other civil society groups should be drawn up so that they can be
informed of progress and invited to make submissions to the various committees.
Political parties involved only at the local level should also be contacted.

Referendums

The public should be involved in the finalisation of the constitution through referendums.
It is not necessary to only run one national referendum as a least step. The referendum
process can also be used to decide contentious issues that are delaying the finalisation
of the constitution. Countries that run regular referendums to decide contentious issues
discover that there is no more effective way of educating the public than this. When a
matter is coming up for a popular vote the interested political parties have a powerful
incentive to inform the public of their various viewpoints in an attempt to win their
support. When called to vote on specific issues, for example, "should the death penalty
be allowed in the constitution", the public becomes better informed in a short period of
time than through any other process.



S. A. BLIND WORKERS

14 February 1995

COMMENT ON FUNDAMENTAL RIGHTS CONSTITUTION OF THE REPUBLIC OF
SOUTH AFRICA 1993.

1. As citizens of the Republic of South Africa, we claim the right of equality, envisaged in
Chapter 3, Subsection 8, with particular reference to (2) and (3a) of this subsection.

2. The common factor binding us as a group is that we are people with varying degrees of
visual disability, as a result of which we have in the past had, and still have, discrimination
practised against us.  The forms in which discrimination is manifested are clearly indicated
in our "Charter of Rights for Visually Disabled South Africans", a copy of which is
enclosed.  These issues need to be addressed by society if we are to enjoy true equality with
fellow South Africans.

3. We should point out that, although this Charter was initiated and finalised by the S A Blind
Workers Organisation, drafts were sent to every affiliate and associate member of the S A
National Council for the Blind and their comments were taken into consideration in the
preparation of the final draft.  In February 1994, this draft was discussed and accepted at a
plenary session of the Associated Blind of South Africa, a body consisting of virtually all the
organisations OF BLIND PEOPLE in this country.

HAZEL MARSHALL
PRESIDENT

S A BLIND WORKERS ORGANISATION

CHARTER OF RIGHTS FOR VISUALLY

DISABLED SOUTH AFRICANS

PREAMBLE

Whereas we, representing a substantial number of the visually disabled people of South Africa, have
considered, conferred and reached general consensus that visually disabled people were
discriminated against in the past solely on the grounds of defective sight, we, together with other
groups of people with disabilities. have agreed to recognise and to strive for the adoption,
entrenchment and meaningful implementation of The Universal Declaration of Human Rights of the



United Nations, The World Programme of Action Concerning Disabled Persons, The Disability
Rights Charter Of S.A. and a bill of rights for this country which is to be guaranteed by legal
mechanisms; and

Whereas, understanding that a visually disabled person is an individual who is either blind or
partially sighted or is intermittently deprived of sight to such an extent that he/she cannot live, work
or participate in leisure activities in the usual manner and may have specific needs arising directly
from his/her visual disability, we have, in order to address these inequalities, resolved to draw up a
Charter of Rights For Visually Disabled South Africans, which the individual with defective vision
may reasonably expect to be realised.

We therefore put forward the following as the rights of visually disabled South Africans to equalise
opportunities and to eliminate discrimination,

ARTICLE 1: ON DISCRIMINATION

There shall be no discrimination whatsoever in any situation against persons with defective sight

ARTICLE 2: ON SELF-REPRESENTATION

Visually disabled persons shall have the right to self-representation in both public and private
sectors in all structures dealing with visual disability issues.

ARTICLE 3: ON REASONABLE FREEDOM OF MOVEMENT

Visually disabled persons shall have the right to the maximum possible accessibility to amenities.

ARTICLE 4: ON HEALTH CARE AND REHABILITATION

Visually disabled persons shall have the right to receive:
(a) free genetic counselling concerning the inheritability of their eye conditions;

(b) affordable medical care relating to their particular visual defects;

(c) affordable corrective and/or "cosmetic" surgery and devices;

(d) State subsidised rehabilitation services;

(e) affordable assistive devices necessary for the purpose of employment.



They shall not be denied access to any health care or rehabilitation facility on the grounds of
defective sight or because of the use of any particular mobility aid.

ARTICLE 5: ON EDUCATION

Visually disabled persons shall have the right:

(a) to access to any educational institution and to all courses offered by it;

(b) to sit for any examination, which they shall be allowed to take in the medium with which
they are most familiar;

(c) to free or affordable education as for other children up to the termination of secondary
school level and, thereafter, to tertiary training assisted by State grants;

(d) to choose between integrated or separate educational systems;

(e) to the availability of academic subjects at primary and secondary levels;

(f) to proper vocational guidance programmes which will expose the individual to the widest
possible career choices and will enable and encourage him/her to make correct choices; and

(g) to the free provision of necessary assistive devices for education and the establishment of
resource centres in at least 40 percent of the country's tertiary educational institutions.

ARTICLE 6: ON EMPLOYMENT

(a) All visually disabled persons shall have the right to meaningful employment of their choice
in accordance with their abilities.

(b) On account of visual disability alone, no employee shall be deprived of a living wage or of
prospects of promotion.

(c) The State shall, by the implementation of measures such as incentive schemes for
employers, a quota employment system, the provision of subsidies, affirmative action and
the like, ensure the availability of sufficient employment opportunities for visually disabled
persons.

(d) It shall be considered an unfair labour practice to discriminate against a visually disabled
person applying for a situation, solely on the grounds of defective vision



(e) A worker shall have the right to appeal to the appropriate authority when he/she is certain
that he/she has been dismissed purely on the grounds of a visual defect.

(f) No duties or taxation shall be payable by any person in respect of assistive devices or aids
used by visually disabled persons.

(g) Visually disabled persons shall have the right to associate freely with regard to their
conditions of employment.

(h)  sighted person, who becomes visually disabled while in the service of an employer, shall
have the option, firstly, to be re-employed in the same capacity as before (even when
adjustments have to be made) and, secondly, to be retrained for a suitable position in the
service of the same employer.  In the assessment of such a position, due regard shall be
given to the status and promotion opportunities of the former position in order to ensure the
maintenance of the employee's standard of living.

(i) Visually disabled workers shall have the right to claim the advantages of affirmative action
when situations are allocated.

(j) An employee shall have the right to special leave in the event of rehabilitation or mobility
training.

(k) on account of visual disability, no person shall be excluded from the provisions of any law
providing for compensation for injuries sustained in the workplace.

(1) There shall be proper prior consultation between the employer and his visually disabled
employees to ensure that the latter are not disadvantaged in any way by new installations or
alterations to the workplace, machinery or equipment,

ARTICLE 7: ON SOCIAL SECURITY

(a) Visually disabled persons who are unemployable or who cannot find employment, shall be
entitled to a social grant from the State equal to a living wage.

(b) Those who earn less than a living wage, shall be entitled to a social grant from the State to
supplement their income.

(c) Those who earn a living wage shall be entitled to tax concessions in respect of expenses
incurred as a direct result of their visual disability.

ARTICLE 8: ON SECRET VOTING



All visually disabled registered voters shall have the right to vote in private without interference
from officials at polling stations.  They shall have the right to cast their ballots in the manner they
prefer in accordance with the relevant legal procedures.

ARTICLE 9: ON REASONABLE PROTECTION AND PERSONAL SAFETY

Because defective sight makes people easy targets for criminal assault or harrassment, such persons
shall have the right to all reasonable measures being taken for their personal safety.

ARTICLE 10: ON CHILDREN

(a) It is the right of the unborn child to be born without disability, including visual 
abnormalities, whenever this is at all possible.

(b) Visually disabled children shall have the right to be adopted.

(c) Visually disabled children shall also have all other rights equal with their sighted peers, 
including the right of statutory protection.

ARTICLE 11: ON PARENTHOOD

(a) Visually disabled parents shall have the right to adopt children, regardless of whether 
such children are sighted or visually disabled.

(b) Parents of visually disabled children shall have the right to participate fully in all decision-
making processes concerning the health. welfare and education of their children.

ARTICLE 12: ON WOMEN

Visually disabled women shall have all rights equal with other women and shall not be discriminated
against in any way whatsoever on the grounds of visual disability or the fact of their womanhood.

ARTICLE 13: ON LITERATURE AND THE MEDIA

(a) Visually disabled persons shall have the right of access to public library facilities and
reasonable access, through any medium of their choice, to all publications and media of
whatever nature.

(b) The State shall, through the provision of subsidies, concessions and the like, ensure the
availability of the required means to achieve the goal envisaged in (a) above.



(c) The service provider shall have the right to exercise any type of censorship when making
literature available to visually disabled persons.  In particular, such service providers shall
ensure that their holdings reflect as wide a spectrum as possible of trends in literature.

ARTICLE 14: ON SERVICES

(a) Visually disabled persons shall have the right of access to all services, whether they be
provided by the private or the public sector, and whether they be of a commercial nature or
not, in particular -- but without derogating from the generality hereof.

(b) Where necessary, service providers shall ensure the suitability of staff to -assist visually
disabled clients.

(c) Visually disabled clients shall have full access to the credit, loan and insurance facilities of
all financial institutions according to the standard rules applicable to anyone else.

(d) Visually disabled persons shall have the fight to full ownership of property, and to
occupation rights as a tenant like anyone else.

Visually disabled persons shall have the right to insist on any proper enforcement measures,
including legislation, based on the principles of accountability and transparency, which should be
introduced to ensure that all persons with defective sight may enjoy these rights in a wider and just
society.

ARTICLE 15: ON PUBLIC IMAGE

The practice whereby disability, and in particular visual disability, is portrayed by the media in such
a manner that it causes a negative image of visually disabled people in the minds of the public, is
offensive and unacceptable and should be counteracted by every available means.

ARTICLE 16: ON IMPLEMENTATION

Visually disabled persons shall have the right to insist on any proper enforcement measures,
including legislation, based on the principles of accountability and transparency, which should be
introduced to ensure that all persons with defective sight may enjoy these rights in a wider and just
society.

ADOPTED BY the HEAD COMMITTEE OF THE SOUTH AFRICAN BLIND WORKERS
ORGANISATION IN SESSION IN WORCESTER ON THIS  1st DAY OF OCTOBER 1994.



INTERNATIONAL CHRISTIAN CHAMBER OF COMMERCE
SOUTH AFRICA

9 June 1995

You have rightly been asking the public for their views on a number of issues.  This is as it should
be.

However the most important question of all you have not asked, as far as we are aware.  Should
this nation regard Almighty God as the final authority in our affairs and we the people of South
Africa humbly submit to His authority or are we to regard the constitution as the final authority in
our lives?

We put it to you that you must put this question to the nation and do not try to decide it for
yourselves.  You will find that we are a nation predominantly of theists - believers in Almighty God
as the final determiner of the affairs of men.

Throughout history, every nation which has tried to have some other final authority whether it was
a King, Caesar, the Feuhrer, the Emperor, the state or the constitution, has fallen.  Some nations
like the French and the Russians almost destroyed themselves trying to get rid of their kings, czars
and emperors.  They certainly brought untold misery to the people.

The vast majority of South Africans are or profess to be Christians (about 70 per cent) and worship
the Triune God Father, Son and Holy Spirit.  Both national anthems were written by Christians.  It
is worth noting that the Constitution could at present be changed by a majority of 70 per cent.  The
Christians of the country represent such a majority.

So why now the effort on the part of the Constitutional Assembly to take God out of the
Constitution?  It can only be that the members misguidedly believe that this is the way to be "fair"
to all.  It can surely not be that they are so arrogant as to believe that this country can be governed
without regard for God's Divine intervention in our affairs.  Had this not been a predominantly
Christian country - from right to left in the political spectrum - the miracle of  last year's election
would never have taken place.  It was the prayers and behaviour of the majority of the population,
most of them Christians, that made this possible.

We therefore appeal to the Constitutional Assembly.  Humble yourselves before Almighty God,
seek His guidance and write into the constitution that we as a nation humbly submit to Almighty
God in all our affairs.  If we do this with honesty and out of genuine humility, God will bless this
nation.  Please note Psalm 33 v 12 BLESSED IS THE NATION WHOSE GOD IS THE
LORD.



The converse of this is clear - the nation whose god is not the Lord will not be blessed.

If you do not feel you can carry out our request as a Constitutional Assembly, then put this
question to the nation: Should we as a nation acknowledge Almighty God as the final authority in
our affairs and should we write into our Constitution that we as a nation humbly submit ourselves
to Almighty God?

Our submissions on other subjects are appended to this letter.

L P McCRYSTAL
PRESIDENT : ICCC - SOUTH AFRICA

ECONOMIC ASPECTS OF THE CONSTITUTION

The centre-piece of South-African society is the developed part of the economy.  This is what
distinguishes South Africa from the squalor, deterioration and poverty of most of Sub-Saharan
Africa including the West Coast of Africa.  This provides the tax base for the ambitious schemes for
housing, health and schooling being propagated at present.  It is what has given us the beat road,
rail and telecommunication systems in Africa.  In short it is what makes South Africa different from
the rest of Africa.

Every effort must be applied to ensure that this developed sector remains both healthy and that it
grows to absorb an increasing proportion of the population.

It will not grow nor remain healthy if:

Direct and indirect taxes continue to bear as heavily on the population as they do now.

The private sector is placed under all kinds of administrative and legal constraints as is the
case at present;

monopolies in the selling of labour, goods or services are allowed to operate freely;

working hours are shortened by labour pressure, excessive numbers of public holidays and
days are taken off between public holidays and week-ends; and

the economy is subjected to excessive political interference.



All these negative elements are present in South Africa.  Consequently this economy's ability to
grow out of its problems is severely hampered.

The Constitution cannot address all these issues in detail but it can help to create a climate in which
these negative elements are systematically removed.  The following clauses are therefore proposed
for the Constitution.

The following are to be regarded as fundamental rights:

The individual shall be free to sell his/her labour to whomsoever he/she wishes at whatever
price he/she wishes and under whatever circumstances he/she wishes.  No law shall be
passed which will limit these freedoms save to protect the individual's health or safety or to
prevent persons under the age of eighteen years being exploited.

Individuals, groups of individuals acting either in their individual capacities or corporately in
some legal form shall be free to conduct any business he, she or they choose.  No law shall
be passed which limits this freedom save only to prevent criminal activities, activities which
adversely affect the mental or physical health of people, activities which are regarded by a
substantial part of the community as offensive, and activities which undermine the safety of
the people and the state.

Individuals and groups of individuals acting either in their individual capacities or
corporately in some legal form shall be free to associate with whomsoever they choose both
in the selling of their labour or in their business dealings.  No individual or business
organisation shall be compelled to associate with any individual, group of individuals or
corporate group by any law.

STRUCTURE OF THE STATE

The form of state which conforms most closely to the Biblical requirements is one in which power
is decentralised to as great an extent as is practically possible.  This is because, in the sight of God,
the individual matters.  Therefore a good government would be so structured that it brought
government as close to the people as possible.  Conversely a bad government would be one in
which all power is centralised.

Of the various governmental structures which could be practical in South Africa a federal system
with maximum powers placed in the hands of the regions and residual powers left with the central
government, would come the closest to what Holy Scripture requires.



ELECTORAL SYSTEM

Since our view is that the maximum decentralisation of power that is practically possible, should be
aimed at, it follows that those elected to Parliament and state legislatures should be directly
answerable to the people who elected them.  The constituency system would meet this need.  The
proportional representation system makes the politicians answerable to the party officials rather
than to the people who elected them.

AMENDMENT TO THE CONSTITUTION

Since our starting point is that government must be brought as close to the people as possible, we
are of the view that amendments to the Constitution should only be implemented with the consent
of the majority of the people.  Therefore any proposed amendment must be submitted to the voters
in the form of a referendum.  We believe that at least 70 per cent of the voters should be in favour
of the amendment before it is implemented.



19 January 1995

SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY ON THE INCLUSION OF A
RIGHT TO ADEQUATE HOUSING IN THE CHAPTER ON FUNDAMENTAL HUMAN
RIGHTS IN THE FINAL CONSTITUTION

Attached please find our submission on the right to adequate housing.  This document
has been drafted and is being submitted for your consideration by the following
organisations:

Black Sash
Centre for South-South Relations
Church of the Province of Southern Africa
Community Law Centre
Human Rights Commission
Institute for Local Governance and Development (INLOGOV) Kagiso Trust
Lawyers for Human Rights - Housing Rights Unit National Land Committee (NLC)
People's Dialogue
South African National Civic Organisation (SANCO)
South African Catholic Bishops' Conference Justice and Peace Commission
The Urban Sector Network (USN)
(this includes: Afesis - Corpian, Built Environment Support Group, Centre of Community
and Labour Studies, Cope Affordable Housing Project, Development Action Group,
Foundation for Contemporary Research, Planact and the Urban Services Group)

Given the limited time available to organisations wishing to make representations, this
document is an initial submission.  We will be expanding and adding to the document in
the coming months.  In addition other organisations, unable to work within the given
time-frame, will be adding their names to the submission.

Finally we would like to request a hearing to discuss the attached issues with the
committee.

To set up a hearing, or for additional information, please contact:
Jacqui Boulle
USN

Thanking you.

Jacqui Boulle
for: the above organisations



SUBMISSIONS ON THE INCLUSION OF 'A RIGHT TO ADEQUATE HOUSING'
IN THE CHAPTER ON FUNDAMENTAL HUMAN RIGHTS IN THE FINAL
SOUTH AFRICAN CONSTITUTION

International human rights standards

In October 1994, South Africa signed the International Covenant on Economic, Social
and Cultural Rights, 1966 [ICESCR].  The Government has pledged to ratify this and
other international human rights Covenants within the shortest possible period of time.
The period between signature and ratification of a treaty is intended as a period to
enable the government to amend or adopt the necessary legislation and policy to ensure
that it complies with the international obligations in the treaty.  These obligations become
legally binding on a State party under international law from the moment of ratification.

Article 1 1.1 of the ICESCR provides as follows:

"The States Parties to the present Covenant recognise the right of everyone to an
adequate standard of living for himself and his family, including adequate food,
clothing and housing, and to the continuous improvement of living conditions.  The
States Parties will take appropriate steps to ensure the realisation of this right,
recognising to this effect the essential Importance of international co-operation
based on free consent." [underlining added]

The 'right to adequate housing' is thus internationally recognised through one of the two
major general international human rights treaties.  Housing rights  in terms of section 231
of the Interim South African Constftution, the international treaty forms part of South
African domestic law when Parliament agrees to the ratification of the treaty, and
expressly provides that it shall form part of South African law.  A further proviso is that
the treaty is not inconsistent with the terms of the Constitution.

are also protected in the context of a number of specialised human rights treaties, such
as the Convention on the Elimination of All Forms of Racial Discrimination (1966), the
Convention on the Elimination of all forms of Discrimination against Women (1979), the
Convention on the Rights of the Child (1 989), and certain ILO and other specialised
Conventions.  This right has also received recognition and study by the non-treaty-based
human rights mechanisms of the United Nations.  In this regard the UN Sub-Commission
on Prevention of Discrimination and Protection of Minorities has appointed a Special
Rapporteur on Promoting the Right to Adequate Housing who has prepared an important



study on this right." Finally, the right to adequate housing is also explicitly recognised in
article 25.1 of the Universal Declaration of Human Rights (1948).

The content of the right to adequate housing

The content and the right to adequate housing and the nature of the obligations it
imposes on States parties have been elaborated in detail in a General Comment
adopted by the Committee on Economic, Social and Cultural Rights.  This body is
composed of 18 independent experts responsible for supervising compliance by States
Parties with their obligations under the Covenant [see Annex "A" hereto].6 This is the
most authoritative and detailed elaboration of international standards regarding the right
to adequate housing.  It is also important to note in this context that the Constitutional
Court is specifically required to have regard to public international law relevant to the
rights protected in the interim Constitution (section 35).

This General Comment sets out the main elements of the right to 'adequate' housing, the
so-called 'core entitlements' [para. 8].  These are:
(1) legal security of tenure;

(2) availability of services, materials and infrastructure;

(3) affordable;

(4) habitable;

(5) accessible;

(6) location;

(7) culturally adequate.

The nature of the State's obligations in relation to the right to adequate housing

It is important to emphasize that the Covenant does not require the State to immediately
provide houses to all within its jurisdiction.  In terms of article. 2 of this Convention, each
State Party is obliged 'lo take steps individually and through international assistance and
co-operation, to the maximum of its available resources, with a view to achieving
progressively the full realisation of the rights recognised in the Covenant by all
appropriate means, particularly the adoption of legislative measures." [undedining
added] This obligation applies to all the rights recognised in the Covenant, including the
right to adequate housing in article 1 1. General Comment No. 4 of the Committee on
Economic, Social and Cultural Rights spells out the nature of the obligations of States
who are parties to the ICESCR in relation to the right to adequate housing contained in



article 1 1. These obligations can be described in terms of States' obligations to 'respect,
protect, promote and fulfil' the content of this right.' Housing rights (like most other
economic, social and cultural rights) comprise a combination of positive and negative
elements.

'This formulation of the nature of States' obligations in relation to social tights is derived
from: Henry Shue, Basic Rights: Subsistence, Affluence and U.S. Foreign Policy 5
(1980)
38-40.

The positive elements relate to the obligation to promote and fulfill the full realisation of
the right.  Thus the Committee on Economic, Social and Cultural Rights interprets article
1 1 of the Covenant to require States parties to progress "as expeditiously and
effectively as possible" towards the goal of full realisation of adequate housing for all
[para.9]. As stated in paragraph 14 of the General Comment:

"Measures designed to satisfy a State's party's obligations In respect of the right
to adequate housing may reflect whatever mix of public and private sector
measures considered appropriate... In essence, the obligation is to demonstrate
that, in aggregate, the measures being taken are sufficient to realize the right of
every Individual in the shortest possible time In accordance with the maximum of
available resources."

It also includes the obligation to protect housing rights against violations thereof by
public and private parties, such as enacting legislation to protect tenants against abuses
by landlords [see, e.g. para. 8(a), General Comment No. 4].

The negative element includes refraining from forced evictions, respecting the privacy of
homes and the principle of non-discrimination [see, for e.g., paras. 17 - 18].

Legal measures to respect, protect, promote and fulfil the right to adequate
housing

Article 2 of the ICESCR gives particular emphasis to the adoption of legislative
measures by States in progressively realising the right to adequate housing.  The
Committee on Economic, Social and Cultural Rights has adopted the view that in many
cases "legislation is highly desirable and in some cases may even be indispensable" for
the protection and realisation of economic, social and cultural rights." In paragraph 17 of
its General Comment, the Committee indicates which component elements of this right
are consistent with the provision of domestic legal remedies by States.  These include:

(a) legal appeals aimed at preventing planned evictions or demolitions through the
issuance of court-ordered injunction;
(b) legal procedures seeking compensation following an illegal eviction;



(c) complaints against illegal actions carried out or supported by landlords
(whether public or private) in relation to rent levels, dwelling maintenance, and racial or
other forms of discrimination; (d) allegation of any form of discrimination in the allocation
and availability of access to housing; and
(e) complaints against landlords concerning unhealthy or inadequate housing
conditions.

The Committee also recommends that it would be appropriate in some legal systems to
explore 'Ihe possibility of facilitating class action suits in situations involving significantly
increased levels of homelessness."

Appropriate steps towards the progressive realisation of housing and other social,
economic and cultural rights are not restricted to legislation, but include "administrative,
financial, educational and social measures." " These would include, for example, the
adoption of a national housing strategy and appropriate housing policies.

Why 'the right to adequate housing' should be given constitutional recognition and
protection in South Africa

The Covenant does not prescribe that the right to adequate housing should receive
Constitutional recognition and protection by States Parties.'o However, there are a
number of strong reasons why South Africans should include the right to adequate
housing in the Chapter of Fundamental Rights in the final Constitution:

1. The right to adequate housing: a fundamental human right

It will constitute Constitutional recognition of the fact that adequate housing is not only a
fundamental need of millions of South Africans, but an internationally recognised
fundamental human right.  Access to adequate, safe and secure housing substantially
strengthens the likelihood of people being able to enjoy their other human rights and
freedoms.  For example, there is an inextricable link between the adequacy of housing
and the rights to a clean environment, to health and to life.  " As such it cannot be
demoted to merely a question of political policy, but deserves a place among the other
rights contained in the Chapter of Fundamental Rights.

2. Compliance with South Africa's international obligations

Constitutional recognition of the right to adequate housing will facilitate compliance by
South Africa with the obligations it will assume when it ratifies the ICESCR and the other
international human rights conventions it intends to ratify which recognize housing rights.

'More than 50 national constitutions recognise various formulations of housing rights and
governmental obligations In the sphere of housing.  In Africa these countries Include:
Equatorial Guinea, Mali, and Nigeria (Leckle S., 'The Right to Housing' in A. Elde et al.



(eds.) Economic, Social and Cultural Rights: A Textbook, 1995, Martinus Nijhoff
Publishers, ftn. 15, p. 109).

"The World Health Organization has asserted that housing is the single most important
environmental factor associated with disease conditions and higher mortaifty and
morbidity rates: 'The Human Right to Adequate Housing', UN Centre For Human Rights,
Fact Sheet No. 2 1.

3. Adoption of appropriate legislation and policy

Such recognition will facilitate and promote the adoption of appropriate legislation and
policy by the government to give effect to the positive and negative dimensions of the
right to adequate housing;

4. Constitutional Interpretation

It will ensure that certain other rights presently recognised in our interim Constitution
such as the rights to free economic activity and to property (sections 26 and 28) are not
interpreted by courts to undermine or defeat initiatives by the State to protect housing
rights and ensure its progressive realisation for all South Africans;

5. Ensuring the availability of legal remedies

If South Africans are granted adequate constitutional and legal remedies, it will
significantly reduce the incentive to resort to social protest and unrest when they are
faced with a violation of what is a fundamental need and human right;

6. Accountability in the realisation of the right to adequate housing: judicial
review

A properly formulated right to adequate housing in the final Constitution will not
undermine, but will in fact promote a democratic government in which the principles of
openness and accountability form a fundamental part.  The commitment to an open and
accountable administration at all levels of government is a Constitutional Principle to
which our final Constitution must adhere (Schedule 4, interim Constitution, Principles
Nos.  VI and IX).

There has been a great deal of work and research done on the justification and nature of
judicial review of economic, social and cultural rights.

Many international scholars and experts in this field have convincingly demonstrated that
judicial supervision of social rights should be promoted.



It is important that the courts not only be granted jurisdiction, but be constitutionally
required to protect internationally recognised housing rights, for example, against
discriminatory treatment and forced evictions contrary to international standards (see, for
e.g., para. 18, General Comment No. 4).

With regard to the positive dimension of this right to progressively realise adequate
housing for all, the courts should be given a more limited jurisdiction to interfere with the
adoption of appropriate strategies, policies and legislation by government.  However,
should the State fail, for example, to exercise the necessary diligence in progressively
realising the right to adequate housing to the maximum of its available resources, or
should its policies not be targeted to address the needs of disadvantaged or particularly
vulnerable groupings in society (such as the impoverished, children or the elderly) as a
matter of pdodty,12 civil society should be empowered to hold the government
accountable.  Judicial intervention is also appropriate to ensure that the right to a fair
hearing, due process and other procedural safeguards are afforded to the holders of
housing rights should they be restricted or limited by the State for a legitimate purpose."

The Committee itself exercises a quasi-judicial function when it reviews whether States
parties have complied with their obligations under the ICESCR during the course of
considering State reports in terms of Part IV of the

12 The Committee on Economic, Social and Cuftural Rights has stressed that
particular protection should be given to the basic social needs of vulnerable members of
society: General Comment No. 3, supra, para. 12,.  It also requires disadvantaged
groups to be given 'priority consideration' in the housing sphere.  Increasing 'access to
land by landiess and impoverished segments of the society should be a central policy
goal' wfthin many States: General Comment No. 4, supra, para. 8 (e).

"' Article 4 of the ICESCR is relevant in this regard which allows for limftations to the
rights contained In the Covenant to be determined by law 'only in so far as this may be
compatible wfth the nature of these lights and solely for the purpose of promoting the
general welfare in a democratic society.'

Covenant. 14 The Committee has also expressed itself in favour of an Optional Protocol
to this Covenant allowing for the right of petition to it concerning alleged violations of the
rights protected in the Covenant.  This proposal was encouraged by the 171 States who
adopted the Vienna Declaration and Programme of Action at the World Conference on
Human Rights in June 1993. 15 Such a draft Protocol is in the process of being drafted
for consideration by the General Assembly.  In the context of the European Social
Charter (1961), a draft Additional Protocol which would establish a system of collective
complaints by employers, organised labour and relevant NGO's is also being
considered." Thus we can see that international developments are increasingly



recognising the appropriateness of reviewing the implementation of economic, social and
cultural rights.

7. Constitutionalizing the Full Human Rights Equation

The inclusion of civil and political rights in the South African Constitution to the virtual
exclusion of social rights is not in step with progressive international trends.  A clear
consensus by the international community is reflected in the Vienna Declaration and
Programme of Action adopted by 171 States in June 1993.  Paragraph 5 of this
Declaration reads as follows:

"All human rights are universal, indivisible, and interdependent and Interrelated.
The international community must treat human rights globally In a fair and equal
manner, on the same footing, and with the same emphasis.  While the significance
of national and regional particularities and various historical, cultural and religious
backgrounds must be borne in mind, It Is the duty of States, regardless of their
political, economic and cultural systems, to promote and protect all human rights
and fundamental f reedoms."

Constitutional Principle No 11 of the South Africa Constitution (Schedule 4, Interim
Constitution) provides that "everyone shall enjoy id universally accepted fundamental
rights, freedoms and civil liberties which shall be provided for and protected by
entrenched and justiciable provisions in the [final] Constitution."

Economic, social and cultural rights are a vital and integral part of international human
rights law.  The Universal Declaration of Human Rights, 1948, recognises and treats in
an integrated way both civil and political and economic, social and cultural rights.  There
are over 100 States parties to the ICESCR, slightly more than its twin Covenant, the
International Covenant on Civil and Political Rights (1966).  This represents the
overwhelming majority of States in the world community.  Economic, social and cultural
rights are undoubtedly "universally accepted" as fundamental human rights.

Judicial protection of human rights inevitably has policy implications whether in the field
of civil and political rights or economic, social and cultural rights.  The question we
should be posing is whether, having opted for a constitutional democracy as our form of
government, we can afford to constitutionalize only "half of the human rights equation".
By doing so, South Africans Would be constitutionalizing "only part of what it is to be a
full person" and will exclude 'Ihose segments of society for whom autonomy means little
without the necessities of life." 17

The Constitution is not only the highest law in the land, but also reflects the fundamental
values on which the social and political order of the country is based.  An integrated
approach to civil and political, and economic, social and cultural rights will demonstrate



that South Africans view all essential dimensions of human life as equally important and
deserving of Constitutional recognition and protection.

The right to adequate housing is clearly a key social right in the context of South Africa.
Constitutional protection of this internationally recognized human right will reflect its
importance to millions of South Africans, and facilitate its full realisation.

If you have any queries please contact:
Jacqui Boulle
USN
clo Development Action Group (DAG) Telephone No: (021) 448-7886 Fax No: (021)
47-1987

Development Action Group

23 January 1995

MESSAGE

RE: Submission to the Conatitutional Assembly on the Inclusion of a right to adequate
housing In the chapter on fundamental human rights in the final constitution.

Please note that the Church of the Province of Southern Africa has been added to the
list of organisations.



 DEPARTMENT OF HEALTH

SUBMISSIONS REGARDING PROVINCIAL AND LOCAL GOVERNMENT
SYSTEMS

1. The Department of Health would like to make the following submissions
regarding some of the key issues (your numbering followed) stipulated
in your letter.

(c) Measures, including transitional measures,, that provide for the
phasing in of new provincial dispensations.

1. Lawmaking powers of the new provincial legislatures'

I . A provincial legislature may make laws on health services.  The word
"services means the supplying of the needs of persons.  It would
clearly cover hospital services, vaccination services and the provision
of other medical services.

ii. The legislative competence of a provincial legislature includes the
competence to make laws which are reasonably necessary for or
incidental to the effective exercise of such legislative competence.

iii. It is not clear whether the provincial power to make laws on health
services extends to health professionals and their registration and
conduct.  It could be argued that a power to make laws on health
services includes the reasonably necessary and incidental power to
make laws governing persons who provide health services and their
registration and conduct.

iv. It is understood that the national and provincial governments have
a~ that the national
government will make laws on health professionals and their
registration and conduct.  But it has apparently been agreed that the
provinces will make laws on traditional healers.  If the provincial
power to make laws on health services includes the power to make
laws to control persons who provide health services, then a province
can validly make laws on traditional healers.  But if health services
does not include the power to control persons in

health occupations, then this intergovernmental agreement cannot give provinces a power to make valid laws
on traditional healers or on other persons who provide health services.

v. It is even less clear if health services includes the regulation, in the interests of public health of private
conduct.  In particular, it is not clear if it includes a power to make laws on environmental health matters such



as the requirements with which restaurant kitchens shall comply, or other conditions which affect health.
These and similar matters are dealt with m a chapter of the Health Act, 1977 (Chapter V. "Regulations" ss 32
to 40).'

vi. To interpret "health services" in this way, so as to authorise provincial legislatures to make laws to regulate
and control things in the interest of public health would in effect confer on provincial legislatures the power to
make laws on all health matters.  This would amount to treating the power to make laws on "health services"
as a power to make laws on "health", and ignoring the word "services".  In principle no word should be U~ as
superfluous.

vii. The memorandum from the National Health Legislation Review Committee proposes that provincial
governments should harmonise laws governing health services in the narrow sense of the provision of
services and facilities such as hospitals, clinics, laboratories, family planning, ambulances and the like.

II How different laws should be harmonised,

1. Whichever of the two alternative methods is adopted, either replacing existing laws, or extending RSA
laws to former states and territories, it will be necessary to deem things that were done under any laws
to be repealed to have been done under the law which will replace those repealed laws.  For example,
it will be necessary to state that any hospital established under a repealed law, shall be deemed to
have been made under the law replacing that repealed law.

ii. Just as the primary legislation must be harmonised, in the same way any regulation or
government notices issued under the different health laws should also be harmonised 'In due course.

iii. Laws which deal with health services should be harmonised by the provincial legislatures.  Laws dealing with
health matters other dm health services should be harmonised by the national Parliament.

iv. At provincial level, the provincial governments should harmonise the laws governing the establishment of
provincial hospitals.  Any such harmonising law can also deal with the regulation and control of private
hospital services.  The same approach can be taken in relation to health services such as vaccination
services, ambulances, maternity homes and the like.

v. It is proposed that laws governing health professionals should not be dealt with at provincial level, for
different reasons.  First, as already discussed above, it is not clear that health services includes the control
of health professionals.  Secondly, the existing laws governing health professionals have not been assigned
to provincial governments. Thirdly,, if laws to control health professionals will be administered and made at
national level it may be undesirable to enact additional laws at provincial level on the same matter.  It is
therefore proposed that the national Parliament should harmonise the laws controlling health professionals.

vi. The control of medicines and related substances should also be dealt with at national level.
vii . It is proposed that the environmental regulation of activities in the interests of public health should also

be harmonised at national level.
viii. Specific laws which should be harmonised by provincial governments, by national government and

those laws which raise doubts as to which government should harmonise are detailed in the attached
document (points 15, 16 and 17). -r c

(d) The final delimitation of powers and functions between national and
provincial institutions of government



i. Certain functions of the Health Act, 1977 (Act 63 of 1977) have been assigned to the provincial governments
under Proclamation No R152 of 1994, dated 31 October 1994.  Before this can be implemented, Section
235(8) (a) of the Constitution of the RSA, 1993 (Act 200 of 1993) and Section 3(3) (a) - (f) of the Public
Service Act, 1994 (Act 103 of 1994) must be complied with.

ii. The assignment to the provincial governments of section 14 (c), i.e., the promotion of a safe and healthy
environment was inadvertently omitted from proclamation R152 of 1994.  The matter has been referred to the
State Law Advisers.

(e) Fiscal arrangements between the institutions of national government
and those of the provincial governments

i. There is a deficit of close to R34 million in respect of vacant posts, mostly not funded, on the establishment of
the Department of Health.  It was resolved at a meeting of the 'Working Group on Health Budgets' held on 10
October 1994, to allocate vacant unfunded posts by taking the average of post allocations and making these
posts on a Rand value basis available to the lowest allocated provinces to bring them up to the average
allocation of the provinces as a whole.  'Re re-allocation of fielded posts is to be done on the same basis.
There will be a delay in the transfer of posts and funds.

ii. Boundaries of the provinces need to be finalised before allocation of the 1995/96 budget can take place.
iii. Shortfalls of the 1994/95 budget need to be evaluated.  It is not possible to submit plans for bridging finance

from RDP funds without resolving issues regarding the 1994195 deficit.
iv. Future budget planning should not be done individually by provinces but should be done jointly, so as to

present an integrated management/budgeting input to the Department of State Expenditure and the RDP.

2.. A further submission from the. office of the Special Advisor to the Minister, along the points mentioned 'M
your 'Extended list of possible key issues'. is also attached for your attention. (Annexure 2).

DIRECTOR-GENERAL

ENCLOSED ANNEXURES:

Annexure 1: Harmonising Health Laws: Summary, National Health Legislation Review
Committee, 14 November 1994.

· Ibid.: pages 4 - 9.

ANNEXURE 1

HARMONISING HEALTH LAWS:
SUMMARY

1.  This is a summary of the accompanying document on the harmonisation of the different health laws in force in
different areas.



The existing position

2.   Health laws which were in force in the former TBVC states and self-governing territories remain in force until
repealed or amended by competent authority.

3.  Provincial legislatures may make laws on health services, which clearly covers the provision of hospital and
medical services.  It is not clear that health services includes the power to make laws on health professionals or
on the making of environmental health regulations, but this question does not arise in practice to the extent that
the national and provincial governments have agreed that such matters will be dealt with at national level.

4.  The national Parliament may also make laws on health services, and national laws will prevail over inconsistent
provincial laws if the national law deals with a matter which cannot be effectively regulated by provincial laws or
which requires uniform or minimum national standards.

5.  The question of which level of government administers existing health laws is only indirectly relevant, as being
an indication of provincial capacity to administer laws.  A national law can provide that it shall be administered by
a provincial authority.  Self-governing territories failed to set up bodies to register health professionals and
medicines, and this has led to offences being committed in those territories.

How different laws should be harmonised

6.  Mere repeal of the TBVC states’ and self-governing territories’ laws will not suffice to extend RSA laws to those
areas.  Either of two methods can be followed to harmonise laws.  A single new law can be passed to replace all
existing laws including RSA laws.  Alternatively a law can extend the existing RSA laws to the areas of the former
TBVC states and self-governing territories.

7.  Things done under the laws to be repealed must be deemed to have been done under the laws which will
replace them.  Eventually different regulations which may have been made under the different laws in force in
different areas will also have to be harmonised.

8.  Laws on health services should be harmonised at provincial level, and laws on other health matters at national
level.

9.  The provinces should harmonise provincial Hospitals Ordinances and the black areas hospitals proclamations,
as well as the health service provisions of the Health Act.

10. The national government should harmonise the laws on national health services, environmental health,
atmospheric pollution, foodstuffs and cosmetics, hazardous substances, international health regulations tobacco
products, abortion, medical research, health donations, national health policy, health professions and medicines
and related substances.

11. This memorandum also discusses which level of government should harmonise laws on traditional healers,
drug dependency, mental health, academic health centres, medical schemes, consent to surgery.



Annexure 2

1. PROVINCIAL GOVERNMENT

(a) Relationship between the powers of national government and provincial government.

The main principle involved is that, until such time that the country adopts a federal form of government,

the provinces form part of a unitary state.

This implies that the national government has the final say on national matters and provinces on those

matters which specifically affect a province.

Provincial government legislatures should be represented in the Senate through nomination.

Each sector eg police, education, health etc must have a political and administrative co-

ordinating body, to ensure that national priorities and provincial priorities are not contra

productive.

(b) Representation of provinces, metropoles, rural areas and traditional leaders in the Senate 

other chamber of Parliament.

Proposal

Apart from the senators nominated by the provincial government legislatures, it is proposed that 50% (fifty

per cent) of the total numbers of senators allowed in the senate should be from "other" groups elected to

serve that group's interest, eg:

In the PWV the metropoles must be represented.

In KwaZulu/Natal the rural areas, traditional leaders and the metropole should be represented.

In Northern Transvaal rural areas and traditional leaders must be accommodated.



The objective is to ensure that collectively all rural areas, metropoles or traditional leaders' interest in

matters and agendas is attended to and not those in a specific province for a specific group.  The Volkstaat

group will have to be one of these.

(c) Functional areas of legislative competence and the basis for allocation to three levels of

government.

No comments.

(d) & (e) Composition of provincial legislatures and elections and the representation of

constituencies.

Elections must be based on a voters' list, compiled of permanent residents residing in that specific

province.

The province should be divided into electoral districts to ensure that the elected should remain accountable

to the voters of that specific district.

No election should take place without a voters' list.  Criteria to take part in the election at provincial level

must be the same as for national level.

(f) Majorities required for Bills.

Two thirds of the specific house; central or provincial.

(g) Composition of executive authority         numbers, party representation, national unity.

No comments, except governance must be increased - not government.  The system is a very costly

system.

(h) Financing of provincial services - taxation/loans.

Unless personal tax at central level is reduced to a less crippling level, financing of provincial services cannot be

done through direct taxation.

The use of revenue through a toll road system, casinos, horse racing or loans from the taxpayer that will be

repayed in X number of years are possibilities.



Position of provincial staff vis a vis public service, and staff of provincial legislature.

All staff working in the public service should have the same service conditions.  Salary scales will depend

on the particular personnel administration standard (PAS) for the specific discipline.

Provincial staff which want to transfer to Central Government should be free to do so and vice versa.

Staff working for the provincial legislature will be dependent on what they are exactly doing.

Civil servants attached to members of the executive council can be regarded on par with those working in

Ministerial Offices.

Establishment of sub-regions and their functions and powers.
Sub-regions are seen as a way in which a particular province is decentralized to bring provincial
government nearer to the electorate.

The functions and powers will be those which will enable a province to execute their responsibilities in a
more user-friendly, accountable manner in a decentralised way.

(k) Formalising of intergovernmental relations.  No comments.

 (1) Volkstaat (a separate issue?)

This is a complete separate issue and too complex to be dealt with from a health point of view.  The principle

involved is that all people dependent on the state at any level, should receive equal treatment and have the

same access to health services.

2. LOCAL GOVERNMENT

Without an effective, legitimate, economically viable and sustainable local government system, this country will not

progress.

(a) Establishment and status

It is at this level that people's lives improve or deteriorate.  Housing, maintenance of the environment,

sanitation, water supply and energy supply are the key issues which should be dealt with at this level.



Local government structures must not further divide the governmental structures into a fragmented system

which will widen and accentuate the lack of access, acceptability and promote inequity.

Regarding the rendering of public health services - including a 11 health promotion, prevention measures,

active treatment of general diseases and rehabilitation - the local government system should promote a

unified health service delivery system.

(i) Metropolitan, urban and rural government levels.

Metropolitan government levels delineate itself by its size, locality, economic interdependence,

communication routes and communication methods and their actual and potential tax base.

Urban local authorities with populations of 40 000+ are normally in positions simil ar as those of the

metropole.

Rural government has one example where it previously worked.  In the period before the Regional

Services Councils were introduced, the Cape Province'had a system of Divisional Councils.  These

structures had elected councillors, taxes were paid eg health tax.  This allowed the people residing

in these areas to demand accountability and improvement of infrastructure.  The Western Cape

Province is an example of what was achieved before the system was changed in the eighties.  The

establishment of the Regional Services Councils and utilisation of the levies payable to them were

according to a different criteria.  The rural areas did not benefit in the same way as during the

period of the Divisional Councils.

(ii) Differentiation in powers, functions and structures.

All service delivery directly affecting people should be the responsibility of local government.  In

certain instances where this level is impossible due to fragmentation, lack of infra structure, lack of

financial resources and transitional measures, it must be instituted through a process of capacity

building.  A planned programme with time scales should be established.



(b) Powers and functions

From a health service delivery point of view, local government structures must comply with certain principles to

execute their health function.

- They must be able to render a comprehensive health service.

- They must have the expertise available to render such a service or have the ability to obtain such

expertise.

They must be able to render such services in a sustainable manner.

The services must be rendered in such a way that it is financially and physically practicable. (Constitution of the RSA 1993,

Chapter 10, Section 175 (3))

The boundaries of local government structures or sub structures must be contiguous to ensure that no islands are created.  The areas

surrounding these structures ("islands') create greater problems:

- Another authority will have to render the service.

- No equity in service delivery is possible.

- Referral systems create problems.

- Disparity in salaries and service conditions.

As an interim phase until rural local government has been

established or urban local government structures has expanded

their borders to have contiguous borders, the health sector will

have to debate alternatives to ensure -



- equity

- accessibility

- acceptability

- affordability

with the ultimate aim to improve health service delivery and the

health status of communities.     Socio-economic development is

relient on a healthy workforce and general well-being of the

population.

(c) Elections and representation No comments.

(d) Financing Of local government services

People must pay for services.  The type of service with the staff component needed to deliver the service should
determine the tarriff.

A form of medical insurance should be. instituted to ensure that not only the State, but also the individual, will take
responsibility for their own health.

(e) Traditional authorities - powers and representation

A health function should not be given to traditional authorities because this will lead to greater fragmentation of a
health system that is already fragmented.  Traditional authorities should form part of a district health system.
Representation on a health council or hospital board can be through election or nomination.



30/1/95

SUBMISSION REGARDING PROVINCIAL AND LOCAL GOVERNMENT
SYSTEMS

With reference to your request to submit information regarding the above-
mentioned matter, I wish to express my appreciation of the Commission's
consultative process.  The Department would be very willing to participate in the
workshops proposed by the Commission.

So far, the Department of Education has been preoccupied with understanding,
interpreting, and executing the provisions of the 1993 Constitution with respect to
the establishment of national and provincial departments, the assignment of powers,
and the assumption of policy obligations, but bias .not turned its attention to how
the new constitution should provide, directly or indirectly, for education.

The national Department of Education in co-operation with the provincial
Departments of Education will launch an urgent investigation early in the new year,
in order to develop proposals in relation to education for the Constitutional
Assembly's consideration.  In undertaking the investigation, the Department will
seek the advice of stakeholders in the education and training sector, and hopes also
to have discussions with the Commission on Provincial Government.

In the interim, the Commission may wish to make use of the documents prepared in
the Department, in consultation with the Interim Committee of Heads of Education
Departments and the Council of Education Ministers, relating to local government
and provincial legislative competences in the field of education.  Both documents
were prepared in terms of the 1993 Constitution.

The Commission may be interested in the draft White Paper on Education and
Training, of which a copy is included for its attention.  Especially Part 3 ( The
Constitutional and Organisational Basis of the Budget Process), and Part 5(1)
(School ownership, Governance and Finance).



Investigative processes initiated by the Minister of Education will have a bearing on
constitutional issues.  These include the National Commission on Higher Education
(which will be expected to scrutinise the division of responsibility between the
national and provincial, governments in the post-secondary sector), and the review
of School Organisation, Governance and Funding (which will be expected to
examine matters which will bear on questions of provincial and local government
and traditional authority responsibilities with respect to school governance.  The
findings of such investigations will become available only during the course of
1995.

The Department of Education anticipates that the provisions of the 1993
Constitution concerning the determination of provincial government budgets will
need to come under particularly careful scrutiny.  The scope for national education
priorities to be driven via the budget process appears to be highly circumscribed.
This issue will need thorough examination by the national and provincial
Departments of Education in their consultative structures.

The Department of Education hopes to be in a better position to respond to the
Commission's request when its own enquiry on the new constitution has been
undertaken.

DIRECTOR GENERAL: EDUCATION

SUBMISSION REGARDING PROVINCIAL AND LOCAL GOVERNMENT
SYSTEMS
With reference to your request to submit information regarding the above-
mentioned matter, I wish to submit the following two documents for consideration
by the Commission:

(a) The role of local authorities in respect of education; and

(b) Functions assigned to the provinces.



I trust that the information will be of value in the preparation of draft constitutional
proposals to advise the Constitutional Assembly.

THE ROLE OF LOCAL AUTHORITIES IN RESPECT OF EDUCATION

1. INTRODUCTION

1.1 Various institutions advocate the principle of the devolution of power,
including rights and responsibilities, to lower levels of authority. The principle
has, to some extent, been recognised in  the Constitution (Act No 200 of 1993)
It provides for the possibility of an increased role for local authorities, also,
inter alia, for education.

1.2 In terms of recent amendments of the ordinances, the state will no longer be
responsible for the payment or the municipal rates and taxes of state and state-
aided schools.  Local authorities will, however, be able to arrange for the
refunding of these monies to schools by means of a grant-in-aid.  Local
authorities also make other financial contributions to schools.  Tax payers
have the right to expect accountability from local authorities with regard to the
utilisation of funds earmarked for education, which will, in turn, require
accountability from schools.

1.3 The above two matters provide the motivation for a reconsideration of the role
of local authorities in education.

2. LEGAL BACKGROUND

2.1 Section 175 (3) of the Constitution determines that a local government shall,
to the extent determined by any applicable law, make provision for access by
all persons residing within its area of jurisdiction to .... education .... provided
that such services and amenities can be rendered in a suitable manner and are
financially and physically practicable.



2.2 This section does not provide for the local authority to be responsible for the
provision of education, but only for the provision of access to education. (The
legislators probably have formal as well as informal education in mind.) It
may therefor be expected of local authorities to provide, as far as it is within
their means, bus transport (not necessarily school bus transport) or other such
transport as may be required for pupils to attend the nearest appropriate
school.

2.3 The Constitution determines that the provision of education (excluding
university and technical education) will be the responsibility of the provincial
legislator.  The Constitution does not, however, provide for the provincial
legislator to devolve its education provisioning functions to a local authority.
The present Constitution does, therefor, not provide for the provision of
education by local authorities.

2.4 In terms of section 178 (2) the local authority is entitled to raise taxes.

A local government shall, subject to such conditions as may be prescribed by
law....          be competent to levy and recover such property rates, levies, fees,
taxes and tariffs as may be necessary to exercise its powers and
functions:provided that within each local government such rates, levies, fees,
taxes and tariffs shall be based on a uniform structure for its area of
jurisdiction.

It would therefor appear that the provision for local authorities to raise
property taxes on schools is not in contravention of the Constitution.

2.5 The provincial legislator could, however, decide to recompense local
authorities for their loss of revenue from not taxing a school.  Central
government would only be able to act through the provincial government if it
wished to make up the losses of the local authority.  Section 158(b) determines
that revenue allocations made by the national government to a local



government shall ordinarily be made through the provincial government of the
province in which the local government is situated.

2.6 In summary, it would appear from the Constitution that

(1) Local authorities are responsible to provide access to schools to all persons
within their Jurisdiction.

(2) The authorities have the right to tax schools.

(3) A local authority can reduce the taxes payable by schools, and provincial
government can support the local authority in this.

(4) Local authorities are not empowered to provide compulsory education.

3. PRINCIPLES

It is recommended that the following principles be borne in mind when the role of
the local authority in education is considered:

3.1 The principle of the devolution of authority to the level of the school should
not be infringed by the transfer of functions and authority, currently vested in
the school, to the local authority.

3.2 Education should retain control of its resources and functions, such as
buildings and their maintenance.  The transfer of such to a state department of
works, or to a local authority, is regarded as undesirable.

3.3 Local authorities should not transgress upon the professional domain of
education.

3.4 It is desirable that local authorities act as partners in education, but not that
the executive functions of education be transferred to local authorities.  Such



partnership could result in mutual co-operation, and structures could be
utilised, or established, to make such co-operation possible.

FUNCTIONS ASSIGNED TO PROVINCES

The following lists provide detailed information regarding the  functions assigned to
provinces

PROVISION OF EDUCATION

FUNCTIONAL TERRAIN CORE DESCRIPTION

NORMAL SCHOOL Provide education from 
pre-primary to

EDUCATION secondary level

TECHNICAL COLLEGE Provide technical 
education at technical

EDUCATION colleges

SPECIAL EDUCATION Provide education from 
pre-primary to
secondary level for 
behaviourally retarded,
physically and mentally 
handicapped as well
as highly gifted students.

COMMUNITY Provide practical courses 
related to the

EDUCATION needs of the community.



ADULT EDUCATION Provide education for 
adults from literacy
level to Standard 10.
Development/adaptation of
study material.

EDUCATION Provide education 
management services.

MANAGEMENT Monitor the functionality 
of educational
institutions.
Administer the provision 
of education.

PROFESSIONAL EDUCATIONAL SUPPORT SERVICES

FUNCTIONAL TERRAIN                     CORE

BROAD AND SUBJECT
CURRICULUM

STRUCTURAL AFFAIRS

MULTI-MEDIA SERVICES
AND EDUCATIONAL

TECHNOLOGY

EXAMINATIONS



COLLEGES OF
EDUCATION

HUMAN RESOURCES

DEVELOPMENT

EDUCATIONAL
AUXILIARY SERVICES

SCHOOL SPORTS,
YOUTH, AND CULTURE
ACTIVITIES

DESCRIPTION

Planning and designing a broad curriculum within prescribed national policy as well
as testing, implementing and evaluating of it.
Provision of a curriculum advisory service.  Developing subject curriculum within
prescribed national policy in respect of different fields of study.
Development of supplementary study material.  Making a contribution to the
evaluation and certifying qualifications of the provincial examining body.

Providing advice on the structuring of the education system within the province and
within the framework of national policy.  Providing a support service to
management in respect of liaising with different education structures.
Promotion of co-ordination with other education departments.
Dealing with requests for research projects and keeping a record of departmental
research projects.

Provision of a media centre for schools.  Developing and evaluating the
effectiveness of an audio-visual service.



Provide a computer supported educational service.
Promote educational technology.

Provide professional services in respect of examinations.
Administer support services for examinations.  Train teachers
Provide a selection board for managing the career incidents of educators.  Provide a
service to determine development needs for educators.
Promote in-service training.

Provide a specialised auxiliary service in respect of psycho-metric and edumetric
evaluation, school guidance, and orthodidactic, orthopedagogic and sociopedagogic
aid

Promote school sports, youth and cultural activities.

GENERAL DEPARTMENTAL SUPPORT SERVICES

FUNCTIONAL TERRAIN CORE DESCRIPTION

PERSONNEL ADMINISTRATION The provision of personnel 
administration
services.

LABOUR RELATIONS Providing support services 
related to labour
relations

WORK STUDY Organisation and Work study
matters.

COMPUTER SERVICES The provision of computer 
services.



INFORMATION SERVICES The provision of integrated 
educational
information services.

FINANCE Provide budget and cash
flow services.

Provide accounting services.
Carry out internal control.

LOGISTICAL SERVICES The provision of 
procurement administration
services.
The provision of office 
support services.

SECURITY The provision of security 
services.

RESOURCE PLANNING Provide contributions in 
connection with
town layout.
Drawing up space and cost 
norms.
Drawing up accommodation 
schedules.

Drawing up physical 
facilities plan.

BUILDINGS Erecting educational 
buildings.
Renovating buildings.
The maintenance of 
buildings.
Buying school premises.



Renting educational 
buildings.

COMMUNICATIONS Media liaison.
Deal with publications.
Language editing and 
translation services.

LEGAL SERVICES The provision of legal 
services.



DEPARTMENT OF STATE EXPENDITURE

THE CONSTITUTION MAKING PROCESS: FINANCIAL INSTITUTIONS AND PUBLIC ENTERPRISES

1 I refer to your letter of 1 December 1994 to the Minister of Finance in the above regard, which was referred to me for a

reply.

2. 1 shall deal only with paragraph 3.4 of your letter.  The Auditor-General (paragraph 3. 1) will supply you with an input

on matters concerning Sections 191 to 194 while the Department of Finance will co-ordinate inputs on the remainder

of the matters listed in your letter.

3. With reference to your paragraph 3.4:

As far as the National Revenue Fund (Section 185 of the Constitution, 1993) and the Annual Budget

(Section 186) are concerned, I am satisfied that no need exists for amending any of these Sections as

they  provide for the purpose for which they were intended.

As far as Procurement Administration (Section 187) is concerned, the Afrikaans text of subsection

187(2) requires of the tender boards to, on request, give reasons for their decisions to "belanghebbende

partye", whilst the English text refers to "interested parties." According to the Oxford dictionary,

theterm "interest" includes "a quality exiting curiosity or holding the attention".  Tenders contain

information that must be considered as privileged and that in all fairness should not be made public to

parties who are merely curious.  The Afrikaans text, that restricts the disclosure of information to

parties concerned, is the better practice.

It is, therefore, suggested that the English text of subsection 1 87(2) be amended to read give reasons

for their decisions to parties concerned".

SUBMISSIONS REGARDING PROVINCIAL AND LOCAL GOVERNMENT SYSTEMS

In response to your invitation (reference 6/5) of 25 October 1994 to makes submission to the Commission regarding



provincial and local government systems, my Department should restrict its comment to provincial matters as it has no

direct involvement with local governments.

It should perhaps be pointed out at the outset that it would be premature to make any conclusive observations

 about transitional measures to a new constitutional dispensation while the current round of transitional adaptations

to dispense with the old constitution have yet to be completed.  There has as yet been no opportunity whatsoever

to judge the administrative effectiveness of the new provincial structures as they are still in the

process of rationalisation.  The same applies to structures at national level such as the Financial and
Fiscal Commission.

Moreover, the division of powers and functions as between the various levels of government is still
being finalised.

That being the case, the application of constitutional principles such as those relating to freedom of
expression, access to information (i.e. transparency and accountability) and administrative justice (i.e.
"procedurally fair administrative action") has thus far hardly been at issue.

On the other hand, it is to be trusted that the provincial Governments will make short measure of the
need to meet the 1993 Constitutional requirements of sections 159 (to activate Provincial Revenue
Funds) and 187 (regarding tendering systems).

Nevertheless, experience to date has focused attention on a number of constitutional principles that
should be resolved in the finalisation of the new constitution.'

Firstly, consideration will have to be given to the degree of detail to be expounded in the new
Constitution, or otherwise provided for by way of separate legislative provisions relating to Exchequer
administration (catered for in an Exchequer Act) and to provisioning (reflected in a Tender Board Act).
The structure of the new Constitution will no doubt be indicative of how financial principles relating to
these matters should be incorporated.  It is nevertheless considered desirable that the terms of section
187 should be repeated in the new Constitution.  In the meantime arrangements are proceeding to table
a new Act early in 1995 to replace the existing State Tender Board Act, No 86 of 1968, to enhance
communication with the Provincial Tender Boards.

Secondly, the new Constitution should be quite clear about the principles which h should pertain in the

event that a provincial Government should collapse (for example, as a result of inadequate financial

competence).



Thirdly, with regard to the constitutional determination of the number of provinces and delimitation of

powers and functions, the .Department must remind the Commission of the severely limited capacity

available in all branches of government to ensure good financial governance.  The number of legislative,

executive and administrative structures should therefore be restricted to the minimum.

Fourthly, everyone must be aware by now of the widespread underestimation of the complexities

surrounding the transfer of powers and functions between governments in the transitional stage of the

interim Constitution.  Hopefully, a similar state of affairs will be avoided in the transitional phase of the

new Constitution.  The effects of transitional measures on an administrative milieu that has only recently

suffered such severe disruption should therefore be borne in mind when providing for this phase in the

new Constitution.

Fifthly, it is assumed that the new Constitution will again contain the kind of checks on

maladministration envisaged by the inclusion in the interim Constitution of provisions relating to, for

example, the Auditor-General and the Public Protector.

Lastly, consideration should be given to the possibility of making provincial officials accountable to the

central Parliament for all transfer payments received from the Exchequer.



5 January 1995

Thank you for the opportunity to express an opinion on the proposed new Constitution for South, Africa.

It is presumed that the Chapter on Fundamental Rights in a new Constitution will again include reference to the environment
as is the case in the Transitional Constitution, namely -

"29. Every person shall have the right to an environment which is not detrimental to his or her health or well-being"

Apart from the environment being a fundamental source of life, it is generic to practically all human activities.  The opinion is
held that the environment is of such importance that serious consideration should be given to embody a healthy environment in
the preamble of the Constitution.  This could possibly be done by the following explication of the first paragraph of the present
Preamble of the Transitional Constitution:-

... so that all citizens shall be able to enjoy and exercise their fundamental rights and freedoms in a healthy
environment."

DIRECTOR-GENERAL
DEPARTMENT OF ENVIRONMENTAL AFFAIRS AND TOURISM
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THEME COMMITTEE 1

1 DEMOCRACY We must have a proper and pure democracy, but
that democracy should not be abused by any
person. The government must be firm and have
a strong hand in dealing with those people who
abuse democracy. Like some leaders of certain
political parties who go around the country
addressing rallies by preaching the gospel of war,
such leaders must be dealt with strongly and
firmly because they are spoiling the process of
democracy. Being a democrat does not mean
that you have to let people loose and do whatever
they like. If a person commit a crime, incite
people to do criminal activities or incite people to
resort to violence, such person must be dealt with
accordingly and also effectively. That is why I
say we must have a proper and pure democracy
but we must not let those who want to abuse
that right have an opportunity to do that.

2. CHARACTER OF STATE I believe South Africa must be a Unitary
State. We must have South Africa that is
united with Central Government on top
with stronger powers over all regions.
Also, we must have strong regional
government but not stronger ones because
that would lead to secession of some
regions with notorious leaders. Federalism
is not right for South Africa.     In South
Africa, we are still building the nation,
people do not know each other.          Most

- 2 -

people ought to be taught about democracy and need to be
taught to be tolerant to one another.  People must be
taught to practise democracy, then we can have



federalism.  The notion of Volkstaat must be rejected by
South Africans.  Such idea emanates from those who are
obsessed with the legacy of apartheid.  They fear to be
ruled by democratically elected leaders.  They are a very
small minority.

THEME COMMITTEE 2
SEPARATION OF POWERS                     Powers must be separated.  We must have

legislative, executive and judiciary powers separated from
each other.  There must be guaranteed independence of
judiciary.  Powers must not be put together because that
would create a dictatorial situation.

THEME COMMITTEE 3

THE NATURE OF THE PROVINCIAL SYSTEM AND LOCAL GOVERNMENT

Provincial leaders must do their work.  They must not waste their time of an unimportant matters.
People elect leaders to do the job for them i.e. they must serve people or deliver to the people.  Issue of
Traditional Leaders must not be brought to political arena.  It must be dealt with by Traditional leaders
themselves led by the King not by the Politicians.  The Traditional leaders must be above politics.
Politician must be prohibited from misusing traditional leaders for their
own ends. Traditional leaders must receive their salaries from the Central
Government not from Provincial Government, just to protect them from being
intimidated and manipulated by politicians.

If the provincial government fails to perform its duties because of any reason, there must be an option,
that is the Central government must take over regional or provincial powers back and appoint an
Administrator.  I say this because there are leaders who usually threaten with violence when they face
political challenges and they usually stop functioning governmentally and start to waste their time going
around addressing unnecessary rallies where they incite people to commit violence if their political
demands are not met or if what they want is impossible to be achieved.  They simply forget that they
have been elected to office to serve people.  These leaders must forget their politics of fighting.

LOCAL GOVERNMENT                 There must be a complete involvement of the
local government in transport matters.          Local

- 3 -

government must provide buses to the community.  There is a big
problem of transport, the taxis cannot be an answer to problem.
Taxis have a time to fight each other because of the lack of
competition.  Taxi people are greedy and they do not have
anything to offer to the commuters.  Whattheywantismoney.
Theyare over-loading people.  Spoornet must also be encouraged



to bring trains back where they were withdrawn few years ago.
Payment of rates to the local government must be reviewed.
Rates must not be too exorbitant.  There must be no fluctuation of
rates.

SUB-THEME ON SECURITY APPARATUS
1. SUPREMACY OF THE CONSTITUTION

The constitution of the country must be a supreme one.  The constitution must be protected by all
means.  But it must be flexible.  The constitution must be regarded as a rail line where the train travels,
because should a rail line collapses, many people would be affected.  The constitution must guarantee
the rights of South African citizens not what they call minorities.  This word minorities is the one which
is favoured by those who profited a lot from racism and discrimination.  That must not be allowed.  It is
for the people who are afraid of democracy.

2. ACCOUNTABILITY AND CONTROL OF THE SECURITY FORCES

The security forces must be accountable to the public.  They must protect the territorial sovereignty and
integrity of the state.  Police must work hand in hand with the community so as to make it possible for
"community policing" to succeed.  Police must stop having a negative attitude towards the community,
particularly the Black community.  Also, Black people have to be taught not to be negative towards the
police.  Police must stop this bad tendency of stirring conflict amongst African people.  Let me make an
example of that is really happening at the moment.  If I go to the police station to report crime - I tell
the police that I have seen a criminal, who used to be known to me and community, killing a person and
mention the name of that culprit.  You know what the present police force does is this, they simply go
straight to the criminal and tell him that it is me who told them the whole story and then they will arrest
him.  After few days that criminal would be released on bail.  While he is out, he will be looking to kill
me and that discourages the community from working with the police.  That is why crime and violence
is on the rise all the time.  Police must stop being involved in criminal activities.  There are criminals
who are committing crimes without being arrested because they have a connection with some

- 4 -

police force members.  I think that the police force must be re-trained in groups every three
months so that they can realise that they are serving the democratic society not the apartheid
society.  Police must respond urgently when they are required to do so, not having an excuse
that they don't have vehicles at the time.  Security force must be professional and clean force.
Bad elements within the military intelligence and police intelligence must be eradicated and
replaced with professional people.  They must not be racist.  Those who are found to be racist
must be asked to leave the security forces.



 (End of page 3) SUB-

THEME ON FINANCIAL INSTITUTIONS AND PUBLIC ENTERPRISE FINANCIAL AND

FISCAL COMMISSION
Banks have to stop having secrets to black people.  Banks must be obliged to reveal all money plans to
the people irrespective of race.  Black people must be given a chance to have access to all financial
schemes offered by Banks.  Banks must also be taught to serve Black people in a human manner, just
like they serve Whites and Indians.  When a White or Indian bank teller serves White or Indian persons,
he or she serves them nicely and treat them with respect and in a dignified manner but when they serve a
Black, everything changes, big smile ends, the tone changes.  The teller becomes rough and has no time
to explain nicely to the Black person.

If the government decides to sell state assets, they must make sure that they do have shares in those
assets even if such assets have been sold.  Telkom and post office do not need to be sold because they
have shown us some elements of exploitation.  That must be stopped.  Annual budget must be done in
such a way that it satisfies the needs of all people, unlike before where it satisfied the needs of the
minority.

More Black people must be involved in the making of the budget for the country.  Revenue offices must
become representative of all people of South Africa.  In other words/imply that more black faces must
be seen in these offices.

SUB-THEME ON TRANSFORMATION AND MONITORING COMMISSION ON GENDER

EQUALITY .
I agree 1 00% completely with women being equal to men in the corporate world and government
offices.  There must also be equality in taxation and other aspects.  That equality must not infringe the
rights of other people in the society.  Polygamous marriages must always be available for those who like
it because it is

- 5 -

their right.  It is of no use to please one group at the expense of the other.  Those who favour
polygamous marriage, let them do it.  There are men who like to have as many wives as they can and
also women who like to be in a polygamous marriage.  That right must not be abolished.  We must not
destroy our culture.  In the family, a husband must remain the President of the family.

(End of page 4)

THEME COMMITTEE 4
CONSTITUTIONAL PRINCIPLE 11 : AN ENTRENCHED BILL OF RIGHTS

We should have an entrenched Bill of Rights but we must be seriously aware of those people who want
to abuse their rights.  People must have a right to life but that does not mean that murderers must be



given bails by courts of law.  Law abiding citizens must have a right to life.  Murderers usurp the right
of people to life therefore they must be dealt with accordingly.

News media must be advised to criticise constructively.  They must not criticise to damage the image
and integrity of the government.  The media must not be misused by others against the government of
the day.  In the case of abortion, I would say women who have been raped must be allowed to abort.
The reason other than the one I mentioned must not be allowed.  By allowing everybody to abort, we
will find ourselves in an awkward predicament that will be uncontrollable.  We will be creating another
Sodom and Gomora.  People must be taught to use contraceptives not to be encouraged to abort.

THEME COMMITTEE 5

SUB-THEME ON PUBLIC ADMINISTRATION

PUBLIC SERVICE:- The Public Service must be restructured effectively.  Top post are held by
apartheid fanatics because they are protected by the interim constitution.  These people are still
oppressing African people.  They still make it impossible for an African to be promoted to higher ranks.
These selfish white officials are not educated academically.  There must be an establishment of a
Commission of Inquiry into the public service.  Africans must be promoted to higher ranks urgently.
The present system of promoting people must be abolished.  The present system is about writing
reports, recommend yourself and then your supervisor will represent you in an assessing merit
committee, and you are not present when all this happens.  If the supervisor hates you, he or she will
speak against you and then you will not be promoted.  Usually, the assessing authority comprises only
of members from the Head Office.  Sometimes the Head Office hates the institution you come from so,
everything from that institution must be failed and then you receive no promotion.  This is an unfair
system and it had been used to suppress us, therefore it must be abolished.  I think, for the purposes of
promotions, academic qualifications and experience must be considered.  Rank promotions must be
used if posts are not available during the time of promotion.

- 6 -

There must be no tendency of saying you will be promoted when your turn comes.  Promoting people
because they are whites must be eliminated and promoting people because they are members of a
certain political organization must also be eliminated.  The present system of promotions is a disgrace
and we have suffered severely under it.  The government must create loyalty and confidence amongst
civil servants.  The government can do this by increasing salaries every year.  There must be an
improvement in civil servants incentives and benefits.  The government must also remove all top
officials of various departments who were serving the interest of the apartheid regime before;
otherwise we will have no visible changes in our democratic institutions.

NB: CIVIL SERVANTS MUST BE GIVEN ENOUGH OPPORTUNITIES TO
FURTHER

THEIR STUDIES.

(End of page 5)



SUBTHEME PUBLIC ADMINISTRATION
1 . Clerical Division should be upgraded and be a professional category in the sense that clerks

should be encouraged in all respects to be academically qualified in the field of Public
Administration.  In order to lead a good life and a good administration.

2. If he/she has completed 5 courses towards a diploma or a degree, he/she be given some
notches above as an incentive to engage in studies.  This practise is not new since, teachers are
practising this system.

3. In the previous regime black clerks were neglected in the sense that no single allowance is
given as an incentive.

4. The old Government made it very difficult to have a study leave because they said it was on
50/50 basis which means that you have to have enough leave credit before you can go for
studies.  Secondly it would not be easy to leave your family without any financial assistance for
your bond.

5. Technikons and Universities should be widely open for part-time studies and the Government
should subsidise the tuition fees, in the sense that clerks are poorly paid and it becomes
extremely difficult to register because of the high fees.

6. 1 hope our democratic Government will uplift our standard as a reconstruction and development
programme in this category of the Public service.  We want to enjoy true liberation/democracy
in our work place in order to uplift our standard.



Submission Made to Theme Committee Four of the Constitutional Assembly
Regarding the Inclusion and Formulation of an Environmental Clause in the Bill
of
Rights:(1)

It is submitted that the current section 29 of the Constitution should be reformulated
as follows:

Current and future generations have the right to a sustainable environment which is
conducive to health and well-being, where pollution and waste generation are
minimised and where environmental considerations are taken account of in land use
decisions.  All persons (including juristic bodies) and the state have the duty to ensure
the achievement of this right.

It is further submitted that in order to ensure the meaningful exercise of an
environmental right, it is essential that the existing rights to information and
administrative justice are preserved.  It is important that the standing provisions
contained in the existing section 7(4) are retained and the issue of the application of
the Bill of Rights as between private persons is clarified.  Environmental protection
would be significantly facilitated if the Constitution were to have at least some
horizontal application.  Finally, it is contended that the issue of the environment
should be a national matter and should be removed from Schedule 6. The reasons for
these submissions are as follows:

INTRODUCTION

The inclusion of an environmental clause in the Interim Constitution (2) is to be
welcomed, since it saw, for the first time in this country, the introduction of an
environmental right.(3)  Unfortunately, it is rather strangely formulated and fails short
of both expectations within the country and good precedents set in other countries.  It
is submitted that, as it currently stands, section 29 is somewhat inadequate and
requires redrafting prior to the finalisation of the Constitution.  Its shortcomings
include a failure to mention the right to the wise management of natural resources and



the absence of a duty on either the state or individuals to conserve the environment.
Further, it fails to recognise the equal entitlement of future generations to similar
environmental rights.  Far from being a negotiable inclusion in a final Bill of Rights,
the entitlement to a clean, healthy and well-managed environment is crucial to
continued survival and is essential for a life of dignity.

--------------------------------------------------------------------------------------------------------
--------------
(1) The motivation for these submissions is based largely on an unpublished

thesis The Constitution and the Environment submitted by TJ Winstanley in
partial fulfilment of an LLM degree at the University of Natal (Durban).  The
assistance of Jan Glazewski in finalising the motivation is acknowledged.

(2) Act Number 200 of 1993, as amended by Act Number 2 of 1994, referred to
as the Constitution.

(3) Section 29 which states that 'Every person shall have the right to an
environment which is not detrimental to his or her health or well-being.'

--------------------------------------------------------------------------------------------------------
--------------

In order to substantiate these submissions, a short analysis of international and local
developments and debates will be undertaken.  Thereafter, a comparative analysis of
the existing section 29 will be made.

FUNDAMENTAL PREMISE:

Underlying these submissions is the notion that positive long-term national
development and environmental integrity are inextricable linked.  Accordingly,
regardless of one's view of the relationship of humans to the environment,(4) the
preservation of the environment is essential to the survival of existing and future
generations and recognition must be given to this fact in the environmental right.

INTERNATIONAL AND LOCAL LEGAL DEVELOPMENTS



In order to understand the legal context in which the environmental right is located, it
is important to review briefly the developments and debates which have taken place
both internationally and locally in the recent past.

International Recognition of an Environmental Right

Whilst it cannot be argued that there is an unequivocal recognition of an
environmental right in international law, there is a considerable body of law and a
number of international law instruments which recognise the close relationship
between human rights and the right to environmental integrity.(5)   The United
Nations has, over the years, passed resolutions concerning the relationship between
human rights and the environment in which it records concern at the degradation of
life support systems.(6)  It has also established a Commission on Human Rights.  An
important function of that Commission is the consideration of human rights and the
environment.(7) In addition, there are some fifty four nation states which have
guaranteed an environmental right in their Constitutions.(8) Finally, courts in other
jurisdictions  have upheld environmental rights and interpreted them to be closely
linked to the right to life.(9)

--------------------------------------------------------------------------------------------------------
-

(4) That is, regardless of whether one adopts a biocentric, theocentric or
anthropocentric view of the environment.

(5) These include the United Nations Conference on the Human Environment in
Stockholm in 1972 which recognises the right to an environment of quality that
permits a life of dignity and well-being (principle 1) and imposes a responsibility
to protect the environment (principle 5).  It also recognises the concepts of
intergenerational equality (principle 1) and of sustainable development (principle
5).  Other important international law instruments are the African Charter on
Human and People's Rights (adopted at Banjul in 1981) the World Charter for
Nature (1982) both of which recognised the right of people to environmental
integrity.

(6) One such example is the UN General Assembly Resolution 228 on the
Environment and Development of 1989.  The most  recent, the yet to be adopted
draft Declaration of Principles on Human rights and the Environment, identifies
the close relationship between human rights violations and environmental



degradation and declares human rights and an ecologically sound environment,
sustainable development and peace to be interdependent and indivisible.

(7) In pursuit of this concern the Commission has published several reports, known 
as the Ksentini reports.  See n.8 thereof.

(8) D Shelton, (Human Rights, Environmental Rights and the Right to an 
Environment Stanford Journal of International Law (28) 1991 103 writing in

1991 104 places the number at forty four.  However, a review of the United
Nations Reports:
2 August 1991 E/CN.4/SUB.2/1991/8
Commission on Human Rights: Review of Further Developments in Fields with 
which the Sub-Commission has been Concerned: Human Rights and the 
Environment.  Progress report prepared by Mrs Fatma Zohra Ksentini, Special 
Rapporteur, pursuant to Sub-Commission resolutions 1990/7 and 1990/27 
(Referred to as UN Report One):
2 July 1992 E/CN.4/Sub2/1992/7
Commission on Human Rights: Review of Further Developments in Fields with 
which the Sub-Commission has been Concerned: Human Rights and the 
Environment Progress report prepared by Mrs Fatma Zohra Ksentini, Special 
Rapporteur, pursuant to Sub-Commission resolutions 1991/24 (Referred to as 
UN Report Two):
14 August 1992 E/CN.4/sub2.2/1992/7/add: Review of Further Developments in
Fields with which the Sub-Commission has been Concerned: Human Rights
and the Environment.  Progress report prepared by Mrs Fatma Zohra Ksentini,
Special Rapporteur, pursuant to Sub-Commission resolution 1991/24. (Referred
to as UN Report Three): 26 July 1993.E/CN.4/Sub2/1993/7
Commission on Human Rights: Review of Further Developments in Fields with
which the Sub-Commission has been Concerned: Human Rights and the
Environment.  Second Progress report prepared by Mrs Fatma Zohra Ksentini,
Special Rapporteur. (Referred to as UN Report Four) reveals that fifty five
nation states guarantee an environmental right of some sort in their
constitutions.

(9) In the case of Damoda- Rao v  the Special Officer Municipal Corporation of
Hyderabad AIR 1987 AP 171 181.

--------------------------------------------------------------------------------------------------------
-



Local Call for an Environmental Right:

There has, in the last twenty years been a growing call amongst academic lawyers for
an overarching environmental principle by which we can measure other laws.  These
writers include Barend van Niekerk, (10) Peter Glavovic,(11) Denis Cowen(12) and,
more recently, Jan Glazewski.(13)  Whilst initially the call was for an environmental
ethic in fairly broad terms, increasingly a need was expressed for an environmental
right within a justiciable Bill of Rights, either for the benefit of humans, for the
environment or both.  More particularly in recent times, writers have stressed the
need for an environmental principle which would regulate all activities that may
impact on the environment and which would encourage the wise use of resources.
(14)  Section 29 of the Constitution is, to some extent, a response to this call,
although it is not a comprehensive answer.

--------------------------------------------------------------------------------------------------------
-
(10) The Ecological Norm in Law or the Jurisprudence of the Fight Against 

Pollution 1975 SALJ78.

(11) The Need for Legislative Adoption of a Conservation Ethic CILSA 1984 144 
and Human Rights, and Environmental Law: the Case for a Bill of Rights

CILSA 1988 52

(12) Towards Some Distinctive Principles of South African Law: Jurisprudential 
Perspectives and a Role for Legislation 1 989 THRHR (52)3.

(13) The Environment, Human Rights and a New South African Constitution'
(1991) 7SAJHR 167 (Referred to as Glazewski (1)).

(14) Glazewski (1) 184.
--------------------------------------------------------------------------------------------------------
-

ANALYSIS OF EXISTING ENVIRONMENTAL CLAUSE
The practical effect of section 29 is substantially affected by the question of the
application of the Constitution, which is dealt with in sections 7(1) and (2).(15)  In
particular, the issue of vertical or horizontal application is important.  It is therefore



necessary to make brief submissions in relation to this matter before analysing the
environmental clause.

Application

It is submitted that if the Bill of Rights has vertical application only, the
environmental right will be of limited value.  Further, this situation would create
absurdity and may also open the way for in the serious abuse of rights.  If, for
example, a court finds that permitting smoking in an office building infringes a non-
smoking applicant's right to an (occupational) environment which is not detrimental to
health and well-being, and the Bill applies only vertically, then the result would be
that employees within a state building would be able to enforce that right but
privately employed individuals could not.  Further, many activities which impact on
the right of the individual to a healthy environment are performed by private
individuals or companies and not the state. (16)

Section 29

It is useful to consider section 29 both in terms of what it is and what it fails to be.
With regard to its current formulation, the section is individually focused and
negatively phrased.  In its favour, the inclusion of 'well-being' allows for an extension
of the concept of environment beyond the mere physical, including the aesthetic and
cultural environment.  As for what it fails to say, there is an absence of recognition of
the importance of protecting the environment itself, (17) no duties imposed on the
state or people pursuant thereto, and no indication as to what the expression "well-
being" means.  Each of these concerns will now be discussed in
turn with comparative reference to environmental rights contained in other
Constitutions.(18)

--------------------------------------------------------------------------------------------------------
-
(15) As mentioned above, the issues of standing, the rights to information and

administrative justice are critical for the proper exercise of an environmental
right.  However, no detailed submissions in this regard will be made.

(16) Whilst it is arguable that this difficulty may be overcome in practical terms
by citing the organ of state responsible for failing to enforce laws which
protect the individual, this Constitutional remedy will only be available if a



law which governs the harmful practice exists, that the law imposes an
obligation on the state to act positively, that the wrongdoer is actually
contravening that law and that the state is, for what ever reason, not
enforcing the law.  Ideally, the section should allow an individual the right to
approach a court for relief if any right (and not only one guaranteed by the
Bill) was infringed.

(17)        If only to ensure continued human survival.

(18) For a more comprehensive comparison of environmental rights guaranteed
in other jurisdictions, see Glazewski (1) 1 72-1 78.

--------------------------------------------------------------------------------------------------------
-

Individually Focused:

Although environmental rights are ordinarily viewed as collective rights, section 29 is
framed as an individual right." Cachalia et al, (20) argue that, because the right does
not differ in any material way from a typical first generation right protecting citizens
from harm caused by the state, it is obviously enforceable as against the state. (21)

Negatively Phrased:

The negative clause within the section is strange and unsatisfactory.  Glazewski
suggests (22) that the effect of this clause is to imply some sort of minimum standard
of environmental quality rather than "guaranteeing a limitless and thus unrealistic
right to environmental integrity.” (23) It is submitted that this justification for framing
of the section is debatable.  None of the rights guaranteed by the Bill of Rights is
unlimited in that all are circumscribed in varying degrees by the limitation clause.
Almost without exception, all the other rights guaranteed are phrased positively, but
no one would argue that, for example, the Constitution enshrines an absolute right to
freedom.  As in the determination of all other rights, a court, when interpreting the
meaning of section 29, will have to weigh up the competing rights and interests at
stake in the particular circumstances.  Should a court be called upon to assess two
competing rights and one is phrased negatively, it may well be that the environmental
right will, on that basis alone, have to bow to the other right at stake.  However, were



it framed positively, it would compete equally with all other potentially competing
rights, without in any way conferring an unlimited right to environmental quality.

---------------------------------------------------------------------------------------------------
-

(19) Cachalia et al op cit  98.

(20) ibidi,

(21) However, since it imposes no positive obligations on the state it is only
enforceable against the state in so far as it guarantees a right to an
environment not detrimental to health or well-being.

(22) Jan Glazewski.  'The Environment and the New Interim Constitution'
SAJELP 1994 Vol 1(1)3 (referred to as Glazewski (2))5.

(23) Ibid.
--------------------------------------------------------------------------------------------------------
-

The other obvious disadvantage of this mode of framing the right is that it places no
positive duty on the state to improve the environment, but simply requires, by
inference, that the state does not actively harm individuals' environments .(24) It is
therefore submitted that the right should be phrased positively in order to ensure that
it is not rendered less important than other rights and so that a positive obligation will
be placed on the state to promote environmental integrity.

Inclusion of 'well-being':

Section 29 prohibits activity which may be detrimental to an individual's health or
well-being.  Whilst it is a relatively simple matter to determine whether a person's
health is being affected (25) it is considerably more difficult to assess objectively the
question of well-being and the Constitution does not define it.  However, it is clear
that the concept intends to import a notion of mental as well as physical health, and to
this extent is a positive inclusion, particularly if the courts elect to interpret it widely.
A practical and fairly topical example of the way in which this issue may be raised is
the St Lucia mining dispute.  Were the mining to proceed, it would be open to an



individual to approach the court on the basis that the mining of the area  impairs the
applicant's well-being. (26)

--------------------------------------------------------------------------------------------------------
(24) This is dealt with in more detail below.

(25) Although, in practical terms it may be difficult to establish a causal nexus
between the harm and the allegedly polluting activity.

(26) In reaching a decision not to allow the mining to occur, the review panel
relied, at least in part, on the argument that the mining of the dunes would
destroy the 'sense of place.' A similar value was recognised in the Indian
decision of Ambica Quarry Works v State Guqarat (an unreported decision
of the Indian Supreme Court made on 11 December 1986, referred to in RS
Pathak 'Human Rights and the Development of Environmental Law in India'
Commonwealth Law Bulletin July 1988 1171).  In this decision the court
found that preservation of a state forest served a larger interest of society
than upholding a contractual right to mine in that forest.

--------------------------------------------------------------------------------------------------------
-

What it should contain:

Some fifty four nation states now include some form of environmental right in their
Bill of Rights. (27) Of those, some twenty one place an onus on the state to protect
the environment in some way (28) , approximately six assign this duty to the
occupant(29) of the state to do (30) and a further fifteen national Constitutions place
environmental  obligations on both the state and persons.(31)   Future generations are
mentioned either directly(32) or indirectly(33) in at least nine national Constitutions.
In order to determine the most valuable formulations which could be included in
South Africa's final Constitution, it is useful to consider several of these clauses.

--------------------------------------------------------------------------------------------------------
------------
(27) D Sheldton, writing in 1 991 ('Human Rights, Environmental Rights and the

Right to an Environment' Stanford Journal of International Law(28) 1991 103
104) places the number at forty four.  However, a review of the United Nations



Reports: 2 August 1991 E/CN.4/SUB.2/1991/8 Commission on Human Rights:
Review of Further Developments in Fields with which the Sub-Commission
has been concerned.  Human Rights and the Environment.  Progress report
prepared by Mrs Fatma Zohra Ksentini, Special Rapporteur, pursuant to Sub-
Commission resolutions 1990/7 and 1990/27 (Referred to as UN Report One);
2 July 1992 E/CN.4/Sub2/1992/7 Commission on Human Rights: Review of
Further Developments in Fields with which the Sub-Commission has been
Concerned: Human Rights and the Environment.  Progress report prepared by
Mrs Fatma Zohra Ksentini, Special Rapporteur, pursuant to Sub-Commission
resolutions 1991/24. (Referred to as UN Report Two.);
14 August 1992.E/CN.4Sub2/1992/7 Commission on Human Rights: Review
of Further Developments in Fields with which the Sub-Commission has been
Concerned: Human Rights and the Environment.  Progress report prepared by
Mrs Fatma Zohra Ksentini, Special Rapporteur, pursuant to Sub-Commission
resolutions 1991 /24 (Referred to a UN Report Three).
26 July 1993, E/CN.4/Sub2/1993/7 Commission on Human Rights: Review of
Further Developments in Fields with which the Sub-Commission has been
Concerned: Human Rights and the Environment.  Second Progress report
prepared by Mrs Fatma Zohra Ksentini, Special Rapporteur. (Referred to as
UN Report Four) revealed that fifty five nation states guarantee an
environmental right of some sort in their constitutions.

(28) This group of countries includes Afghanistan, Angola, Chile, Greece, Malta,
Namibia,  the Netherlands and Thailand. (See UN Reports One to Four.)

(29) Alternatively, on people, to do so.  The significance of the distinction is
discussed below.

(30) Examples of countries which fall into this category include Algeria, Bolivia,
the Republic of Poland and the United Arab Emirates. (See UN Reports One to
Four)

(31) This group of countries include Brazil,  Burkina Faso, Ethiopia, Colombia,
India, the Seychelles and Spain (See UN Reports One to Four.)

(32) In the Constitutions of, inter alia, Brazil, Namibia and Papua New Guinea.

(33) By way of reference to sustainable development, as in the Constitutions of
Colombia and Portugal.



--------------------------------------------------------------------------------------------------------
--------------

Obligation on State

It is submitted that the most important goal of such an inclusion is to strike an
achievable balance between what is environmentally most desirable and what is
achievable.  The Brazilian Constitution imposes an extensive and detailed collection
of specific obligations upon the state in relation to the environment. (34) Such detail
has the advantage of avoiding vagueness.  However, it also has some disadvantages,
in that a litigant may face defeat in the protection of an environmental right which is
not specifically listed on the grounds that it does not form part of the right relied on.
It also suffers from being difficult to comply with in fiscal terms and therefore
potentially not very meaningful.(35) On the other hand, there are a number of
Constitutions which place no obligation on the state at all to preserve the environment
or natural resources.(36) However, of the fifty four nation states which have seen fit
to guarantee an environmental right, the majority have made explicit the obligation of
the state to conserve the environment.

--------------------------------------------------------------------------------------------------------
-------------
(34) In Article 23 of the Brazilian Constitution.  The duties include the necessity to

preserve and restore ecological balances, define specially protected areas,
require environmental impact assessments to be carried out in relation to
activities which are potentially harmful to the environment and the obligation to
promote environmental awareness through education.

(35) The Colombian Constitution is similarly detailed.  A range of environmental
obligations are imposed on the state in articles 49 (which deals with public
health and environmental protection), 79 (which guarantees a healthy
environment, the right to public participation in decisions which will affect the
environment and requires the state to protect biological diversity and promote
environmental education) to mention but a few.

(36) Such Constitutions include Article 23 of the Constitution of the United Arab
Emirates, Article 71 of the Republic of Poland's Constitution and, of course,
section 29 of our own Constitution.



--------------------------------------------------------------------------------------------------------
--------------

Obligation on Individuals

In addition to imposing an obligation on the state to have regard for the environment,
many states also impose a duty on individuals to do likewise.(37) The single most
significant consequence of including in an environmental clause an obligation on
individuals to protect the environment is that it would, to a large extent, overcome the
problem of horizontal application.  Such an obligation would ensure that polluters
would be precluded from damaging the environments of other people.  Further, if
individuals were obliged to conserve the environment, there could be no question that
there would follow both an obligation on persons, both natural and juristic to use
natural resources sustainable.

There are, of course, some formulations of such an obligation which would achieve
this more effectively than others.  The Indian Constitution, (38) for example, imposes
a duty on 'every citizen to protect and improve the natural environment ... and to have
compassion for living creatures.' This particular obligation has two disadvantages.
Firstly, a polluting non-citizen would not be bound by the provisions of this section.
Secondly, it could be convincingly argued that a jurisdic person would escape
obligations on the ground that it does not have citizenship and cannot feel
compassion.  It would therefore be preferable to make reference to the duties of
people (39) and to avoid reference to obligations which are peculiarly human.
Further, it could be argued that juristic persons cannot exercise an environmental
right and may then seek to escape a correlative duty to preserve the environments.
(40)

lntergenerational equality

At least nine national Constitutions make explicit reference to the rights of future
generations to enjoy the right to an environment or to the exploitation of natural
resources.(41) Others make oblique reference to the rights of unborn generations by
requiring the wise use of natural resources.(42)  Glazewski(43) points out that this
reference serves to incorporate the important notion of sustainable development.  It is
submitted that the inclusion of this concept within the environmental clause is
essential for environmental integrity and, ultimately, human well-being.



--------------------------------------------------------------------------------------------------------
-------------
(37) Such states include Brazil, Colombia, Haiti, India, Korea, Mongolia, the

Seychelles and Spain.  See UN Reports Two, Three and Four.

(38) Article 51 A(g).

(39) An alternative reference could be to 'every inhabitant', as is the case in the
Constitution of Bolivia (Article 137), or to 'everyone' the expression used in,
inter alia, the Brazilian, Spanish and Hungarian Constitutions (Articles 23 and
45 and Section 18 of those Constitutions respectively.)

(40) Such an argument may be based on section 7(3) which extends the right to
juristic persons insofar as the nature of the right will permit.

(41) These countries include Brazil, Colombia, Guyana, Iran, Namibia and
Portugal.

(42) Such states include Bulgana

(43) Glazewski (2) 6.
--------------------------------------------------------------------------------------------------------

--------------

All Aspects of Environmental Conservation

In conserving the environment, it is important that consideration is given to all
aspects of environmental management.  It is therefore essential that mention be made,
not only to the sustainable use of natural resources (as is the case in many
Constitutions), but also to the proper management of waste, to the minimisation of
pollution and to the evaluation of environmental factors when making land use
decisions.  If these duties, included in this formulation of the right, are upheld, then
the entitlement to a sustainable and healthy environment will be realistic and
attainable.

STATE/PROVINCIAL JURISDICTION



Lastly, apart from the content of the environmental clause there is one important
environmental consideration which must be addressed in a final Constitution, namely
the question of national vs provincial jurisdiction over the environment. (44)

In terms of Schedule 6 of the Constitution, the environment is designated as a matter
over which provinces may legislate.  Notwithstanding the fact that section 126 allows
central government to override provincial legislation in the interests of, amongst other
factors, the environment, it is submitted that the environment should be removed from
this schedule.  It
is contended that it is desirable that uniform standards and requirements (set by
central government) apply to the environment, although it is recognised that central
government ought to delegate functions, including enforcement, to provincial
governments.  A failure to legislate centrally may lead to interprovincial competition
at the expense of the environment Provincial control of this issue may cause
economic hardship for enterprises which operating in more than one province or
whose operations straddle two provincial borders.  Finally, South Africa has become
a signatory to a number of international environmental convention.  It is therefore is
essential that central government is empowered to enact the necessary legislation to
order to comply with the obligations imposed by these conventions.

--------------------------------------------------------------------------------------------------------
--------------
(44) It is recognised that this issue may not fall within the competence of Theme

Committee Four.  If it cannot be dealt with in this forum, the Committee is
requested to refer it to the relevant Committee or body.

--------------------------------------------------------------------------------------------------------
--------------

CONCLUSION

It is submitted that the right to a healthy environment is fundamental, is an essential component
to the right to life and should be retained in the final Constitution.  However, for the reasons set
 out above, it should be reformulated in the manner set out on page 1.

ENVIRONMENTAL LAW ASSOCIATION
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10 April 1995

RE: SUBMISSION FROM THE HOLISTIC MASSAGE PRACTITIONERS
ASSOCIATION

I write to you on behalf of all the members of HMPA to request that the new constitution should
include the right of Individuals to be able to exercise freedom of choice with regard to their health
care - that they are able to choose which practitioners they wish to consult, which therapies they
wish to use and what medication they wish to take.

Over the years, we have seen the horror story enacted by the medical monopoly in the United
States, In South Africa and elsewhere, with vested financial interests suppressing natural, non-
intrusive health care.  The Food and Drug Administration In the United States, with legislated
unbridled power, has become an example of such gross monopolistic abuse. necessary to protest to
congress in order to bring about compromise legislation.

Health care encompasses a great deal more than allopathic medicine, Indeed, for centuries, mankind
relied, with great success, upon herbs and other natural medication and practices, until the medical
monopoly came along and outlawed then all.

The time has cone in South Africa for all therapies to coexist, and for people to have freedom of
choice over their health care, and for this to be written into the constitution.

Our Association represents 93 practising therapists with thousands of clients, all of whom
appreciate the value of complementary therapies and natural medication, in addition to conventional
medicine.

BRIONY ESTERHUYSEN - SECRETARY



THE ENGLISH ACADEMY OF SOUTHERN AFRICA

 12 January 1995

I hereby submit certain requests and suggestions to do with the Transitional Constitution.

1 . The omission of a religious preamble of the kind that the old constitution had is to be
welcomed.  The aim must be a secular constitution offering equal protection to all religions
(in Oliver Cromwell's phrase, "a good constable to keep the peace in the parish").  This is
the state's job.  The previous constitution was based on a faulty conception of a Christian
state.

2. The new constitution must be made known in draft form, section by section as each is
drafted, for public scrutiny and debate, in good time for criticism to be made.  Transparency
must be more than a word.

3. 14.1 Academic freedom.  The addition of this specific freedom among the broader freedoms
of conscience is greatly to be welcomed but is limited.  The four freedoms which have been
fought for in the history of this country are the freedoms of who to appoint, who to teach,
what to teach and how to teach.  In other words the struggle for academic and therefore of
research and expression of individual academics, but certain aspects of university autonomy
of the right of university governing bodies to see to their own affairs.  It would be highly
ironical if the same struggle were to take place in a new South Africa and the ANC as the
strongest political party.  The argument flows, therefore to 247(2).  There was a clause in
an early draft of the Transitional Constitution allowing the government to change the
powers of university controlling bodies of which (247(2) is an amendment.  Even 247(2), as
it stands, offers only slight protection from the wrong kind of government control of
universities.

Universities should be regarded as essential institutions in any sound democracy, so the
general theme of democracy is relevant here, as well as the theme of fundamental right to
freedom of conscience.  A government's relationship with the universities is one of the
touchstones for assessing the democratic health of a state, as witness the fate of both
academic freedom and university autonomy in recent history under both fascism and
Marxism.  In South Africa the first struggle of autonomy took place in the late 1950's but
continued intermittently up to as late as 1987 when a financial clause was used to try to
compel certain universities to conform.

4. Religion and Censorship. 14.1 and 1 5.1



grants freedom of artistic creativity and freedom of the press. 14.1 grants freedom of
religion and in my remarks in 1 /. I talk of the need for the state to offer equal protection to
all religions.  The possibility of clashes is obvious.  An example is the banning at the
moment in South Africa of a major modern novel at the insistence of a certain religious
grouping, the novel being The Satanic Verses by Salman Rushdie.  A parallel from earlier
literary history is the placing of Ulysses by James Joyce on the Index by the Roman Catholic
Church, a banning that has long been lifted.         It is suggested that the protection of rights
to beliefs and rights to particular forms of worship and church organisations do not
constitute a total ban on criticism or individual artistic or theological or philosophical
insight.  The classic statement in English on this theme is John Milton's Areopagite, (1644)
directed against a Puritan parliament (his own side) during a time of civil war and great
ideological stress.  The framers of the constitution should consider these issues as courts
will, in the future, have to make decisions about them.

5. Language Rights (Section 3) The use of a language depends on the number of mother
tongue speakers or on the general functions of a language in society as a whole.  Section
three calls for equal use of all languages declared official.  Elsewhere in Section 3 language
rights are subjected to the test of practicality.  Some more thought is needed here, but it is
emphatically not suggested that any of the present eleven official languages should cease to
be official.  Equal use, however, for all languages, is impracticable.  Nevertheless, the
speakers of minority languages must be protected in their dealings with the state and have
the right to instruction in the mother-tongue as a subject and as a medium of instruction at
least in the early years, if the parents want it.

In the provisions for the Pan South African Language Board there might be a clash between
the duty laid on the Senate (3. 10a) to establish the Board and the question of which
Minister should be responsible for the Board and its funding: where does the buck stop?

At the moment it would appear that the Ministry of Culture Arts Science and Technology is
responsible, as the Deputy Minister of this department opened the conference in May that
discussed the Board.  The question of responsibility must be settled.  What is the role of the
Senate vis-à-vis the Pan South African Language Board?

8. Language and Education (31 and 32)

32b. talks of the right to instruction in a language of choice.  Is medium of instruction
meant or instruction in a language a subject?
Both could be important rights.  The phrase instruction in is ambiguous.

Naturally, the language used as a medium of instruction in a school may also be taught as
one of the subjects in that school - in fact this is highly desirable.  The right of a pupil or of
a pupil's parents to choose the medium of instruction is obviously very basic and significant.
The desire for instruction in a significant language as a subject while compelling, could also
result in a wide range of impracticalities.  The right to be taught one's mother-tongue as a
school subject is important.



In general, the constitution avoids laying down which languages should be taught in
schools.  This is wise.  It should be left to local education authorities, even local
communities and schools, and market forces should be allowed to operate, within the broad
scheme of the constitution.



2 November 1994

Re-Legalise Hemp/Dagga: An Open Letter to the State

Ahoy Brethren and Sistren!

Yes, that means you!  Whether you're a police, magistrate, prison warder, prisoner, lawyer, doctor,
judge, housewife, househusband, worker, Rasta, butcher, baker, candlestickmaker, unemployed,
environmentalist, politician, farmer journalist, man or woman, young or old, or any ordinary citizen
of the New South African, this concerns you!

This is an "open letter" to the state but as an open latter it is meant for all to read as it concerns us
all.  It is being published to coincide with a peaceful and legal public demonstration in Paarl on
Saturday 5 November to the magistrate's court where this document is to be handed aver to
representatives of the SAP, SANAB, the Correctional Services, and chief magistrate.

There have been a number of marches in recent times to relegalise hemp/dagga including in Cape
Town (Cape Times 16/7/90), Knysna (23/7/93 and 94), and now Paarl!  This tide to 'free' one of
God's creations, hemp/dagga, from of about 45 years of banning must be seen content of: * many in
the medical profession calling for the legalisation or decriminalisation of dagga including Dr.
Frances Ames at UCT (Cape Style October 14 page 43),(there is no clear evidence that
hemp/dagga is addictive nor has permanent physical damage been demonstrated nor is there such a
thing as a "dagga overdose"); *the admitted failure of the police’s war an drugs (Sunday Times
16/5/93); *and the trend in, for example, England from which we take so many of our cues, Where
it has been decriminalised and is grown for rope and tree-free paper (Burger 19/7/93).

Hemp/dagga was only declared a weed in South Africa as recently as 1737 and the funny but sad
thing is that no medical trials were conducted on hemp/dagga or used to justify its banning so one
wonders why it was ever banned in the first place!  Its re-legalisation will be advantageous to
everyone as it has numerous beneficial and documented USES including, medicinal and therapeutic
(e.g. glaucoma and nausea. treatment of chemotherapy patients), nutritional (for human and
animal), industrial (fuel, oil, long lasting rope and fabric), economic (state revenue, jobs)
environmental and social..

But the public protest in Pearl is not just about these advantages of hemp/dagga, nor is it just
about the recreational use of a joint and getting stoned!  Above all it is a human rights issue Lives
are begin destroyed not because of hemp/dagga but precisely because it is illegal'.

How is this possible? Simple! Traditional healers use hemp/dagga, Rastafarians use it in religious
rites and millions of recreational users smoke it, yet as the law stands now, if arrested they are
sentenced to jail   The result: innocent people often the sole breadwinners of their families
languishing in prison so whole families are destroyed!  And for what? Only because we have archaic
laws telling us hemp/dagga is illegal.



According to Clause 14 of the new constitution "Every person has the right to freedom of
conscience, religion, thought, belief and opinion".  This means ailing someone for a so called crime
associated with hemp/dagga is an abuse of human-rights.

Re-legalisation would benefit both state and citizen.  The state could concentrate on catching real
criminals and taxpayer's money would be saved as less people would be imprisoned.  The hardened
criminal element associated with things illegal would also be removed, Remember AI Capone?  He
would not have been a successful gangster if alcohol had not been prohibited in the United States.
Prohibition only leads to corrupt dealers and corrupt police because it means big money.  It really
does happen: "Policemen in court over dagga" (Argus 914/94), "Bewaarders aangekla in
daggasaak" (15/9/92).  Prohibition only boosts crime as it restricts supply and thus raises the price
of hemp/dagga, making it a viable business for the dangerous criminal element.  Hemp/dagga
seizures only boost the profits of those whose supplies have not been seized and there is always
someone to fill the shoes of those jailed.

HEMPSA's call for the re-legalisation of hemp/dagga will have the following
benefits for all South Africans

* Social:

1. human rights should be protected in accordance with the new
constitution which enshrines freedom of conscience and religion but this is
not presently the case as e.g. Traditional healers and Rastafarians are jailed
for practising their faith when using hemp/dagga in religious rites;

2. family unity would no longer be destroyed by the unnecessary
imprisonment and persecution of 'prisoners of conscience' who are often the
sole breadwinners of their dependants;

3. the removal of gangsterism and dangerous criminal elements
associated with prohibition will be stamped out. 4. the lung standing cultural
USE of hemp/dagga in traditional African cultures will be re-established (No
society has ever collapsed because of hemp/dagga use). 5. increased freedom
through education in our society as myths often believed by professionals
such as doctors or police (eg hemp/dagga loads to violence) will be
dispelled.

* Economic:

1. eradicate the waste of tax-payers money spent on innocents
languishing in jail (At R43/day this adds up to millions of rands which could
be used to provide jobs in a hemp/dagga industry);

2. police can focus on catching dangerous criminals;



3. government revenue;

4. economic growth

5. job creation;

6. foreign exchange from hemp products

* Industrial:

1. oil ( far lighting and as a drying agent in lacquers and thinners and
fuel (methanol)
2. rope and fabric (for clothing) more durable than that of any other
natural fibre;

3. tree-free paper (four times as much paper can be obtained from
hemp/dagga than from trees an the same surface area);

* Environmental:
1 re-legalisation will stop environmentally harmful practises pointed out by
the Wildlife Society in its annual policy statement of 1991 including

i. harmful pesticide use in police operations and
ii. the police compelling hemp/dagga growers to move into

environmentally sensitive areas such as remote indigenous forests;

2. tree-free paper (four times as much paper is obtained from one acre
of hemp/dagga compared to one acre of trees). 3. biodiversity maintenance
and

4. the greening of South Africa as hemp/dagga is a suit enricher and
stabiliser

5. Integrated Pest Management and intercropping using companion
planting provides more ecological stability than monaculture (one crop
farming) especially with e.g. cabbages.

Medicinal and therapeutic:

1. Ashma relief



3. glaucoma treatment;

4 nausea relief (for cancer patients undergoing chemotherapy and AIDS
related illnesses).

5. epilepsy, multiple sclerosis, back pain and muscle spasms;

6. antibiotic, antibacterial treatment (far e.g. gonorrhoea I herpes
treatment);

7.arthitis, herpes, cystic fibrosis, rheumatism;

6. lung cleaner and expectorant

9. Insomnia relief and tranquillisers;

10. Therapeutic emphysema potential

11. Stress and migraine relief, depression treatment:

12. Appetite stimulant (e.g. anorexia);

13. Saliva reduction (e.g. for dentistry)

* Nutrition:
1. Hemp/dagga seed has the highest percentage of any plant
in essential fatty acids,
2. the complete protein in Hampstead gives the body all
essential amino acids and has the lowest percentage of saturated fats.

With all these beneficial uses of hemp/dagga how can the banning of this
wander-plant be justified?

Tell us how you feel!

HEMPSA: Help End Marijuana Prohibition in South Africa.

So what are our demands"

We, members of the Paarl community, concerned citizens, families and
friends of those jailed for so-called crimes related to hemp/dagga
Rastafarians, members of the Universal Movement of Rastafari,
environmentalists, members of HEMPSA, those absent because of feared
victimisation and intimidation and all present at the public demonstration



through the streets of Paarl on this day Saturday 5 November 1994 demand
the following as cur God-given and unalienable human rights:

1. The re-legalisation hemp/dagga;
2. The release of all those incarcerated fur go-called crimes related to
hemp/dagga as "prisoners of conscience” 3. A reply to this open letter
handed over to state representatives at the magistrate's court an 5
November.

What can I do?

As this "open letter" to the state is being handed aver to local civil servants
and as the above demands cannot be met overnight we make the following
recommendations and demand they be addressed immediately:

l. Employees of the state apply for the establishment of an official
Commission of Enquiry into the re-legalisation of hemp/dagga.
2. Establish a moratorium on arresting and sentencing
individuals for anything hemp/dagga related until the Commission of Enquiry
has been completed.  This is not a call to break the law but a
recommendation for a 'go slow' cm this delicate issue.

3. The beliefs of Rastafarians be respected i.e. the right to wear
dreadlocks in prison (Rastafarians take their instruction to wear dreadlocks
from the vow of the Nazirites in Numbers Ch. 6.

the right to food prepared according to their beliefs an is the case
with other forms of belief such as those held by Muslims and Jews.
4. Write to your member of parliament and tell him/her what You feel.
5. Reply to HEMPSA and tell us how you feel.
6. Circulate this open letter.

Guidance!

Prince Dubby aka Oliver Hohn
HEMPSA



SUBMISSION THEME COMMITTEE 4 (Constitutional Principals and entrenched Bill
of Rights

In this brief submission I want to ask attention for a constitutional clause on the status and
hierarchy of international human rights norms.  I can refer to numerous authorities to support this
and have exhausitively done so in a dissertation entitled: The Applicability of the International
Human Rights Norms to the South African Legal System - with specific reference to the Judiciary
Leiden 1993.  Perhaps I may be granted the opportunity to expand on it some time in future (with
less time restrictions).

Human rights are finally a reality in our Constitution.  However, in my opinion chapter 3 of the
Constitution is not going far enough.  One particular are is the exact status of the international
human rights treaties signed and ratified by the South African State.  This brings into play the other
element rights viz the international law element which has to operate alongside the national
element.

The relevant clause in the present Constitution is article 35.(1):
In interpreting the provisions of this Chapter a court of law shall promote the values which underlie
an open and democratic society based on freedom and equality and shall, where applicable, have
regard to public international law applicable to the protection of the rights entrenched in this
Chapter, and may have regard to comparable foreign case law.

A number of international human rights treaties have been signed by the South African State.  The
next steps will be to ratify it, to give effects to its provisions and thereafter to report to the United
Nations on the progress of its implementation.  South Africa should proceed to the ratification
stage in 1 995.

The following international human rights treaties were signed by the South Africa
State already:
1. the International Covenant on Economic, Social and Cultural Rights of 1 966.
2. the International Covenant on Civil and Political Rights of 1966
3. the International Convention on the Elimination of All Forms of Racial
Discrimination of 1 965
4. the Convention on the Elimination of All Forms of Discrimination Against



Women of 1979
5. the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, and
6. the Convention on the Rights of the Child of 1989

Conventions 1-3 were signed by Pres.  Mandela and 4-6 by the previous
government in 1993

The signing and ratification of these international treaties constitute clear obligations.  See for
example article 2(2) of the ICCPR (international Covenant on Civil and Political Rights):

'Where not already provided for by existing legislative or other measures, each State Part to the
present Covenant undertake to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such legislative or other
measures as may be necessary to give effect to the rights recognized in the present Covenant.'

The norm for the Constitutional process should therefore be the international treaties.  It follows
thus that the hierarchy and status of the international human rights treaties should therefore be (end
pg 1) established in the constitution.  I present the US Constitution as an example of the power of
such constitution provision:
Article V] provides, inter alia, that, 'this Constitution, and the Laws of the United States which shall
be made in Pursuance thereof; and all the Treaties made or which shall be made, under the
Authority of the United States, shall be made the supreme Law of the Land.'(emphasis added).

In my opinion it is largely due to the potential impact of this article on the racial discriminatory
legislation in the USA that the country refused to sign any international human rights and is still
resisting the effect on international human rights.  Had the US ratified the treaties the eradication of
racial discrimination would not have exacted such high price particularly in terms of lives.  Perhaps
a brief reference to former Pres.  Carter may be more explanatory:

On 8 June 1992 the American government finally ratified the ICCPR.  In his response former US
President Carter states that ratification of the ICCPR provides an excellent opportunity for the US
to strengthen civil liberty provisions in domestic legal codes and affirm that international standards,
such as treaties, prevail as the law of the land.  It also induces the US government to examine more
closely the reasons for the upheaval that has shaken the US in the wake of the Rodney King verdict.



He immediately relates the ratification to the 'immediate attention' that racial discrimination, police
brutality and the inadequate response from the federal government to this problem, and the
economic and social marginalization of African-Americans and other minorities, demand in the US.

Carter however deplores the fact that the US has not yet ratified several other widely accepted
human rights treaties, including the International Covenant on Economic, Social and Cultural
Rights.  Opposing this second covenant implies that 'governments have no obligation to safeguard
the rights of their citizens to jobs, education, housing and an adequate standard of living.' The other
treaties are the American Conventions on Human Rights, which Carter signed in May 1977 but
which are still not ratified by the US, the Convention on the Elimination of ALL forms of Racial
Discrimination of the Rights of the Child has also not been signed by US.

I am not advocating an exact replica for the SA Constitution, I am putting it up for discussion.  SA
has signed those treaties, it wants to become a respected member of the international community, it
will therefore have to ratify the treaties and the question will then be: what is the status of these
treaties?  Will it merely interpretative as the present article 35(1) would have us believe, or should
it become more in line with international developments?

Present day international human rights law is merely saying that since its inception in 1945 with the
UN Charter, the Universal Declaration in 1948 and all the human rights treaties that developed till
today, that an enormous development has occurred in this field, that South Africa would do well to
draw from this experience and expertise.

What has happened basically is the remarkable development since World War 11 of a dialectic link
between international law and domestic law, with the domestic legal order opening itself to
international obligations.  What this development therefore indicates is an increase in the
international obligations.  What this development therefore indicates is an increase in the
international element in the 'dialectic link' with the internal order.  In my opinion, the framers of a
new constitution would therefore be well-advised to seriously take into consideration the
development of this dialectic link. (end pg 2)

In conclusion may I add that these international human rights treaties embodies rights and freedoms
granted to citizens of States Parties by the international community.  I do not think that South
Africa has any intentions of depriving it citizens of these rights struggled for at international level.



I wish you all the best in your crucially important work.

DANNY TITUS
SANDTON, 12 JANUARY 1995



ENTRENCHMENT OF FAMILY RIGHTS IN THE NEW SOUTH AFRICAN CONSTITUTION

The International Federation for Home Economics (IFHE) was one of the NGO's which, as early as 1982, had
taken the initiative of proposing the proclamation of an International Year of the Family (IYF) by the United
Nations.  Both the International Federation for Home Economics and the Home Economics Association for
Africa (HEAA) to which the Home Economics Association of Southern Africa (IHEASA) is affiliated, were
presented with The International Year of the Family Testimonial of the United Nations during the World NGO
Forum on Launching the International Year of the Family, held in Valetta, Malta during December 1993.  This
was done in recognition of these NGO's important contribution towards the cause of families.

The following resolution concerning the International Year of the Family was adopted at the Second National
Congress of the Home Economics Association of Southern Africa, in Bloemfontein, during July 1993:

Be it resolved that during 1994 International Year of the Family home economists at national and local level:

promote the family as the smallest democracy at the heart of society; increase awareness of family
issues.,
strengthen the family’s ability to meet its own needs; initiate programmes and projects to further family
well-being and quality of life; emphasise family responsibilities and resource management.

The Home Economics Association of Southern Africa in co-operation with the
Department of Home Economics, University of Stellenbosch, recently held a symposium
in celebration of the International Year of the Family with the theme The Family and
Democracy (Appendix 1).  Discussions during the symposium, especially in the sessions
addressed by Prof HC Viljoen (Appendix 2) and Prof G Erasmus of the University of
Stellenbosch, brought to light that the new Interim South African Constitution, that comes
into operation during 1994, the International Year of the Family, does not constitutionally
recognise or safeguard the concept of the family.  The family (all types and sizes) is the
fundamental nucleus of society and should be protected by society and the State.  Many
countries have clauses on the family in their Constitutions.  The constitution of the former
USSR, states unambiguously: “The family enjoys the protection of the State'.  The
Constitution of the Islamic Republic of Islam states: ,“The family being the fundamental
unit of the Islamic society all laws, regulations and program which pertain to it shall
facilitate the establishment of she family and she stability of family relationships...'

The document Guiding Principles on the Family, published by the United Nations Non-



Governmental Organisations Committee on the Family Appendix 3), stresses the fact that
the family as the basis of society, is a powerful agent for social, political, economic and
cultural

change and a potential vehicle for development.  For this purpose, policies and
appropriate legislation for the promotion and strengthening of families should be a
priority concern of national governments.  It is also of importance to take note of the fact,
that one of the earliest statements about families is contained in the Universal Declaration
on Human Rights, which states that "the family is the fundamental group unit of society
and is entitled to protection by the State’.

The disruption of family life in South Africa during the past decades, necessitates
Government’s involvement to protect and preserve a satisfactory family life for all
individuals.  According to the Reconstruction and Development Programme, one of the
focus points will be the reconstruction of family and community life by prioritising and
responding to the needs of families.  However, the Interim South African Constitution
only entrenches individuals' rights and no reference is made to family rights and
responsibilities.

Bearing in mind the importance of the family as the basic unit of society and also of
families' potential in restoring the fabric of society in this country, the Home Economics
Association of Southern Africa urgently requests you to consider the inclusion of the
following proposed articles as part of the section on Fundamental Rights in the new
South African Constitution:

Children

Every child shall have the right to grow up in a healthy, stable and safe family

environment.

Family
1. Every person shall have the right to be part of a healthy, stable and safe family

environment that will foster the rights of each of its members.

2. The family as nucleus of society shall have the right to;

a) an adequate standard of living to meet its basic human needs
b) physical, mental, spiritual, ethical, cultural and social development of its members.



3. All disadvantaged families shall have the right to support and protection to
overcome their adversity.

4.     All families shall enjoy the protection of the State.

We trust that our proposals will meet with serious consideration.
Thanking you in anticipation

PROF AS VAN WYK

PROF E BOSHOF'F



23 January, 1995

ENVIRONMENTAL RIGHTS

In response to the call for contributions towards formulating a new Constitution for South Africa, the Habitat Council
would like to make a submission on environmental rights.

In 1993 the Habitat Council, with the cooperation of the C" Environmental Tmst and the Environmental Law Association
of South Africa, conducted a series of workshops on environmental rights.  A large number of organisations participated
in the project.  The resulting environmental rights clause proposed for the interim Constitution was submitted as a full
document to the Negotiating Council at Kempton Park in September 1993.  The document contained the proposal,
explanatory sections and dissenting viewpoints.

In our opinion the clause, which appears in Article 29 of Chapter 3 of the interim Constitution, Fundamental Rights,
does not reflect fully the spirit of what we believe should be included.

The right of every person to 'an environment which is not detrimental to his or her health or well-being' is correctly
entrenched in the interim Constitution.  However, we believe that, in addition to this basic right, there should also be an
entrenched notion of responsibility.  We do not agree with the suggestion of the South African Law Commission that the
term 'well-being' implies a duty to protect the environment.  We believe that, to give adequate guidance to the courts,
the issue of responsibility should be clearly stated.  It is with this in mind that we would like to re-submit our proposed of
September 1993 as follows:

'Every person has a right to an environment which is not detrimental to health or well being and has the duty to protect it.
And to assist you in understanding the arguments in favour of our proposal, we would like to re-submit a copy of our
proposal in full, as we submitted it to the Negotiating Council in September 1993.  It accurately reflects the sentiments
of those who participated in the process of drawing up our proposal, and it still reflects our current views.

If there is any way in which we can assist you, please do not hesitate to contact us

WOUTER VAN WARMELO

Executive 0fficer

PROPOSAL FROM A GROUP OF NON-GOVERNMENTAL
ORGANISATIONS

September 1993

ENVIRONMENTAL RIGHTS IN THE NEW CONSTITUTION

INTRODUCTION



These proposals are a synthesis of a series of workshops held in Durban, Johannesburg and Cape Town
during the week beginning 3 May 1993 under the auspices of the Habitat Council, with the assistance of the
Environmental Law Association of South Africa and the Cape Environment Trust (Captrust).  A total of 65
participants, belonging to 46 non-govemment organisations, took part and a further 63 were invited but could not
attend for various reasons.  Participants provided individual expertise, and had not received a mandate from their
organisations to represent them.  Each of the workshops provided the opportunity for environmentally aware
individuals to draw up consolidated proposals under the guidance of legal experts.  Dissenting views were also
recorded.  A fourth workshop was conducted on 7 May 1993, during which legal experts under the guidance of
"environmentalists" synthesised the various proposals emanating from the workshops.

A draft proposal was drawn up and circulated to the 128 organisations originally invited to participate.  Wide
ranging and often divergent comments were received which were taken into account in the drawing up of the final
document.

This document comprises the final proposal.

Although this proposal does not reflect the views of the environmental NGO movement as a whole, it does
reflect the results of extensive work by those NG0s which participated in the project.

The overall purpose was to provide the constitutional negotiating process which is currently underway at the
Multi Pa!ty Forum with a motivation and suggested clauses for the inclusion of environmental provisions in a new
constitution and/or bill of rights.  There was a fairly wide divergency of opinion, mainy because the nature of
environmental concern is very broad.  Nevertheless, we feel that this document fairly represents the synthesised
views of those who participated.

There was a strong feeling that environmental factors have such a vital role in shaping the new South Africa,
that not only should a constitution contain a set of environmental principles, but also that the constitution and/or bill
of rights itself should be subject to such principles.  This idea emanates from the Draft Bill which preceded the
current Environment Conservation Act (Act No 73 of 1989) which made all laws subject to the environmental
provisions set out in the Draft Bill.  The approach agreed on however should be that the inclusion of environmental
provisions in that bill of rights would be the best way to achieve the general objective, which is to ensure a greater
status for environmental concerns in the new South African dispensation.

There was much debate around the question as to how wide the environmental provisions should be and
specifically on the definition of the environment.  The former has relevance to the question whether environmental
provisions should recognise that many South Africans do not have access to basic services and amenities such as
clean running water, satisfactory energy sources, sewage services, food and shelter.  The workshops
acknowledged that constructing environmental rights in a narrow sense without cognisance of a right to these basic
amenities would render environmental provisions meaningless.  This document proceeds on the basis that other
parts of the bill of rights will include provisions relating to these socioeconomic rights such as a humanely adequate
standard of food, clothing, shelter, education, basic medical care and decently remunerated employment.  Although
such a basic socioeconomic right has not been included here, they are regarded as being a necessary prerequisite
and enjoying as much, if not more, importance than the environmental rights and related provisions advocated here.



Many commentators felt that "environment" needed to be defined ' others felt similarly unhappy about a lack
of specific mention of the built environment, or historical and cultural resources in certain contexts.
We acknowledge these deficiencies but must point out that "environment" is extremely difficult to
define.  The problem was canvassed extensively in the working groups without an acceptable
solution being found.  Legal academics have researched the question and have failed to come up with
a satisfactory definition.  We have accordingly simply referred to "the environment" and only in a few contexts
refer to the built or historical environment.  We feel that specific legislation and the courts will
develop the definition as the context demands.

Commentary was received from some quarters that the first draft as a whole was too
anthropocentric and that rights of the environment per se were neglected.  While this school of
thought, ie that the environment should have rights has been supported by some legal philosophers,
it has not found its way into any legal system to the best of our knowledge.  We have sympathy for
this view but feel it is not practical to lobby for it at this stage.

Many also felt that the draft emphasized rights and not enough attention was paid to
environmental duties.  We acknowledge this and have adjusted this second draft accordingly.

We have retained the division of a fundamental environmental right and directive principles from
the first draft.  We believe that the former should be in the form of a substantive right (and duty) while
the latter is more in the nature of policy setting in the administrative sphere.  No major problems
appeared from the comments in this regard.

Many commentators did not seem aware that the directive principles are in the nature of policy
guidelines and not substantive, self executing laws.  In other words, the first draft should have
emphasized that the inclusion of these clauses will oblige the State to pass specific legislation in this
regard.

This document also proceeds on the basis that a bill of rights will contain a general circumscription
clause along the following lines: 'This Bill of Rights guarantees the rights and freedoms set out subject to such
limits as can be demonstrably justified in a free and open social democracy' (Corder et al A Charter
for Social Justice 1993).  It also proceeds on the basis that a bill of rights wifi be able to operate both
in a vertical and horizontal manner.  By the former we mean that future legislation will be tested
against the bill of rights and by the latter we assume that specific infringements of the bill of rights by
the state or citizens can be the subject of legal challenge.



This documents proceeds on the assumption that a new constitutional dispensation will include
both a constitution and a bill of rights.  It also assumes that the latter will contain both fundamental
rights and directive principles.  We emphasise that this is an assumption and that the final result may
be different.  We have drafted the clauses however on the basis that they could be adapted to suit
the final form and format of a new constitution and/or bill of rights.

Compiled by W van Warmelo and J Glazewski
Cape Town

September 1993

------------------------------------------------------------------------------------------------------------

Preamble (To the Constitution)

RECOGNIZING that South Afnca is a country with a nch and diverse heritage of natural, human and social resources

RECOGNIZING that a satisfactory balance must be sought between respect and care for the enwron,ment on the one hand and
economic development on the other.

ACKNOWLEDGING that environmental degradation is a senous and ongoing phenomenon which has been exacerbated by historical
policies

ENCOURAGING the development of the environment ethic, the holistic and integrated management of the nation's resources and a
social structure which grants all fair and equitable access to resources,

ASPIRING to enable both present and future generations to enjoy a life of dignity and well being

HEREBY DECLARE the folloiwng as constitutional environmentalprovisions:

Fundamental ~

Every person has a right to an environment which is not detrimental to healh or well being and has the duty to protect it.

OR

Every person has a right to an environment which supports health and well being and has the duty to protect it.

Directive Principle 1 - Resource use and conservation

1.1 All persons, including the State, shall bear a responsibility to present and future generations in their utilization of the
environment.



1.2 In order to secure this principle, any person, including the State, who is using the enviroment shall do so with reasonable regardf
or the need to:

- develop resources on a sustainable basis

- maintain biological diversity

- protect ecosystems, ecological processes, special habitats including wilderness areas

- minimize ecological and environmental damage

- maintain the historical, archaeological and cultural heritage.

Directive Principle 2 - Pollution Control and Waste Management

2.1 All person, including the State, shall strive to prevent, minimize and reduce pollution. Particular
regard shall be paid to the principles of reducing waste at source, recycling and the 'polluters
pays'.

2.2 Special measures shall be taken for the control of..
- toxic and hazardous substances.
- the transboundary movement of pollution and waste.

2.3 All persons ~ activities impact on the environment adversely shall be obliged to make good
such damage at their cost as far as is practicable.

Directive Principle 3 - Education

lhe State has the obligation to introduce and promote environmental education.  This will include but,
shall not be limited to, education on the sustainable use of natural resources and its implications and
shall be aimed at encouraging responsible and cost effective consumption lutilization of resources.

Directive Principle 4 - Administrative Law

4.1 Every person shall have the right of access to a court of law or other appropriate forwn in an
environmental matter.

4.2 Every person shall have the right of access to any information reasonably necessary to further
his or her environmental rights.



4.3 Every person shall have the tight to be furnished with reasons for an a&ninistrative decision
which affects his or her environmental interest.

4.4 7he State shall take measures which promote public partic~on in decisions which affect the
environment as far as is practicable.

Directive Principle 5 - Administration

5.1 The State shall establish an independent and accountable agency with the necessary powers to
promote and secure the environmental provisions of this part and environmental rights generally.

5.2 lhe State shall actively promote the implementation of environmental assessment and
environmental management procedures.

SECTION H

PREAMBLE

RECOGNISING that South Africa is a country with a rich and diverse heritage of natural, human
and social resources

RECOGNISING that a satisfactory balance must be sought between respect and carefor the
environment on the one hand and economic development on the other.

ACKNOWLEDGING that environmental degradation is a serious and ongoing phenomenon
which has been exacerbated by historical policies

ENCOURAGING the development of the environment ethic, the holistic and integrated
management of the nation's resources and a social stmcture which grants allfair and equitable
access to resources,

ASPIRING to enable both present andfuture generations to enjoy a life of dignity and well

being

HEREBY DECLARE the following as constitutional environmental provisions:



Comment accompanying First draft proposal
There was a general consensus in the workshops that the special nature of the South African natural
environment should be acknowledged.  There was debate however as to the extent to which
this should be widened to include man-made objects and acknowledgement of the different
cultural diversity of the South African population.  This question is related to the definition of
environment referred to above.  It was decided to take the wider approach in the preamble
and the narrower one in the actual provisions.

There was also debate about whether apartheid should be specifically mentioned as
contributing to environmental degradation.  It was decided to adopt the wider wording
'historical policy' as other words, such as colonialism also contributed to environmental
degradation and current sociopolitical circumstances.

In general it was felt that the preamble should reflect a general environmental ethic which was
reflected by delegates in different ways such as a need to adopt a frugal lifestyle, to depart
from wasteful and consumptive practices and to respect the natural environment and nature's
bounty.

Comment accommodating comments received on first draft

At the suggestion of some commentators, the original preamble has been expanded to
include 'Recognizing that a satisfactory balance must be sought between ~t and care for the
environment on the one hand and economic development on the other' as it emphasizes that
environmental groups are not necessarily opposed to economic development, but wish
environmental factors to be taken cognizance of in such development.

Other commentators pointed out that:

only constitutions as a whole have a preamble and felt it was not appropriate here.  The
intention is to have the constitution's preamble to include the environment.  It is in this
context that this preamble must be seen.  We have ~ the above bracketed phrase to
clarify this.
There was opposition to the inclusion of 'has been exacerbated by historical policies'.
We have retained this as there was a strong feeling in the group that apartheid has
contributed to environmental problems.  It also emphasizes that environmental concerns
include the living conditions etc. of underprivileged sectors of the community and not only
'first world' environmental problems.



There was also some opposition to the mentioning of social resources in the first line.
We have retained it however as it emphasizes that certain resources are important to
certain communities.

---------------------------------------------------------------

FUNDAMENTAL RIGHT

Every person has a right to an environment which is not detrimental to healh or well being and has the duty to protect it.

OR

Every person has a right to an environment which supports health and well being and has the duty to protect it.

Comment

It was decided to simply refer to environment and not try to elaborate on elements of the environment for the reasons
mentioned above.

There was much debate about the use of the words 'health' and 'well being' and other possibilities such as 'not
dangerous' and 'safe'.  It was decided that the courts will be able to give a wide interpretation of the phrase 'health
and well being' to include matters ranging from physical health to spiritual aspects such as the need to

protect wilderness areas.  It was also felt that the word 'healthy' is more appropriate than 'not dangerous' or I safe'.

There was much debate around the question whether the fundamental nght should be phrased in positive or negative
phraseology.  If it is negatively phrased it is more in the nature of an orthodox fundamental right because it enshrines
the right to a certain minimum standard and does not grant a right of an indeterminate extent.  On the other hand,
positive phraseology implants more clearly the general feeling of the workshops.  It may be that the best option will
depend on the context of the final bill of rights.

It should be borne in mind that the words 'health' and 'well-being' will be interpreted by the courts and will be subject to
the general subscription clause mentioned above.

Comment

Many sectors commented on the need to emphasize not only rights but also duties.  Tlns is a constructive and
welcome suggestion as it emphasizes that a satisfactory environment is not somediing that is acquired from the state
but that each and every person can and should make a contribution in this regard.  We have considered the phrase
I... and the duty to defend it' (which appears in the ANC draft), but feel that it is too narrow - we feel that a duty 'to
protect' the environment expresses these suggestions better.  We have accordingly added '... and the duty to protect
it' to both original options.

DIRECTIVE PRINCIPLES



 comment accompanying First draft proposal
llere was much debate as to how the directive principles should be categorized.  In general it is possible to approach
this from trying to classify environmental problems into certain logical groupings and then to apply certain principles to
each category.  On the other hand one would group environmental principles and see if they fell into a logical
classification system.  The former apporoach was adopted.

Directive Principle 1 - Resource use and conservation

1.1 All persons, including the State, shall bear a responsibility to present andfuture generations in their utilization of the
environment.

Comment

The, word 'environment' in 1. 1 includes renewable and non-renewable resources as well as the land, soil,
ecosystems, the coast, wetlands and a number of environmental components.  For this reason we have decided to
confine the principle simply to the word 'environment' but the suggestion was made to include the bracketed 'built and
natural'.

There was some debate about whether a separate and special clause should be devoted to land use in view of the
historical dispossession of land which has taken place in the country.  It was acknowledged that this factor should be
taken into account but assumed that it will be done elsewhere in the bill of rights.

1.2 In order to secure this principle, any person, including the State, who is using the environment shall do so with
reasonable regardfor the need to:

- develop resources on a sustainable basis

- maintain biological diversity

- protect ecosystems, ecological processes, special habitats including wilderness areas

- minimize ecological and environmental damage

- maintain the historical, archaeological and cultural heritage.
Comment

The introduction to the clause has been strengthened to replace the previous 'The State and people shall have regard
to...' with a more forceful obligation.  This was in response to commentary that the previous phrase was too weak and
that duties, not only right, should be emphasized.

We have also widened the rnmn-made environment to include not only the historical heritage but also the
archaeological and cultural heritage.

Some comment was received on the difficulties of sustainability.  We have not elaborated on this however.



1.3 All persons whose activities impact on the environment adversely shall be obliged to make good such
damage at their cost asfar as is practicable.

Comments

We have moved the previous clause 4.3 dealing with restoration of environmental damage here as clause
1.3 as it was pointed out it is not appropriate to administrative law.

----------------------------------------------------------------

Directive Principle 2 - Pollution Control and Waste Management

2.1 All persons, including the State, shall strive to prevent, minimize and reduce pollution.  Particular regard shall
be paid to the principles of reducing waste at source, recycling and the 'polluters pays'.

-Comment

It was felt that both the preventative and precautionary principle which were raised in the workshops are
included in the terms 'prevention and control'.  For the same remon it was felt that it was not necessary to
specify different forms of pollution for example air, soil, water, noise and so on, as this was implicit in the
general term I pollution'.

It should be pointed out that the imposition of a duty does not imply that all pollution is rendered illegal and it
is acknowledged that all human activity entails some. form of pollution.  This clause could be widened to
stipulate that the control includes 'cradle to grave' control of polluting substances.

2.2 Special measures shall be taken for the control of..
- toxic and hazardous substances.
- the transboundary movement of pollution and waste.

Comment

The first part has been rephrased to read more clearly.

As regards the second part, commentary was received that the original clause went too far and not far
enough.  Some felt that a prohibition should be included banning the importation of toxic waste altogether
along the line of the Namibian Constitution, while others question why it was necessary to include the second
sub clause at all in view of the first sub-clause.  We have left the clause as it is because many countries of
the world have special measures for this "" of waste.  We have not included a clause banning importation
altogether as this is a policy which is implicit in the clause as a whole which a government could pass into
legislation.  We have expanded the



clause to include a reference to the transboundary movement of waste.
-----------------------------------------------------------------

Directive Principle 3 - Education

The State has the obligation to introduce and promote environmental education. 7his will include but, shall not be
limited to, education on the sustainable use of natural resources and its implications and shall be aimed at
encouraging responsible and cost effective consumptionlutilizarion of resources.

Comment

There was a strong feeling in the workshops that environmental education was vital.  This includes not only formal
education by residents including environmental aspects in school syllabi, but also to the whole spectrum of South
African society, ranging from corporate executives to rural pu~try.

Comment

This clause has been elaborated on slightly to take into account various comments.  One suggestion was to replace
'consumption' with utilization of resources.  We have left both for the drafters to consider.  In general most were
supportive of this clause and in principle in agreement with it.

----------------------------------------------------------------

Directive Principle 4 - Administrative Law

comments
A constitution and/or bill of rights is only as good as the power to enforce it.  To this end the group felt that rights
should be enforced by all legal persons, that is natural, corporate, institutions, organizations and groups.

All people should have access to such courts and there should be no hindrance, financial or otherwise, to such
access.

Concemed parties and litigants should have reasonable access to information.  The duty to provide reasons for
decisions affecting the environment should be mandatory.

Public participation in environmental decision making should be an enshrined principle.  It was noted that a
fundamental basis exists in this regard in the audi alterem partem doctrine.  It should be adapted and utilized in the
envirorlmental cause.  The EIAIIEM procedure is a step in this regard.

The constitution should enshrine a general principle that there be compulsory rehabilitation by impactors at their own
expense.

4.1 Each person shall have the right of access to a court of law or other appropriate forum in an environmental matter.

Comment



Strong resistance to any softening of the locus standi requirement was expressed from some quarters.  We have
however retained it in view of its importance to developing environmental law.  The original clause has been split as it
was rightly pointed out that it contained very different administrative principles.

4.2 Every person shall have the right of access to any infomwion reasonably necessary to Mrther his or her environmental
rights.

Comment accommodating comments received on first draft

T'his clause has been separated from 4. 1. Some argument was made that sensitive commercial information may
have to be protected.  We have accordingly included the word 'reasonably' to precede necessary.

4.3 Every person shall have the right to be furnished with reasons for an administrative decision which affects his or her
environmental interest.

Comment accommodating comments received on first draft

We have retained this clause despite some opposition and have made it more general.
4.4 7he State shall take measures which promote public participation in decisions which affect the environment as far as

is practicable.

Comment accommodating comments received on first draft

We have added a clause regarding public participation as it was pointed out that the first draft referred to its
importance in the commentary but not in the draft provisions.

Note accmmodating comments received on first draft

A commentator pointed out that clauses 4.1 to 4.3 are of a general administrative law nature and not of a peculiar
environmental nature and felt it had no place here.  We feel that they are vital for the development of environmental
law and have retained them to emphasize their importance from an environmental point of view.
Should they appear in the overall Bill of Rights, well and good.

Directive Principle 5 - Administration

Comment on first draft
There was a general recognition of a need to improve environmental administration at two levels, namely in
government and in the private sector.  As regards the government sector there was a strong feeling that a new
constitution should include the establishment of a strong, independent environmental protection agency which would
enjoy greater status than that enjoyed by ordinary government departments.



It was also acknowledged that there is a general need for a body to channel environmental concerns and which would
take up issues and act as a watchdog in this regard.  Different options were mooted, for example an ombudsman and
environmental court and an environmental tribunal.  There was also great emphasis on public participation in
decisions affecting the environment.

In general it was felt that there was an urgent need for an effective, accountable, independent and powerful
institutional body which would monitor and act as an environmental guardian.

5.1 lhe State shall establish an independent and accountable agency with the necessary powers to promote and secure
the enwromnental provisions of this part and environmental rights generally.

Comment accommodating comments received on first draft

There was some opposition to such an agency but we have retained it in view of the majority of NGO's which felt there
is such a need.  The clause has been re-mt in simpler terms and to include some of the comments made.

[5.2    Deleted from first draft proposal]

Comment accommodating comments received on first draft

We have deleted this clause as it is felt that it is subsumed under clause 4 above and because legal representation
and funding will be dealt with in the Bill of Rights generally.

5.2 7he State shall actively promote the implementation of environmental assessment and environmental
management procedures.

Comment accommodating comments received on first draft

This is a new clause which we have included as it was suggested that the first draft did not emphasize
ElAs/IEM sufficiently.

-----------------------------------------------------------------

CONCLUSION

The above clauses can be modified and adapted to meet the requirements and character of a new

constitution.



GENERAL COMMENTS

South African Association of Consulting Engineers

We .... are in accordance with the comments contained in the document.

Keep South Africa Beautiful Association

The Keep South Africa Beautiful Association does not wish to propose any amendments or additions at this time.

Hildn2 Federation of South Africa
.... read your proposals .... and find that we are in essential agreement with them and any comments would be pedantic at this stage.  We
therefore would like to give you our full support and best wishes for its progress.

c    rt Hildna Club

We at Roodepoort Hiking Club believe that the particapating parties have adequately covered all aspects and consequently have nothing to offer
in the form of further proposals or constructive criticisms.

w     o s Trust

It is felt positive statements (Page 8.3) are preferable.  The reasoning is sound and the draft is supported.

Lourens River Conservation Society
I would have been happier to have seen a more comprehensive representation of the South African population participating.  However, the
points brought out by participants to be included in the new Constitution/Bill of Rights were fundamentally relevant.

South African Archaeological Society

The document very properly makes reference to the built environment and the 'historical heritage'.  We note that in the attached comments from
the individual workshops a number of participants remarked upon the need for adequate coverage of the cultural environment, eg, (various
examples from the document cited).

We would like to propose that attention be paid to ensuring that the cultural and historical heritage are sufficiently acknowledged in the final
version of this document.

Birdhfe International

Bird Club

While I have every sympathy with the difficulty in defining environment, the comments in point 3 on pg 3 are unacceptable.  As this stands it
could be interpreted as an individual's bedroom or place of work.  It could be argued that, as those fortunate to have employment spend the
majority of their time in these two situations, they are the most important parts of our environment.

Despite the difficulties, the term 'environment' needs to be clearly defined to give courts guidelines; terms such as natural environment need to
be used to distinguish aspects of the environment.  I do not believe that the approach as stated on pg 7 that 'It was decided to take a wider
approach in the preamble and a narrower one in the actual provisions' is practical.



I agree that environmental education is of utmost importance as is the concept that the 'impactor pays'.

13

The EIA/IEM process should receive greater prominence.  Although it is imperfect, it is nevertheless a step in
the right direction.

Earthlife Africa (Pietermaritzburg)

The promoters of the project are to be congratulated on their initiative.

2. The draft document cannot be seen as remotely representative of the NGO's as a whole.  Notably, no
trade unions, development agencies or civic groups were invited to participate.

The omission is vitally important as these groups can be seen to represent the interests of the victims of
environmental ~.

3. Before any further steps are taken, the wider NGO community must be contacted for its comment.

4. The most notable failings of the document itself are:

(1) There is no suggestion that pollution or the production of waste should be reduced - only that it
be controlled.

(2)      The right to information is grossly underplayed as a sub-clause of a sub-section.

It would seem obvious that serious environmentalists must seek ways of reducin2 waste production.
It would seem equally obvious that the public ability to protect environmental rights is directly related to
its knowledge of enviromental

Chamber of Mines of South Africa

Extracts from covering letter dated 13 July 1993

... The Chamber opposes a number of the provisions of the draft proposal.  We regret to advise that unless
the draft document is amended to take into account the concerns expressed..... it will not be possible for the
Chamber to participate in the project.  Although you indicate in your notice that persons are free to distance
themselves from the draft proposal, in terms of the constitution of the Habitat Council, it would seem that the
representation should at least represent the majority views of its members, and we should be interested to
have your views in this regard.



At the same time, we wish to congratulate the Council on embarldng on this initiative.

Chamber of Mines of South Africa (Memorandum)
The Chamber welcomes the initiative taken by the Habitat Council, the Cape Environmental Trust and the
Environmental Law Association of South Africa on the development of a draft proposal dated May 1993 on
environmental rights in a new constitutional dispensation.

Before dealing with the draft proposal in detail, the Chamber wishes to express a concern regarding the
overall d~t of the draft proposal.  While the Chamber aclmowledges the importance of the protection of the
environment, as evidenced inter alia by the development by it and other authorities of the concept of the
environmental management programme report, the Chamber contends that due consideration must be given
to economic development to enable all persons in South Africa to achieve and maintain an acceptable
standard of living.  A balance between environmental protection on the one hand, and economic
development on the other, must therefore be sought.  This notion was supported in the Government's White
Paper on a national environmental management system published during April 1993.  The draft proposal is
materially defective in that it fails properly to recognise this balance.

Fish Hoek Alien Vegetation Control Group

I found the (documents re Environmental Rights) very interesting if a trifle naive.  As a set of desiderata I
have no particular problem with them.

Parktown and Westciiff Heritage Tmst

.... our Board of Management ... felt it lacked sufficient emphasis on the n-n-made environment.  It was
agreed that we send you the amendments we propose wluch deal with dus and simplify certam other
sections.

.... We have a problem with 'cultural' and 'historical'.  Unfortunately the former has gained unpleasant
connotations which makes us favour the latter, but we would not wish that to be interpreted narrowly so as to
exclude 'pre-history'.

Michael Kidd, Lecturer, School of Law, University of Natal (through Bird Watch)

The idea of having one succinct fundamental right elaborated upon by directive principles is supported.
Typically, it would appear that such a right would be justiciable (ie, enforceable by the courts) whilst directive
principles would guide government policy.  There are several aspects of the directives in this document
which do not accord with this model.  Moreover, it is submitted that there are weaknesses in the proposed
directives, both in the language employed and in the fact that some basic objectives which ought to be
addressed in these directives are not adequately addressed.

Graeme Binckes (letter of 7 June 1993 - in his private capacity)

The following comments on the draft document .... are offered in my own name and not as Director of the
Town Heritage Tmst or as Hon President of the Cape Environmental Tmst (Captmst).  They are made largely



in the context of Albie Sachs' book, 'Protecting Human Rights in a New South Mica' (Oxford University Press,
C" Town, 1990), which presents a comprehensive approach to the subject.

1.0 Overview of Albie Sachs' categorisation of human rights: Three 'generations of human rights are

suggested, namely:
First generation or 'blue' rights:These are 'posited on the notion of individual rights' and 'are the
political, civil, and legal rights established by revolution against feudal and colonial absolutism
in the eighteenth century'.
Second generation or 'red' rights: These include the right to education, to health, to nutrition, to
shelter' which 'did not easily fit into the classic scheme of individually-based rights.  What had
previously been regarded as benevolent or charitable activities based upon moral or religious
obligation, gradually became codified into law'.
Third generation or 'green' rights: These are the 'so-called peoples' rights or rights of solidarity
... and include such rights as the right to peace, the right to self-determination, the right to
control over resources, the right to development, and the right to a clean environment ... Few
would deny that these green rights are important, many would argue that they are not really
rights at all.

'There are strong arguments against considering them as rights.  T'he most important one is
that the assertion of vague, poorly-defined, and non-implementable rights undermines respect
for genuine rights, and ends up diminishing rather than augmenting human freedom.
'In reply to this proposition, it should be pointed out that rights have always evolved over time,
both in terms of their substance and their modes of enforcement'.

With regard to the possible recognition of rights of plants and aninials, Sachs suggests that 'plants and
animals, like the air and water, can be the object rather than the subject of rights.  Conservation of the
environment is a shared goal of all the inhabitants of South Africa.  It is we who exercise these rights, in our
own name. and not on behalf of the flora and fauna.  T'he interests we protect are our own rights to live in a
clean and safe world in harmony with nature'.

2.0 Comment

2.1 1 have no difficulty in accepting Albie Sachs' broad categorisation of human rights where these relate to the
position of human beings in society, which is a human construct intended to promote human interests.
However, I have grave doubts as to the possible effect of attempting to extend this essentially human
concept to the environment. Man is an interactive part of the environment as he is of society, the latter
operates in terms of processes very different to those of the former.  Where 'it is we who exercise these
rights, in our own name and not on behalf of the fauna and flora', human necessity could well be seen, at
least on occasion, as overriding all other considerations particularly in the short term. llus the swond-
gencration right to nutrition and shelter could be regarded as justifying the destruction of flora and fauna, no
matter how desirable the conservation of the latter may be in the long term.



2.2 Moreover if human beings assume rights in the environment it will be regarded by some as a necessary
corollary that rights of flora and fauna be recognised; this view is already strongly held by parties in Britain
and the USA and has been advanced in the UN.  Such a potentially contentious and divisive issue is best
avoided and is in itself an argument for dispensing altogether with an approach based upon .environmental
rights'.

2.3 Any responsible attitude to the environment must take account of both its *natural" and human aspects.  The
environment is an interactive totality and must be regarded holistically.  Interventions by man, as in the form
of individual buildings and the concentration of these in towns and cities, become as much a part of the
environment as animals and plants; added to which is the fact that the former often embody cultural values.
Certainly, many animal and plant species are endangered.  But our cultural built heritage is also constantly at
risk.  Here it should be noted that so-Mled 'development rights' are ~y
social in orirgin and, following the argument of this paper, do not constitute 'environmental rights'. t should
also be noted that the inadequate control of 'development rights' has rebounded on man in the form of
environmental degradation; the pollution of the atmosphere, the land, waterways and coastline, the
demolition of buildings of cultural importance, the deterioration of the fabric of towns and cities.

2.4       I suggest that the concept of 'environmental rights' represents a confusion of thought, an
attempt to apply to the environment principles that have been developed as a result of social conditions.  I
believe that the principle of conservation of the environment per se should be firmly stated in the Constitution
which should also indicate forcefully the means of implementing this principle and that it should not be
regarded as an extension of the principle of human rights.  The Constitution should also emphasise the need
for the conservation equally of the 'natural' and 'man-made' aspects of the total environment and for the
integration of conservation with development and therefore with overall planning.

Graeme Binckes (in letter of 2 July 1993 in his private capacity)

Since writing to you on 7 June 1993 I have come across two articles in Edition 4 of 'EARTHYF.4R' that have bearing
on this matter:

1. In a preamble (presumably inserted by the Editor) to an interview with Albic Sachs (p. 5 .... ), it is stated that
'Many lawyers, in fact the great majority, would argue that however useful it might be to have legislation
imposing duties to protect the environment, it is impossible to express environmental law in terms of positive
rights - on the one hand, human rights by their very nature belong to individuals and not to communities, and
on the other it is quite unhelpful to ~ of trees or animals as having rights'.  I concur with these remarks and
believe that provision should be made in the Constitution for the imposition, in both the public and private
sectors, of positive duties to protect the environment.  See paragraphs 2.1 and 2.2 of my previous letter.



2. As stated in the article by Charles Smith (pp. 12 & 13 .... ), such positive duties are imposed on the State in
terms of the Namibian Constitution and on the citizens in the Indian Constitution.  However, as Smith points
out, the exact nature of these duties has to be defined and n~ures for their implementation have to be clearly
laid down. nb applies also to the quoted provisions of the South African Govenunent's draft 'Charter of
Fundamental Human Rights'.  In the latter regard, the 'rights' quoted are human rights and require
implementation in and by society as, for example, by the regulation of pollution; they are not 'rights' over the
environment.  The concept of 'environmental rights' is, as previously suggested, a confusion of thought; if
'human rights' are held by human beings, then 'environmental rights' must be held by the environment.  Humm
have no rights over the environment unless by the 'right of conquest' or the principle that 'might is right', which
are unacceptable concepts in today's world.  In fact their power implies responsibilities and duties in their own
interests and in those of the environment.

Ms Meridl Pfotenhauer (Some thoughts on the NGO aspect 'Environmental Rights and the South African Constitution'
jpresented in Durban, May 1993)

One of the questions up for debate is 'Does the Environment have Rights?'.  For the purposes of clarity it is perhaps
worth considering some definitions of the words 'rights' and 'environment'.

Thus environment is variously described as 'wffoundings", "region", 'natural conditions or influences' as well as Osilm
total of the biological, chemical and physical factors in an area'.  'Rights' are described as 'justification' or 'fair claim'
while 'rightful' is defined as 'legitimately entitled to position'.

It appears then that what we are asking with the question 'Does the Environment have Rights' is whether our natural
surroundings (environment) has justification (right).  This ~on is fundamentally important since, if our environment is
justifiable in its existence, it has a right to exist and, if it has a right to exist it has rights to that existence.

The ~on can be approached in a variety of ways, the most relevant of which I believe are 1) the anthropocentric
approach 2) the theistic approach and 3) the biocentric approach.

The anthropocentric approach considers natund objects widiin the parameters of their utilitarian value to people.... The
theistic approach considers that God created the world (hence the environment) and 'saw that it was good', while the
biocentric approach acknowledges the right of that which lives to continue its existence, ic, that justifies its being.

It seems to me that, whatever approach we use, one ends up acknowledging the right of the environment to
exist: trically, the environment has right to existence BECAUSE it supports man's life, ie, its right to exist is justified by
the fact that it is a life-support system to humanity.  Theisticdly, the environment is endowed by a divine source with
the right to exist since this source in fact created it and called it 'good'.  Biocentrically the environment is rightful simply
because it is, and that which is has a right to continue its existence.

If the environment is justifiable in its existence anthropocentrically, theistically and biocentrically then it
seems reasonable to ask if we should not in fact acknowledge that it has rights to that justifiable existence.
While human rights to a clean and stable environment are fast crystallising 'as a universal human right',
granting rights to the environment itself is a further developing issue which has been raised in various
quarters.



The basic human right to survival is inextricably linked both to the environment and its quality.  By extending
rights to the enviromnent we are, in essence, extending the right of humanity to survive.  Thus biocentric
means achieve anthropocentric results.

Human rights, in today's sociopolitical sense are not only measures affording human beings a certain quality
of life but also fundamentally acknowledge the intrinsic value of hun-n life, ie, hurnin rights are bound up with
our essential humanness and are not solely dependent on what use or value a human being is to society.  In
this way such rights incline more to the biocentric view than the anthropocentric since they acknowledge the
NATURE of a living organism (in this case human) and the right of that organism to exist in that nature.  Thus
human rights are extended to even the most severely disabled members of our society irrespective of
whether or not they are 'useful' or can give any contribution to a community's well-being.

Such an extension of rights is rooted in the quality of compassion which not only evolves through a civilised
society but is, in itself, a civilising influence.  It is interesting to note that the Indian Constitution specifically
mentions this quality of compassion as a fundamental duty of its citizens in relation to their environment.

Massive technological growth has given us unprecedented power over our environment.  Despite our vast
technological lmowledge we are only now begining to understand how devastating the exercise of that power
can be when it is used to manipulate and change our natural environment.  It therefore seems that the
fundamental attitude of society towards the power it possesses over its environment should incorporate
counter-balancing qualities, not only of compassion, but also of restraint and caution and that these qualities
should be guiding principles for our legislative and administrative bodies.

Implicit in such qualities is the issue of curtailing population growth.  Professor de Lange of the University of
Potchefstroom remarked in 1989 'All natural resources will be doomed unless conservation policies go hand
in hand with population control'.  Somewhere along the line the finite resources of earth will be unable to
meet the ever increasing demands of an ever increasing population.

It is virtually impossible to conceive that society could so drastically reduce its demands that population
growth would cease to he a matter of concern.  The right to survive has always been recognised as the most
fundamental human right but this right will be in jeopardy when our environment reaches the point where it is
unable to sustain human demand and population growth.  It seems therefore to be a matter of the most
serious urgency that consideration is given to forestalling the arrival at such a point.

If it is true that the time is right 'for the entrenchment of a conservation ethos at the highest level'.... then
maybe it is worth considering whether or not the entrenchment of such an ethos should include the following:

acknowledgement of the environment as a 'capital asset', any loss of which needs to be
underscored by a process of accounting for its depreciation the linking of conservation with
population control affording special protection to wilderness areas, nature reserves and other
important habitats as well as water catchments and, if possible increasing the extent of these
areas and rehabilitating semi-wildeme,ss areas
an emphasis on the need for environmental education so that an environmentally literate
society can beging to emerge



an awareness that, due to the exponential character of natural growth patterns the problems
presently manifesting in our environment could reach full-blown proportions much sooner than
predicted.

-------------------------------------------------------------------------------------------------------------------------------------------------------

Preamble

RECOGNISING that South Africa is a country with a rich and diverse heritage of natural, human and social resources

ACKNOWLED GING that environmental degradation is a serious and ongoing phenomenon which has been exacerbated
by historical policies

ENCOURAGING the development of the enwromnent ethic, the holistic and integrated management of the nation's
resources and a social stmcture which grants alifair and equitable access to resources,

ASPIRING to enable both present andfuture generations to enjoy a life of dignity and well being

HEREBYDECLARE thefollowing as constitutional environmental provisions:

COMMENTS

Parktown and Westcliff Heri!Uo Trut
Witwatersrand Heritage Tmst

We endorse this fully.

Botanical Society of South Africa

I feel that the first line of the preamble could be shortened to "Recognizing that South Africa is a rich and diverse
country'.  I am not quite comfortable with the phrase 'social resources' - this may be taken to read cheap labour by
Some.

South African Institute of Forestry

Add the concept of 'sustainable' management into the Preamble.

SA National Foundation for the Conservation of Coastal Birds

.... which has been exarcebated by historical policies' is considered irrelvant.

(Comment 2 on the Preamble in the Explanatory Notes on page 7 of the document) is considered irrelevant.



Chamber of Mines of South Africa
The Chamber submits that the preamble, if required at all, should limit itself to environmental concerns only.  The
Chamber therefore opposes the mwrtion of the words "which has been exacerbated by historical policies' and 'and a
smud stmcture which grants all flur and equitable access to reso=%'.  Wlule the Chamber does not necessarily
disagree with these statements, it is submitted that the insertion of social and political statements in a portion of the
constitution which is to relate specifically to the environment, is out of place and distracts from the expression of
principles that need to be made on the environment.

In order to recognise the balance that must be achieved between the protection of the environment and economic
development there should be added to the preamble a statement on the lines of the following: -

'RECOGNISING that there must be achieved a reaonable balance between environmental protection on the
one hand and economic development on the other; n

Michael Kidd, Lecturer, School of Law, University of Natal

Although it is standard for a constitution or a bill of rights as a whole to have a preamble, an individual right
does not, and it is submitted that the preamble is unnemsary.  It does not serve as an aid to interpretation of
the right (the directive principles could be used for this purpose) and would appear to serve no other real
purpose.

--------------------------------------------------------------------------------------------------------------------------------------------------

FUNDAMENTAL RIGHT

Every person has a right to an environment which is not detrimental to healh or well being and has the duty to protect it.

OR

Every person has a right to an environment which supports health and well being and has the duty to protect it.

COMMENTS

Fish Hoek Alien Vegetation Control Group
I am not sure about this at all.  We are making a supposition that an inherent right exists.  Does it?

If the directive principle 1. 1 to 2. 1 were enshrined to crisply state the citzen's DUTY and the state's DUTY to
protect the environment in its totatlity, and if citizens and state accepted that DUTY and practised
accordingly, perhaps we could talk of RIGHTS.



BUT THEN WHAT NEED?

It would follow that any agency or person infringing the provisions of 1. 1 - 2. 1 would have to account for
such actions to a constituted Court of Environmental Justice.

Parktown and Westcliff Heritage Trust
Witwatersrand Heritage Trust

(Proposed alternatives)

Every person has a right to an environment which is not detriment to health or well-being or destructive of the
historical (or cultural) heritage-.

OR

Every person has a right to an environment which supports health and well being and the retention of the
historical (or cultural) heritage

Addendum: 'cultural' has acquired unfortunate tribal connotations, which is why 'historical' has been preferred.

entrust

Alternative Proposal:

No one has the right to cause the environment to be detrimental to the health and well being of others.

Botanical Society of South Africa

I prefer the negative phraseology of the fundamenw right.  It appears to be not only stronger, but more
relevant in today's already polluted and degraded world.

Berawatch

While the individual's right to a healthy environment is expressed in the clause, I have a nagging worry that
this could, in certain circumstances, be manipulated: It could conceivably be argued that in wilderness areas
for example, the environment should be modified to protect the individual from dangers which could range
from exposure to the elements to rock falls or wild animals - All of these could be 'detrimental' to one's health
and might not necessarily support 'well-being".

I realize of course that the Fundamental Right would (hopefully) be interpreted in the spirit as well as the
letter of the law but nevertheless I feel that some reference to a right of the environment needs mention.

It was obvious from the Durban workshop that this is a highly contentious issue but as I mentioned there,
whether one approaches the question anthropocentrically, theistically or biocentrally, it seems to me the



environment does in fact have a right to existence (and also a right to protection).  I believe this needs to be
stated.

LIK Gibson (dirough Berawatch)

In New South Africa .... as we are all aware, the natural environment is going to be under immense and
sustained pressure.  Consequently any right or law which is aimed at protecting the environment must be
very powerful.

The environmental right under discussion is weak.  I feel that the fundamental right, as well as giving every
person a right to an environment which supports health and well-being, should also give every person THE
RIGHT TO PROTECT THE ENVIRONMENT TO ENSURE HEALTH AND WELL-BEING.  If one considers
the USA Constitution and the so-Mled amendments, the strongest fundamental rights are those which give
individuals the right to do somediing, not to receive something.  The rights, such as the right to life, the right
to free speech, the right to enforce privacy in your life, the right to bear arms to protect yourself and your
property, are the powerful rights.

I realise that some of what I've said is covered in the Directive Principles but that is all they are, principles,
they are, not fundamental nghts.  Maybe if someone explained to me how the right and Directive Principles,
as they are curmtly formulated, could be used, for example, to stop the Amphitheatre cableway or prevent the
St Lucia dune mining I could accept it.

Michael Kidd, Lecturer, School of Law, Universiky of Natal (throuizh Bergwatch)

It is suggested that the clause as it stands should be augmented by a reference to the duty of all persons to
defend the environment (see the proposed Bill of Rights of the African National Congress, February 1993,
which provides in Article 12(14): 'All men and women shall have the right to a healthy and ecologically
balanced environment and the duty to defend it').

Chamber of Mines of South Africa

T'he Chamber submits that the fundamental right and the alternative thereto are not enforceable.  It could be argued
that a large amount of human activity is detrimental to health or well-being, and if a person were entitled to protect his
rights to prevent such activities, then the economy would seriously be affected.

The Chamber would support the expression of a ftmdamental right on the environment (and with an appropriate
reference also to the duty of persons to the environment) on the lines as that expressed in the Law Commission's
proposal on a Bill of Rights.  This is set forth as follows:

Article 30: Environmental Rights

Everyone has the right not to be exposed to an environment which is dangerous to human health or wellbeing
or which is seriously detrimental thereto and has the right to the conservation and protection of that
environment.



It must be emphasised, however, that the expression of such a right must be within a Bill of Rights otherwise
acceptable to the Chamber including, inter alia, an appropriate article on circumscription, and where no change is
made to existing priniples such as the locus standi principle.

------------------------------------------------------------------------------------------------------------------------------------------------------

DIRECTIVE PRINCIPLES

COMMENTS

Lourens River Conservation SocigLty

T'he directive principles as stated.... are concisely stated and meet with my approval.  I would join the lobby for an
independent environmental protection agency with public participation in decisions affecting the environment.  I do not
think that the present EIA procedure, for instance, is the way to go unless there is independent funding.

Graeme Binckes (Letter of 7 June 1993 in his private capacitv)

The principles appearing in the draft document could well be included in the Constitution, but I wish to suggest ....
amendments.

Directive Principle 1 - Resource use and conservation

1.1 lhe State and people shall bear a responsibility to present and fiaure generations in their utilization of the (natural and
built) environment and should protect it.

COMMENTS

Parktown and Westcliff Heritage Trust
Witwatersrand Heritage Trust

Agreed.

South African Institute of Forestry

Amend 'Protect' with 'wise managements.  Protection will smother and ldll.

SA National Foundation for the Conservation of Coastal Birds

w .... (natural and built).... - does this include agriculture (altered but not built)?  It should.

Graeme Binckes (In letter of 7 June 1993)
The brief mention of 'historical heritage' in Directive Principle 1 is entirely inadequate; see (my) 2.3 qnd 2.4 above.



Directive Principle 1 is weak in that paragraph 1.2 merely states that 'Ihe State and people shall have regard to .... I
This paragraph should be linked to 1. 1, making it clear that the protection and conservatiobn of the total (natural and
man-made) environment is the responsibility of the State and people.

Michael Kidd, Lecturer, School of Law, University of Natal (through Berawatch)

T'he Phrase..... and should protect it" is problematical.  First, 'should' does not accord with the peremptory 'shall' used
earlier in the sentence, which it ought to.  The second problem is the word 'protect* which, if one looks at the
dictionary meaning, implies prevention of harm or damage to something.  T'his sentence therefore contains a
contradiction because it is requiring people to utilise and protect something at the same time.

Suggested alternative proposal:

1.1 All persons, including the state, shall bear a responsibility to present and future generations in their utilisation
of the (natural and built) environment.

1.2 7he State and people shall have regard to:

- the sustainable development of resources
- the maintenance of biodiversity
- the protection of ecosystem, ecological processes and wilderness areas and the need to minimize ecological and
enwrontnental dwnage

historical hmtage.

COMMENTS

£Etmst

Add as the first item

an acceptable management control system, eg, policy, BS7750 (Environmental Management System)

Parktown and Westcliff HeriWe Trust
Witwatersrand Heritage Trust

Amend the last item to read:

- the protection and conservation of the historical, archaeological and architectural heritage.

T'his is an amplification which we believe is necessary.

South Afirican Institute of Forestry

Amend 'protection of ecosystems' (to) 'proper management of ecosystems'.l



South African Archaeological Society
References to the 'built environment' and the 'historical heritage' are somewhat vague.  We have, in South
Africa, a rich legacy of n-ny thousands of historical and archaeological sites reflecting several million years
of human occupation.  A narrow interpretation of the terms "built environment' and 'historical heritage' need
not necessarily include prehistoric archaeological sites.  The inclusion of the word 'archacologcial' in the last
item of section 1.2 of the proposal would help here:

Proposed amendment:

- historical and archaeological heritage.

Botanical Society of South Africa

The phnise 'the sustainable development of resources troubles me a little.  It implies that resources should
be developed in some way.  Perhaps 'usage' or 'utilization' could replace 'development', as 'development'
has many negative connotations.

Chamber of Mines of South Africa

In its pure form the notion of 'sustainable development' in regard to non-renewable resources means that
such resources may not be utilised at a rate greater than they may be recycled, and more quickly than they
can be replaced by resources of a renewable nature.  This notion camot be endorsed, and the chamber
submits that there should be inserted in paragraph 1.2 of this principle a qualification that in regard to non-
renewable resources, sustainable development means the 'judicious utilisation of such non-renewable
resources'.

Michael Kidd, Lecturer, School of Law, University of Natal (through Berzwatch)

As it stands, the phrase 'Tbe State and people shall have regard to:' is meaningless.  Under what
circumstances or in what activities shall the state and people have regard to the things listed?  This should
be specified in the principle.

Suggested alternative proposal:

1.2 In order to secure this principle, any person who utilises the environment shall not do anything which
will
unreasonably:

(a) limit the stock of natund resources for use by future generations;
(b) diminish the diversity of the country's species of fauna and flora;
(c) cause harm or damage to any ecosystems, ecological processes and wilderness areas;
(d)      cause harm or damage to the country's historical heritage.



The clauses (a) to (b) are simply restatements of those in the document.  The phrase 'sustainable
devlopment of resources' as used in the document is misleading and is avoided in this proposal.

GENERAL COMMENTS ON DIRECTIVE PRINCIPLE 1

Chamber of Mines of South Africa
In this draft directive principle, and also in principles 2, 4 and 5 that follow, persons, as well as the State, are enjoined
to bear certain obligations.  The Chamber rejects the extension of the locus standi principle that is implicit in this, and
proposes that in paragraph 1. 1 and paragaraph 1. 2 of this principle the words 'and people' should be deleted.  The
Chamber submits that the State has sufficient administrative authority to regulate resource use and conservation, and
that an extension of locus standi would lead to delays and thereby increased costs in mining and other development,
and could lead to vexatious litigation.

Berawatch

I would like to see more definition of a person's right (duty?) to protect the environment.  Since utilisation invevitably
involves a degree of destruction there is, I feel a @ area in Directive Principle 1. Maybe some qualification is
necessary.  Eg, wilderness areas should, at the most, be subjected to minimal impact (ie utilisation) only.

Directive Princiiale 2 - Pollution Control and Waste Manaaement

2.1 The State and every person shall strivefor the prevention, and ensure control of, pollution and effective
implementation of the 'impactor pays'principle.  Special measures shall be takenfor the control of toxic and hazardous
substances.

COMMENTS

Parktown and Westcliff Heritage Trust

Witwatersrand Heritage Trust

Omit altogether.  Surely this is better covered by the point in 1.2 above regarding environmental damage.

Cutrust

Alternative proposal:
2.1 The State and every person shall have a responsibility for the maintenance and management control for the

prevention of pollution and effective implementation of the 'i~tor pays' principle.  Special measures shall be
taken for the control, collection, disposal and dispersal of toxic and hazardous waste and substances.

Chamber of Mines of South Africa

As mentioned above, the Chamber opposes the insertion of the words 'and every person' in this directive.  The
Chamber otherwise endorses this directive, but questions why special reference should be made to the control of toxic
and hazardous substances.  Although these substances are potentially hazardous, other forms of pollution,
particularly having regard to the possible greater scale thereof, are equally in need of such measures.



Michael Kidd, Lecturer, School of Law, University of Natal

This principle is worded in such a way that it seeks to achieve unrealistic objectives.  Firstly striving for the *prevention'
of pollution is unrealisite since pollution is a reality of modem life and is an unavoidable side-effect of development.
As the comment to this principle states: 'it should be pointed out that the imposition of a duty does not imply that all
pollution is rendered illegal and it is acknowledged that all human activity entails some form of pollution'.  This is not
evident from the principle as it stands.

The second problem is that the word 'ensures' is inappropriate.  How can 'every person .... ensure' control of
pollution and the effective implementation of the 'impactor pays' principle?  Even requiring the state to
'ensure'
this would probably be imposing an excessive burden on the state.  Another comment about the sentence is

that the
expression 'impactor pays' although not incorrect, is rather quaint.  T'he phrase 'polluter pays' is universally
recognised: why not use the latter expression if it means the same thing'.?

One final point of discussion is in respect of toxiclhazardous waste.  Effective control of pollution would n ly
incorporate special measures for such waste, so is it necessary to mention it specifically?  In any event, what
does 'special measures" mean?  The phrase is too vague to take the general principle any further.
Moreover, no provision is made for control or prohibition of the import of hazardous waste.  It is submitted
that this is of critical importance, bearing in mind that Africa is currently seen as a major First World dumping
ground for such waste.  See the Namibian Constitution, which provides that 'in particular the Government
shall provide measures against the dumping or recycling of foreign nuclear and toxic waste on Namibian
territory'. (Art 95(1)(1).

Suggested alternative proposal:

2.1 All persons, including the state, shall strive for the minimisation of pollution.  T'he state shall formulate
policy and enact legislation to prevent the creation of pollution at source as far as is reasonably
practicable.

2.2 T'he state shall formulate policy and enact legislation for, and provide for the effective administration
of, control of pollution.  All measures taken in this respect shall incorporate the 'polluter pays'
principle.

2.3 T'he state shall prevent the dumping or recycling of foreign nuclear and toxic waste on [South African]
wdtory.

Directive Principle 3 - Education



3.1 There is an obligation on the State to promote environmental education. 7his will include, but shall not be
limited to, education on the use of natural resources and implications thereof and shall be aimed at encouraging
responsible consumption.

COMNENTS

Chamber of Mines of South Africa

T'he Chamber endorses this principle.

C trust

Alternative proposal:

3.1 There is an obligation on the State to introduce and promote environmental education.  This will
include, but shall not be limited to, education on the sustainable use of natural resources and
implications thereof and shall be aimed at encouraging responsible and cost-effective consumption.

Fish Hoek Alien Vegetation Control Group

I am happy with this.  I also recognise the difficulty facing the state.  Pick up any newspaper or periodical and
you will see effective counter-education in the form of adverts encouraging envy and ~. Two deadly du that,
according to current economic dogma, are highly profitable.

.... We have a problem.  Even Elsies Peak is gradually being sacrificed .... In modern society there is endless
bellowing about RIGHTS .... Of the duty to work, to teach, to learn, to preserve .... scarcely a muted word.

Parktown and Westcliff Heritage Trust

Witwatersrand Heritage Trust

Altemative proposal:

3.1 There is an obligation on the state to promote education in environment.

Omit the next sentence.

 of both the natural and man-made



We prefer 'man-made' to 'built" as not all works of man involve structures or even construction. Landscaping and
planting may be very significant elements.

SA National Foundation for the Conservation of Coastal Birds

..... consumption....' to be replaced by 'utilization'.  Utilization need not be consumptive, eg, ecotourism.

Michael Kidd, Lecturer.  School of Law, University of Natal
It is all very well to state that the state is under an obligation to promote environmental education, but what does
npromote' mean?  This could mean anything from mere encouragement of the concept to the financmg of
environmental education.  If the former, it ~~ almost nothing, and, if the latter, it will be extremely difficult to enforce
since it requires positive Action and allocation of resources by the state.

Suggested alternative proposal:

3.1 The state shall take measures to promote environmental educafion as far as is reasonably practicable.

(Altematively, should it be in here at all? ie, just leave it to the department of the environment to address as a matter
of policy?)

Directive Principle 4 - Adkninistrative Law

4.1 Environmental rights shall be enforceable by all persons in an appropriate form with a right of appeal to the courts.
Such bodies shall be accessible to all with the reasonable right to such information as they require to pursue their rights.

COMMENTS

Parktown and Westcliff Heritage Trust

Witwatersrand Heritage Trust

We support this.

Chamber of Mines of South Africa

T'he Chamber strongly rejects the principles referred to in sub-paragraphs 4.1 and 4.3. For the reasons
mentioned above, the Chamber opposes the extension of the locus standi principle referred to in sub-
paragraph 4. 1. T'he Chamber believes that persons should not have an absolute right to information that
may be required to pursue legal rights, and that such rights should be qualified in certain respects.  T'he
reason for this is that at the least there is sensitive commercial information that it is not necessary or
desirable to disclose in all circumstances.  It is submitted that in any event the adjective 'reasonable" should
qualify the word winformation' and not the word wrighto.



4.2 It shall be mandatoryfor all such courts or parties to give contemporaneous nwtten reasonsfor their decisions.
Reasons shall befurnished by governmental authoritiesfor decisions affecting the environment.

COMMENTS

Chamber of Mines of South Africa

The Chamber also opposes the obligation that parties be required to give contemporaneous written reasons
for their decisions.  This requirement is cast far too widely and should be restricted to public bodies only.
Since all courts are required to give written reasons for their judgements, the first portion of this sub-
paragraph should be deleted.  'Me Chamber endorses the proposed obligation on Governmental authorities
to furnish reasons for their decisions.

4.3 All persons whose activities impact on the environment adversely shall be obliged to make good such
damage at their cost asfar as is practicable.

COMMENTS

entrust

Alternative proposal:

4.3 All persons whose activities impact on the environment adversely shall have a re"sibility to make good
such damage at their cost. (exclude: 'as far as is practicable')

Birdlife International

Bird Club

Point 3 under Directive Principle 4 is vague and in practice unenforceable.

GENERAL COMMENTS ON DIRECTIVE PRINCIPLE 4
Michael Kidd, Lecturer, School of LAw.  University of Natal (through Bergwatch)

This principle contains several very important separate principles which, it is submitted, are not adequately
distinguished.  Such distinction is important insofar as it is necessary to emphasise these principles.  These
principles are:

Enforceability of enviromental rights by all persons

It is recognised that currently envirorunental issues are only able to be taken up in the courts by parties who satisfy
the strict standing requirements which our law demands.  It certainly is desirable that any interested person ought to
be able to initiate litigation on environmental matters, but it is submitted that it is not necessary to deal with this



issue under the directive principles relating to the environmental right in particular, since it would be a principle
relating to the bill of rights as a whole.  It should go without saying that any fundamental (human) right contained in
the bill would be enforceable by any person.

Linked to this issue is the question of access to the courts, dealt with in the document under Principle 5 -
Administration.  This principle should apply to the bill of rights as a whole, and may even be the subject of a
separate fundamental right on its own.  It does not need to be addressed here.

The right of appeal/ review

T'he document states that there should be 'a right of appeal to the courts'.  This is a contentious issue, because
although most people would agree that persons ought to have resort to a reconsideration of an administrative
decision (on the environment or, indeed, any other issue), whether that reconsideration should be on the merits of
the decision (ic, appeal) or whether it should be limited to the legality of the decision (ie, review) is far from
universally agreed upon.  There are many administrative decisions taken upon which our courts are not qualified to
reconsider on the merits, and for this reason it is submitted that only the right to judicial review of the legality of
such decisions should be recognised (and, again, this would probably be a principle not confined to the
environmental sphere).  In order to ensure that this would be as meaninglful as possible, it is necessary that there
be full disclosure of information by the authorities, which is the next separate principle which should be recognised.

The right of access to information

T'his ought to be recognised in a bill of rights on a universal basis, not merely where environmental decisions are
concerned, so, once again, it is not really appropriately dealt with under these directive principles.  Such access to
official information, including full reasons for any administrative decisions, should, be subject to the proviso that
reformation can be withheld from the public where there are reasons for doing so which would be regarded as
acceptableinwestemdemocracies.  Anysuchdecisiontosuppressinformationshouldbesubjecttojudicialreview.

Reparation

The provision in 4.3 is to be supported, but why it comes under 'administrative law' is puzzling.  The wording of the
principle is acceptable, but it ought to come under a separate heading.

Public Participation

In comment 4, it is stated that 'public participation in environmental decision making should be an enshrined
principle'.  Whatever the merits of this viewpoint, nowhere in Directive 4 is this principle enshrined or even
mentioned.  T'he audi aheram partem principle, although certainly requiring some sort of public particpation, is very
limited in its scope in that it only relates to quasi-judicial decisions.  Therefore, a decision on something like
theWhite Paper or a draft bill or set of regulations would not be subject to the principle since these decisions are
not quasi-judicial.  Moreover, the principle is restricted to parties who are directly affected by the decision.

Whether the public should be given the right to participate in environmental decision-making is debatable.  It
may well he expedient, if not desirable, to enact legislation which does require or allow public participation in



decisionmaldng, especially in the stated exainple of the EIA, but it is submitted that this should be left to
legislation which will set out the parameters for such participation.  Inclusion of such a right in a bill of rights
would probably lead to great inefficiency in that there would have to be consultation on every decision made.
This would be fine for major decisions like whether to mine a game reserve or to build apartments in a
pristine coastal area, but would be unnecessary and too burdensome for many of the everyday decisions
which have to be made.  It is therefore suggested that some principle be included which requires the state to
provide for public participation as far as is reasonably practicable, or similar proviso (see, below)

Overall therefore it is submitted that principle 4, although it contains some crucial principles, is unnecessary
because the principles would either be dealt with elsewhere in the bill of rights or constitution, or they are
inappropriate for inclusion in such a document.

The only principle which should be included here somewhere is the 'reparations' principle, which, as pointed
out, does not really fall under administrative law.  It is suggested, therefore, that Directive Principle 4 be
headed 'Reparations' and include clause 4.3 only.

Directive Principle 5 - Administration

COMMENTS

Parktown and Westcliff Heritage Trust

Witwatersrand Heritage Trust

We prefer 1 and 2. The environment needs a strong central government authority with executive powers.
The alternative seems confined to an advisory or monitoring role probably at regional or municipal level
which is inadequate on its own.

Chamber of Mines of South Africa

7he Chamber strongly supports the environmental management programme report that has been developed
by the industry and various Government Departments and which incorporates Integrated Environmental
Management procedures and assessments. 7he Chamber recommends that all sectors of the economy
shouldfollow the same route, adapting the process where necessary to suit its own requirements. it is
submitted that the emphasis should not be on the impact on the environment, but on the management of
those impacts.

5.1 An agency shall be established to ensure every person's right to an environment which supports health and
well being. 7he age" so established shall be independent of the State but shall remain accountable thereto.  It shall
be qfforded all the necessary powers to fuffll its function.

COMMENTS



Graeme Binckes (in letter of 7 June 1993)

I suggest that Directive Principle 5. I is redrafted to read:
.... to fulfil its functions which shall include effective, independent and accountable administrative procedures
for the monitoring and assessment of actions which have a significant environmental effect and for public
participation in these procedures'.

Chamber of Mines of South Africa

The Chamber opposes the establishment of an independent agency in the form proposed, and since the Chamber
opposes the extension of the locus standi principle, it is submitted that sub-paragraph 5.2 should fall away.  One
argument that has been given in favour of an extension of the locus standi principle is that the costs of litigation would
prevent vexatious litigation taking place, and that for this reason the 'floodgates of litigation' would not be opened.  If
this sub-paragraph were to be retained, the 'floodgates' argument would be a very significant one.

Michael Kidd, Lecturer, School of Law, University of Natal

It is submitted that the specificity of 5. 1 makes it unsuitable for inclusion in a document like this.  Such a decision
should lie with parliament, who can decide on its implementation on the basis of availability of resources.

5.2 No persons shall be prevented from enforcing their environmental right by reason of them not having access to
sufficient funding, legal andlor representation.

COMMENTS

SA National Foundation for the Conservation of Coastal Birds

Transpose.....   funding legal and/or representation' to read '....funding and/or legal representation'.

Michael Kidd, Lecturer, School of Law.  University of Natal

Since 5.2 has already been discussed above, it remains to assess principle 5. 1 (sse above).
(Alternative.. the State shall establish effective, independent and accountable administrative agencies and procedures
~functions will include the monitoring, public participation and assessment of actions which have a significant environmental
effect).

COMMENTS

Birdlife International

Bird Club

The alternative in Principle 5 is a realistic option.

Chamber of Mines of South Africa



The Chamber also opposes the alternative directive principle.  The State has sufficient regulatory power to ensure that
the environment is protected.  In the use of the mining industry the environmental management programme report
concept has now been carried into the Mines Act.  This means that the need for providing agencies with the functions
mentioned falls away.

Michael Kidd, Lecturer, School of Law, University of Natal (through Bergwatch)

The alternative mooted (however) is acceptable, apart from the inclusion of the words 'public participation'
which do not make sense.  These words should be omitted and separate provision should be made for public
participation in a new sentence.

Suggested alternative proposal:

5. 1 The state shall establish effective, independent and accountable administrative agencies and
procedures whose functions will include monitoring and assessment of actions which have a significant
effect.  Such procedures shall include provision for public participation as far as is reasonably practicable.

entrust

Suggested alternative proposal

7he State shall establish effective, independent and accountable administrative agencies and procedures
whose functions will include the monitoring, auditing, public participation and public participation and
assessment of actions which have a significant impact on the environment.

Suggested Directive Principle 6

The State shall have the responsibility to effectively monitor and control in accordance with acceptable
international standards, the effects on the environment due to cross border activities such as trading
pollution (air,water, etc) with other states and coumntries.

SECTION IV

1. Mike Cope
No consideration of the process which we are undergoing.
No plenary debate.
Not enough time to prepare
Not enough time in workshopslgroups

2. Liz Linsell and Mike Cope
Eco-Programme objects titling this document An NGO Proposal' as only a minority of NG0s have been

consulted and involved.



Unless this process is broadened and deepened to significantly involve the majority of South Africans
through their existing organisations and through consultation on a grassroots level, EcoProgramme wishes to
formally distance itself from this document and this process.  We request that EcoProgramme's name and
participation be removed from this docwnent, alternatively it (Eco-Programme's name should be accompanied
by the above statement - and in addition our attendance was not mandated by any of our organisations and
should imply no support of this process.



11 January 1995

GOOD HOPE ALLIANCE:
OBJECTIVES FOR THE REFORM OF LOCAL GOVERNMENT

The Good Hope Alliance, an umbrella body representing some 60 ratepayer / civic resident's
association in metropolitan Cape Town submits the following views on the principles which it
considers should form the basis for the reform of local government.

1 .    Overall Aim of Local Government Reform:

The provision of government close to home where it can deal directly, rapidly and effectively
with local issues and where all local people can effectively and easily participate in the
process is infinitely better and more democratic that this country has endured for many
years.

2.     The Value of an Effective Local Government System:

The value of an effective local government system lies in its:
Pluralism - the dispersal of state power - moving it away from the centre, closer to the local
people;
Participation Potential - the contribution it makes to ensuring local democracy, Responsiveness -
the ability to provide for local needs through the efficient and effective delivery of local services,
and
Strategic Direction - its capability of seeking structures and processes that effectively combine and
co-ordinate pluralism, participation and responsiveness;

This co-ordination is not considered to be easy as the simultaneous maximisation of each of these
values is not possible; however this must be attempted as far as this is possible by compromise -
otherwise we face the continued erosion of the checks and balances provided by local government
and an increasingly centralised and authoritarian state.

Local government is a form of decentralisation - a case for its continued existence must be made in
terms of democratic theory and the efficient delivery of a range of services.  Crucial to this is the
concept of localism - local areas have unique and area-specific local needs best provided by a local
political system which is:-
close to the local people;
responsive to their local demands;
and both democratic and accountable./

3.     Primary Local Authorities



To achieve these values, PLA's must be seen as the building blocks of the governmental
system and thus they must be equipped with adequate powers and resources and the system must
facilitate their assumption of optimum autonomy.  But on the other hand, this must be on the basis
of their observed capability and assessed objective performance - in other words, autonomy must be
earned by each PLA.

4.     Size of Local Authorities

The principle involved in determining future local authority boundaries are concerned with ensuring
that:-

Primary Local Authorities must be large enough to command the skill, financial and material
resources needed for the efficient provision of services and for effective representation and
participation in the metropolitan and wider government system; on the other hand;

PLA's (or Metropolitan Local Authorities for that matter) must not be so large that serious
managerial problems arise; that elected representatives cannot keep in touch with constituents and
that the potential for effective public participation cannot be achieved.

5. Functional and Democratic Viability in the Provision of Services

To achieve functional viability in the local government system and the efficient and effective
discharge of functions and services, the size and characteristics of metropolitan Cape Town
warrants a two- component metropolitan system of local government - a metropolitan authority
with constituent primary local authorities.

But in order to ensure democratic viability:
the Metropolitan Local Authority must be an administrative and co-ordinating organisation
for bulk services provision, planning, redistribution and development with the component
primary local authorities acting as its equal status executive arms, and

PLA's must each have sufficient range of functions, sufficient fiscal, legislative and
administrative powers and sufficient staff with adequate qualifications and experience to
ensure local interests, effectiveness, efficiency and also provide opportunities for councillors
to exercise real choice in all local government decision-making affecting the lives of local
communities; and

PLA's must have direct access to Provincial Government and not be subservient to the
Metropolitan Local Authority in its dealings with the upper tiers of government.

6.      Four Objectives for Local Government Reform

Four basic objectives for local government reform must, therefore, be:



Local Power:- local government at all levels must be enabled play a more important, responsible
and positive role in the running of the country, to bring the reality of government closer to the
people and at the same time move it away from central government; powers must be devolved so
that local communities enjoy more influence in selecting policies that suit their specific needs and
which, in our heterogeneous society will, almost invariably, differ markedly differ from those of
other local communities.

Local Involvement:- the reformed local government system must bring people into the process of
reaching decisions -taxation, spending, and developmental decisions - as much as this is practically
possible and at the same time it must ensure that those decision are made intelligible to all of the
local community.

Effective and Efficiency of Local Government:
("doing the right things and doing things right")

Local government must be equipped and empowered to provide services in the most satisfactory
and viable manner, particularly from the point of view of each local community - this will require:

- a significant reallocation of functions for discharge at local level;
- considerable strengthening of the staff qualifications and capabilities for many PLA's

and;
- substantial constitutional strengthening of the powers of PLA's to ensure that the

needs of each local community are best served by its local government structure and
processes;

Local Democracy:- power must be exercised through representatives of the people, elected on a
truly democratic basis and the representatives must be locally accountable for the exercise of this
power and be subject to effective mechanisms for their recall.  Racial quotas envisaged by the Local
Government Transition Act, 1993 must be eliminated;

Local councils must be genuinely in charge of the local situation and elected local councillors
genuinely answerable for the actions of the council;

Local Involvement:- the reformed local government system must bring people into the process of
reaching decisions - taxation, spending, and developmental decisions - as much as this is practically
possible and at the same time it must ensure that those decisions are made intelligible to all of the
local community.



INYANGAS NATIONAL ASSOCIATION

APPROVED BY THE KWAZULU GOVERNMENT ON 5 DECEMBER 1983

'Azikho izifo ezingelapheki, okukhona yizifo abantu
obangekakwazi ukuzlnyanga nokuzelapha ngakinl "
'There are no such things as Incurable diseases,. there are
only diseases for which man has not found a cure,"

- Ellen Hlida MaMiya Jamile, "Empethamaqiii," - 1874-1962

10 January 1995

As a Natal/KwaZulu Inyanga Association, we thank you very much for inviting us to
make submissions,as we hereby do,on matters of relevance to our organisation with
regard to the new constitution.

We wish that an INYANGAS' NATIONAL ASSOCIATION be established to
operate in the whole Republic of South Africa with the following;

(a) AIMS AND OBJECTS:- (1) To consider and promote reforms and
improvement in the practice of medicinemen,

(2) To suppress dishonourable conduct or practises such as
witchcraft; to advance and enforce correct and uniform
practice and discipline among its members; to preserve
and maintain its integrity and preserve and to represent
generally the views of the profession;

(3) To encourage and promote the study of medicine; to
provide means for securing efficiency and responsibility
on the part of those seeking admission to the
profession; to collect and disseminate information likely



to be of value to members and the Nation as a
whole,and to conduct or regulate INYANGAS'
EXAMINATIONS.

(b) DEFINITION A licensed medicine-man,-herbalist,or inyanga shall prescribe, deal
in or sell IZINYANGA medicine only.Izinyanga medicine
is any liquid or substance which purports to have medicinal value,
mixed,prepared or manufactured by an inyanga,herbalist, or
medicineman who is not a registered chemist and druggist or a
registered medical practitioner.

(c) OUALIFICATION: In order to be recognised as an INYANGA, herbalist, or
medicine man, a person shall be required:

1. To undergo training as an inyanga under the supervision of a
licensed inyanga for a period of not less than ten years, at the
commencement of which training the said person shall not be
under eighteen years of age;

(2) To satisfy a panel of at least three senior licensed INYANGAS as to his
competency and efficiency as an INYANGA:

(3) To furnish a recent certificate of good conduct from the Police at the time of his
examination;

(4) To obtain a Government licence to practise as an INYANGA:
(5)  To become a member of the Association.

CONDUCT (DISCIPLINE):

Members of the Association committing the undermentioned acts or omissions
shall be guilty of misconduct, and disciplinary action shall be taken against them
by the Executive Committee, provided that the aggrieved party shall have the right
to appeal to a competent Court of Law against the action:

(1)  Gross or culpable blunders or negligence entailing bad results;
(2) Assumption of title of "Doctor or Chemist;
(3) Publishing or causing to be published or sending or delivered or transmitting, or

causing to be sent or delivered or t ansmitted to any personally advertisement in



any newspaper, book, pamphlet, circular, poster,. letter or other document,
inviting any person to consult him or purchase his remedies, or make use of his
services in any way whatsoever.

M. N. L UTHULI

K.A. MBATHA

S B  JAMILE

CONSTITUTION
OF

THE INYANGAS'
NATIONAL ASSOCIATION

THERE ARE NO SUCH THINGS AS INCURABLE DISEASES:
THERE ARE ONLY DISEASES FOR WHICH MAN HAS NOT
FOUND A CURE.              - ELLEN HILDA JAMILE, "EMPETHAMAQILI",
1874-1962

1.0 NAME:

The name of the Association shall be THE INYANGAS'NATIONAL
ASSOCIATION (Hereinafter referred to as the "Association")

2.0 AREA OF OPERATION:

The area of operation of the Association shall be the Province of



Natal and KwaZulu.

3.0 HEAD QUARTERS:

The head quarters and offices of the Association shall be situated at such
place as-shall be determined by the undermentioned Executive Committee.

4.0 AIMS AND OBJECTS:

The following, inter alia, shall be the aims and objects of the Association:-

4.1 To consider and promote reforms and improvement in the practice of medicine
men;

4.2 To represent generally the views of the profession; to preserve and maintain its
integrity and status; to advance and enforce correct and uniform practice and
discipline among its members; to suppress dishonourable conduct or practices
such as witchcraft;

4.3 To encourage and promote the study of medicine; to provide means for securing
efficiency and responsibility on the part of those seeking admission to the
profession; to conduct or regulate inyangas' examinations and to collect and
cbsseminate information likely to, be of value to members and the Nation as a
whole;

4.4 To purchase, take on lease or in exchange, hire or otherwise acquire any
movable or immovable property and to erect buildings required for the purposes
of the Association;

4.5 To raise, create or borrow funds from time to time tcy be utilised in such manner
as the Association may think fit;

4.6 To invest monies of the Association as may from time to time be determined;
4.7 To sell, improve, lease, mortgage, dispose of or otherwise deal with all or any

part of the property of the Association.
4.8 To vest in itself powers to sue and be sued in its own name;
4.9 To do all such other things as are incidental or donducive to the attainment of

the above objects.



5.0 MEMBERSHIP:

5.1 Membership of the Association shall be conferred on all licensed
herbalists, medicine men, or inyangas practising in KwaZuiu and in the
Province of Natal;

5.2 A candidate for membership shall apply to the Secretary of the
Association in writing, who upon receipt of one year's subscription, shall
place before the Executive Committee for approval such application;

6.0 DEFINITION:
A licensed medicine man, herbalist, or inyanga shall prescribe, deal in or sell
izinyanga medicines only. lzinyanga medicine is any liquid or substance
which purports to have medicinal value, mixed, prepared or manufactured
by an inyanga, herbalist, or medicine man who is not a registered chemist
and druggist or a registered medical practitioner.

7.0 QUALIFICATION:
In order to be recognised as an INYANGA, herbalist, or medicine
man, a person shall be required

7.1 To undergo training as an inyanga under the supervision of a licensed
inyanga for a period of not less than ten years, at the commencement of
which training the said person shall not be under eighteen years of age;

7.2 To satisfy a panel of at least three senior licensed INYANGAS as to his
competency and efficiency as an INYANGA;

7.3 To furnish a recent certificate of good conduct from the Police at the time
of his examination;

7.4 To obtain a Government licence to practise as an INYANGA
7.5 To become a member of the Association.

8.0 CONDUCT (DISCIPLINE):
Members of the Association committing the undermentioned acts or
omissions shall be guilty of misconduct, and disciplinary action shall be
taken against them by the Executive, provided that the aggrieved party



shall have the right to appeal to a competent Court of Law against the
action:

8.1 Gross or culpable blunders or negligence entailing bad results;
8.2 Assumption of European title of "Doctor" or "Chemist";
8.3 Publishing or causing to be published or sending or delivering or

transmitting, or causing to be sent or delivered or transmitted to

any person any advertisement in any newspaper, book, pamphlet, circular, poster,
letter or other document, inviting any person to consult him or purchase his remedies
or make use of his services in any way whatsoever.

9.0 THE EXECUTIVE COMMITTEE:
9.1 For the proper management of the affairs of the Association, an Executive

Committee consisting of a President, a Vice-President, a Secretary, a
Vice-Secretary, a Treasurer, and four members of the Association shall be
elected at its first Annual General Meeting by ballot, after open
nomination of candidates by members.  Until otherwise decided by a
General Meeting of the Association, five members of the Executive
Committee shall form a quorum.

9.2 The Executive Committee, elected in terms of the preceding clause, shall
remain in office for three years.  When all members shall retire and a new
Executive Committee shall be elected at an Annual General Meeting or
Special General Meeting convened for the purpose.  Retiring members of
the Executive Committee shall be eligible for re-election and shall remain
in office until their successors have been elected.

9.3 An elected member of the Executive Committee who, without approval of
the Executive, fails to attend three consecutive meetings shall cease to be
a member and the vacancy shall remain unfilled until the next general or
Annual General Meeting.

9.4 The Executive Committee shall have powers to act in all matters in the
name of the Association and to manage its business, subject to approval
and confirmation by the Special or Annual General Meeting.

9.5 The Executive Committee shall meet together for the despatch of its
business not less than once every three months.  All questions arising at
any meeting of the Committee shall be decided by a majority of votes.  In



the case of an equality in votes, the President shall have a casting vote in
addition to his deliberate vote.

9.6 The Secretary, on the requisition of the President or not less than four
members of the Executive Committee shall, at any time, summon a
meeting of the Executive Committee.

9.7 Only the Special or Annual General Meeting shall have power to remove
from office any elected member of the Executive Committee (except as
required by 9.3 above).

9.8 Not less than eight days' notice shall be given indicating the intention to
hold an Executive Committee Meeting.

10.0 GENERAL MEETINGS:
An Annual General Meeting shall be held during September of each and
every year at which the following business shall be transacted:

10.1 (a) Audited Annual Accounts repor-t by Treasurer.
(b) The Executive Committee Report by the Secretary.
(c) An ordinary general meeting.

10.2 An ordinary general meeting shall be held at any time at the discretion of
the Executive Committee.

10.3 The Executive Committee shall call a special general meeting of the
Association on receiving a requisition to that effect, signed by not less
than ten members, specifying the objects of such a meeting.

10.4 Not less than fourteen days' notice shall be given indicating the intention
to hold a general meeting.

10.5 Questions arising at any meeting shall be decided by a show of hands or
by ballot should the meeting so decide, and in the case of equality of
votes, the President shall have the casting vote in addition to his
deliberate vote.

10.6 The President shall preside at all general meetings.  In the event of the
President not being present within Fifteen minutes after the time indicated
as commencing time, the Vice-President shall preside.  Failing this, the
members shall choose one of their members to preside.

10.7 Every member shall be entitled to vote, provided any subscription due by
him is paid.

10.8 At any general meeting the quorum should consist of no less than one
third of the total number of the members of the Association, not fewer
than four of these being members of the Executive Committee.



1 1.0 NOTICES:
Every member shall register with the Secretary his, address, and a notice
shall be served on any member by sending it through the post in a prepaid
registered letter addressed to such member at his registered address.

12.0 MINUTES:
Proper minutes in the Zulu language shall be kept of the resolutions and
proceedings at all meetings of the Association and the Executive
Committee and all members shall have access to these records.

13.0 SUBSCRIPTIONS:

The initial joining fees and annual renewal subscriptions shall be determined by
the Annual General Meeting.

13.1 The minimum subscription shall be Fifty Rand per member, per annum, which
shall be due and payable during September of every year.

14.0 FINANCE:

14.1 The Treasurer shall receive the subscriptions of members and all other monies
due to the Association, issue receipts, draw cheques on the Association's banking
account, and sign same as provided in this Constitution, and shall keep all
necessary vouchers and proper books of account.

14.2 All monies received by or on behalf of the Association by way of subscriptions,
donations or otherwise, shall forthwith be paid into the Association's bank
account by the Treasurer.

14.3 No expenditure shall be incurred by or on behalf of the Association without any
prior approval of the Executive Committee, and cheques on the Association's
bank account shall be signed by the Chairman and the Secretary and the
Treasurer.

14.4 The Treasurer shall cause to be prepared a Statement of Income and Expenditure
of the year together with an audited Balance Sheet reflecting the position of the



Association's finances up to the 30th June of each and every year, and the same
shall be submitted to the Association at the Annual General Meeting.

14.5 The Treasurer shall have such accounts examined by an Auditor to be appointed
at the Annual General Meeting and the remuneration of Such Auditor shall then
be fixed by the Executive Committee.

15.0 THE SECRETARIES:

The Secretariate of the Association shall be decided by the Executive Committee
in accordance with the requirements of the Association.

16.0 LIABILITY OF MEMBERS:

The liability of each member on account of the Association shall
be limited to the amount of his annual subscription.

17.0 ALTERATION IN CONSTITUTION:
No alteration or amendment of the constitution of the Associatio shall be
made save by a special resolution carried out by a maj'o ity of not less than
three quarters of the members present, wh are entitled to vote at a special
general meeting of the Assoc ation called for the purpose, of which notice
in writing of at lea fourteen days has been given.
Upon such alteration, amendment and addition being made a aforesaid, the
same shall be deemed and taken to be incorp rated in and/or to form part
hereof in the same manner and in a respects as though originally inserted
herein and shall be bindin upon all the members of the Association without
any further special act of assent thereof.

18.0 LEGAL PROCEEDINGS:
The Association shall have power to sue or to be sued in a com petent
Court of Law.  The President's office shall be the office service.  The



President and/or the Secretary shall sign all documents on behalf of the
Association.

19.0 NOTICE OF MOTION:
Any member sending by prepaid registered letter to the Secre tary, not less
than ten days before any general meeting, notice i writing indicating his
intention to bring any subject or motio before the Association for
discussion or decision, shall be entitle to have such notice intimated to the
members.

20.0 WINDING UP:
The Association may be liquidated and wound up by resolution of not less
than nine tenths of the members present at any General Meeting called for
that purpose, of which written notice of not less than fourteen days has
been given.



23 January 1995

International Committee of the Red Cross

The Regional Delegation for Southern Africa of the International Committee of the Red Cross (ICRC)
presents its compliments to the Constitutional Assembly of the Republic of South Africa and herewith avails
itself of the opportunity to congratulate the Constitutional Assembly on having taken the commendable
initiative to call for public submissions in the constitution making process.

On behalf of the ICRC Delegation in South Africa, I have the honour to submit to you a proposal regarding
the monitoring of conditions of detention of persons deprived of their freedom, in particular under a State of
Emergency, to be enshrined in the new constitution of the Republic of South Africa.

As an independent humanitarian body and neutral intermediary, the ICRC aims to protect and assist victims of
conflict and internal strife by visiting, amongst others, persons deprived of their freedom.

Whereas in a situation of international armed conflicts the ICRC has a mandatory right to visit persons
deprived of their f reedom on the basis of the Third and Fourth Geneva Convention of 1949, the ICRC has
only a statutory right of initiative entitling it to offer its services in situations of internal armed conflict, internal
disturbances and tension.

The ICRC has been active in South Africa since 1963, following the authorisation given by the South African
Government to the ICRC to examine conditions of detention of sentenced security prisoners.

From 1963 to 1987, while continuing its visits, the ICRC tried to gain access to awaiting-trial detainees as
well as to unrest related convicted prisoners but to no avail.  In 1987 the ICRC decided to suspend its regular
visits to security prisoners and to re-negotiate its agreement with the South African Government.  The
negotiations to obtain access to all categories of prisoners / detainees only succeeded in 1992, making it
possible for the ICRC to visit sentenced and unsentenced prisoners in both prisons and police stations in South
Africa.

The agreement with the South African Police Service (SAPS) , currently being re-negotiated, stipulates that
the ICRC has the right, within the framework of laws of the SA Parliament, to visit any person arrested or
detained by the SAPS, in particular persons held under the State of Emergency as provided by Section 34 of
the Constitution.



In other words, the ICRC’s access to detainees is subject to any law adopted by Parliament and Section 34 of
the Interim Constitution.  However, this section only specifies that a person arrested under the State of
Emergency is entitled to have access to a legal representative and a medical practitioner (Section 34, para 6,
letters e and f) . The external and independent monitoring of the conditions of detention of detainees under a
State of Emergency is not provided for by the Interim Constitution.

For the ICRC there is the danger that the wording of both Section 34 of the Interim Constitution and the
agreement with the SAPS could be interpreted in a restrictive sense, thus barring ICRC access to those whose
conditions of detention most need to be monitored.

As the ICRC was not allowed access to awaiting-trial security detainees for thirty years (1963-1992) and
since the new constitution may re-def ine the rights of detainees, in particular under a State of Emergency, the
ICRC suggests that the monitoring of conditions of detention of detainees, in particular under a State of
Emergency (or any other situation of internal disturbance and tension) be enshrined in the new constitution.

The Republic of South Africa is a party to the Geneva Conventions of 1949
Therefore the ICRC proposes the following modification to Section 34, point 6, letter (g) - (copy attached) :

"The right of a neutral and impartial humanitarian body, such as the International Committee of the Red Cross,
to have access to and to visit a person arrested or detained in order to assess his or her conditions of detention
is submitted to the same modalities and principles as the visits and access to persons arrested or detained not
under a State of Emergency".

In this regard, it has to be recalled that the purpose of ICRC visits to detainees and prisoners is purely
humanitarian: ICRC delegates examine the conditions of detention and treatment reserved for inmates and if
necessary, make recommendations to the Authorities aimed at improvement thereto.  Confidential reports are
drafted after every visit (or series of visits) and submitted to the Detention Authorities only.

The ICRC hopes that the above-mentioned proposal will be considered positively, thus allowing the ICRC
unrestricted access to detainees and prisoners.  In doing so, the people of South Africa, represented by the
Constitutional Assembly, will demonstrate their confidence in the ICRCfs independent and impartial
evaluation of the treatment and conditions of detention of inmates, and their will to avoid the recurrence of
abuses committed in the past, which were made possible in the absence of external monitoring.

Should the Constitutional Assembly come to a different conclusion with regard to the ICRC's proposal, the
ICRC would like to draw the attention of the Constitutional Assembly to the fact that such a conclusion should



under no circumstances be interpreted in a sense that would deny or restrict the access of the ICRC to persons
deprived of their freedom.

Thanking you in advance for your support of our humanitarian cause and remaining at your entire disposal for
any further information.

Copies to:

- Ms J Schreiner, MP, Member of Constitutional Assembly, Theme Committee VI, Sub-Committee on
Security Apparatus
- Professor N Haysom, Legal Advisor to the President



SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY

THEME COMMITTEE IV: AN ENTRENCHED BILL OF RIGHTS
The Institute for Human Rights Education wishes to suggest the following for inclusion in the final
Constitution of South Africa:

EVERY CITIZEN IS ENTITLED TO INFORMATION TOWARDS A FULL
UNDERSTANDING OF THE CONSTITUTION AND ITS BILL OF RIGHTS

Motivation:

The IHRE is engaged in extensive initiatives to inform South Africans of their Rights which are
guaranteed by the Bill of Rights as citizens.  In the course of our work we have discovered that few
South Africans conceive of Democracy beyond the very conspicuous Right to Vote.  Even fewer
citizens presently comprehend the Responsibilities that come with their Rights.

Inclusion of this clause should not merely be as in principle inclusion, but rather an overt, bold
stipulation which may well entail the addition of a formal Right to the interim Bill of Rights.

Access to such knowledge could be construed to fall within the Right to information, however, in
its present form, the Right to Information pertains specifically (if not exclusively) to information
held by the State or its agencies.  It is not general enough to include a proactive dissemination of
knowledge tout the Constitution or its Bill of Rights.

Knowledge of the Bill of Rights could and should be included at all levels of formal education in
primary, secondary and tertiary curricula.  However, given the practical nature of such education,
innovative and stimulating programmes can also be designed for the non-formal educational
sectors.  Community theatre, Murals, Billboards and the Media have become useful vehicles for
citizenship education globally.  Even the USA's long experience with democracy still finds the need
for fresh radio and teledemocracy exercises, viz television call-in and talk shows.

Interactive programmes will also serve to ensure the openness of government at all levels, local and
national.  It will engage participatory citizenship, and not only promote transparency, but ensure
accountability - principles which are loudly espoused by the Government of National Unity.

INSTITUTE FOR HUMAN RIGHTS



17 MAY 1995

THEME COMMITTEE 5 (JUDICIARY AND LEGAL SYSTEMS)

SUBMISSION ON BLOCK 7.2: PRINCIPLES OF LEGAL INTERPRETATION

Apart from its impact on the South African political and constitutional scene, the 1993 Constitution

also had a direct impact on ordinary statutory interpretation.  For the first time in South African

history we have a supreme constitution: the principle of sovereignty of parliament has been

replaced with constitutional supremacy (s 4 of the 1993-Constitution).  This paradigm-shift will

result in wide-ranging and far-reaching changes not only to all aspects of law in general, but also to

the various branches of public law in particular.  For a number of years there has been a debate in

South Africa about the correct approach to statutory interpretation: the majority of academics

advocated a contextual and purposive methodology, while the practitioners and the courts relied on

the orthodox literal and ‘golden' rules.  Since a constitution which is the fundamental law of the

land must be interpreted liberally, generously and purposively, it could have been possible for the

courts to use two different interpretative methodologies: purposive and flexible for constitutional

interpretation, and orthodox literalism/intentionalism for ordinary interpretation.  Fortunately,

section 35 of the 1993 Constitution avoided the possible theoretical clash of mutually exlusive

methodologies.  Section 35(3) now 'forces' the judiciary to interpret all other legislation (and

develop common law) with due regard to the spirit, purport and objects of Chapter 3: in other

words, plain meanings and so-called clear unambiguous texts are no longer sufficient in the

interpretation process.  Factors and circumstances outside the mere text of the legislation are

immediately involved in the interpretation process.  This is nothing other than unqualified

contextual (functional or purposive) interpretation.  Section 35(1) contains a peremptory

provision to the effect that the courts must take note of international human rights law.  The

principle of parliamentary sovereignty has been replaced by constitutional supremacy.  The so-

called intention of the legislature as found exclusively in the words of the provision can no

longer be the most important principle of statutory interpretation.  The scope and purpose of the

legislation within the framework of the Constitution is now paramount.  During interpretation

the courts must try to reconcile the aim and purpose of the legislation with the provisions of the



Constitution in general, and Chapter 3 in particular (sects 4 and 35 of the Constitution read

together).  Section 35 of the interim Constitution must be retained in the final Constitution, since it

ended the debate between textualism and contextualism, as well as harmonising (in principle) the

theoretical foundations of both constitutional interpretation and the interpretation of ordinary

legislation.

With regard to the final Constitution, we would like to make the following specific

recommendations:

1 Section 7(1) of the 1993-Constitution does not refer to the judiciary.  This seems to be in

conflict with a number of provisions, inter alia section 4 (in which the judiciary is

mentioned), as well as the preamble.  The preamble refers to South Africa as a

constitutional state (regstaat in the Afrikaans).  One of the features of the constitutional

state is the role of the judiciary as guardian of the fundamental rights entrenched in the

supreme constitution, as well the norms and values underlying the constitutional state in

general.  By definition the judiciary should also be bound by the provisions of the chapter on

fundamental rights, and this omission should be rectified in the final Constitution.

2. The current section 35(1) and (3) should be retained (as (1) and (2)) in the chapter on

fundamental rights.  This provision should resort under the heading Interpretation, e.g.:

35 Interpretation

(1) In interpreting the provisions of this Chapter a court of law shall promote the values which
underlie an open and democratic society based on freedom and equality and shall, where
applicable, have regard to international human rights law applicable to the protection of the
rights entrenched in this Chapter, and may have regard to comparable foreign case law.

(2) In the interpretation of any law and the application and development of the common law and
customary law, a court of law shall have due regard to the spirit, purport and objects of this
Chapter

3. To emphasise and distinguish the presumption of constitutionality, the current sections

35(2) and 232(3) should be consolidated in a single provision in the chapter on fundamental

rights.  This provision should resort under the heading Presumption of constitutionality,

e.g.:

36 Presumption of constitutionality



If, on the face of it, legislation seems to be unconstitutional because it is in conflict with the
provisions of Chapter 3 in particular or the rest of the Constitution in general, and the
legislation is also reasonably capable of a more restricted interpretation which will be
constitutional and valid, such restricted interpretation should be followed.

4. We would like to support Mr Willie Hofmeyer's call for more understandable language in

legislation in general, and the chapter on fundamental rights in particular.  To

paraphrase Mahomed J in S v Acheson 1991 2 SA 805 (Nm) 813A-C, the constitution is a

'mirror reflecting the national soul'.  If the language employed in Chapter 3 is to be the

yardstick, the South African mirror is somewhat blurred!  A future rights culture will

largely depend on the legitimacy of and respect for the Constitution as supreme law.  To

achieve this, the Constitution should be easily accessible, which the 1993-Constitution is

not.  We want to emphasise easier and simpler language and drafting techniques for

the final Constitution, as well as all new legislation.

Thank you for this opportunity.

CJ Botha and I Southwood

DEPARTMENT OF CONSTITUTIONAL AND PUBLIC INTERNATIONAL LAW

UNIVERSITY OF SOUTH AFRICA



MEDICAL RESEARCH COUNCIL
CENTRE FOR EPIDEMIOLOGICAL RESEARCH IN SOUTH AFRICA (CERSA)

12 June 1995

ANC SUBMISSION - REPRODUCTIVE RIGHTS

We are writing to express the support of the Medical Research Council's CERSA- Women's Health
research staff for the proposal that reproductive rights be included in the Constitution.  The ability
of women to control their own fertility is an absolutely essential pre-requisite for the empowerment
of women and their ability to enjoy all other constitutional rights and participate fully in society.  As
such, it deserves and demands inclusion as a separate clause in the Constitution, complementing,
without duplicating, equally important clauses on equality.

We have studied the ANC draft formulation and completely support the spirit in which it has been
drafted.  We fully endorse the formulation of points (a) and (b).  The first sentence, however, is
rather clumsy and we suggest some redrafting.  The reference to 'sexual choice' is unnecessary as it
is both fully and better covered by the provisions of point (a).  We would suggest that this first
sentence be reformulated as follows:

"All persons have the right to reproductive health and well-being and to control their own fertility,
which shall include:"

We believe the inclusion of a clause on reproductive rights is of great importance in the
Constitution and very much hope this succeeds.

Dr Rachel Jewkes MBBS MSc MFPHM MD
Co-ordinator, CERSA-Women's Health
on behalf of CERSA-Women's Health



18 April 1995

SUBMISSION  ON PROPERTY    RIGHTS  AND   OTHER CONSTITUTIONAL ISSUES

Because the constitutional principles negotiated at Kempton Park represent a common vision of a future South Africa

achieved by representatives of the full political spectrum, we believe that those principles form a sound basis for the new

Constitution.

The Preamble to the White Paper on Reconstruction and Development acknowledges that "the interdependence of the

objectives of reconstruction and development on the one hand, and growth on the other, is now widely accepted.....

throughout South African society".  It would be fitting, therefore, if the interdependence of these two objectives forms the

guiding light in the process of giving flesh in the new Constitution to the 34 principles accepted at Kempton Park.

Against this background we would like to point out some of the considerations we believe the Constitutional Assembly

should keep in mind in drafting a constitution conducive to the objectives of the RDP of meeting basic needs, developing

human resources and building the economy.

Protection of property rights

The protection of property rights is fundamental to a prosperous society and a growing economy and

should be adequately dealt with in the new Constitution.  Our views on this topic are set out in the

attached annexure.

Protection against arbitrary government action

Protection against arbitrary government action is necessary for the promotion of entrepreneurship and

investor confidence.  This will be achieved by retaining section 7 (3) of the interim Constitution, which



acknowledges that business firms (like unions, universities, churches and other juristic persons) are as

worthy of protection under the Bill of Rights as are individuals.

Minimum interference with free economic activity

Restrictions on and legal impediments to free economic activity restrict economic growth.  While public

policy sometimes requires regulation and limitations to be imposed, the unintended and unforeseen

consequences of regulations and other legal limitations on free business activities often outweigh the

perceived benefits.

Sound legislative regulation of business requires careful consideration and weighing up of the pros and

cons.  Therefore, it is generally wise not to attempt to do so in a Constitution, which by its nature has to

be wide in its scope and cannot deal with all the qualifications and exclusions required.

Prevention of legislative fragmentation

The institution of the TBVC states created a situation where different laws applied to the same situation

in different parts of South Africa.  This multiplicity of legal rules on basic aspects of business life such as

tax, company law, etc made it more difficult and costly to do business and created inefficiency, as well

as uncertainty among both businessmen and the public.

The situation would be much worse if provincial legislatures were allowed under the new Constitution

to make their own laws on basic aspects of commercial law.  It would restrict growth and act as a

disincentive to foreign investment.  It would also restrict the development of human resources by

limiting the ability to utilise a person trained in one province as an employee in another province.

Fiscal responsibility



The importance of fiscal responsibility to achieve sustainable development based on growth cannot be

overemphasised.  This will require that the new Constitution does not open the door to a proliferation

of new taxes or tax-collecting levels of government.

G S VAN NIEKERK

PROTECTION OF PROPERTY RIGHTS

The right to property appears near the end of the Bill of Rights in the interim Constitution.  Yet, it could

be argued that it is one of the most fundamental rights, coming just after life and liberty in importance in

personal, social or economic life.

There is sometimes a tendency to think about the right to property as if it only referred to immovable

property (land).  However, the right to property in Bills of rights and in the present section 28 of the

interim Constitution protects all property, everything that a person could own, down to the necessities

of daily living, such as food and clothing.  Without protection to property, in this wide sense, the whole

fabric of society, its economic activity and relationships will be endangered.

People are motivated to work and save, because that enables them to obtain property: food, clothing,

household equipment, a vehicle, a house.  The ability to own property drives people to work and study

harder and to improve their skills and productivity.  This motivation would be severely affected if

property could be taken arbitrarily through government action or laws.

Investment in immovable property and in capital equipment, infrastructure and other development,

whether in agriculture, mining, commerce or industry, will not take place if there is uncertainty about

the protection of property.

Property rights are especially important with regard to the international mobility of labour and capital.

Skilled people and foreign investors, used to property rights in their home country or in other potential



locations, will avoid a country where there are no property rights, or where property rights are

perceived not to be adequately protected.

Because the right to property has been safeguarded in section 28 of the interim Constitution, its removal

or watering down at this stage is bound to be interpreted as an important change in government policy

and direction and to cause uncertainty and reticence to invest.  It could cause a panic which could

seriously affect the possibility of meeting basic needs, developing human resources and building the

economy as envisaged by the RDP.

Rights to property cannot be unlimited and have always been limited by public interest measures such as

environmental controls and municipal zoning, land use and development laws.  These limitations usually

do not "negate the essential content" of rights in property and are thus permissible under the present

formulation of the limitation clause in section 33 of the interim Constitution.  In the exceptional cases

which do involve the negation of the essential content of property rights, the rights concerned should be

expropriated.

In terms of the Restitution of Land Rights Act, based on sections 121 to 123 of the interim

Constitution, land for persons or communities dispossessed as a result of discriminating laws, is to be

obtained by purchase or expropriation (with just compensation) or by the allocation of State land.  This

is necessary to maintain the basis of protection of property, which is necessary in a free and democratic

political and economic system.

The requirement of "public purpose" for expropriation should be maintained.  It is also found in the Bills

of Rights in other countries and has a well-established meaning in South African case

law as not being restricted to matters affecting only the State or the Government, but as including

matters whereby the whole population or the local public is affected.

The way in which the compensation requirement is presently formulated in section 28(3) leads to

uncertainty and lack of flexibility.  A simple requirement that compensation for expropriation must be

just (and equitable) would

correspond with the requirement generally found in most Bills of Rights, and ensure a

large measure of certainty;



be better suited to a Bill of Rights, which lays down the minimum framework within

which the government has to operate and does not try to enshrine the whole body of

specific rules on the particular subject;

be flexible enough to allow for adaptation by statute and case law to different

circumstances and times.
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38 Tudor Village
Constantia Ave
Allan Manor
2091

The Constitutional Assembly
P O Box 15
Cape Town
8000

Dear Sir/Madam

As a citizen of new S.Africa I object in the strongest terms to the Legislation of
Pornographic Magazines.   Not only is this literature an infringement of Women's Rights
but it debases them into sex objects.   We (78% of RSA) Christians, have a right to bring
up our children in a morally upright environment and to protect family values which are
undermined by this literature.   The tendency towards immorality has contributed to the
disintegration of nations in history.  
The time has come to listen to the silent majority.

Yours faithfully

W M J Philip
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Professorial inaugural address in the Department Political Studies on 20 April 1995 at 17:15
at the Rand Afrikaans University

Albert Venter

Compulsory or voluntary coalition government in South Africa's final constitution?: a
constitutional engineering perspective

Introduction

The final constitutional text for a democratic South Africa is at present being negotiated by elected
representatives of seven political parties by the Constitutional Assembly in Cape Town.  One of the
most important questions which, in my view, must be dealt with in the constitutional text is the
format and powers of the executive authority, in other words, the Cabinet.  My contribution tonight
will touch on a few of the fundamental questions about the format of the executive authority which
should be prescribed in the constitution.  The emphasis will be on the question of whether the
constitution should prescribe an inclusive or also called large coalition government, but I plan also
to discuss other pertinent questions around an executive authority in a deeply divided society.

The Cabinet or government is one of the most visible and influential elements of the prescriptions of
the constitution which are seen by the ordinary citizens in their daily lives.  It is the Cabinet which
declares war and makes peace, which determines the priorities of the State budget, which provides
political and economic leadership to the country, which manages foreign affairs with other states
and which, in general, brings about trust in the country and its future.  A Cabinet which fails in the
handling of these matters deserts the country and its people.  Think of Neville Chamberlain in
1937/41, the swing-door cabinets of the Fourth French Republic (RIP), the 58 cabinets of Italy
after the second world war and the failed leadership of the Weimar Republic in Germany in 1933.
South Africa at present has an historic opportunity to learn from the mistakes of others, from the
knowledge about cabinets which political science has researched over the past 70 years and from
our own experience of the past.

Constitutional engineering

Constitutions are instruments which limit the execution of political power, which institute rules to
control the rights of citizens and the powers of authorities.  Metaphorically speaking, constitutions
are engines in the political reality which must be designed to make a society work.  In order to
achieve this, punishments and rewards must be built into constitutions which will encourage



politicians to obey the rules of the constitution.  That is where the term constitutional engineering
comes from: how to design a constitution which will punish power-crazy politicians and keep them
on the narrow road of political integrity.  Constitutional engineering means that knowledge and
techniques which have already been built up from experience will be utilised.  That we try to
foresee future events, to gain from previous experience and to anticipate the consequences of our
actions.  This makes provision that we can make course adjustments along the road as we learn
from experience, that we accept responsibility for our deeds.  We therefore learn from our mistakes
and adapt as circumstances make this necessary or possible.  This also entails that we must make
defensible choices and that we have a basic dedication to policy-making so that the aim of our
actions is to relieve human suffering and, where possible, to improve the conditions of people in a
society.

It is in that sense that I want to share with you a few ideas tonight about the nature of the executive
authority, government or Cabinet which should be designed for the final constitution. (1)

1. To the political connoisseurs in my audience tonight I want to say that my address is
structured by a few underlying presuppositions and conceptual frameworks, inter alia: that
constitutions are primarily frameworks for governance which put restrictions on the power of
governments, that constitutions cannot function properly if there are no built-in rewards and
penalties, that a Cabinet should try to improve the quality of life of the society which they
serve, that experience should be learnt from, that the Cabinet must anticipate future events
and make defensible decisions, the dogma of the threefold division of government authority,
responsible parliamentary government, the problem of political stability in segmented
societies and successful democratic transformation of an authoritarian regime.  Because of
the time restriction I shall not discuss all these theories with you tonight.  You will
nevertheless realise that some of them are interwoven in my presentation.

The Cabinet in the 1993 constitution

Our present cabinet system is a Parliamentary executive authority with an executive
President who is both head of state and head of government (Section 75)(2).  A hybrid
between Westminster and France.  This simply means that the Cabinet and President can
govern alone for as long as they enjoy the trust of Parliament.  The constitution also
prescribes a compulsory coalition, the Government of National Unity, which may govern
until April 1999 (Section 38).  Thereafter the terms of the new constitutional text come
into force for as long as these may please history, mercy and fortuna.

2.     Act 200 of 1993 : The Constitution of the Republic of South Africa



In contrast to the typically Westminster Cabinet, to which many of us are accustomed, the
President of the present Cabinet does not have wide discretion about who is included in it:
the Cabinet is appointed proportional to the strength of political parties which have 5 %
(20 seats) and more support in Parliament.  Ministers are appointed and dismissed in
consultation with the party leaders of parties who have the right to seats in the Cabinet.
The President's power to dismiss ministers who are not members of his own party is
limited in the same way (Section 88).  These stipulations result in a forced Government of
National Unity in which, in practice, there is presently no minority party which holds the
balance of power.

The constitution prescribes that decisions of the Cabinet must be taken in a way which
gives expression to the consensus-seeking spirit underlying to the concept of a government
of national unity (Sec. 89(2)).  In practice this means that the will of the majority in
contentious matters holds the balance of power.  According to reports the cause of the De
Klerk-Mandela crisis of February 1995 was a majority decision of the Cabinet about the
question of indemnity for 3500 officials of the previous dispensation.  The National Party
almost resigned from the GNU because the afore---mentioned decision was a majority
decision and not a consensus decision.  Because they could not allow the GNU to fall, the
NP members had to remain in the Cabinet with their tails between their legs.

The powers of the President are limited.  He can be removed from his position by a motion
of no confidence by Parliament and he may not veto the laws of Parliament (Section 93
and sections 64(1), 82(1)(a).  The President can also be dismissed for serious
misdemeanour and incompetence (section 87).  Moreover, because the constitution
stipulates that Parliament may be dismantled only in specific circumstances, the President
also does not have the power to dissolve Parliament prematurely at own discretion either
(Section 38(1)).  The British Premier (3) does in fact have the power to advise the monarch
to dissolve the Parliament at any time which is expedient for the Cabinet.  Therefore, the
President, in several respects, is worse off in his relationship with Parliament than the
Westminster Premier.

3. In this text the term Premier is used for convenience' sake for positions which elsewhere are
known as 'Prime Minister, Minister President and Chancellor.

Must we get an "ordinary" Westminster majority cabinet?

Deputy-President Mbeki said in one of the first speeches in the Constitutional Assembly in February
1995 that the forced coalition of the interim constitution should not be continued in the new
constitution.  In its place there must a an ordinary "majority cabinet".  The matter is, of course, not
that simple in a complexed society such as South Africa.  Not only is the society deeply divided by



ethnic, linguistic, racial, ideological and class splittings, but the political system is the heir of an
authoritarian regime as well as a freedom struggle.  The new democratic political system must still
be consolidated successfully.  And "simple majority government" is not necessarily the best way to
manage conflict in the new society which must still be built.  The problem is in short that simple
majority government practises a confrontation style of politics, something which a frail democracy
such as South Africa cannot, in my view, afford now.

A very influential group of researchers are of the opinion that conflict regulation in deeply
segmented societies should preferably take place by large coalitions instead of by "ordinary
majorities" (cf.  Lijphart: 1977, 1991).  Power-sharing (4) and consensus-seeking instead of simple
majority government are the prescription of these experts to stabilise a society such as South
Africa's (5).  What is needed in South Africa is, according to these researchers, a consociative or
power-sharing democracy, a democracy which unite people rather than divide them.  There is no
unanimity amongst experts that South Africa with the present constitutional dispensation is on the
road to a consociative or power-sharing democracy.  They point out that the most important
political parties are simply not attuned to typically consociative practices (6).  However, what there
is unanimity about, is that confrontation democracy through singular majority government will not
work as a conflict regulating mechanism for South Africa (7).  In association with this school of
scientists I want to argue that we in South Africa need a consensus democracy, which is a less
extreme form of powersharing or consociative democracy.

4. Power-sharing is here used in a technical sense and must not be interpreted by the reader as
though it be ideological support to any specific political party.

5. The literature on consociative democracy as method to institute and stabilise democracy in
South Africa is comprehensive and cannot be discussed here.  For an extensive review of
this, cf.  A. Lijphart 1985, Power Sharing in South Africa, Berkley: University of California
Press.

6. The matter is complex and cannot be fully dealt with in the investigation. Suffice to say the
following.  The constitution is geared to protecting individual and not group rights.  The
protection of group rights is sparsely scattered, as in principle 34 and the stipulations on the
right to own language and culture.  The three parties in the Cabinet are specifically geared
to obtaining trans-ethnic and segmental support.  The ANC stands strongest on being non-
racial and non-ethnic, the NP follows a middle way and the IFP is the closest to being a
pure Zulu ethnic party.  But all three parties enjoy support amongst ethnic groups other
than their main support basis.  Ethnicity may again, in time, become more prominent in
South Africa.  Parties such as the Freedom Front and the PAC are more inclined to use
ethnic symbolism.

7.      Cf. the afore-mentioned literature on consecration in footnote 4



A political vision for South Africa: consensus rather than confrontation democracy

South Africa needs a political vision of a consensus democracy - it is what we should strive for to
regulate conflict in our society.  The constitutional engineers should structure the constitution in
such a way that consensus is promoted and confrontation averted.  Of course it cannot be achieved
by means of the constitution only, but the constitution is one of the basic structures on which a
consensus democracy can be built.

The two forms of government can be presented as follows:

Confrontation democracy                        Consensus democracy

Majority cabinet                               Coalition cabinet
Cabinet dominates Parliament          Power balance cabinet - Parliament
Two party system                             Multi-party system
Relative majority system                   Proportional electoral system
Centralised style of government       Decentralised style of government
One chamber parliament Strong two chamber parliament
Flexible constitution Inflexible constitution

The interim constitution has made some progress on the road to the promotion of a consensus
democracy.  This argument deals especially with the promotion of the first five characteristics of a
consensus constitution in the creation of the executive authority in a new constitution. (8).  The
argument is that that which has already been achieved in the political agreements between the
parties about the nature of the executive authority in the interim constitution should be built upon in
the final constitution.  Different constitutional engineering techniques can be applied to promote a
consensus style of government, as indicated below.

8. All the characteristics of consensus democracy cannot be argued in the investigation. Cf.
Lijphart 1994:2 Consensus democracy is a genetic term which also includes the well-known
consociative form as extreme consensus-seeking democracy.  What is of interest in this
investigation is that the Cabinet can play a key-role in the formation of a consensus
democracy.

Are explicit coalition prescriptions necessary in the constitution?

The most important question is whether executive power-sharing must be prescribed explicitly by
the constitution - the preference of the National Party.  I want to argue that it will not be



productive or desirable to write a large coalition Cabinet explicitly into the constitution.  A
constitution must, on the one hand, provide stability to the political order in a society, but must also
be flexible enough for constitutional conventions to develop, which will facilitate the search for a
political order.  Eventually the problems of a deeply segmented society must be managed not by the
constitution, but by the political domain.  A society cannot rewrite the constitution every now and
again - conventions help to improve it over time within the laid-down, written framework.  What is
in fact necessary, is minimum constitutional engineering measures to enable a consensus democracy
to develop through the political dynamics of the day.

The constitutional prescriptions of many successful consensus democracies (9) are of such nature
that large coalition government is not required by the constitution.  One can rather say that the
constitution must be written in such a way that a large coalition is promoted or made possible,
without binding successive generations to prescriptions which may become outdated in time.  I
therefore want to plead for a package of constitutional measures which will promote political
conflict regulation in South Africa, and at the same time penalise single majority government
without enforcing it constitutionally.

A coalition cabinet and consensus democracy

Constitutional prescription VIII, which makes provision for proportional representation, will
facilitate large coalition government-forming, if not promote it.  The electoral system in a
democratic state is one of the most important and decisive instruments in the hands of
constitutional engineers (cf.  Sartori 1994: chapter 1).  The existing electoral system of party list
proportional representation without a minimum prescribed support level can be retained.  It can be
adapted for example by demarcating a section of the seats geographically, but, in general, election
results should be proportional to vote support.  Proportionality, however, does not give minorities
a say in the Cabinet: it merely provides representation to the different parties in Parliament.

9. Examples are the Netherlands, Austria and Switzerland, ca. 1945-1966.  There are,
however, also examples of compulsory power-sharing such as Cyprus, Lebanon and
Belgium.  Cf.  V. Bogdanor 1995 Overcoming the twentieth century: democracy and
nationalism in Central and Eastern Europe in The Political Quarterly, January, pp. 88,89.

In order to moderate a one-party domination in Parliament, the imperative (compulsory) party
mandate of members of Parliament must, however, be abolished.  Democratic states such as France,
the Netherlands and Germany forbid the compulsory mandate and it should be like that here too.
The abolition of the imperative mandate has potential costs for the Cabinet in the sense that it may
impair party discipline in Parliament.  If members of parliament are not bound to their party through
loss of seats, the formation of fractions and breakaways is relatively easy.  An atomised Parliament
with many party fractions is undesirable and irreconcilable with stable, efficient and accountable
government, as the examples of contemporary Japan, Italy, India and Brazil illustrate.  There are,



however, also costs involved for the members of parliament to break away.  In practice they must
be re-elected by means of a party organisation.  Elections are very expensive and require extensive
organisation.  Ordinary members of parliament cannot normally afford those costs.  Furthermore
there is also a political price for party members who do not subject themselves to party discipline in
Parliament.  They can either simply be omitted or be placed in unelectable positions on the party
list.  The abolition of the imperative mandate will therefore not necessarily result in an atomised
Parliament.

A middle way between the present compulsory mandate and the danger of parliamentary atomising
is to determine that only fractions of a party may break away and not individual members.  The
number of the fraction can be a cut-off point in terms of numbers or percentage : e.g. that at least
10 % of the members of a party or 20 members of parliament, whichever may be the smallest, may
break away.  Of course, break-away fractions involve all parties and parties must therefore also try
and keep fractions together and at the same time maintain discipline over members.  There are also
other techniques to avoid swing-door coalition cabinets as a result of undisciplined parliaments, a
matter to which I will return later (cf.  Sartori 1994:193)

In proportional party list systems the tendency is that a variety of parties are represented in
Parliament and that not any one party obtains an absolute majority in it.  Party support in such a
system tends to reflect the important political and social divisions in a society.  In a multi-party
parliament coalition government becomes a normal feature.  Almost all the successful democracies
of Europe have multi-party proportionally based coalitions : Belgium, Denmark, Germany, Italy,
the Netherlands, Norway, Austria, Switzerland and Sweden.

In addition the electorate system pleaded for here has the advantage that it can adapt to
changing circumstances.  If the divisions in the South African society change from, for
example, ethnic to class divisions (10), it will not mean that the constitution must be
adapted.  In this way one can amend the expectations of deputy president Mbeki that South
Africa must change to a "typical consensus-seeking democracy" after 1999.

10. The ANC, presently the largest multi-ethnic party, does not accept that the ethnic,
racial and linguistic divisions in South Africa are necessarily permanent.  It is
believed to be the product of apartheid and can disappear later-on in the non-racial
society pleaded for by this party.  Personal statement by Deputy Minister
Mohammed Valli Moosa, 1412195, Pretoria.

The point is: the prescriptions of the constitution must promote a multi-party system in
which not any one party forms a majority in Parliament.  It should not impose co-
operation, but must penalise single party domination.



Must we continue with the practice of an executive President?

The present constitution inherited from the discredited three chamber parliament the
practice of an executive parliamentary President who is head of state and head of
government at the same time.  The theory of power-sharing democracy says that deeply
divided societies are governed at best by a nominal or ceremonial President and a premier
who is head of government.  In principle this makes it possible to involve more than one
segment of such a divided society in the highest positions of government: by, for instance,
allocating the position of president to a representative of an important minority group (11).
This promotes nation-building and make minorities feel part of the state dispensation
(Lijphart 1977:33,35) Furthermore it also has the advantage that the nominal President
stands beyond the daily rummaging of party politics and that he can fulfil a symbolic and
uniting role in society.  The President can also perform certain important constitutional
functions when there are cabinet crises, and play thus a stabilising role in a potentially
unstable society.  By giving dignitas and gravitas to the position, the President fulfils an
important role in the state-building and nation-building phase of a new democracy.
Moreover, by conceptualising the President symbolically as the guardian of the
constitution, the legitimacy of the constitution can be increased in times of crisis (Linz
1992: 216).  My proposal is therefore that the use of a nominal President and an executive
Premier should be considered.  Ideally, in terms of the power-sharing theory, the position
of President should rotate through convention between two or more of the largest minority
parties or groups.  Again, the point is that the practical application of who must have the
position of president, must be left to the day to day circumstances in the political
dynamics.  By, for example, writing compulsory minority rotation into the constitution, the
system becomes inflexible and force may have to be used to change it, as in the Lebanese
civil war of 1975-90.

The idea of a coalition can be extended to be more comprehensive, such as a deputy presidency
from a minority group, speakers and deputy speakers representative of minority groups,
proportional allocation of chairmanships of parliamentary committees and senior civil service
appointments, etc.

11. Minority group does not mean that the person must belong to a political party which is in
opposition to the governing party (ies).  Ideally there should not be an absolute majority
party in Parliament, but an alliance of parties which together form a majority.

Retention of the parliamentary form of executive authority?



Constitutional principle VI prescribes that the principle of the threefold division of state power and
balances and counterbalances must find expression in the constitution.  The parliamentary form of
executive authority does not have such a clear division of power such as the example of the USA.
However, constitutional research indicates, beyond doubt, that the so-called extra-parliamentary
executive authority (also called Presidential form) does not have a good record in interim societies.
It does not have a good record in developing and unconsolidated democracies either, of which
failures in Latin America as well as Africa are the central typical examples. (12).  Most established
democracies in the world are parliamentary democracies in which the Cabinet must enjoy the
continuous trust of Parliament.

12. Cf.  J. J. Linz 1992, The perils of presidentialism in A. Lijphart, 1992 Parliamentary versus
Presidential Government, Oxford: Oxford University Press.

The only successful long-term example of a really pure presidential form of government is the USA
presidency (Linz 1992:118).  Linz found that presidential systems have a potentially divisive effect
on segmented societies, and that it can easily lead to abuse of power and government by decree.
The directly elected President and parliament have different democratic mandates, and where
divisions are deep-rooted, conflict between the executive and legislative authority can often not be
dissolved.  Then military interference is called upon to stabilise the situation, which of course
violates the delicate democratic political system (13).

13. In Africa there are currently a few examples of democracies with Presidents: Botswana,
Namibia, Zambia and Zimbabwe.  Since these states are not consolidated democracies yet,
they are not regarded as examples worth following for South Africa. The many failures in
Africa should be seen as informative warnings which should be avoided.

The Nigerian attempt at forcing Presidential candidates to get minimum support of 25 % from other
ethnic groups than their own failed dismally.  Because only a relative majority are required in the
elections, it twice offered minority parties the opportunity to captivate the whole executive branch
of the authority: in direct contrast to the power-sharing principle that a large coalition is the most
suitable form of executive authority in a deeply divided society (Linz 1992:216).  Presidentialism
can definitely not be recommended as an option for South Africa: not from the point of view of
power-sharing or the point of view of democratic consolidation.

Problems with parliamentary coalition cabinets

The following are general problems with parliamentary coalition cabinets which should rather be
avoided in South Africa.  Firstly the term of office of coalition cabinets is often short-lived.  In the
case of Italy since the second world war cabinets have on average less than 12 months' terms of
office (14).  Swing-door cabinets contributed largely to the loss of legitimacy of the Fourth French



Republic (cf. the Bayeu Manifesto 1946, C de Gaulle) and caused a significant apathy in Italy
towards politics and politicians (cf.  Sartori 1994:190).  Fast changing cabinets and cabinet crises
make accountable and effective government very difficult.  In deeply divided interim societies it can
impair the process of state-building and nation-building.  A further problem is that the formation of
coalition cabinets can sometimes take months, which creates uncertainty and later-on cynicism
amongst voters.  The time at which a coalition is formed can be important in a political system.
Some proposed coalitions are announced before elections, such as in Germany, but in most other
states the result of the election is so uncertain that the coalition is formed only after the election.

14. Cf.  Marradi, A 1982 Italy from centrism to centre left coalitions in E Browne and J
Dreijmanis, (editors) Government coalitions in Western democracies, London: Longmans.

The most important instrument which a constitutional engineer has at his disposal to iron out the
aforementioned disadvantage, is the following.  Short cabinet-life can be extended by means of
three mechanisms.  The first one is that the parliamentary rules must determine that the government
agenda enjoys priority in Parliament.  Linked to this rule it can also be determined that only
Ministers may submit monetary bills (cf.  Section 60:3, SA constitution).  This prevents so-called
"budgetbusting".  In other words, the power of Parliament and parliamentary committees to replace
the government agenda with their own agenda must be curbed.  A parliamentary form of executive
authority requires that parties in Parliament must be subjected to some form of leadership
discipline.  Between the undisciplined partitocrazia of Italy and the docile horsewhip-driven
National Party caucus of HF Verwoerd and PW Botha there is a variety of possibilities of
disciplined parties which see that the Cabinet is accountable to the party as well as the voters.

The second technique is to limit the number of motions of no confidence which a group may state
in the Cabinet.  In France it is limited to one motion per group per parliamentary session and for the
motions to serve they must be supported by at least 10% of members of Parliament.  In order to
succeed an absolute majority of all members of the National Assembly is necessary, not merely a
majority of a quorum.  The last technique, which is applied successfully in Germany and Spain is
the so-called constructive motion of no confidence in the Premier (Blondel 1988: 102, 151).  It
means that a motion of no confidence in the Premier can be accepted only if a successor can also be
appointed at the same time.  In a multi-party Parliament the opposition is usually united enough to
try and get rid of the Cabinet, but too divided simultaneously to appoint a successor Premier and
therefore also Cabinet.  The position of the Premier can also be strengthened by defining his
position in the constitution and to have him/her officially appointed by Parliament.  In other words,
it is not simply the leader of the strongest group of parties in Parliament who forms the new
government, the Premier must also be given explicit authority by formal parliamentary election and
inauguration.

Lastly, the principle that the premier/head of government has the discretion to dissolve Parliament
prematurely and to declare an early election should be reinstated in South Africa.  It is an important
principle of balance of power in parliamentary systems that the Premier has the power to call to
order a obstinate Parliament or even his own party supporters by threatening to dissolve it and to



appeal to the voters for a finding.  This power of the President disappeared from the interim
constitution where Parliament is in permanent session and may be dissolved only under specific
prescribed circumstances (cf.  Section 38)(15).

15. In Germany the Chancellor does not have the power to dissolve the Bundestag prematurely
and on two occasions a scheming motion of no confidence in the chancellor had to be used to
enforce a dissolution.

Government by experts separate from Parliament?

The following question which must be answered in the restructuring of the Cabinet is whether the
members of Cabinet should be separated from Parliament?  The argument for it is that it offers the
Premier the opportunity to appoint expert persons in the Cabinet, without considering party
political affiliation.  Because present states are so complex to govern, it should not be left to the
gifted amateur of the typical parliamentary Cabinet.  It will have the advantage of better
government, according to the standard argument for government by experts which was already
pleaded for by Plato.  The examples of a parliamentary system with proportional representation
where the principle is applied, are, inter alia, in the Netherlands, Norway and Luxembourg.  In the
aforementioned states Ministers must resign from Parliament as soon as they are appointed.  In the
Netherlands since 1945 the majority of Ministers (approximately 60%) have, over time, been
experts and not "party hacks".

As opposed to this is the argument in favour of a Cabinet of administrative amateurs with
meaningful parliamentary experience and party political expertise, that the Cabinet is primarily a
political decision-making institution.  Political questions must be cleared by the Cabinet, while
professional management and administration of departments must be in the hands of expert civil
servants.  Ministers represent political interests in the Cabinet and must legitimate its decision to the
outside, to the support-base of the Cabinet in the broader population.  At the same time ministers
are also the link between Parliament and the bureaucracy.  In my view the political rather than the
professional management expert Cabinet provides the best method to unite politics and
administration.  It is also tradition that the ministry is responsible to Parliament and the voters for
their actions.

Moreover, imagine a closed party list system such as the one we have at present, where members of
parliament do not represent any constituency, and ministers who do not have to be members of
parliament.  A total party-political leader-oligarchy will probably be the result, without any real link
with the voters who put them in power.  A compromise would be to give the Premier the right to
appoint not more than 10% or a fixed number, say three expert ministers at most, who need not be
members of parliament.  Of course, the party list system provides that parties can identify some
experts before an election and put them on the list for election eventually to fill specific technical
portfolios in the cabinet.



Mutual right of veto?

According to the theory of power-sharing democracy the minority groups in the Cabinet and even
in Parliament should have right of veto in respect of matters which are of exceptional interest to the
specific group, such as language rights or specific economic ideologies.  The question is whether
this should be included in the new constitution.  In my view it will, given the present circumstances,
not be desirable to formalise the veto rule.  The constitution should be open to adjustments by
convention.  If coalitions by nature originate in parliament, and the proportional electorate system
which is suggested should make this possible in due course, minority parties will probably maintain
the balance of power in the Cabinet.  This would mean that they would be able to negotiate policy
frameworks during the coalition-forming which can be regarded key agreements (16).  If a stronger
group breaks the agreement, the holders of the balance of power can withdraw from the Cabinet
and make the government come to a fall.  This practical reality, which can develop through
convention, will have a larger effect than a constitutionally formalised veto rule.

16. Policy frameworks or agreements which are typically negotiated in the Netherlands and
Belgium sometimes take weeks and even months to work out after an election. Furthermore,
it is usually formalised in a written agreement which can cover several hundreds of pages Cf.
R. Andeweg, The Netherlands, p. 60 and A-P Frognier, Belgium p. 81,83 in J. Blondel, 1988
Cabinets in Western Europe, London: MacMillan.

Prescription for South Africa : consensus rather than confrontation democracy

What South Africa can learn from the experience of other successful democracies is that there are
more successful consensus-seeking than majority or confrontation democracies in the present
international system (17).  Consensus democracies perform better with regard to minority
representation and democratic quality, as well as government performance, measured as
maintaining public order and macro-economic management as confrontation democracies (Lijphart
1994:15).  The conventional wisdom which we can accept uncritically from especially the Anglo-
American literature in South Africa is that majority democracies encourage efficient decision-
making and decisive, strong government leadership.

17. Cf.  Lijphart 1994

Quick decisions are not necessarily wiser decisions and the empirical performance of consensus
democracies indicates that they indeed maintain very creditable political and macro-economic



achievements (Lijphart 1994: 13,14) Furthermore, the changes which take place at the macro-
economic front with confrontation democracies are often deep-rooted by nature.  A typical example
of the costs of change in a confrontation democracy can be found in the first thirty years of post-
war Britain.  Nationalisation - privatisation - nationalisation each decade or so were conducted by
respective Labour and Conservative governments.  This caused much disruption while the society
adapted to it.  Apart from that the changes in Britain were almost always initiated by electoral
minority governments and that made divisions in society even worse.  By 1979 Britain was the sick
economy of Europe.  What is needed especially in deeply segmented societies is not so much a
strong hand, but a steady hand on the government.  Policy directions which are supported by a
broader consensus in society have a better chance of success than a policy which is enforced
confrontationally by a distorted parliamentary majority.

The National Party presently pleads for the retention of the concept of a Government of National
Unity beyond the five years which the constitution allows.  This Party wants to have the principle of
constitutionally determined power-sharing included in the constitution, and the ANC opposes it.

As pointed out above the argument of the NP has merit that joint decision-making is better than
ordinary majority government.  In my view this principle must not be written into the constitution,
but a pact or agreement must be made by the parties that the GNU principle be continued further
than the present.  It allows a flexibility for minority fears to be averted and constitutional
conventions to develop until the consensus principle which must develop has stabilised in society.
Parts of the constitution must allow it to develop, but must not prescribe it.  A Pacta Solemnis
between the parties to practise a GNU in the political dynamics rather than binding it through the
constitution is, in my view, of more value than a forced constitutional marriage.

The constitution must create principles, it should not prescribe practical policy.  There must be
flexibility as well as stability in a constitutional order.  The constitution provides stability and the
political dynamics provides flexibility.  The NP must be able to demonstrate through the action of
its supporters that the GNU must be continued.  The constitution cannot do it.

The arguments given above indicate that we in South Africa must import a package of
constitutional measures which will promote coalition government rather than enforce it in order to
promote the vision of a consensus democracy.  These proposals are, in conclusion, the following :
scrap the imperative mandate and keep the proportional party list electorate system with a
geographic constituency component, bring the difference between head of state and head of
government back, institute a constructive motion of no confidence in the Premier and limit motions
of no confidence in the government, retain the principle that the government agenda should enjoy
preference in Parliament, give the premier the right to dissolve Parliament, ban "budgetbusting",
retain the parliamentary government system and allow space for constitutional conventions to
develop around the composition of and decision-making in the cabinet.

In short, what we need is a constitution which will promote a multi-party system in parliament, a
multi-party coalition and multi-dimensional party opposition on the road to a consensus democracy.
These attributes cannot all be explicitly built into the constitutional concept, but its development
can be made possible by applying accurate but flexible constitutional engineering.





KWALITHO TRADITIONAL AUTHORITY - CONSTITUTIONAL ASSEMBLY SUBMISSIONS

1. The issue above has reference:

2.  The Ubukhosi  and Ikosi/'Traditional Authority should have an  effective say in the running of the affairs of their
land in the Government.

 3.  Traditional courts should also be recognised in this regard.

L S H  MAHLANGU



KWAZULU LOCAL GOVERNMENT ADMINISTRATION

DIRECTORATE: LOCAL GOVERNMENT ADMINISTRATION

SUBMISSIONS TO THE COMMISSION ON PROVINCIAL GOVERNMENT
REGARDING PROVINCIAL AND LOCAL GOVERNMENT SYSTEMS

1. Paragraph (f) of the invitation to submit representations to the Commission on Provincial
Government on provincial and local government systems, refers.

2. The Administration is in the process of preparing a new local Government Act for
application in this province, which foresees the whole of KwaZulu-Natal failing under one
or other local structure.

3. At the primary level, it is proposed that local government powers and duties would be
exercised by conventional local authorities as constituted under the Local Government
Transaction Act, 1993, and by district councils in respect to those areas which do not at
present fall under any form of local government structure.  The powers and duties of
traditional authorities under the Amakhosi and lziphankanyiswa Act 1990, is at this stage a
separate issue which is being addressed at Ministerial level.

4. A regional council, as over-arching structure, will be established at secondary level in a non-
metropolitan area and it will have the same powers and functions as the metropolitan
council.  Regional and metropolitan councils will be vested with the same powers and
functions as a present Joint Service Boards.

5. The proposed Act contemplates that primary local governments will exercise the power as
and duties set out in Schedule 1 attached hereto.  Schedules 2 & 3 attached set out
proposed powers of regional and metropolitan councils respectively.

6. The number of district and regional councils to be established and their areas jurisdiction,
etc., are matters which will have to be referred to the Demarcation Board in due course for
investigation in light of the Constitutional Principles referred to, and recommendation to the
Cabinet.

7. Significant progress has been made in the framing of the proposed Act, and it is hoped to
submit the proposals to this Cabinet before the end of the year, in order that the necessary
consultive process can be set in motion early next year.

8. It is submitted, therefore, that "the powers and functions of local government"
should be at least those contained in the attached schedules 1,2 and 3.



SCHEDULE 1

POWERS AND DUTIES OF LOCAL GOVERNMENTS

A council may acquire, conduct, construct, reconstruct, alter, improve, equip, erect, establish,
lease, maintain, operate and provide such amenities, facilities and undertakings and carry on such
activities as for the benefit or proper functions of local government-

1 .       abattoirs;

2. accommodation for disabled or indigent persons or persons in need of care;

3. aerodromes and airports;

4. ambulance services;

5. apparatus and equipment for recreation and the like;

6. aquariums;

7. beach facilities;

8. botanical and zoological gardens;

9. brick and tile works;

10. buildings and other works reasonably required for any of its municipal purposes, industrial
or any purpose authorised by this Act or any other law;

11. cafes, eating houses, restaurants and tea gardens and other facilities for the sale and supply 
of food and other refreshments in any public building or place to which the public has 
access;

12. canals, dams, irrigation works and other water works;

13. caravan parks;

14. cemeteries and crematoria;

15. census;

16. civil defence;

17. coal mines, quarries for stones, gravel, sand and clay pits;



18. commonages;

19.   crèches;

20. cultural and educational facilities, including art galleries, concert halls, libraries for recorded
or reproduced material, museums and theatres;

21. drainage;

22. dipping tanks;

23. electricity and gas reticulation systems;

24. farming operations and forestry undertakings on council land not required for other
purposes;

25. ferries and pontoons;

26. fire services;

27. fish services;

28. freedom of the borrow and civic address;

29. furniture and other facilities in streets and public places for the benefit, convenience and
enjoyment of the public;

30. harbours, jetties and plars;

31. hospitals, clinics and outpatient facilities;

32. hostels and housing schemes;

33. markets for the sale of agricultural produce, fish, flowers, meat, poultry and other
merchandise;

34. nurseries for propagation for municipal purposes of plants, shrubs and trees and for the sale
of surplus stocks;

35. orchestras and bands;

36. outspans for livestock;

37. parking areas and garages for vehicles;



38. parks, playgrounds, sports grounds and other recreational and sports facilities and venues;

39. rest control services;

40.    places of amusement and entertainment;

41. ponds and other facilities for the impounding, accommodation, care and treatment or
disposal of animals,

42. private installation and sale or lease of appliances;

43. promotion of -

(a) the beautification and improvement of its area;
(b) full employment for the residents of the town;
(c) the health, safety and welfare of the community;
(d) and the provision of celebrations, ceremonies, entertainment, displays, festivals and

recreational events;
(e) and the provision of cultural, educative and ethnic events;
(f) and the preservation of the environment;
(g) tourism;
(h) industrial development;
(i) urban growth and renewal;

44. public conveniences;

45. public transport services for the conveyance of passengers and goods within or to or from
or through the councils area;

46. quarters for council employees;

47. quarters for provincial and State employees;

48. refuse control, removal and disposal;

49. roads;

50. road traffic;

51. safety deposit and storage accommodation for perishable and other goods;

52. safety devices for bathing in the sea;

53. sanitation and night soil removal;



54. school buildings;

55. sell, in accordance with tariffs adopted in terms of this Act, or otherwise dispose of 
commodities and by-products derived from or in the promotion of any of its activities,

works or undertakings in terms of this Act or any other law;

56. sewerage reticulation and purification systems;

57.    streets and stormwater drainage;

58. street lighting;

59. street naming and numbering of houses;

60. swimming and paddling pools and public baths;

61. trust funds;

62.      water supply and reticulation systems.

SCHEDULE 2

POWERS AND DUTIES OF REGIONAL COUNCIL
1.  bulk supply of water.

2. bulk supply of electricity.

3. bulk sewerage purification works and main sewerage disposal pipelines for the regional

council.

4. regional co-ordination, land usage and transport planning.

5. arterial regional roads and stormwater drainage.

6. passenger transport services.

7. traffic matters.

8. abattoirs.

9. fresh produce markets.

10. refuse dumps.



11. cemeteries and crematoriums.

12. ambulance and fire brigade services.

13. hospital services.

14. airports and aerodromes.

15.  civil protection.

16.  regional libraries.

17. regional museums.

18. regional recreation facilities.

19. regional environmental conservation.

20. regional promotion of tourism.

21. regional promotion of economic development and job creation.

22. the establishment, improvement and maintenance of other regional infrastructure] services
and facilities.

23. the power to levy and claim -

(a) the regional services levy and the regional establishment levy referred to in section
12(1)(a) of the Regional Services Council Act, 1985 (Act No. 109 of 1985), or
section 16(1)(a) of the KwaZulu and Joint Services Act, 1990), as the case may be;

(b) levies and tariffs of any metropolitan substructure in respect of any subject or
service referred to in items 1-22 and

(c) and equitable contribution from any transitional metropolitan substructure based on
the gross or rates income of such transitional metropolitan substructure.

24. the receipt, allocation distribution of intergovernmental grants.

25. the power to borrow or lend money, with the prior approval of the Minister, for the purposes
of or in connection with the exercise or performance of any power or duty.

26.   Any other Position is determined by the Premier.



SCHEDULE 3

POWERS AND DUTIES OF METROPOLITAN COUNCILS

1 .  bulk supply of water.

2. bulk supply of electricity.

3. bulk sewerage purification works and main sewerage disposal pipelines for the 
metropolitan council.

4. metropolitan co-ordination, land usage and transport planning.

5. arterial regional roads and stormwater drainage.

6. passenger transport services.

7. traffic matters.

8. abattoirs.

9. fresh produce markets.

10. refuse dumps.

11. cemeteries and crematoriums.

12. ambulance and fire brigade services.

13. hospital services.

14. airports and aerodromes.

15. civil protection.

16. metropolitan libraries.

17. metropolitan museums.

18. metropolitan recreation facilities.

19. metropolitan environmental conservation.

20. metropolitan promotion of tourism.



21. metropolitan promotion of economic development and job creation.

22. the establishment, improvement and maintenance of other regional infrastructural services 
and facilities.

23. the power to levy and claim -

(a) the regional services levy and the regional establishment levy referred to in section
12(1)(a) of the Regional Services Council Act, 1985 (Act No. 109 of 1985), or section
16(1)(a) of the KwaZulu and Joint Services Act, 1990), as the case may be;

(b) levies and tariffs of any metropolitan substructure in respect of any subject or service
referred to in items 1-22 and

(c) and equitable contribution from any transitional metropolitan substructure based on
the gross or rates income of such transitional metropolitan substructure.

24. the receipt, allocation distribution of intergovernmental grants.

25. the power to borrow or lend money, with the prior approval of the Minister, for the
purposes of or in connection with the exercise or performance of any power or duty.



KROONSTAD MUNICIPALITY

The new constitution is now being written and I feel that following elements, for both the
central government and the provinces, should be taken into account.

Central governments should greatly leave governing to other levels such as provinces
and municipalities and concentrate on the higher spectrum of goveming oft he country.

It is by no accident that the most succesful countries in our world follow the above policy,
examples of which are Malaysia, America, Germany and Switzerland.

CENTRAL GOVERNMENT

a. The President is to be elected by popular franchise but all votes must be
registered on a common voters roll (no I.D-cards or voters-cards must be allowed).

b. The elected President chooses his own Cabinet (Ministers).

c. The two Vice-Presidents are to be chosen from the largest parties that took part in
the election ( winning more than I0% of the votes ).

d. The Deputy-Ministers are chosen as in C in proportion to the total percentage
ofthe votes cast.

e. The size of parlement must not be greater than the Ministers and Deputy
ministers to which functions are allocated and also in the same way, reduce the size of
the central public servants body because a large proportion ofthe fimctions will fall under
the Provincial powers.
(In this way parlement costs can be reduced drastically and money so saved can be
allocated to the RDP).

1.1. FUNCTIONS OF THE CENTRAL GOVERNMENT

a. Ale State-President's Office
b. lle Departement of Finance
c. Ale Department of Foreign Affairs
d. Ale Department of Defense
e. lle Department of State Police
f. The Departrment of Energy and Science Affairs (electricity generation and
transmission, mining, fuel)
g. Ite Department of Internal Affairs
h. The Department ofjustice
i. The Department ofeducation (universties and technikons)
j. The Department ofhealth and Welfare (university- and other hospitals)
k. The Department of Sport



1. The Department ofagriculture (including state dams)
ni- ne Department of Transport (national roads, rail and state airports)

.
2. THE SECOND HOUSE OF STATE MINISTERS
All provinces are required to send delegates to this Second House as advisors to the
State President.

3. THE PROVINCES (STATES)
There must be three levels ofindependence for Provinces (states) such as:
3.1. PROVINCE A
Excluding Central Government functions, all other functions of Government, in their area,
are under the control of this province.

Province A must have the ability to govern itself and be in such a financial position so as
not to rely on the Central Government for finances in normal circumstances.

Province A will collect their own taxes and the money, so collected, will be used to
finance the fimctions allocated to the province .

The collection ofVAT by this province must be payed over to the Central Government.

Electricity will be purchased by the province in bulk from ESKOM transmission network
(40OKV) and redistributed by the province, throughout the province.

3.1.2. FUNCTIONS OF PROVINCE A

a. All Municipal Functions (including finances)
b. Provincial Finances
c. Provincial Education (Primary and secondary schools, technical- and agricultural
colleges
d. Provincial Department of Justice (excluding the appelate division)
e. Provincial Police
f.         Provincial Water Affairs and roads (excluding state dams and national roads)
g. Provincial Farming, Forestry, Fishing and Game Reserves
h. Provincial Airports and Sea Ports (excluding Naval Bases)
i. Social Welfare and Health
j. Provincial Sport
k.         Energy and Transport (Provincial electricity distribution, fuel)
l. Tourism



The election of prime ministers and Ministers of the State will be by means of popular
vote, cast for a particular party by voters that are registered on that provinces municipal
voters' roll.  The Deputy ministers must be elected in the same fashion as in the Central
Government.

The municipal voters roll must also be used for electing City and Town Councilors.

3.2. PROVINCE B
This province will be supported financially by Central Govermnent and it's functions and
powers will be that as presently ascrided to provinces.
All taxes, as well as VAT, is to be collected by Central Government agencies.
The election of Prime Minsters and Ministers will be the same as Province A
3.3. PROVINCE C
The Central Government finances all fimctions of this province and controls the running
of the province.
The State President elects the Prime Minister and  ministers to run this province.
Any powers given to this province will be the perogative ofthe State President.



THE CONSERVATIVE PARTY OF SOUTH AFRICA

Leader:
Dr. F. Hartzenberg 6 January 1995

MOBILISE FOR FREEDOM

PRESENTATION OF THE CONSERVATIVE PARTY IN RESPONSE TO A LETTER FROM THE
EXECUTIVE SECRETARY OF THEME COMMITTEE 6 OF THE CONSTITUTIONAL ASSEMBLY, MR
SNAKES NYOKA

1 .    INTRODUCTORY REMARKS

On the subject of "The Constitution Making Process: Financial Institutions and Public Enterprises".
Provision has already been made in the Transitional Constitution (Act 200 of 1993, as amended) for some
of the relevant financial institutions.  In paragraph 3 of Mr Nyoka's letter mention is made of the desirability
of additional institutions.

In the nature of things, institutions such as the Auditor-General and the Reserve Bank perform key
functions in terms of the current Constitution.  This will also be the case with new institutions still in the
pipeline, which will, under the final Constitution, be granted far-reaching powers and duties.

The Conservative Party has already conducted in-depth discussions on the relevant proposals and other
issues geared to help ensure economic/ financial stability and progress.  In this regard it must be
understood that if such proposals are to succeed, there will have to be a completely stable political climate.
To achieve this, given the realities of the R.S.A., the establishment of a confederal governmental
dispensation is a prerequisite -as experienced and proven worldwide through the ages.

The Party therefore wants to state clearly that the accompanying reaction to Mr Nyoka's letter must not be
interpreted as if the Conservative Party approves of the Constitutional state of affairs in which we currently
find ourselves, and which is likely to continue.

The Conservative Party's outspoken objective is still the actualisation of an own sovereign republic in
which the "Boere-Afrikaner" can live his freedom with justice.  Apart from a few minor exceptions, the Party



is convinced that the envisaged regulations and measures as well as the financial institutions do not serve
this purpose, and that they will therefore also not be successful in their efforts.

The Party is also of the opinion that one must, in as far as this response is concerned, distinguish clearly
between a transitional phase and eventual independence.

Concerning the primary objective and, more specifically, financial self-determination, the Conservative
Party considers it appropriate to quote, for example, the following from the report of the financial committee
of the Free "Volk" Republic ("Vrye Volksrepubliek") (Part B, page 14, points c.ii and c.iii):

* "Legal provision for that all rights and obligations established on the strength of conventions,
treaties or similar agreements prior to the coming into force of the Constitution were binding on the
government of the R.S.A. (in respect of the Free Republic Area) also be binding on the rights and
obligations of our "Volk State ("Volkstaat") ...

Various of the dozens of (approximately 80) bilateral interstate agreements between the R.S.A. and
the intended "Volk" State ("Volkstaat") have -in one way or another- financial implications.  Examples of this
include:

(a) An agreement intended to ensure that banking and other facilities in the "Volk" State
("Volkstaat") will not be disrupted, and thereby inconvenience the citizens of the "Volk" State ("Volkstaat")
...

(b) An agreement on continued participation by the "Volk" State ("Volkstaat") in existing as well as
new term contracts concluded by the State Tender Board of the R.S.A....

(c) An agreement on the monetary relations between the R.S.A. and the "Volk State ("Volkstaat")
which stipulates, amongst other things, that the divisional control regulations of the rand-monetary area will
remain operational in the "Volk" State ("Volkstaat") ..."

The CP wishes to accentuate (as indicated by the in-depth studies carried out on the financial self-
determination of the Free "Volk" Republic that the CP will, against any and all opposition, proceed to realise
its ideals.

The CP's point of view on the individual financial institutions is submitted to you, against the background
of the preceding paragraphs, as follows.

2.     THE AUDITOR-GENERAL



The CP believes that the impartiality and independence of the Auditor-General should be entrenched in
the new Constitution.  This is essential, since the two thirds majority principle is not a sufficiently secure
precautionary measure.

The terms of dismissal, as stipulated for the Auditor-General, is also an extremely sensitive issue, calling
for strict requisites in the law.

The importance of this issue should be accentuated since even the faintest hint that the Auditor-General's
impartiality and independence might be suspect, could undermine local and foreign trust in sound financial
management, to the detriment of the country's economy.

3.  THE RESERVE BANK

In the interest of economic co-operation the CP would favour a single, independent Reserve Bank in a
confederate political dispensation.  In such a dispensation the Reserve Bank would exercise its normal
control functions.  Over and above these functions, the CP would in addition suggest that in a confederate
dispensation the Reserve Bank should under no circumstances ever consent to finance any government's
shortfall in any of the participating states.  Should this ever happen, the Independent Free Republic would
establish its own Reserve Bank and withdraw from such a (broader) monetary area.

4.   THE FINANCIAL AND FISCAL COMMITTEE

Due to the way it will be constituted in the law, this committee will be dominated by those inclined towards
the ANC.  ANC policy will therefore be recommended by this committee.  In the light of this, the CP
considers the establishment of such a body to be of no avail.

If the government of the day is serious about accepting independent objective advice and guidelines,
members of the commission will have to be impartial experts in the area of the economy and of financial
affairs.  Otherwise, the commission will be just another expedient bureaucratic institution.

5.   THE NATIONAL INCOME FUND, BUDGET AND PROCUREMENT

The budget: Once more, sound fiscal policy measures are a prerequisite, and this requires premeditated
norms, such as:



(a) That state expenditure should not exceed 25% of the country's gross national product ("BBP").

(b) That the deficit shall be restricted so that loan funds will not be drawn for the financing of current
spending.

(c) That indirect taxation will be preferred above direct taxation, in order to promote saving, investment
and productivity.

(d) That the state will not use bank credit to help financial deficits.

As for procurement, the law should leave no doubt as to what would happen if the laws of the various
provinces were to differ on this matter.  The fundamental objection of insufficient powers for the Provinces
is also relevant here.  So, the sensible thing to do in this case would be to follow the Confederal approach,
whereby provinces such as Kwa-Zulu, which insist on self-determination, can then decide for themselves on
this matter.

6.   GUARANTEES FOR PROVINCIAL AND LOCAL GOVERNMENTS

The Conservative Party's unequivocal point of view is that governmental guarantees are dangerous and
should therefore be avoided.

The only sensible thing to do is for governments to not give lesser authorities any guarantees.  The
answer is and should always be sound financial discipline.  The CP anticipates that the central Government
will in this regard eventually withdraw its empowerment from the provincial governments.  This will
contribute to the enormous debts that such a move could cause.  The CP believes that guarantees are
injurious because:

(a) institutions that are not credit-worthy thereby obtain credit;

(b) money thereby will become "cheaper" than what the market would require.

7. SPECIAL PENSIONS AND INCOME TAX OF ELECTED REPRESENTATIVES AND PENSIONS OF
POLITICAL OFFICIALS

The CP wishes to express its disapproval of such an envisaged measure, which aims at pensions being
paid out to party-political supporters.



The CP requests urgent clarification by the ANC legislators on the use of the term "political officers" in the
envisaged legislation.  In terms of the legislation these "political officers" (which as the CP perceives it may
be party-political officebearers) will be entitled to be salaried by the state.

Should this be true, it is to be deplored, because then it means that the government holds the tax-payer
responsible for the out-and-out party-political

activities.

8. REGULATIONS ON PUBLIC ENTERPRISES IN THE FINAL TEXT OF THE CONSTITUTION

Financial enterprises are institutions who preferably belong in the private sector.  Furthermore, a golden
rule is that public enterprises should as far as possible be avoided, and that where they do exist, they
should be privatised, and government interference in their activities should be avoided, so that these
institutions can be managed purely on business principles.  Should a government consider it necessary to
interfere, this should merely be temporary, in order to allow the enterprises) to get back on a sound
financial base again

9.    MEASURES RELATIVE TO FINANCIAL INSTITUTIONS

It should be left to financial institutions to do business based on sound financial principles.  Measures
such as government guarantees for financial institutions, for instance for special projects, could hurt the
economy and channel money in a certain direction to the detriment of other sectors and the economy as a
whole.

D.G.H. Nolte

Chairman of the special committee of the Conservative Party.

Re. letter: Mr Snakes Nyoka
Committee 6



NED. GEREF. KERK   -  LEER EN AKTUELE SAKE

A DECLARATION OF CHRISTIAN PRINCIPLES

1. The Dutch Reformed Church, on the authority of the Bible and its own confession,
declares its conviction that when a new constitution is drawn up for South Africa
the following basic Christian principles must be incorporated:

2. The acknowledgement of the supremacy and guidance of the Almighty Triune God,
without whom no government can rule and no nation can continue to
exist:

2.1 the maintenance of religious freedom which gives the church freedom of
worship, the right to proclaim the Gospel, exercise its witness and to strive
for a Christian ideal and lifestyle.  It assumes mutual respect for religious
values, practices and traditions of different religious communities and the
fulfilling of their religious obligations, tuition and the rendering of service to
each other;

2.2 the acknowledgement of the preciousness and the value of human life created
by God.  It is expressed when the quality of life of both individuals and
groups are promoted by Christian convictions and attitudes to life which
results in the following:

2.2.1 respect for the person and life of all people;
2.2.2 love and compassion for all people;
2.2.3 the maintenance of law, order, justice and peace whereby all

forms of violence can be opposed and prevented;
2.2.4 seeing that wrong attitudes which result from the sinfulness of

man lead to the impairment of human dignity, a comprehensive
bill of human rights, based on biblical principles, is needed.  In
this, the basic rights of the individual will be protected and it
will serve as a barrier against total domination by the state.
The upholding of the content of this manifesto must be tested
by the courts.  The basic rights which must be incorporated are
the following:

2.2.4.1 the right of the individual to a full dignified existence;
2.2.4.2 the right to the preservation of an own marriage and family life;



2.-2.4.3 the right to a free and responsible participation in the political
and legal processes;

2.2.4.4 the right to an education, tuition and training, according to
one's own philosophy and outlook on life;

2.2.4.5 the right to participate in a free economy
2.2.4.6 the right to protection against exploitation and victimisation by

other people, groups, structures and the state;
2.2.4.7 the right to an impartial, fair trial by an independent judiciary;
2.2.4.8 the right to protection and personal safety;
2.2.4.9 the right in a multi-cultural society to freedom of movement

and speech, free association, private ownership and a
community life wherein one's own religious, cultural and
educational beliefs can be practised;

2.2.5 by virtue of its duty to ensure a stable society and a peaceful coexistence, the
state, on the basis of the norms of reasonableness, justice and righteousness,
is responsible for ensuring:

2.2.5.1 that laws will not be discriminatory on the grounds of race,
colour, sex, culture or religion;

2.2.5.2 that all people are treated equally with regard to the content,
application and execution of the law.
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LOCAL GOVERNMENT AFFAIRS COUNCIL

Tel. (012) 323-9351 P O Box 1341/1775
Telegram: LOGOV PRETORIA
Fax: 325-6488 0001

Our ref: S2/4 29 Nov 1994

The Secretary
Commission on Provincial Government
Private Bag X887
PRETORIA
0001

Sir

SUBMISSIONS REGARDING PROVINCIAL AND LOCAL GOVERNMENT SYSTEMS

With reference to your invitation dated 21 October 1994 to submit written submissions to
the Commission, please find attach hereto a written memorandum which was submitted
to the Demarcation Board on 17 November 1994.

The submissions and proposals therein can be regarded as the viewpoints of the Local
Government Affairs Council regarding the powers and functions of Local Government. 
The submissions and proposals can also be implemented in the provinces of Northern
Transvaal, Eastern Transvaal and North West.

It will be appreciated if this letter and memorandum can be submitted to the Commission
on Provincial Government.

Yours faithfully

(SGD) CHIEF EXECUTIVE OFFICER
SJKC/-W

(End of page 1)

SUBMISSION OF THE LOCAL GOVERNMENT AFFAIRS COUNCIL TO THE
DEMARCATION BOARD IN RESPECT OF THE DEMARCATION OF A DISTRICT
COUNCIL FOR THE PWV PROVINCE
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1. THE NEW CONSTITUTION AND LOCAL GOVERNMENT IN SOUTH AFRICA

After a process of negotiations the new interim Constitution came into effect at
the beginning of the first multi-racial election for first and second tier government
in South Africa.  This Constitution determines that a three tier government be
constituted, consisting of Central Government, Provincial Government and Local
Government.  In contrast with the previous Constitution, this Constitution includes
a whole chapter (chapter 10) pertaining to Local Government which bore fruition
and was further defined in the Local Government Transition Act.  Although
elections for Central and Provincial Government representatives took place,
elections for Local Government are still to be held, most probably in October
1995.  These elections have to be carefully structured and planned to allow
representatives to be elected from all spheres to govern at local level.  It is
however, necessary to have structures for the pre-interim period (i.e. from the
present up to the aforementioned municipal election) to govern local government.
 It is proposed to the Demarcation Board that one such structure, namely a
district council be allowed to fulfil the necessary functions during this and the
pursuing interim period.

2. DEMARCATION BOARD

The Local Government Demarcation Board was established in terms of section
11(1) of the Local Government Transition Act, 1993 (Act No. 209 of 1993) and its
members must consist of persons fitting the criteria as set out in Schedule 5 of
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the said Act.  The Council wishes to thank them for their willingness to serve on
this Board.

2.1 Delimitation of boundaries for the establishment of District Councils

The Premier of the Pretoria-Witwatersrand-Vereeniging Province, requested the
Local Government Demarcation Board under section 11(6)(a) read with
Schedule 6 of the Local Government Transition Act, 1993 (Act No 209 of 1993),
to advise and make written recommendations regarding -

(a) the implementation of sections 10(3)(i) and (h) of the said Act;  and
(End of page 3)

(b) the demarcation, re-demarcation or withdrawal of the demarcation of any
area pertaining to local government affairs, with specific reference to the
re-demarcation of regional services councils boundaries for:

(1) Pretoria Regional Services Council
(2) West Rand Regional Services Council
(3) Vaal Triangle Regional Services Council
(4) East Rand Regional Services Council

with a view to the possible establishment of services councils, sub-regional
councils or district councils as well as local government participating bodies
within such areas, but outside the areas of the proposed metropolitan councils
namely:

(1) Greater Pretoria Metropolitan Negotiating Forum
(2) Central Witwatersrand Metropolitan Chamber
(3) Vaal Metropolitan Local Government Negotiating Forum
(4) North East Rand Negotiation Forum.

3. THE LOCAL GOVERNMENT AFFAIRS COUNCIL AND ITS INVOLVEMENT IN
THE AREA UNDER INVESTIGATION

The Local Government Affairs Council was established with effect from 1 July
1989 in terms of section 2 of the Local Government Affairs Council Act, 1989 (Act
No. 84 of 1989).  This Council is the successor-in-law of the functions, duties and
powers of the erstwhile Transvaal Board for the Development of Peri-Urban
Areas, established in terms of Ordinance 20 of 1943, with an area of jurisdiction
which covers the area in the PWV Province outside the areas of jurisdiction of
other local authorities.  This general area was declared a declared area on 1
April 1993 in terms of section 1 of the Local Government Affairs Council Act,
1989.  The area is shown in Annexure 1 to this submission.

As one of the role players in this Demarcation Board hearing, an outline of the
Local Government Affairs Council's functions, duties and powers is attached



- 4 -

hereto as Annexure 2 for the information of Board Members.
(End of page 4)

4. SUBMISSION

Over and above verbal or other submissions which the Local Government Affairs
Council may submit to the Demarcation Board as part of its investigation into the
establishment and demarcation of one or more district councils in the PWV
Province, this submission is structured, where possible, in similar order as set out
in Schedule 6 of the Local Government Transition Act, 1993 (Act No 209 of
1993), hereinafter referred to as "the Act".

5.1 Topographical and Physical characteristics of the area concerned

The topographical and physical characteristics of this area are diverse and do
not form any cohesive unit.  The obvious reason for this scenario revolves
around the given situation of large areas, mostly consisting of well developed
areas being included in transitional metropolitan councils.  The Act specifically
provides for the disestablishment of a regional services council and the
establishment of a body to be known as a services council, sub-regional council
or district council to jointly exercise the powers and perform the duties in relation
to certain local government functions for a non-metropolitan area of local
government by transitional local councils, local government co-ordinating
committees or local government bodies within such areas.  Although transitional
local councils are found on the East Rand and the West Rand, it must
philosophically be seen as an evolutionary process of a temporary nature which
will inevitably lead to their inclusion into or establishment of transitional
metropolitan councils.  These transitional metropolitan councils under
investigation should, therefore be seen in a context which allows for likely
changes which may occur.

5.2 Population distribution within the area concerned

The density of population differs markably from the areas of transitional local
councils where a high concentration of people is experienced, in contrast with
sparsely populated areas north-east and east of the Greater Pretoria Transition
Metropolitan Council's area of jurisdiction.

(End of page 5)

5.3 Existing demarcation of areas pertaining to local government affairs and
services, including existing areas of local government bodies

The area under investigation consists of the area where the Local Government
Affairs Council is the local authority in its own right.  This area includes the area
in the PWV Province which does not fall under any other local government body,
transitional local council, a transitional metropolitan council with transitional
metropolitan substructures or a local government co-ordinating committee.



- 5 -

Comments given in point 5.1 are also applicable in this instance.

5.4 Existing and potential land usage, town and transport planning, including
industrial, business, commercial and residential usage and planning

The same comments given in 5.2 are applicable.  Whereas concentrations of
industrial and urban development are noticeable in the areas of transitional local
councils, the sparsely populated areas are mainly used for agricultural purposes.
 It is of prime importance that planning for the last mentioned areas be done in a
balanced and constructive way which can best be done by centralising these
forms of management.

5.5 Economy, functionality, efficiency and financial viability:  Administration
and rendering of services

Because of the special and wide ranging needs in the areas outside the
transitional local councils, special attention should be given to assist the
inhabitants in achieving a better quality of life through structures in the RDP
programme and to enable them to participate in forthcoming municipal elections.

5.6 Development potential in relation to the availability of sufficient land for a
reasonably foreseeable period to meet the spacial needs of the existing
and potential residents of the proposed area for their residential, business,
recreational and amenity use

As pointed out in 5.1, the area under investigation does not form a cohesive unit
(End of page 6)

due to the inclusion of well-developed areas into transitional metropolitan
councils as well as the fact that the status of transitional local councils on the
East Rand and West Rand must be seen as temporary measures.  As mentioned
in 5.4, it is of utmost importance that the management for the peri-urban areas be
balanced and constructive by centralising it.  This can especially bear fruition in
providing decent housing in this area through channels provided by Government
to be managed on grass roots level by such a centralised district council.

5.7 Interdependence of and community of interest between residents in
respect of residency, work, commuting and recreation

Excluding the transitional local councils on the East Rand and West Rand, the
community is mostly rural with a general shortage of decent housing and basic
services, commuter services and recreational facilities.

5.8 The integrated urban economy as dictated by commercial, industrial and
residential linkages

The areas outside transitional metropolitan and -local councils in the PWV
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Province are not urban and therefore do not have an integrated urban economy.
 The economic role of these areas should, however, not be underestimated,
especially in the full spectrum of agricultural activities.

6. PROPOSALS

6.1 It should be noted that the New Towns Act (United Kingdom) and the Kreise
model (Germany) both acknowledge the importance of centralised assistance in
funding for smaller and/or developing communities and that a form of local
government be available to assist these communities through their own
democratically elected bodies.  As far as funding and finances are concerned,
institutions like district councils should be in a position to create revenue from
local sources and apply it where needed.  Separate regional services councils or
district councils, however, are unlikely to address imbalances in different regions
of the PWV Province and have in the past not necessarily eased the plight of
most of the disadvantaged majority.  It must be recognised that although the
residents of these peri-urban areas do not

(End of page 7)

reside in the highly developed areas of the PWV Province, they spend their
income and, in many instances, work in these areas.  Fair compensation must
therefore be made for redistributing funds to these areas from the formal urban
structures (transitional metropolitan and transitional local councils as well as
other tiers of government) to areas which directly and indirectly are maintaining
and contributing to these urban structures.  Whereas some transitional
metropolitan and -local councils may regard fiscal transfers like these as
addressing historical backlogs, it is even more prevalent in the instance of the
area in the PWV Province outside proposed and declared transitional
metropolitan and transitional local councils found on the Central Witwatersrand
as well as the East and West Rand.  The possibility therefore remains that
certain communities outside the highly developed part of the PWV Province may
still be disenfranchised as far as decent housing and municipal services are
concerned.

It follows naturally that a uniform approach, to address these problems in the
PWV Province, be followed.  This can be achieved by the establishment of a
single district council in terms of the Local Government Transition Act, 1993 (Act
No. 209 of 1993), a role which the Local Government Affairs Council can be
entrusted with and which council has a proven track record, especially in the
PWV Province.  (See Annexure 2).

6.2 A single district council will not only negate many problems and inappropriate
expenditure of funds, but will ensure that funds for pressing problems such as
housing and basic services are applied most efficient and equitable.  A single
district council will be able to provide regional functions as well as local
government functions to communities and can be structured as set out below.  It
is important to note that this structure is a model that, with the necessary
amendments, can function in the pre-interim as well as the interim phase.  For
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the pre-interim phase the specific task and prime objective will be to organise,
control and administer the municipal elections in these rural areas.

(End of page 8)
PROPOSED STRUCTURE

Draft constitution of a policy forming district council for the pre-interim
and interim phase in the PWV province

DISTRICT COUNCIL
District Council consists of:

a. Chairperson appointed by PWV Premier (Pre-Interim phase
appointed.  Interim Phase - elected)

b. Three Chairpersons from the Executive Committee (Pre-Interim
Phase appointed.  Interim Phase - elected)

c. Three Deputy Chairpersons from the Executive Committees
(elected)

EXECUTIVE COMMITTEE
FOR EXECUTING
REGIONAL FUNCTIONS
IN TERMS OF THE RSC
ACT IN THE EASTERN
AREAS OF THE PWC
PROVINCE

EXECUTIVE COMMITTEE
FOR  EXECUTING
REGIONAL FUNCTIONS
IN TERMS OF THE RSC
ACT IN THE WESTERN
AREAS OF THE PWV
PROVINCE

EXECUTIVE
COMMITTEE FOR
LOCAL
GOVERNMENT
FUNCTIONS
(LGAC ACT, 1989,
ACT 84 OF 1989)

Constitution:
a. Chairperson (Pre-

interim phase
appointed, Interim
Phase - elected)

b. Deputy
Chairperson
(elected from c)

c. Members of
participating
bodies in terms of
RSC Act.

Constitution:
a. Chairperson (Pre-

Interim phase
appointed. 
Interim Phase -
elected)

b. Deputy
Chairperson
(elected from c).

c. Members of
participating
bodies in terms of
RSC Act.

Constitution:
Pre-Interim Phase
a. Chairperson

appointed
by the PWV
Premier.

b. Deputy
Chairperson
(elected
from o).

c. 3 members
appointed
by the
Premier
from the
statutory
component.
3 members
appointed
by the
Premier
from the
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non-
statutory
component.

Interim Phase
a. Chairperson

elected from
elected LAC
members.

b. Deputy
Chairperson
elected from
persons in
c.

c. 6 elected
members
from elected
LAC
members.
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Functions:
Levying of Regional
Services Council
levies and rendering
of Regional Services
Council bulk
services outside
areas of transitional
councils.

The execution of functions, duties and powers
relating to local government and local government
development in areas outside TMC, TLC and
LGCC.  Developments of areas and their
management bodies with a view to the
establishment of local authorities in such areas. 
Administering the provisions of any law which is
delegated to the Executive Committee.  Agency
services to any other Institution.  Control and
administer municipal elections.  Executing of the
RDP-program.  Promotion of NHS-policies.

Explanatory Notes

a) The District Council will be the policy forming body.  The following duties,
functions and powers may however not be delegated.

(1) The power to make by-laws
(2) To levy or remit rates
(3) To make charges or to charge fees and to reduce such charges or fees or

to obtain borrowing powers and to raise loans.
(End of page 9)

(b) The Executive Committee executing regional functions in the Eastern and
Western areas respectively will perform all the regional functions, duties and
powers as contained in Schedule 2 of the RSC Act, 1985.

(c) The Executive Committee executing local government functions will perform all
functions relating to local government and local government development
functions, duties and powers.

(d) This proposed District Council with its Executive Committees will then be a
legitimate Local Government Structure.

6.3 If necessary and circumstances warranting, further executive committees for
regional functions or local government functions may be established.  Whatever
the case may be, this model holds the advantage that these functions will be
properly planned and duly executed by one umbrella district council.  Further
advantages of such a single district council are:

(a) The establishment of one district council will alleviate the future problems and
unpleasantries of the disestablishment of other similar/parallel structures as well
as accommodating personnel and the appropriate redundant infrastructures. 
The establishment of more than one similar structure, within the PWV Province,
of which some are obviously temporary in nature, is not a viable proposition
because of an appropriate lack of cost-effectiveness due to a short lived
duplication in structures and the corresponding high costs.
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The future extension of transitional metropolitan councils areas in the PWV
Province will result in certain district council-structures becoming redundant.

b. A single district council may function as a development body whose task inter alia
will be the development of land for decent housing to ensure that all inhabitants
of the area have access to the following essential services:

Water supply
Sewage services
Electricity

(End of page 10)
Refuse removal
Roads and storm water drainage
Health services
Emergency services.

c. This district council can timeously identify and do the necessary spade work for
development of land for housing and other development projects to sufficiently
cope with the growing problem of urbanization in the PWV Province.  Such
council must ensure that all available and applicable resources are utilized
efficiently and on an equitable basis in the PWV Province.  Local government in
the form of local area committees can be established for the whole of the
remainder of the PWV Province, specifically to organise, control and administer
all municipal elections in the area as well as achieving the policy of Government
to include all areas under a proper form of third tier government.  It should be
emphasised that the Local Government Affairs Council and its officials had in the
past controlled, organised and administered numerous municipal elections in
peri-urban areas with a great deal of success and efficiency.  The Local
Government Affairs Council's experience of electioneering in the peri-urban
areas shall through the established local area committees or local upliftment
committees or local development and health committees ensure that every voter
in the PWV Province shall have the opportunity to participate in the forthcoming
municipal elections in a well structured and orderly manner.  The important issue
at stake is that representation and decision-making should be given to all people.
 This integrated process of transformation will ensure that the proposed structure
is stable and its representatives are democratically elected to fulfil their roles in a
participating and transparent spirit to address the overall development of the
region and, most importantly, the country.

6.4 To achieve this objective of one unified district council, the following will be
necessary:



- 11 -

a. The Local Government Affairs Council must be reconstituted and entrusted with
the powers, duties and functions of a district council as contemplated in section
10(3)(i) of the Local Government Transition Act, 1993 as well as the
administration of any law, including inter alia the Regional Councils Act, 1985
pertaining to local government matters in terms of section 10(1)(c) of the Local
Government

(End of page 11)

Transition Act, 1993.

b. The regional services councils situated within the PWV Province should be
disestablished in terms of section 10(3)(f), (h) or (i) of the Local Government
Transition act, 1993 and no other district councils in the PWV Province except
the one mentioned in (a) need to be established.

c. Such a district council must in accordance with the Local Government Transition
Act, 1993, jointly exercise the powers and perform the duties in relation to certain
local government functions, including regional functions and local authority
functions, for a non-metropolitan area of local government by transitional local
councils, local government co-ordinating committees or local government bodies
within such areas, as well as for existing areas defined by the Administrator in
terms of section 13(6) of the Local Government Transition act, 1993 and other
informal townships and -settlements.  This district council will have the power to
levy and claim the regional services levy and the regional establishment levy
referred to in section 12(1)(a) of the Regional Services Councils Act, 1985. 
Other sources of income are -

(a) rates including land tax levied by the District Council

(b) all fines imposed by a competent court and forfeited bail bonds for the
contravention of the by-laws, regulations, etc of the District Council

(c) all licence moneys on licences issued by the District Council and all pound fees
and taxes on dogs chargeable or leviable by the District Council

(d) All charges made by the District Council for the supply of electricity, water and
sanitary services

(e) all other fees, moneys or charges recoverable by the District Council or to which
the District Council is entitled under any law, as well as inter-governmental
grants and contributions of adjacent transitional metropolitan and transitional
local councils as set out in 6.1 of this submission.

(End of page 12)

7. CONCLUSION
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In view of the above, it is the Local Government Affairs Councils humble
submission that the proposed District Council will be a workable, practical and
viable local government structure as envisaged in Chapter XV of the Constitution
of the Republic of South Africa.

The Demarcation Board is respectfully requested not to demarcate the area
under investigation into more than one District Council but to rule that the area
concerned be placed in a whole under the jurisdiction of a single District Council.

CHIEF EXECUTIVE OFFICER DATE:

(End of page 13)

ANNEXURE 2

THE LOCAL GOVERNMENT AFFAIRS COUNCIL

Where does the Local Government Affairs Council fit into the municipal administration
scenario?  This may best be described by the objective of the forerunner of the Council
which was entrusted to the Council which is found in section 21 quat(1) of the Transvaal
Board for the Development of Peri-Urban Areas Ordinance, 1943 (Ordinance 20 of
1943);

"It shall be the duty of the board to develop the area of a local area committee so that,
as soon as possible, a local authority may, in terms of the provisions of the Local
Government Ordinance, 1939, either be established in respect of such area or such
area may be incorporated with the adjoining area of jurisdiction of an existing local
authority."

Section 14(2) of this Ordinance is also of note:

"Whenever the Administrator is of opinion that by reason of the density of the population
of any area in the Province Transvaal, not being or forming part of a local authority area
or the class or character of such area or the sanitary conditions affecting such area it is
necessary that special provision should be made for the proper management, regulation
and control of matters affecting the public health in such area he may by proclamation in
the Provincial Gazette include such area in the area of jurisdiction of the board."

The forerunner of the Council was originally instituted to care for the needs, especially
health care, of communities irrespective of race outside formal local authorities in the
PWV area.  Although this was the original objective, it soon involved the overall
development and management of such areas.  The Council has never forgotten its
roots, i.e. to uplift its communities, and is able and most willing to fulfil this role with any
community which it can serve.

The Council's way of functioning cannot be compared to conventional local authorities. 
This must be ascribed to the fact that although the Council performs
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(End of page 14)

all the functions of a large local authority, the Council and its officials are able to grasp
the implications and realities of being involved in a wide diversity of means and needs of
the different communities which are served.  Part of the uniqueness of the Council lies
therein that the Council is continuously involved in development of communities and can
never rest on its laurels.  Contrary to other conventional local authorities, the Council's
function causes it to "loose" a community by way of autonomy or incorporation if it was
enabled to develop such a community properly.

Numerous places which the Council and its forerunner administered became local
authorities or were incorporated into other local authorities.  Some of them are listed in
Annexure A.  They were once struggling communities without any form of municipal
administration who needed specific assistance and expertise which the Council and its
forerunner provided.  This expertise and infrastructure is still available and mostly
centralised to be used in a cooperative way by all communities under its jurisdiction. 
Such cooperative action should not only be to the benefit of the communities which the
Council served until recently (See Annexure B) and the Council's declared area which
covers the PWV area, but should also be applied for the benefit of other communities
and be of special interest to the dispossessed majority who has up to now not always
had the full benefit of joining in this most practicable method of local government.

It is important to take cognizance of the full spectrum of local authority functions which
the Council with an existing infrastructure provided to communities in the PWV
Province.

• Political and managerial

Heads of departments attend and actively participate in Council meetings. 
Council members and officials attend all normal meetings of the committees and
are therefore able to advise the Council on the communities' viewpoints on
matters to be considered.  It must be pointed out that committees of which most
are elected have numerous powers and functions which are delegated to them
and that only such powers and functions which may not be delegated or pertain
to policy and are of major significance, especially certain financial matters, are
considered by the Council.  Like any local

(End of page 15)

authority, the Council has a Chief Executive Officer and a team of internal
auditors.  The internal auditors report directly to the Chief Executive Officer.

• Civil Engineering Department
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This Department renders the same services as an engineering division of a local
authority.  The highly skilled personnel in this Department are responsible for
water supply, sewerage services, refuse and sanitary services, roads and flood
water drainage, parks and cemeteries.  Acting in the cooperative system of the
Council, expertise is available for the most basic needs of the community to the
most sophisticated engineering services.

• Treasury Department

The Department's primary function is the total financial administration of the
Council and its communities.  To this end the Department has developed a
unique and advanced computerised financial and cost accounting system to
cater for the complex needs and requirements of every community which can
even, if required, levy regional services council levies.  This entails separate
bookkeeping of every community's funds and its schemes as prescribed for local
authorities as well as the possibility of levying differentiated taxes and/or land
rates.  Separate budgets and financial statements are also compiled for every
community.  The system of separate bookkeeping for communities or regional
schemes makes it possible to have a smooth and accurate transition of financial
functions in the case of a community becoming an autonomous local authority or
being incorporated into the jurisdiction of another local government structure.

• Community Services Department

The officials of this Department fulfil the function of both Town Clerk and Town
Secretary to communities.  Among many other functions they therefore also act
as communicators and facilitators which are especially noticeable at local area
committee meetings.  This Department is also responsible for the selling, buying,
letting and hiring of property for communities as well as the provision of library
services and the administration of the election of committee members.

(End of page 16)

• Electrical Engineering Department

This Department is responsible for the distribution of electricity to 16 communities
spread throughout the previous Transvaal Province.  Private contractors or
neighbouring local authorities are used for the day-to-day maintenance of these
schemes where big distances in the old dispensation made it cost-effective.  This
Department is also responsible for the supply and maintenance of vehicles.

• Town and Regional Planning Department

This Department fulfils all functions which such a department does in a
conventional local authority, inter alia the processing of applications for township
establishment, rezoning, subdivisions, consolidation, relaxation of building lines,
business rights, resorts, site development plans, structure plans, regional
planning, etc.  This Department also has development control officers who do the
applicable inspections.
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• Clerk of the Council Department

This Department has a legal section and an inspectorate section.  The legal
section tends to all the various legal matters of the Council together with its
communities and has a team of highly qualified officials.  Inspectorate has health
and building inspectors fulfil their functions at communities and resorts.  Personal
health services including immunisation and the treatment of minor ailments were
rendered in the past and should be included in the future functions of the
Council.  The Council employs a veterinary surgeon who is mostly active in the
Council's area in the PWV where most of the milk consumed in this region is
produced.  The Department also has a licensing subsection which tends to the
licensing of businesses.

• Valuation Department

The primary function of this Department is to compile valuation rolls which serve
as source documents for the levying of property rates.  This function is performed
by the valuers in all the communities of the Council as well as resorts and
businesses which fall under the jurisdiction of the Council.  Valuation rolls are
also compiled for some other local authorities on an agency basis.  Ad-hoc
valuations, for the purposes of expropriations,

(End of page 17)

acquiring, selling or renting of properties of the Council, are also performed by
this Department.

• Administrative Services Department

This Department is responsible for management support services such as
personnel and administrative services as well as organisation and work study. 
This includes typing, reproduction services, overall control of registration
services, committee services for Council meetings and the administration of
buildings belonging to the Council.

(End of page 18)

ANNEXURE A

Some places which the Council and its forerunner led to autonomy:

Randburg Midrand Ellisras
Sandton Akasia Carletonville
Evander Hartebeespoort Randvaal
Komatipoort Kosmos Kriel
Verwoerdburg Rayton Malelane

Some places which the Council and its forerunner incorporated into other local
authorities
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Bredell into Kempton Park Putfontein into Benoni
Clewer into Witbank Wesrand into Westonarea
Annlin into Pretoria Sinoville into Pretoria
Mondeor into Johannesburg Sandown into Sandton
Valhalla into Pretoria Erasmia into Pretoria
Sundra into Delmas Eloff into Delmas
Bronkhorstbaai into Bronkhorstspruit Chartwell into Randburg
Charl Cilliers into Secunda

(End of page 19)

ANNEXURE B

LOCAL AREA COMMITTEES

Alldays Hectorspruit Ohrigstad
Amsterdam Hillside* Paardekop
Broederstroom Hoedspruit Pienaarsrivier
Badplaas Jameson Park* Rantesig*
Burgersfort Kampersrus Roodeplaat*
Chrissiesmeer Leeupoort Roossenekal
Davel Letsitele Scheerpoort
De Deur* Lothair Soekmekaar
Dwarskloof/Brandvlei* Magaliesburg* Steelpoort
Eikenhofvallei Marikane Vaalmarina*

Geysdorp Marioth Park
Glaudina Migdol Waaloewer*
Gravelotte Muldersdrift* Vaalwater
Groot Marico Nestpark* Vandyksdrift
Haenertsburg Noordvaal Vischkuil*
Hammanskraal* Northam Walkerville
Hazyview Ogies Witpoort

MANAGEMENT COMMITTEES
Lenasia South/East*

Ennerdale*

*in the PWV Province



NATIONAL ASSOCIATION OF DEMOCRATIC LAWYERS

(NADEL)

THEME COMMITTEE 4: FUNDAMENTAL RIGHTS

EQUALITY
The National Association of Democratic Lawyers Gender Desk, Cape Town, hereby
submits for consideration various proposed amendments to sections of the interim
constitution (Constitution Act, 1993), which deal with the notion of equality.

Our purpose, in proposing amendments to the interim constitution, is to ensure that
the courts which deal with constitutional matters interpret the notion of equality in a
substantive rather than a formal way.  A substantive interpretation of the equality
provision is the only way in which the position of women and other historically
disadvantaged groups or persons may be ameliorated, to the extent that a Bill of
Rights is ever effective in actually changing the status quo.

A substantive interpretation of equality contains within itself notions of anti-
discrimination and affirmative action, thus strictly speaking it should not be necessary
to list these individually.  However, we are of the view that in order to achieve a
measure of equality between people, rather than merely to ensure identical treatment
(which will surely only entrench the status quo), it needs to be spelt out in the
equality provision that those aspects are included in such a wide notion, of equality.

We therefore present our proposals for the wording of Section 8 of the Constitution,
followed by a short memorandum of explanatory notes:

EQUALITY

8. (1) Every person shall have the right to equality, -which includes the right to
equal protection and benefit of the law.

(2) No person shall be unfairly discriminated against, directly or indirectly,
and, without derogating from the generality of this provision, on one or more of
the following grounds in particular: race, gender, sex, ethnic or social origin,
colour, sexual orientation, age, social or economic status, disability, religion,
conscience, belief, culture, or language.



(3) Equality includes measures designed to achieve the adequate protection
and advancement of persons or groups or categories of persons disadvantaged
by unfair discrimination, in order to enable their full and equal enjoyment of all
rights and freedoms.

(4) Prima facie proof of discrimination on any of the grounds specified in
subsection (2) shall be presumed to be sufficient proof of unfair discrimination
as contemplated in that subsection, until the contrary is established.

LIMITATION

33. (1 ) .... (bb) a right entrenched in section 8, 1 5, 1 6, 1 7, 1 8, 23
or 24, in so far as such right relates to free and fair political
activity.

MEMORANDUM OF EXPLANATORY NOTES

Section 8(1)
We feel that a generalised "right to equality" is necessary, since
equality is intended to be one of the foundational rights of our
Constitution.  Also, if the equality provision is going to be wide
enough to permit, for example, affirmative action programmes,
without being internally contradictory, there should be a 'right to
equality', the content of which will be determined incrementally
by judicial interpretation.  A 'right to equality' also permits the
possibility of a degree of "horizontal' applicability of that right,
whereas a mere procedural right to equal protection of the law
fails to do so.

The inclusion of the phrase "equal benefit of the law', as in the
Canadian Charter of Rights and Freedoms, ensures a substantive
reading of the notion of equality, and obviates the danger of the
notion of "equality" being conflated with that of "sameness', as in
early United States constitutional jurisprudence.

We cannot foresee that "equality before the law' adds anything to
the notion of procedural equality which is contained in the phrase
"equal protection of the law", thus there is a need for one of those



phrases only.  We feel that "equal protection of the law" is the
phrase which most clearly describes procedural equality.

Section 8(2)          We support the inclusion of the category "social or economic
status" in the list of enumerated grounds, as motivated by the
Socio-economic Rights Lobby Group.

We also support the retention of the word 'unfair', which
qualifies "discrimination".  While we recognise that this inclusion
might detract from the pejorative force of the word
"discrimination", we feel that it is necessary in order to distinguish
not only between differentiation and discrimination but also
between fair and unfair discrimination.

Section 8(3)          We prefer a positive formulation of the affirmative action
provision, to the negative formulation in the interim constitution.
Also, since we have included a generalised right to 'equality', our
8(3) is formulated as a guide to the interpretation of that right,
rather than as an exception to equality.  Treating people
differently to achieve equality of outcome is as much a part of
equality as treating people the same.

Section 8(4) We support the formulation in the interim constitution, as it
stands.

Section 33(bb) Since equality is a foundational right in the interim constitution,
any limitation on it should be subject to a standard of
reasonableness, justifiability and necessity, so as not to undermine
its special significance in the constitution.  We read the exclusion
of section 8 from the present list of rights which are subject to a
stricter limitation test as being based on a fear that state
affirmative action programmes will be challenged by historical
oppressors, as happened in the United States.  We share this
concern, thus we have included section 8 in the strict limitation
provision only in so far as it relates to political activity.

Section 33(4) We wholeheartedly support the retention of this subsection in the
final constitution.



General Notes: We attempted to formulate a provision which
specifically acknowledged the disadvantaged position of women
in society, rather than a neutral 'gender, sex'-based criterion for
constitutional protection.  We realise that women are not the only
group of persons which has been systematically discriminated
against, but that is our particular interest.  We
found it ultimately too problematic to formulate such a provision,
but it remains our concern that there is no acknowledgement in
the Bill of Rights that women's position in society is such that it is
they who should benefit from state measures to achieve equality.
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NEED TO GIVE HIGHER PRIORITY TO HEALTH IN THE NEW CONSTITUTION

The Medical Research Council would like to make two recommendations for the new Constitution
based upon research that highlights the need for a broader approach to health promotion that
includes legislative action.

1 .    Individual rights and the common good

The primacy given in chapter three of the Interim Constitution to fundamental rights of persons,
both natural and juristic, raises the concern that the implementation of legitimate government
policies to advance the common good may be jeopardised by reliance on competing individual
rights.

Already, the tobacco industry has based its challenge to the proposed tobacco health warning
regulations of the Department of Health on alleged infringement of its property rights, as
established in section 28 of the Constitution.  However spurious the claim of the tobacco industry
may be, their challenge should serve as a caution that health promotion legislation in the future may
be threatened by competing individual rights.

While it is true that section 33(1) allows for limitation of rights in the public interest, it should not
be necessary for government to bear the onus of proving that its interest in matters such as the
public health, is a substantial one.  The substantiality of such interests should be stipulated as an
irrebuttable presumption in the Constitution.  Once important matters of common good, such as the
public health, are at stake, it should remain only for government to prove that the intended
measures are rationally tailored to the objective.

Such prioritising of the common good is already effected in relation to the right to freedom of
economic activity in section 26.  In terms of section 26(2), the right to freely engage in economic
activity (as provided for in section 26(1)), "shall not preclude measures designed to promote the
protection or the improvement of the quality of life, economic growth, human development, social
justice, basic conditions of employment, fair labour practices or equal opportunity for all, provided
such measures are justifiable in an open and democratic society based on freedom and equality".

Notable for their absence in section 26(2) are the important considerations of "public health" and
the "environment".  Should section 26(2) remain in place in the new Constitution, these
considerations should be added.

It is recommended, however, that section 26(2) falls away in the new Constitution, in favour of a
provision prioritising matters of common good in relation to rights more generally.  There is indeed



no reason why the common good should only be prioritised in relation to the competing right of
freedom of economic activity.

It is therefore recommended that section 33 be supplemented by an expanded form of section
26(2), which would fall away.  The additional section would approximate the following:

The rights entrenched in this Chapter shall not preclude measures designed to promote
the protection or improvement of the quality of life, economic growth, human
development, public health, environment, social justice, basic conditions of employment,
fair labour practices or equal opportunity for all, provided such measures are justifiable
in an open and democratic society based on freedom and equality.

2 .   A right to "optimal health"

It is of concern that the right of the public to protection of their health is couched in a statement in
section 29 which is vague and negatively phrased: "Every person shall have the right to an
environment which is not detrimental to his or her health or well-being".  While it is acknowledged
that specific protections are afforded to detainees (section 25(1)(b)) and children (section 30(1)(c)),
no positive duty is placed on the State to provide essential health care to other disadvantaged
groups in society, such as women, the disabled, and the elderly.  It is recommended that an
additional right of every person to "optimal health" be included in the Constitution.

For detailed motivation for these changes I would like to recommend that you contact Mr S
Harrison at the MRC (phone 938 0284; fax 938 0377).

Prof   0 W Prozesky
PRESIDENT: MEDICAL RESEARCH COUNCIL

cc Dr D Yach



Please find attached the submission from the Department of Sport and Recreation with regard to the new
constitution.  The Department strongly recommends that principles regarding the freedom of sports participation
in the RSA should be included in the new constitution.

I also wish to avail myself of the opportunity to bring to your attention the problems being experienced
regarding the current national anthems.  The playing of both official national anthems at major sports
events is regarded to be impractical.  With time limits placed on the playing of national anthems at prize-
giving ceremonies or at the commencement of major international sports events, it is just not possible to
play both official anthems.  It would therefore be appreciated by this Department and the sports
fraternity of our country if this matter could be resolved as soon as possible.

My Department will gladly assist you with any further information if required.

SUBMISSION ON MATTERS OF RELEVANCE TO THE DEPARTMENT OF
SPORT AND RECREATION WITH REGARD TO THE NEW CONSTITUTION

PRINCIPLES OF SPORTS PROVISION IN THE RSA

1. In line with the international community, the Government of National Unity accepts and
recognises the national and international importance and value of sport and recreation for all
inhabitants of the Republic of South Africa.

In the quest for a prosperous and healthy South Africa, the Government of National Unity is committed
to bring participation in sport and recreation within reach of everyone.  It also recognises the
importance of having a vibrant sports system and the need to implement policies and programmes that
enhance the performance of sports people and encourage the community at large to participate in
physical activities.

2. The Government of National Unity will endeavour to optimise the opportunities for sport and
recreation with a view to enriching the lifestyles of all its inhabitants.

The Government of National Unity will endeavour to support South African sport in such a way that
our nation can claim reasonable and acceptable levels of achievement at national and international levels
of competition.  The Government is prepared to play a supporting role because it firmly believes in:

The role of sport to enhance the image of South Africa abroad.

The important conciliatory role that sport and recreation can fulfil.



The role of sport and recreation in the promotion of community life.

The role of sport and recreation in the betterment of health, thereby enhancing the quality
of life.

The positive influence of sport on the youth, and tourism in general.
3. The State's supportive assistance to sport will take place within the framework of sports

autonomy.

The Government of National Unity accepts the authority and responsibility of national federations
and sports institutions regarding their exclusive and decisive say in connection with their own
matters.  This autonomy comprises the freedom, authority and duty of national federations and
sports institutions to arrange matters pertaining to their internal organisation, administration and
international liaison.  This autonomy should, however, not be seen in absolute terms.  It is a
qualified freedom that should take place within the framework of existing legislation.

4. Sports development aimed at the masses at grass-roots level will be a priority.

The role of sport and recreation in supporting the thrust of the Government of National Unity to uplift
the quality of life of all South Africans, with a particular bias in favour of disadvantaged communities,
will be recognised.  Sport is a collective benefit in a community and all members of the community will
have the same right to participate in it.

5. Participation in sport is a fundamental freedom, not a coincidental privilege or favour that
people enjoy.

This principle includes the following:

Every South African will have the freedom to participate in the sport of his or her choice.  No
South African will be denied opportunities to participate in sport on the basis of race,
religion, sex  or age.  The objective is equal and unrestricted participation in sport for
everyone.

The right to participate in sport by disabled South African sports persons, including female
sports persons.

The freedom of sports administrators to undertake, according to their own discretion and
accepted sports norms, those functions that they have responsibility for, namely the
organisation, structuring and promotion of sport.

The freedom of spectators to attend sports meetings of their own free will, to support sports
people and teams of their own choice and to use the facilities provided.



The freedom of sports people to use public facilities, roads and waterways, with the
permission of the relevant authorities, for official sports events, without interference from
members of the public not directly associated with the event.

The right of organisers to protect property that is essential in the provision of sport.

6. The Government of National Unity accepts that Provincial Governments have an important role to
play in creating a healthy community in their provinces, thereby ensuring the success of South
Africa as a sports nation.

The clients of the provincial authorities will be the sports and recreation participants at club and
provincial level.  Provincial Governments will be free to manage sport at their level, within the
framework of the national sports policy.



EXECUTIVE SUMMARY OF THE SUBMISSIONS BY THE DEPARTMENT OF HOME
AFFAIRS

Submissions on matters of relevance to the Department of Home Affairs, with regard to
the new Constitution.

Theme Committee: Character of democratic state

Item 1.7: Citizenship and franchise

It is proposed that the principles on citizenship contained in the new Citizenship Bill,
approved by Cabinet, be introduced.

It is furthermore proposed that the franchise in national and provincial elections only be
awarded to South African citizens but provision be made to broaden the franchise In
local elections by an act of Parliament.

2. Theme Committee: Structure of Government

Item 2.8: The electoral System

A Cabinet Memorandum with reference to inter alia this item will serve before Cabinet
during January 1995.  I will only thereafter be able to submit official comments regarding
proposals for this item.

3. Theme Committee: Specialised structures of Government

Item 6.8: South African Elections Commission (IEC Structure)

A Cabinet Memorandum with reference to inter alia this item, will serve before Cabinet
during January 1995.  I will only thereafter be able to submit official comments regarding
proposals for this item.

4. Theme Committee: Fundamental Rights

Item 4.1: The enjoyment of fundamental rights by all - entrenchment in Constitution
etc. (Constitutional Principle II)

It is proposed that a clear distinction be made between the rights of citizens and the
rights of prohibited and illegal aliens.  The financial expenditure to the State to deport
prohibited and illegal aliens is already excessive.  The rights of prohibited aliens and



illegal aliens to engage the State in costly litigation pending deportation exacerbates the
financial drain on State funds.

Herewith submissions on matters of relevance to the Department of Home Affairs, with
regard to the new constitution.

character of democratic state
Item l.7: Citizenship and franchise
It is proposed that the principles on citizenship contained in the new Citizenship Bill,
approved by Cabinet, be introduced.

It is furthermore proposed that the franchise in national and provincial elections only be
awarded to South African citizens but provision be made to broaden the franchise in
local elections by an act of Parliament.

Item 2.8: The electoral System

A Cabinet Memorandum with reference to inter alia this item will serve before Cabinet
during January 1995.  I will only thereafter be able to submit official comments regarding
proposals for this item.

3. Theme Committee: Specialised structures of Government

Item 6.8: South African Elections Commission (IEC Structure)

A Cabinet Memorandum with reference to Inter alia this item, will serve before Cabinet
during January 1995.  I will only thereafter be able to submit official comments regarding
proposals for this item.

4. Theme Committee: Fundamental Rights

Item 4.1: The enjoyment of fundamental rights by all - entrenchment in Constitution
etc. (Constitutional Principle II)

It is proposed that a clear distinction be made between the rights of citizens and the
rights of prohibited and illegal aliens.  The financial expenditure to the State to deport
prohibited and illegal aliens is already excessive.  The rights of prohibited aliens and
illegal aliens to engage the State in costly litigation pending deportation exacerbates the
financial drain on State funds.



ENCLOSURE 1

NATIONAL DEFENCE FORCE : SUBMISSIONS TO THEME COMMITTEE 6
(DEFENCE)

EXECUTIVE SUMMARY

The National Defence Force (NDF) hereby tenders its preliminary submission on matters
relevant to the NDF with regard to the proposed new Constitution.  It is recommended
that the following matters, additional to those listed in subparagraphs 1. 1 to 1. 11 for
Theme Committee 6's "Work Programme on Security Apparatus" dated 1 December
1994, be considered for further consultation and discussions :

a. Principles determining matters which are to be enshrined in a constitution.

b. The relevant provisions of the Constitution of the Republic of South Africa, 1993
(Act No 200 of 1993).

c. Particular expressions/terms to be defined.

d. Limitations to fundamental rights, peculiar to members belonging to the military.

e. Defining the functions, powers and duties of persons and bodies exercising
authority over or in connection with the NDF.

f. The liability of citizens to render military service.

g.    The right of the NDF to conduct defence intelligence.

ENCLOSURE 2

NATIONAL DEFENCE FORCE: SUBMISSIONS TO THEME COMMITTEE 6 (DEFENCE)

1 . The National Defence Force (NDF) hereby tenders its preliminary submission
on matters relevant to the NDF with regard to the proposed new Constitution.  It is
recommended that the following matters, additional, to those listed in subparagraphs 1.1
to 1.11 for Theme Committee 6's "Work Programme on Security Apparatus" dated 1
December 1994, be considered for further consultation and discussion :



2.     Principles relating to the contents of Constitution

It is submitted that the Constitution should, apart from material provisions, only contain
fundamentals and principles necessary for further detailed legislation.

3. The Constitution of the Republic of South Africa, 1993 (act 200 of 1993L.
Sections 2 4. 226 a d 227

Most principles regarding the NDF in this Constitution should in our view be retained.
Some of the provisions will have to be revisited in order to establish their retention, or
otherwise, inter alia :

a. Sec 212(8) : Members of the NDF included in the Public Service. It is submitted
that the uniformed members of the NDF should not fall under the jurisdiction of the
Public Service Commission as the conditions and requirements of service pertaining to
the military are incompatible with those of other Public Servants.

b. Sec 224- : National Defence Force.  It is submitted that, as the RSA finds itself
more involved in international forums, the nomenclature "National Defence Force" is
insufficient to properly identify the Defence Force of the RSA.  As such, it is proposed
that the NDF be renamed the "South African National Defence Force (SANDF)" (Afr :
Suid-Afrikaanse Nasionale Weermag [SANWI) to allow it to be properly identified.

c. Sec 226(1) : Members of the National Defence Force. It is submitted that the term
"permanent force" leads to confusion when reference is made to specific terms of service
in the NDF.  It is proposed that the term "regular force" be substituted for "permanent
force".  This conforms to international usage.  The Afrikaans term "staandemag" is,
however, correct.

d. Sec 226(8) : Military Pensions. It is submitted that provision should also be made
in respect of citizens who have merely rendered military service in war.

e. Sec 227(1)(b) : Requirements @ith International Obligations. These requirements
should be further prescribed in law (a future Defence Act).

f. Transitional Provisions. Any transitional matters should be provided for.

4.

Certain terms and expressions will have to be specifically defined in the new
Constitution.

5.     Limitations to fundamental rights



Certain aspects wrt Fundamental Rights need to be revisited, with the view of seeking
specific limitations thereto, inter alia :

a.      Sec 9 : Right to Life. It is submitted that the right to life be
qualified wrt the conduct of soldiers doing their duty in defence of their country both wrt
the execution of their orders (which may endanger their lives) and regarding the lives of
the enemy.

b. Sec 13 : Privacy. It is submitted that this section is in conflict with the requirement
to carry out security clearances on personnel.  A limitation thereto should be
contemplated.

C. Sec 1 7 :
It is submitted that should regulars of the NDF be allowed to become members of any
politically or ethnically aligned labour organization it will most probably lead to the
creation of factions and thereby inhibit the required unity in the Force.  As such, Sections
17 and 27 notwithstanding freedom of association and labour relations, should be
qualified for uniformed members of the NDF.

d. Sec 23 : Access to Information. It is submitted that there are specific elements of
information regarding the NDF, e.g. tactics, contingency plans, etc, which, should they
become known to a future enemy, will severely hamper the NDF in the conduct of
operations and may lead to unacceptable loss of life.            As such, Sec 23
notwithstanding, a mechanism whereby such elements of information can be protected
must be contemplated.

e. Sections 16, 18. 21 and 28.  These sections should be similarly revisited and
discussed.
Sec 1 6 Assembly, demonstration and petition
Sec 18 Freedom of Movement
Sec 21 Political rights
Sec 28 Property

6. Definitions of the Functions, Powers and Duties of Persons or Bodies exercising
authority over the NDF

It is submitted that the functions, powers, duties and accountability of the following be
contemplated and (if required) stipulated

a. The President as Commander in Chief.

b. The Minister of Defence.

C. The Joint Standing Parliamentary Committee on Defence.



d. The Chief of the NDF with specific reference to the requirement that he shall
exercise military executive command of the NDF subject to certain limitations.

e. Defence Secretary.

f. An Ombuds person/structure.

7. Liability of citizens to render Military Service in time of a state of National
Defence. This is not addressed by the current Constitution.  Liability to render military
service in time of a state of National Defence may be expected of any citizen.

8.  ' Defence intelligence. It is submitted that the NDF has the right to conduct
defence intelligence to execute its functions.  This right should be contemplated and
defined in the Constitution in order to dispel any doubt in this regard.



11 September 1994

The Minority Front wishes to place its views as follows

1. The consultation process should take place at the initial stages also The Public must not be given
Proposals at a late stage to comment upon,

In this respect proposals should be invited from interested persons and organisations.

2. A mechanism should be established in respect of the role

of the Regional Legislatures In consultation with the Regional legislatures.

3. Political Parties that are not represented in the National Assembly should be allowed to sit In the Theme
Committees as non-vote members.  This requires the resolution of the National Assembly.

4. The Initial thoughts of each theme Committee should be published and its meetings should be open so
that interested would be able to put forward their views regularly,

5. Each Theme Committee should hold meetings throughout the country in order to hear the views of the
people at grassroots levels,

A  RAJBANSI



MINISTRY OF SAFETY AND SECURITY
NORTH-WEST PROVINCE

BACKGROUND
Immediately prior to the meeting coming into effect of the 1993 Constitution, our country was
organised and governed as follows: What was then the Republic of South Africa was divided into 4
provinces, each with its own Provincial Administration which was accountable to central
government.  None of these Provincial Administrations had any original legislative competence.
Their ability to make ordinances was created by an enabling Act passed by central government.  In
addition to the provinces, the country was further balkanized into the TBVC states on the one
hand, and the self-governing territories, on the other.  The nature and reasons for this constitutional
arrangement is well-known and was strongly opposed by the progressive forces within and outside
our country.
The submission here is that the previous constitutional arrangements had to be obliterated in order
to user in the new era.  None of the previous institutional nor political arrangements could be
brought into the Democratic dispensation without prior sanitation.  The structures were based on
undemocratic principles and on balkanization of our country.  These institutions have to obliterated
and reorganised so as to reflect the values contained in the current Constitution.

At this point the governance of our country could have gone either in the direction of a unitary
state, or in the direction of a type of regional arrangement.  Needless to say the new constitution
provided for the establishment of Provinces, an arrangement that is entrenched in schedule 4 of Act
200 of 1993.

GOVERNANCE OF  THE  PROVINCES:
The provinces are at the cutting edge of delivery.  It is therefore important that in their governance,
the rendering of services to the people, should be the primary concern.  The Provincial Legislatures
would then need competence to make legislation that would enable the Provincial Government to
perform its primary  duty of rendering services.

The competence is already granted by section 126 of Act 200 of 1993.  Furthermore, the legislative
competence of the provinces with regard to the areas specified in schedule 6 of the Constitution,
takes precedence above Parliament legislation.  Should Parliament legislate in the same areas.

This immediately leads to two major political concerns.  The first concern is one that is held by
those who argue for unfettered Provincial autonomy.  The other concern is held by those who
argue for some form of Parliament involvement at Provincial level, in promotion of a unitary state.
The submission here is that the former concern is untenable in the context of our country's current
position.
Parliament is no longer sovereign as it was under the Tri-cameral Constitution of 1983.  This means
that Parliament cannot unduly make legislation affecting the provinces without consent or
contribution to such legislation by the provinces concerned.  Furthermore, according to sections 36
and 37 of the Constitution, Parliament consists of the Senate and the National Assembly, and the



legislative authority of the country lies with Parliament.  The procedure for making and passing of
legislation is to be found in sections 59 through 62 of the Constitution.  It is through the Senate
that the Provincial government scan challenge potentially prejudicial legislation.  This is in addition
to the Constitutional Court route.  The above provisions go a long way in assuring the Provincial
governments a measure of autonomy requisite for their functioning.  The Provincial governments
are nothing but another tier of government.  In exercising their duties, the concern should be that of
national unity.  Parliament is not in any position to be an all-powerful entity.  Quite contrary, the
constitutional court is the all-powerful institution of Government.  The suggestion that Parliament
may prejudice the Provinces in its executive actions, while they are entrenched Constitutional safe-
guards, is untenable.

Our country will at this stage be well advised to give Parliament some form of supervisory role.
The reason for this suggestion is that we are a developing democracy.  Not even those who hold
Government positions under the previous Constitution can claim expertise.  Immediate transfer of
politico-policy making powers to the Provinces may prove somewhat chaotic.  This does not
however detract from the fact that the Provinces should not be left impotent and unable to render
services which may lead to ultimately chaotic results.
It therefore becomes very important that the final Constitution sets a stage for the development of
provinces, without sacrificing the principles and the values of our Constitution.  The need for
complete autonomy as a way forward cannot be a product of speculation, however informed the
speculation may be.  Such a need can only evolve and develop as our democracy and Constitution
develops.
The reality is that the people look at the Provinces for immediate delivery, while Parliament is
looked upon for politico-policy guidance.  Such guidance can only be available if parliament is
given an opportunity to acquire a functional knowledge of the Provinces.

I am here in no way suggesting that government should legislate on everything unchecked.  The
submission is however that the standard which is embodied in our Constitution can only be set and
introduced tat Parliament level, whence it will flow to the Provinces.

The powers and competencies of the Provincial Legislatures may presently be unclear and
undefined.  This should not as yet be cause for concern.  The functions, powers and competencies,
ought to crystallise with the functioning of the respective Provincial Legislatures.  Provinces have
already began to legislate in certain areas of their competence.  Such statutes have not been
disputed by Parliament, this is a clear indication that the powers and functions of the Provinces are
indeed beginning to crystallise.
It has also been suggested that when it comes to grey areas, the Provincial governments may as
well get into consultation with Parliament so as to avoid duplication and potential tensions.
Provincialism to date is due to the fact that our country could not possibly be effectively governed
centrally.  Furthermore, the closer power is to the people, the better for our developing democracy.
The intention here is not in any way to move the Provincial Governments away from National
Government, or vice versa.

Provinces should not be driven by a thought that Parliament may impede their functioning, but
should rather acknowledge the fact that, at the core of it all, services must reach the people.



In conclusion it should be noted that, for the first time in the history of our country, we are all
citizens, and we are all liberated from the ills of the previous Constitution.  The fruits of this
liberation are to be entrenched in all our institutions of government.  Clearly then, the Provincial
Governments cannot be let to their own devices to formulate policy and make far-reaching political
decisions during the formative stage of our democracy,

It is in the light of the above argument that we submit that the position reflected in section 126 Act
200 of 1993 as amended by Act 2 of 1994, should remain in the Final Constitution.  This section
makes enough provision for the Provincial Legislature to function in their areas of competence.
Any Legislative grey-area that may not be covered by the afore-mentioned section should be left to
be a subject of consultation between Parliament and the respective Provincial Legislatures.  If this
matter cannot be resolved by such consultation, it should then be open for adjudication by the
Constitutional Court as already provided for by the interim Constitution.



11 January 1995

THEME COMMITTEE 1. I DEMOCRACY

THEME COMMITTEE IV (1) CONSTITUTIONAL PRINCIPLE ll: AN ENTRENCHED BILL
OF RIGHTS

We have pleasure in submitting our request that the full wording and spirit of the Universal
Declaration of Human Rights, United Nations Organisation, Article 26, 10 February 1948 and
United Nations Organisation Declaration of the Rights of the Child, Principle 7.20, November 1959
(see attached copies) be entrenched into the new Constitution of South Africa.

We at Novalis have a real concern that the fragile flame of national freedom and democracy, which
has just been lit, may be snuffed out before it has had a chance to ignite a corresponding desire for
the spreading of genuine individual freedom and democracy.

Having recently attended the European Forum for Freedom in Education (EFFE) Colloquium in
Switzerland, we became aware of how hard groups in even "liberated First World" countries have
to struggle to ensure that freedom in education does receive civil, political and state support.

Freedom, justice and peace as world goals, and the general recognition of the dignity of persons
and their right to free development similarly demand from the NSA (New South Africa) a major
contribution in the dialogue between African states.  While on the one hand the Reconstruction and
Development proposals of the government in the NSA will generate alternative structures and
programmes to redress imbalances, on the other hand there is a need for the emergence of free
individuals to be willing to take responsibility for the heavy tasks that lie ahead.

THE VON HARGENGEPG FOUNDATION
NOVALIS INSTITUE



FROM.. THE NATIONAL LAND COMMITTEE

SUBMISSION ON THE PROPERTY CLAUSE IN THE BILL OF RIGHTS
'The National Land Committee (PLC), a network of land service organisations working with rural and
landless people, welcomes the opportunity to make a submission about the Bill of Rights to the
Constitutional Assembly.

The history of land dispossession and the inequitable distribution of land in South Africa is well known
and the NLC congratulates the new government on its attempts to address this issue.  The communities we
work with have been the victims of human rights abuses for generations and are looking forward to a Bill
of Rights which will restore the rights that they lost
and will protect their rights into the future.  It is in this light that the NLC would like to draw attention to
the Property Clause in the Interim Constitution and to our concerns about its formulation,

The clause seeks to protect the rights of property, and more specifically land owners, While we would
support the protection of these rights in general we feel it is important ,that these rights are seen in the
context and history of land dispossession in our count YThe rights of present land owners who own 87%
of the land has to be balanced with the need 'to redistribute land to the landless people who make up a
large percentage of our, population, This, we believe, is not only a crucial political issue but is also at the
centre of the development of people who have been impoverished by apartheid ' notices.  We are therefore
arguing that the rights of present land owners cannot be entrenched in that. constitution at the expense of
landless people.

This situation is not unique to South Africa.  India was in a similar situation after independence .in 1948
1948. India, like South Africa, was a society greatly divided and weakened by deep inequality, Like South
Africa, its new constitution provided for the entrenchment of existing property rights and this severely
hampered their governments attempts to introduce land reform, Their attempts to amend the clause
created a constitutional crisis, A similar process is now playing itself out in Zimbabwe.
If llandless people in South Africa begin to see ttlat the new constitution is not protecting their rights then
these communities wiii lose confidence in the new government and will begin to question the fairness of
the constitution.

We believe that the present formulation of the Property Rights Clause could have the result of blocking
attempts by government to introduce a just Land Reform Policy. landless people have high expectations
and if they are frustrated, the possibilities for
them taking the law into their own hands with regards to land are great.  In 1993 rural communities
displayed their concern about the draft of the property rights clause in the Bill of Rights with a protest at the
World Trade Centre and a submission to the multiparty negotiators.  Last year at a national summit where



over 300 rural communities were represented, the demand was made for the scrapping of the property rights
clause because "it makes expropriation of land for communities too expensive", The NLC hereby submits
comments on the clause: 1. "Public purpose"

The clause allows only for expropriation of land if it is for "public purposes".  This phrase is open to a very
narrow interpretation and could exclude expropriation for land reform.  This could severely hamper the
government's powers to implement land reform programmes and could give present land owners an
enormous amount of power which they can wield against the government.

2. "Rights in property'
The clause guarantees the right to compensation for expropriation of "rights in property" a wide group of
rights.  In other words, if the state takes away some part of an owner's property rights, it is obliged to pay
compensation.  And, if the state takes away such a right without paying compensation, the action may be
held to be unconstitutional,

Regulation of the use of property thus becomes very difficult and extremely expensive.  For example, it
could be argued that statutory rent control (including even the limited rent control which presently exists in
South Africa) is unconstitutional because it removes some of an owner's "rights in property" - the rights to
charge whatever rent the owner wishes to charge. in other countries, there has been extensive constitutional
litigation on this issue.  In some cases, rent control has been held to be unconstitutional, while in others it
has been permitted.

The formulation of this clause in the draft Bill of Rights makes it likely that rent control would be
unconstitutional and it would also affect other areas crucial to development, such as environment controls,
municipal zoning laws and land use and development rights.

The amendment of this clause is crucial to determining which formulation best facilitates far-reaching land
distribution and development.  The National land Committee is prepared to give an input into a process
which would arrive at a suitable formulation of the property rights clause.

Director
National Land Committee

ADDENDUM
BACKGROUND TO THE NATIONAL LAND COMMITTEE

THE NATIONAL Land Committee (NLC) is an independent umbrella body with nine affiliate organisations
which deal with land and development issues,



A national office based in Johannesburg co-ordinates national activities and campaigns, while the nine affiliates,
working in most of the provinces, have similar but independent programmes to offer advice and services to rural
and landless communities.

Affiliates provide services ranging from assistance in submitting land claims, to advice about land use and
allocation, and from advising unions on how to organise farm workers, to helping women get access to health
services in the rural areas.

The network is not aligned to any political organisation and affiliates work with communities across the political
spectrum.

AIMS
THE NLC has committed itself to..
* investigate and influence the formulation of a just land reform policy in South Africa; * establish and extend
land rights and related developmental resources to communities presently excluded and dispossessed as a result
of apartheid policy; and * assist in building community organisation within and across communities so that land
rights can be enforced and defended.

GROWTH

THE NLC grew out of the National Committee Against Forced Removals, which was formed in the 1980s.  Since
then the network has tripled in size and is now truly a national network with nine  affiliates-the association for
Rural Advancement; the Border Rural Committee; the Eastern Cape Land Committee; the Farmworkers Research
and Resource Project; the Orange Free State Rural Committee; the Southern Cape land Committee. the Surplus
People Project; the Transvaal Rural Action Committee; and the Transkei Land Service Organisation.



NATIONAL ASSEMBLY OF BAHAI’S OF SOUTH AFRICA

15 January 1995

This submission will not be exactly split between the various themes as it contains principles which need to be
considered throughout the constitution building process.

1. GENERAL RIGHTS

I feel it is extremely important that not only the rights of individuals are protected, but that these same
rights are extended to protect business.  One must remember that all business exists through the efforts of
individuals and that any possibility that a business could be unfairly dealt with would mean that the rights
of the individuals within that business would be unfairly dealt with.

For this reason I believe that the following basic philosophy be incorporated when considering each and
every clause in the constitution:

That no person, group of persons or the government may initiate force, or threat of force against an
Individual or business, nor be able to usurp the assets of any individual or business.

That force way only be morally and legally used only in self-defence against those who initiate or
threaten physical force against an individual.

2. DEMOCRACY

The government should be elected by constituencies so that people can choose a person from their area
to represent them.

There should be no proportional representation and the principle of a government of national unity should
be phased out.

3 BILL OF RIGHTS

A bill of rights should be included which protects individuals and prevents the State from
interfering with their lives.



This should include:

3.1 No censorship.  Individual adults must have the right. to see, hear and read
whatever they please.  From the information they glean they will be able to
form their own opinion on the subject matter.

3.2 Individuals should be free to associate with whomsoever they wish.

3.3 The State not be allowed to nationalise any business or asset that has been
honestly earned by a business or individual.

3.4 That no law or practice may be introduced either directly or indirectly in
order to enforce or coerce the employment of a certain percentage of people
of any race.  Business and individuals must have absolute freedom in the
choice of which people to employ.

3.5 That the Government has no rights of interference in any business that is
conducting itself legally.

4. TRANSPARENCY OF GOVERNMENT

That all decisions of Government are available to the people of the country.  Only in
times of war with foreign nations may the Government make secret decisions.

5. TRADITIONAL LEADERS

Unless traditional leaders are elected to a normal office within Government, the State
must not be allowed to pay salaries to traditional leaders.

Cultural groups who wish to have traditional leaders should have the rights to do so,
however if the leader requires a salary, his followers should pay it.

It cannot be expected that people who have no belief in culture should be expected to pay
the leaders of cultures via taxation.

6. TAXATION



The constitution must entrench the principle that people who work hard and produce
values should reap the rewards and not be punished by being over taxed.

The constitution should limit the specific activities that the Government may pursue, so
that Government spending is kept in check.

Specific limits Should be placed on the Governments borrowings to prevent Government
overspending.

Fiscal disciplines should prevent the Government from entering into borrowings to meet
current expenditure.



1995 January 17

4.1 The commission on Gender Equality obtains its legitimacy through constitutional
mandate.
4.2 A commission  on Gender Equality can serve as a monitoring, facilitative and
resource allocation mechanism.
It can also be an interdepartmental co-ordinating mechanism on gender policy within
ministries.
Liaising with human rights goups, can develop instruments to safe-guard against human
rights violations against women and children.
Should receive continuously submissions on specific gender issues.
With the Womens National Coalition should set up a Democracy and Gender Barometer
for South Africa.

Should develop working relations with SADC counterparts and other international
structures within government ministries on the issue of gender eqality, structure policy
and implementation at national and international levels.

4.3 STATUS

The commission should be a permanent constitutional structure that operates within the
office of the State President and liasing with similar structures at regional level within
offices of the Premiers.

4.4 The commission should vigorously addess the residual inequalities with respect to
traditional authorities [chapter 31 and in particular the at-e and consequences of marital
regimes, the exclusion of women from public office as councillors, chiefs, council
members, public service positions etc..

5.1 Public hearings, TV, radio, print media, focus groups, educatioal pojects with a
strong focus on the use of the vernacular, project design and evaluation

5.2 Women' s National Coalition 36th Floor
Room 3609 Carlton Centre Johannesburg, 2000

NGO Planning Committee 36th Floor
Room 3618 Carlton Centre Johannesburg, 2000

Mrs. H.. Suzman

Human Rights Lawyers

SACC Justice and Peace Division



NGO Thenial Groups on Peace and Equality
c/o NGO Secretariat

NB,     Afford access to rural and working class women and gender sensitive men..

SBONGILE NE
EXECUTIVE DIRECTOR
NATIONAL WOMEN’S RESOURCE AND SERVICE CENTRE



SOUTH AFRICAN CIVIC ORGANISATION

We as residents of Plettenberg Bay humbly request the government to take a closer look at the new
Hillview location or the Nokuthula Township where there are 3 000 sites with unused toilets.  At
this new location we would highly appreciate the availability of the infrastructure like
Factories and other commercial services.  We would also appreciate the construction of residential
houses.  Our hopes rest on you please do not let us down.

H Mantyi
(Secretary)



GENDER EDUCATION AND TRAINING NETWORK

6 FEB 1995 A SUBMISSION TO THE
CONSTITUTIONAL SUB-COMMITTEE ON GENDER EQUALITY
Gender.Education and Training Network (GETNET) is a newly formed organisation
consisting of women and men who are committed to fighting sexism and gender
inequality through education and training.  We promote gender sensitive policies,
practices and culture in organisations and our education and training is geared towards
attaining equity, women's emancipation and development.  We would like to make the
following submission to your committee.

Our starting point is that:

- our society has been plagued by inequalities created by socialisation and
reinforced by law.  Although these can be classified as multiple and complex, and
therefore cannot be graded, the gender, race and class disparities have stood out.

- this has created a situation where it has become acceptable to enforce these
inequalities by different means including economic pressure, violent physical co-ercion
and the reproduction of a supporting set of beliefs as a way of reinforcement;

- women as a group have been unfairly disadvantaged by this process;

- Black women from working class and rural backgrounds have suffered triply in the
process;

- this has limited the extent to which women can participate fully in and contribute
to the reconstruction of our country;

- in spite of the restrictions imposed upon them and discrimination against them,
women have made enormous contributions to development in our country, the struggle
for justice and peace and have shown a willingness and commitment to work towards the
reconstruction process.

With regards to "persons fit and proper" to be in the Commission, our
recommendations are as follows:

1. Women and men who are responsible citizens of South Africa;

2. They should be representatives of the different communities;

3. They should be aware of gender issues locally and globally, have experience in
working with the issues and willing to update their knowledge;



4. They should be committed to working on gender issues and have a strong desire
to transform power relations between men and women in our society.  This commitment
should be driven by a dedication to work towards the emancipation of women;

5. They should be willing and open to accepting criticism and to taking advice from
individuals, organisations and communities on issues relating to women and gender and
also to facilitating this type of communication between the mentioned groups and the
government;

On how the Commission should "promote gender equality" our recommendations
are:

1. Encourage and promote education and training for government officers and
officials on gender issues.

2. Encourage government to lead and set example in confronting issues of gender
inequality.  Ensure that all the government structures at national and regional level have
a gender policy.

3. Take up advocacy work on gender issues.

4. Intervene where women are being discriminated against on the basis of sex and
gender.

5. Ensure that women are proportionally represented in the decision-making
structures of our society.

6. Ensure that the gender work started in the communities continues and is
resourced.

7. Ensure that work around gender equality empowers women and improves their
participation and status in society.

8. To create support structures for the work on gender equality.

9. To pay particular attention to the upliftment of Black women from working class
and rural backgrounds.

We believe that:

- although we have now elected and put in place a democratic government, these
inequalities will not disappear of their own;



- interventions both at government level and at the level of civil society are needed
in order to change the inequalities and move towards a more equitable society;

- that in such interventions if the Black women from working class and rural
backgrounds are made the main beneficiary target, then they will be most effective;

- that because the socialisation has been so effective as to make these imbalances
an accepted part of our lives as it were, the intervention should include education and
training, for men and women, which is geared towards the changing of the attitudes we
have acquired;

- that this education and training has as its main objective, the changing of power
relations within the structures of society at large and government in particular;

On the Commission for Gender Equality

We support the establishment of the Commission on Gender Equality as one of the ways
of establishing equitable distribution of power between men and women in the structure
of government and ensuring that the laws passed do not continue to entrench the
disadvantages of and discrimination against women.  We recommend

i) that the selection of the Commissioners be public so as to promote transparency;

ii) that it be accessible to the general public both in the content and process of its
work;

iii) that in addition to promoting gender equality, advising and making
recommendations to Parliament, it be granted power to intervene where there are
omissions and/or transgressions.

In addition to the Commission, we recommend a monitor / monitors whose role will be to
monitor the Commission in the course of carrying out its duties, as well as monitoring the
governmen's reactions to the recommendations of the Commission.  The monitor(s)
should also ensure that there is a flow of communication between the government and
civil society.  The person(s) should be elected/ nominated by the non-governmental
organisations and ' other stakeholders and should be accountable to them.  They should
however, be resourced and renumerated by the government.

Pethu Serote and Nozipho January Bardill



South African National Civic
Organisation   EASTERN CAPE
9/1/95

Submission on Theme Committee V
The Relationship between Different levels of Court
A Single or Split Judiciary          

Herewith is my Organisations presentation aimed, at bringing to
your attention the following issues :

Sanco6 Department of Anticrime, Human Rights an Popular Justice has initiated a formidable
structure which is an essential vehicle for assisting in ensuring stability among our communities and
citizens in general.

This project relates directly to the building of confidence in the Justice System of this country,
Community Policing and the Democratic Government6 efforts to implement recognisable changes
also in the Human Rights area.

The building of channels for the ordinary people to utilise in enjoying protection of the law, safety
and security as well as Human Rights is fundamental to the creation of conducive grounds for the
implantation of the R.D.P. in this whole country.

Please note that we have sacrificed a very long way with our structures in building this project to
the success it has displayed so far.  This achievement is fully recognised by the Communities,
S.A.P.S., the Media, Academics, Various Organisations, Business Sector and many of our
recognised leaders



However, we have never been funded in order to get it running with effective Administration and
Co-ordination, Accounatbility and Proffesionalism.  We therefore request you to extend your hand
of help in order to avoid this programme grinding to a halt.

Please respond to the included Budget Proposal and assist us.

F T  KOBESE

EASTERN CAPE REGION ANTI-CRIME TRUST

Port Elizabeth
October 1994

PROPOSAL FOR FINANCIAL ASSISTANCE FOR THE
DEVELOPMENT AND CONSOLIDATION OF ANTI-CRIME COMMITTEES

IN THE  EASTERN CAPE

INTRODUCTION

In this new era of South Africa, it is uncertain what the future holds regarding state reforms

in the area of justice and ordering.  We are, however, certain that there remains a role for

expressions of popular justice, at the very least until true democracy has been attained and

reconstruction has taken place.  Popular justice, and in particular anti-crime committees (ACCS) ,

can be instrumental in this transitionary phase of reconstruction by maintaining peace and stability

within our communities as well as strengthening democracy by allowing the participation of the

people in organs of civil society.

ACCS, as we will discuss below, are not a substitute for the state' responsibility in

guaranteeing law and order in our communities.  They exist in many communities in the Eastern



Cape, due to the lack of an ef f icient police service, and provide a supplementary service to that of

the state police.  The role of this financial trust is to provide financial assistance to the ACCs in

those areas where they have competence and function.

A BRIEF HISTORY OF POPULAR JUSTICE

The majority of South Africans have in the past been excluded from state justice and in response to

that situation, many communities have developed their own local initiatives.  Civic organisations

have developed mechanisms of order and dispute resolution as expressions of popular justice.  The

culture of organic dispute resolution which exists today, was  defined during the period of

resistance in the 1980's.

In this new phase of the history of the country, as the state gains legitimacy and the majority

of the people are included in the state justice system, it might seem as if there will no longer be a

place for popular justice.  Whether there will always be a need for expressions of popular justice

can be debated, but in the interim it can play a crucial role as we move towards consolidating a

democratic state.

In particular organs of popular justice, by guaranteeing safety and stability in many

communities,. could help in the process of implementation of the reconstruction and development

programme (RDP) of the government of national unity.  This programme will require of a great

deal of community participation, and inevitably conflicts will arise.  The ACCs are in the best

posisinn to support the programme and to provide assistance in case that conflicts arises.

Whereas popular justice previously emerged in defiance of state authority, there has been a shift

towards a recognition, both from the state and organs of popular justice, that there should be a

measure of collaboration between the two systems.  The experience of anti-crime commitees

(ACCS) in the Eastern Cape illustrates how there are some areas of justice which are better  dealt

with by state justice and others which are more suited to organic methods of conflict resolution and

ordering and how they can work together.



THE ANTI-CRIME-COMMITTEES

The anti-crime committees (ACCS) are a particular expression of popular justice that have

emerged in the Eastern Cape.  They were launched in the early 19901's as an arm of the civic

structures and are based on the principles of accountability and transparency.  The ACCs exist to

prevent and investigate crimes as well as to guarantee a safe community environment in the

absence of a legitimate state and police force.

The ACCs only deal with certain matters: house breaking, car theft, robberies, physical

assault where a wound has been inf licted, rape and murder.  Other community conf lict such as

family and neighbour disputes are referred to the street committees.

Crimes of a ''socioeconomic nature" (like housebreaking) are dealt with entirely by the

ACCs while serious matters such as rape will be referred to the police once the initial investigation

has been done.  While the ACCs and the police def ine criminal matters in the same way, the

ACCs provide dif f erent local solutions to certain types of crimes.

Where for example, there has been theft and the goods are returned with an apology, there might be

a collective decision within the community and the ACCs to let the matter rest.  The police would,

however, still have charged the wrongdoer.  This is a clear example of the way in which the two

systems can exist   together: some matters are better dealt with by the community structure but

there is a recognition that certain crimes must be dealt with by the police, such as rape and murder.

In the Eastern Cape there have been workshops between the police and the ACCs and a

measure of co-operation already exists, and there is a clear understanting by members of the ACCs

for the need to respect the law and to abide to a human rights culture. 2 Exactly what the

relationship between them is and will be, can be further defined, but it is clear that the ACCs have a

valuable role to play.  In order to regulate and consolidate the various ACCS- and strive for

professionalism, -we are in great need of funding.  It is for this reason that a financial trust has been

established.



THE EASTERN CAPE REGIONAL ANTI-CRIME TRUST

On 25 July 1994, SANCO invited a series of distinguished members of the Port Elizabeth

Community to become part of the Eastern Cape Regional Anti-crime Trust (ECRACT).  The

members of the ECRACT come from diverse fields and expertise, but all of them share a common

principle: the interest to help disadvantaged communities to develop and to empower them (see

Annexure C).

2 During February and April 1993, SANCO conducted a series of workshops in the
Eastern Cape with delegates of the ACCS.  Member of the South African Police attended and
participated in those workshops.  Out of this process a proposal for selfregulating the ACCs was
drafted (see Annexure A).

In 1994, the process of training on implementing the ACCs proposal was conducted
throughout the region, and was taken to ten dif f erent communities (see Annexure B) . Currently,
the proposal is being piloted in three communities (Grahamstown, Port Elizabeth and Uitenhage) ,
to which SANCO Eastern Cape is providing close assistance.

The role of the ECRACT is that of fundraising for establishing financial viability for the

trust and for the ACCs project (see Annexure D).  In particular the funds generated by the trust will

be used in the following areas: support the administrative expenses of the trust; to generate funding

for training expenses of members of the ACCs and running expenses of the ACCs offices; and to

provide a basic remuneration if possible, to those community members involved in the project.

THE PROJECT: A BROAD OUTLINE

1) AIMS:

The fundamental aims of this project are:



a) to provide a basic infrastructure which guarantee a level of financial sustainability

for the ACCS; and b) to guarantee adequate training and resources to the ACCS.

To achieve these aims a trust has been set up to manage and co-ordinate the financial

aspects of the project (see Anexure D)

2)      THE PROJECT:

We propose to set up pilot projects in three Eastern Cape communities for a period of 12 months.

These projects will implement the ACCs  idea in a more formalised manner.  Each pilot project will

be staffed by two permanent employees (local coordinators) who will be members of the local

executive committee of the ACC in the community.  In addition there will be part-time employees

(ACCs voluntary members) , also drawn from the community  who will operate according to the

needs of the ACCS.  We foresee that each pilot project count with 20 ACC voluntary members plus

two permanent staff (66 in total).

The whole project will be co-ordinated from the SANCO Eastern Cape office with two part-time
employees, a co-ordinator and administrator, as well as a full-time field worker who will liaise
closely with the different pilot projects.  We are able to  use the existing SANCO infrastructure and
will therefore only require funding for salaries, administrative expenses and a motor vehicle.

3) BUDGET (Twelve months pilot programme)

Personnel costs:
a.  Cost of Local Pilot Proiects

Local Co-ordinators (R2000 p/m x 6 x 12)                                                  R144000
ACC Voluntary Members (R750 p/m x 60 x 12)                                         R540000
Sub-total                                                                                R684000

b.  Cost of SANCO Eastern Cape Office



Field Worker (R2000 p/m x 1 x 12)                                                                R24000
Part-time Administrator (R1300 p/m x 1 x 12)                                                 R15600
Part-time Regional Co-ordinator (R1300 p/m x 1 x 12)                                   R55200
Sub-total

Running Costs

Stationary (R500 p/m x 4 x 12) R24000
Rents (R400 p/m x 4 x 12) R19200
Telephones and Faxes (R500 p/m x 4 x 12) R24000
Petrol and Mainteinance of Vehicles R14000
Meetings (Regional, Sub-region, Local, R2000 p/m x 12) R24000

sub-total
R105200

Capital Cost:

Combis (R55000 x 2)                                                                               R110000
Small Cars (R32000 x 2)                                                                           R  64000
Office Furniture (4 Offices)                                                                      R   12000
Typewriters (R3500 x 4)                                                                           R    14000
Photocopies (R15000 x 2)                                                                         R     30000
Steel Cabinets (R500 x 4)                                                                          R        2000
Filing Cabinets (R500 x 4)                                                                         R      2000
Videos and TV (R3600 x 2)                                                                        R       7200
Cameras (R300 x 2)                                                                                     R         600
Tape Recorders (R250 x 2)                                                                           R         500
Eight Pagers Rented (R100 p/m x 8)                                                             R       9600
Sub total                                                                                   R251900

Trust Costs:

Secretary (R2000 p/in x 1)
Legal Administration and Costs (R40000)
Sub-total

Training:



Employee Training Scheme (R40000)
Sub-total

Community Education Programme (12 Workshops x 3 @ R1000 ea) sub-total

Total Amount Requested                                                                    R1248300

CONCLUSION

We hope that you will be able to fund our project.  In so doing you will be contributing to the

process of reconstruction and development as well as the enhancement of democracy in general.

Als you will be supporting a more democratic and participatory process of conflict resolution and

ordering at the local level.

Fikile Kobese

[ANNEXURE A, B  AND C   not scanned in due to poor quality print]



CEL-U-SOOTHE (PTY) LTD

5th April 1995

RE: FREEDOM OF HEALTH CHOICE CONSTITUTIONAL ASSEMBLY

Further to the above, we support any initiative or programme, such as the attached and the
information contained therein, aimed at liberating herbal and holistic health remedies from the strict
and unrealistic regulations imposed by the MCC, in order to make these products available to the
general public.

We urge the establishment of compromise legislation, freeing holistic health from harassment by the
MCC, and enabling the sale and use thereof to the public, where the benefits would be greatly felt
and appreciated.

PETER P L SWIFT
Managing Director

FREEDOM OF HEALTH CHOICE
CONSTITUTIONAL INITIATIVE
If you value your fundamental right to choose and maintain optimum natural holistic health, free
from interference by the artificial orthodox medical monopoly inherited from the illegitimate
regime and exercising unethical financially vested interests in the encouragement and perpetuation
of ill-health for it's own enrichment and survival then please act immediately to maximise a unique
but transient opportunity to have your right to choose your own health options indelibly
entrenched in the Final Constitution of our otherwise largely liberated society and so ensure that
Parliament will be obliged to systematically repeal all unjust legislation and restrictions to the
contrary as a matter of priority and so lead from abusive regulation to responsible liberation of the
natural means to true health and happiness for those enlightened enough to deserve, attract and
recognise this God-given gift to humankind so oppressively withheld to date,



Benjamin Rush, M,D., personal physician to George Washington and a co-signer of the U,S.
Declaration of lndependence, at that rime of liberation from British Imperialism, whilst attempting
unsuccessfully to entrench health freedom in the U.S. Constitution, expressed an uncannily
prophetic insight to the effect that should the constitution not make special provision for health
freedom in addition to religious freedom, then the time would come when medicine would
organise into an undercover dictatorship, restricting the art of healing to one class of men and
denying equal privileges to others and which laws would be undemocratic, despotic, and out of
place in a people's republic.

More recently J.W. Hodge, M.D., has described medical monopoly as not merely the meanest
ever organised big also the most arrogant, dangerous and despotic and that as a result, any
methods of healing by safe, simple and natural means, are sure to be assailed and denounced as
fraud, including every practitioner  who does not ally himself.

Being based on antediluvian U.S. health laws and copying U.S. regulatory initiatives, our
Medicines Control Council, cloned largely from the U.S. Food and Drug Administration and
wielding unbridled power in terms of the draconian Medicines and Related Substances Control
Act (101 of 1965) which enables it to arbitrarily decide that literally anything, including pure
water, be declared a medicine if marketed as in any way being associated with the improvement or
maintenance of health and well-being, including prevention of ill-health and consequently
frequently abuses medicinal registration requirements to harass many genuine health providers out
of market contention via imposition of grossly inappropriate registration fees (± RI 00.000.00) Or
alternatively a total prohibition of either the product or service or the conveyance of health
information relating thereto and thereby outlawing effective competition to and protecting what is
in effect the only legislatively entrenched private monopoly subsidised by the taxpayer to their
detriment whilst enriching it's own multinational support base via excessive profits to largely
foreign shareholders.

Following the F.D.A.'.s lead in the U.S. recently where it was unbelievably attempted to have
nutritional and herbal products declared as drugs and hence accessible by doctors, prescription
only, we must expect the onslaught on our health freedom to intensify in the face of an ever
increasing public awareness of the health potentials of these natural alternatives to symptomatic
management synthetic orthodox drugs and their side-effects which maim millions and kill some
140000  people in the U.S. every year.

Following the U.S. public's lead where some two million Items of protest correspondence to
Congress against F.D.A.. tyranny effectively ensured the right of self-access to these natural
products via compromise legislation, you are urgently requested to respond immediately so as to
meet the Impending CLOSING DATE of 14 APRIL to make invited, once in a lifetime,
submissions to the Constitutional Assembly either by fax or  by post, to the effect that you would
like to have freedom of health choice clearly and equably entrenched in the Final Constitution



SOUTH AFRICAN NATIONAL CIVIC ORGANISATION Eastern Cape Region

6 SEPTEMBER 1994

A. THE CIVIC ORGANISATION AND ITS COMMITTEES

The civic organisations was established to fight an behalf of residents against the
problems that residents face as residents.  In other words, it is the people's watchdog,
their eye-opener.. It is the residents' rock of ages and an institution for polishing and
protecting you against all residential handicaps.  This organisation also worKs hand in
glove with other organisations in the struggle for. a better. deal for. workers' union,
reconciliation forums, youth organisations, women's organisations, students'
organisations, teachers' organisation,
cultural organisation, sport organisations, church Organisations, traders' organisations,
transport services, social workers Organisations, Lawyers', doctors', development
organisations etc.

This organisation caters for all residents.  When one has been elected as member of
parliament    or as a councillor, one is expected to step down from any position one has
been holding in this organisation because one cannot lead SANCO and at the sametime
be a councillor  or a member. of parliament.

B. THE STREET COMMITTEE

The residents of a street/ lane hold a meeting in which all the residents a+ each
street/lane are represented and elect a committee that is composed of 11 members. This
committee Must consist of six elderly people and the rest i.e. -five should be made up Of
the youth (from 18 to 34 years of age).  These 11 members are termed the Street
Committee Office bearers, and they are the mouthpiece of their. street or lane.  Their
names should be forwarded to your local office that is also made up of eleven local office
bearers. They must be arranged as follows:-

NAMES                POSITIONS          HOME ADDRESS

1. President
2. Vice-President
3. General Secretary
4. Deputy  Gen.Secretary
5. Treasurer
6. Publicity Secretar.y
7. Economic Development
8. Health & Welfare
9. Land, Housing & Services
10. Local Government



11. Human Resources

But street executive is the above-mentioned 11 office bearers plus president and general
secretary -from each yard in the street.

C. STREET GENERAL COUNCIL

(1) A Street General Council is made up of the 11 street committee office-bearers
plus five members from each yard and it Meets at least four. times per. annum.  The
street executive as the executive organ of each street must meet once a month to
prepare .for the Area Executive Committee meeting that is convened on the second
week each month.  "So or pay a visit to the office or residents' committee of your. town
so that you may be furnished with clear. details about t your street or area starts and
ends, irrespective of who its members are."

(2) Matters that need to be discussed in your area are first tackled by the yards and
then from there to the lane, and the latter. refers if the street-et committee or. lane
committee fails to resolve such mattress it Must refer. them to which you are represented
by two office-bearers of your street or. lane.  In the farms where there are no 'street
committees" we start by a Farm Area Committee when we are establishing a branch of
the civic organization.  When The Farm Area Committee fails to resolve an issue it must
refer it to the Branch Executive Committee which consists a+ 11 members plus two
members from each area committee.  Examples: Toga Branch Committee, Tantyi Branch
Committee, Fingo Branch Committee, (Brahamstown Farms Branch Committee, Branch
Committee from the so-called white suburbs, Branch Committee from the so-called
coloured Townships.)
(3) When a "Branch Committee" has failed to resolve an issue it must be referred to
the Local Executive Committee.  When the Local Executive Committee is unable to solve
the dispute/matter it appeals to the Local General Council that is made up of 11 elected
members plus five members from each branch.  When this body cannot solve the
problem too, it must appeal to a local mass meeting of the residents for advice.

D. CIVIC DEPARTMENTS

The office of the local office bearers are residents though it mainly depends on the
yards, streets, areas, branches, local executive and local general council, it is
sometimes given a hand by the following departments that arr. manned by SANK
appointees:
Local Genera Council or Con+er.ence, Local Conference or.  A.S.M which is composed
of SANCO 11 office bearers plus 30 reps elected per. branch, elected in meetings
convened by Branch General Councils.
When the Local cannot resolve the issue at hand it appeals to the sub-region/zone
which is under. the control of the region.  The region is directly under SANCO
NATIONAL.  The following is a list of the departments of SANCO at all levels in the
region.



1. Civil society, tolerance and reconciliation headed by the President.

2.  Anti-crime and human rights headed by the Deputy president.

3. Constitutional and Policy Development headed by the Secretary.

4. Organizing RDP education headed by deputy secretary.

5. Media and publicity headed by Publicity Secretary.

6. Land, Housing and Services including transport

7. Health and Welfare

8.  Local Government

9.  Human Resources

10.  Finance - headed by the treasurer.

E. MATTERS HANDLED BY STREET COMMITTEES

Street committees deliberate over. all issues that affect their daily lives in their yards,
street, areas, branches and towns or farm and rural areas you are living in.  The
mattress mentioned above also include all these that are tabulated below:-
1. Thuggery that is spearheaded by thieves, burglars, rapists, murderers, oppression
and capitalism.

2.       To redress and rehabilitate socially maladjusted children.



3. Electricity, water, rent and telephones

4. Provision of electricity in the streets and tarred roads/streets

5. Provision of playing facilities for the children and crèches, community and
recreation halls, community recreation grounds.

6.       Recreation grounds, community hall, etc.

7.       Schools for children from SUB-A to Std l0.

8.       Teacher Training Schools.

9.       Technical Colleges.

I 0.   Commercial Colleges.

11.     Agricultural Colleges.

12. Training Hospitals.

13. Pensions, employment opportunities, business undertaking [small or medium].

14.      Urban and rural local government.

15.      A democratic government that is fettered by a constitution.

16. Reconstruction and Development Programme.

17. All the problems that unsettle the country in its entirely or. the residents in
par.ticlklar. eg the VAT that is gripping the people.

18. Democracy education.

19. Voter education and election.



20.  Vocational guidance.

21.      Constitution and Bill of Rights.

22.      Tolerance and reconciliation.

23. Civics education.

24. Civil society studies.

25. Provision of houses for the homeless, writing off of  the Apartheid rent arrears,
provision of title deeds to the people by the government.

26. Rents or amounts thereof that must be paid by residents after, the writing off of
arears.

27. Meetings of the management of the restructured local authority and the
management of a civil society forum.

28. Meetings of the Council of a local authority (all councillors) and that of the council
of a civil society .f c)forum.

29. Tripartite and co-operative alliance between the Government private Sector. and
civil society forum.

30.  Community - Based Development Forum (CBDF) Community Based Development
Or.ganisation (CBDO) which is a Community Trust and the question of Community
Development Facilities (CDFs).

31. Credit Unions life Food Buying Clubs.

32. Cleaning of streets, graveyards, yards, etc.

33. Rebuilding of hedges/fencing around the yards, and gardens
so that the residents can property use these to feed
themselves by sowing seeds and harvest thereby feeding
themselves without paying visits to the retail stores.

:34.  People enlightening themselves about the FTA, PTSA, SRC etc.

35. People should educate themselves about the proper ways and means of uplifting
themselves with aim of solidifying themselves under the leadership of.  SANCO and its
closer co-operation with other organisations like- the Community based Organisation
(CBO forum) i.e. organs of civil society and political organisations.



36. Establishing and strengthening of the following major organisations of civil
society.

1.        Civil movement led by SANCO
2.         Labour  Movement led by COSATU.
3. Education, led by NECC
4. Sport and Recreation, led by NOSC/NSC
5. Arts and Cultur.e, led by National Coalition
6.        Religion, led   by the Interfaith dialogue(e.
7.        Youth led by the NYDF
8. Women led by the NWC
9. Non-State media
I0.         Non-State business led by NAFCOC
11.        NGO-sector., led by an NGO Forum
12. Traditional Leaders Forum (if any)

37. All issues that affect residents specifically and generally.  This is the 7-point-plan,
composition of structures and the present regional leadership.

SOUTH AFRICAN NATIONAL CIVIC ORGANISATION

EASTERN CAPE REGION



THE SOUTH AFRICAN CIVIL LIBERTIES UNION

DEMOCRACY AND JUSTICE IN THE NEW SOUTH.

1. We are a small group of individuals who meet occasionally with a view to
promoting liberal values and a broad based, tolerant, humane, consensus democracy in
The New South Africa'.  Our concerns are not entirely "idealistic" - it is our sincere belief
that on a pragmatic level such a social structure would encourage economic well being,
peace and justice.

2. We are deeply concerned that due to conflicting power structures which are
heavily biased in favor of often corrupt and grossly unrepresentative white elitist groups,
South Africa's fragile peace and tentative democracy might collapse in a climate of
distrust and disillusion. The elected Parliament itself is the only major power structure
which in any way represents South Africa's black masses.  Even this Parliament is to a
degree an overwhelmingly black elite which has imposed itself on the masses.  It
purports to speak for but is not of the masses.  Mocking Abe Lincoln we have
Government of the People, by a Black Elite for White Corporate South Africa.  Power
could not in fact be conferred on the masses without creating anarchy., but as far as
possible the various power structures should be organized so as to take cognizance of
their views and rights.  Views sadly can be more clearly defined human rights - many in
the power elite don't believe that the masses have any particular rights other than the
right to have the wool pulled over their eyes.

7. We suggest that some or all of the following remedial steps be considered:-

a. For Supreme Court judges to swear an oath of allegiance to Pres.  Mandela was
hopelessly inadequate.  Many of these judges are elderly if not senile relics of the
apartheid era.  They should all resign and subject themselves to re-appointment this
could be a phased process.  The reappointment should not be undertaken by the
apparently selfpromoted "Judicial Services Conunissioe but by some Commission which
is answerable not to the various Law Societies and Judges themselves, but to
Parliament.  Talk of an "Independent Judicial' is farcical.  'Me judges are militantly
independent even contemptuous of Parliament but in Cape  Town they are certainly not
independent of the City Club or Newspaper House Law Societies which are supposedly
based on the principle of "peers policing peers" have degenerated into a state of"cronies
abetting cronies".  These Societies should be stripped of their vigilante powers and an
ombudsman responsible to Parliament should be responsible for the maintenance of
ethical standards within the legal profession.

c. There could be a "civilian' Review Commission, possibly elected, with defined
powers.  Possibly they could have a ale quota of cases preferred for retrial and powers
to formally bring to the attention ofparliament the conduct of Court officials, including
Judges, whose judgments and conduct repeatedly invite censure.



d. 'The right of the media to report on and criticize judgments should be guaranteed.-
Court reporting in South Africa is a national scandal.  Key judges apparently know and
meet with top editors and journalists with a view to orchestrating the manner in which
critical cases are to be publicized.  The only hope in the near future" for honest Court
reporting is from the alternative press.

8. "Democratising the Media and financial institutions are issues which will have to be
dealt with in the near . The situation regarding these structures is not however as urgent
as that relating to "the Law.”

ROBIN  EDWARDS



1995-01-13

The South African Police appreciates the opportunity to make submissions
concerning the contents of the new Constitution which will be drafted by the
Constitutional Assembly.

The South African Police is of the opinion that the drafting of the New Constitution is
an important exercise and believes that any submissions submitted should be based
on proper and in-depth research.  In the light of this a research component was
established in the Section: Legal Services in the South African Police during 1994.
This component is currently involved in indepth research in this field and has already
made substantial progress in this regard.

It is expected that they will, in the near future be in a position to advise the South
African Police on submissions that could or should be made on the contents of the
New Constitution.

The submissions that are likely to be made by the Police will deal , specifically with
the contents of a chapter dealing with the Police and on amendments to the Bill of
Rights that may seem advisable.  This may be of interest to Theme Committees IV
and VI.

The rationalisation of the various police forces into one Police Service is currently
being undertaken and it is envisaged that a National Commissioner for that Service
will have been appointed and will have taken control of the Service by April 1995.

The South African Police is of the opinion that the National Commissioners should be
involved in any submissions that may be made by the Police.

In the light of the aforegoing the South African Police requests that it be allowed the
opportunity to discuss any substantial submissions on the contents of the new
Constitution with the National Commissioner after his or her appointment before
submitting them to you.

It may be necessary at this stage to point out that it is regarded as advisable that the
new Constitution should, similar to the interim Constitution, contain a chapter dealing



specifically with the Police and that liaison with the Police takes place regarding the
contents of such a chapter on a continuous basis.

J V VAN DER  MERWE



SOUTH AFRICAN NATIONAL COUNCIL FOR CHILD AND FAMILY WELFARE

12 December 1994

Dear Mr Nyoka,

THE CONSTITUTION MAKING PROCESS:

COMMISSION ON GENDER EQUALITY

Thank you for your letter dated 23 November 1994 which reached Council on 5 December 1994.

As explained in our telephonic communication on 8 December 1994, Council has pleasure in
forwarding the memorandum on this subject which was prepared on the request of the Women's Legal
Status Committee.

This memorandum was based on the questionnaire that Council devised in order to facilitate the child
welfare movement to respond on various issues pertaining to the subject of Gender Equality.  The
Memorandum was sent to the Women's Legal Status Committee on 15 September 1994.

A copy of this memorandum was also sent to the Institute for the study of Public Violence - Women’s
Rights Data Base on 19 September 1994.

Council will need more time to respond to issues raised in points 4 and 5 of your letter, as explained to
you, and therefore will be able to respond to your request by 10.  February 1994 and if possible earlier.

This additional time is needed to prepare a simple questionnaire on the issues you raised
as well as to enable Council to prepare its submission to you.

Council takes this opportunity to wish your committee all the best of luck for the valuable
work as well as all the best for the festive season.



SOUTH AFRICAN NATIONAL COUNCIL FOR CHILD AND FAMIL Y
WELFARE

MEMORANDUM

CONSTITUTIONALLY REDEFINING GENDER EQUALITY
IN SOUTH AFRICA

1.1      GENERAL REMARKS

1.2      QUESTIONNAIRE WITH RESPONSES

2.1 Problems of discrimination against women and girls which do not afford them equal

rights with boys and men in the field of education with responses.

2.2 Equal opportunities and access for career and vocational guidance at all levels of

education and in all types of school in both rural and urban areas with motivation.

3.1 Awareness of firms who discriminate against women in the field of employment in
general with motivation.

3.2         Indication of the areas where women undergo discrimination



in the area of employment.  Do not have the same employment opportunities as well as the same

criteria of selection in matters of employment.

3.3 Do not have free choice of profession and employment, promotion, job security,
benefits and conditions of service as well as training, with comments.

3.4          Job advertisement policies.

3.5         Sexual Harassment.

3.6          Problems regarding retirement age with motivation.

3.7          Problems regarding Affirmative Action.

3.8        Dismissal of women from employment on the grounds of their marital status or on the
grounds of pregnancy, etc.

4.1          Types of problems rural women experience.



4.2 The awareness of rural women regarding social security programmes.

4.3                   Self-help groups or co-operatives for rural women.

5.1 Custody - rights of the father.

5.2 Single parent and inter-racial adoptions.

5.3 Maintenance.

5.4               Spouse/partner abuse.

5.5 Abortion

6.1                 Equal funding or sponsorship for women's sports programmes.

6.2                Barriers, economic, social or cultural which prevent women from
participation in recreational activities.

6.3 Any other problems in the area of entertainment and sports.

6.4 Problem regarding the nationality and citizenship of children due to the difference in
the nationality and citizenship of one of the parents with motivation.

6.5 Equality of Parental Benefits or Parental Powers - with motivation.

7.1               Information on traffic in women or girls and exploitation or prostitution of
  women and girls.

7.2 The need to have specific legislation and the measures to combat prostitution and
illicit traffic in women especially girls with motivation.



SOUTH AFRICAN NATIONAL COUNCIL FOR CHILD AND FAMIL Y
WELFARE

CONSTITUTIONALLY REDEFINING GENDER EQUALITY

IN SOUTH AFRICA

QUESTIONNAIRE (WITH RESPONSES)

This questionnaire covers very broadly only some of the issues that need to be
addressed.

GENERAL REMARKS

The following article appeared in Business Day on 17 July
1991 entitled:
Women's taxes "blatantly unfair" - Gillian Hayne

"Married women are not much better off as separate taxpayers, tax experts say.  BDO Spencer
Steward tax director Matthew Lester said yesterday married women earning up to R 120 000
were paying more tax than married men on the same level '

"The separate assessment system is a tax rape on married women.  SA still has the most blatant
tax discrimination against marriage, "Lester said.  "Although the maximum tax rate for married
women is 38%, compared with 43% for men, their rebate of R8OO a year is far less than the R2
000 for men.  "

"In addition a married women earning only R40 000 a year has to pay the top marginal rate of
38% while married men can earn R8O 000 before reaching their top marginal tax rate.  " The full
article is attached as Annexure 11.

Another matter of deep concern regarding tax is that the level of R10 000 as the limit for a
person to be the breadwinner is ridiculously low.  How can a family survive on this low amount?
The very low limit that is presently applicable should as a matter of urgency be made higher,
taking into account the number of children.  There should be a scale properly formulated so as



not to discriminate against breadwinners by disqualifying them simply because of an income or
pension of one of the spouses is more than R10000.  Furthermore the rigid rule that is presently
applied to this clause needs to be addressed.  There should be

SOUTH AFRICAN NATIONAL COUNCIL FOR CHILD AND FAMILY
WELFARE

CONSTITUTIONALLY REDEFINING GENDER EQUALITY
IN SOUTH AFRICA

INTRODUCTION:

Arising from a request from the Women’s Legal Status committee (W. L. S. C) f or input f rom the
Child Welf are Movement, this memorandum is being presented.

As a great deal has been done by the International Community on Equality of Women and their
Contribution to Development, an abstract from this report was circulated to our societies.  This
abstract is attached with this report as Annexure I.

A detailed questionnaire, covering the issues identif ied by the Women’s Legal Status Committee
(W.L.S.C) as well as some of the aspects contained in the Articles which relate to the Role of
Women, entitled Convention on the Elimination of all forms of Discrimination against women
(CEDAW) was prepared in order to guide the input received from the Child Welfare Movement.
The questionnaire covered very broadly the issues that need to be addressed.

The questions asked and the responses received are accordingly being
included in this memorandum.

The response rate to the questionnaire was thirty three.  Most of the responses were from Child
and Family Welfare Societies as well as from the staff of National Council referred to as
Professional Consultants, Regional Manager, Social Worker and Community Development
Worker.  The names of the respondents are included at the end of this memorandum.



provisions that take into account exceptional situations thereby reflecting the caring attitude of
the country.  By having such a clause each situation can be dealt with on merit.  Flexibility is very
important.

QUESTION

TAX LA WS

Yes. l pay R400.00 per month more tax than my married counterpart,
with the same salary because I am a married woman.

Married women are being taxed at a higher rate.  In this day and age a married women is just as
likely to be the bread winner as her male counterpart.

Married women are grossly overtaxed.

The general feeling is that taxation of married women in S.A. is far too high.  Taxes never come
down so any lobbying is worthwhile.  VATon food and essential items should be abolished.

No problems.

There is discrimination.  A female with a salary of between R30000 and R40000 pays 36 %
marginal rate whilst a male earning between R40000 and R50000 pays 36% marginal rate.

Married women pay more taxes than unmarried women.  The result is that people do not get
married but live together.  Women thus feel this is discrimination as they can not experience the
security of marriage.

Women who are married are taxed as if they have no children.  Their earnings also contribute
towards providing for children and should therefore be entitled to a rebate.



There can be no possible justification for the continued differentiation in the taxation of married
womenwhich is clearly unconstitutional in terms of the fundamental rights provisions on non
discrimination and equality.

Difference between tax paid by a married woman and married man married women pay almost
double!  Difference between married men and unmarried men is also unacceptable.  Why all
these categories for tax
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purposes?  Discrimination in the PAYE and SITE Guidelines
eg.  Unmarried persons, married persons and married woman!

Tax Re turn Forms : Why can married women no t receive their o wn forms
and be taxed seperately?  There should be a uniform formula for everyone.

2 Respondents said that they had no knowledge on this subject.

If a woman is married she is taxed more.  This is sexist, it is saying that married women
don't need as much money because they have a husband to depend on.

Present tax laws discriminate against married women.

Not in this society

Discrepancy with regard to tax on married women/men

Discrepancy with regard to tax on married womenlmen
- Unreasonably high tax deduction on income
- Discrimination with regard to taxing taxis, and traditional healers

The fact that married women are taxed more than men is



discriminatory legislation

On the whole Tax Laws to be lowered.  It does not give incentives to the working class
person.  The working class people do not have benefits. The unemployed obtain
assitance from every avenue - No incentive for them to look for work.  It may encourage
working class people to leave work andjoin the rank of the unemployed as there are
more benefits.  Small families should be given family allowance curb no of children.
More children pay more tax.  If two people are working only one person to be taxed.  If
one person is working no tax deduction.

Married women taxed more heavily than single women and
men and married men.

The inherent discrimination against married women needs
attention.

Why do married women pay more tax?  This is a reverse of the ideal situation as married
women usually have more responsibilities.  Tax retums for married women should be
addressed to the women not the husband.  Tax retums should be assessed for married
women eaming below R50 000 per annum.

P. A. Y. E Married women having to pay more than unmarried.
Single women with children being taxed while the reputed

fathers or estranged husbands are taxed less because they
claim to have children they do not pay maintenance for.

The issue of gender should not be brought into the process when deciding on the
amount of tax to be paid by an individual - terms such as "married woman" and "married
person"arediscriminatory.  Being male does not neccessarily mean a person is the
breadwinner.  Many women support families without assistance from their husbands and
are assumed to be "married woman " until they indicate otherwise.



Unequal taxes deducted from married and unmarried women

Marriedwomenaretaxedmorethanunmarriedwomen.  This is discrimination as it implies
that as you have a man to "look after you ",, you can pay more.  Seperate taxes for men
and women (same criteria, married and unmarried) should be lobbied for

Discrimination against women.  There is unfair higher taxing
of married women

The high taxes paid by married women has to be addressed. Single parents who are
separated are still taxed at a high rate irrespective of the maintenance of children
residing with them.

Married women pay more than single women.  There is a
greatdealofignoranceregardingtaxlaws.  Thereshouldbe education to remedy this.
Rebates made out to husbands are discriminatory.

2.        EDUCATION

There is much stereoping eg, girls are depicted as nurses and boys as
doctors.  This is the case especially at Primary (Junior) school level

5 Respondents replied that they did not experience any problems.

In school curriculum, girls are encouraged to take Home Economics
studies whilst boys are encouraged to study in technical fields.

No knowledge

Discrimination against married teachers and women in the
education field is common according to teachers.



Not in the organisation I am working for.

Very often there may not be official discrimination against,girls and women.  In practice it
is often easier to get ahead in fields like business, mathematics and engineering if one is
a man.

In the recent years education has become more equal for both sexes.
There is not much discrimination.

School fees, costs for school uniforms, books etc. may deter families from educating all
their children.  If there is a choice to be made, boys usually receive preference. Girls are
often offered a restricted curriculum emphasising domestic science and other 'feminine'
skills rather than science and techinical studies.  Education therefore reinforces gender
roles rather than challenge them.

Definitely.  I feel that through the curriculum girls are being taught to take on a
submissive role in society.  Within the professional career field they are seen as
unimportant, being encouraged to do jobs that show their "caring" nature eg. nursing.
This displays to both men and women that a female's role is to look after and fulfil the
needs of others, particularly men.

In the city of Port Elizabeth where there is a secretary's Club, there is only
one member who has a female Manager (Boss).

Great improvement

At Technikon and Technical Universities the admission of women in the technical
engineering, science and commercine fielt is very limited.  Primary Education - the
teaching approach is gender stereotype at primary school level and this needs to be
addressed.  Women are not given an opportunity to become managers, directors.  The is
sexual harassement as male teachers have intimate relationship with studentslpupils.

Unsure - it does not seem to be a problem.



Yes, the position of headmaster is mostly occupied by males and preference is given to
the promotion of males to heads of Departments as they are the so called
"breadwinners"

Schools and educational institutions should not have
discriminatorypolicieswhereunmarriedmothershavehadto

interrupt tuition to have a baby.  The mother should be readmitted where she feels most
comfortable continuing her education and where her family can afford to send her.

Girls should not be discriminated against in the mathematical, scientific, and technical
areas normally regarded as male terrain, since this may preclude them from essential
employment later.

Person to have access to any form of education irrespective of Gender.  Individuals have
the right to choose.  A job is a way of earning a living, therefore should not have stereo-
type labels like secretaries only females etc.

Pregnant girls are turned away from school on grounds that they're a bad influence.
Boys, who are fathers are not turned away from school although they may be a bad
influence if they boast of their sexual activities (Pregnant giris are usually a warning to
other girls, not a bad influence. No at school).  Sex stereo typing as above.  Teacher not
believing girls can do as well as boys in science "You must have cheated to come first in
class' are some of the comments poased.  Certain subjects e.g. woodwork are for boys
only

Both overt and subtle gender bias is evident at primary, secondary and tertiary
educational levels. The subject choices available and guidance from teachers is
indicative of sex stereotyping.

The issue of married women teachers not receiving or qualifying for housing subsidies
needs to be addressed.  Also the hesistency of the education department to employ
married women on a permanent basis.



There is restriction in the Health Section where inspectors are males.  Attitude of
teachers, instructors and lecturers that show surprise in the classrooms andpass
comments to discourage girls.

None, the problem is with socialization of girls in preparing them to certain positions
which society has assigned to women

General perception is that the man is still the breadwinner. Women are advantaged
when it comes to promotion.  Some employers only want male employees e.g.
Department of Corrective Services.

Women are still depicted in "womanly" jobs like typinglteachinglnursing etc.  In our
school, girls still have to wear uncomfortable "male" clothes like ties, shirts with collars
etc.  Girls do not have freedom of choice as to what sports they want to participate in at
schools level - for instance they cannot play cricket if they want to!

Yes, less emphasis on education of female children in many cultures - education must
made compulsory for both sexes and enforced by law

Yes, although there is a move away from direct discrimination of women in the Indian
Community, in certain sectors, the cultural values promote the maternal responsibility of
women over their right to education.

Whenaschoolgirlfallspregnantsheisaskedtoleave.  The boy responsible is not punished.
The ratir between males and females in educational structures needs to be equalised.

11 NO I     YES ][a]



If your answer is no kindly motivate?

Both males and females in Black Education are equally disadvantaged due
to poorly qualified teachers, more so in rural areas.

Unknown = 2

In the rural areas the facilities do not exist.  Finance to attend to these is a problem as is
the problem of transport. These resources must be made more accessible to rural areas.

Certain rural areas have no access to education.

These are present in urban areas.

No schools or limited number of schools in rural areas.  Girls receive little or no
education.  Boys are given preference. Education reinforces gender roles.

Just through school curriculum girls are taught to be less academic.

Rural areas have no facilities that urban areas have and they do not get
sponsors as readily as people in the urban areas.

There are schools in this area who cannot afford to take pupils to career exhibitions.
The Educational Aid Centre cater for TED schools only, DET schools and Coloured
Schools (C.P.A) have no such facilities and children with learning problems receive no
help.

- oppressive educational opportunities for Africans
- No facilities for vocational guidance

In attitude - career guidance encourages girls to be nurses,
boys doctors.



The Centre cannot comment on resources in the rural areas. In the urban areas, certain
schools, (ex-House of Delegates) offer career guidance and aptitude testing to both
sexes. Thisisalsoavailableatcertaintertiaryinstitutions.  However the bias is evident, often
linked to the personal limitations of the individuals offering the service.

Under development roads lead to resource being centralised in towns and therefore
notaccessible to everybody thatneed them.

There are education opportunities in urban areas

In rural areas especially there is not enough access to career and vocational guidance
and girls come to urban areas with only one ideal and that is to be a domestic worker!

Little emphasis in vocational guidance in peri-urbanlrural areas.  Resources and tertiary
institutions that do offer programmes are found in urban areas.  Some education
departments have cut back on staff in vocational counselling areas

In the urban areas, most of the secondary schools are equipped with vocational
counsellors.  In the rural areas there is a lack of this service ie. vocational counsellors.

Men usually have the opportunity to further their studies and
not women in general

3.       EMPLOYMENT

No 13

YES 13

If your answer is yes kindly motivate?



The writer was personally offered a position in Human Resources at a salary of R500.00,
less than advertised.  When queried the interviewer actually stated - Quote "But you fre
a woman.

Senior women are not employed because of financial
implications.

Men are more easily promoted although they may not be the best men for the job.This is
especially in Welfare where it is often seen that men move into senior positions at an
early age, while brilliant female social workers are not given the opportunity.

There are more men in managerial positions than women although the women may be
better equiped to fill the position.  Some companies employ men in certain posts just
because of their gender.

some companies still specify job descriptions according to sex.  For example Textile
Industries where women are employed as machinists.

Just a brief example - there are companies that have policies such as women have to
wear make-up when going to work - again showing women as objects only of beauty not
brains.

In the past, top posts in the old department of
Social Welfare were mostly secured for men.

Firms hiring women over 30 years.

There is still widespread discrimination against women of child bearing age and those
with small children.



Facilities to assist working mothers should rather be enhanced to enable her to keep her
job.  This is accepted practice overseas. it follows that this discrimination causes a lack
of career opportunity and advancement.
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Firms such as Engineering, mining and oil
ref ineries do not employ women with af f irmative
action,   it  was   found   that   there   was
discrimination against Indian Women.

Men are generally in power positions and are promoted quicker than equally competent
women.  A look at the number of men in positions at work, companies, school,
departmental heads and churches confirms this.  Most social workers are women, most
bosses of social workers are men.  Women are often asked in job interviews if they have
children, intend to fall preganant.  Are men asked these questions?

Engineering Firms - OFF shore rigs
Oil Refineries
Wim Affirmative Action - Indian women

There   are   certain   religous   child  care
institutions, who have discriminated against
unmarried pregnant women employees.

Managers post f illed by men only.  Man/woman have same qualifications, job
description are same, but post viewed differently and there is a big difference in salaries.

There is unwritten policy of women not being able to get further than a certain level
within the organisation - commonly known by those employed



Especially in careers that are dominated by man
e.g. technical and mechanical

Banks for e.g. women have to wear uniforms -men don't!  Women have to work 10 x
harder to prove themselves and get promotion than men.  If you are planning a family
you are considerred a "risk" and are neither employed nor promoted.

We are aware of women being retrenched because
of their pregnancy

Security, mining, engineer & Telkom and certain accounting firms are braised towards
women.  These f irms do not higher hired women to be trained as technicians.  Certain
accounting firms prefer male accountants.
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Teaching

Younger woman are not af f orded career oppotyunities due to the f act that they may
require maternity leave. older woman +35 years are excluded on age whilst their male
counterparts go up the ladder.

I have no experience of this personally but believe it
happens often.

None

In the field of Welfare where men are promoted and brilliant female social workers are
not given the opportunity.



Employment practices often make it difficult for women to be both good mothers and to
fulfil employers expectations of working overtime etc.  If one is to achieve promotion.  It
is very difficult to find employment that is "family friendly." There are very few jobs that
are geared to the needs of parents ie. being able to work flexitime.

Some firms employ men in certain managerial positions just because of their gender,
although women may be better equiped to fill the position.

Looking at the hierarichal structures of larger companies, it becomes obvious that
women rarely occupy managerial positions.

Women in society are firstly seen as mothers.  This perception restricts them from
obtaining higher income emplyment in the business sector.  They are seen as less
productive.

Not in our Organisation.

Employers discriminate against married women of
childbearing age.

Journalism
Commercial- e.g. chartered Accounting
Law
Engineering

Unaware, as we are not in an industry where
such problems exist
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choose a particular career but society may choose to discriminate against women in
certain so called "men's careers".

A women is not seen as the breadwinner, therefore issues such as job security, and
benefits are not seen as being important as for men.

Limited benefits often no housing subsidy.  Men
do get preference for training.

NGO - welfare promotion opportunities are very
limited - no package, no job security

Benefits for women e.g. housing subsidies are
often lost on marriage

To further complicate the issue, unpaid maternity leave does not assist anyone.  If an
employee in our organisation would have worked less than 18 months,' before falling
pregnant, she would then have to resign and forfeit her post.  No man has to experience
this.  Men doing army call-up, always had their jobs protected and often were paid as
well.

Discrepancy is evident in taxation
Married women do not get subsidies

Women and men are socialized to do certain job and not other.  Men are not usually
nurses, women are not usually engineers.



Women do not have gender free employment opportunities in the Motor Industry,
Building Industry, Mining Industry, Engineering Field, Heavy Duty, Long Distance Driving
and other Manual Labour Jobs.

There are no housing subsidies for married
women

Some organisations do not have paid maternity leave which is supposed to be every
woman's right.

Men are in a better position when it comes to promotion. Discriminating policies i.e. housing
subsidy, medical aid. Choice of profession and job opportunities dependent of women

herself.  Marriage can limit movement on the corporate ladder.

A very few places have maternity benefits - you
must take unpaid maternity leave.

Job security, maternity leave leaves room for
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the employer to withhold promotion.  Married woman do no qualify for housing subsidy
and alter benefits.

Job security is at risk if a women is pregnant.  Some benefits e.g. housing subsidies are
not applicable to married women.  Not all companies offer maternity benefits.

In certain comments qualified female doctors supere discrimination as the commenting
prefer to the scamned by male doctors.



"When advertising one sees adverts for "Headmaster."

Durban papers actually advertise vacancies under male and female columns.  Career
positions are automatically classified under male section.

Unknown

None.

Some job advertisements are demeaning.

Some job advertisements are demeaning of woman emphasizing that attractiveness is
important.  One never sees adverts for attractive male administrative clerks between 18
and 25.  Even the term "Girl Friday" is demeaning.

Some posts are advertised as exclusively f or males or
f emales.

Advertisements policies should change by refraining from
specifying a sex for a particular job.

Adverts saying- attractive, neat women required - again
saying women are more for show, less for ability.

Very often advertising read "men only"

Jobs belong to specif ic persons even before
being advertised.



Advertising agencies discriminate by advertising separate jobs for males and
females.

Gender discrimination

Male versus female sections in news papers

It is still common for local media to publicise
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adverts for employment opportunities for males
only. It is known that some companies have
written policies permitting only men to hold
managerial positions.

Some advertisements states that they only want
a male for the job.

Certain jobs advertised restrict applicants

Advertisements often carry preference for specific sexes e.g. male only - when the job is
suited to women as well.

Unknown

It happens but we do not know of specific cases.

It is still happening although women are now more aware of
their rights and of the steps that can be taken.



The general level of violence in the country and the high incidence of rape etc. affects
women particularly curtailing their activities and their freedom and endangering their
safety.

No experience as yet.

Company policies should include the prohibition of this behaviour and all employers and
employees must be made aware of this policy.

Men see this as a joke.    It does not seem to be taken
seriously.

This office has received one complaint re sexual harassment at work.  She was ref erred
to PAWO.

There are rumours that pupils in the so-called
"Black  Schools"   are  sexually   abused   by
teachers, but no real evidence is available.
It is however a matter of great concern.

There should be a law protecting women against sexual harassment.  It must be practical
with accessible and supportive resources.

The sexual harassment appear to be related to a power issue i.e. men are usually
managers and women secretaries.

For women to take legal action is dif f icult, because they are not always believed.
Media does not help in portrayal of women either.
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Secretaries/Personnel - loose their job if they do not approve of this behaviour or report
such incidents.  Jobs are scarce

Women lower on the employment hierachical ladder are more susceptible to sexual
harrassment, often linked to promotional appointments.  It is known that domestic
workers experience sexual harrassment in the form of inappropriate touching, verbal
sexual harrassment as well as rape.

Especially in situations where men are in positions of power and the women are
dependent on favours.

There is more knowledge available regarding this problem and women can get help in
this regard.

Sexual harrassment - not frequently reported due to subtle threats against jobs and also
like in all sexual crimes victim blaming is common.

From our working experience it is evident that women often endure sexual harassment
due to the scarcity of job opportunities.

This occurs with teachers with their students.  Generally male teachers harass young
girls at school and there are a few known instances where female teachers sexually
harass young school boys.  This is seen as some sort of status symbol and teachers are
krint discuss these events openly.  Sexual harassment of men is regarded as non
existent, but it occurs, men are victimised.

A number of companies have differing retirement ages ie. woman 60 years
male 65 years.  This is normal practice in commerce.



NO = 3

I have no personal experience in this regard.

Senior women are not employed because of financial implications.  Individual situations
should be taken into account, for example, in the case of a female single parents who
still have to care their dependants.

There should be a minimum retirement age for both sexes
(the same age.)
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Women have a younger retirement age, again saying they are
weaker, and more frail than men.

Social Workers belonging to Faiheads Trust have the retirement age 65 - nowadays men
can retire at 60 without financial penalty.

Yes, The retirment age f or women social workers
should be 55 instead of 60

Yes, it is discriminatory.  Why the difference between men and women?  Voluntary
retirement 60 years.  Forced retirement - 70 years f or men and women

The retirement age of women at 60 is discriminatory, because some women could be
able to work until 65 or older.

Yes, today women are still capable to work
beyond the retirement age.



Yes, women live longer than men so why retire
at 60 when men retire at 65?

The retirement age should include the option of going on to 65 years if women belive
they have the motivation and energy to continue working.  On the other hand women
involved in taking physical employment should have the option to retire at the age of 50
years or continue until 60 years.

Retirement age should be the same f or everyone, regardless whether they are male of f
emale.  Differentiating between men and women entrenches the pattern of
discrimination.

Any person should feel free to work beyond retirement age depending on competency
and health.

Trend for men to retire at a younger age.

This depends on the employer - as for as I know woman and men now retire at the same
age namely 60 years - but both genders should have the opportunity to retire at a later
age if they so wish.

In the social work profession, the retirement age is 65 years.  This is considered
unacceptable as it delays entry of new graduates into the profession.

Definitely.  If a person is capable and willing to do a job, there should be no compulsory
retirement age. e.g. our President Mandela
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is pass retirement age and yet he is running
our country well.

Woman are not covered comprehensively enough with regard to Af f irmative Action.
Employers and government appear to be under the impression that Af f irmative Action
relates to males only.  All Af f irmative Action drives are f ocussed on the employment of
Black males only.

Causes teething problems of people of the right colour and
sex not having the necessary experience or qualif ication.

Some races have the advantage.     People of colour are
employed even if they do not have training.

None to date that I have come across.

It seems that S.A. does not understand the concept.  America understands it as they
went through the process of giving opportunities to less privileged people after training
etc. had been given.  It is not like the present system where unacceptable people are put
into jobs with which they cannot cope only because a system /policy of affirmative action
is in place.

Emplyment pol Preference is given to certain persons on the basis of their race and
gender.  The fact that the suitably qualified" rather than the "best qualified" person is
employed is also a problem.  There is also discrimination with regard to in - service
training and promotion - which takes place on the basis of race and gender.

No

Women may benefit.



State Subsidies for social workers need some attention.  Black social workers receive
100% subsidies while only 0-75% is granted for a limited number of social workers of
other races.

It is non existent.    It is a window dresser.

There is need to have clear cut guidelines from
the state.

We have no knowledge with regards application
to gender equality/advancement

A misunderstood concept in South Af rica since it usually applies to better paid posts.
What is really needed is an employment strategy to
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help the doubly disadvantaged women in South
Af rica.

Yes, racialistic it is the same system more or less - the Colour has changed.  Jobs are
now available more for the Blacks, Indians and other minority groups are being left out.
Affirmative action is not taking efficiency expertise and merit into account

None. It is recommended that clear policies supporting Gender sensitivity be
formulated in companies.

Funding for training.   Some population groups
find  it   difficult   to  accept   previously
disadvantaged groups as their colleagues



Affirmative action is just a buzz word.  There are no mechanisms in place, of putting that
into practice, and no vigorous effort is being made to improve the skills of those who
were disadvantaged.

organisations should also view affirmative action as policy which also includes the rights
of women.

With "affirmative action" the focus is unf ortunate by not primarily on the best person for
the job, (as far as production) education and experience, but on the who to get it which
has a detrimental af f ect on the long run, on the economic growth of this country.
Woman must be included in a Affirmative Action.

Must not be based on race or gender apply.  Consideration should be given to other
professions as well. e.g. Pilots - why so few women pilots?  Women do not have enough
scope even in business.

Unable to comment on teaching profession.  The writer is aware of one f emale
dismissed in direct consequence of the fact that the lady had an alternative life style
(gay) which did not infringe on her work.

Unknown 1+1+

No personal cases but have heard that it happens
frequently.
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Women are dismissed from work when pregnant.  In the teaching profession married
teachers have to be satisfied with temporary positions and especially senior teachers are
put on temporary positions and or are dismissed.



At Child Welfare a social worker has to resign to get 3 months unpaid maternity leave -
af terwards she can reapply for her job and get it back.  This is not in line with the work
policy of other firms/ workplaces.

Yes = 2

In some cases women are forced to resign when they fall pregnant.  They are not
formally dismissed but the policy of their company "forces" them to resign/retire.

With regard to pregnancy the opportunity does not extend beyond the maternity leave.
Clinic leave, paediatrician visit etc. should be included.

Often in job interviews, plans such as marriage, children etc. are asked.  Why?  It seems
that women have less chances of getting a job if they wish to marry or have children and
they are seen as less loyal to the company.

No

Unknown

There still appears to be discrimination with
pregnant unmarried teachers

Women who are obese are on the temporary staff
in Govt organizations/Departments.

Yes, in the Child and Youth Care field a certain Religious Institution dismissed an
unmarried pregnant employee resulting in labour action being successfully taken against
the Board of Management.



On maternity leave women are not as paid as usual, not assisted with normal medical
aid and pension contributions from the organisation effectively service is broken.

Yes, City Council dismiss employees if they
become pregnant before 5 years in that employ.

Not aware of the situation here, where I used to work in former Bophuthatswana.
Married women got three months paid leave and also single parents (women) who had
served longer than three years were given pair line.

Yes, e.g. Private Nursing Services ask that
pregnant women resign.
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Women do not get paid maternity benefits

Yes, we are aware of women being dismissed on the grounds of pregnancy under the
guise of retrenchment.

4.        RURAL WOMEN

Lack of child care facilities, leading to siblings that is, girls caring for babies, leading to
lack of education and employment.

Migration of husband seeking employment in urban areas which often results in a
second relationship being formed which may lead to permanent desertion.  Also lack of
financial support.  Women are conditioned to be submissive especially in rural areas.



Lack of education both formal and informal.

Access to resources - educational, vocational, health etc.  Lack of money to achieve
their goals.

Men often do not allow them to achieve their goals restrict them to the affairs of the
home.
Ignorance - not informed of facilities available.
Often forced to leave school at an early age.

Rural women are conservative regarding their role in the family.  The man is the
"authority" figure and the breadwinner.

Lack of transport as well as education and training.  Lack of knowledge regarding family
planning and the reasons for it.  Powerlessness - under a man's thumb because it
is culturally correct.

The women in the rural areas have no or very little rights
because they are subjected to traditional laws.

Not aware of their rights.  Solely responsible for the household and upbringing of the
children.  Rural women have little or no education at all.

Employment, f inancial, housing, Health Care, AIDS and
Maintenance.

No jobs.  Baby making all the time.

Autocratic men.
Lack of community facilities, no jobs, lack of transport, cultural belief that women should
not work for salaries.
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Abused by husband and Society.
Nuclear family system destroyed by urbanization/ migrant labour system.
Child custody claiming for custody.

Some resources are not as accessible to rural women than they are with urban
communities e.g. education, health etc.

Non acceptance of the male as their equal
partner. Many professional women are being
divorced because the women is independent and
earning a higher salary.        The man feels
inferir. certain cultural and Family System do
not accept family planning easily.       Governed
also by Tribal Muthority or Inkosi Chief)

Fall under their husbands authority.  Pamela Reynolds did a paper on this e.g. Men work
25% of the day, boys 9% of the day, women 97% and girls 94% can"t remember exact
state.  Housework and work.

They are victims of the migrant labor system and play a dual parenting role.  They often
are sole breadwinners in the absence of the husband.  They are also the direct and
indirect victims of violence.  Cultural laws and traditions hinders them from full
participation in the broader community life.  In child rearing they bear the full
responsibility for the care of the children.

Dual responsibilities.  They work under extremely difficult circumstances i.e. lack of
resources and facilities.



Migrant labour which result in men staying in town for employment purposes and
engaging in extra marital affairs which most often result in inadequate maintenance of
their families.  Subjugation by in-laws.  Usually mother-in-law is in control and wife is
treated like a child with no decision-making power.

Few job opportunities
Many children - birth control unacceptable Girls not allowed to go to school.  The
husband does not want his wif e to work.  The husband leaves home - does not pay
maintenance transport is a problem.

Isolation - they are left behind to tend to the children and the land while husband goes to
work in the city.  Many grandmothers are left with their grandchildren to look after while
mother works in urban areas - no income -

- 2 3 -

dependent on whatever mother and f ather sends home

Culturally woman are discriminated upon e.g. Field of education - not seen as important,
legal discrimination.  Maintenance of children by common law husband.  Difficulty in
obtaining social security e.g. grants/pensions.

The cultural practices of the rural black communit limit the opportunity for the educational
upliftment and skills development of women.

Cultural barriers.  Women are abused by men on the economic level and yet the power
lies with the new.

11 NO/YES



Durban Child and Family Welfare Society serves an urban area, however, community
development and outreach programmes are offered to rural people who have migrated
and established informal settlements in the Durban area.  Please note: Durban has the
highest rate of migration in South Africa.

Life skills programme planned for the following areas viz.  GraabouwBredasdorp, Napier,
Kleinmond, Hawston and Zwelihle.

Projects to create job opportunities and Parental guidance programmes.

Our area is predominantly urban
Upliftmentprogrammes can only be implemented when extra state funding is available
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We do not work in rural areas.  We are not in a position to
know = 2.

Our Society is presently planning to initiate projects in the
rural areas, e.g. homecrafts, gardening.

5.         FAMILY LA W

The only rights that a biological father has in respect of his illegiminate child is that of
support i. e. paying of maintenance.  Problems come to the fore when the mother dies
and the children are not allowed to stay with their father but are "claimed" by the
maternal grandparents.  After the death of the mother the "nucleus" family's boundaries
shift to include the extended family.  The child can experience problems as although he
grew up living with his father, he now has to live with his grandparents - the only reason
for this is because his parents were not married.



Difficult when biological fathers are deemed to have no legal rights of
access to child when not having been married to biological mother.

Unmarried fathers have no rights unless costly action is undertaken. Custody Rights -
generally, onus is placed on woman regarding financial burden - limited or no financial
alternative available to woman - unable to obtain maintenance from the father.

Unknown

This is an ongoing problem, especially regarding the rights of a father of

This is an ongoing problem, especially regarding the rights of a father of an illegimate
child. The high costs involved in legal custody cases remains a tremendous problem.

Unmarried fathers have no rights.  Mothers always get the advantage especially when
the children are small.

Custody rights are often given to the mother.

The women usually get custody of children but at the same time use any weapon to get
maintenance from her ex-husband.

Unmarried fathers have no rights although they have to pay maintenance. In custody
cases 99 % of the parents fight so much that they forget about their children's rights.
Problems arise after for example the mother gets
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custody.

Fathers in Muslim marriages have no rights.  This law which says fathers
of illegitimate children have no rights must be scrapped.



Unmarried father,. Legislation is very one - sided and gives the father no rights only
resposibilities.
Divorced father.. In some cases where the father cannot afford to pay maintenance the
mother can refuse the father his parental rights.

Fathers of illegitimate children have no rights or access to their children,
yet they have to pay maintenance (2).

No comment.  I am a single parent . I ought to be objective. In these cases women are

slightly advantaged.
In most divorce-cases, the mother receives custody and very after abuses her rights by
not allowing the father to have contact with the children.

- Legislation - neglected rights of unmarried fathers

Fathers of illegitimate children have no

Fathers of illegitimate children have no rights (discriminatory).  The mother generally
gets custody of the child and the father guardianship in cases of divorce. Guardianship
and custody should be joined or motivation provided when not.

We believe that a father has a right to maintain his child and together with this, he
should enjoy visitation rights and the right to custody where a family court indicates this
as divorcedcoupleswould.  Hispreviousbondingandcommittal to the child would be
assessed.

Both should have equal rights - in the best interest of the
child.  Before mostly women were granted custody rights.



Mother may lose custody because she doesn't earn as much
as father

In the case of reputed fathers, women have sole guardianship.  The New Bill should
dissolve this.  There should be contractual rights for the reputed father dictated to by
court.
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Court gives first preference to the mother disregarding the circumstances.  Access and
visitation rights when one spouse is granted custody.

Children having to carry their father's surnarne and worsen being forced to change their
suname and have husbands surname.  Women being prohibited from wearing certain
types of clothing.  Being forced to accept a new name (when rnarried) regardless of how
bad it sounds.  Some being prevented by husbands and in-laws from working.

Discrimination against men especially when small children areinvolved.
Visitationrights:illegitimatechildren.  Fathers should have visitation rights after
investigation has been done.

People should be made aware of the office of the Family
Advocate and their mediation role in divorce and custody.

Fathers should still right for children.  Problems that arise when couple are not married.
The children are then illegitimate and the father "reputed"

"lllegitima te " fa th ers s till do n o t h a ve an y legal righ ts o ver their children, even
through the natural mothers may not be suitable custodial parents.



Single parents are viewed more suspiciously when being screened for
adoption.

According to results single parents are proving to be successful adoptors, single parent
adoptions seem to be inter racial - adoption of this nature is far better than institutional
care.

Unknown and no experience (4).

Not involved in this yet.  Feelings in this regard are that adoption is a
family op tion and no t a single paren t op tion : en tirely a personal opinion.

Financially and emotionally single parents battle to survive.

There are still many questions regarding inter-racial adoptions - as there
aresociological,psychologicalandculturalimplications.  Thisisnotacut and dry issue.

No application in this regard has been received during the
past 5 years
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Few of the above are given opportunities.

Special permission from the Minister is required in such
cases of single parent adoption.

Disadvantaged single parents (usually in rural areas and domestic employment) find it
difficult to acquire a child.  If an employer does not assist or accommodate their needs,



they cannot adopt on their income. subsidises adoptions needed here.  There are one
million domestic employees in South Africa (6% of our annual applications are domestic
employees).

Should now be open - look at the person as a human being capable of nurturing a child
and providing it with basic human needs, ie. food, and clothing.

No problems experience. Should be allowed with respect to normallother screaming

Should be allowed with respect to normallother screaming
procedures

Discrimination but only to preserve values and norms, such as the wellbeing of the child.

Flexible policy should be the rule.

Single parent should be allowed to adopt.

It is very difficult to obtain maintenance once an order has been made.

1. 72% of the socities caseload consists of mothers who experience financial
hardship because the biological fathers do not pay maintenance. Unemployment is the
general excuse most of the fathers use.

Should be automatically claimed from the party responsible for payment of maintenance.
Cost of living should be taken into account and maintenance should be automatically
increased annually.

Unknown (2).



Problemsregardingsinglemothersreceivingmaintenanceforchildrenbom
out of wedlock.

Divorced women battle to get maintenance from their husbands and it is
usually not enough.
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Very much a problem.  Fathers do not pay!  Many women abuse the system.  For
example, when a woman re-marries she does not worry about the fact that her ex-
husband has a second family to maintain.

The amount of maintenance required to be paid by fathers is often grossly
inadequate. When fathers fail to pay maintenance the service for
enforcing this payment is often ineffective and inefficient.

When maintenance orders are made an in-depth look must be taken into the financial
implications the said order will have on both parties involved. Future marriages and
families should also be taken into account.  The tracing procedure should also be looked
at regarding a spouse who does not pay maintenance.  Spouses who leave the country
should also be legally forced to still carry out their responsibilities although they are in
another country.

Often women cannot trace the men so they receive no financial support
except through single parent grants which are difficult to get.

Natural fatherslreputed fathers refuse to make a financial contribution towards the
welfare of their children. very often they leave employment or abandon their families.

Laws are there.  It is the implementation that is sometimes a problem.



The amount paid out is too little.  It does not meet the needs of the children.  If the
reputed father is not working the woman has to struggle with the child's upbringing.

Many husbands dissapear and never pay maintenance.  For Non-support-maintenance
court not strict enough with fa th ers.

Fathers still tend to avoid paying maintenance.      Strict legislation is necessary

It needs to be enforced.  No punishment is implemented if
fathers do not maintain.

A large number of fathers don't pay maintenance and its up to the woman to try and
claim the maintenance; something which is a humiliating experience.

We recommend that the current humiliating maintenance
court system be revised.

Countless children are deprived of adequate material care because irresponsible fathers
play "cat and mouse " with the police when there is evidence of father's employment or
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street address by simply denying that they are the person
being

Most women eventually give up the time consuming and humiliating practice of getting
the father to court.  The onus should be on a joint stretegy between courts and the social
security structures (with assistance from Inland Revenue) to locate and get the father to
court for payment).



Grants are not easily available to single mothers and those with a few children, because
of what is described above. Much money is put into systems not meeting the real need.

Men and women should apply for maintenance, there should
be no discrimination in this regard.

Almost impossible to actually get it even if the man is employed, it is illegal to deduct it
from his salary.  The woman can only complain when he has not paid for 2 months so
the man simply pays 1 month, then skips a month.

The marital laws discriminates against women who assert themselves and leave the
marital home with the children. Maintenance officers at the Magistrate's Court are not
adequately trained.  The time delay from the date of the court hearing to the first
maintenance payment is a concem. Stricter measures must be applied to men not paying
maintenance regularly.  The needs of the child should be of paramount concem.

Legal persecution of non-payments of maintenance is a big
problem.

Guiding principles regarding calculations of maintenance of illegitimatechildren.
Maintenancegrantnotpaidwhenboth parents whereabouts are known ever if they don't
have the means of support.

The problem of placing the responsibility of tracing the biological father on the
complainant e.g. having to provide the maintenance officer with proper addresses of
biological the father.  The grace of three months given to those paying maintenance if
they default and taking another three months before summoning him to appear in court.



Women are not granted maintenance where the man qets
custody of the children.
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Women still experience problems in this regard especially Black women who
do not receive any maintenance from the fatheroftheirchildren.
Theyarepowerlessandbecomesole breadwinners and struggle to bring up
their children.

Legal system - ineffective in dealing with claims.  Courts do
not handle applicants problems seriously.

Father's tend to shirk this responsibility by denying permanent employment,
by encouraging employers to conceal their actual income and by desertion.

There has been an improvement since the Prevention of Family Violence
Act (2).

In the"Brown" culture women and children are abused by men who abuse
alcohol and have a low esteem.  This is the general phenomena - 16% of the
caseload.

Police are reluctant to become involved in marital violence.  Legislation is
reasonablewithregardtothisissuebutnotwidelyknown.  Attitudesalso play an
important role in police reluctance, as in some societies wife abuse is an
accepted norm.
Many cases on social workers caseloads.



Very abundant.  Need more facilities to cope with this problem.  Private
sector needs to become involved, especially big corporations.

There is a great need for housing for abused women and children.  They
stay in violent- tom homes only because they have no where else to go.

Child and wife abuse occurs but quite often because of community stigma
it is kept quiet and then it becomes very difficult to identify.

Women very often do not know their legal rights and accept the abuse.
There is no legislation protecting women from abuse.

Emotional and psychological abuse is far more prevalent than
physical abuse of woman.

Many women who have little education and who have small
to care for, are trapped in abusive relationships.

I
They see no alternative under the present system of supporting
themselves and their children.

It was found in practice that although there is legalprotection against this, the
abused spouselpartner is still reluctant to report this case and therefore the
options available are rarely used or used incorrectly.



- 31 -

Not much support financially for women.  If they leave the home where do
they go ? Focus should be more on removing the abuser from the home.

There is a lot of this in all racial groups.

There are more facilities available for abused women.  The
Law for the Prevention of Family Violence is positive.

Family violence remains a big problem

- The law gives the men the right to abuse.  There is a need for
deregulation.  There is also a need for legislation regarding police
intervention in family desputes. (Crisis leval)

This is a power issue where women are the ones who are
usually abused.  The new Family Violence Act is positive.

Facilities for battered women are needed.  Public education and especially
within the police to prevent rape victime being seen as the instigators instead
of the victims.  Women often don't report rapelabuse because of this
perception.



A woman's previous sex experience used as evidence
instead of current facts.

To be taken legally and seriously and not regarded as lightly
and as domestic matter the right of the partner to abuse.

New interdict system helps a lot. Ho we ver in o wn experience a man who
has harrassed his wife three times in a day following her around, demanding
she return home, hitting her will be arrested but released five minutes later to
continue verbal harrassment.  Another woman with fractured ribs from
spouse abuse could get an interdict to stop him hitting her but not to remove
him from her jointly owned home although he had clearly demonstrated his
dangerous abilities.

The abuse of women is a key concem in family violence. There is not efficient
and effective protection for abused women.  The existing protective
legislation are in adequately fulfilled by untrained personnel

Marriages in community of property make if virtually impossible for the wife to
leave her husband who abuses her because of her financial dependency on
him.

It affects innocent children
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Very common amongst Blacks due to the inferior position given to a women
within the family and the patriarchal attitude that holds within the society.
There is a lack of resources to address this problem.

Scared of procedures

Because women are financially dependant on men they stay
in violent marriages.

Spouse abuse - the Legal System does not handle this correctly.  Social
structurelresources in country are not
effectiveinprotectingvictiminfrastructureislacking.There should be state
created facilities and programmes for abuser. Husband abuse - what about
protection for him?

In the Indian Community, women are ostracised if they seek professional help
e.g. from Social Workers or the police. Women who are unassertive and
accept theirposition in the family as secondary to their husbands, tend to
endure abuse. They also feel compelled to accept such behaviour if they wish
to continue the relationship.

Mental abuse by balt men and women.

When abortion is legallyjustified, bureacracy causes time lapses and the
stage of pregnancy is then too far to anew the abortion in terms of the la w.



Mainly lack of parental support.  Pressure from parents lead to abortions in
the more affluent community.  Abortions are being undertaken by unqualified
persons in the poorer communities often leading to infection, sterility or even
death.  Also a strong fear in Black community by under aged girls to tell
parents.

Unknown 1.

No (4).

Nopersonalorpracticalproblemsexperienced.  However, womanneedto have
pro-choice (once again a personal point of view).

Abortion should be legalised to prevent children being abandoned or disabled
because abortion was not successful.  Women go for "back street" abortion
which is detrimental to their health.
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Abortion is a key issue and one that women themselves should have a
choice about.  It seems unjust to force women to have children that they do
not want and cannot care for.  It is not only unjust to the woman but unfair to
the unborn child who will be bom unwanted and unloved.

As this is not legal except under certain cercumstances such as rape etc.
women have to resort to illegalabortions often beingperformed bypeople with
limited or no medical background.

Still seen as illegal Women should have the right to choose.

Lots of problems.

Decisions are left to women - men dissapear.



Decisions are left to women - men dissapear.

It must be legalised.

Only where a woman lays a charge for rape ca

Only where a woman lays a charge for rape can abortion be procured.  For
reasons stated previously, it may be too threatening to do so and an
unwantedpregnancy is the price paid.  This situation needs to be urgently
addressed in the light of the many abandoned babies reaching this
organisation each year.

Active family planning and sex education in schools is only
one part of a huge problem.

Should be practised as one method of family planning.
Women should have a right and access within reason.

The denial of the Women's Individual Rights in the abortion legislation is a
concern.  Many women are involved in backdoor abortions resulting in
serious consequences for themselves and the baby.

Still an ethical issue

Biological father does not have any power to decide.



Back street abortions still being sought resulting in financial
exploitationofmotheraswellasmedicaldamages.  Thiswill continue to happen
unless legislation is changed.  However this, on the other hand, has religious
implications.

Attitude towards a women who had obtained an abortion at
the work place is discriminatory.
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6. ENTERTAINMENT IMPLICA TIONS

6.1 Is there equal funding or sponsorship for women's sports
programmes?

unknown = 7

Uncertain = 3

Uncertain = 3

No = 1 1

There does not

There does not seem to be equal funding or sponsorship as emphasis is
always on men's sports.

Not fully sponsored.

Unsure, but it would appear that male dominated sports receive greater
sponsorship



No

No, less TV time

No, less TV time

No, the focus on male dominated sporting programmes
indicatesacleargenderbias.  Themediaplaysanimportant role in this regard.

Not aware of any discrepancy

Unknown - one gets the impression that men have more opportunities.

As far as I know there is equal funding.

In the areas we serve, there are no special programmes to encourage
women's involvement in sports.

The women have to care for the children = 14.

Women in all societies are traditionally seen as the home maker with very
limited social time for themselves.  Also some communities restrict and or
even deny women the right to persue activities outside of the home.

In my view poverty and distance from facilities keep women out.

Husbandsdonotallowthemtoparticipateinanyactivities.  Menbelieve
that a women's place is at home.  Certain sports codes are male
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dominated.

Money.  Participation requires cash which many women do not have. (2)
Lack of facilities in rural areas.

Due to their role of caring for children women have less time to participate
in activities.

The assumption that women are totally responsible for child care limits her
participation in recreational activities.

In the rural areas women are kept out of certain activities by certain social
and cultural barriers.

Socially culturally yes, generally more emphasis is placed on male dominated
sports eg. rugby, cricket etc.  Less funding seems to be given for women's
sports from large coporations.

None, except if they themselves do not want to participate.

Improvement

Mostly economic barriers

Non-participation of married women (or mothers in



Non-participation of married women (or mothers in general) in specific
activates e.g. beauty contests.

There seems to be a problem with access to certain sporting activities.
Women also are expected to manage home and family life, which limit their
opportunities to participate.

Family responsibility
Children to be cared for by the mother.  There are however
excep tions.

Belief that women are primary care gives and must do bulk of baby-sitting
while husband participates in spirits.  Breast feeding mothers need to hide
themselves when feeding which means they miss the activities or they don't
bother to go.  Lack of nappy-changing facilities.  Few churches shops,
garages, restaurant (non family orientated spars), hotels and club-houses
have a dry spot between basins, big enough to change a nappy-or a warm,
carpet floor (usually cold tiles) Many woman I know just don't go out for long
or only go to one expensive shop where they know there are these facilities
for feeding and nappy changing. Th is is a temporary problem for each
mother. (cannot last) 6 years if
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she has 2 children) However the facilities should still be
there because all mothers will need the facilities.

Women socially and culturally, due to child rearing pressures do not have the
time to engage in sporting programmes as freely as males.  Society does not
emphasise the role of women in sports and other recreational activities,



hence not promoting the interest in the fundinglsponsorship of such
programmes.

Women generally have many responsibilities.

Looking after or caring for children.  When married some have to abstain
from going to parties of friends' places. Having to get rid of your unmarried
friends once you marry.

Sport participation is an experience relaxing method. Women are the
traditional caregivers and give their time to their children.  Their time to
participate in sport is limited.

Women with families do not have much leisure time as men most men I know
play golf on a Saterday, while their wives attend to the children's activities at
school!

Cultural - woman are seen as primary care givers.  They do not have enough
time for participation.  Socio - economic woman are also holding jobs.
Woman invariably end up doing 2 shifts at work (in day) and at home (at
night) resulting in littlelno time for recreation.

The Indian Community tends to be very protective over female children and
this limits their opportunity for recreation.  In the Black Community, schools
are poorly equipped to encourage participation in sport.

Unknown = 3



No = 2

None = 2

One of the few

One of the few places where there is no discrimination against women.

There is minimal coverage of women's sports in the media.  There is very
much less sponsorship available for sportswomen as compared to
sportsmen.  In the field of entertainment much is made of how sexually
attractive women are - there is not sufficient emphasis on the ability,

There is minimal coverage of women's sports in the media.  There is very
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skills, creativity and leadership qualities.  In advetisements also women's
attractiveness is emphasized in an unrealistic or negative way or housewifely
stereotypes.

Insufficient facilities, lack of affordable facilities.  Lack of constructive
entertainment for the youth.

Male dominated sports are more readily sponsored thus promoted often.

To make it more viable.  To afford opportunities to women to be available in
all area of sport, be it rugby or football.

In a male dominated world the risks for women going out on their own in the
eveningslnights influence their involvement in the areas of entertainment and



sport.  There is still a culturallreligious barrierpre ven ting women from in
volvement in the areas of sports and entertainment.

Funding, Time

Lack of facilities for women in disadvantaged communities

Abuse on sport, men outnumber women.
Lack of exposure to sport for woman in rural areas,
especially Black woman, lack of facilities.

NO = 23

YES = 2

Problems re a divorce between parents of different nationality.  For
examplebetweenSouthAfricanandEnglish.  Thechildrenofsucha relationship
are only placed on the husband's passport. Dual nationality only being
acceptable if the father is the English party in this example.

There isn't much of a problem

Case example of a person who was unable to appy for German Nationality,
because the mother was German, but married to a South African.  If the
father had been German when person was born, there would have been no
problem to apply for German Nationality.
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With regard to parental benefits there is a problem as "patemity



leave " is not generally accepted by employers.

Men have all the power in the family although the women fulfill the
primarycaregivingrole.  Themanforceshisauthorityandpoweron the family
physically.

The rights of the parent who is not the legal guardian should be reviewed and
determined by continuity and contact in the relationship.

Unknown

I have not

I have not experienced problems in this field.

Mothers have less say and power of attomey in for example, the child's bank
account and permission for medical services. Th e father's signature carries
more weight.

Men sometimes abuse their power but it depends on the marital contract, in
or out of community of property.  It also depends on the individual's
personality and situation regarding divorce.

Only fathers can have legal guardianship of children.

No, not to our knowledge. 1 + 1 +
Whilstparentalpowersareequalthebenefitsarenot.  Thereshould



be equality.

Improvement since institution of family courts.

Yes, men are given more powers e.g. they are the only
decision makers.

Custodial parent is not necessary the guardian of the
child.

There should be equality of parent benefits or parental po wers - importan t to
take in to accoun t the best in terest of children, that may are involved.

While legally discrimination in terms of parentalpowers has not been a
concem, the cultural and religious pressures in a patriarchal society affect the
rights of
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women in this area.

Some of the rural community members still believes that once a
manlhusband has paid Labola, therefore, he has legal claim over the children
or the custody of children is automatically his if the marriage dissolves.

Yes, within common law marriage the father has no
legal right to children.



"Illegitimate " fathers are compelled by law- to maintain their children but they
have no legal rights over them e.g.

7.       GENERAL

Uneducated women are often blackmailed into granting sexual favours to
officials in return for or in consideration of job offers and security.

No 9

Only what I have read in the press, and heard first hand from social
workers in my area.

Yes, there is increase in child ponography. Using women in drug trafficing.
Business men using women for prostitution purposes.

We do not have direct concrete information, but are aware that women and
girls are much more openly recruited to join escourt agencies than males.
Furthermore, girls doingholiday work oftengetpaidless than boys which
indicate exloitation.

No, but it has become a way of eaming and providing a service, for society.
Although the Christian belief is that your body is the temple of God, you have
a right as an individual to make choices in a responsible manner. Prostitutes



must be honest and indicate if they have aids. Therefore it is important to
have legislation allowing such activity but with regulations to protect the
consumer.

Yes, many girls are fetched from country districts to
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work in Cape Town.  They are promised that they will be treated as part of the
family, clothes bought, salary paid.  In reality they work from 6..00 a.m. -
10..00 p.m., areseldompaid.  Threeofthemhaveexcapedinthelast 3 years and
came to us - a street children's shelter.  All 3 were "employed" by Moslem
families.

In respect of Street Children the fact that the majority are males indicate
clearly that the females are exploited and lured into prostitution on the
streets.  There are many hotels in the City Centre that are actively promoting
child prostitution.  Easy access to liquor without consideration to the age
restrictions at these hotels in many disconteques contribute to the exploitation
of girls. The growing concern around satanism is noted and again the
exploitation of young girls is a serous concern.

Though one has no factual information, but through one's observation, in
inner city areas it is known that young girls engage in prostitution and they
are always in company of a male adult who serves, usually as a pimp.

Women tend to render services through escort clubs.



We are aware of clients who prostitute but this is not purely for economic
reasons e.g. some women enjoy the lifestyle that prostitution promotes.

I      E:11 YES i

No, unless applicable to under aged women and should be applicable
to both gender.

Yes - especially in the case of young children used for prostitution.
Adult prostitution should be legalised and controlled in order to control
the spread of AIDS and other diseases.

There should be legislation regarding the age for prostitution in order
to prevent children from becoming prostitutes.
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Legislation should be practical.

Without legal measures for example, measures to prohibit prostitution,
women will always be exploited.  Legal measures will also help in the
prevention of sexual diseases such as AIDS.

With particular reference to young girls, legislation should include
provisions forfollowup of such girlsandshouldnotinclude apunitive
component but rather a rehabilativelcurative one.



I think prostitution is very degrading of woman and that there should
belegislationagainstit-toshowthatsocietydisapproves.  However, I do
not think that legislation will stop prostitution . What is needed is for
men and women to leam to think differently, about each other and for
a more equitable society.

There is specific legislation but it is not put into practice and is
therefore useless. Specific legislation and measures should be
enforced if a difference is to be made.

There should be specific legislation to control prostitution.

If a woman wants to be a prostitute it's her choice but not a child
(girl) -

To control it more easily especially the control of sickness.  There
should be taxation imposed.

Betterlegislation is needed force prostitutes andsexually active women
to undergo medical examination on a regular basis,

To prevent abuse of woman and girls.

Laws on prostitution will be more effective than a total ban with no
regulation.  Regulation will enhance a preventiveldevelopmental
approach.



Prostitution should be legalised and controlled to protect
all concerned,

There should be age restriction and regulations.  There should be
courseslstudies on sex, AIDS, clients medical history, films and check
ups etc.  Prostitution has existed since the existence of man.  As
society has evolved prostitutes and gayllesbian groups have been
openly operating.
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The nurturing of children in the past has been given a very low priority
in this and most other societies.  Parentsl mothers have to struggle to
nurture their children - very often so many demands are made on
them so they are unable to care for their children as they wish.

A woman should have the right to choose eg. re birth control
(especially in the rural areas where traditional laws are followed).
Censorship in RSA should also be looked at.

Views on whether gayllesbian couples should adopt. The changing
role of the bread winner - house wife or "houseman".  Family planning
- men to be encouraged
to sterlize themselves until internalized by the people wide exposure in
the media regularly.



The issue of legalisedprostitution needs to be explored. The issue of
pornography and the abuse of women and children requires attention.

Re: Maternity benefits - Paid maternity benefits - yes, but with the
understanding that women are obliged to work after that time for the
same time that they received benefits and should not be allowed to
resign immediately after termination of maternity leave

Polygamy

In this comprehensive memorandum the main problem areas that
need to be addressed are broadly identified.  It is sincerely hoped that
these comments are studied and efforts are geared to address these
shortcomings.

In acknowledging the need for gender equality, one should also bear
in mind that there are certain physical, psychological and emotional
differences between men andwomen.  The fight for gender equality
cannot change the inherent differences between men and women.
This aspect should always be remembered especially as there are
certain natural laws that apply to the different sexes, for instance it is
only a women who can bear a child and it is a known fact that a man is
physically more powerful than a woman.

Of course, one realises as is depicted in this memorandum that there
are numerous problems women in general experience as a direct
consequence of being discriminated against for being a women.
These discriminatory issues must be addressedandrectified.  There



isby nature an interdependence between the sexes which must be
taken into account when dealing with the question of gender equality.

Pathologies arise when this balance is disturbed.  However, nature
has given both men and women not only th eability and intelligence to
adjust to circumstances, but also the means to carry out certain dual
roles such as parenting alone.

Bringing about gender equality is a vital necessity.  There are,
however certain concerns which must be addressed.  For instance,
the desire to bring about gender equality can be overdone and
become ridiculous and sometimes absurd as in the case of certain
theologians who were so much under pressure to maintain gender
equality that, in speaking of God, they had to formulate their words so
carefully as not to refer to God as "HIM"!  If God Himself has revealed
himself to us as "Our Father" are we really going to try to be clevered
for the sake of gender equality?

We must be careful that the fight for gender equality does not blind
ourselves to
the fact that there are men and women on this earth.

Finally, one accepts unequivocally that there should be no
discrimination against either a man or women on the grounds of
gender.  Equality is the key to equality of opportunities, equality of
education, equality of benefits, equality of treatment, equality in sports
and entertainment, in short equality in all aspects of life whether we
lives in an urban area or in a rural area.



In conclusion, it is accepted worldwide that there should be no
discrimination against either a man or women in the grounds of
gender.  Equality is the key factor.  Equality of opportunities, equality
of education, equality of benefits and in short equality in all aspects of
our life.

Completed by:    1. Linda Smith -Professional Consulant
2. Heidedal Child and Family Welfare Society
3. A Ludike -Professional Consulant
4. Durban Child and Family Welfare Society
5. Jeanne Rogers -Professional Consulant
6. Pearl Blecher -Professional Consulant
7. Vanderbijlpark Child and Family welfare Society
8. Bethlehem Child and Family Welfare Society
9. Vereeniging Child and Family Welfare Society
10. Unit Manager.. Parent Centre, Cape Town Child

Welfare
1 1.Manager. Parent Centre, Cape Town Child Welfare
12.Empangeni Child and Family Care Society 13.  Tongaat
and District Child and Family Welfare 14.Alberton ChildAnd
Family Welfare 15.Port Elizabeth Child and Family Welfare
Society 16.R. Khalienyane- Regional Manager 17.M van der
Walt-Social Works-Child Welfare Society P 0 Box 397,
Sasolburg 1 8. Mrs S J Ro thman and colleagues

Social Worker and Head of Staff, Child Welfare
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Society, P 0 Box 97, WITBANK, 1035
19.KS.H. Kgaphole, Senior Social Worker, Midrand Child and Family

Care Association, Box 1920, Halfway House, 1685
20. East London Child & Family Welfare Society P 0 Box 11030,

Southernwood, East London, 5213 2 1. Managers in Child & Family
Unit, A dop tions- and Foster Care Departments - Johannesburg



22.Portshepstone Herlewood Child and Family Welfare Society, P 0
Box 485, Portshepstone 4240, South

Coast Natal
23. P Jackson with staff consultation Unit Manager Ons Plek, 4

Albertus str, Cape Town, 8000
24. Ms Z S Thumbadoo, Control Supervisor, Child, Family &

Community Care Centre of Durban, P 0 Box 128, Durban, 4000
25.Alternative Care Department Members, S Workers Child Welfare

Society, Cape Town 26.Linda Kellet, Social Worker, Child Welfare
Society Cape To wn
2 7. Community Development workers & volunteer in sit EB
Manager above department, Child Welfare Society,
Cape To wn
28.D V Teiso, Social Worker, Child Welfare Society,

P 0 Box 18008, Wynberg.
29. E Esterhuizen en Personeel - Direkteur Vereniging vir Kinder- en

Gesinsorg, Bloemfontein,
Posbus 1 0 1 1, Bloemfontein, 3900
30.Lynette Schreuder, Social Worker, SANCCFW
3 1. R Labuschagne, Head office, Family Care, Box 1 13,

RichardsBay
32. Messrs-R.  Singh, T. Naidoo, R Nulliah & S. Pillay Social Workers

P S Marburg Child and Family Welfare Society, P 0 Box 58, Port
Shepstone, 4240

33.Roelf Carlinksy, Community Development Work.

ANNEXURE N

THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF
DISCRIMINATION A GAINST WOMEN

"Following the International Women's Year Conference in Mexico City
in 1975, at which the World Plan of Action and Declaration of Mexico
on the Equality of Women and their Contribution to Development
andpeace were adopted, the United National Decade for Women



1976-1985, with its central themes of equality, development and
peace, was launched by a resolution of the United Nations General
Assembly in 1975.  A second World Conference of the United Nations
Decade for Women was held in Copenhagen in 1980, focusing not
only on the themes of the Decade but also on three subthemes:
employment, health and education. This Conference adopted the
Programme of Action for the Decade, which together with the earlier
World Plan of Action provided the framework for further contributions
towards the advancement of women.

In July 1985 a third conference was held in Nairobi, Kenya to Review
and Appraise the Achievements of the United Nations Decade for
Women and to develop Forward-lookingStrategiestothe
Year2000toovercomeobstaelesstillremaining. Like the Plan ofaction
and the Programme ofaction, the NairobiForward-looking Strategies
for the Advancement of Women were addressed to Governments, to
international and regional organisations and also to non-govemmental
organisations.

A further document of importance to women was adopted during the
United
Nations Decade for Women, namely the Convention on the
Elimination of All FormsofDiscriminationAgainsWomen.
AdoptedbytheUnitedNationsGeneral
Assembly in December 1979. it was opened for signature during the
Copenhagen
Conference and came into force in September 1981 once it had been

ratified by
20 countries. Currently over 90 countries have ratified and become

"states
Parties" to the Convention. 1



The relevant Articles quoted in the Convention deal specifically with
the rights of womenwhichrelatetotheirroleandstatus.
Theseareincludedforyourguidance in completing the attached
questionnaire.

1. The Commonwealth Secretariat

The Convention on the Elimination of all Forms of Discrimination
agains Women.  The Reporting Process - A
Manual for Commonwealth
Jurisdictions London, 1988

These articles can be adapted to suit our South African situation and
therefore seem to be a valuable guideline in directing our attention to
issues affecting womeninparticular.
AlreadyinSouthAfricarecognitionisgiventotherightsof women, but as
there is a need to identify areas where discrimination still occurs, your
input is most valuable.

ARTICLE 1

For the purposes of the present Convention the term "discrimination
against women' shall mean any distinction, exclusion or restriction
made on the basis of sex which has the effect or purpose of impairing
or nullifying the recognition, enjoyment or exercise by women,
irrespective of their marital status, on basis of equality of men and
women, of human rights and fundamental freedoms in the political,
economic, social, cultural, civil, or any other field.

ARTICLE 2



States Parties condemn discrimination against women in all its forms,
agree to pursue by all appropriate means and without a policy of
eliminating discrimination against women and, to this end, undertake:

(a) To embody the principle of the equality of men and women
in their national constitutions or other appropriate legislation
if not yet incorporated therein and to ensure, through law
and other appropriate means, the practical realisation of
this principle;

(b) To adopt appropriate legislative and other measures,
including sanctions where appropriate, prohibiting all
discrimination against women;

(C) To establish legalprotection of the rights of women on an
equal basis with men and to ensure through competent
national tribunals and otherpublic institutions an effective
protection of women against any act of discrimination;

(d) To refrain from engaging in any act or practice of
discrimination against women and to ensure that public
authorities and institutions shall act in conformity with this
obligation;

(e) To take all appropriate measures to eliminate
discrimination against women by any person, organisation
or enterprise;



(f) To take all appropriate measures, including legislation, to
modify or abolish existing laws, regulations, customs and
practices which constitute discrimination against women;

(9) To repeal all national penal provisions which constitute
discrimination against women.

ARTICLE 3

States Parties shall take in all fields, in particular in the political, social,
economic and cultural fields, all appropriate measures, including
legislation, to ensure the full development and advancement of
women, for the purpose of guaranteeing them the exercise and
enjoyment of human rights and fundamental freedoms on a basis of
equality with men.

ARTICLE 4
1. Adoption by States Parties of temporary measures aimed

at accelerating de facto equality between men and
women shall not be considered discrimination as defined
in this Convention, but shall in no way entail, as a
consequence the maintenance of unequal or separate
standards; these measures shall be discontinued when
the objectives of equality of opportunity and treatment
have been achieved.

2. Adoption by States Parties of special measures, including
those measures contained in the present Convention,



aimed at protecting maternity, shall not be considered
discriminatory.

ARTICLE 5

States Parties shall take all appropriate measures:

(a) To modify the social and culturalpattems of conduct of
men and women, with a view to achieving the elimination
of prejudices and customary and all other practices which
are based on the idea of the inferiority or the superiority of
either of the sexes or on stereotyped roles for men and
women;

(b) To ensure that family education includes a proper
understanding of maternity as a social function and the
recognition of the common responsibility of men and
women in the upbringing and development of their
children, it being understood that the interest of the
children is the primordial consideration in all cases.

ARTICLE 6

States Parties shall take all appropriate measures, including
legislation, to suppress
all forms of traffic in women and exploitation of prostitution of women.

ARTICLE 7

StatesPartiesshalltakeallappropriatemeasures
toeliminatediscriminationagainst women in the political and public life



of the country and, in particular, shall ensure to women, on equal
terms with men, the right:

(a) To vote in all elections and public referenda and to be
eligible for election to all publicly elected bodies;

(b) To participate in the formulation of government policy and
the implementation thereof and to holdpublic office
andperform allpublic functions at all levels of government;

(C) To participate in non-govemmental organisations and
associations concerned with the public and political life of
the country;

ARTICLE 8

States Parties shall take all appropriate measures to ensure to
women, on equal terms with men and, without any discrimination, the
opportunity to represent their Governments at the international level
and to participate in the work of international organisations.

ARTICLE 9
1. States Parties shall grant women equal rights with men to

acquire, changeorretaintheirnationality.
Theyshallensureinparticularthat neither marriage to an
alien nor change of nationality by the husband during
marriage shall automatically change the nationality of the



wife, render her stateless or force upon her the nationality
of the husband,

2. States Parties shall grant women equal rights with men
with respect to the nationality of their children.

ARTICLE 10

States Parties shall take allappropriate measures to eliminate
discrimination against women in order to ensure to them equal rights
with men in the field of education and in particular to ensure, on a
basis of equality of men and women:

(a) The same conditions of career and vocational guidance,
for access to studies and for achievement of diplomas in
educational establishments of all categories in rural as
well as in urban areas; this equalityshallbe ensuredinpre-
school, general, technical, professional and higher
technical education, as well as in all types of vocational
training,

(b) Access to the same curricula, the same examinations,
teaching staff with qualifications of the same standard and
school premises and equipment of the same quality,.

(C) The elimination of any sterotyped concepts of the roles of
men and women at all levels and in all forms of education
by encouraging coeducation and other types of education
which will help to achieve this aim and, in particular, by the



revision of text books and school programmes and the
adaption of teaching methods,.

(d) The same opportunities to benefit from scholarships and
other study grants;

(e) The same opportunities for access to programmes of
continuing education, including adult and functional literacy
programmes, particularlythoseaimedatreducing, atthe
earliestpossible time, any gap in education existing between
men and women;

(f)          The reduction of female student drop-out rates and
organisation of

programmes for girls and women who have left school
prematurely,.

The same opportunities to participate actively in sports
and physical education;

(h) Access to specific educational information to help to ensure
the health and well-being of families, including information
and advice on family planning.

ARTICLE- 11

1.



States Parties shall take all appropriate measures to eliminate
discrimination against women in the field of employment in order to
ensure, on a basis of equality of mean and women, the same rights, in
particular..

(a)    The right to work as an inalienable right of all human beings;

(b) Access to the same curricula, the same examinations, teaching
staff with qualifications of the same standard and school
premises and equipment of the same quality;

(c) The right to free choice of profession and employment, the right
to promotion, job security and all benefits and conditions of
service and the right to receive vocational training and retraining,
including apprenticeships, advanced vocational training and
recruitment training;

(d) The right to equal remuneration, including benefits, and to equal
treatment in respect of work of equal value, as well as equality of
treatment in the evaluation of the quality of work;

(e) The right to social security, particularly in cases of retirement,
unemployment, sickness, invalidity and old age and other
incapacity to work, as well as the right to paid leave;



(f) The right to protection of health and safety in working conditions,
including the safeguarding of the function of reproduction.

In order to prevent discrimination against women on the grounds of
marriage or maternity and to ensure their effective right to work, States
Parties shall take appropriate measures:

(a) To prohibit, subject to the imposition of sanctions, dismissal on
grounds of pregnancy or of maternity leave and discrimination in
dismissals on the basis of marital status,.

(b) To introduce maternity leave with pay or with comparable
socialbenefits withoutlossof formeremployment, seniorityor social
allowances,

(c) To encourage the provision of the necessary supporting social
services to enable parents to combine family obligations with
work responsibilities andparticipation in public life, in particular
through promoting the establishment and development of a
network of child care facilities;

(d) to provide special protection to women during pregnancy in types
of work proved to be harmful to them.

3. Protective legislation relating to matters covered in this
Article shall be reviewed periodically in the light of scientific
and technological knowledge and shall be revised, repealed
or extended as necessary.



ARTICLE 12

1. States Parties shall take all appropriate measures to
eliminate discrimination against women in the field of health
care in order to ensure on a basis of equality of men and
women, access to health services including those relating
to family planning.

2. Notwithstanding the provisions of paragraph 1 above
States Parties shall ensure to women appropriate services
in connection with pregnancy, confinement andpost-
natalperiod, granting free services where necessary, as
well as adequate nutrition during pregnancy and lactation.

ARTICAL 13

States Parties shall take all appropriate measures to
eliminatediscrimination against women in other areas of economic and
social life in order to ensure, on a basis of equality of men and women,
the same rights, in particular..

(a) The right to family benefits;

(b) The right to bank loans, mortgages and other forms of
financial credit;



(C) The right to participate in recreational activities, sports and
in all aspects of cultural life.

ARTICLE 14

1.

2.

States Parties shall take into account the particularproblems faced by
rural women and the significant roles which they play in the economic
survival of their families, including their work in the non-monetized
sectors of the economy and shall take all appropriate measures to
ensure the application of the provisions of this Convention to women
in rural areas.

States Parties shall take all appropriate measures to eliminate
discrimination against women in rural areas in order to ensure, on a
basis of equality of men and women, that they participate in and
benefit from rural development and, in particular, shall ensure to such
women the right.

(a) To participate in the elaboration and implementation of
development planning at all levels,

(b) To have access to adequate health care facilities, including
information, counselling and services in family planning,



(c) To benefit directly from social security programmes;

(d) To obtain all types of training and education, formal and non-
formal, including that relating to functional literacy, as well as the
benefit of all community and extension services, inter alia, in
order to increase their technical proficiency,.

(e) To organise self-help groups and co-operatives in order to
obtain equal access to economic opportunities through
employment or self-employment;

(f) To participate in all community activities,.

(g) To have access to agricultural credit and loans, marketing
facilities, appropriate technology and equal treatment in land and
agrarian reform as well as in land resettlement schemes,

(h) To enjoy adequate living conditions, particularly in relation to
housing, sanitation, electricity and water supply, transport and
communications.

ARTICLE 15

1. States Parties shall accord to women equality with men
before the la w.

2. States Parties shall accord to women, in civil matters, a
legal capacity identical to that of men and the same



opportunities to exercise that capacity.  They shall in
particular give women equal rights to conclude contracts
and to administerproperty and treat them equally in all
stages of procedure in courts and tribunals.

3. States Parties agree that all contract and all other private
instruments of any kind with a legal effect which is directed
at restricting the legal capacity of women shall be deemed
null and void.

4. States Parties shall accord to men and women the same
rights with regard to the law relating to the movement of
persons and the freedom to choose their residence and
domicile.

ARTICLE 16

1. States Parties shall take all appropriate measures to
eliminate discrimination against women in all matters
relating to marriage and family relations and in particular
shall ensure, on a basis of equality of men and women:

(a) The same right to enter into marriage;

(b) The same right freely to choose a spouse and to enter into
marriage only with their free and full consent,.



(c) The same rights and responsibilities during marriage and at its
dissolution;

(d) The same rights and responsibilities as parents, irrespective of
their marital status, in matters relating to their children.  In all
cases the interests of the children shall be paramount,

(e) The same rights to decide freely andresponsibly on the number
and spacing of their children and to have access to the
information, education and means to enable them to exercise
these rights,.
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(f) The same rights and responsibilities with regard to guardianship,
wardship, trusteeship and adoption of children, or similar
institutions where these concepts exist in national legislation.  In
all cases the interests of the children shall be paramount,.

(g) The same personal rights as husband and wife, including the
right to choose a family name, a profession and an occupation;

(h) The same rights for both spouses in respect of the ownership,
acquisition, management, administration, enjoyment and
disposition of property, whether free of charge or fora valuable
consideration.



The betrothal and the marriage of a child shall have no legal effect
and all necessary action, including legislation, shall be taken to specify
a minimum age for marriage and to make the registration of marriages
in an official registry compulsory.



12 January 1995

NEW CONSTITUTION
SUBMISSION FOR THEME COMMITTEE VI: SUB-THEME ON
TRANSFORMATION AND MONITORING:
COMMISSION ON GENDER EQUALITY

Parental Rights Proposal for Working Women and Men

An essential component to gender equality in the workplace and in broader society are parental rights.

For gender equality to prevail it is imperative that working women are not unfairly discriminated against and
prejudiced on the grounds of pregnancy, and that women and men in waged work are able to participate fully in
family life.  In addition, the equal right of women and men to hold a job and at the same time lead a full family life is
essential.

As such rights and provisions for parents should be enshrined in law.  We therefore propose that the Commission
on Gender Equality adopt as one of its central tasks the legal provision of parental rights and the monitoring
thereof.

Attached is the SACCAWU Model Parental Rights proposal.  This proposal has been used extensively within the
labour movement for the purpose of negotiations with employers.  An example is the precedent-setting Parental
Rights Agreement at Pick 'n Pay Stores.  Also attached is a press statement giving a brief background description
to the model proposal.

We propose that the principles and provisions contained within the Model Parental Rights Proposal be discussed
by the Commission on Gender Equality with a view towards establishing them in law.

We look forward to submitting motivations in support of the principles and provisions proposed.

PATRICIA APPOLIS
National Gender Co-ordinator
SACCAWU

PARENTAL RIGHTS
FOR WORKING WOMEN AND MEN



1. GENERAL PRINCIPLES

1. 1. The parties commit themselves to the elimination of discrimination based on sex and gender.
Discriminatory practices will be removed and sexist ideology counteracted.

1.2. The objectives of this Agreement are to ensure that working women are not unfairly discriminated against
and prejudiced on the grounds of pregnancy, women and men in waged work are able to participate fully in family
life and children are given the necessary care.

1.3. The parties acknowledge the equal right of women and, men to hold a job and at the same time lead a full
family life.

1.4. The Company agrees that it has a social responsibility towards the support and healthy maintenance of
parents and their children.

1.5. The parties acknowledge that the family presently carries the major expense of child-rearing    and that
household labour is unpaid.  The Company benefits from this and therefore agrees to contribute directly towards
the reproduction of the workforce.

1.6. Childcare is a social responsibility and the parties commit themselves to strive for socially provided infant
and educare facilities.

1.7. Chiidcare responsibilities in the household should be shared between women and -MEN.  The parties
commit themselves to promote these values.

1.8. The parties acknowledge the right of parents to decide freely and responsibly on the number and spacing of
their children.

2.      SCOPE

This agreement shall be applicable to all employees

3. JOB SECURITY

3.1. No employee will be dismissed, retrenched or disciplined on the grounds of pregnancy, or any other reason
connected with pregnancy.

3.2. The Company shall not exclude from employment any applicant on the grounds of pregnancy.

4. PARENTAL LEAVE

Parents shall be entitled to paid and unpaid maternity and paternity leave, taken as follows:



4.1. MATERNITY LEAVE

Mothers shall be entitled to twelve (12) months paid leave at 100% of salary.

Mothers shall be entitled to an additional twelve (12) months unpaid leave.

4.2. PATERNITY LEAVE

Fathers shall be entitled to three (3) months paid leave at 1 00% of salary.

Fathers shall be entitled to an additional twelve (12) months unpaid leave.

4.3. SHARED PARENTAL LEAVE

If both parents work for the Company, the parental leave shall be as follows:

Maternity Leave,       twelve (1 2) months at 100% of salary.
Paternity Leave,.      three (3) months at 100% of salary.

In addition to the three (3) months paid leave. fathers may share the twelve (12) months paid maternity leave.
Parents shall decide how to divide this leave,

4.4. ADOPTION

Adoptive or foster parents shall be entitled to the same leave provisions as in 4.1., 4.2. and 4.3. less one (1)
month paid leave for mothers.

For a child to be considered adopted it is not necessary that the child be legally adopted.

4.5. All leave provisions in 4.1., 4.2, 4.3, and 4.4., may be taken until the child is (six) 6 years old,

4.6. STILLBIRTHS

In the event of a still birth, six (6) months paid leave may be taken by the employee.

Subject to a medical practitioner's recommendation, further Unpaid leave may be taken.

4.7. MISCARRIAGES OR ABORTIONS

In the event of a miscarriage or abortion, three (3) months paid leave may be taken by the employee.

Subject to a medical practitioner's recommendation, further unpaid leave may be taken.



4.8. A pregnant woman with a physically demanding job shall be transferred.  If the company is unable to assign
her to another job, she is entitled to an extra two (2) months paid leave

4.9. It shall be the employee's choice as to when to start parental leave but the period of one (1) month before
confinement and two (2) months after must be taken in respect of female employees.

5. SOCIAL SECURITY

5.1. The Pension/Provident Fund and Medical Aid contributions will be administered as usual and the parents
contribution will be paid by the company.

5.2. Repayment of loans shall be frozen until the employee return to work.  No interest shall accrue on such
loans.

5 3. Employees on Parental Leave will qualify for staff discounts and R600.00's worth of baby goods,

6. RIGHT TO RETURN TO WORK

6.1 Parents going off on Parental leave shall rot resign from the Company and service will be regarded as
continuous.

6.2. Parents taking parental leave shall be guaranteed the right to work up to a period of 24 months after the
birthladoption/fostering of the child.

6.3. The employee shall be placed in the same establishment, and in a same or similar position on returning to
work.

6.4. The employee shall receive a wage not less than that received before taking leave, and shall be entitled to
any increase awarded during the leave period, including full bonuses.

7. ANTE -NATAL AND POST-NATAL CARE

7.1. All parents shall have the right to a day off to attend ante-natal clinics and classes once per month without
loss of pay for the first six (6) months of pregnancy.  Thereafter a day off shall be given each week.

7.2. Adoptive parents should have reasonable time off for interviews and counselling.

7.3. Should a parent not exercise the right to full leave following the birth of a child, he or she may on returning
to work..

7.3.1. choose to do part-part time work until the child is twenty four (24) months old.



7.3.2. take one day off per month to attend post natal clinics, without loss of pay until the child is eighteen (18)
months old.

7.4. Should problems arise with the health of the employee while at work due to pregnancy or child birth, or
should problems arise with the health or care of a child, the employee shall be entit!ed to fifteen (15) additional
days paid leave in the first year.  Further unpaid leave shall be granted for one (1) year.

7.5 The above entitlements shall not be deducted from the paid sick leave entitlement

7.6 Employees have the right to attend clinics and medical practitioners of their own choice

7.7. Nursing mothers who have returned to work shall have tea breaks extended by thirty (30) minutes to breast-
feed their infants.

7.8. The Company commits itself to the investigation and establishment of workplace-linked breast-feeding
facilities.

8. PRE-SCHOOL CHILDCARE

8.1. The parties agree to participate in developing chiidcare facilities for children up to preschool age.

8.2. Employees shall be entitled to 20 days paid chifdcare leave per year for children up to preschool age.

8.3. The Company undertakes to pay fifty percent (50 %) of employee's chiidcare costs.

9. CAREER BREAK.

9.1. Employees may take a career break to involve themselves more fully in family life.

9.2. Career breaks shall be taken under the following circumstances:

9.2.1. Six months notice should be given to the company of intention to take a career break.

9.2.2. Up to five (5) years unpaid leave may be taken by the employee.

9.2.3. The leave may be interlinked with parental leave as provided for in this agreement.

9.2.4. Employees taking a career break will be guaranteed the right to a job of the same or similar status on
returning to work.

10. HEALTH AND SAFETY



10.1. Where health and safety considerations make it undesirable for a pregnant woman to do a particular job,
she will be offered suitable alternative employment on terms and conditions no less favourable.  Failing this,
clause 4.8, will apply..

10.2      Work failing under the provision of clause 10.1. covers all jobs entailing physical, toxic or mechanical risks
and stressful work situations, and shall include the following.

10.2.1. any hard labour involving heavy weight-lifting or pushing or pulling, undue and unaccustomed
physical strains, including prolonged standing If a load lifted before a pregnancy required near maximum effort, it
should be reduced by 25% during pregnancy.

10.2.2. work requiring a good sense of balance or involving a strained posture e.g. climbing ladders.

10.2.3. work with heavy and/or vibrating machines e.g. floor buffing machines.

10.2.4. in conditions in which there is inadequate protection against slips or fails.

10.2.5. under conditions of excessive heat or cold and poor ventilation such as cold rooms and warehouses.

10.2.6. jobs that expose women to the effect of harmful chemical products e.g. pool, garden, cleaning
chemicals, radiation e.g. prolonged exposure to visual display units, or others harmful substances such as dusts,
gasses or vapours e.g. from hot wire machines for cutting plastic.

10.3. Potentially harmful work and substances shall be identified by the health and safety representatives.
Where there are no such representatives, then by the shop stewards with the assistance of qualified outside
experts of their choice.

10.4. Pregnant women and parents with infants under the age of one shall not be required to do overtime or night
work.

10.5. The working hours of pregnant and nursing women shall be planned so as to ensure adequate rest periods.

10.6. The Company shall provide the use of a quiet room with a bed for use by pregnant women during work
breaks. or if they feel unwell during the working day.

10.7. Any factors that might cause loss of appetite or excessive or chronic fatigue should be avoided e.g. extreme
changes in daily routine or frequent changes of shift.

10.8. Adequate seating shall be provided.  Seats must be wide enough for good support, and must have back
rests.

10.9. Pregnant women may arrive at work 60 minutes later than other staff, and leave 60 minutes earlier to avoid
congestion at the workpiace.

10. 10. Suitable uniforms shall be provided to accommodate pregnant women.



10.11.The Company shall provide meals that meets the dietary requirements of pregnant women.

10.12. On request, the Company shall provide free check-ups on matters related to reproductive health e.g.
cervical cancer, AIDS and infertility.

10.13. The Company shall provide contraceptive advice for all employees, administered by qualified personnel
approved by the Union.

10.14. The Company shall provide regular health and safety education
sessions on reproductive health without loss of pay, in consultation with the Union.



S.A. FEDERATION FOR  MENTAL HEALTH

12 December 1994

Snakes Nyoka
Manager Theme committee 6

Thank you for your letter of 23 November, 1994 and for consulting us on the issue of
gender equality.

We have considered the matter of a Commission on Gender Equality, but are of the
opinion that although there is a need for certain gender issues to be addressed, this
could best be done by a Human Rights Commission.  It is very easy for a women's rights
lobby to degenerate into an anti-men lobby, and we would not like to see that happen.

So far as gender issues within our field of operation are concerned we would be
particularly interested in the following:

* protection of mentally handicapped women from forcible sterilisation or abortion.

* more sympathetic treatment of women who have been raped.

* protection of women from physical abuse.

An organisation which you could possibly also consult is the
National Welfare, Social Service and Development Forum,

LAGE VITUS
NATIONAL EXECUTIVE DIRECTOR



Subrnission Johannesburg Regional Office of the South African Communication Service with
regard to how best the broader public could participate in the Constitutional Process.

SOUTH AFRICAN COMMUNICATION SERVICE

JOHANNESBURG REGIONAL OFFICE

SUBMISSION ON THE ROLE THE SOUTH AFRICAN COMMUNICATION

SERVICE (JOHANNESBURG REGIONAL OFFICE) MAY PLAY IN THE

PROCESS OF ATTAINING PUBLIC PARTICIPATION IN THE

DRAFTING OF THE NEW CONSTITUTION

1. AIM OF THE DOCUMENT

The aim of this document is to show in what way the Johannesburg Regional Offices of the

South African Communication Service (SACS) may be of service in facilitating and

enhancing the work of the Constitutional Assembly in involving the public in the

constitution-making process.  To do this an overview will be given of the vision and

mission of SACS and the way in which this organisation's recent work ties in with the

information needs of the Constitutional Assembly as outlined in the  advertised invitation to

interested parties and bodies (Sunday Times 11/9/94). A further section presents the way

in which SACS could facilitate the requested flow of information from the public to

the Constitutional Assembly.  In a final section details about SACS' human resource

structure is set out.
SACS has regional offices with similar capacities in each of the nine provinces of the
country.

2. VISION AND MISSION OF SACS



VISION

To help create informed and involved communities for the sake of peace and prosperity

MISSION

To provide a co-ordinated and specialised government information service costeffectively in
order to inform and involve the population of tile country and to provide a service of this
nature to foreigners on request

3. HOW DOES SACS GO ABOUT IMPLEMENTING ITS VISION AND MISSION?

In recent years the liaison sections of SACS' regional offices have worked in two broad areas, viz.
projects involving people driven co-operation processes and government information projects.

3.1 People Driven Co-operation Processes

PriRiects of this kind. in which we are currently still actively engaged, involve work
at grass roots level in terms (if which communities are empowered to negotiate on,
establish and run co-operative structures whose goal is to  enhance the development
of these communities.  In this way people have been encouraged to publicly
articulate their needs, to help shape plans for their future and to draw on resources
and skills in the broader community.

SACS officials employ a range of social strategies to facilitate the process of
community empowerment and co-operation.  These strategies range from briefings
and theatrical presentations on topical issues to vouth debating competitions and
informal training sessions.  The creative dynamics inherent in small group work is
utilized in our use of community workshops.

After the establishment of community structures. our officials continue supporting
them, inter alia, bv means of establishing networks with donors,   development
agencies and training organizations.

This project has transformed our liaison work from a bureaucraticallyoriented, one-
wav information distribution exercise, to a two-way communication process in
which liaison officials are perceived bv the community to be part of the community,
working in and with the community for the well-being of all.  A large part of this
work has been done in the townships and linked to the resources of the wider
community.  In this way our liaison work has developed human potential and put in
place development structures very much in line with the objectives of the
Reconstruction and Development Programme.



3.2 Government Information Projects

Government information projects have been run on a two-pronged basis, viz. media
campaigns organized mainlv from head office and liaison campaigns or2anized bv
regional offices.  Topics that have been covered durino the past few years include
human rights. aids. negotiation skills. the constitutional  transformation process
and the new constitution (Act 200 of 1993).  The aim of these, campa'ens has
been to inform the entire population.  Intensive work has been done in the
townships with a view to empowering people to make informed decisions and to
help them to become part of the shaping of a new society.

The project on the new constitution has helped people to take ownership of the
constitution and has eased their sense of alienation.

4. HOW SACS CAN FACILITATE THE FLOW OF INFORMATION FROM THE
PUBLIC TO THE CONSTITUTIONAL ASSENIBLY.

4.1 A Two-way Communication Process

SACS aligns itself fully with the democratic information programme as outlined in the
Reconstruction and De,.,elopment Programme which states that the information
programme "must aim at facilitating exchano,e Of information within and among
communities and between the democratic government and society as a two-wav process"
(RDP. 1994:1'Y3).

As indicated in item 'J. 1 above. our liaison staff  has graduallv become to be
perceived by the communities which "we serve as part of the community.  Our
communication with the community has become a spontaneous  interchange of
ideas. influence. support ant interaction. In fact we have been fortunate in
becoming both insiders and outsiders in our communities. Insiders in the sense
that we are seen to be part of the community, and outsiders in that we are part
of an organization which has particular resources. knowledge and skills aimed
at facilitating social fabric-building processes.

Based on this model. we try to establish similar close workinc, relationships with
new clients. because in the end ,we are all part of one society seekino the well-being
of the body corporate which we call the new South Africa.  And it is in this spirit
that we would approach our task if we were called upon by the Constitutional
Assemblv to assist it in establishing information interchange with the public in our
region.

4.2 The Proposed Involvement of the Johannesburg Regional Office of SACS' in
the Communication Process



In the event of SACS being approached to participate in the process of establishing a
communication process between the Constitutional Assembly and the public, the project
could be managed alono the following lines:

4.2.1 Strategic Planning

Compilation of a strategic management plan in which the broad
framework of the project would be decided upon.  The following matters,
should. inter alia. be considered.

4.2.1.1 Main Role Players

The chairperson. executive director and designated committee members of the Constitutional
Assembly;

S A Communication Service with the following  resources:
Liaison capacity at its offices in

* Johannesburg Regional Office
* Pretoria Sub-office
* Vereeniging Sub-office
* Randfontein Sub-office

Project plannina and co-ordination skills in its
Johannesburp- office

Liaison capacity, at regional and sub-offices in each of the other eioht provinces (see
Addendum A)

Project support capacitv at head office in relation to

Production of publications
Video production

Exhibitions

Graphic work (page layout, illustrations)

Networking with the following:
Lawvers for Human Rights

IMSA
Free Market Foundation

IDASA
University Law Clinics



Mediation Centres
Institute for a Multi-party Democracy

S A Council of Churches
Women's National Coalition

UNISA Students for Human Rights

4.2.1.2 Determination of the time span of the project

The protect should run up to May 1996 and upon its conclusion a new phase of briefings on the
new constitution should be planned.

4.2.1.3 Funding for the project

Attached please find Addendum B which gives an indication of what the first phase of the pririect
would cost up to the end of the present financial year.

The project should not tax the government's financial resources unduly.  No
additional staff would be required to implement the project.  Where products cannot
he produced in-house, they should be contracted to micro and medium-sized
enterprises.  The electronic media and the print media should be motivated to
broadcast information as a service to the community at a nominal fee or even free of
charge.

The communication plan should therefore include a detailed budget in order to
assess affordability and profitability.  It should. however. be more practical to limit a
detailed budget to the first phase (current financial year) of the protect.

4.2.1.4 Establishment of target groups

These could include:

PWV region as a whole
historically disadvantaged groups
public servants
provincial government
local authorities
NGO's and CBO's
community forums and local development forums
the unemployed
the youth
women
the business
organized labour
organized agriculture educators/trainers/iteachers/students
the legal profession



public, private and community media

The variety of the taroct groups would necessitate the  design of different
communication and feedback packages.

4.2.1.5 Determination of the methods of information interchange

4.2.1.5.1 Approach

In order to obtain inputs from the public, it would seem necessary to plan the project
in two phases.  Accordingly, a particular tarpet group would first be briefed on the
present constitution and  after some time lapse. necessary for private and group
digestion of the information, asked to give its feedback..

As a basic point of departure SACS would strive to train community leaders to
participate optimally in the process of information interchange.  An example of this
approach is afforded by the way in which we implemented the transmission of
information on the new constitution earlier this vear.  We identified members from the
taroct communities for training by legal experts and then contracted them to present
the briefings.  In this wav we contributed to empowering community leaders and the
communities bv presenting them with educational role models from the communities.

The pririect should he planned with careful attention to detail as it is expensive to
effect changes once communication material has been produced.  The communication
team should consider all traditional approaches, for example, rational, emotional,
serious and humorous. and should constantly be guided in its choice of the
accumulated data on the different target groups.
The communication plan should provide for the selected approaches to he evaluated
in order to establish their continued appropriateness, preferably by means of
destination-testing, or through a panel of experts.

4.2.1.5.2 Briefings and Workshops

We have used the word interchange in order to emphasize that the process of
acquiring inputs from the public implies that the public has a basic understanding of
the topic on which it has to provide  inputs.  As the 1993 Constitution presumably
forms the basis for drafting a new constitution, the public needs to have a good
grounding in the constitution.  From our experience of the short information
campaign which we ran at the beginning of this year. it is  clear that the public still
hits a great deal to learn about the present constitution.



The briefings could he organised on similar lines to those we implemented earlier
this year.  Feedback would best be attained by workshops.

4.2.1.5.3 Other group participation techniques

These include the following
training of trainers

seminars
symposia

conferences
                               presentation of dramas
                          speech and debating competitions

4.2.1.5.4 Discussion of issues

The Constitutional Assembly may wish to test public opinion on specific issues.
These could be conveved to SACS for presentation and feedback - using one or
more of the above group participation techniques - to the communities in our
region.

4.2.1.5.5 Mass media participation

The media could be involved in a variety
of ways.  SACS' monthly newspaper Metropolitan Digest (print run 230,000)
could, for example, he used to run competitions on the Constitution in order to
stimulate interest among the youth. Metropolitan Digest could also continuously
publish information on the constitution-makino process as it unfolds.

The media could also attend workshops to report on the briefings and workshops
run by SACS as outlined above.  Press reporting would act as an independent gauge
for the Constitutional Assembly regarding the climate and content of the briefings
and workshops.

Mass media such as the following may be utilized:

radio
television

                                   newspapers -     national
regional
knock and

drops
exhibitions

stickers, T shirts. etc (support



material)
news letters
magazines

pamphlets, brochures
placards

advertisements

4.2.1.5.6 Feedback to the Constitutional Assembly

It is realized that this aspect of the entire project is of prime importance to the client
(the Constitutional Assemblv) and that it will have to be planned according to the
client's particular needs.  Apart from the formulation of an initial feedback plan,
provision should alsobe made for constant feedback updating in terms of the
developing needs of the client as the process of drafting the constitution unfolds.

A variety of feedback data-gathering techniques may be employed and these may yield
either quantitative or qualitative results.  Mainly quantitative results can be obtained
by making use of opinion surveys which should be drawn up in consultation with
representatives from the Constitutional Assembly.  The agreed upon surveys can be
administered in-house by SACS' research section at head office.

Qualitative data may be obtained in a variety of ways.  One way is to obtain feedback
 reports drawn up at workshops.  The combined wisdom of small groups may be written up
by a reporter from each group in the workshop.  A overview report may then be
drawn up by the facilitator of the workshop (a community leader, a SACS official or an
 independent facilitator).  Reports would  then he collated by SACS, but all raw data
and workshop reports would also he passed on to the client for independent use.

A variety of auxiliary feedback datagathering techniques mav be employed.  These include the following:

the use of a SACS post box where members of the public can express their opinions on aspect of the new
 constitution

- competitions run by Metropolitan Digest and other sections of the media for the youth to stimulate their
 interest

- speech and debatino competitions amongst the youth to sharpen awareness of the importance of the
 constitution.  Winners of such competitions could be awarded the opportunity of personally giving their
 inputs to the Constitutional Assembly.

These exercises would also be reported on by SACS to the client.  In order to optimize direct community
participation in all aspects of the project, and particularly in the feedback process, provision will
 be made for communitybased trainers.  These trainers will form the core around whom community
 feedback structures will develop in the second (feedback) phase.



5. Human Resource Structure of the Johannesburg Regional Office

This office has a staff complement of 45 with a breakdown according to population group and gender as
 set out in the following tables:

Population Group Total Percentage

Black 23 51

White 49

Gender Number Percentage

Female 10 44

Male 25 56

6. Conclusion

Communicating the constitutional process and obtaining feedback will require an extensive and detailed plan
which will have to be referred to appropriate forums

representing civil society for consultation and recommendation.  In terms of SACS' work at grass
 roots and community level. it has the ability to activate and facilitate this consultation process.

The communication plan for the constitutional process should include a detailed budget and an
action plan with definite deadlines allocated to each phase of the plan.  A frugal approach is
 needed to ensure the costeffectiveness of the exercise.

A planning exercise of this nature will require a major investment in terms of expertise, creativity
and time.  The project will be assigned to a full-time team in order to design a detailed
communication and feedback campaign.  To ensure continuity, this team will. from time to time,
 have to reconvene for replannino or prooress evaluation purposes.

We trust that this submission provides the Constitutional Assembly with sufficient information about
the wav in which the Johannesburg Regional Office of SACS would wish to render a service
 to the Assembly's work.  Any further information on detailed aspects of the proposal will
gladly be provided.

ADDENDUM



Regional and sub-officeg of the South African Communication
Service.

REGIONAL OFFICES AND SUBMOFFICES
IN 9 PROVINCES/REGIONS

NEW PROVINCES/REGIONS FOR THE RSA

AS APPROVED BY THE MULTIPARTY
NEGOTIATING COUNCIL ON 15 NOVEMBER 1993
[ Ed’s note: map not scannable ].

ADDENDUM B

Budget! - First phase

PROVISIONAL PROGRAMME OF ACTION

Nature of action No. Target group ltime Frame

Research and consultative 1 NGO's,CBO's, October 194
workshop Stakeholders

Training workshops 5 Potential November 194
trainers at

grassroots

Briefings - To be 100 School-going Jan. - March
presented by trainees, youth, Factory 195
thereby providing workers, Women's
temporary employment and church org-

Workshops 15 Civic leaders, Jan. - March
Youth leaders, 195
Teachers, Opinion
formers

Debating/Speech contest 32 School-going Jan. - March
preliminary rounds, youth (st 8-10) (The visit to
quarter finals, semi- and their parliament

finals, finals and teachers may have to
parliamentary visit take place in



April)

Essay contest in 1 School-going Jan. - March
Metropolitan Digest youth (st 8 -10) 195
Winner to accompany and their
debaters to Parliament teachers

Drama around the theme to 30 Same target as Jan. - Marc
be presented in for briefings 195
conjunction with
briefings

TOTAL DIRECT COST:       R 85 500
TOTAL TRANSPORT COST: R 30 450

TOTAL MANHOURS:       5 540 MANHOURS

BUDGET

1.   Direct cost for programme Of action:               R157 500

2. purchase of 1 500 copies of the 1993 Constitution of the R.S.A. & R 2.00 per copy for distribution to
educational institutions and libraries:           R 3 000

3. Production and printing of 50 000 booklets to explain the Constitution in simple terms - to be distributed in the course
of the
project:                                            R26 000

4. Development and reproduction of presentation material designed for the various target
public&: 5 packages & R 3 000 each:                 Ris 000

5. Transport cost for 203 actions at an average
of 250km per action @ R 0,60 per kilometre: R30 450

TOTAL - -R231 950



As the the S.A. Communication Service is a government  institution staffing cost need not be charged. Execution of the
project will

involve at least 25 officials for 5 540 manhours, which would have cost the taxpayer approximately Rl,03 million If this service
was to be provided by the privatewaector.  This figure is based upon the accepted minimum rate of R190.00 per hour charged
for services in the Public Relations profession.

Attached please find a provisional programme of action:



SOUTH AFRICAN CHAMBER OF BUSINESS

Public Participation in Constitution-making Process

This submission is made on behalf of the South African Chamber of Business (SACOB), which is

appreciative of the opportunity that has been afforded to offer suggestions on ways and means of facilitating

broader public participation in the process of drawing up the final Constitution.

The following points are made for consideration by the Management Committee and any others who may

be empowered to exercise a discretion in these matters:

1. Introductory comments

SACOB and many of its constituent Chambers have from the start of Constitutional negotiations

played an active and constructive role in the entire process.  During the course of the 1993~94 Multi-

Party Negotiations, SACOB alone made 29 separate inputs into the process, by way of formal

submissions to the Negotiating Council, the Commissions and Technical Committees; joint

submissions with others; press releases; appearances and informal meetings.  SACOB office-bearers

and professional staff also stood ready to assist the process and were able to do so in various ways.

2. Experience gained

From the experience gained, while the Multi-Party Negotiating Council, its servants and appointees at

all times tended to be accommodating in their reception of submissions, it was nevertheless far from

ideal that petitioners such as SACOB, as representing collectively the largest and broadest cross-

section of the private sector, were largely obliged to monitor developments closely enough to identify

the appropriate subjects on which (and times at which) to lodge their comments and recommendations.



Notable exceptions were the Commissions on the demarcation of provinces and

national symbols, both of which set good examples in terms of inviting public

comment at specified (and well-publicised) times and giving due consideration to

the responses elicited.

3. Proposals

Wishing to participate as fully and constructively as possible in the framing of various
Chapters or provisions of the final Constitution, and in the light of the past experience,
SACOB respectfully suggests:

3.1 All theme committees should publish suitable deadlines for general or specific

submissions on matters covered by their terms of reference; and, likewise, the

technical committees, where there is the possibility of community or sectional

interest in their work programmes.  Furthermore, it would be helpful if they

specifically invited public comment regarding retention or amendment of

features of the interim Constitution, which in many respects are seen to offer

useful points of reference (or departure) for drafting the final Constitution.

3.2 In addition to the foregoing, the theme committees should wherever possible

issue discussion drafts, again inviting the public to comment by specified dates.

Moreover all interest groups should be encouraged to study and react to such

drafts, whether or not they had previously availed themselves of opportunities

to make submissions under 3.1. above.

3.3 Theme committees should be enjoined to coopt and/or to seek out expert

opinion to assist with the work of the technical committees, where appropriate

on an ad hoc basis.  Where such assistance is volunteered it should not be

necessary for the volunteer or nominee to have the imprimatur of any political

Party or Parties before such assistance can be enlisted and expertise brought to

bear.



3.4 Finally, while mindful of the risk that lax deadlines may spin out the

Constitution-making process unduly, SACOB does wish to add its voice to

those expressing concern that it may prove impossible to complete the

Constitutional Assembly's work optimally by May 1996 and therefore urges

that this particular deadline should not be inflexible.  Much work has still to

be done in rationalising and restructuring second and third tier government

before these matters can be definitively dealt with in the final Constitution.



SMALL BUSINESS DEVELOPMENT CORPORATION

COMMENTS ON
THE FUTURE OF DEVELOPMENT AGENCIES

DP. W B VOSLOO
MANAGING DIRECTOR
SBDC

South African Development Organisations are various classified such as "corporations”,
“trusts”, "institutes", “banks” and "foundations”.  Each has a different historical origin.
They differ from government departments and from each other in terms of legal status,
control structure (degree of operational autonomy) method of funding (degree of
financial sustainability) and operational focus (specialised functional or sectoral as
opposed to multi functional or sectoral).  Due to Government involvement certain
organisations have become known as “para-statals" while others are known, because of
their voluntary independent private initiative formation, as non-government organisations
(NGO's).  The correct classification of these organisations is naturally dependant on the
criteria used.

Development work is generally financed by way of one or any of the following three
sources:

*funds made available by the state from taxpayer's moneys,.

*donations from business establishments, welfare organisations and private individuals
and

*capital and income generated by the development organisations THEMSELVES.

The growing number of non-government organisations (NGO's) are in terms of legal  and
management structure, independent of governmental control.  These organisations are
to a large extent dependent on donations, but a substantive portion of their funding is
directly or indirectly sourced from one or other government department.  In many
instances NGO's act as agents with the implementation of one or other  supported
development program.  Reliable information on the distribution of funds by these
organisations is not readily available.

The SBDC is an unique example of a private initiative to form a partnership between
itself and state, each with equal shareholding in a registered company controlled by the
private sector, paying normal income and other taxes and on an agency basis fulfilling
certain development functions on behalf of the authorities.



ADDENDA
Addendum A Comparative Characteristics of Government and Private Sector SME

Development Agencies

Addendum B Funding Structure of SA Development Institutions prior to I 0 May
1994

Addendum C Distribution of Functions/Activities

Addendum D Funding Options

Addendum E Recommended SME Development Structures

Addendum F Chairman's Address 1994

Addendum G  The Role of Business Enterprise

LESSONS FROM THE PAST
There are many lessons to be leant from the successes and failures that have occurred
in both South Africa as well as the rest of the world.
1 . Should the operational autonomy, political independence and objective
professional standards of development organisations not be maintained, the result is a
waste of financial assistance, nepotism, corruption and eventual bankruptcy.  This
situation leads to projects being undertaken for political rather than economic reasons or
merit.  There are numerous examples in South Africa and in the rest of Africa where
members of controlling bodies and senior management are appointed on the strength of
their political affiliations rather that their ability or experience.  Such persons create a
bad example and thus find it difficult, if not impossible, to attract and retain staff with the
necessary experience and integrity.  Weak leadership creates bad organisation cultures
and appalling implementation systems and controls.

2. The exercise of appropriate and effective management over state expenditure in
the development field leaves much to be desired.  Of the normal instruments of control
available In a constitutional democracy few have been properly exercised (eg.
parliamentary supervision, ministerial responsibility, audit control, scrutiny by the press
or public opinion and effective parliamentary opposition).  Also there are many
deficiencies in the commonly used financial accounting systems.  If there is no political
culture of transparency and an absence of state accountability, the machinery of the
state becomes an unbridled monstrosity.



3. With few exceptions the track record of multi-functional / multi-sectorial
development organisations (i.e. encompassing industrial development, trade, tourism,
agriculture, township establishment, housing, training etc.) leaves much to be desired.
The former homeland corporations attempted to perform a plethora of development
functions.  Hence, too many diverging disciplines were brought under one roof resulting
in a clear mission and a specialised management focus being lost Performance must be
measured in terms of concrete results.  Expenses and Incomes (or other benefits) must
be brought into a causal relationship.  A clear distinction should be made between the
various types of development work, eg. business development in contrast to housing,
infrastructure or agriculture development. Diverging financial and technical disciplines
are applicable to each specialised area.  In the commercial world there is a universal
trend to unbundle larhe conglomerates into manageable specialised compact
operational units.

4. The sheer geographical extent of South Africa and its associated cultural and
political diversity requires that development structures be decentralised.  Regional and
local branch structures are thus necessary to keep in touch with regional and local
interests, and priorities.  The triple tier organlsational structure of the SBDC (national,
regional and local) is an excellent example of how centralised direction and coordination
can be integrated with maximum autonomy at decentralised operational level.  In terms
of the SBDC formula ad assets are consolidated, co-ordinated and accounted for at
head office whilst the regional structures (based generally on provincial boundaries)
function as subsidiary  business units, each with their own income and expense
accounts and management responsibilities.  As is to be expected in any dynamic
organisation certain strains may arise between central and regional organlsadons.
These swains can play a positive role in the creation of a healthy competition and
ownership culture among the participating units.

5. The inefficiency of many development schemes can be largely ascribed to the
following factors :
ineffectual external monitoring and control;
bad management practices,
lack of financial discipline,
dishonesty, nepotism and incompetence.

GUIDELINES FOR THE WAY FORWARD
1        Development is vested in people not institutions. Development organisations
can provide facilitation assistance but it rests with the participating indivdual or group to
make things happen.  State intervention runs the risk of stifling individual initiative and
energy, especially when coupled with high tax rates, low public sector productivity,
manipulation by pressure groups and the misplaced priorities of bureaucrats.

2. The cost of development assistance must not be out of line with the results
obtained.  Each development initiative must be subjected to a smdnizing cost analysts.
Are the obtained advantages meaningfully greater than the cost?  Thus a  distinction



could be made between 'good' (effective) and 'bad" (ineffective) development
programmes.  Today inadequate attention is paid to ensure that programmes financed
by public funds are subjected to an indepth evaluation of the results.  There are some
development organisations that consume the bulk of the funding they receive on staff
accounts and internal expenditure.

3. The stimulation of small and medium enterprises has a key role to play in job
creating economic growth.  Support programmes must focus on creating new
entrepreneurs and motivating existing entrepreneurs to improve and expand.  This can
be done by way of financial programmes (directly through specialised agencies and
indirectly through bank indemnity, tax concessions, the provision of affordable premises
(eg.  industrial hives in developing communities), the provision of upgrading assistance
(eg.  information, advice and training) and especially by way of deregulation - that is the
removal of unnecessary regulative constraints (eg. licences, employment regulations,
industrial prescriptions etc).  Assistance must be given to entrepreneurs with viable
enterprises otherwise the limited available funding will be lost in a bottomless pit.

4. Operational autonomy based on professional standards is an essential
prerequisite for efficient and effective management.

5. Public responsibility and accountability must be maintained through independent
transparent decision making  structures with extensive private wear involvement or
partnership.  Situations where a clash of interest may arise (eg. business and political
friends) must be avoided at all cost.  Accounting should be based on a 'resource
account’ (clearly distinguishing between capital and current expenditure), cash-flow
statements (showing the distinction between operational income and grants or subsidies)
and a balance sheet clearly showing the real value of assets (after depreciation and
provisions) and liabilities.

6. Continuous development depends on sustainability.  This imposes financial
discipline where expenditure is measured against income, where capital is repaid,
retained and recycled, where costs are covered by appropriate levies placed on users of
services.  Hence, the universal tendency towards privatisation and commercialisation
(eg. the formation of the SBDC)

7. Economic merit must prevail.  The criteria in terms of which operational priorities
are determined must be based on norms such as viability and achievability.  Wherever
possible the income potential of services must he compared and measured against the
contribution in relation to job creation and provision of reasonable community
requirements.

8. Implementation system must be based on the foundation of sound values viz
productivity, effectiveness, efficiency, moral integrity, financial discipline, professional
standards, compensation and advancement of personnel according to productive
contribution and a client based  orientation.



9. Practical knowledge and representative community interest must be included in
the determination of operational priorities and policy.

10. Development programmes must be focused on specific targets in order that
progress and success can be monitored and measured by acceptable systems of
financial accountability. If not  they tend to become not only a means within themselves
but also a disguise or mask for consuming self interest.

CONCLUSION

Development policy must be designed to promote a culture of entrepreneurship.
lndmduals and organisations must be encouraged to employ their full potential in order
that progress and sustainability can be maintained without reliance on subsidies and
artificial stimuli.

Addendum A
COMPARATIVE CHARACTERISTICS OF GOVERNMENT
AND PRIVATE SECTOR SME AGENCIES
DR W B VOSLOO
MANAGING DIRECTOR

If we look at the balance sheet of SME development program particularly in Africa and
Asia, the following observations can be made:

Government Sector SME agency

1 .      They are generally weak and poorly organised.

2. They tend to become extentions of the government departments and are staffed
by government servants who are not equipped to serve private sector entrepreneurs
because they lack the skills and familiarity with the special problems and needs of the
business environment.

3. Support services (such as marketing information, counselling and training)
provided by government agencies are often too general, out of date or irrelevant to be of
practical use to business enterprises.

4. They tend to be burdened with inflexible bureaucratic procedures and lack proper
incentives or motivation to assist SME'S.



5. Organisational inefficiency and vested interests in the delivery system adds to the
inadequacies of government SME agencies which are often poorly managed and staffed
with poorly qualified personnel with little practical experience.

6. Support programmes are more determined by political considerations than
technical or professional concerns.

7. Their performance is inadequately monitored with the result that despite their
unsatisfactory performance, they manage to survive much longer than is merited by their
practical utility.

8. Political influence in decision-making on management issues, staffing and loan
approvals often load to diverting support from the most deserving SME'S.

9. They tend to become captives of vested interests and pressure groups.

10. With few exceptions, they cost more than the value of their services.

Private sector SME Agencies

1 . They have a clearer view of the problem and needs of SME's and better access to
target groups.

2. They have the experience and expertise to provide more practical ‘hands on'
advice and training.

3. They are organised more efficiently since they are driven by cost efficiency.

4. They are more cost effective because they operate along commercial lines and
are more in tune with changes taking place in the market.

5. They are less bureaucratic and more flexible in decision-making.

6. They are less prone to direct political influence and nepotism.

7. They are exposed to constant private sector scrutiny and monitoring.

8. They are subject to "bottom-line" financial discipline.

9. The value of their services is generally higher than their costs.

10. Compared to the staying power of pubic sector institutions, they are much easier
to dismantle when necessary.



source: The Growing lnvolvment of Private Sector lnstitutions (PSI's) and Small and
Medium Enterprise Development and their Support by Donor agencies - strategic options
for Technonot Asia

Papers and Proceedings of the ZDH/TA Conference hold in Singapore from 22-23
November 1993

(The Conference was sponsored by the Ministry for Economic Cooperation and
Development (BMZ) of the Federal Republic of Germany.)

THE ROLE OF BUSINESS ENTERPRISE

It is now generally accepted around the world that business entrepreneurship in the
private sector is more cost and efficient in performing certain basic economic functions
than the public sector.  Most of the national wealth is created by business activity.

1 Products and Services
The fundamental economic function of business is to make and distribute the products
and services that people want.  Business entrepreneurs fulfil the role both to discover
consumer demands and to do whatever is required to satisfy them.

2. Employment
Business ventures are the major providers of "real jobs” - i.e. employment for people who
need and went to work.  The level of gainful employment is crucial to a nation's
wellbeing.

3. Income
Through its employment creation business provides an income basis to its stakeholders
in terms of salaries, wages, profits and taxes.

3.1 Wages, Salaries and Profits
The task of business to enable the earning of wages, salaries and profits is of crucial
importance in order to pay taxes and to provide disposable income to finance consumer
spending and savings (investment capital).

4. Income tax
Without taxes on the incomes of individuals and businesses social institutions and
services cannot be afforded.

5. Disposable income
Disposable income refers to income or taxes available for spending on consumer goods
and savings.



5.1 Consumer spending

Consumer spending is not only required for basic need satisfaction, but also to create a
demand for the production of goods and services.

5.2 Personal savings

Personal savings represent income not allocated to immediate consumption expenditure.

6. Investment in Productive Assets

Business investment funding is genenned either through provisions, retained profit,
borrowings or through sale of equity.  For non-profitable business such sources of
funding will become linked.  A business needs capital in investments to create
productive capacity: innovative technology, modernisation and the expansion of its
productive assets.

7. National Wellbeing

Most of the capital goods, commercial and social services as well as technological know-
how required to satisfy our needs come from business activity ie. through economic
devliopment of privately owned resources.
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In every nation, some of the most durable and contentious political Issues are the perennial

controversies over what functions government should perform and how these tasks should be

implemented.  In most democratic nations the debate over these perennial issues have revolved

around dichotomous positions described as "free enterprise” versus "government intervention",

"market economy" versus "command economy', "capitalism" versus "socialism", "democracy"

versus "authoritarianism", etc.  The underlying issues are what the proper scope of government

activity should be, what strategies and policies should be followed and how executive and

administrative structures are to be organised financed, staffed and controlled.

In this analysis our focus is turned on "what' Issues and "how” issues.  The "what' issues deal with

the scope of government activity and its implications for the political-economic order.  The "how”

issues deal with the requirements of efficiency and responsibility on the expenditure and income

sides of public finance.

THE GROWTH OF GOVERNMENT ACTIVITY

Although most countries rely on private enterprise to supply most of its needs for products and
services, governments everywhere have grown in the size and variety of its activities as reflected in
the growing share of public expenditure in the gross domestic product. (See Table 1) But why do
government activities grow? Many arguments and theories have been advanced to explain or justify
the expansion of government's role and variations in expenditure trends.

Increasing Need for Public Goods

As society develops and grows it becomes more industrialised and urbanised.  Its social,
commercial and legal relationships become more complex as its capacity to participate in large-
scale activities and highly organised modern life expands.  Social and economic progress thus
causes governments to assume a more prominent role in establishing and running institutions to
control this complexity. (See Diagram 1)

It could even be said that there is an inevitability in the expanding relative share of government.
This argument was more clearly expounded as a "Law of Ever-increasing State Activity' by German
scholar, Adolph Wagner, in 1883.  Upon surveying the expenditure records of several countries in
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Western Europe, Wagner set forth his theory that government activity increases faster than the

economic output of society.  He attributed this "law” to a variety of factors: increasing regulatory

services required to control a more specialised and complex society, increasing involvement of

government in economic enterprise through the device of the public corporation, increasing needs

for economic and social services, such as postal, transport, education, welfare and public health,

increasing capacity to produce effectively on a large scale.  Thus the "law of ever-increasing state

activity" portrays growth in government activity as an inevitable accompaniment of a developing

society. (Wagner in Musgrave and Peacock (ed), 1964, p8)

Peacock and Wiseman (1961 have tested Wagner's ideas and claimed that expenditures grow

because revenues grow within the framework of a given tax system.  As tax rates yield more money

as the economy grows, governments somehow spend that income.  Furthermore, the cost of

providing public services grows with the nation.  Because there is a substantial gap between

people's desires for expenditures and their tolerance levels of taxation, the pressures of larger

budgets are always strong.  To the extent that revenues are available, the guardians of the public

purse (politicians and bureaucrats) have little power (or incentives?) to refuse requests.  Only when

action is required to raise tax rates to finances new spending do they tend to say "No!".  However,

during periods of social disturbance, such as war, famine or some natural disaster, the level for

tolerance for taxation is greater and, consequently, government expenditure is able to expand.

After the social disturbance, the tolerable rate of taxation does not return to its original level.

Public expenditure therefore increases permanently due to the displacement effect.  This means that

there is inevitably a lot of inherent momentum In existing spending programmes in a growing

economy exerting a permanently upward pressure on revenues an expenditures.



This theory seems to fit well with experience in many countries.  It is clear that there is a lot of

momentum in existing spending programmes.  But long-term movements in expenditure levels also

result from conscious decisions by politicians and bureaucrats.

Since Peacock and Wiseman's study in 1961, a new phenomenon gained prominence in most

economies of the world: high levels of inflation and its impact on the taxable income of individuals

in the form of "bracket creep".  As a result of inflation, more and more citizens are continually

pushed into higher taxable Income brackets and in so doing increased the income of the state.

Although this phenomenon had a different origin, its Impact on government revenue was similar to

Peacock and Wiseman's displacement effect.
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Increased Demand for Public Programmes

This theoretical explanation focuses on the growth of public expenditure as a result of the
increasing demands made by the voting public on the basis of their perception of their needs or
Ideological considerations and the willingness of poifticlans and bureaucrats to oblige. (See
Diagram 2) The popular demand for more and better quality "productw'forrn government - schools,
roads, hospitals, recreational facilities, provision of social services to the needy (aged, infirm,
unemployed, etc.) urban infrastructure, protection of natural resources, subsidies, public safety, etc.
- is channelled through the political and bureaucratic processes by which government decisions are
made.  The views of elected representatives are mediated by the decisions of the bureaucrats
responsible of policy implementation.  Majority rule may lead to an over-provision of public
programmes because coalitions form to push expenditure levels higher.  The bureaucrats staffing
public agencies also play a key role by originating and/or supporting expenditure programmes
enhancing their own power, prestige or material Interests.

On balance, market failure and distribution concerns are most generally used to explain and /or
justify government involvement.  The term "compensatory action' has been popularized in
designating certain fiscal and monetary policy measures In Keynesian economic doctrine when
these measures are used to balance or make up purported failings In the private economy.
Subsidies may also have similar effects, but are usually viewed as a means of assisting private
producer groups who cannot survive or flourish if left to the choices of the market.  Virtually every
function assumed by the modern state Is rationalised in terms of the growth in public demands.

Imbalances in Productivity Growth

A further set of explanatory theories lies in the role of supply-side factors which emphasise
imbalances in productivity growth.  Their reasoning typically starts with the assumption that



citizens have an array of preferences, most of which can be satisfied in the private economy by
goods and services which are produced, priced and distributed there.  But there are other kinds of
goods for which people have preferences which are not so easily sold and distributed through the
market system, because they cannot so easily be priced and sold in separate units e.g. highways,
sanitation services and national defence.  The same applies to other goods and services which will
not be produced by private enterprise as a result of high risk or cost eq. irrigation dams, bridges,
scientific research etc.  These goods and services must be publicly produced and generally made
available.

This theoretical model implies that the price of the goods and services provided by the government
rises more rapidly than the price of privately produced goods and services.  Productivity in the
public sector does not improve as much as the economy as a whole.  Although the pay of public
employees tags at times, in the long run they receive the same amounts and increments (if not
more?) as other workers.  As a result, and because of the large share of wages in government
expenditure, the unit cost of these public services increases steadily, which implies a built-in
tendency for public expenditure to grow faster than national income. (Otto Eckstein, 1979,p2)

Staying Power

.Herbert Kaufman's research into the "death rate” of government agencies compared to the failure
rate of business organisations, Indicated that public bureaucrats have a remarkable staying power.
His research findings did not indicate that government organisations are "immortal” or that their
growth as distinct institutions cannot be stopped.  However, he found that they endure a relatively
long time - at least much longer than private organisations that are subject to the discipline of the
"bottom line as imposed by the market mechanism.

Whether or not public agencies manage to outlive their usefulness Is difficult to assess in empirical
terms because of measurement difficulties.  But it is clear that bureaucrats have developed
remarkable survival skills, because malfunctioning and mismanagement is difficult to detect and/or
expose.  As a result they tend to stretch the life span of public agencies or units long after it has
become questionable whether such units or organisations continue to serve the public interest.
They are often protected by their internal an external clientele groups.  This problem is further
aggravated by the considerable obstacles standing in the way of the retrenchment or dismissal of
unproductive or redundant public employees. (See Kaufman, 1976, pp20-34 and Anderson, 1975
pp104-130)

Good and Bad Public Expenditure

Are there good and bad arguments explaining and justifying the level and composition of public

expenditure?  Richard Hemming argues that a clear distinction needs to be drawn between

normative rules describing the extent to which governments ought to intervene (e.g. as a result of

market failure or valid distributional concerns) and scientific explanations of the degree to which



they actually do intervene.  The distinction between good and bad arguments for public expenditure

is central to assessing the level and composition of public expenditure.  The objective should be to

distinguish between good and bad expenditures using arguments that derive from a clear view of

the justification for government intervention.  Hemming claims that there is little merit in public

programmes and high levels of expenditure which are coupled with potentially damaging effects of

increased taxation, low public sector productivity, the influence of pressure group politics and the

misconceived objectives of public bureaucrats." (Hemming, 1 991, p25) Hence, we need to

scrutinise with a very sharp eve the quality of activities funded through public expenditure.

South African Trends

In South Africa government expenditure has also increased as a result of a wide range of economic,
social and political considerations.  Government expenditure at all levels have Increased from 16
percent of GDP in 1960 to 32 percent of GDP in 1991. (See Figure 1) Government expenditure by
function is set out in Table 2. (See also Figure 2) Government activity has grown faster than any
other important index in our national accounting system: the population growth, inflation, the GDP
and even private enterprise.

Also in South Africa, government has taken responsibility for the social welfare and health care of
society.  Today, social welfare and health care cost over R 15,3 billion which is 15 percent of
government spending and 5 percent of the expected 1992 GDP.

More people than ever before today receive education.  Total annual budgeted expenditure on
education now stands at R 19 billion which Is 19 percent of government spending and 6 percent of
the expected GDP, one of the highest ratings in the world.

The maintenance of internal and external security puts a heavy burden on the modern state.  Total
spending on these items in South Africa now stands at
R 15,3 billion which is 15 percent of government spending and 5 percent of the expected GDP.

General administration expenditure (including salaries, purchases and maintenance not included in
the above-mentioned items but excluding interest on government debt) now stands at a budgeted R
37 billion, which is 37 percent of government spending and 11 percent of expected GDP.  Figure 3
shows clearly that the growth in the wage bill of the government is a prime reason for the strong
growth in government consumption expenditure and general administration expenditure.

THE RISE OF THE MIXED ECONOMY WELFARE STATE



What is the proper scope of government activity?  This question has concerned thinkers since

ancient times: John Lock, Adam Smith, Edmund Burke, the French Physiocrats, Kari Marx, Harold

Laski, Joseph Schumpeter, Cari Friedrich, Ludwig von Mises and Margaret Thatcher.  A divergent

spectrum of answers has been given.

The Market Economy Approach

On the one end of the spectrum stands the market economy approach with its emphasis on free
enterprise, private initiative, entrepreneurship, and efficiency.  The government's role is confined to
such areas as defence, the administration of justice, enforcing contracts, protecting private
property, certain public works, collective goods and services that cannot be provided through the
market (e.g. education), extraordinary technological risks (e.g. atomic energy), the management of
natural monopolies (e.g. the supply of electricity, telecommunications and mass transportation) or
where there is a general presumption in favour of doing things through public sector agencies.  In
general, however, government action Is considered permissible only when the private sector is not
suitable.  Otherwise, private enterprise, operating in a market economy, is expected to meet most
desires of consumers.  In most "free enterprise countries, governments tend to go far beyond the
functions which, according to the classical doctrine of “laissez faire”  they should perform.

The Command Economy Approach

On the other end of the spectrum stands the command economy approach with its commitment to
egalitarianism, welfare services and social security based on government intervention and control.
But the command economy approach Is to be found In two fundamentally diverging
varieties: leftist socialist interventionism and rightist capitalist interventionism.

Socialist interventionism, whether in the centralist Marxism/Leninism or Third World form of
"African Socialism" has lost much of its appeal and political momentum since the end of the
eighties.  Socialism has not lived up to its promises.  Marxism/Leninism and Third World Socialism
invariably led to totalitarian one-party rule or one-man dictatorships and the violation of human
rights.  It appeared that egalitarian social engineering can only be achieved by means of an
omnipotent totalitarian state.  Totalitarianism seems to be an Inherent and inevitable mode of
socialism.  The only functioning democracies in today's world are found in free enterprise countries,
while authoritarianism is firmly entrenched in every remaining socialist country.  In the communist
countries of Eastern Europe technology, Innovation and productivity have fallen far behind most
free market countries.  The egalitarianism which is the moral imperative of socialism, has remained
a utopian promise.  Third World countries that have turned to socialism (such as

-7-



Zambia, Tanzania, Burma and Vietnam) by nationalising manufacturing, mining and agriculture and

have placed their economies under centralised planning, have experienced disastrous results.

Productivity plummeted, government management proved to be poor and corrupt while living

standards declined.  They have been out performed by countries avoiding central planning and

relying on private initiative.

Capitalist interventionism has been the strategy in several East Asian countries such as Japan,

Taiwan, South Korea, Hong Kong, Singapore and now also amongst the "little tigers" along the

Pacific Rim: Thailand, Malaysia and Indonesia.  Governments In these countries Intervened quite

aggressively to alter patterns of trade, industrial output and consumption in ways thought desirable.

It used public enterprises as instruments of a conscious development strategy and protected parts of

the economy from import competition.  It used rules on inward investment to promote selected

industries and heavily subsidised export promotion.  The four economic “tigers”' of East Asia South

Korea, Taiwan, Singapore and Hong Kong - have achieved the fastest rate of economic growth the

post-war world has seen.  They have grown much faster than OECD countries.

But there are counter arguments to consider.  In scores of developing countries state intervention

failed damagingly as a result of bad government, self-serving bureaucracies, corruption and ethnic

nepotism.  The main reason is that state Intervention is an extremely complex task which calls for

special skills, flexibility and an enabling political and cultural environment.  It also requires strong

executive power and less sensitivity to democratic responsiveness on the part of government.  It

calls for a "benevolent dictatorship,' style of government.  But how does one keep a dictatorship

benevolent?  Another nagging problem experienced in all "Pacific Rim" countries is the challenge to

prevent special interests from "capturing" interventionist policies for their own benefit and thus

creating "crony capitalism".

The Mixed Economy Approach



Between the above-mentioned extreme positions, stands the mixed-economy approach.  Most
countries in today's world are running a mixed economy that combines free-market features and
some government intervention.  But sharp questions have to be asked about the nature of the mix -
or the direction of the tilt.  It is necessa ry to figure out what governments should do and can do
well and what governments should not even try to do.  Sharp surveillance must be kept on the
quality of government activity: its allocative efficiency as well as its productive efficiency. (See
Diagram 3)

It is a truism to state that a society's level of economic development inevitably imposes limits on
what government can do in providing public goods and services to the community.  The available
economic resources is clearly an Important limiting factor.  The scarcity of economic resources
will, of course, be more limiting in many of the less developed countries of the world than in the
affluent Western countries.  The level of economic development shapes both political systems and
policy outcomes.  Still, no government has all the resources available to do everything that
everyone wants done.

We have become accustomed to the intervention of government in its ascribed role as the main gap-
bridger, as redistribution agency as well as provider of public goods, collective goods and social
insurance.  This form of mixed economy Is sometimes described as the "Social Democratic Market
Economy Model,,.  This model, which manifests Itself in various degrees of state intervention
assumes that the state should take the responsibility for maintaining the basic socioeconomic fabric
of society to the extent that the market fails to provide.  But what are the costs and how is it to be
financed?  What are the pitfalls of Intervention?  How can unproductive expenditure be avoided?

An important indicator of the cost of governance is the ratio of government expenditures to gross
domestic product.  Although governments do many things that cannot be measured in money terms,
government expenditures are the best available measure of the overall dimensions of government
activity.  There are few government policies that do not require the expenditure of funds.
Therefore budgets represent government policies with price tags attached.

The level of public expenditure clearly has far reaching implications on the macro as well as the
micro-economic life of society.  It reflects the resources from the economy absorbed by
government for the purposes of social security benefits, grants, purchases and salaries of public
employees.  Does government expenditure yield benefits that are larger than the value of goods and
services forgone in the private sector Figure 4 suggests that there is a positive correlation between
low government current income and high real economic growth in society.  There is a clearly
inverse relationship between the level of government revenue as a percentage of total output and
the rate of economic growth: the lower the percentage of total output which government
appropriates in the form of income for itself, the higher the rate of real economic growth.

South Africa has regressed from an economic growth rate of more than six percent and a share of
government equal to 15 percent of GDP in 1966, to less than 2 percent growth In the economy,
whilst government absorbed 25 percent of the GDP in 1990. (See Figure 4 (a)) Mexico, New
Zealand and Japan shared the same fate.  This negative correlation between economic growth and
the share of government in the GDP is true in many countries over long time periods. (See Figure 4



(b)) As soon as the share of government in the GDP changes (shown by the solid line), there is a
similar change in economic growth, but in the opposite direction (shown by the broken line).

The Law of Creeping Public Bureaucracy

Today serious questions must be asked about the ability of the state to accomplish its benevolent
goals.  When you ask the state or government to do something or to intervene, you are in effect
asking civil servants to come into action.  Hence you are Inevitably inviting bureaucracy.  Whoever
propagates an expanded role for government, whether benevolent or otherwise, calls the Law of
Creeping Public Bureaucracy into operation.

All regimes, including the modern constitutional social democracy, are afflicted by the problem of
the bureaucratic "administrative state": the displacement of both politics and policies away from
elected legislators and executives to what is called the 'faceless bureaucrats, of public
administration.  To passively accept the fact that the area of state action and expenditure will
inevitably continue to grow and that public officials will increase in number regardless of any
precautions, would be hazardous In the extreme.  It would spell grave danger for the future of
democracy and for the maintenance of an efficient and responsible system of governance.

EFFICIENCY IN GOVERNMENT EXPENDITURE

There are several aspects of potential inefficiency in public expenditure which could render
programmes unproductive:

inefficiency arising from an inappropriate assignment of activities to the public sector as
opposed to the private sector;

allocative inefficiency manifesting itself as a mix of public programmes that does not meet
the very objectives in terms of which government intervention has been initiated and
justified;

productive inefficiency describing a situation where goods and services are not provided by the

public sector at a minimum cost i.0. inputs or resources such as staff, material, money and time are

not employed to reach public objectives effectively and without waste. (Hemming, et at, 1991,

pp26-31)

Public versus Private Provision

Looking first at public versus private provision, the point of departure should be that competitive
markets always provide the incentive to seek economic efficiency.  The product market guides
prices and output.  Producers who do not sell what the public wants at a price they are willing to
pay, will not make a profit.  Producers who do not make a profit will go bankrupt or be taken over.
If the distributional outcome is acceptable, there Is also social efficiency.  But 11 the distributional



outcome is considered unacceptable or unfair (e.g. because of a divergence between private and
social costs or benefits), there may be a clear case for government Intervention.  To the extent that
government intervention extends beyond those activities characterised by market failure or
unacceptable distributional outcomes, the additional public expenditure that results could be
regarded as inefficient or unproductive.  The scope for efficiency gains from increased private
sector involvement in activities currently undertaken in the public sector through privatisation lies
in its potential to enhance allocative efficiency as well as productive efficiency.  Privatisation tends
to reduce inefficiencies caused by political interference, poor quality managerial decision making in
the public sector, lack of financial discipline in the style of public sector management and lack of
Incentives in public sector management to reduce costs and to make rational managerial decisions.
Increased exposure to competition is likely to yield the largest gains in economic efficiency.  The
scope for devolving public sector activities to the private sector can be enlarged through asset sales,
joint ventures, contracting out and franchising. (Richard Hemming and Kenneth Miranda, 1991,
pp139-144)

Allocative Inefficiency

The most obvious sources of allocative inefficiency are prestige projects that serve no apparent
economic or social purpose.  Examples are numerous: prestigious airports, misplaced highways,
redundant power stations, over ambitious industrial projects, extravagant office development
projects, wasteful civil engineering projects and other misallocated "white elephants.  Ostentatious
expenditure is often found to be largest in countries that can least afford it, and where the
opportunity cost in terms of foregone expenditure on essential infrastructure, social services and
anti-poverty programmes is therefore higher.  Improvements in allocative efficiency require that
expenditures be prioritized and some rudimentary form of benefit-cost analysis be done to enable
decision-makers to pass judgement on the worth of the expenditure at issue.  In principle every
expenditure should yield a benefit at least equal to the value of goods or services foregone in the

private sector or should not prevent a more valuable public expenditure in some other field.  Thus

the benefits of marginal expenditures should exceed opportunity costs both in the public and the

private sectors. (Otto Eckstein, 1979, pp18-24)

However, real world situations are much more complex.  Benefits and costs are not easily

quantified in many fields of government activity.  The benefits of defence, police protection or the

administration of justice cannot be readily expressed in money terms.  Neither does education,

housing, slum clearance, highways or recreation facilities yield to reliable measurement and

economic analysis.  Their benefit is widely diffused and partly non-economic.  Competing

programmes are often not directly comparable.  Hence the setting of normative priorities cannot

be avoided.



Moreover, decision-making on budgetary matters takes place in a political environment.  It is
subject to bargaining and the lobbying of parties and pressure groups as well as vested clientele
interests, both inside and outside the government.  This process of bargaining and lobbying does
not follow logical or rational principles.  As a result, public policy becomes a continuation of past
government activities with only marginal incremental modifications. (Dye, 1981, pplg-45)

Productive lnefficiency
The efficiency of production has both a technical aspect (the maximisation of output with given
inputs) and an allocative aspect (whether the input mix reflects opportunity costs).  The root causes
of productive inefficiency overlap with those that give rise to allocative inefficiency.  These include
the political and bureaucratic considerations that generate ever-increasing budgets, salary and
wage-setting mechanisms that neither reward efficiency nor penalise inefficiency, and a fiscal
illusion that leads the public to accept both increases in the number of public programmes and the
rising costs of running them.  Political manipulation of public agencies lead to ineffective
monitoring and control, poorly motivated management and inflexible public sector labour markets.
In general, the price of public sector output rises faster than that of private sector output.  While
wage costs are similar, productivity growth is slower in the public sector, reflecting the low level of
competition and the inefficiency of complex bureaucracies.  There is therefore a built-in tendency
for public expenditure to grow relative to national income without any increase in output.

Because the wage bill of government'. employees represents a sizeable share of government
expenditure (refer to Figure 3) the government's wage and employment policy has an important
bearing on productive efficiency.  The private sector employs labour solely for the purpose of
the value of its productive services and the demand for labour services will depend on the cost
of labour relative to the value of the output it produces and the cost of other

inputs into the productive process.  Public sector employment is not influenced by cost

minimisation and therefore has a dynamic of its own.  Pressures to increase employment emerge

that are quite independent of any Increase in demand derived from an increase in the demand for

public services.  Moreover, increasing employment In the public service is also often seen as part of

national employment policy.  However, in a fully employed economy an increase in public sector

employment crowds out private sector employment through its Impact on private sector wage

rates. (Mackenzie, 1991, pp41-45)

South African Trends

Although the South African economy is nowhere close to being fully employed, the government
sector has been a very active creator of "employment' during the last decade. (See Figure 5) Most
business sectors, including government businesses were net losers of employment opportunities in
the ten years prior to 1991.  Figure 6 indicates that one In four people employed in the formal



sector of the economy, is employed by the government.  Figure 7 Indicates that public authorities
have been acting as "market leaders" In real wage packages in the period 1971-1991.

In most countries it is generally conceded that the level of public employment exceeds any
reasonable estimate of requirements by a substantial margin.  Often public offices are filled with
personnel with little to do.  Such over-employment is often associated with inadequate levels of
expenditure on other current goods and services and an increase in the wage bill as a percentage of
government expenditure. (Mackenzie, 1991, pp43-44) In South Africa, the wage bill of
government, constituted as much as 61-6611/o of current expenditure, since 1984.

The realisation that resources have been wasted on excess public employment has prompted
experiments in many countries, particularly in Africa.  The most generally used measures to restrain
public sector employment include the following: eliminating ghost workers, firing temporary
workers, hiring freezes, partially replacing departing employees, abandonment of the policy of
employer-of-the-last-resort for university graduates, voluntary retirement or resignation, early
retirement, dismissal coupled with generous severance pay and, last but not least, privatisation.
The experience with policies to reduce public sector employment points to the conclusion that it is
easier to avoid hiring new employees than to reduce existing employees.  Employment policy is an
area where the dictum that an ounce of prevention is worth a pound of cure, is of particular
validity. (Mackenzie, 1991, p45)

THE TAX SYSTEM AND THE EFFICIENCY OF THE ECONOMY
The scope for raising revenue is, in the final analysis, the main determinant of sustainable public
expenditure.  The magnitude of the revenues raised, affects every Important aspect of a country's
economy: its stability and its growth performance.  The enormous payments extracted by
government cannot leave the efficiency of the economy unchanged.

Negative Impact of Taxation

Taxation is by far the most important source of Income for the modern state: direct and indirect
taxes imposed on individuals and business enterprises.  Every tax is composed of a base and of a
rate structure applied to that base.  This bass may be taxed at a flat rate, such as a percentage of
value or a fixed amount per unit, or with a more elaborate rate structure, such as the progressive
income tax rates.  There are many controversial issues Involved in the design of a tax system in
relation to its fairness, its administrative qualities and the distribution of the tax burden.  The most
important issue, however, Is that it must be designed to minimise any negative impact on the
performance of the economy.  The tax system affects the efficiency of resource allocation within the
economy.  People consider taxes in their personal and business decisions.  An employee may decide
not to do extra work because income tax will take a substantial portion of the additional pay.  A
business person may pass up the opportunity to make an investment because the prospective return
after taxes is not worth the risk.  A consumer may buy commodity B rather than A because A Is
subject to an excise tax and B is not.  Perhaps someone may even smoke or drink less because of
the very high taxes on tobacco and alcohol.  Tax systems are not neutral. (Eckstein, 1979, p71)



The single most important question about the effect of the income tax system on the economy's
efficiency, is the impact of high marginal tax rates on people's willingness to put forth their best
productive efforts.  If a person has to pay in taxes a large proportion, say more than one-half, of
his/her income from extra work, that person's incentive will certainly be reduced.  These effects are
pertinent despite the fact that the supply of effort are not motivated by money income alone.  In
addition, an immense amount of effort goes into tax avoidance and so the tax base erodes.
(Eckstein, 1979, p79)

Influence of Taxation on Propensity to-Save and Capital Formation

The retarding effect the tax system exerts on economic growth, Is an important question to
consider.  Every country relies heavily on fixed capital formation for its growth performance - that
is, investment in productive assets.  The tax system, in turn, affects the incentive to invest (e.g. the
profit anticipated), the riskiness of the investment and the volume of saving and hence the supply
of investable funds.  Investment projects will not be undertaken by individuals or companies unless
their expected return exceeds the cost of capital and compensates for the risk being taken.
Inevitably, entrepreneurs or companies will invest less if government takes too large a proportion of
the gain.  Tax systems invariably do not make adequate provision for comparable treatment of gains
and losses.  Nor do they encourage the supply of investable funds by way of adequate depreciation
allowances, the generation of retained profits and Investment credits.

Although business saving is an important source of capital for industrial growth, personal saving
also makes an enormous contribution.  Rapidly growing enterprises as well as public utilities must
look to the capital market for both equity and debt capital.  It Is personal saving, the saving of
households (both voluntary and contractual), that must provide the bulk of long-term funds
available in the capital market.

The marginal propensity to save Is higher for families with larger Incomes.  As a whole, lower-
and middle4ncome families do not save a great deal and most of their savings tend to be
channelled into home mortgages or into government bonds (through their banks and life insurance
companies).  Thus, industry depends largely on savings of a relatively small number of upper-
income families.  A strong progressive income tax fails particularly heavily on this income group
and reduces the availability of venture capital.  This is a crucial point for the growth of the
economy because the private investor's pushed or pulled by the tax structure out of and into
certain kinds of investments e.g. government bonds versus stock market.  The preoccupation with
capital gains rather than dividend income tends to accentuate the speculative elements in the stock
market. (Eckstein, 1979,p84)

South African Trends

In South Africa the tax burden on individuals have nearly doubled in recent years, whilst the tax
burden on business remained relatively constant.  The individual tax burden includes personal
income tax and indirect taxes such as Value Added Taxes. (See Figure 8)



Figure 9 shows the percentage of taxpayers in different income categories on the left and the
percentage of tax paid, on the right.  It Is particularly in the higher income categories that the
percentage of tax paid by individuals outstrips the percentage of taxpayers in these same
categories.  This is largely due to the presence of "bracket creep” that was mentioned earlier.
Sadly, these individuals with incomes high enough to enable them to save, cannot do so, owing to
the increasing tax burden on high income earners.  This must of necessity have a negative impact
on investment patterns and hence, on economic growth.

But what role does the public sector play in gross domestic fixed investment?  In spite of the
increasing amounts of money spent by the SA government sector, its investment activity
significantly reduced during the last decade.  Figure 10 shows that government invested only
marginally more in 1992 than in 1960.  The private sector's Investment consistently increased until
1980.  Thereafter it declined as a result of its perception of unattractive business prospects.
Another major reason for this phenomenon Is that government became a net dissaver during the
80's. (See Figure 1 1) In the period after 1983, government dissaved annually, with the exception of
1990.  This redirected the available pool of savings money, away from Investment into government
consumption expenditure.  What little savings were left over after government dissaving was
financed, largely went Into contractual savings (I.e. pension funds and long term Insurance).  Very
little savings was finally left to be Invested. (See Figure 12)

The present lack of growth In the economy thus results from too little new investment for a
considerable number of years.  As is shown in stark reality by Figure 13, government dissaving as
well as the outflow of capital absorbed the bulk of available savings in the economy.  Consequently
a small proportion of savings Is channelled Into Investment.

The underlying problem is to be found in the increasing domination of the South African economy
by general government expenditure.  Uncontrolled government expenditure, or the lack of fiscal
discipline, places an inordinately large burden on monetary policy Instruments to maintain financial
stability.  The Inflationary effects of uncontrolled fiscal expenditure is reflected by the need of a
compensatory strict monetary policy in the form of high rates of interest.

The Tax System and Economic Growth

There is a close causal relationship between the tax system and the growth of the economy's
capacity to produce.  More effort means more output, more saving leads to more investment and
more productive capacity.  Higher taxes constitute a disincentive to the supply of effort and it
discourages savings.  On the other hand, if higher government spending results in larger fiscal
deficits, then the government is forced to, turn to deficit financing by way of borrowing from the
private sector, money creation and foreign borrowing (if available).  Money creation invariably
leads to inflation and rising public debt raises the question of sustainability and "crowding our' of
private investment.  Hence, the pursuit of a fiscal policy that Is unsustainable from a macro-
economic point of view will result in Insolvency and the destruction of the economy's productive
capacity.



A former French finance minister, Colbert, once said that the problem of taxation from the point of
view of the legislator or the administrator resembles the problem of plucking a goose....... i.e.
getting the largest amount of feathers with the fewest squawks.  Perhaps he misunderstood the real

underlying problem from the point of view of the sustainability of tax levels: the goose that lays the
golden eggs must be well looked after In order to maintain (or improve) its capacity to producer

SEEKING ADMINISTRATIVE RESPONSIBILITY

At all levels of government, today's bureaucracy has grown to be tremendously powerful.
Bureaucrats draft and interpret laws, make policy, make and enforce decisions, regulate and control
in a variety of ways that have a major impact on the lives of citizens.  As with any authority,
administrative authority can be abused.

The ideal of administrative responsibility implies compliance with a number of basic values and
standards of behaviour.  Some of these entail responsiveness of government to popular demands
and preferences, assurance that government will be administered by laws and not by arbitrary
discretionary powers; accountability and answerability to someone or something outside themselves
such as public opinion, political parties, elected representatives, courts of law, the “line of
command", the community, obligation to behave according to certain ethical norms such as
honesty, fairness, prudence and integrity, and obligation to comply with technical norms and
standards of competence, efficiency and economy in the use of resources.

Examples of Shortcomings

What are the major shortcomings or pitfalls on the way to responsibility.  Examples of abuses are
numerous, not only in other parts of the world but also in South Africa:

dishonesty of public officials in the form of theft, embezzlement, fraud, bribery and
corruption;

unethical behaviour lying in the "grey zone' between what is not strictly criminal and what is
certainly not ethically prudent, such as conflict of interest situations, acceptance of benefits
“kickback!”), nepotism in favour of family, personal friends or political allies, etc;

overriding the law in the sense of acting without legal authority or in violation of the law
including procedural requirements as well as failure to respect legislative intent;

gross inefficiency in performance as a result of incompetence, wasteful operations and
practices, administrative failures, inertia, failure to show initiative.

Examples of Lack of Responsibility

Much criticism has been levelled at government bureaucracy's lack of responsibility In recent years:



1. That bureaucracy has become so overly centralised and huge that it is inefficient, insulated

and non-responsive to the needs of the people.

2. That bureaucracy, following an agenda of its own, is only interested in surviving and

growing, and resists change to meet contemporary social problems.

3. That the self-propelling bureaucracy has become so large and powerful that it is not

answerable to anyone.

4. That the maintenance of legislative, judicial, media and citizen control or surveillance is

undermined by the huge amounts of money disbursed In terms of 'Secret' funds under the

cloak of being In the interests of protecting the ',safety of the state".

5. That the incidence of the misuse of funds and the abuse of administrative power are far to

prevalent.

Even as early as 1787, one of the "Founding Father” of the American constitution, James Madison,

knew that administrative responsibility could not be taken for granted.  He knew that external and

internal controls are necessary.  In Federalist Paper No 51 he wrote: "if men were angels, no

government would be necessary.  If angels were to govern men neither external nor internal

controls on government would be necessary..... A dependence on the people is, no doubt, the

primary control on the government, but experience has taught mankind the necessity of auxiliary

precautions."

How can responsibility be enhanced, particularly in the field of public finance?  This question has

generated much debate, controversy and varied solutions.  Some solutions refer to external control

measures, others rely on the Internal aspects of achieving administrative responsibility.
1.      Legislative Right

Legislatures have a vital role in setting the objectives of administration: they pass the laws, approve
the budgets, determine the structures of agencies and sometimes prescribe operational detail.  They
monitor progress and achievements through committee hearings, special investigations,
parliamentary questions and debates.  Yet we know that legislative attempts at

scrutiny and control are spasmodic and post hoc and only rarely does it assume the initiative in

policy-making.



Legislatures have extreme difficulties in exercising an Incisive review of appropriations.  The use of

committees as an investigatory instrument has inherent defects in that it is spotty, transitory and

remedial rather than preventive.  Legislative control often seems to be of limited effectiveness in

technical fields such as defence spending, and where transfer payments are concerned (e.g. for

social security benefits and in support vested interests) there is reason to doubt the strength of the

legislature's desire to control public spending.  The control of the Auditor-General, who Is

supposed to act as "watchdog" In the field of public spending, scrutiny Is occurring only after the

money has been spent.  There Is also reason to doubt the legislature's desire to control public

spending on public sector emoluments because political representatives and public officials are

basically on the same payroll.

The means to improve legislative control are well known but they fly In the face of vested Interests,

the weight of tradition and the demands of political survival, political fence-building, bureaucratic

obstruction and constituent demands. (Presthus, 1975, pp3-390)
2.    Executive Control

It has often been said that we live in an "executive-centred era,, In which the effectiveness of
government depends substantially upon executive leadership, both in policy formation and in policy
execution.  Legislation often delegates significant policy making authority to the executive branch,
particularly in the areas of foreign policy and security matters.  In modern industrial societies, the
technicality and complexity of many policy matters and the need for continuing control, have led to
the delegation of such discretionary authority, often formally recognised as rule-making power, to
the executive branch.  The executive branch, in turn, relies heavily on administrative agencies.
Consequently these agencies are In effect, as advisors to executive officebearers, making decisions
that have far-reaching consequences.

In a democratic society executives do not operate in a vacuum.  Their decisions are

influenced by a variety of factors: their value commitments, their political party

affiliation, their constituency interests, their perception of the public opinion and the

applicable decision rules.  The styles of decision making depends on the individuals

concerned as well as the political system and political culture within which they operate.

In most developing countries strong executive policy-making prevails, whereas in open



political systems there are numerous autonomous organised group interests in action:

labour, unions, business

organisations, professional associations, environmental groups, sports clubs and civil rights groups.

In this environment decision-making involves negotiation, give-and-take, compromise and

persuasion.  Nevertheless, policy-making and policy execution Is in large measure at the mercy of

executives and administrators.  To rely heavily on executive control is to put the fox in charge of

the hen house

3.     Judicial Control

Although legislatures occasionally insulate administrative agencies from judicial review, the courts
are in a position to question most administrative decisions in terms of official powers as defined by
the law.  An injured party can appeal to the courts to seek redress and in this way the courts can
exercise surveillance to prevent unfair treatment and the observance of procedural requirements.
But there are many limitations to judicial control.  The most important point to recognise is that
responsibility is always after the fact: that Is to say all the courts can do is to alleviate or punish
wrongs that have occurred.  This deficiency also applies to the office of the Ombudsman as an
agent of control.  Moreover, courts of law can hardly play any role of significance in the area of
exacting responsibility in the area of public finance.

4.     Citizen Participation

Generally speaking, citizen participation in policy-making, or in surveillance on public
administration, is relatively thin.  Many people do not vote, engage in party activity, join pressure
groups, or even display much interest In politics.  A great many citizens do not avail themselves of
their opportunities to influence public affairs because of inertia or indifference.

That does not mean citizens in a democracy have no impact on public affairs.  The mere fact that
citizens have the right In democratic regimes to elect their representatives, as well as the existence
of genuine periodic elections, puts a stamp of approval on citizen participation.  Indirectly,
therefore the fact of elections enforces on aspirant policy-makers a rule that citizens' wishes do
count in policy-making.  Citizens have a,rlght to be heard and officials have a duty to listen.
Moreover citizens, through their intellectual activities, contribute new ideas and directions to the
policy process. (See Anderson, 1975, pp47-48)

In many parts of the world efforts have been made to include citizens, either In their Individual
capacity or as members of organised Interest groups, to participate in the administrative process.
The most common form that citizen participation assumes, is the advisory committee or the citizen
group acting in a governing capacity in a specific policy area or an area of activity.  In most
countries, as in South Africa, there are a multitude of advisory committees on the various levels



of government and within units of government.  Administrators use these bodies to obtain
information, advice, opinions from affected interests and they act as sounding boards for ideas,
strategies and viewpoints.

The track records of these institutions are not entirely encouraging.  They are often merely used
as instruments to pacify dissatisfied groups by way of co-optation, or as a vehicle by which a
bureaucracy builds a clientele, or as a method for transferring responsibility elsewhere.  At the
same time, such committees may be misused by outside interests in instances where the more
powerful groups represented on them, may dominate committee deliberations.  In such cases these
committees provide a distorted view of Interest opinion and provide a focus through which strong
and strategically placed interests may exert a disproportionate amount of influence.

5.      Media Surveillance and Exposure

The power to determine what the people will read, see and hear about is vested in today's mass
media.  The press, television and radio are the major sources of information and the instruments
of public opinion formation for the vast majority of people.  Particular problems or issues attract
the attention of the media, and through their reportage, could either be converted into public
agenda items or be given more salience.

The leadership of mass media often claim that they do no more than "mirror' reality.  But news
people decide what the news will be, how it will be presented and how it will be interpreted.  They
decide what issues will be given attention and what issues will be ignored.  Issues which will
receive the greatest attention in the media are also more likely to be viewed by voters as
important.  As important opinion shapers, the media help structure the political agenda.

Normally television networks and the national press interact with one another.  The topics they
select for coverage reflect, and often create, newsworthy events, trends or issues worthy of public
attention.  To capture the attention of readers, viewers or listeners, the media often require drama,
action or confrontation.  Shocking incidents, dramatic conflict, violence, corruption in
government are favourite topics because of popular interest.  More complex problems such as
inflation, government spending, development strategies must either be simplified, dramatized or
ignored.

The media's exposure of scandals, abuse, mismanagement and corruption in government, or what
is wrong in our society, can play an Important role in producing a reformist and constructive
frame of mind.  Hence their role in the surveillance of government activity cannot be
underestimated.  By conducting"investigative reporting" the media can produce a continuous flow
of information of what goes wrong in the public sector and thereby can help instill a sense of
responsibility in the ranks of public officials and elected office-bearers.

To perform these "watchdog" functions, the media has to be unfettered by the powers that be.  It
also requires them to be staffed by competent reporters who are able to delve into the large
volumes of complex and intricate public reports.  To research and establish the levels of
expenditure and employment on the various levels of government In the numerous public



institutions, requires technical expertise and highly trained and experienced analytical skills.
Meeting this requirement is probably the biggest constraint on the effectiveness of the media to act
as watchdogs of the public.

6.      Inner Checks

By "inner checks” is meant the individual’s own sense of responsibility to the public.  This can be
enhanced by Incorporating codes of ethics, professional codes and conceptions of the "public
interest, as key elements into the value hierarchy of the public sector.  As a result of the frailties of
human nature, most observers are highly sceptical about the success potential of "Inner checks".
Yet it is of critical importance that every effort should be made to influence public sector
employees "from within".

Public servants must be sensitized to the true nature of responsible action:

recognition of an obligation to meet a standard or a need outside of and superior to
one's own Interests;
regard for the consequences or outcomes of one's decisions and actions;

respect for the element of rationalism and prudence; and, awareness of a time

perspective that transcends the present moment, recognising that the future Is as

Important as the present.

Are Effective Checks and Balances Possible?

Can sufficient checks and balances be introduced to enhance administrative responsibility.  No
artificial system of organizational or legal safeguards can enforce administrative responsibility or
prevent unethical behaviour.  The ultimate control is the internalised value system of individual
employees.  They must themselves be able to discern which actions can be held up to public
scrutiny and which cannot.

While there are many competent and dedicated public servants, the number of persons on the
government's payroll who are not earning what the taxpayers are paying them is one of the most
daunting challenges of the modern state.  Most modern democracies tend to overspend, i.e. their
expenditure chronically outpaces their income.  But it is particularly significant to note that in many
countries the emoluments of civil servants and politicians make out around sixty

percent of all government spending.  This means that any reliance on the state
to perform any task is more likely to increase job opportunities and benefits for civil servants than
benefits for the taxpaying public.

In addition, it should be noted that most modern countries have introduced "collective bargaining"
practices into the public sector.  But they have transferred the practices evolved in the private
sector without its concomitant "checks and balances'.  Hence the beneficiaries of the outcome (i.e.



civil servants and politicians) sit on both sides of the bargaining table.  The taxpayers real interest
is_ not represented.  This problem has taken on gigantic proportions in modern democracies.

The search for administrative responsibility has become a basic concern In modern public life.  AS
pointed out by George A Graham In one of the classic texts called Elements of Public
Administration (1946), the essentials of responsibility lies at the roots of civilisation and
government.  It is the derivative of centuries of human experience and a characteristic of both men
and institutions.  It needs to permeate men and Institutions alike If It is to exist at all.
"Responsible men create responsible institutions, and responsible Institutions develop
responsibility in men." (George A Graham, 1946, p501)

CONCLUSIONS

1.      Governments everywhere continue to grow

Every society develops some form of government to provide selected services to the population.
Consequently there are always economic costs associated with government, regardless of the
social, economic or political framework within which it operates.  Because modern government
has a voracious appetite for money, these costs consume a large and growing percentage of the
gross domestic product.  Hence, the level of government expenditure is a controversial issue in all
countries where freedom of speech is allowed.  Some argue that government has become too
large, provides too many services, employs too many people and therefore urge a reduction in
government's role which would reduce costs.  Others demand a fuller range of services on
grounds of market failure, distributional or redistributional concerns.

2.      Government Spending Chronically Outpaces Income

The shortage of funds to meet the costs of government has been the root cause of many
difficulties faced by governments and societies since ancient times.  The same shortage which
exists today can be expected to escalate into the future due to an ever-increasing demand for
services, inflation and the competition for resources between pressure groups.  With this trend
will come a deeper and more intense political controversy.

3. Mixed Economies require Sharp Surveillance on the Nature of the Mix In the current world,

the controversy surrounding the proper scope of government activity is mainly focused on the

debate between proponents of the market economy approach with its emphasis on free enterprise,

private initiative, entrepreneurship and efficiency on the one hand, and the command economy

approach with its commitment to egalitarianism, welfare services and social security based on

government intervention and control.  Some interventionists are in favour of a leftist, socialist type

of interventionism, whereas others favour a rightist, capitalist type of interventionism.  In reality,



most countries in today's world are running a mixed economy that combines free-market features

and some form of government Intervention.  In consequence, the most important arguments have

to be focused on the nature of the mix.  Sharp surveillance must be kept on the Quality of

government services: its allocative efficiency as well as its Productive efficiency.

4.      High Levels of Intervention Lead to Declining Economic Growth

In recent years the world has witnessed the dismal failure of all centrally planned socialist
economies in contrast to the Impressive economic growth performance of Pacific Rim countries
that judiciously used government guidance and facilitation to mobilise the creative energies of
business entrepreneurship and to utilise the benefits of economic prosperity to improve the quality
and scope of government services.  But a different picture started to emerge in the traditionally
prosperous social-market democracies of the West: the USA, the United Kingdom, Germany,
France, the Netherlands and the Scandinavian countries.  They are now plagued by economic
stagnation and bureaucratic bondage as a result of their tax policies and income-levelling
experiments.  It appears that forced egalitarianism not only destroys freedom and stifles creativity,
but that the cost of a high level of government expenditure results In unacceptably high levels of
intervention and taxation which remove Incentives to produce and lead to declining rates of
economic growth.

5. The Law of Creeping Public Bureaucracy Inevitably Drives Every Society to Higher Levels
of Government Activity

Whatever the level of government intervention, there is a price to be paid by society in terms of

bearing the tax burden and in terms of keeping in check a self-propelling bureaucracy.  There is a

LAW OF CREEPING PUBLIC BUREAUCRACY In operation that drives every society to higher

levels of government activity absorbing an ever-increasing portion of the gross national product as

a result of the permanently upward pressure on revenues an expenditure.  This law of creeping

public bureaucracy is underpinned by the following mutually reinforcing causal factors:

As society becomes more complex as a result of economic, social, technological and cultural
advancement, governments assume a more prominent role In establishing and running public
Institutions to control this complexity in response to political and bureaucratic demands.

Because productivity in the public sector does not increase in step with the private sector, the price
of goods and services provided by the government rises more rapidly than the price of privately
produced goods and services.  In the long run public employees receive the same remuneration and
increments as other workers.  As a result the unit cost of these public services Increases steadily,



which implies a built-in tendency for public expenditure to grow faster than national Income - and
exerting an inflation" cost-push force In the economy.

Productive inefficiency In the public sector arises out of a variety of causes: ineffective external
monitoring and control; poor management practices; employment practices that bear no relationship
to the value of labour as a productive resource (eg. cost of labour to the value of its output and the
cost of other inputsn the production process); salary and wage-setting mechanisms that bear no
relationship to productive output (neither rewards efficiency nor penalises inefficiency); budgetary
procedures focusing on activities of government in terms of their costs and inputs totally unrelated
to expected results; policy makers generally considering existing expenditure levels on specific
items or programmes as a base and thus focusing their attention on a narrow range of increases and
decreases in expenditure levels; fragmented and segmented decision-making on budgetary matters
between agencies, departments and legislatures (both the income and expenditure side); the range
of decisions available to policy-makers on budgetary matters becoming very small as a result of so
many "uncontrollabld' items carried over from past commitments.

Ignorance, political apathy as well as a sense of political Ineffectuality lead the general public into
an Illusionary state of mind which causes them to placidly accept increases in the number of public
programmes as well as the rising cost of running them, regardless of. the level of allocative or
productive efficiency Involved.  This climate of opinion leaves decision-making on public spending
and tax levels largely in the hands of political executives and the administrative agencies supporting
them.

Hence, a built-in tendency for public expenditure to grow relative to national income

becomes an unchecked, self-generating force with a dynamic and momentum of its own that

leads to an Inevitability In the expanding share of the state in the economy.

6. High Levels of Public Spending and Taxation “crowds out” Our Private Enterprise and

Destroys Productive Capacity

It is now becoming clearer that there is a close causal relationship between the tax system and the

growth of an economy's capacity to produce.  More effort means more output, more saving leads

to more investment and more productive capacity.  Higher taxes, on the other band, constitute a

disincentive to the supply of effort and it discourages savings and investment. (See Figures 14 and

15) Hence the pursuit of a fiscal policy that Is unsustainable from a macroeconomic point of view,

results in the destruction of the economy's productive capacity.



A fiscal policy that allows vigorous growth of government expenditure, for whatever reason,

"crowds out,' the productive private sector from most of the important factor markets.  A

government that competes against the private sector for funds; skilled and less-skilled labour;

consumer goods necessary to conduct business (such as vehicles, office machinery and

equipment) reduces the scope and efficiency of the private sector's wealth creating efforts.  Such a

situation must be avoided at all costs.

There is little merit in public programmes and high levels of public expenditure which are coupled

with the potentially damaging effects of increased taxation, low public sector productivity,

inappropriate stimulation of pressure group Influence and the misconceived objectives of public

bureaucrats.  Special interests are generally incline to "captured' interventionist policies for their

own benefit.

More and more countries are now facing vexing questions about the expanding scope of

government activity.  How far can the nation's wealth and Income be absorbed by government and

decided upon by the political process before its production capacity starts to decline?  Unless a

satisfactory answer is found and proper counter-measures taken, a growing number of countries

will face the collapse of its political-economic order.

RECOMMENDATIONS:
How can allocative and productive efficiency in the public sector be improved?  In the private
sector the competitive market process, self-interest and the bottom-fine discipline serveto produce
rational production decisions and the application of economic criteria.  In the public sector special
procedural and institutional arrangements have to be Introduced to enhance the process of
rational choice in order to obtain allocative and productive efficiency.  Despite obvious
constraints, much can be done by way of Improvement.

1. The principle that marginal benefit must exceed marginal cost can be applied in some areas
of public decision-making on budgetary matters - mostly where benefits are tangible and
measurable.  It vdlf focus the attention of decision makers on the margins where the
decisions are made.  Decisions should not be based on a simplistic consideration of
requirements or needs (e.g. x thousand new housing units, classrooms or hospital beds).
There Is always some cost that the requirement or need Is not worth.  Economic resources
are scarce and tough choices have to be made between competing programmes.  Benefits
must be balanced against costs at the margin - even where precise measurement of benefit is



impossible.  If problems are defined in relative rather than absolute terms, they will always
outpace capabilities.  Not all forces operating In society can be harnessed by government
intervention.  Some solutions may require policies that are more costly than the problem
they purport to solve.  The manner in which the costs and benefits of a policy is distributed
will have Important consequences for the attainment of allocative efficiency.

2. Attention can be given to the rationalization of organizational structures in order to make a
single decision unit responsible for a given objective or set of tasks.  In that way one
authority is confronted with a choice among alternatives that can be used to achieve a
particular objective and can rationally seek out the best one.  Organisational structures
should closely match functionally specific or area specific objectives, in order to allow
choices to be made more rationally.  Expenditures must be clearly identified with the
objectives they are to accomplish and the results to be attained should be evaluated In
relation to its costs.  This implies that responsibility for the expenditure side and the income
side of the budget should not be fragmented.

3. Every activity or unit must be costed, monitored and compared with alternative

applications.  The ability of units or departments to keep costs down should be rewarded.

Decision makers must be under pressure to apply rational and transparent criteria in all

areas of activity.

4. Procurement of government stocks, material, equipment and services should leave

incentives for efficiency.  Competitive bidding after public notice must be used as widely as

possible and "cost-plus”' contracts should be avoided.  Every incentive must be built into

the procurement process to keep costs down.  Free and open competition is the only

safeguard for fairness and moral integrity.

5. The most significant available cost-cutting measure in the public sector Is staff reduction.

Emoluments make up around 60 percent of all current general government expenditure.

Staff reductions will also result In additional savings on office space, general maintenance

and other associated expenditure.  The use of a task force of business executives of proven

accomplishment could assist in identifying priority areas for staff reduction.

6. Because government budgeting lies at the heart of public policy-making every effort

should be made to improve fiscal discipline in the budgetary process.  This requires a clear

distinction of productive expenditure from unproductive expenditure.  In this way priority



targets can be set in the event of either a need for expenditure cuts or a desire to

accommodate new expenditure demands.  Outputs must be clearly distinguished from

outcomes.

7. Policy and decision makers should pay more attention to policy, programme and procedure

evaluation.  This means that the impact government activities have on their targets in terms

of the goals they are meant to achieve must be continuously evaluated.  The impact of an

activity refers to all its effects on real-world conditions eg. on the target group or situation,

the spillover effects, the present as well as the future, direct costs (resources absorbed) and

indirect costs (loss of opportunities to do other things).  An important analytical tool could

be the introduction of a more rational government accounting system showing a balance

sheet of assets and liabilities as well as an accrual-based operating statement of income and

expenses - just like those of a private-sector company.

8. Privatisation is an important policy measure to transfer activities to the private sector in
order to gain allocative efficiency and productive efficiency.  Its most notable manifestation
is the sale of public enterprises to the private sector.  Privatisation does not necessarily
require total divestiture: franchising, contracting out and leasing are also widespread
methods whereby public sector activities are undertaken by the private sector.  Privatisation
is unf lkely to result in increased efficiency unless it is accompanied by a dismantling of
protective barriers that restrict competition.

9. It is necessary to retain a healthy scepticism about the effectiveness of state intervention.
Bed decision-making, bad planning and Inefficient production by the government
bureaucracy drives out good decision-making, good planning and efficient production by
private enterprise.  Modern societies and economies are much too complex to permit sosio-
economic engineering and master-minded intervention by public bureaucrats.  The collapse
of the centrally planned economies was the final spectacular demonstration of a
phenomenon that was already indisputably clear.  For all its weaknesses and needed reforms
in South Africa, the free enterprise system holds out the most promising the most creative
and dynamic force that the civilisation of mankind has ever discovered: the creative power
of the free enterprising Individual.

10. The rise of open market economies and the advance of plurailst political systems are two
important megatrends in today's world.  Although these megatrends are not automatic or
inevitable, most countries seem to perceive them as winning strategies - albeit with variations
in content and sequence.  Hence, most countries will, in the foreseeable future, opt for an
open free-market economy, dominated by the private sector.  A corollary trend In this



development process will be the process of democratization as manifested by social
diversification, the spread of education and wealth, and demand for effective political
participation and the recognition of basic human rights.  Development policies should be
designed to provide a suitable setting for these two great processes.  Countries that fail to
facilitate this transition, run the risk of ending up as losers.



13 September 1994

Re: Invitation to the public as printed in Sunday Times 11.09.94
Herewith a short note in what is in our opinion relevant to promote senior citizens participation in
drafting of new constitution.

Trusting that this view may be of some use.

MEMORANDUM:

SUBMISSION: How best the broader public participate in the various processes of drafting a new
constitution.

Specific point posed: "Process will deal with character of democratic state, structure of government, relations
between levels of government, fundamental rights, judiciary and legal systems and specialised structures of
government."

Relations between senior citizens and newspaper SENIOR BULLETIN: This newspaper is an important
communication medium for senior citizens and in close touch with the weal and woe of the elderly - also of
matters relating senior citizens and the constitution especially relating to social welfare.  SENIOR
BULLETIN is an eccepted mouthpiece of the elderly an specialised in information distribution.

Observations: This newspaper,in a unique position as observer, is of the opinion that senior citizens - an
important segment of the "broader public" - could participate in the various processes of drafting a new
constitution should they be fully informed of....

1.HOW they understand a system of proportional government (on all three tiers) could effectively participate
in stating and handling their own cases re socioeconomic problems in the absence of representatives elected
on a basis of constitutencies and directly accountable to the electorate and importantly...

2.WHAT the definition of DEMOCRACY entails especially regarding in its broadest sense, the fundamental
rights of the elderly, against the judiciary and legal systems.

This newspaper SUBMITS that for effective participation in the various processes of drafting a new
constitution media communication with the elderly should as a priority includes such publications published
on the initiative of senior citizens themselves and not to be restricted to the mass and electronic media.

C.J. Reinicke
EDITOR



The Editor
Sunday Times

FREEDOM OF EXPRESSION

September 13, 1994

I write to you as a member of a small sub-committee appointed by the Conference of
Editors to lead its effort to eliminate from South Africa's final constitution the
deficiencies concerning freedom of expression which appear in the interim
constitution.

There is no need to over-emphasise the importance of this undertaking.  Mr. Justice
Cardozo of the US Supreme Court remarked that freedom of expression is the
"matrix, the indispensable condition of nearly every other form of freedom”.

Consequently, it is almost incomprehensible that the interim constitution affords a
lesser protection to freedom of expression than to other fundamental rights.  We can
only assume that this was the result of a gross oversight on the part of the drafters of
the interim constitution.

The amendments we seek are three: firstly freedom of expression should be
accorded the highest level of protection recognised by the constitution; secondly, the
provisions of the common law should specifically and explicitly be made subject to the
provisions of the constitution; and thirdly, the right of access to information held by
the state should be broadened.

This requires amendments to Section 33(1)(b), to Sections 4(1) and 7(2), and to
Section 23 of the interim constitution.

A memorandum on these amendments, prepared on behalf of the Conference of
Editors by Mr. David Hoffe, of Bell, Dewar and Hall is appended for your information.

We ask you:
(a) To ensure that these views are put before the relevant committees of the
Constituent Assembly in good time;

(b) To ensure that the Conference of Editors has the opportunity to present its
views on all appropriate occasions; and

(c) To give your personal support to this attempt to widen the boundaries of
freedom, and to secure the foundations of South African democracy before this
historic opportunity passes.

KEN OWEN



FREEDOM OF EXPRESSION

EXPLANATORY MEMORANDUM ON AMENDMENTS
TO THE CONSTITUTION PROPOSED BY
THE CONFERENCE OF EDITORS

The Conference of Editors has briefed counsel to give special consideration to the
wording of the constitutional guarantee of freedom of expression in the light of similar
provisions in the International Covenants and Constitutions of other countries, and, if
thought necessary or desirable, to propose amendments to the interim Constitution.
What follows is a summary of counsel’s opinion in support of proposed amendments
to the Constitution, together with those proposed amendments.

Freedom of expression

1 It is almost universally recognised that free expression is central to democracy.
It is the “matrix, the indispensable condition of nearly every other form of

freedom" (Mr. Justice Cardozo of the United States Supreme Court in Palko v
ConnecticutJ.

It is not a creature of any charter of human rights.  "It is one of the fundamental
concepts that has formed the basis for the historical development of the political,
social and educational institutions of western society.  " (Judge Mclntyre of the
Canadian Supreme Court in Retail, Wholesale and Department Store Union, Local
580 v Dolphin Delivery  Ltd).
Representative democracy, as we know it today, which is in great part the product of
free expression and discussion of varying ideas, depends upon its maintenance and
protection (Judge Mclntyre in the same case).
2 Freedom of expression is accordingly recognised as a cornerstone of
democracy.
3 It is generally recognised that all rights are subject to limitation, including the
right of freedom of expression.  The notion that constitutionally protected rights are
not absolute is entirely consistent with the approach adopted in other countries and in
international human rights instruments.
4 The extent of the limitation on freedom of expression and the way in which this
limitation is determined varies according to the particular legal system of each
country, and depends to some extent upon the value placed upon freedom of
expression in each country. in this area the United States Supreme Court has gone
further than any other court in jealously guarding freedom of expression and
protecting it from limitation.
5         Section 33 of the South African Constitution provides the framework within
which rights may be limited.  It creates two tiers of justification for the limitation of
rights, namely:



-those rights which may be limited if the limitation is reasonable, justifiable in an open
and democratic society based on freedom and equality, and does not negate the
essential content of the right in question; and
-those rights which may be limited only if, in addition to the above, the limitation is
necessary.
6 Our Constitution accordingly accords different weight to the entrenched rights -
some are regarded as more valuable to democracy than others.
7 Freedom of expression in our Constitution is placed neither at the highest nor
the lowest end of the scale of values, but fails between the two.
-On the one hand, in so far as freedom of expression relates to "free and fair political
activity", any limitation on such right must, in addition to being reasonable and
justifiable in an open and democratic society, also be necessary.
-On the other hand, in so far as freedom of expression does not relate to free and fair
political activity, the limitation need only be reasonable and justifiable in an open and
democratic society irrespective of whether that limitation is necessary or not.
8 The Constitution accordingly affords "free and fair political activity" a higher
value than other rights in the Constitution.  Given the centrality of free expression -in
a democratic society and the role of the press therein, this is a serious shortcoming in
the Constitution.  In counsel’s view, this is one area which justifies amending
legislation if freedom of expression is to enjoy its rightful place in the new democracy.

9 We accordingly propose that section 33 be amended by elevating freedom of
expression to the highest plane of values recognised by the Constitution.  We
accordingly propose that section 33(1)(b) be amended to read as follows:

Insertions are designated by bold type.

Deletions are designated by -.

33(1)(b) (aa) a right entrenched in section 10,11, 12, 14(1), 15, 21, 25
or 30(1)(d) or (e) or (2); or

(bb) a right entrenched in section 15, 16, 17, 18, 23 or 24, in so far as such right
relates to free and fair political activity,

shall, in addition to being reasonable as required in paragraph (a)(i), also be
necessary.

Reach of the Constitution
1 The second crucial issue in relation to the nature and ambit of constitutionally
protected rights is the question of whether or not the common law fails under the
sway of the Constitution.
2 The issue of the application of the Constitution to the common law is of vital
importance to the press.  The entire body of the law of defamation is regulated by the
common law and it is this area in particular which poses hazards for the press.
3 The effect of a series of decisions handed down in the Appellate Division over
the last decade, culminating in the decision of Neethling v Vrve Weekblad, has been



to seriously curtail the ability of the press to raise concerns about the conduct of
pubilc officials in matters of the most vital public interest.
4 Counsel believes that on a proper interpretation of the Constitution, it does
apply to the common law.  This view has been endorsed by two recent cases, namely
Mandela v Falati in the PWV region, and the full bench decision in the Eastern Cape,
namely Qozeleni-v Minister of Law and Order and Another.

5 To put the matter beyond doubt however, we propose the following
amendments:

Section 4(1)

This Constitution shall be the supreme law of the Republic and any law, including
the common law, or act in consistent with its provisions shall, unless otherwise
provided expressly or by necessary implication in this Constitution, be of no force and
effect to the extent of the inconsistency.

Section 7(2)

This Chapter shall apply to all law, including the common law, in force and all
administrative decisions taken and acts performed during the period of operation of
this Constitution.

Access to information

1 Section 23 of the Constitution gives every person a right of access to all
information held by the State or any of its organs at any level of government, but only
in so far as such information is required for the exercise or protection of any of his
or her rights.
2 Counsel has been unable to find any equivalent clause in the Constitutions of
other major democracies.  There is certainly no provision in the Constitutions of the
United States and Germany.
3 The absence of a general right of information in the Constitutions of other
democratic countries is remedied by statutes which entitle citizens under specified
circumstances to obtain access to information.  This legislation tends to be
complicated by reason of the necessary procedures for applying for information and
the nature and extent of the exemptions to the general right.
4 On its own, section 23 is extremely limited in its scope and constitutes a wholly
inadequate substitute for detailed freedom of information legislation.
5 The most striking feature of section 23 is that it does not enunciate a general
right of access to information held by the State.  On the contrary, the right embodied
in this section is contingent upon such information being required for the exercise or
protection of rights.
6 Section 23 of the Constitution is capable of both a broad and a limited
interpretation.  A limited interpretation would confine the right of access to information



to circumstances involved in the legal protection of rights, in other words, information
required for the purpose of legal proceedings.  A broader interpretation would extend
the right of access to information beyond the legal process.  Thus, in so far as the
Constitution affords a special protection to the press, it is strongly arguable that for
the press to fulfil its constitutional function, it would be entitled to have access to
information required for that purpose.
7 Section 23 places an onus upon the person seeking access to information to
establish a right to such information.  We believe the onus should be on the State to
establish a right to withhold the information.  We accordingly propose that section 23
read as follows:

23. Every person shall have the right of access to all information held by the State
or any of its organs at any level of government in so far as such information is
required for the exercise of his or her rights

8 With such a right, it will be incumbent on the State to propose and promote
legislation limiting the right, such as the legislation that is found in the United States,
Australia and New Zealand.

DAVID HOFFE
BELL, DEWAR & HALL
1 September 1994



THE SA COUNCIL FOR THE AGED

31 October 1994

Your letter dated 20 September 1994 refers in which you requested specific views regarding the
above and a report on the outcome of the initiation of a discussion group on ageing.  I wish to
submit the following:

1.  THE SA COUNCIL FOR THE AGED

1.1 The SA Council for the Aged is an umbrella body formed in 1956 representing the broad
interest of older persons.

1.2 The Council has 711 affiliated members involved in services with older persons.  It directly
represents more than 90% of the initiatives in black communities.

1.3  The Executive Committee of Council comprises 18 members.  They are:

Dr MRB Barlow
Mr    B z i
Mr WC Duursema
Dr CA Erasmus
Mr HA Farrow
Mrs V Kadalie
Mrs V Kriel
Mrs C Makhene
Mr MA Makume
Mr K Mkhize
Dr S Motsuenyane
Dr SG Pick
Mr CA Saloojee
Mrs AS Stratford
Dr F Taute
Dr H van der Linde
Ds HJ van Schalkwyk
Mr JFT Vilakazi



1.4 The mission and objectives of the Council are spelt out in our Strategic Document and
Constitution - copies are attached.

1.5 The Council is internationally linked with the International Federation on Ageing and the
United Nations Commission on Ageing.

2. INTERESTS OF OLDER PERSONS IN THE NEW CONSTITUTION

The Council wishes to propose the following:

2.1 Inclusion of the United Nations Principles for older persons in the
Constitution:

These principles were adopted on 16 December 1991 with the request to member countries to
integrate these principles into their Constitutions and policy documents.  I include a copy of these
principles.

2.2 In view of the above, it is necessary to ensure that the existing human rights charter
recognises these principles.

2.3 It is our view that older persons are part of an age integrated society and that their special
contributions and needs be accommodated.  In the light of this, it is strongly recommended that a
special Sub Committee be formed to prepare documentation for the Constitutional Assembly and
act as an advisor.  The Councilis willing to submit names of representatives if you accept the above
recommendation.

3. DISCUSSION GROUP ON AGEING

The following information is made available:

3.1 The Discussion Group on Ageing was initiated on 29 September 1994.  It is not a
democratically elected body, but consists of a number of sub-groups who will commence with
discussions on policy issues.

3.2 Therefore, I doubt whether this group will be able to represent the voice of older persons at
this stage.



3.3 It is recommended that you contact Mr Chris van den Heever, Director on Ageing,
Department of Welfare, Private Bag 901, Pretoria, 0001, for information.

4. OTHER INTEREST GROUPS

There are a number of organisations representing older persons:

4.1 Association for Retired Persons and Pensioners FARP & PI.

They have ± 40 000 members, mostly Whites.  Their address is: P 0 Box 403, Howard Place,
Pinelands, 7450.  ARP & P is an affiliated member of this Council.

4.2 Pension Associations [mostly in Black communities] All of these associations are members
of this Council.

SCA ECKLEY
EXECUTIVE DIRECTOR

STRATEGIC PLAN

1. THE ELDER SCENARIO IN SOUTH AFRICA

1.1 A significant feature of the decade to 2001 is likely to be the transitional nature of
communities, of community problems.  South Africa, in particular, is in the midstream of
fundamental change in respect of its political, social and economic characteristics.  The ageing of
society will have a constant impact during the period of transition.

1.2 It is evident that the proportion and the numbers of elderly people in South Africa are
expected to increase continually during the next 50 years.  Based on the present age structures, the
whites are expected to increase from 8.4% in 1985 to 10.6% in 2005 and 18.3% in 2035.  The
most rapidly ageing grouli will be the Indians with an expected increase from 2.8% in 1985 to 5.6%
in 2005 and 14.7% in 2035.  Amongst the blacks, the expected increase will be 4.4% over the next
50 years.  This group will retain a relatively youthful structure, growing from 3.2% in 1995 to 7.4%
in 2035.

South Africa, as a country made up of both first and third world components, will need to find
answers to the rapid increase in numbers of people over 80 years, gender, migration differentials
and dependency ratios.



1.3 Of particular importance is the present life situation of elderly South Africans which will
impact greatly on the future.

Educational attainment to a large extent determines work opportunities in the labour force.  More
than half of the white elderly had been employed in the modern economic sector, compared with
fewer than one in ten blacks and coloureds and one in five Indians.  The magnitude of the financial
difficulties experienced today by the elderly, is presumably related to their work opportunities,
levels of income and ability to make financial provision for retirement.

The majority of older South Africans do not make adequate provision for retirement.  This can be
attributed to the generally low levels of income during working years, and lack jof awareness of the
special needs of old age.  It is estimated that four in five whites, one in five co oureds, ndians and
urban blacks and fewer than one in ten rural blacks made reasonable provision for old age.  It is
thus  not surprising that about 66% of older South Africans perceive their financial position as a
very serious problem.

Residential stability is fairly high with 40% or more resident in the same area for most of their lives.
A relatively higher residential mobility of whites can be a result of greater educational and
occupational opportunities.  Circulatory migration between town and country is still an important
factor in the lives of elderly blacks.  Most black, coloured and Indian elderly live in multi-
generational households, the average size being 5 - 6 persons.  The majority of white elderly live
alone or with a spouse.  Satisfaction with living arrangements varies greatly, with the majority of
blacks being the least satisfied.  Elder persons in general do not wish to move from their places of
residence.  Attachment to people and place, home ownership and a lack of choice are the main
reasons not to move.  A matter of particular concern is declining family and community support,
due to a wide range of factors e.g. urbanisation, lack of adequate housing, insufficient income and
unemploymentt.

TWO RISK GROUPS CAN BE IDENTIFIED - elderly white women who tend to live alone and
prone to social isolation, and black elderly who are socio-politically marginal, poor and in poor
health.

The gap between the life satisfaction and happiness of black elderly and the other groups is a telling
indication of the unequal opportunities which currently exist.  Only 39% of elderly blacks compared
to 90% of whites stated that they were satisfied with life as a whole.  Areas of concern are housing,
health, health care, financial security, educational and occupational opportunities.

[The above information was obtained from the multi-dimensional survey of elderly South Africans
conducted by the HSRC/UCT Centre for Gerontology, published in 19921.



2. SOCIAL SERVICES FOR THE ELDERLY

2.1 Lack of equality and racially separated services have dominated the South African welfare
scene for the past 50 years.  Services for white elderly are predominantly institution bound with
more than 8% of elderly residing in homes for the aged, less than 6% living in sheltered housing
and approximately 1 0% being afforded community care.  If compared with the other groups, 3.3%
of coloured elderly, 0.4% of Indian elderly and 0.009% of black elderly are afforded institutional
care.

2.2 Health care facilities for the elderly are generally speaking widely available in urban areas,
but often lack accessibility, especially in rural communities.  It is estimated that the elderly
consume 50% of all health services.  Of particular concern is the availability of primary health care
services in especially so-called townships.  It is estimated that 95% of urban blacks, 99% of rural
blacks and 35% of whites have no health cover,

2.3 Areas of particular concern which will require priority attention in the next decade are:

* Acceleration of community development programmes especially in deprived communities,
but also in developed communities.  The People Empowerment Programme of the Council which
commenced in 1981 should be extended further to reach more rural regions.  This is regarded as the
most appropriate way of helping communities to develop their own service structures according to
local needs and resources.

* Strengthening and restoring informal caregiving through families, groups and communities.
Awareness and educational programmes should receive special attention as well as direct support
through local initiatives.  Consideration needs to be given to establishing a National Association of
home carers with the purpose of promoting private caregiving.

* Community based services should be better planned and co-ordinated, based on targeted
needs and utilizing local resources with the objective of keeping elderly persons as long as possible
in the community.  Sharing of facilities between local organisations is regarded as of particular
importance.

* The exclusive nature of elder care services requires serious reconsideration in view of the
fact that facilities and resources are limited and not extended to other service fields, like care for
disabled persons.  Elderly persons are regarded as valuable assets for families and the community
and therefore consideration needs to be given to elder care facilities being utilized for other needy
groups, including children.  This will further a more positive attitude towards elders.



* The involvement and utilization of elderly persons in service delivery is important and will
ensure more  appropriate and cost-effective services.

* The recruitment and mobilisation of volunteers in all services are regarded as a top priority,
as organisations in future will not be able to continue to extensively employ expensive
professionals.

* Management policies and practices in welfare organisations require urgent revision with
stronger emphasis on accountability, cost-effectiveness, innovation and generating new sources of
income.  Training and consultancy services are regarded as a priority.

 * Present control and subsidisation systems by government require urgent change, in order to
further appropriate accountable and businesslike management practices and address existing
inequalities.

* Stronger emphasis on marketing and fundraising strategies in order to further the public
image of service delivering organisations and the effective raising of funds.

* Established organisations predominantly serving only white elderly should be encouraged to
extend their services to include all population groups.

3. FINANCIAL REALITIES

3.1 Presently more than 80% of the government welfare budget for elder care in South Africa is
spent on white elderly.  Furthermore, almost 54% of the total welfare budget goes towards elder
care and the rest towards services for children, families and the disabled.  It is therefore evident that
rationalisation and redistribution of financial resources can be expected.

3.2 Escalating expectations are being fed by the current reform process in South Africa, It can
be expected that priorities will be identified and placed in a realistic time frame.  Based on our
evaluation of the present situation, the national priorities will be: Education, Health, Housing, and
Job creation.  The effect of the socioeconomic rebuilding programme on welfare services cannot be
predicted accurately but based on current information, it is obvious that fundamental changes in
respect of policies, funding and standards can be expected.

3.3 In view of present priorities, the following basic requirements for a future dispensation for
elder care can be identified:

* A single unitary national health and welfare policy and government structure including a national
coordinating mechanism on ageing.



* Scaling down of services in order to address the most critical needs - food, shelter, income,
healthcare - taking into account full utilisation of available resources.

* Much approved co-ordination of services at local level which may include sharing of facilities and
amalgamation of organisations.

* Planning for the future is of utmost importance.     Organisations must accept that a realistic
management plan is a strong prerequisite for survival.

* Exploring and generation of new income sources are top priorities.

4. THE ELDERLY

Ageing is not regarded as an inherent problem.  A positive emphasis on harnessing the human
potential of older citizens to participate in and contribute to society and the community is more
important than stressing the burdens imposed by an ageing population.  Ageism should be stamped
out at all levels.

For present and future elderly persons to be able to play a positive role in the building of a new
nation and continue to enrich the lives of others, the Council believes in the following:

* A wider range of income maintenance schemes need be devised.

*A national social security plan is urgently required, also making provision for meeting  of
health and long term care for persons not able to prepare for old age.

*A national contributory pension scherne is a rnust for the future.

* Stronger emphasis and encouragement of preparation for retirement and old age.

* The introduction of flexible retirement ages, based on the abilities of the individual.

* Special educational programmes for seniors in order to further educational levels, interests and
employment.

*A declaration on the rights and responsibilities of the elderly, subscribed to by all roleplayers.

*Establishment of a national forum for elders to enhance and secure their rightful place and voice
pertaining to all matters concerning elderly persons.

The Council accepts the challenge of playing a pro-active role in helping to build a new
dispensation for  elder care, based on the principles of democracy and equal opportunity within one
South Africa.



5. MISSION STATEMENT

The Council promotes and protects the interests and well-being of all elderly persons in South
Africa  through its members and the elderly.

6.    GOALS

6.1 To function as a truly representative body of all its members and the elderly in South Africa.

6.2 To encourage and promote full citizens' participation by elderly persons.

6.3 To promote comprehensive and equitable service delivery in accordance with the true
needs, values, beliefs, resources and abilities of elderly persons, members and communities.

6.4 To lobby and negotiate for a single welfare structure in South Africa, allowing the Council
to participate in decisionmaking and policy formulation.

6.5 To influence present and future political structures to acknowledge and accommodate the
needs and  aspirations of elderly persons and member organisations.

6.6 To establish and maintain international co-operation on all aspects regarding the aged.

7. OBJECTIVES AND STRATEGIES

OB.JECTIVE

1. To achieve full and equal representation on the Executive Committee of members and the
elderly.

2. To establish a policy manual for the Council.

STRATEGIES

a] Recruitment of new members. b] Regular communication with members. cl Create necessary
control measures to ensure effective communication.



a] Research and define policies. b] Communication and negotiation with key roleplayers, including
obtaining recognition and support.

OBJECTIVE                                 STRATEGIES

3. To establish an               a] Establish and define personnel structure
organisational structure and job descriptions for senior positions.
for Council which will               b] Determine functional roles and tasks
give effect to the for:
strategic goals.
                                                            [i] Executive Committee members;
                                                            [ii] Regional Advisory committees;
                                                            [iii] Other committees;
                                                            [iv]      Members; and
                                                             [v]      Determine levels of authority and responsibility.

4. To encourage and           a] Prepare and promote formal and
mobilise the elderly to               informal educational programmes on
remain self-sufficient                         healthy lifestyles.
and independent in                         b] Prepare and promote informal health
providing for their own             educational programmes on relevant
needs as long as                         aspects e.g. self-care and caregiving.
possible.                                       c] Prepare and provide pre- and post

                        retirement educational programmes.
                        d] Promote a compulsory national pension

                        system.

5. To encourage and           a] Prepare and promote a declaration on
promote full citizens                         the rights and responsibilities of elderly
participation by elderly             persons.
persons with full                         b] Promote social action programmes
acknowledgement of                         amongst the elderly in furthering their
their human rights and             interests.
responsibilities.
                                                             c] Prepare guidelines to members on ack-

                        nowledgement and utilization of the
                        elderly.

                        d] Create a climate conducive to the full
                        appreciation of the value and contri-
                        bution of elderly persons.

6. To make both public              a] Negotiate with the government to
and private sectors                        eliminate existing inequalities regarding
aware of the need for                        funding for basic services.



continued support for                           b] Negotiate with government regarding a
appropriate social                         long term funding strategy for care for
services to elderly                          the aged.
persons.                                          c]  Promote private caregiving through

                        negotiations and educational pro-
                        grammes.

                          d] To accelerate the development of
                        services in deprived communities.

                           e] Motivate the private sector to continue
                         support for elder care services.

7. To further and promote       a] Provide guidelines for appropriate and
financial independence cost-effective services in line with
of member                          acceptable business principles.
organisations as far as                    b] Provide management training and
possible.                          consultancy to member organisations.

                                 c]  Assist and advise member organisations
                           in the mobilisation of financial and Human  

resources towards ensuring independence and 
survival.

                               d]Establish a resource base within the Information.
                        Council in order to further management Director
                        skills and expertise for member Marketing
                        organisations. Resources

and marketing                                 
b] Design and establish a comprehensive

                              c] Research and develop indigenous care
                         models.

8. To develop and                 a] Design and execute national
establish a fundraising                                 promotional programmes/
programme for                                  fundraising programme.
promoting a positive
image of Council and
to ensure financial
viability.

9. To promote adequate                a]  Collection and dissemination of Information
understanding of the                                           information on all relevant aspects.
realities of ageing and                                          b]  Publishing of relevant data and
its implications for the                                    information.
elderly, member                                           c]    Liaise regularly with research bodies
organisations and the                                    and training institutions,
public.



10. To achieve statutory                         a] Lobby and negotiate with key
recognition and                                     roleplayers. Director
representation of the Council on all
government structures
pertaining to the well-
being of the elderly.

11. To promote and                    a] Negotiate and submit representations
advance a                                           to government.
comprehensive health                                 b] Liaise with other welfare leaders,
and welfare policy for cl                            Maintain membership of relevant
needs and qualities of                               b] Submit proposals and reports when
the elderly within one                             representative bodies.
government                                                    d] Promote the establishment of a
department.                                          national planning and co-ordinating

                            mechanism which will include all key
                            roleplayers.

12. To make political role-  a] Maintain regular contact with political
players aware of the                         leaders and organisations.
elderly people and to                            necessary.
further an appreciation              c] Maintain a database on relevant issues.
of the role of member
organisations in
serving the elderly.

13. To establish and              a] Maintain regular contact with and Executive
maintain international                         membership of international bodies. Director 1
co-operation and                            b] Establish and build communication Information
exchange.                                        links with African countries.

c] Submit regular reports on relevant
issues to international bodies and
publications.

d] Develop exchange programmes.

SCA ECKLEY
EXECUTIVE DIRECTOR

6 November 1992

1.     NAME



The name of the organisation is The South African Council for the Aged

2. OBJECTIVE OF THE COUNCIL

The mair. objective of the Council is to promote the interests and wellbeing of the aged in the
Republic of South Africa by:
collecting, studying, analysing and supplying relevant information to all bodies and persons engage
in working amongst the age ;

co-ordinating the work of bodies interested in or engaged in services to the aged on national,
regional and local level;

motivating, activating, supporting and equiping of individuals and groups that strive to maintain,
protect and improve the quality of life encouraging the development, expansion and improvement
of servic to the aged and by giving advice where necessary;

serving as a channel through which the problems, findings, and/ proposals of member organisations
can be conveyed to the Government or other interested parties, or independently undertakin
negotiations with appropriate Government authorities, as well negotiations with appropriate
Government authorities, as well a keeping members informed of the outcome of negotiations;

presenting and making available educational and training material an programmes to all interested
parties with the aim of promoting higher productivity an sing eness o purpose in provi ing services;

studying and evaluating legislation and Government policy that ma affect the interests of the
Council and the aged on a continuous basis and reacting in an appropriate way, as well as keeping
members informed of the results.



SOUTH AFRICAN NATIONAL COUNCIL FOR CHILD AND FAMILY WELFARE

COMMISSION ON GENDER EQUALITY

Thank you for your letter dated 23 November 1994 which reached Council on 5
December 1994.

As explained in our telephonic communication on 8 December 1994, Council has
pleasure in forwarding the memorandum on this subject which was prepared on the
request of the Women's Legal Status Committee.

This memorandum was based on the questionnaire that Council devised in order to
facilitate the child welfare movement to respond on various issues pertaining to the
subject of Gender Equality.  The Memorandum was sent to the Woraen's Legal Status
Committee on 15 September 1994.

A copy of this memorandum was also sent to the Institute for the study of Public Violence
- Women's Rights Data Base on 19 September 1994.

Council will need more time to respond to issues raised in points 4 and 5 of your letter,
as explained to you, and therefore will be able to respond to your request by 10
February 1994 and if possible earlier.

This additional time is needed to prepare a simple questionnaire on the issues you
raised as well as to enable Council to prepare its submission to you.

Council takes this opportunity to wish your committee all the best of luck for the valuable
work as well as all the best for the festive season.

HELEN STARKE

NATIONAL DIRECTOR



SOKHULUMI TRIBAL AUTHORITY

CHAPTER 11

SECTION 162: It must be amended to ensure maximum, participation of Traditional
Leaders within the local government, Structures.  Besides being an ex-official members
of the local government a traditional leader whose continuity falls within the of a local
government abut be elected to an office in the local government.
In other words the section must be amended-d to read as follows: The traditional leader
of a community observing a system of indigenous law and residing on land within the
area of jurisdiction of an elected local government referred to in chapter 10 shall ex-
officio be a member of that local government and shall. be elected to any office of such
local government: Provided that where,- there are more than one traditional leaders
within the area of an elected local government the council for the local government shall
elect a traditional leader to an office of the local governments in terms hereof

SECTION 183(2) (a)

This section also wants amendntent to ensure that the Traditional leaders take part in
the law making process relating to matters which affect indigenous laws and customs,
traditional authorities and values at provincial government level.

The proposed amendment reads as follows; 2 (a) A House referred to in subsection (1.)
(a) shall jointly with the provincial legislature or  government in respect of matters
relating to traditional authorities, indigenous law or the traditions and customs of
traditional communities  within the province.
(b) Any provincial Bill pertaining to traditional authorities, indigenous law or such
traditions,and customs, or any other matures having a bearing thereon, shall not be
passed by the province! legislature unless it has been approved by a 213 majority of the
House of Traditional Leaders sitting separately
(c) The House shall within 30 days from the date on which the Bill has been referred to
it, indicate by written notificatiorion whether it supports or opposes the bill
(d) If the House opposes the Bill it shall not become law and if the House supports
the bill by a 213 majority, It shall be passed by the provincial legislature forthwith"

DATED at' KWA-MHLANGA     'THIS 17th DAY OF JANUARY 1994

M.A. MAHLANGU

M.E. SIBIYA



26 January 1995

Theme Committee 6

THE POSITION OF THE AUDITOR-GENERAL AND HIS OR HER OFFICE IN THE CONSTITUTION

INTRODUCTION

A copy of your letter dated 1 December 1994 to the Minister of Finance was forwarded to the Auditor-General with a request
to make a direct submission concerning the constitutional provisions for the Auditor-General in the new Constitution.  An
undert^ing to provide such a submission towards the end of January 1995 was also provided to certain members of the Theme
Committee at a meeting with them in Cape Town on 14 November 1994.

PRESENT CONSTITUTIONAL PROVISIONS

At present the provisions for the appointment, powers and functions and other conditions of service of the Auditor-General
are set out in Sections 191 to 194, and Section 244 of the Constitution of the Republic of South Africa, 1993 (Act No. 200 of
1993).  For easy reference a copy of the relevant sections are attached as Schedule "A".  The need to address the
constitutional requirement of independent external auditing of governments is common cause and is also a requirement of
Constitutional Principle XXIX.  It is therefore clear that this matter will have to be addressed in the final Constitution of our
country.

PRINCIPLES
The key principle underlying present and future audit related constitutional provisions is that of the independence and
impartiality of the Auditor-General and his or her Office.  This enables unhindered independent auditing and public reporting
on the collection and utilization of public funds by all the tiers of government as one of the pivotal checks and balances in a
democracy.

In a democracy it is essential that there be an appropriate separation of powers between the Legislature, the Judiciary and the
Executive.  The authority to collect revenue and incur expenditure on behalf of the taxpayer is vested in the highest central
legislative authority which is usually referred to as Parliament.  Legislative authority can, subject to the constitutional
provisions and the form of state, also be conferred to legislatures of lower tiers of government.  Within these structures
certain executive governmental institutions (e.g. government departments) are created which must be held publicly
accountable for their actions to the legislatures concerned and through these institutions to the taxpayers themselves.

The role of governmental auditing in the accountability process may be defined thus:

"Audit is a process that is superimposed on an accountability relationship.  It Is carried out to establish that a report
on a responsibility assumed is a correct or fair one and is usually performed by a third party, primarily serving the
interests of the party who delegated the responsibility."

Following these principles through, it is clear that the governmental audit function, albeit unique, is most closely linked to the
legislative branch of government, and not to that of the Executive or Judiciary.  The basic philosophy, especially with regard
to the Executive Institutions, is that one cannot independently and impartially audit something that you are a part of.



OTHER POSSIBLE MODELS

It must be pointed out that many Continental European countries have structured their governmental audit functions more
closely related to the judicial branch of government with the establishment of "Courts of Audit".  Although this is a model
that may be adopted, it will be a severe departure from a system which works very well in almost all countries of the
Commonwealth and will entail, inter alia, taking some parliamentary functions, such as for example a portion of the workings
of the joint Standing Committee on Public Accounts, and placing this within the Audit Institution.  This arrangement does not
appear to offer significant benefits which our system does not produce, and has therefore not been pursued further for the
purpose of this submission.

THE NUMBER OF AUDIT INSTITUTIONS AND LEVEL OF REPORTING

As the various legislative bodies establish the framework for the executive agencies at their level and can therefore demand
accountability from them, It is also important that audit reports by the Audit Institution(s) should be submitted to the various
appropriate legislative bodies.  It may therefore also appear feasible to split the governmental audit function.  It would be
possible, for example, to establish a separate governmental audit function in respect of regional authorities or a particular
group or class of government institutions such as local governments.  In this regard it may be mentioned that the
fragmentation of the government audit function in fact occurs in certain developed countries.  It is, however, important that
this possibility be viewed against the practicability thereof in South Africa with its rather limited resources, especially of
adequately trained and skilled technical staff, as well as the comparatively limited size of the governmental audit function in
the country as a whole.

Allied with this is the need to recognize that a financial problem of a local authority which is not resolved, eventually becomes
the financial problem of the next tier of government, for example that of a provincial government.  This also holds true for the
financial problems of provincial governments and their impact on the central government.  It is therefore clear that the
auditing arrangements must enable and facilitate reporting at the highest appropriate legislative levels concerning the
unresolved problems at lower levels.

An unitary audit configuration also has the further advantage that the Audit Institution can audit the use of transfer payments
from higher tiers of government to the lowest.  This has obvious advantages in terms of efficient government.

For the reasons set out above, the strengthening of independence and as a result of experience flowing from a fragmented
audit function before the present constitutional arrangement, the effects of which will take many years to overcome, it is
considered imperative that there should only be one governmental audit institution for all levels of government in South
Africa, and that the present constitutional provisions should therefore be maintained.  This arrangement should in no way
negatively impact on the powers and functions of local and provincial governments as audit is not an executive function, and
because reporting will, unless particular circumstances dictate otherwise, take place at the appropriate level of government.

Legislative oversight over the Auditor-General and the Office of the Auditor-General is exercised in two main ways.  In the
first instance, audit reports submitted to the legislatures are dealt with by the Public Accounts Committees of these
legislatures which allows f or intensive interaction between the staf f of the Of f ice and members of the Legislature.  In
addition, the Audit Commission, established in terms of the Audit Arrangements Act, 1992 (Act No. 122 of 1992), is a
parliamentary-related tribunal  which exercises oversight concerning the f inancial gnd certain other af f airs of the Office of
the Auditor-General.  Eight of the members of the Audit Commission are appointed by the President from the members of the
National Assembly and the Senate.  As the members of the National Assembly and the Senate also include representation
from regional lists, it is apparent that in principle the provinces are, in an indirect manner, also represented on the Audit



Commission.  It may be advisable to consider the need to address this aspect more explicitly, and it is submitted that this
aspect should be further debated.

CONCLUSION

The present constitutional provisions concerning the Auditor-General and the Office of the Auditor-General are considered
adequate.  However, certain minor improvements and changes currently under consideration may be appropriate whilst
drafting the f lnal Constitution.  These are set out in the attached Schedule "B".  The reasons for the majority of the changes
are mentioned in Schedule "C" hereto.

Given the importance of an effective government audit function, the detailed nature of the provisions in the present
Constitution are not regarded as inappropriate, and steps have already been taken to amend the provisions of the Auditor-
General Act, 1989 (Act No. 52 of 1989), to bring it in line with the provisions of the present Constitution.

I shall be pleased to discuss this matter further, and would indeed welcome such an opportunity.

H E KLUEVER
AUDITOR-GENERAL

191. Establishment and appointment.-(I) There shall be an Auditor-General for the Republic.

(2) The President shall whenever it becomes necessary appoint as Auditor-General a person-

(a) nominated by a joint committee of the Houses of Parliament, composed of one member of each party represented in Parliament and willing to partici-
pate in the committee; and

(b) approved by the National Assembly and the Senate by resolution adopted, without debate, by a majority of at least two-thirds of the members
present and voting at a joint meeting:

Provided that if any nomination is not approved as required in paragraph (b), the joint committee shall nominate another person.

(3) The Auditor-General shall be a South African citizen who is a fit and proper person to hold such office and who shall be appointed with due regard
to his or her specialised knowledge of or experience in auditing, state finances and public administration.

(4) Unless the new constitutional text provides otherwise, the Auditor-General shall be appointed for a period of not less than five years and not more
than ten years and shall not thereafter be eligible for re-appointment.

(5) If the Auditor-General is absent or unable to exercise and perform his or her powers and functions, or if the office of Auditor-
General is vacant, the highest ranking member of the Auditor-General's staff shall act as Auditor-General until the vacancy is filled,
and shall for that purpose have all the powers and functions of the Auditor-General.

(6) The remuneration and other conditions of service of the Auditor-General shall be as prescribed by or under an Act of
Parliament, and such remuneration and the other conditions of service shall not be altered to his or her detriment during his or her
term of office.

(7) The Auditor-General shall not perform remunerative work outside his or her official duties.

(8) The Auditor-General shall not hold office in any political party or political organisation.



(9) The Auditor-General may be removed from office by the President, but only on the grounds of misconduct,
incapacity or incompetence determined by a joint committee of the Houses of Parliament composed as provided for in subsection (2)
(a), and upon receipt of a request for such removal made by Parliament in pursuance of a resolution to that effect adopted at a joint
sitting of the National Assembly and the Senate.

(10) An Auditor-General who is the subject of an investigation by a joint committee in terms of subsection (9), may be
suspended by the President pending a decision in such investigation.

(1 1) The Auditor-General may at any time resign, subject to his or her conditions of service, by lodging his or her resignation
in writing with the President.

192. Independence and impartiality.-(1) The Auditor-General shall be independent and impartial and shall exercise and
perform his or her powers and functions subject only to this Constitution and the law.

(2) The Auditor-General and the persons appointed under section 194 (1) shall have such immunities and privileges as
may be assigned to them by or under an Act of Parliament for the purpose of ensuring the independent and impartial exercise and
performance of their powers and functions.

(3) No organ of state and no member or employee of an organ of state nor any other person shall interfere with the
Auditor-General or a person appointed under section 194 (1) in the exercise or performance of his or her powers or functions.

(4) All organs of state shall accord such assistance as may be reasonably required for the protection of the independence,
impartiality, dignity and effectiveness of the AuditorGeneral in the exercise and performance of his or her powers and functions.

193. Powers and functions.-(1) The Auditor-General shall audit and report on all the accounts and financial statements
of all the accounting officers at national and provincial level of government, other than that of the office of Auditor-General, and of all
other persons in the national and provincial public services entrusted with public assets, trust property and other assets.

(2) The Auditor-General shall audit and report on all the accounts and financial statements of any local government,
board, fund, institution, company, corporation or other organisation established or constituted by or under any law and of which the
accounts and financial statements are required in terms of a law to be audited by the Auditor-General, and the accounts and financial
statements of all persons in the employment of such a body who have been entrusted by it with its assets, or any other assets.

(3) The Auditor-General shall also, at the request of the President or Parliament, conduct performance audits.

(4) The Auditor-General may, whenever he or she considers it to be in the public interest, or upon receipt of a
complaint, investigate, audit and report on the accounts and financial statements of any statutory body or any other institution in
control of public funds.

(5) No further duties or functions may be imposed upon or assigned to the AuditorGeneral other than by means of an
Act of Parliament.

(6) Whenever the Auditor-General or a person appointed in terms of section 194 (1) exercises or performs his or her powers and functions in terms
of this Constitution, he or she shall have access to all books, records and other documents and information relating to the accounts and financial statements
referred to in this section.

(7) The Auditor-General shall report on the accounts examined by him or her and submit such reports to the authorities designated by an Act of
Parliament to receive them, and, unless otherwise provided by an Act of Parliament, such reports or a report by the Auditor-General on any other matter shall be
submitted to Parliament within seven days after receipt thereof by such authority.

(8) The Auditor-General shall make public any report referred to in subsection

 (7) after the expiry of a period of 14 days from the date on which such report was submitted to the authorities concerned.



194. Staff and expenditure.-(I) The Auditor-General may appoint, in accordance with a law, such persons as may be necessary for the discharge of
the work of the office of the Auditor-General.

(2) The Auditor-General may, subject to such conditions as may be prescribed by or under a law, delegate any of his or her powers to a person
referred to in subsection (1), or authorise such a person to perform any function of the Auditor-General.

(3) Expenditure incurred during the exercise and performance of the powers and functions of the Auditor-General in terms of this Constitution or
under any other law shall be defrayed from money appropriated by Parliament for such purpose and from fees raised or money obtained in a manner authorised
by an Act of Parliament.

244. Transitional arrangements:Auditor-General.-(I) Apersonwhoimmediately before the commencement of this Constitution was-

(a) the Auditor-General in terms of the Auditor-General Act, 1989 (Act No. 52 of 1989), shall continue in office subject to section 191 and the laws
applicable to such office;

(b) employed in terms of the Audit Arrangements Act, 1992 (Act No. 122 of 1992), shall continue in such employment subject to and in accordance with
this Constitution, the said Act and any other applicable law regulating such employment; and

(c) the auditor-general of any area which forms part of the national territory (other than the Auditor-General referred to in paragraph (a)), shall continue in
such office or employment in accordance with the laws regulating such office or employment, until such office of auditor-general is abolished by
law: Provided that any such auditor-general shall be eligible for appointment under section 194: Provided further that should such a person not
be appointed, he or she shall have the right to retire and if he or she so retires he or she shall be entitled to such pension as he or she would have been
entitled to under the pensions law applicable to him or her if he or she had been compelled to retire from the public service owing to the abolition of his
or her post.

(2) For the purpose of subsection (1), the persons referred to in that subsection shall not be dealt with less favourably than an officer or employee in a
public service.

SCHEDULE                     B

AUDITOR GENERAL

Establishment and appointment
191. (1) There shall be an Auditor-General for the Republic.
(2) The President shall whenever it becomes necessary, but not later than eight months after the vacation of

office, appoint as Auditor-General a person --
(a) nominated by a joint committee of the Houses of Parliament, composed of one member of each party

represented in Parliament and willing to participate in the committee; and
(b) approved by the National Assembly and the Senate by resolution adopted, without debate, by a majority of at

least two-thirds of the members present and voting at a joint meeting: Provided that if any nomination is not
approved as required in paragraph (b), the joint committee shall nominate another person.

(3) The Auditor-General shall be a South African citizen who is a fit and proper person to hold such office and
who shall be appointed with due regard to his or her specialised knowledge of or experience in auditing, state finances and
public administration.

(4) [Unless the new constitutional text provides otherwise, the] The Auditor-General shall be appointed for a
period of not less than five years and not more than ten years and shall not thereafter be eligible for re-appointment.



(5) If the Auditor-General is absent or unable to exercise and perform his or her powers and functions, or if the
office of Auditor-General is vacant, the [highest ranking member of the Auditor-Generalls staff] most senior officer
12resent in the Office of the Auditor-General shall act as Auditor-General until the vacancy is filled, and shall for that
purpose have all the
powers and functions of the Auditor-General.

(6) The remuneration and other conditions of service of the Auditor-General shall be as
prescribed by or under an Act of Parliament, and such remuneration and the other conditions
of service shall not be altered to his or her detriment during his or her term of office.

(7) The Auditor-General shall not perform remunerative work outside his or her official duties.
(8) The Auditor-General shall not hold office in any political party or political organisation.
(9) The Auditor-General may be removed from office by the President, but only on the grounds of misconduct,

incapacity or incompetence determined by a joint committee of the Houses of Parliament composed as provided for in
subsection (2)(a), and upon receipt of a request for such removal made by Parliament in pursuance of a resolution to that
effect adopted by a ma ' jority of at least two-thirds of the members oresent and votin£! at a joint [sitting] meetin2 of the
National Assembly and the Senate.

(10) An Auditor-General who is the subject of an investigation by a joint committee in terms of subsection (9),
may be suspended by the President pending a decision in such investigation.

(11) rfhe Auditor-General may at any time resign, subject to his or her conditions of service, by lodging his
or her resignation in writing with the President.]

Independence and impartiality

192. (1) The Auditor-General and the persons a1212ointed under section 194(1) shall be
independent and impartial and shall exercise and perform [his or her] powers and functions subject only to this Constitution
and the law.

(2) The Auditor-General and the persons appointed under section 194(1) shall have such immunities and
privileges as may be assigned to them by or under an Act of Parliament for the purpose of ensuring the independent and
impartial exercise and performance of their powers and functions.

(3) No organ of state and no member or employee of an organ of state nor any other person shall interfere with
the Auditor-General or a person appointed under section 194(1) in the exercise or performance of his or her powers or
functions.

(4) All organs of state shall accord such assistance as may be reasonably required for the protection of the
independence, impartiality, dignity and effectiveness of the Auditor-General in the exercise and performance of his or her
powers and functions.

Powers and functions

193. (1) The Auditor-General shall audit and report on all the accounts and financial statements of all the
accounting officers at national and provincial level of government, other than that of the [office] Office of the Auditor-
General, and of all other persons in the national and provincial public services entrusted with public assets, trust property and
other assets.

(2) The Auditor-General shall audit and report on all the accounts and financial statements of any local
government, board, fund, institution, company, corporation or other organisation established or constituted by or under any
law and of which the accounts and financial statements are required in terms of a law to be audited by the Auditor-General,
and the accounts and financial statements. funds and assets entrusted to any 12erson in the emi2loYment of [all persons in
the employment of such a body who have been entrusted by it with its assets, or any other assets] ha bod

 (3) The Auditor-General shall also, at the request of the President or Parliament conduct performance audits.



(4) The Auditor-General may, whenever he or she considers it to be in the public interest, or upon receipt of a
complaint, investigate, audit and report on the accounts and financial statements of any statutory body, or any other
institution in control of public funds.

(5) No further duties or functions may be imposed upon or assigned to the Auditor-General other than by means
of an Act of Parliament.

(6) Whenever the Auditor-General or a person appointed in terms of section 194(1) exercises or performs his or
her powers and functions in terms of this Constitution, he or she shall have access to all books, records and other documents
and information relating to the accounts and financial statements referred to in this section.

(7) The Auditor-General shall report on the accounts examined by him or her and submit such reports to the
authorities designated by an Act of Parliament to receive them, and, unless otherwise provided by an Act of Parliament, such
reports or a report by the Auditor-General on any other matter shall be submitted to Parliament within seven working days
after receipt thereof by such authority.

(8) The Auditor-General shall make public any report referred to in subsection (7) after the expiry of a period of
14 workin2 davs from the date on which such report was submitted to the authorities concerned.

Staff and expenditure

194. (1) The Auditor-General may [appoint], in accordance with a law, regulate the appqintment of such persons
as may be necessary for the discharge of [the work of the office of the Auditor-General] his or her pqwers and functions.

(2) The Auditor-General may, subject to such conditions as may be prescribed by or under a law, delegate any
of his or her powers to a person referred to in subsection (1), or authorise such a person to perform any function of the
Auditor-General.

(3) Expenditure incurred during the exercise and performance of the powers and functions of the Auditor-
General in terms of this Constitution or under any other law shall be defrayed from money [appropriated by Parliament for
such purpose and from fees raised or] obtained in a manner authorised by an Act of Parliament.

Transitional arrangements: Auditor-General

244. [(1)1 A person who immediately before the commencement of this
Constitution was--

(a) the Auditor-General in terms of the Constitution of the Republic of South Africa. 1993 (Act No. 200 of
1993) [Auditor-General Act, 1989 (Act No. 52 of 1989)1, shall continue [in office subject to section 191
and] to hold office and to exercise and 12erform the pqwers and functions of the Auditor-General in

accordance with the laws applicable to such office for the unex12ired term of his
or her office; and

(b) employed in terms of the Audit Arrangements Act, 1992 (Act No. 122 of 1992), shall continue in such
employment subject to and in accordance with this Constitution, the said Act and any other applicable law
regulating such employment [; andl

[(c) the auditor-general of any area which forms part of the national territory (other than the Auditor-
General referred to in paragraph (a)), shall continue in such office or employment in accordance with
the laws regulating such office or employment, until such office of auditor-general is abolished by law:
Provided that any such auditor-general shall be eligible for appointment under section 194: Provided
further that should such a person not be appointed, he or she shall have the right to retire and if he or
she so retires he or she shall be entitled to such pension as he or she would have been entitled to under
the pensions law applicable to him or her if he or she had been compelled to retire from the public
service owing to the abolition of his or her post.]

[(2) For the purpose of subsection (1), the persons referred to in that subsection shall



not be dealt with less favourably than an officer or employee in a public service.]
SCHEDULE"C"

REASONS FOR CHANGES TO THE EXISTING PROVISIONS OF THE CONSTITUTION

A. SECTION 191(2)

The reasons for the insertion of the words ",but not later than eight months after the vacation of office," are as follows:

It is not in the public interest that the post of Auditor-General remains vacant for too long a period.  This has in fact
happened in certain other countries and should therefore be avoided.

The choice of eight months is considered a reasonable period within which it should be possible to arrange for a meeting of
the appropriate joint committee of the Parliament to make a nomination and to obtain approval thereof by the National
Assembly and the Senate at a joint meeting.

B. SECTION 191(4)

Omit the words "Unless the new constitutional text provides otherwise,".  The omission follows naturally.
C. SECTION 191(5)

Substitute the words "most senior officer present in the Office of the AuditorGeneral" for the existing words "highest ranking
member of the AuditorGeneral's staff".

The reason for this amendment is to ensure that the most senior officer present in the Office of the Auditor-General shall act
as Auditor-General in the absence of the Auditor-General.  More than one officer may very well serve in the same rank and
thus create a problem.

D. SECTION 191(9)

It is desirable also to have the discharge of an Auditor-General approved by a two-thirds majority of a joint meeting of the
National Assembly and the Senate as is at present the case with his or her appointment in accordance with section 191(2).
This will further enhance the Auditor-General's independence.

For this reason the insertion of the words "by a majority of at least two-thirds of the members present and voting"

E. SECTION 191 (1 1)

The omission of this subsection which reads: "The Auditor-General may at any time resign, subject to his or her conditions of
service, by lodging his or her resignation in writing with the President." is necessary because an AuditorGeneral may also



choose to retire, which is different from resignation.  In addition, it is desirable to allow the regulation of such action by
subordinate legislation.

F. SECTION 192(1)

1. The insertion of the words "and the persons appointed under section 194(1)" is to also entrench the
independence of the staff of the Office of the Auditor-General.

2. The substitution of the word "their" for the existing words "his or her" follows naturally on the insertion of the
words as stated in subparagraph I above.

G. SECTION 193(1)

The substitution of the word "Of f ice" f or the existing word "of f ice" is a technical adjustment as it is not his statutory
position as such that is at stake here but that of the Office of the Auditor-General, an institution of which the Deputy Auditor-
General is the accounting officer.

H. SECTION 193(2)

Substitute the words "funds and assets entrusted to any person in the employment of such a body" for the existing words "all
persons in the employment of such a body who have been entrusted by it with its assets, or any other assets".

This amendment is regarded as essential as at present it may be interpreted that private accounts of the person in question
may also be subjected to auditing by the Auditor-General.

I. SECTION 193(7) AND 193(8)

To be more specific and to avoid further technical problems presently experienced it is necessary to substitute the word
"days" with "working days"

where it appears.

J. SECTION 194(1)

The present wording which reads:

"The Auditor-General may appoint, in  accordance with the law, such persons as may be necessary for the discharge
of the work of the Office of the Auditor-General .", creates technical problems in the execution of the Auditor-
General's power which determines, inter alia, that the Auditor-General carries out his statutory mandate with the
assistance of persons appointed in the Office in terms of the Audit Arrangements Act, 1992, and such other persons
as he may appoint at his discretion in terms of the Auditor-General Act, 1989.

To obviate any ambiguity which may arise because of the above-mentioned reasons, the substitution of the words
?regulate the appointment of" and "his or her powers and conditions in accordance with a law" for the words
"appoint, in accordance with a law" and "the work of the Office of the Auditor~General" respectively, is necessary.

K. SECTION 194(3)



The words "appropriated by Parliament for such purpose and from fees raised orly are omitted as they are not necessary
taking into account the last part of the subsection that reads "obtained in a manner authorised by an Act of Parliament".

L. SECTION 244(1)(a)

Omit the words "Auditor-General Act, 1989 (Act No. 52 of 1989)" and "in office subject to section 191 and".

Insert the words "Constitution of the Republic of South Africa, 1993 (Act No. 200 of 1993)", "to hold office and to exercise
and perform the powers and conditions of the Auditor-General in accordance with" and "for the unexpired term of his or her
office; and"

The proposed amendment follows logically on the fact that the Constitution contains the prevailing conditions for the
appointment and continuation in service of the Auditor-General.

M. SECTION 244(1)(c) AND 244(2)

The omission of these sections, in toto, follows logically on the fact that the Constitution provides for only one Auditor-
General for the Republic of South Africa, which will be the actual position when the final Constitution is enacted.



Office of the Public Service Commission Kantoor van die Staatsdienskommissie lhovisi
Likakhomishani Wenkambiso Orisi ya Mokhomeshenara ya Tsamaiso

11 January 1995

SUBMISSIONS REGARDING PROVINCIAL AND LOCAL GOVERNMENT SYSTEMS

1 Thank you for the invitation to make a submission on the matters raised in your
letter no. 615 of 25 October 1994.

2. The Commission has a special interest in the question regarding the assignment
of powers and functions in terms of the Constitution.  Some notes on this question are
forwarded herewith.

3.       1 regret that a response to your invitation was not provided sooner.
Yours sincerely

-GENERAL

PUBLIC SERVICE COMMISSION

NOTES ON THE ASSIGNMENT OF POWERS AND FUNCTIONS
IN TERMS OF THE CONSTITUTION

1. The assignment of powers and functions to various levels of government is of
fundamental importance in the drafting of the Constitution.  The delimitation of powers
and functions provides the foundation upon which legislative and executive institutions
will rest, and determines the effectiveness and credibility of such institutions.  It also
determines the relationship, and thus the balance, between levels of government.

2. Some basic considerations:

(a) Functions differ from one another; assignment cannot be done according to a set
pattern.

(b) Many functions encompass more than one level of government.  The key to a
sound assignment of powers and functions is to determine which aspects of a function
belong on each level of government.



(c) When considering the assignment of powers and functions, all three levels of
government should be looked at simultaneously.

(d) Powers and functions (or aspects thereof) to be exercised and performed at the
various levels of government, should be defined as clearly as possible.  Grey areas
should be kept to a minimum.
3. To achieve a sound and acceptable assignment of powers and functions,
functions should be thoroughly analysed.  There are two important principles to be
applied in doing such analyses, viz
2

(a) the subsidiarity principle, which postulates that an activity should not be assigned
to a higher level of government if it can be dealt with satisfactorily at a lower level; and

(b) the empowerment principle, which postulates that where the power to decide or
act in a matter has been assigned to a lower level of government, a government
authority at a higher level of government should be excluded from interfering in the
exercise of that power.
4. The allocation of financial means should be in full harmony with the deployment of
powers and functions.  The value of a carefully devised assignment of powers and
functions will be lost if a level of government is placed in a position of financial
subservience to a higher level of government.



COMMISSION ON GENDER EQUALITY

We refer to your letter of 23 November 1994.

Thank you for the opportunity and privilege to make an input on this important matter.

We  want to make the following comments:
NEED FOR COMMISSION:
We think that the establishment of a Commission on Gender Equality is important.

STATUS AND FUNCTION FO THE COMMISSION:

We are of the opinion that the functions of the Commission should be the following:

1. To advise the parliament on the rights of women and to make parliament aware of
existing discriminatory legislation against women, so that parliament can attend to it by
changing or repealing such laws.

2. To act as  watchdog to prevent any further discriminating actions and rules
against women especially in the rural areas.
eg.:

2.1 To achieve equality and equity based on harmonious partnership between men
and women, and enable women to realize their full potential.

2.2 To ensure women's contributions to sustainable development through their full
involvement in pol.icy - and decision making processes at all stages and participation -
eg. in aspects of production, education, health, employment, income generating
activities, science and technology, sports, culture etc.

2.3 To ensure that all women are provided with the education necessary for them to
meet their basic human needs and to exercise their human rights.

3. To initiate programes, on a national scale with the explicit aim to educate
communities, and women in particular eg.:

3.1 (a) Establishing mechanisms for women's equal participation
and representation at all levels of the political process and public life in each community
and society  to enable women to articulate their needs and concerns.

3.2 (b)The fulfilment of women's potential through skill development, education,
employment..



3.3 (c) Giving attention to the elimination of poverty illiteracy and ill health among
women.

3.4 (d)Helping women to establish and realize their rights including those that relate
to sexual and reproductive health.

3.5 (e)To improve women's ability to earn income beyond traditional occupations,
achieve economic self-reliance, and ensure women's .equal access to the labour market
and social security systems.

3.6 (f) Eliminating violence against women.

3.7 (g) Making it possible for women to combine the roles of child-rearing with
participation in the workforce.

3.8 (h)Greater efforts to implement and enforce national laws that protect women from
all types of economic discrimination, and to implement fully the Declaration on the
Elimination of Violence against Women and the Vienna Declaration ..... of Action
adopted of the World Conference on Human Rights in 1993 as well as the Law against
Family Violence.

3.9 (i) Efforts should be made to encourage the expansion and strengthening of grass-
roots, community based an activist groups for womenawareness of their rights.

3.10 (li) To take into account the growing numbers of elderly people - .women
 represent the larger portion of the elderly - to have programmes to meet the needs of
the elderly women - women generally have a lower economic status than eIderly men.

ASPECTS THAT NEED TO BE ADDRESSED BY THE C.A.

We are of the opinion that the Bill of Right make efficient provision for the protection of
the rights of women.  The problem is that women do not always realise their own rights .
Therefore women should be made aware of their own potential and value as people and
they should be empowered by capacity building.

METHODOLOGY TO REACH OUT TO THE PUBLIC:

The following methods can be used:

1. Media (TV, Radio, Press)



2. Forums

3. Welfare organizations and existing womens'  organizations can be involved to
take the information to the grass roots level.

(MRS) G H BOTHA
DIRECTOR



I5 January 1994

re:       SUBMISSION TO PARILLAMENT ON THE COMMISSION ON GENDER
EOUALITY

While the Interim Constitution and the Bill of Rights guarantee fundamental rights to all
citizens, including women, we feel strongly that these principles need to become active.

We have included copies of two letters which we have sent to parliament in the past,
highlighting the necessity for gender to be taken seriously at a national level.

In addition to the information in these letters, we would like to add the following:

Noting the importance of education and training in the empowerment of women, we feel
strongly that a priority for the Commission on Gender Equality should be to pressurise
the Ministry of education to institutionalise the "Gender Equity Unit" as tabled in the
Minister of education's Draft White Paper on Education and Training in September 1994.

The Gender Equity Unit, as quoted in the Draft White Paper, would be detailed as
follows:

25. The Constitution recognises the specific nature of gender inequality by
establishing a Commission on Gender Equality.

26. The national du-education system. .represents. The single largest
organization in the nation. By virtue of its educational function, it has great
potential influence on gender relations and on the respective career paths of men
and women.  However, within the education system there are worrying disparities
between girls and boys, and many girls and women suffer unfair discrimination
and ill-treatment

30. As a first step, the Ministry of Education proposes to appoint during 1  a
Gender Equity Task Team led by a full-time Gender Equity Commissioner who
shall report to the Director-General.  The terms of reference of the Task Team will
be to investigate and advise the Department of Education, initially with seconded
or attached staff.  In cooperation with provincial Departments of Education, the
Gender Equity Unit will study and advise the Director-General on all aspects of gender
equity in the education system, and in particular:

(1) identify means of correcting gender imbalances in enrolment, dropout, subject
choice, career paths, and performance



(2) propose guidelines to address sexism in curricula, textbooks, teaching and
guidance

(3) propose affirmative action strategies for increasing the representation of women
in professional leadership and management positions, and for increasing the influence
and authority of women teachers

(4) propose a complete strategy, including legislation, to counter and eliminate
se)sexism, sexual harassment and violence throughout the education system

(5) develop close relations with the organised teaching profession, organised student
bodies, the Education Labur Relations Council, the National Women's Coalition and
other organisations whose co-operation would be essential in pursuing the aims of the
unit.

31. The Gender Equity Commissioner will be expected to establish close working
relations with the national Commission on Gender Equality.

32. The Ministry of Education intends to consult the Council of Education Ministers
without delay on these proposals, to request their support for action on gender equity,
and their consideration for a similar line of action within the provincial ministries.

In addition, we feel it is also a top priority for the Commission on Gender Equality to
investigate what form womews representation in parliament should take in the future, i.e.
if a Cossion is sufficient or if a separate Gender Ministry is required.
Please could you ensure that this issue is taken up and please let us know of any
progress that is made in this regard.

Jean Westmore and Andre Hellberg
Olive



10 August 1994

We wish to urge you to take up the issue of the Commission on Gender Equality.  Ate,
commission has been constitutionahsed, but the formation thereof has not been placed
high on the parliament agenda.

Chapter 8, Section 1 19 of the Constitution of the Republic of South Africa, as printed in
the Government Gazette on 28 January 1994, states:

Commission on Gender Eq~
Establishment
1 1 9. (1) There shall be a Commission on Gender Equality, which shall consist of a
chairperson and such number of members as may be determined by an Act of
Parliament.
(2) The Commission shall consist of persons who are fit and proper for appointment,
South African citizens and broadly representative of the South African community. (3)
The object of the Commission shall be to promote gender equality and to advise and to
make recommendations to Parliament or any other legislature with regard to any laws or
proposed legislation which affects gender equality and the status of women.
Composition and functioning
120. The Act of Parliament referred to in Section 1 1 9 shall provide for the
composition, powers, functions and functioning of the Commission on Gender Issues
and for all other matters in connection therewith.

It is of utmost importance that this commission is set up as soon as possible, especially
in that of our new constitution.

Please could you ensure that this issue is taken up.  Please let us know of any progress
that is made in this regard.

Thaw
Olive (OD and Training)



14 October 1994

re: Setting up the Comniission for Gender Equality

We note with some concern that there has been little talk of activating the Comnu'ssion
for Gender Equality that has been provided for in the new constitution.

We are aware, that there is some debate within the Women's Caucus around whether it
should be activated at all as gender should automatically be a key issue in every other
commission that is set

UP.

We feel, however, that it is of the inmost importance that the Commission is in fact set up
to ensure that gender is an issue at all levels.  'fhe Commision would serve as a
pressure group for all the other commissions to ensure that all gender-based inequalities
are addressed immediately.

The Commission for Gender Equality should not serve to relieve the government of a
gender "conscience" nor as a dumping ground into which all gender issues should then
be loaded.  Rather it should be an active force within government.  The Commission
should look into women's representation at all top levels in the country: starting with the
National Assembly and then moving through all the government ministries and
departments.  Are women playing active roles in setting up education and training
curricula for instance.

When women are adequately represented in all leadership structures, then perhaps the
Commisions work is done.

Yours sincerely

Davine Thaw Thaw
OLIVE (OD & Training)

cc: Ela Gandhi
Phumzfle Mambo-Ngcuka



PRETORIA BUDDHIST GROUP

Wednesday, 28 December 1994

Regarding your advertisement on page 2 of the Weekly Mail and Guardian of December 23 of
1994, I would like, on behalf of the Pretoria Buddhist Group, to respond to Theme Committee 1,
Topic 2:  Character of the State.

More specifically, I would like to address the issue of the relation between the state and religious
organisations.  This issue was discussed at an extensive series of meetings and conferences from
1990 - 1992, culminating in the drafting of the Declaration on Religious Rights and
Responsibilities at a conference held under the joint auspices of the World Conference on Religion
and Peace (WCRP) and the Institute for a Democratic Alternative in South Africa (IDASA) in
Pretoria on 22 - 24 November 1992.

My organisation is one of several that has endorsed this document and we would hereby like to
commend it to your attention.  A printout of the Declaration is attached for your convenience.  For
more information on how it was compiled and the spirit underlying it I would refer you to the
following sources:

Clasquin, M. 1994.  Religion, ethics and communal interaction in the new South Africa - the case
of the Declaration on Religious Rights and Responsibilities.  Missionalia. 22:1.  (April 1994).  pp
13-35.

WCRP-SA.  1993.  Believers in dialogue.  Introducing the South African Chapter of the World
Conference on Religion and Peace.  Krugersdorp: WCRP-SA.

MICHEL CLASQUIN
(secretary)

DECLARATION ON RELIGIOUS RIGHTS AND RESPONSIBILITIES

WE WHO SUBSCRIBED TO THIS DECLARATION

(a) understand, for the purpose of this declaration, a religious community to mean a group of
people who follow a particular system of belief, morality and worship, either in recognition
of a divine being, in the pursuit of spiritual development, or in the expression of a sense of
belonging through social custom and ritual;

(b) recognise that the people of our continent, Africa, belong to diverse religious communities;

(c) regret that in South Africa religion has sometimes been used to justify injustice, sow
conflict and contribute to the oppression, exploitation and suffering of people;

(d) acknowledge the courageous role played by many members of religious communities in
upholding human dignity, justice and peace in the face of repression and division;
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(e) are convinced that our religious communities can play a role in redressing past injustices
and the construction of a just society;

THEREFORE

(f) affirm the rightful and lawful existence of diverse religious communities and call upon the
state to recognise them and guarantee their autonomy;

(g) call upon religious communities to promote spiritual and moral values, reconciliation and
reconstruction, in accordance with their own teachings;

AND AFFIRM THAT

1. PEOPLE SHALL ENJOY FREEDOM OF CONSCIENCE

1.1 All persons shall be free to have and give expression to a system of values or religious
beliefs and practises of their choice, and no-one shall be coerced into accepting [keeping] or
changing their religious affiliation.

1.2 Everyone should respect and practise tolerance towards other people whatever their
religious beliefs, provided that the expression of religion shall not violate the legal rights of
others.

2. RELIGIOUS COMMUNITIES SHALL BE EQUAL BEFORE THE LAW

2.1 The state shall uphold the equality of all religious communities before the law, not
identifying with or favouring any, but shall consult and cooperate with religious
communities in matters of mutual concern.

2.2 Religious communities, singly, jointly or collectively, shall have the right to address the
state and enter into dialogue on matters important to them.

2.3 The state shall uphold the professional confidentiality of people who exercise a leadership
function in religious communities concerning any information acquired in the course of their
religious duties.

2.4 There shall be no discrimination on the basis of religious affiliation in employment practices,
except where religious affiliation is an essential job qualification.

3. RELIGIOUS COMMUNITIES HAVE MORAL RESPONSIBILITIES TO
SOCIETY

Religious communities should, within their respective teachings,

3.1 educate their communities in spiritual and moral values and promote these in society;

3.2 direct energies, talents and resources towards the service of their fellow human beings;
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3.3 direct their land resources to the benefit of the landless;

3.4 remain self-critical at all times and strive to eliminate discrimination based on gender, race,
language or social status in their own structures and among their members;

3.5 critically evaluate all social, economic and political structures and their activities;

3.6 ensure that people who exercise a leadership function in religious communities follow the
dictates of their consciences to avoid conspiring or colluding to violate the public good or
the legal rights of others.

4. PEOPLE HAVE THE RIGHT TO RELIGIOUS EDUCATION

4.1 Parents, guardians and religious communities have the primary responsibility for the faith
development of their children, and parental consent is required in all matters pertaining to
their religious instruction and worship in schools.

4.2 The decision about whether or not to offer religious education in state schools shall be
made by each local school community.

4.3 Schools that offer religious education may choose single-faith instruction in each of the
religions represented in the school, or the study of world religions, or both.

4.4 In the case of a single-faith curriculum, school communities should invite suitably qualified
persons from religious communities to give religious instruction to their own adherents.

4.5 Religious communities shall be entitled to establish and maintain their own educational
institutions at all levels.

4.6 Such institutions shall have the right to financial support by the state, provided that they
comply with the academic norms laid down by the educational authorities.

4.7 Public tertiary educational institutions should provide facilities for worship to all religious
communities with significant representation at the institution.

5. AND PEOPLE IN PUBLIC INSTITUTIONS SHALL ENJOY RELIGIOUS
RIGHTS

5.1 Members of the security forces, prisoners, as well as patients and residents in public
institutions, shall have the right to observe the requirements of their religions.

5.2 Such persons shall have access to spiritual care from their own religious communities.

6. RELIGIOUS HAVE THE RIGHT TO PROPAGATE THEIR TEACHINGS
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6.1 The propagation of religious teachings should be done with respect for people of other
religious communities, without denigrating them or violating their legal rights.

6.2 Such propagation should not take unfair advantage of anyone on the basis of age, physical
and mental weakness, economic need or any other vulnerability.

7. RELIGIOUS COMMUNITIES SHALL HAVE ACCESS TO THE PUBLIC
MEDIA

7.1 Every religious community shall have reasonable access to the publicly-owned
communications media and the right to establish its own.

7.2 To ensure such reasonable access and to avoid misunderstandings and intolerance, the
broad religious spectrum of society should be represented on all boards responsible for
religious media.

8. THE STATE SHALL RECOGNISE SYSTEMS OF FAMILY AND CUSTOMARY
LAW

8.1 The state shall grant legal status to systems of family and customary law of religious
communities with regard to marriage and its dissolution, the support of dependents and
succession.

8.2 The state shall recognise persons from all religious communities as marriage officers.

8.3 Marriages and dissolutions contracted under family or customary law should be registered
with the appropriate civil authorities.

8.4 People whose family or customary law has been granted legal recourse to the civil
authorities on issues of family law.

8.5 In the case of the dissolution of a marriage, recourse may be sought in civil law after the
avenues of family or customary law have been applied.

9. THE HOLY DAYS OF RELIGIOUS COMMUNITIES SHALL BE RESPECTED

9.1 Authorities and employers shall make reasonable allowance for people from all religious
communities to observe their religious holidays and says or times of worship.

10. RELIGIOUS INSTITUTIONS MAY OWN PROPERTY AND BE EXEMPT
FROM TAXES

10.1 Local authorities shall set aside adequate land for religious purposes, such as worship,
burial and cremation, and shall respect the religious integrity of these sites.

10.2 Such land shall be allocated to religious communities in terms of the needs of the local
population.
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10.3 Assets, religious objects and symbols imported and funds received by religious communities
for worship, education and works of mercy shall be exempt from taxation, and donations or
bequests for the above purposes shall be tax-deductible.

AFFIRMATION

We, the signatories to this declaration,

convinced that there is an urgent need for all religious communities and the state to accept and
implement the principles in this declaration;

trusting that this will contribute to better relations between the state and religious communities and
between religious communities themselves;

recognising that these principles will function within the framework of a Bill of Rights;

appeal to all religious communities to promote these principles everywhere.

PROPOSED CLAUSE FOR THE BILL OF HUMAN RIGHTS

1. All persons are entitled to freedom of conscience, to profess, practise, and propagate any
religion or no religion and to change their religious allegiance;

2. Every religious community and/or member thereof shall enjoy the right -

2.1 to establish, maintain and manage religious institutions and to that particular system of
family law recognised by the state;

2.2 to criticise and challenge all social and political structures and policies in terms of the
teachings of that religion.

RESOLUTION

This National Interfaith Conference resolves

(a) to submit the Declaration on Religious Rights and Responsibilities, together with the
proposed clause for the Bill of Human Rights, to the future constitution- and lawmaking
bodies to all political parties, and civic organisations;

(b) to circulate these documents to all religious communities and other organs of civil society,
requesting endorsement and/or response.

-----------------



PEACE, PROSPERITY AND DEMOCRACY FOUNDATION
FOUNDATION INFORMATION

The Peace, Prosperity and Democracy Foundation (PPDF) is a non-profit
organisation with its roots in the North West Province.  The Mission of the PPDF is to enable and
ower members of communities.  This is done in various ways:

By performing conflict resolution, especially facilitation and mediation; By developing and
offering training courses as needed;
By offering consultation and advice on structural change issues;
By providing clients with advice and assistance within our areas of expertise.

We are presently developing services in a number of areas, i.e. local government issues, an
affirmative action methodology and community training needs.  Our approach is to consult with all
interested parties before offering a service.  We are committed to the RDP.

The PPDF directors (listed below in alphabetical order) collectively have a considerable array of
talent and expertise;

James Ferreira (B.  Juris, H.B.A.) a businessman based in Rustenburg.  James has had extensive
legal experience, been a magistrate and held a senior position in a co-operative.  He has small
business expertise and during the recent elections he performed important mediations in tribal
authority areas in the North West.

Rob MacGregor (B.  Mil.  M.B.A.), an educator/trainer, based in Kierksdorp.  Rob is an
"Academy of Learning" franchises and is active in peace structures, Rotary, community
development structures and the church.  He wrote editorial copy on the April 27th election and has
served on the National Economic Forum.

Charles Ndabeni, an expert mediator, based in Mmabatho.  Charles was employed by the
S.A.C.C. and has worked amongst violence-wracked communities on the Reef and in
Bophutswana.

With reference to the invitation to the public to submit to the Constitutional Assembly, methods
whereby the broader public can participate in the making of our Constitution, the PPDF hereby
submits:

1 A five person committee should be appointed for every province in the country.  Its brief
should be to gather information from the general public in that province on what they want
to see enshrined in the Constitution.



2. These committees should sit for as long as necessary in every town and city in a province in
order to hear submissions from the general public in that town or city.  For practical
purposes, however, it may be necessary to limit the life span of the committees to three or
four months.

3. A member of the public may make a submission to the committee in the following manner:

A written submission must be made to the committee at least a week in advance of
its sitting in the place where the submitter wishes to testify;

The submissions may deal with the Constitution in its entirety or partly, i.e. on one
or more aspects only, if that is what the submitter desires;

The written submission is to be acknowledged and the submitter invited to testify
before the committee on a given day;

On the day of the committee's sitting, in a place readily accessible to and open to the
general public, submitters are to be called upon to provide the committee with a
maximum of ten minutes of oral input in elucidation of the written submission;

Once the oral submission is completed, the committee members may, at their
discretion, question the submitter for a further period of twenty minutes.

4. Once all the submissions have been heard, they must be summarised in a report under the six
Themes by the members of the committee and passed on to the relevant Theme Committee of
the Constitutional Assembly.  The commission must also provide an indication in the
summary of the relative weighting of every proposal made, i.e. is it a fairly common idea or
does it belong to the fringe.  No further comment  need be made.

5. The formation of the committees should be given the widest possible publicity in the press,
on radio and on television.        As soon as each committee has worked out its schedule,
that too should be given the same amount of publicity.  In seeking coverage, it is important
that small town and limited circulation newspapers, as well as specialist and other
publications, not be forgotten as a medium for informing the broader public of the work of
the committees and the dates and palaces of their sittings.

6. All media should be encouraged to provide the fullest possible coverage of the workings of
these committees, as well as to provide continuous coverage of constitutional matters in
general.  For example, series can be run in newspapers and magazines on the contents of
and comparisons between the constitutions of other democracies world-wide Constitutional
experts of various kinds can appear on radio and television talk shown to answer questions
or to debate issues.  The staff of the Constitutional Assembly should be able to provide
input to editors on these matters.



7. As each committee completes its work in a place, it should provide the local papers and
other media with a summary of the submissions made in order that they be publicised.

8. Organisations and individuals who have a particular axe to grind in the constitutional sense,
should moreover be encouraged to put these ideas to paper and then launch a campaign to
gather signatures in support of that idea in petition form.  Such organisations and
individuals should be given the longest possible timeframe in which to run their petitions
before the required date of submission to the Constituent Assembly.

9.     Finally, although we are aware that the Interim Constitution does not make provision for
the Constitution once formulated to be submitted to a referendum, we would urge the
Constituent Assembly to seek the means to hold a referendum in order to create a true
peoples' Constitution.



PEOPLE’S ENDEAVOUR
TO REFORM TAXES

18 January 1995

CONSTITUTION AND BILL OF RIGHTS - TAX AND FISCAL ISSUES

Please find enclosed a copy of our submission to the Commission of Inquiry into Taxation in South Africa, which is to serve
as part motivation for our proposed constitutional amendments and inclusions.  For the same purpose, a video tape has been
sent under separate cover.

Certain aspects of our proposed tax reforms involve what should be considered fundamental rights, and we therefore seek to
have these included in the new Constitution and Bill of Rights :-

1. That the imposition of a taxation penalty on an individual's or company's work and production is morally,
philosophically and economically wrong, and that this tax penalty should progressively increase at a higher rate with
increased work and production, is also discriminatory and therefore unconstitutional, and should not be allowed, and
that;

2. All persons, companies and associations are entitled to their own income, profits, property and inheritances without
tax, hindrance or denial by the State, and that;

3. There should be no income, profit, asset, capital gains or inheritance tax of any kind, of individuals or companies, so
that;

3.1 The private books and records of an individual or company may not be inspected by the State except in the
case of bankruptcy or treason, or as is reasonably necessary to audit consumption tax returns;

3.2 No books and records of financial transactions may be required by the State of any individual or company
except in the case of bankruptcy or treason, or as is reasonably necessary to audit consumption tax returns;

3.3 No balance sheet may be required by the State;

3.4 The State may require a transfer duty by stamps, or otherwise, on all deeds of or changes of title to the extent
of 5.0 per cent of the sale price, without which no title to property acquired may be valid, and such rate may
only be increased by a referendum and a two thirds majority vote in favour of such increase;

3.5 All disputes of money, collections, inheritance and claims amongst individuals, families, companies
and associations shall be subject to civil suit to which the State is no party;

3.6 Any official of the State or a company may he charged and tried for bribery or embezzlement on
presentation of proof before a court of law, and a warrant signed by the accuser, at which time
records may be examined by the court.



4. All businesses and their property, and the property of individuals are guaranteed safe from State
expropriation or seizure for taxes, or taxation based on the value of the property other than initial transfer
duty.

5. Freedom from all customs duties of whatever kind are guaranteed to the individual and companies, but that:

5.1 The State may charge a single rate consumption tax on all goods and services (excluding property),
not to exceed in total 30.0 per cent of the final value accrued from all points of sale, and that;

5.1.1 Such rate may only be increased by referendum and a two thirds majority vote in favour
of such increase;

5.1.2 No law may be passed or concession given that may discriminate against another trade or
professional practice, or grant favour so that any trade or practice may enjoy special
benefit;

5.1.3 It is incumbent upon the State to maintain an efficient and cost effective administration
so as to allow a low taxation rate.

5.2 In special circumstances, the State may impose an import duty on a specific commodity or
commodity type type, only so as to afford temporary protection for the establishment of it's local
production, and that this duty will be phased out over a period not to exceed five years.

6. That no business or person may be made to pay through taxation the keep of adult persons, who will not
contribute or suffer the taxation resulting from burdensome State offers of boons to voters, or the creation
of an indigent unemployed class supported by the State, but that;

6.1 Pensions of servants of the State and armed forces may be paid;

6.2 War wounds and damage may be compensated;

6.3 Famine and drought areas or areas suffering natural cataclysms may be relieved;

6.4 Displaced persons may be cared for temporarily;

6.5 Epidemics may be handled;

6.6 Chronic widespread diseases may be treated, but no free medical or mental services may be
underwritten by the State, or offered by the State, or governed by the State;

6.7 The State may require employers to maintain insurance and social security or pension arrangements
for their employees to prevent them from becoming charges on the State;

6.8 The State may run a lottery requiring only voluntary contributions to provide revenue for any social
relief programmes.



7. All funds and currencies and banking arrangements valid outside the State are also valid inside the State, and
no currency exchange controls of any kind may be imposed by the State or enforced for other States.

8. Prices and incomes, except those of State officers or employees, may not be fixed, regulated or restrained by
the State.

9. Rates of interest, bank rates and the extent of private or company loans may not be fixed by the State except
that the State may charter BANKING corporations which may act to curb inflation or deflation.

10. The State may not budget or spend more than is collected in revenue so as to place the country in debt, and
shall maintain adequate reserves.

The foregoing is offered as an initial draft to immediately make known our views to the Constitutional Assembly
for their consideration.  Further motivation, modification or expansion will be provided as part of an on-going
development process.

We further request to be timeously informed of all organised public fora where these issues may be discussed or
debated at any venue in the country, so that we in turn may participate in or contribute to the process.

We wish the Constitutional Assembly every success in this most important task, and offer our services in any way
that may be so requested or directed.

Michael Harrison Copeland
Chairman

PEOPLE'S ENDEAVOUR TO REFORM TAXES

THE ALTERNATIVE TAX SYSTEM

SUMMARY
We all reluctantly agree that taxation is necessary to cover the administration costs of Government, but need it be
so unfair, punitive, painful and destructive?  We think not.

We owe our current income profit based tax philosophy to Karl Marx who, in his book 'Das Kapital' (1867), wrote
'to each according to his need, from each according to his ability to pay'.  In short this means "to take from those
who work and produce, and give it to those who do not', and amounts to penalizing production.

There is a simple natural law which states "REWARD PRODUCTION'.  Failure to do so, and/or rewarding non
production, will result in NO PRODUCTION, and so, thanks to Marx, the eventual collapse Of the USSR and'our
declining western governments.  Of course this I aw could, and should, be applied to more than just taxation.



Income /profit based ta xes penalize production, savings and investments which are the fundamental requirements
for economic growth and job creation; the number one priority in our country Savings  are in fact penalized twice;
once when the original capital is earned, and then again when interest or dividends are received.

It is no wonder we have a savings rate of less than 1 per cent (one of the lowest in the world), and an
unemployment rate of greater than 60 per cent (one of the highest in the world).  The economically strong nations
of the world, all have high savings rates.

What we propose is a greatly simplified tax system that abolishes all income and profit based taxes for both
individuals and businesses, and replaces them with a Retail Consumption -Tax (Re!) on all goods and services.
This could be collected using the current 'VAT' system, (very complex and costly). or the old "GST' system;
whichever produces the highest NETT recovery rate.

All currently zero rated items and interest charged on individual credit would be included in the base.  Only rent
paid to landlords would be zero rated . The choice to spend and pay taxes or to save and pay none, ,would now be
yours; a refreshing change.

Consumption based taxes reward production
(you get to keep our whole pay cheque), encourage savings and investment, and thereby provide 'the necessary ca
y al for economic growth and job   creation.  They also create the incentive for individuals to work harder and earn
more.

It is individuals who pay taxes not businesses.  Taxing businesses is a futile exercise. as they simply pass all tax and
related Compliance costs (including the estimated R20 billion in tax "planning") onto the consumer in the form of
higher * prices Therefore the prices of goods and.services can include on average about 20 per cent in hidden' tax
costs.  This is the concealed regressive aspect of income based taxes that impact severely on the poor.

B t taxing businesses, SA goods and services become more competitive on world markets, and as a business tax
haven, a flood of foreign investment could be expected.

Contrary to popular belief, it is income taxes and not consumption taxes that hit the poor the hardest.  The RCT
system that creates employment and reduces prices, is the best one can do for the poor.  They need good jobs and
not unsustainable, degrading handouts.

Furthermore, by paying ng rebates equivalent to the RCT rate to those earning less than the
current  SITE minimum thresholds, the introduction on of the system will.result,in NO TAX BURDEN ON THE
POOR WHILE ALSO CREATING incentive AND OPPORTUNITY.  Even their WHOLE current VAT burden
would be removed.  These rebates would simply be added onto the employees wage by the employee, and then
claimed back on the monthly RCT return.  The loss in revenue so incurred would be less than that with zero
rated foods.

14 August 1994



TAX REFORM SUBMISSION

We have pleasure in enclosing our submission for due consideration by the Tax Commission.

We represent a growing grass roots movement of concerned citizens who believe that despite past reform
failures, there is an alternative to the established punitive, destructive and unfair income tax system.

The South Af rican taxpayers have been taking it on their chins for long enough, and we further believe the time
has come for them to stand up for their rights and do something

positive and effective about it.

This submission represents the earnestness of our intentions, and we sincerely trust that it will be favorably
received by

the Commission.

We wish the Commission well in it's task and offer any continued assistance and support as may be required and
directed.

MICHAEL HARRISON COPELAND
CHAIRMAN
PEOPLES ENDEAVOUR TO REFORM TAXES
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PEOPLES ENDEAVOUR TO REFORM TAXES

( P E R T )

TAX REFORM SUBMISSION

SECTION ONE - THE SITUATION

1,1  TERMS OF REFERENCE

These proposals are submitted to the tax commission in terms of the Minister of Finances, budget speech
(BS) of 22 June 1994, the Department of Finances' Budget Review (BR) chapter one paragraph 2.3.1 and
Government Gazette No. 15865.

1,2  PRINCIPLE TAX ISSUES AND STATISTICS

Examination of the statistics and statements contained in the documents mentioned in 1.1 above as well as
the South African Reserve Bank's Quarterly Bulletin of June 1994 (QB) and Public Finance Statistics of
South Africa 1946 1993 (PFS) , reveals the serious overall decline of our national economy.

Reference is made to the Government' Reconstruction and Development Programme (RDP) where the
proposals made in this submission will support the relevant key issues.

The issues which need to be highlighted are as follows:1,2,1 INDIVIDUAL TAXATION
Tax on individuals has increased as a percentage of total receipts from 15.4 per cent in 1981 to
39.0 per cent in 1993 (PFS page B-131) Real personal disposable incomes have declined from a
high of R4686 in 1980 to R4145 in 1993 (QB page S-129).

This has placed a very severe load on the individual tax payer whose families have also had to
cope with the resultant declining standard of living.

The high progressive income tax rate, coupled with fiscal drag, has had a particularly severe effect
on the relatively small middle income (salaried) group.  It is also a disincentive to work and
produce more.

USA Senator, Dan Quayle, said on Good Morning  South Africa'  on 12-08-1994 that he was very  pleased to
hear  THAT president Mandela is going to  reduce taxes. He also reported that President  Mandela said he
really wants to do that because he considers that the lowering of taxes would be the boost the economy needs to
get it going.  "This would send a very strong signal to the American Investor who wanted to know what was
going to happen over here before making investment decisions", Senator Quayle said.



There is an urgent need for a tax system that will broaden the tax base, reduce the burden on the individual tax
payer, be fair and reward production instead of penalizing it.

1*2.2 SAVING

Given the above scenario, it is no wonder that personal saving is low.

"The ratio of gross domestic saving to gross domestic product declined from 18 per cent in the second quarter of 1993 to
approximately 16 per cent in the first quarter of 1994. compared to an average of 23.1 per cent during the period 1981 to
199011. (BR paragraph 1.1.2)

"The discouraging effects of inflation and high rates of direct taxation on savings are cause for concern.  Contractual savings
flows of about 15 per cent of GDP, to insurance and retirement funds, are largely offset by credit extension by banks to

households .... Policies which strengthen the underlying economic growth trend must accordingly enjoy priority
during 1994 and 1995, including strict avoidance of measures which would tend to cut short the recovery". (BR
2.1.2)

Saving is a major index reflecting economic health.  Through increased saving and productive investment general
economic growth and job creation is facilitated.
A tax system is required that will promote economic

growth and employment.

1.2.4 BALANCE OF PAYMENTS

"The nett outflow of capital which started in 1985 continued up to the first quarter of 1994......... South Africa I s
gross reserves at the end of March 1994 amounted to R10.3 billion, equivalent to less than 6 weeks imports of
goods and services". (BR paragraph 1.1.6)

We need a tax system that will reverse the emigration flow of skilled and productive workers (and their capital),
promote exports and attract foreign investors.

1,2,5 TOTAL DEBT OF GOVERNMENT

The total debt of government continues to rise from R50,924 billion in 1987 to R192,125 billion in March 1994
(QB S-53).

"Government debt increased .... to a ratio of 48.7 per cent of gross domestic product at the end of March 1994.
Nearly two out of every ten rand received by the government now has to be used to finance interest payments on
the growing public debt" (QB pg 2).

This amounts to an interest on public debt of over R23 billion (BR pg 23-1) . Not only is revenue unable to service
this debt but additional loans are also needed to meet the growing budget expenditure.



For all intents and purposes the government could be considered bankrupt.

Government spending now stands at a high 33.82 per cent of GDP.

It is vital that government curb expenditure, not only to reduce the deficit itself and reduce the crowding out of the
private sector, but in order to reduce the total debt, at least as a percentage of the GDP.

A tax system is needed that will meet the necessary Government funding requirements and re-create conditions of
economic access and opportunity for all the people through the revitalization of the economy.

1.2.6 COMPLEXITY

The complexity of our tax laws is such that they are beyond the understanding of the vast majority  of our people.
Judging by the often conflicting opinions received, even the experts are confused.

Countless hours are spent in filling in tax forms and making decisions based more on tax avoidance than purely
good economic merit.

Vast sums of money are spent on tax consultants and legal services.  This is time and money that could be better
spent on productive purposes.

Actual total tax costs are hidden in this complexity, leaving the individual unsure of just how much of his hard
earned rand he is paying to taxes.

We need a tax system that is both simple to understand and transparent in its penalty.

1.2.7 AVOIDANCE/EVASION

Because of the complexity dealt with in 1.2.6 creating the opportunity, and motivated by an onerous progressive tax
penalty, it is not .surprising that many attempt to avoid declaring income.

In the USA it has been estimated that "tax cheats" deprive the state of 20 per cent of revenue due.  This necessitates more
payment from the honest citizens.

Due to our even more onerous tax rates than that of the USA (31 per cent top marginal rate as opposed to the SA 43 per
cent plus a 14 per cent VAT and furthermore our tax brackets are comparatively much lower) , it is not unreasonable to
expect our avoidance/evasion rate to be even higher.

There also exists a criminal underground economy whose operators obviously also fail to report income and hence
evade paying their share of taxes.  Again, more has to be paid by the law abiding citizen to make good their share.

We need a tax system that will ensure that all the people pay their fair share.

1,2,8   ADMINISTRATION

Funding of the finance department will cost the state RI.495 billion in this financial year, of which R620.3 million
goes directly to Exchequer financing (BR pg 23-1).



The complexity of our tax system as dealt with in 1.2.6 can be held responsible for the large cost of
collecting taxes.

We need a tax system that will be simple and economical to administer.

1.2,9   RECONSTRUCTION AND DEVELOPMENT PROGRAMME

The central theme throughout the RDP is that it be people driven, and that the private sector be encouraged to
share the Statels burden in it's implementation.

Contributions to the upliftment of all the people should be rewarded.

We need a tax system that will reward donations to  the RDP as well as registered non profit charitable, religious
and educational institutions.

1,3 SUMMARY

We need a tax system that will:-

3,1 Broaden the tax base, reduce the burden on the individual tax payer, be fair and reward
production instead of penalizing it.

3.2 Encourage saving and productive investment.

3.3 Promote economic growth and employment.

3.4 Reverse the emigration flow of skilled and productive workers (and their capital), promote
exports and attract foreign investors.

3.5 Meet the necessary Government funding requirements and re-create conditions of economic
access and opportunity for all the people through the revitalization of the economy.

3.6 Be simple to understand and transparent in its penalty.

3,7 Ensure that all the people pay their fair share.

3.8 Be simple and economical to administer.

3,9 Reward donations to the RDP as w ell as registered non
profit charitable, religious and educational institutions.

These issues will again be dealt with individually in section two.



SECTION TWO - THE SOLUTION

2.l TAX REFORM BASICS

Before embarking on our tax reform proposals, it is necessary that we examine a few basic issues.

2,1,1 PHILOSOPHIC BASICS

Philosophy is a subject which permeates all life's many and varied activities.  In depth studies of taxation
through numerous learned academic tomes, which cover every intricate detailed deliberation, will not result
in any workable solution if basic sound philosophical principles are not applied, or false principles are
adopted.

Having given this matter some considerable thought, we believe we have isolated the basic philosophical
principles which must be applied to the taxation conundrum in order to achieve a workable solution.

2.1.1.1 Reward production

A basic natural law simply states:

If you penalize an up statistic and/or reward a down statistic, you will get a down statistic.

From the viewpoint of taxation this also translates into ...

If you penalize production and/or reward
non-production you will get nonproduction.

overlooking this seemingly simple yet powerful principle, has led to the decline  of
governments worldwide. It is therefore vital that this principle be thoroughly
grasped and applied....

REWARD PRODUCTION AND PENALIZE NONPRODUCTION

For example,  if the objective is to  increase the  overall level of wealth in  the society  at large, the tax system
should not penalize wealth creation, but should encourage the production of goods and services which will in
turn generate more employment and hence the increased level of wealth required.

2.1.1.2 Bringing order to a confusion

This principle states that ...



To bring order to a confusion, all that has to be done is to use one stable datum to evaluate all the other random data
in the confusion.

The stable datum of "reward production,' must therefore be consistently applied in the evaluation of all issues to bring about a
successful resolution of the tax confusion.

It is again vital that this principle be thoroughly grasped and applied in order to obtain a rational tax solution.

There are no doubt those who will argue  that this is too simplistic.  There is however no known prerequisite
for complexity in determining validity and workability.  Those who promote complexity must surely seek to
personally profit from it at the expense of others.

2,1,1.3   False principles

In 1867 Karl Marx stated in his book "Das Kapital", his principle of Ilto each according to his need, from each
according to his ability to pay".

This concept of ',taking from those who work and giving to those who don't" has been popularized and adopted
as the tax philosophy of governments around the world.  It simply does not work and has led to the economic
decline and/or collapse of such governments.

A glaring example of this is to be found in the recent disintegration of the former USSR which
has left its states and satellites in absolute economic ruin and abject poverty.

The basic reason for this is to be found in the above Marxist principle being in contravention
of the natural law "reward production and penalize non production".

2,2 THE MARGO COMMISSION

We refer to the report of the Commission of Enquiry into the Tax Structures of the Republic of South Africa dated
20 November 1986 (Margo Commission).

The Margo Commission addressed exactly the same problems of taxation that we have today.  This is laid out on
pages 2 and 3 of the above report headed, "The Need and Purpose of Tax Reform".

As dealt with in section one of our submission, and by statistical analysis, it is plain that these problems have not
only continued through to today, but have in fact further intensified.

That Commissions recommendations, and what was adopted from them, fundamentally changed little of the existing
tax philosophies and structures.  We just got more of the same.

This is not a new occurrence in the history of tax reform.

The failure of the Margo Commission to remedy the situation must then surely indicate the invalidity of such
philosophies and resultant structures.

We believe that the Margo commission's failure stems from the following basic incorrect assumptions:-



2,2,1 Abandoning the Income Tax base

"The time is not ripe for abandoning income as the base for direct taxation" (Pg 12 paragraph 2. 8) i and "Good
reasons exist for using both direct and indirect taxes to raise a required level of revenue .... It therefore seems
sensible to conclude that both categories of tax should be used in future" (Pg 70 paragraph 5.16).

The taxing of income/prof its is a direct penalty on production and, in terms of the "Natural law" , it cannot be
supported.

It is, in terms of this law, better to broadly tax expenditure or consumption.  It would then not penalize production
and would encourage in consecutive order, saving, investment, growth and more production resulting in increased
employment opportunities; the prime objective in our country.

The increased production would then restart this cycle in an ever widening upward spiral, blossoming into
sustainable economic prosperity for all.

This is the fundamental philosophical and structural change,required to reverse our economic decline.

2,2,2 Extent and Speed of Reform

The commission accepted a statement in the Meade Report, ll[w]e cannot jump by one revolutionary movement from the
existing tax structure to a completely new one". (Pg 7 paragraph 1.34)

By gradiently replacing the existing income tax structure with a consumption tax, one would merely
be extending the adverse effects of penalizing production, which would result in a retarded recovery rate.

The explosive unemployment situation in our country demands bold decisive action.

Despite conservative opposition, we have led the world in our sweeping political reforms.  Why can't we do the
same with our tax system?

Given both our natural and people resources, there is no reason why the replacement of income tax with a
retail consumption tax, could not be the major factor leading to South Africa becoming one of the world's
beet examples of economic reconstruction and development.

2 .2.3  Popularity and Control of GST

at 12 per cent has become a most unpopular tax and there is evidence of extensive evasion of a type that cannot
easily be countered" (Pg 342 paragraph 21.98), and "The commission is satisfied however, that the GST system is
not suitable at higher rates" (Pg 342 paragraph 21.102).

The unpopularity of GST was more occasioned by the perception of it becoming a growing addition to an already
high income tax that was not being reduced, and so was just there to increase the total tax burden.

We believe that with GST totally replacing income tax, this perception would be reversed and evasion reduced.

Furthermore, with the resultant simplified tax administration, additional attention could be diverted to proper
control through more frequent field audits.



It is regrettable that the commission did not give more weight to the 1985 Australian tax reform moves where "The
issue of consumption tax was canvassed in considerable detail, and it was concluded that there was a strong case
for changing the tax mix in favor of indirect taxes thus enabling a substantial reduction in personal income tax
rates" (Pg 330 paragraph 21.26).

There is absolutely no reason why GST or a retail consumption tax could not be operated at higher rates on this
basis.

2.2,4  Regressive Concept

"On the other hand, sales taxes have the following disadvantages:

(a) The tax is generally regressive". (Pg 332 paragraph 21.35)

As dealt with in 2.2.1 above, a sales tax replacing income tax, would lead to greater saving, investment growth and
production.  This means more employment.

In view of our massive escalating unemployment rate where millions seek jobs, such issues as tax
structures, rates and regressive concepts must appear esoteric and irrelevant to those so effected.  They
simply have no money at all to pay whatever the taxes are that are levied.

In fact they would dearly love to be in a position to have to pay tax!

Who is, after all, better off?  The unemployed, starving and roaming the streets in a fruitless search for
work, or the employed having to pay say 21 cents of his or her rand in a retail consumption tax?

Ask any of those in the street and the answer will not be surprising.

A tax system that will create employment for the indigent cannot be considered regressive.  In fact
it in the direct taxation of income and the penalizing of production, that has led to their existing
plight.

2,2.5  GST Versus VAT

"If the recommendation to reduce the rate [of GSTI to 7.5 per -cent or less is not accepted, the
Commission recommends a change to an invoice VAT systemll. (Pg 342 paragraph 21.102)



This recommendation was primarily due to the consideration that the VAT system would be less
unpopular and would minimize evasion.

These factors can be negated with the rationale already put forward that this would not be the case
should a retail consumption tax totally replace an income tax.

The replacement of GST with VAT has incurred some enormous costs and complexities, and the
very re=1 advantages of GST have been lost:-

(a) ease of collection and fewer collection points.

(b) minimal refunds.

(c) lower level of record keeping

(d)  lower state administrative costs

There is nothing to preclude the implementation of the principle of a broad based consumption tax
replacing an income tax under the present VAT system, provided it is very broadly based.  This
VAT approach, as opposed to a IIGST" approach, would not be ideal f or the reasons stated in
the above paragraph.

"The ultimate [Australian] decision in favour of the consumption tax was motivated by the greater
complexity of a value added tax and thus the longer lead time required for its introduction". (Pg
330 paragraph 21.28)

Again it is regrettable that the Margo Commission did not follow the Australian example.

It is recommended that a retail consumption tax replace VAT.

2.3       TAX REFORM PROPOSALS

In the light of the foregoing, let us now examine the tax reform needs outlined in section one paragraphs 1.3.1 to
1.3.9 of this submission.

2.3.1 Basic Principles

We need a tax system that will broaden the tax base, reduce the burden on the individual tax payer,
be fair and reward production instead of penalizing it.

By replacing both company and individual income tax with a broad based retail consumption tax on all
goods and services, the above needs can all be met.



No one individual or business would enjoy an unfair advantage over another.  We would all be paying the same
basic rate and would no longer be penalized for working harder to earn more.

This implies, of course, that wealzhy or highincome individuals with large expenditure patterns would contribute
much more in total tax revenue and, and with basic foods zero rated, the truly indigent virtually nothing.

The zero rating of basic foods is a political concession and must be approached with extreme caution.  It
penalizes those that do work and produce with a higer rate, and is a loophole in the tax net that could be
exploited.

2.3.2 Encourage Saving and Productive Investment,

A consumption based tax will clearly encourage saving.  The more you save the less tax you pay.  Also there will be no more
"double taxation" on interest or dividends received.

The increased take home pay with the removal of PAYE would more than compensate for the required raised percentage rate
of a "total replacement" retail consumption tax.

Furthermore, as companies would no longer be paying company tax and Gross Domestic Fixed Investment is excluded from
the consumption tax base, they could reduce prices, invest in growth and increased production or product development and
training, in whatever proportion they deem economically necessary.  These are all positive factors which would no longer be
influenced by tax avoidance complications.

As stated so elegantly in the RE)P           (paragraph  4.4.6.1) "To bring about a more dynamic business
environment, the democratic state must develop measures to encourage increased productive investment, greater
investment in research and development, cooperation with small- and micro enterprise, work place
democratisation, and more open and flexible management styles."

As prices could be reduced and production increased, a transition to a retail consumption based tax could therefore also be
considered as  anti-inflationary.

2,3.3  Promote Economic Growth and Employment.

As already dealt with in 2.2.1 and 2.2.4, a total i7etail consumption based tax switch would greatly
enhance growth and employment.

The encouraged higher saving rate dealt with in 2.3.2 will create a pool of funds available at lowered
interest rates for business formation and expansion.

The small business man can in particular benefit from this.  Not only will he have more funds available for
cheaper loans, but he will not be bogged down with complicated tax reporting procedures.

This simply means more production of goods and services, more jobs and an increased level of average
wealth in society.



As stated in the RDP paragraph 2.2.4.2 "boosting production and household income through job
creation, productivity and efficiency, improving conditions of employment, and creating opportunities for
all to sustain themselves through productive activity."

The positive factors affecting company management  in 2.3.2 would also improve our competitive
position in the international markets, thus  increasing exports.

2.3.4 Emigration Exports and Foreign Investors

Reverse the emigration flow of skilled and productive workers (and their capital), promote exports and
attract foreign investors.

With the creation of employment, the violence in
our country can be expected to decrease.  The increased political stability and economic growth
prospects will not only stem the emigration of skills and capital but reverse them to a nett Immigration
inflow.

Such positive tax reform measures would also send very strong signals to the international community, and
foreign investment (with all its positive ripple effects) could be expected to increase dramatically. (See again USA
Senator Dan Quayle's comments in section one paragraph 1.2.1)

2.3.5 Meeting Revenue Recluirements and Creating Growth

Meet the necessary government funding requirements and re-create conditions of economic access and opportunity for
all the people through the revitalization of the economy.

To replace the personal, corporate, VAT and donations taxes for the 1994/1995 budget would require R85 billion in revenue
from a retail consumption tax.

The average personal income tax rate is 13.21 per cent, which when added to the current VAT of 14 per cent, would give a
total of 27.21 percent average total tax bill for the individual.

Please refer to a study done by Jo@in H. Qualls, Ph.D. of Manassas, USA entitled "The Impact of a National Sales Tax on the United
States Economy" dated August 16, 1991 (See pages 5 to 7 in the data section of this submission), wherein a national sales tax rate is evaluated and
calculated using various base models.

The base chosen in this study suggests a rate of  16.3 per cent.  Due to our high relative tax rate caused by high state expenditure, and
aggravated by massive unemployment (low per capita production), we could expect this rate to be somewhat higher in the South
African context.

Unfortunately, due to our limited time and resources, we have not been able to convert these studies into the South African context.

The following figures indicate how the consumption tax would replace all revenue from personal, corporate and value added taxes in
South Africa:-

94/54 personal and corporate tax =    R 56 billion
94/95 VAT = (BR Pg C.1)                     R 29 billion

TOTAL REVENUE REQUIRED R 85 billion



94/95 estimated GDE               =            R 393 billion
94/95 estimated value of imports =      R   82 billion
1'QB Pg S-95)                                           R  475 billion

94/95 less gross domestic
fixed investment            =         R  62 billion

(QB Pg S-95)
94/95 less estimated zero rated

basic foods                 =              R   6  billion
(7.3*i of total 193 PCE on food beverages and tobacco)
 1:QB Pg S-97)

TOTAL RETAIL CONSUMPTION TAX BASE R 405 billion

The retail consumption tax rate would have to be pegged at 20.99% to yield the R 85 billion required revenue.

Given that personal current income amounts to R 280  billion and that  direct taxes amount R 37 billion
(QB page S-113)  the average direct tax rate is  13.21%. To this (as an approximation) should be
added 14'6 VAT to give a "total effective" tax of 27.21%.

This would represent an effective 6 per cent reduction in the current "total effective" tax rate of 27.21 per cent.
This reduction is made possible by the broadening of the tax base.

The average person would immediately have 6 per cent more money which could either be spent or saved
according to his or her needs.

Ironically, the positive side of our unemployment situation is that a growing cycle of economic
revitalization has the potential of rapidly reducing the retail consumption tax rate and/or the budget
deficit and total public debt.

Reduced costs of tax collection have not been entered into this equation which should further effect the results
positively.

[Please refer to ADDENDUM and ADDENDUM TWO at the end of section two]

2.3.6 Simplicity and Transparency

Be simple to understand and transparent in its penalty.

A retail consumption tax is undoubtedly the simplest of all taxes to understand. what is more, the citizen is always
totally aware of the tax penalty on each purchase, and just how much the state is taking of his hard earned money.



This in turn would place an increased and healthy restraint on the State to limit public spending.

2.3.7 Ensure that all the people pay their fair share.

As previously dealt with in 2.2.3, the expected increased public acceptance of the fairness and equitability of a
retail consumption tax, will result in the inclination and incidence of evasion being reduced.

Opportunities for "tax planning" and avoidance are reduced to virtually nothing.

Informal sector transactions will be brought into the tax net to a greater extent with the increased rate and the
broader base of a retail consumption tax.

Furthermore, the criminal underground economy is also brought into the tax net as soon as they use their illegally
gotten gains to make purchases of goods and services in the legitimate sector.

These factors should greatly reduce the tax burden of the honest citizen.

As stated in the RDP, paragraph 1.4.23.5, ',improved and reformed tax systems will collect more tax without
having to raise tax levels (as the RDP succeeds, more taxpayers will be able to pay and revenue will rise)fl.

2.3.8 Be simple and economical to administer

Sales tax is much simpler to collect-. than income tax, which should result in substantial savings.

Initially some of the existing tax collection Infrastructures could be retained and used for the efficient policing of
the system.

2.3.9 Donation Tax Exemption and/or Deduction

Reward donations to the RDP as well as registered non profit charitable, religious and educational institutions.

This principle can, and should, be applied regardless of what tax system is in use.

A central theme of the RDP is that the private sector should be encouraged to discharge its civic duties towards
the upliftment and improvement of all its people.  In rewarding them for doing so by making such donations tax
exempt and/c)r deductible, the necessary encouragement would be supplied.

In this case too, the sales tax system is easier to control and monitor, and opportunities for evasion are reduced.

2,4 SUMMARY

The following tax reforms are proposed:-



(a) The abrogation of all personal and corporate income taxes.

(b) VAT to be replaced with a broad based retail consumption tax which would also replace the revenue
required from (a) above.

(c) Donations to registered non profit charitable, religious and educational institutions, to be tax exempt
and/or deductible.

For- the purposes of this submission all other taxes would, for the time being, remain the same.

The primary benefits of a broad based retail consumption
tax over income tax are as follows:-

(a) It is simple to understand, and administer.

(b) It rewards production rather than penalizing it.

(c) It gives both the individual and business the power of choice over using their money.

(d) It places public restraint on State expenditure.  The Government can no longer simply raise
taxes to fund its appetite for spending.

(d) It would help boom the economy by encouraging savings and productive investments.

(e) And most importantly, it creates employment.

2.5 CAUTION

As a grass roots movement, we have approached the tax issue from an objective perspective, and consider our
proposals as benefiting the broader national interest.

All. we ask is that these proposals be so judged according to their true merit, and without bias or fixed ideas.

In the current complex tax system, and possibly because of it, there exist special vested interest groups who enjoy tax concessions and
advantages which they would be anxious to protect.

Consequently such groups may well view our proposals, with its simplification, as a threat to their position, and therefore seek to invalidate them.

The failure of previous tax reform initiatives to provide workable solutions that actually bettered the situation instead of worsening it, could well be placed in their court.

Such groups are not always without considerable power and influence, so there will also be those who feel threatened by them, and consequently reluctant to speak out against
them.

The Commission is therefore cautioned to recognize such actions for what they are, and prevent vested interest groups from holding our country to ransom.

2*6 CONCLUSION



Section three contains supportive data which we were fortunate to obtain from sources in the USA that
share similar views to our own.

This consist of reports, news letters, circulars, media cuttings, two different video tapes and two very
valuable authoritative impact studies on the implementation of a National Sales Tax on the United States
economy.

The Commission may well be advised to have these impact studies placed into the South African context by
a suitably competent body.

The Commission is also urged to study the rest of the data section carefully.  It shows a large and growing
support for these proposals from Americans in all walks of life.  The similarity to our own situation is
remarkable; differences being more one of magnitude than character.

We appreciate having had the opportunity to submit these proposals and make known our considered views.
As a demonstration of our sincerity in believing these views vital to the bright future and prosperity of our
country, we offer, and would welcome the opportunity, to continue our support and assistance to the
Commission in any way it so requires and directs.

MICHAEL HARRISON COPELAND

FOR: PEOPLES ENDEAVOUR TO REFORM TAXES

ADDENDUM
With specific reference to paragraphs 2,3,5 Meeting Revenue Requirements and Creating Growth:-

It must be recognised that, due to our limited time and resources, the figures quoted in the above paragraphs do not accurately
reflect all the parameters that need to be taken into consideration in determining the retail consumption tax base and the rate
required to replace all VAT, personal and corporate income/profit taxes.  This rate may be higher than the 20.99 per cent
suggested.

Issues such as what constitutes capital investment rebates, what basic foods should qualify for zero rating, imputed rent.,
capturing avoidance/evasion revenue and the Informal sector are some of those requiring attention.

This needs a detailed study which we are still in the process of doing.  We will report our findings and recommendations to
the Tax Commission in due course.

What is stated :In our submission, and Is becoming increasingly clear, is the enormity of the extent of South African State
expenditure compared to that in other countries,, and the onerous tax burden this places on the individual productive South
African citizen.

The transparency of a retail consumption tax rate really brings this point home, and should spur the State into reducing it's
expenditure, and then into reducing the rate, at the first available opportunity.

This of course may not be entirely politically popular, but one cannot ignore natural laws and solid economic fact.



None of this invalidates any of the broad principles and recommendations contained in this submission.  In fact it only
strengthens them,

We believe this submission contains the only sustainable long term solution to the tax conundrum which will result in
economic growth and job creation, Let us start NOW I

MICHAEL HARRISON COPELAND
CHAIRMAN
PEOPLES ENDEAVOUR TO REFORM TAXES

ADDENDUM TWO
THE RETAIL CONSUMPTION TAX BASE.

The basic principle is that a Retail Consumption Tax (RCT) should be levied on all goods and services at the retail or "final
consumer" point of sale.

For this purpose we have used private consumption expenditure (PCE), consumption expenditure by general government, and
interest charged to individuals on credit facilities, as the RCT base. (See SARB Quarterly Bulletin page S-95).

The following figures are estimated for 94/95.

Private consumption Expenditure          = R244.129 billion
Consumption expenditure by Gen.  Govt. = R 86.439 billion
Individual finance charges on credit = R 28.630 billion

TOTAL    R359.198 billion

Note that the following are NOT included in the RCT base:-

Gross domestic fixed investment (GDFI) Corporate input consumption.
Long term insurance. (Savings).
Pension / provident fund contributions.
Investment in equities.  Investment in participation mortgage bands.
Property transactions (subject to transfer duties).

This results in a zero tax rate for businesses, and money thus saved (including that spent on tax planning - a total of approx.
R33.5 billion), could be used for reducing product prices, product research and development, raising wages, growth and,
most importantly, job creation.

The above factors would also apply to finance houses, and, coupled with increased saving, would allow interest rates to be
dropped.  This would further assist the establishment of new businesses (especially small businesses), growth and again job
creation.
.

2. CONCESSIONS



Any concession opens the door to abuse that can and will be exploited.  These therefore have to be approached
with caution and suitable control measures devised and instituted.  With the predicted economic recovery, the
situation should be re-evaluated from time to time.

As a political concession, and to address any alleged initial regressive impact (the subject of regressivity is further
dealt with in 5. of this addendum) , the following concessions could be considered

2,1 RENT

Residential rent paid to landlords as well. as owner occupied imputed rent is included in the PCE total.

As taxing imputed rent would not be feasible (or politically astute), and not taxing tenant - occupied
rent would also address the alleged regressivity of the RCT, the total rent could be excluded.

2.2 BASIC FOODS

The current list of basic foods that are zero rated for VAT purposes, could also be excluded from the RCT
base.  This would further address the issue of alleged regressivity.

The disadvantages of zero rating basic foods are that it creates a loophole for exploitation, and that it does
not specifically target the genuine needy.

2*3 LOW INCOME REBATE

As an alternative to zero rating basic foods, consideration should be given to the payment of a rebate
to those individual who currently earn less than the minimum SITE thresholds.

The total annual national value of all individual incomes that fall below these thresholds is currently
estimated at approximately R9.0 billion.

This could be paid as a monthly percentage of the individuals wage equal to the RCT rate, and would
therefore result in those individuals effectively still paying no tax.

The loss in revenue would be substantially less than that in zero rating basic foods as it only targets
the needy.  Also, as the benef it to the needy would  be greater,  this system could be considered

superior:  provided of  coarse a suitable method of identifying
those qualifying for the rebate can be devised.  Perhaps it is time we instituted a national register of
individuals and families requiring welfare along the lines established in other countries.

Further investigation is required.

2.4 DONATIONS

As dealt with in 2.3.9 of the submission, donations to the RDP as well as registered non profit charitable,
religious and educational institutions, should be tax exempt and/or deductible.



2*5  SOCIAL SECURITY GRANTS

To compensate these recipients for the difference between the current Vat of 14% and the proposed
RCT rate of 25% (see 3. below), it is suggested that social grants be increased by 11%.

Recipients should then further benefit from the price reductions resulting from the factors mentioned in
the second last paragraph of l., and also 2.3 above

3,   THE RETAIL CONSUMPTION TAX RATE

Using these preceding factors, the RCT base and rate for the! 1994/95 budget could be calculated as follows
:-

RC7' base per 1.                         = R359.198 billion
Less rent                                = R 17.425 billion
Less zero rated basic foods,       (or Low Income Rebate)
Fi 11.ooo billion

TOTAL     R330.773 billion

Note: The "Low Income Rebate" should correctly be considered as a deduction from revenue, and as
this would be based on only R9.0 billion and also on an effective rate that would be less than the
actual RCT rate, it would amount to a lesser loss of revenue.  For the purposes of this submission
we have taken the higher "zero rated basic foods" option.

Therefore should the "Low Income Rebate" be opted for in place of "zero rated basic foods". the RCT rate would be approximately a third of a
percentage point lower.

195)4/95 Estimated revenue required (BR Pg       C.1)

VAT = R 28.600 billion
Individual income tax = R 42.160 billion
Companies (including mining) = R 13.519 billion
Donations tax = R .025 billion
Plus 11% of Social Security Grants = R 1.240 billion

TOTAL = R 85.544 billion

Therefore in order to replace all  the above revenue  requirements for the 1994/95 budget, the R@.T rate would
need to be 25.86 per cent.

No allowance has been made for capturing the underground economy and non compliance.  It is anticipated that this could have a nett positive effect on the
revenue actually collected.



As can be seen from table 2 of the Katlikoff model (Pg 34 of the data section of the submission), the RCT rate decreases with economic improvement by
2.6 percentage points over f ive years (in the USA example) . Table 2 is chosen as, with the inclusion of State (Provincial) and local taxes, it more closely
approximates the SA situation.

Given our higher unemployment rate, it is reasonable to assume that the decrease in the RCT rate would be even more marked in the SA example.
Furthermore this can also be achieved whilst still reducing the deficit and national debt as a percentage of the GDP.  Please refer to the video submissions
and impact studies in the data section.

This is a highly desirable situation with very positive ripple effects.

4. COLLECTION

With the abolishment of PAYE, individual income and corporate tax returns, the administration and collection costs of taxes would be considerably simplified and
reduced.  The existing infrastructure and procedures for collecting VAT would be more than adequate to collect the RCT.

To avoid paying off all redundant staff, it is suggested that some excess Inland Revenue staff be initially
utilized to tighten control and reduce avoidance/evasion.  The! penalties for cheating should nevertheless be
made ''too terrible to contemplate".

It is anticipated that through public acceptance of the basic fairness of the RCT, the inclination to cheat will
be reduced, and anyway the opportunity is less than that with income/profit based taxes.  In the USA, where
47 states have a sales tax, compliance is estimated at 98 per cent.

Eventually, with the forecast economic growth, all excess staff should be encouraged to seek better
employment positions in the private sector, and so reduce State expenditure.

With the VAT collection system in place, it is possible to introduce the RCT without changing much of it.
Collection costs are higher and the tax is less visible with the VAT system as opposed to the IIGST" system;
both being major disadvantages of the VAT system.

It is proposed that businesses also be required to pay the!  RCT on all purchases of goods and services and
then claim rebates from the RCT collected.  It should be a basic principle that rebates should only be allowed
on bona fide business input costs, and not on anv personal expenditure or consumption in an effort to avoid
the RCT.

In this regard, consideration should be given specifically (but not only) , to excluding expenditure on food,
beverages and clothing.  A proportionate amount (maybe even all) of the RCT should be paid on company
vehicles and fuel purchases that are alsc) for private use.

The ideal collection system would simply allow bona fide exemption at the point of sale without the added
complexity of claiming rebates.  This saves costs for both business and State.  With a computerized tax
collection system it is possible to have comprehensive audit trails to control compliance.

5,   REGRESSIVITY



The commonly held belief that consumption or sales taxes are regressive, is probably one of the biggest tax hoaxes
ever.
It must- be bourne in mind that at the end of the day it is the final consumer that pays for all input costs; including
taxes ( R13.5 billion per anrium) and tax planning costs (estimated at some R20 billion per annum).  BuE;inesses
simply build these into the price of their goods and services.  On average this amounts to approximately 20 per
cent of the retail price.

Every time the State introduces a new or increased tax on businesses, this is just passed onto the consumer in the
form of higher prices, and this impacts the hardest on the poor.  As this tax is hidden, the poor are unaware of it,
and have been conditioned into believing that it is just "inflation or something", and beyond their control.

With the introduction of the RCT and the removal of all taxes on businesses, the costs of R33.5 billion would be
saved and used to retluce prices (or create jobs - see 1. in this addendum).

Furthermore it must be remembered that with the RCT the individual gets to keep his whole pay without SITE or
PAYE deductions.

A tax that is visible or transparent is highly desirable in that the individuals (especially the poor) are always exactly
informed as to how much of their money the State is taking, and can therefore raise objection to ever increasing
State expenditure; even to the point of saving instead of spending and thereby not paying tax.

IT IS INCOME TAX AND NOT CONSUMPTION TAX THAT IS
REGRESSIVE

Income tax penalizes saving twice. once when it is earned and then again when interest or dividends are earned.
Most economists will agree that low savings rates are attributable to this.  SA has one of the lowest savings rates
in the world.

Saving is required to generate capital for business creation and expansion and hence more employment.  As the
RCI' will be encouraging saving, it will be facilitating the creation of more jobs which is the best possible thing you
can do for the poor.  Not only can the unemployed now have increased prospects for getting a job, but low wage
earners can move up the ladder to better ones.

Furthermore, with the R33.5 billion in tax related costs saved as detailed above, the price of our exports become more
competitive on the world markets.  This should lead to a much improved national export performance which again
translates into more jobs.

In economic hard times it is the poor who suffer the most.  Should low wage earners seek to raise their income through
overtime or an extra part time job, they get to keep all the fruits of their l@abour.

Is it not more fair and logical in this fashion to shift taxes off from those who work the hardest (the poor) and onto
those who consume the most (the wealthy).

IT IS INCOME TAX AND NOT CONSUMPTION TAX THAT IS
REGRESSIVE



This is a very important issue, and the Tax Commission is referred to pages 44 and 45 of the data section of our
submission, as well as the video tapes supplied.

6,   CONCLUSION

This remains a broad outline of the major issues concerning our proposal for a RCT.  Further work still needs to be
done in finalizing the detailed mechanics.

The Commission is requested to use some of it's budget to finance an expert impact study on the switch to a RCT in
South Africa, and to bring over a respected economist from the USA, versed in these concepts, who can give a
personal input to the Commission.

In this regard, we have called for the credentials of Dr. Stephen Moore of the CATO institute in Washington which,
upon receipt, will be forwarded to the Commission for consideration.

MICHAEIJ HARRISON COPELAND
CHAIRMAN
PEOPLES ENDEAVOUR TO REFORM TAXES

THE IMPACT OF A NATIONAL SALES TAX

ON THE UNITED STATES ECONOMY

by John H. Quails, Pb.D.

August 16, 1991

with the decline in domestic private savings, resulted in a surge in foreign capital inflows to make up the difference.  Simply
put, as a nation we did not generate enough funds internally to satisfy both our private investment needs and our growing
budget deficit.  Foreign investment filled the gap.

Unfortunately, the only way for foreigners to obtain dollars to invest in the U.S. is to sell us more goods than they buy from
us in return.  When this happens, a trade deficit occurs.  In essence, foreigners find that U,S. assets are more attractive than
are U.S, goods -- they prefer investment in these assets preferable to consumption of U.S.-made goods, This is the so-called
"twin deficits" argument; the federal budget deficit gives rise to the foreign trade deficit,

Some analysts reject this "twin deficits" argument,, pointing out that Japan has a proportionally higher budget deficit, while at
the same time running a record trade surplus -- implying that they are investing a record amount of capital in other countries,
including the U,S.  However, this simply points out the importance of domestic savings in the equation.  Japants savings rate
is much higher than that of the U,S.  Their internally generated funds are of such magnitude as to fund a high level of
domestic investment, a large government surplus, and still export capital to the rest of the world, Such is the power of a
people that save,



There was another more insidious side effect from the lethal combination of a declining private savings rate and an exploding
government deficit.  Real interest rates (that is, interest rates adjusted for expected inflation) rose to and remained at
uncomfortably high levels.  This was necessary in order to induce foreigners to invest their hard-earned dollars in the U,S.

These high real interest rates, combined with the intricacies of the new tax cut legislation of the early 1980s. caused a shift in
investment toward very short-lived capital items and away from the sorts of long-term investments which have the most
substantial impact on productivity.  Thus, while the level of capital investment appeared reasonable during the 1980s. the
type of investment had changed, with more of an emphasis on quick payout, short time horizon items.

One potential solution to this problem is a reduction in the level and/or growth rate of government spending.  Unfortunately,
Congress has been wrestling with the deficit for over a decade now, with a singular lack of success,

The other possibility is an increase in the pool of domestic private savings -- i.e., an increase in the private savings rate.  The
most straightforward way to achieve this is through the elimination of the federal individual and corporate income tax,
replacing it with a national sales tax.

RATIONALE FOR THE NATIONAL SALES TAX

Remember the major tenet of the supply-side school -- taxation of an activity results in less of the activity being performed.
Thus, if we tax income, we get less income-producing activity.  In a like fashion, if we tax consumption, we would expect to
get proportion.ally less of it.  In effect, we would be diverting activity from consumption to saving and investment.

The complete replacement of the federal income tax, both individual and corporate, with a national sales tax would, in effect,
drop the marginal tax rate on income to zero, while increasing the realized cost of goods by the percent of the tax.  Thus,
income-producing activities would be encouraged, while consumption-related activi.ties would be discouraged.

What impact would this tend to have on the economy?  In theory, we would expect the higher level of investment to lead to
more produc.tivity and more economic growth.  The resulting higher level of the capital stock would tend to increase the
marginal product of labor, resulting in higher levels of employment at any given wage rate,

Abstract theory, while interesting in an academic context, is not sufficient to advance the policy debate in the political arena.
What is needed is a way of measuring the probable impact of a complete switch from the current system to a national sales
tax.

THE WASHINGTON UNIVERSITY MACROECONOMIC MODEL

The best way of measuring the probable impact of such a large-scale switch in the major source of federal government
revenue is with a comprehensive macroeconomic model of the U.S. economy.  In general, there are two types of models --
those designed for forecasting purposes and those designed for policy simulation.  Although forecasting models can be used to
analyze minor changes in policy, they are not ideal vehicles for the analysis of massive policy changes.  For technical reasons
having to do with their design and construction, they tend to take many years to settle down to a steady state condition.

Another problem in selecting the appropriate model to use lies in the basic economic philosophy of the model under
consideration, Many rnacroeconomists would agree that the U, S, economy is Keynesian in the short-run and neoclassical in
the long-run.  That l s j, government monetary and fiscal policy can alter the short-term path of the economy, but, in the long-
run, output is determined by the availability of capital and labor, as well as the existing state of technology.  A good example
of this would be in the way in which a model handles monetary policy.  In the short-run, a faster growth of the money supply



would be stimulative to an economy, raising real output as short~term interest rates dropped.  However, in the  long-run, a
faster money supply growth would only create more! inflation, as the output potential of the economy would bE!
unchanged.

The model selected for use in the national sales tax simulation iE; a variant of the Washington University
Macroeconomic Model (WUMM) called COREMOD.  COREMOD is a modification of WUMM, designed specif
ically to f acilitate simulation of the equilibrium ef f ects of changes in monetary and f iscal policies.  Both
COREMOD and WUI*L were built and are maintained by Laurence H, Meyer and Associates (LHM&A)t a St.
Louis-based economic consulting and forecasting firm, LHM&A performed the policy simulation that is described
in this paper.  Appendix A gives more technical details on COREMOD and its simulation properties.

POLICY CHANGES IN THE SIKULATION

The purpose of this study was to measure the impact of a ' comiplet(@ replacement of both the corporate and
individual income taxes by a national sales tax.  The first policy question which arises has to do with the specific
categories of goods and services which would be subject to the national sales tax.  This question is not trivial -- its
answer will determine both the actual efficiency and perceived equity of the change to a sales-tax based revenue
system,

The most obvious place to start was with consumer spending, as this is the largest component usually included in
state sales taxes.  However, not all items included in the personal consumption expenditure (PCE) category can be
taxed, In its reporting of GNP and its components, the government includes a category called "Housing Services",
which includes rent on owner- and tenant.occupied dwellings, Tenant-occupied rent is easy to understand; it is the
sum which renters pay landlords, However, owner-occupied rent is the amount which homeowners "pay
themselves" each month I--  imputed rent. In other words, it goes out of one pocket into  another.  Since it
would not be feasible (or politically astute) to  ask homeowners to pay a national sales tax on their "imputed
rent"  each month, it was decided to exclude the total rental component of  Housing Services from the tax.

This decision had the added benefit of excluding actual rent paid to landlords from the tax, which
partially.addresses the problem of the alleged regressivity of a sales tax, Unfortunately, as can be seen from the
table on the next page, this places the required national sales tax rate at almost 19 percent, well above the 16
percent range which was a desirable goal for the maximum rate.

Another possibility was to tax business purchases of goods, services, and capital equipment.  However, such a
decision would be unwise, for the following reasons:

A tax on purchased inputs, such as raw materials and businesf; services would give an unfair advantage to vertically
inte-grated conglomerates, since they could transfer goods and services without paying the tax.

A tax on capital equipment would discourage purchase.  Thii; would directly and adversely impact the only sure way
to im-prove the productivity and living standards of all Americans, Businesses don't pay taxes -- people pay taxes,
Businesses,, including corporations, are just conduits through which moneli flows.  Any time a business is taxed, it
passes this tax oil through to people -- its customers, employees, suppliers, and stockholders.  The evidence from the
experience with the value-added tax in Europe indicates that the primary incidence of a business transfer tax is on the



customers, with the fina'l incidence being on the consumer, However, because of the large number of intermediate
steps through which the products passes, the actual amount of the tax is disguised.  One of the fundamentals of a
national sales tax is that the exact amoun-. of the tax should be readily apparent to those who end up paying it.  This
is only possible if the tax is applied to the final transaction -~ i.e., when the consumer buys the good.

Other categories considered for inclusion in the sales tax base were residential investment and state and local purchases of
goods and services (excluding employee compensation), I4uch thought was given to excluding food purchased for off-
premise consumption (i.e., from grocery stores).  While this would further address the issue of alleged regressivity, it results
in an increase in the required tax rate of over two percentage points, as can be seen in the following table, based on actual
1990 data.  This table shows all of the possible combinations actually considered for inclusion in the base for the national
sales tax.

Total Income Tax to be Replaced = $587.7 billion

Item Amount (in $BB) Tax Rate

Total Consumer Spend, $31657,3 16,1%
- Total rent 54608
Taxable base #l $3el10,5 1819%
+ Resid. Invest, 222,0
Taxable base #2 $31332.5 17,6%
+ St. & Loc. G&S 273,2
Taxable base #3 $30605,7 16*3%
- Food off-prem. 4l5cO
Taxable base #4 $31190,7 18,4%
- Resid, Invest. 222*0
Taxable base #5 $2f968,6 1918%
- Sto & Loc. G&S 273&2
Taxable Base #6 $21695.4 21,8%

Option #3 was finally chosen, due to its closeness to the 16 percent rate considered to be a desirable goal. other combinations
could be used, with little or no impact on the aggregate results produced by the simulation.  Obviously, however, inclusion or
exclusion of specific items would have a large impact on the share of spending allocated to those items, as well as on the
perceived equity of the tax.

The exact answer as to the goods and services to be included in the base for a national sales tax is more of a political question
than an economic one.  The most important element, from the standpoint of COREMOD, is that capital investment not be
taxed, as that would be quite inimical to productivity.

RESULTS OF THE MODEL SIMULATION - INVESTMENT SRARE OF REAL GNP

In order to allow for a complete adjustment of the economy to the new tax policy, COREMOD was run for a 20 year period,
through the year 2010, The results of the simulation, quite frankly, exceeded initial expectations.  As expected, the investment
share of real GNP jumped, as can be seen on the chart below,



The next chart shows the year-by-year trend in investment and compares the base case simulation with the national sales tax alternative.

[ Ed’s note: Chart not able to be scanned in ].

Note that real business investment rises between $100 and $170 billion in any given year. (All dollar amounts refer to constant 1990 dollars,)

RESULTS OF THE MODEL SIKULATION - IMPACT ON THE SAVINGS RATE

The higher level of business investment is financed by an increase in the domestic private savings rate of almost
three percentage points, as can be seen in the following graph.

[ Ed’s note: Graph not able to be scanned in ].

This increase in the domestic private savings rate is sufficient to reverse most of the downward trend which
occurred during the 1980s.

RESULTS OF THE MODEL SIMULATION - IMPACT ON REAL CAPITAL STOCK

The higher level of capital investment has a profound effect on the net real capital stock of U.S. business, In essence, this amount,
shown on the graph below, represents the 1990 dollar equivalent of all the business structures, machinery, and equipment which 
used to produce the goods and services consumed in the U.S. and exported abroad.
[ Ed’s note : Grapgh not able to be scanned in ].

This higher level of capital stock enables American workers to work more effectively and produce eL higher level of goods and
services, in effect raising the productivity of the U.S, economy.

RESULTS OF TRE MODEL SIMULATION - IMPACT ON PRODUCTIVITY

In many people' s minds, capital investment is synonymous with automation, which in turn implies replacing workers with machines.
In actuality, this is emphatically not the case.  A higher level of capital investment raises the productivity of labor.  Given the same
wage rate, this means that a profit-maximizing business would hire more workers in order to increase its profits, In effect, the higher
level of capital investment in turn leads to more, not less employment.  The actual number of new jobs generated by the national
sales tax reaches 900.000 by the year 2000 and 1,600,000 by the year 2010, This is shown in the graph on the following page.



[ Ed’s note: Grapgh not able to be scanned in ].

RESULTS OF THE MODEL SIMULATION ~ IMPACT ON REAL GNP

The combination of more capital and more labor means that real national output, or real GNP, rises substantially after the introduction of a
national sales tax. As is shown in the graph below, real GNP is up over $200 billion by the year 2000 and up almost $400 billion by 2010w

[ Ed’s note: Grapgh not able to be scanned in ].

RESULTS OF THE MODEL SIMULATION - INFLATIONARY IMPLICATIONS

The argument is often made that a national sales tax would be inflationary, in that it would set off a wage and price
spiral.  In fact, imposition of a national sales tax would not impact the list prices of goods, as it would be added on in the
same fashion as state sales taxes are currently, at the point of sale.  In fact, the national sales tax actually results in a
small but significant reduction in the inflation rate, as is shown below.

[ Ed’s note: Grapgh not able to be scanned in ].

However, according to current government regulations, all sales taxes are included in measurements of the Consumer
Price Index (CPI), which is used to make cost of living adjustments (COLAS) in labor contracts and for social security
recipients, This leads to a problem in administration -- workers and recipients of government transf er payments would
be rewarded twice when a national sales tax is imposed:

· first, by the complete elimination of income tax withholding from their paychecks (or by the elimination of
filing estimated tax payments)

secondly, by the escalation of their incomes due to the COLA provisions

This would be patently unfair to those workers and transfer paymen-. recipients without full COLA protection.
Thus, some allowance will have to be hiade, In the model simulation, it was assumed that no COLA coverage
was allowed.  This could be most easily accomplished by changing the rules covering collection of CPI data to
exclude the national sales tax from the data.

RESULTS OF THE MODEL SIMULATION - FEDERAL BUDGET DEFICIT



The national sales tax simulation was constructed so that real (inflation-adjusted) federal government spending was kept
at a constant percent of real potential GNP.  However, since real potential GNP grew so much more because of the
national sales tax, real federal spending also grew considerably faster.

As an alternative to allowing this growth to occur, a simulation was run holding real federal spending to the same
absolute level as in the base case.  Thus, the resulting federal budget deficit was considerably lower, as is shown in the
chart below.

[ Ed’s  note : Grapgh not able to be scanned in ].

As can be seen, the federal budget deficit was cut by more than 45 percent, due to the replacement of the current income
tax system by a national sales tax, Over a 20 year period, the cumulative deficit was over $3.5 trillion lower
($3,507,300.000,000, to be precise), thanks to the national sales tax.

As an alternative to reducing the deficit, the national sales tax rate could have been cut, thereby putting more money in the
pockets of consumers, It would be interesting to see the rate reductions which could be achieved via this approach.

CONCLUSIONS

Based on the results of this initial work, the replacement of the current U.S. individual and corporate income taxes by a
national sales tax would result in faster economic growth, higher levels of employment, more business investment, higher
productivity growth, and an increase in the private savings rate.

In short, implementation of a national sales tax would go a long way toward rectifying the U.S,'s decline in international
competitiveness.

APPENDIX A

DESCRIPTION THE COREMOD POLICY SIMULATION MODEL

COREMOD was built by modifying the commercially available Washington University Macroeconomic Model
(WUMM) specifically to facilitate simulation of the equilibrium effects of changes in monetary and fiscal policies.

COREMOD shares much in common with WUMM.  In both models, short-ruii fluctuations in real GNP are
determined primarily by fluctuations in aggregate demand, while in long-run equilibrium, output is governed by the
availability of capital and labor as well as the existing state of technology.  The transition from the short-run to the
long-run is governed by an expectations-augmented Phillips curve which allows for a short-run trade~off between
unemployment and inflation but no long-run trade-off.  Indeed, in the long-run, inflation is determined primarily by
the rate of monetary growth,



In COREMOD, consumer behavior is explained by the "life-cycle" hypothesis, according to which household
saving is determined primarily by disposable labor income and household net worth, Investment is explained by a
neoclassical growth model in which equilibrium capital/output ratios are determined by real after-tax user costs of
capital, Government spending is erogenous with the exception of interest payments on the national debt, Exports
are determined by foreign income and the terms of trade, while imports are determined by domestic income and
the terms of trade.  Estimated values of the modelts key behavioral responses are taken from wumml

Line WUMM, COREMOD includes six classes of capital: consumers durables, owner-occupied housing, renter-
occupied housing, producersf durable equipment, nonresidential structures and business inventories.  The supply of
labor is specified to be an increasing function of the real after-tax wage, the personal saving rate is positively
related to the real after-tax rate of return, and capital flows from abroad depend upon interest rates in the U.S. rel-
ative to those abroad, Therefore, COREMOD allows for the possibility that the proposed implementation of a
national sales tax may:(1) reallocate investment among classes of capital;         (2) affect the flow of personal
saving available to support domestic  investment; (3) affect the flow of foreign capital available to support
domestic saving; and (4) affect the supply of labor.  In these regards, the treatment of a national sales tax in
COREMOD is quite thorough.

Relative to WUMM, COREMOD suffers no analytical disadvantages and offers three important advantages.  First,
the programming language in which COREMOD was developed renders easy the task of modifying the model to
accommodate the introduction of the specified national sales tax.  Second, the only erogenous variables in
COREMOD are the money stock, tax rates and government spending, the latter expressed as shares of potential
output.  Hence, implementation of a national sales tax requires only that a small number of tax rates in the model by altered.
No subsequent judgmental management of the model is necessary to ensure sensible results in simulation.. Finally, the short-
run dynamics of COREMOD have been intentionally specified to quickly dampen the oscillatory behavior that, in WUMM,
would obscure for decades any emerging equilibrium effect oo-' changes in the tax code.

THE ECONOMIC IMPACR OF REPLACING
FEDERAL INCOME TAXES WITH A SALES TAX

by Laurence J. Kotlikoff

Executive summary

This study examines the crisis in U.S. saving, its implications for the hationts economic performance, and the
contribution our current tax structure has made to the crisis.  A computer simulation model is used to evaluate a
proposal to raise U.S. saving by replacing all federal personal and corporate income taxes with a national retail
sales tax.  The f indings are quite dramatic.  The shift in tax structures is predicted, in the long run, to raise the
stock of U,S. capital by at least 29 percent and potentially by as much as 49 percent and to raise U.S. living
standards by at least 7 percent and potentially by as much as 14 percent,

A national sales tax would eliminate many of the distortions of current income taxes.  It would do away with
the differential tax treatment of corporate and noncorporate businesses, which distorts business decisions; of



capital gains and dividends, which affects decisions about retaining earnings; and of investment in equipment,
structures, and inventories.  A sales tax would also end encouragement of current relative to future consumption,
the tax exemption for health insurance premiums, and the work disincentive associated with the progressivity of
the present tax structure.

A national sales tax could be made progressive by combining it with a refundable tax credit.  Each household
could file a form requesting the tax credit and receive a check from the Internal Revenue Service equal to the
amount of credit for which the household qualified.
Laurence J. Kotllkoff Is a professor of economics at Boston University and a research associate of the National
Bureau of Economic Research.

Introduction

This study considers the impact on U.S. saving, investment, and growth of the total elimination of federal
personal and corporate income taxes in favor of a uniform national sales tax, The national sales tax would be paid
at the cash register by all consumers when they purchased goods and services from retail establishments.  Sales of
all goods and services would be taxed at the same rate,% Elimination of all federal income taxation in the United
States would end taxation of all capital income, including capital gains.  In the short run, the rate of the proposed
national sales tax would be roughly 17 percent, over time, as the replacement of the income tax by the sales tax
stimulated economic growth, the national sales tax rate would, according to the predictions of this study, fall to
11 percent.

A full switch to a national sales tax would represent a radical departure from current fiscal arrangements,
but nothing short of radical change will ever transform the tangled provisions of the income tax code into a clear
and simple system of taxation, A national sales tax might be the one tax that would have enough clarity and
simplicity to put an end to our politicians, constant, and very costly, tinkering with taxes.  In choosing a national
sales tax we also would finally be making a choice between taxing consumption and taxing income, and we
would be picking the tax base, namely consumption, that is most conducive to growth of saving, investment,
labor supply, and output,

Switching to a national sales tax from the income tax would also improve the efficiency of the economy
by eliminating a host of economic distortions that have arisen under our current tax structure.  Of course, a
national sales tax would introduce distortions of its own, but the net impact of replacing federal income taxes
with a national sales tax would, it appears, be a significant overall reduction in the misallocation of economic
resources.

There are two main arguments against a proportional national sales tax, The first is that it would reduce
the progressivity of the tax system.  The second is that an immediate switch from the existing tax system to a
national sales tax would lead to the shifting of tax burdens to older generations that have already paid income
taxes on their earnings and now would have to pay a second large tax on their earnings as they consumed them
during retirement,

The first concern--the lack of progressivity of a proportional national sales tax--has been overstated, because
progressivity has been measured in terms of annual, rather  than lifetime, income.  At some point, all income is
consumed, In any case, a national sales tax could be made progressive by combining it with a refundable tax credit.



Each household would file a form requesting the tax credit and receive a check from the Internal Revenue Service
equal to the amount of the credit for which the household qualified, The value of the tax credit could be fixed per
household, independent of the household's income, or graduated (made to decline as the household's income
increased), In addition, the value of the household credit might depend on the number of children and other
dependents in the household.

In principle, if the tax credit were set sufficiently high, the same degree of progressivity that characterizes
our current income tax system could be achieved with a national sales tax and a graduated refundable tax credit.
The need for, and the stigma associated with, our welfare system could also be eliminated.

The second concern associated with switching tax regimes, the shifting of greater tax burdens to the
current elderly, could be addressed by compensating them directly (e.g., by raising their Social Security benefits).

Rather than consider in detail all the arguments for and against a national sales tax, I will examine the
dimen~ sions of the current U,S, saving crisis and how our failure to save is affecting our rates of investment and
productivi~ ty growth.  Then I will address the saving, investment, labor supply, and output implications of a
switch to a national sales tax.

The crisis in U.S. savinci and Investment

In 1991 the U.S. net national saving rate was just 1.7 percent--the lowest rate observed in the post-World
War II period,' While 1991 was marked by recession, as Figure 1 shows, the U.S. saving rate had been below 4
percent for each of the previous six years.  In contrast, the U.S, saving rate averaged 9.1 percent between 1950
and 1970 and 8*5 percent between 1970 and 1980.

The saving rate is important because domestic saving# together with the saving invested in the United States by
foreigners, provides the funds that business uses to engage in investment--to purchase new machines, build new
factories, and the like, Economists refer to the stock Of COMputers, machines, factories, real estate, and the like
as capital stock.  Since capital and labor are the two primary  inputs to production, the larger its capital stock, the
larger will be the economyfs output and the greater will be the productivity of labor, since labor productivity is
measured as output per unit of labor.  Higher labor productivity translates into higher real wages.  So less saving
means less investment, less investment means less growth of capital stock, less growth of the capital stock means
less growth of output and labor productivity, and less growth of labor productivity means less growth of real
wages.

The national saving crisis has indeed produced a crisis in national investment.  Last yearts rate of domestic in-
vestment, 2.0 percent of net national product, set a dismal postwar record.  Since 1980 our domestic investment
rate has averaged 5.6 percent per year, compared with 8.2. 7.9. and 7.9 percent in the 1950s. 1960s. and 1970s,
respectively.  Thanks to the inflow of foreign capital, U.S, domestic investment did not decline during most of the
1980s as sharply as did U.S. saving.  In Figure 1 the rate of domestic investment is measured as the vertical
difference between the investment rate and the saving rate curves, That vertical distance reached a postwar high of
3.4 percent of net national product in 1987.  In that year, as well as in 1986t foreigners financed more investment
in the United States than did Americans.  The desire of foreigners to invest in the United States has, however,



waned, Since 1988 the rate of foreign investment in the United States has fallen, leaving the bulk of U.S. domestic
investment to be financed by meager U,S. saving.

Nations that fail to invest experience relatively slow growth in real wages.  Since 1970 the productivity of
U.S. workers has increased at just over 1 percent per year, which is only 40 percent of the productivity growth
rate recorded from 1950 through 1969 and only about a third of the Japa~ nese rate over that period, Labor
productivity ultimately determines how much firms will pay for labor, So the decline in the productivity growth
rate has meant a slower rate of growth of wages.  Since 1975 total compensation (wages plus fringe benef its) per
employee in the United States has increased, in real terms, by less than 3 percent, That is a very poor record
considering that in the 15 years before 1975 total real compensation per worker rose by 35 percent,

The Choice of Tax Base and Its ImRact on Saving

To understand the different tax bases available to government and how they affect saving decisions,
consider a government that wants to tax all output at a fixed rate (t) It can levy a tax at rate t on output as it is
sold by firms to the private sector, or 'It can levy a tax at rate t on the factors of production--labor and capital--as
they receive the proceeds from the sale of output in the f orm of wage income and capital income.  A third
possibility is to tax income recipients when they use their income to purchase goods and services or to acquire
assets (i.e., when they save).  Since what is saved is invested (i.e., saving equals investment). the hypothetical
government can also tax income by taxing consumption plus investment.

A little math helps to clarify the equivalency of those four ways of taxing output:

X = I + Xk = C + S. = C + I

where

X   = aggregate output or income,
I   = aggregate labor income,
Xk  = aggregate capital income,
C   w aggregate consumption (including government con-

sumption),
= aggregate saving,, and
= aggregate investment

Taxing output X at flat rate t is equivalent to taxing both and Y. at rate t. and both, in turn, are equivalent to
taxing C + S or C + I at rate t,

But there is no requirement that government tax all output either directly, when it is produced and sold, or
indirectly, when it is received as income or is used to purchase goods and services or acquire assets (finance in-
vestment).  Government can, instead, choose to tax only a component of income.  For example, it can choose to
tax labor income, but not capital income, Or it can choose to tax only one use of income, say consumption, but not
another, say investment,



If government chooses to tax consumption, it can do so directly, by taxing the purchase of goods and
services,, or indirectly, either by taxing income when it is received by individuals in the form of wage income and
capital income, but allowing a deduction (or subtraction) for the saving those individuals do, or by taxing wage
income at the personal level and capital income at the business level (before it is paid out), but allowing a
deduction at the business level for investment.  The equivalence of those ways of taxing consumption can be seen
from our simple identity: consumption (C) equals income (X) minus investment (S) , but it also equals Y plus the
difference between Y. and .I

In the United States we have attempted to tax consumption indirectly both by allowing deductions from
personal income taxes for certain forms of saving and by allowing full deductions from business profits taxes for
certain forms of business investment, Except for gasoline and other federal excise taxes, the federal government
has never attempted to tax consumption directly through a uniform national sales tax.  A national sales tax is the
most transparent method of taxing consumption.  Unlike David Bradfordfs proposed progressive personal
consumption tax, which would involve the filing of personal tax returns and thus could incorporate progressive tax
rates, a uniform national sales tax would tax the consumption of all Americans at the same rate regardless of the
level of their incomes or their consumption.2 That potential inequity of a national sales tax could be addressed
through the adoption of a household tax credit,

Given that government can tax consumption directly or indirectly and that it can do so at either progressive or
proportional rates, why would it want to tax only output that is consumed and exempt from taxation output that is
saved (invested)?  The answer is that a consumption tax provides more incentive to save (invest) than does an income
tax.  As X = C + S indicates, taxing output can be viewed as taxing saving as well as consumption.  Economists view saving,
not as an end in itself, but as a means of financing future consumption.  By taxing consumption and saving, an income tax
effectively taxes future consumption twice, once when households save funds for future consumption and again when they
engage in that consumption, Since current consumption is taxed only once, an income tax provides an incentive, at any point
in time, to consume more now and save less for the future.

Consider the case of an individual who earns $10.000 and faces a 20 percent income tax, Suppose the individual is
trying to decide how much of his $8.000 in after-tax income to consume this year and how much to consume next year.  If he
consumes it all this year, this year's consumption will be $8.000. Alternatively, if he consumes none of it this year, his
consumption next year could be $8.000 plus the after-tax interest income he might earn by investing his $8,000 for one year
and then paying income taxes on the interest earned.  Suppose the interest rate is 10 percent, In a year, an $8.000 investment
will earn $800 in pretax interest, of which 20 percent ($160) will have to be handed over to the government in income taxes,
So saving $8,000 this year will finance only $8,640 ($80000 + $800 - $160) in consumption next year.  The ratio of next
yearts maximum consumption to this yearfs maximum consumption is $8r6401 $8,000 = 1.08. Clearly, each dollar more that
is consumed this year means $1,08 less to be consumed next year,

If the income tax were replaced by a 25 percent consumption tax, a dollar more consumed this year would mean
$1.10 less to be consumed next year, implying a greater incentive to defer consumption under a consumption tax.  If an
individual spends all his $10.000 in income on this yearfs consumption, he'll end up consuming, after paying consumption
taxes, $10.00011,25 or $8.000. Alternatively, if the individual saves the entire $10,000 so as to maximize consumption next
year, he will end up consuming, after paying consumption taxes, $11.00011.25 or $8.800. So under consumption taxation the
ratio of next yearfs maximum consumption to this yearos maximum consumption is $Sosool$soooo m 1.1. Every $1.00 of
additional consumption this year means $1.10 less to be consumed next year,

In addition to providing better saving incentives, a consumption tax produces a one-time intergenerational redistribution from
older generations to younger and future generations.  That redistribution lowers aggregate consumption and raises national
saving.  The intergenerational redistribution occurs because older generations pay a larger share of consumption taxes than



they do of income taxes.  And intergenerational redistribution lowers aggregate consumption and raises national saving
because older generations, whose members are closer to the ends of their lives, have a greater propensity to consume than do
younger generations.3 Thus, the proposed change in the tax structure would transfer resources from generations with high
propensities to consume to generations with low propensities to consume.

The Legacy of Tax Flip-Flops
A-Hybrid U.B. Tax Structure

Over the past dozen years we Americans have had a great penchant for reforming our tax system, We did so in 1981,
19820 19840 1986. and 1990. and we may well do so again in 1993.  We seemingly cannot decide whether our taxes are too
high or too low, too progressive or too regressive, too replete with loopholes or too devoid of incentives.  In addition, we seem
unable to make up our minds whom--business or individuals--or what-~income or consumption--we want to tax, And we
cannot decide whether to tax all components of a given tax base, such as income from dividends and income from capital
gains, at the same rate,

The products of that indecision are four, First, in reforming every couple of years the previous tax "reform,," we fall
to give any one set of tax incentives enough time to produce its intended result.  Second, the prospect that a given tax
incentive will be eliminated in the near future limits its effectiveness.  Third, by continually changing taxes, we destabilize the
overall economy or, at least, important sectors of the economy.  Fourth, we enact partial, rather than full, reforms with the
result that we arguably end up with a worse tax system than the one with which we started.

In 1981 we attempted to move the tax structure toward consumption taxation, not by taxing consumption directly, but by
taxing income less investment, which, as indicated above, equals consumption, Our method of trying to tax the difference
between income and investment involved increasing the tax deductibility of business investment.  But in trying to provide
those deductions, via the investment tax credit and other features of the Accelerated Cost Recovery System (ACRS). we went
overboard.  The result was a system that provided, in many cases, deductions that were too large and, consequently, too
expensive in terms of lost revenues.  As a result, we scaled back the ACRS with the Tax Equity and Fiscal Responsibility Act
of 1982 and the Deficit Reduction  Act of 1984.  Then, in 1986, we completely reversed course by passing the Tax
Reform Act, That new law reduced tax deductions for business investment to levels that were less generous than
those available before enactment of the ACRS.  The see-saw pattern of investment incentives led to overexpansion
of certain sectors, such as real estate, in the early 1980s followed by a crash in the late 1980s, That explains, for
example, the empty high-rise office buildings we now see in most major cities of the country.

In addition to destabilizing specific sectors of the economy, tax legislation of the 1980s (as well as the
1970s) has left us with a hybrid federal personal tax structure, with some f eatures appropriate to an income tax
and some appropriate to a consumption tax, The prime example is our treatment of tax-favored saving accounts,
including IRAS.  KEOGH accounts, 401K plans, and employer-provided pension plans.  Because funds placed in
those accounts are deductible from personal income taxes, those accounts afford consumption tax treatment (the
taxation of X - S) to saving.

The problem is that to truly tax output less saving (i.e., consumption), the government must permit
deduction from income of net saving only (gross saving minus gross borrowing). not simply gross saving, But to
ensure that households deduct only net saving, the government must require them to add to their taxable income
any borrowing they do, be it in the form of a home mortgage, a car loan, or an outstanding credit card balance.
The federal government has failed to do that.



The following distortions, which are contained in the current tax system, would be eliminated by switching
to a national sales tax:

& the differential tax treatment of corporate and noncorporate business that distorts business ownership
and control decisions;

* the differential tax treatment of capital gains and dividends that distorts firmsf decisions about retaining
earnings and prevents investors from selling shares of stock that have accrued capital gains;

* the encouragement of current relative to future consumption (the tax on saving) associated with the
taxa~ tion of capital income;

* the differential tax treatment of investment in equipment, structures, and inventories;
the work disincentive associated with the progressivity of our present tax structure;

* the distortion in corporate financial structure due to the deductibility of interest payments and the non-
deductibility of dividends; and

* the tax-exempt status of health insurance premiums.

The distortion of labor supply incentives associated with income taxation would also be eliminated by the
proposed tax shift, But a national sales tax would distort that margin of choice as well: the larger the national sales
tax, the less consumption could be purchased for each dollar earned, So the incentive, at the margin, to earn more
in order to consume more is reduced, Because both the national sales tax and the income tax distort labor supply
incentives, one needs to compare the efficiency gains from eliminating the income taxfs distortion of labor supply
with the efficiency losses caused by adding a national sales taxes distortion of labor supply.  There is good reason
to expect the tax shift to result in a net reduction in the distortion of labor supply, A national sales tax would
extract a large share of its revenues from older people, many of whom are retired.  As a result, the total tax that
would need to be collected from working generations would be smaller under the national sales tax than it is under
the income tax.

Simulating the switch from Income Taxation
to a National Sales Tax

The Auerbach-Kotlikoff computer simulation model can provide some sense of the potential effects on
saving, investment, and growth of shifting to a national sales tax (a more detailed summary of the model is
provided in the appendix),

In simulating the switch from income taxation to a national sales tax, one needs to specify the economyfs
initial position as well as the way the tax change takes place.  Assume that the economy has a 15 percent
proportional income tax and a 14 percent sales tax.  The 15 percent income tax figure is based on the 1991 ratio of
the sum of federal, state, and local personal and corporate income taxes to net national product, Of the 15
percentage point tax rate, 12 points are due to federal income taxation.  In the simulations, the 12 percent federal
income tax rate is eliminated in favor of a national sales tax.



The 14 percent initial sales tax figure is based on the 1991 ratio of the sum of federal, state, and local sales and excise
taxes to total personal consumption.4 In the simulations, the national sales tax is added to the 14 percent initial sales tax to
determine the total sales tax.  Initially, the 15 percent income tax and the 14 percent sales tax are used to finance government
spending as well as to pay interest on the government debt, The level of government debt is initially set at 50 percent of
output, During the transition to a national sales tax, the level of per capita government debt is held constants In addition to
those features of fiscal policy, the economy is assumed to have a pay-as-you-go Social Security system with a 15 percent
payroll tax rate,

Findings

Table 1 shows the transition path of the economy that results from replacing in year 0 the modelfs 12 percent rate of
federal income taxation with a national sales tax, while maintaining a 3 percent rate of state and local income taxation.  The
new national sales tax rate is set at the level needed, in conjunction with the preexisting 14 percent sales tax and the 3 percent
state and local income tax, to continue to finance the same level of government spending as well as pay interest on the
government debt, The first row in the table indicates the economyfs initial (year 0) position.  With no change in tax policy, the
economy would remain in that position through time.  Annual saving rates, annual interest rates, and tax rates are measured
in percentage points.  The units of measurement for the other variables are arbitrary, so each of those variables is described in
terms of an index that has an initial (base-year) value of 100,

Initially, the economy features a 2.5 percent saving rate, a per capita capital stock of 100, a per capita labor supply of
100. a level of per capita output of 100. a real wage rate of 100. a real interest rate of 10,0 percent and a zero national sales
tax rate, The 2,5 percent saving rate is close to the current U,S. rate of saving, and the 10.0 percent real interest rate is close
to the annual real rate of return that has been earned, on average, on the U.S. capital stock in the postwar period,

The remaining rows in Table 1 show how each of the variables reacts to the introduction of a national sales tax, The
major responses to the tax change are as follows:

Table 1
Results of Simulating an Immeffiate Switch from Federal Income Taxation
to a National Sales Tax

Capital Labor National
Savings Stock supply output Wage Interest Sales

Year Rate Index Index Index Index Rate Tax Rate

0 2.5 100 100 100 100 10.0 0.0

1 7.6 100 104 103 99 10.3 17.4
2 7.2 102 104 104 99 10.1 16.7
3 6.9 104 104 104 100 10.0 16.2
4 6.6 106 104 104 100 9.8 15.8
5 6.4 108 104 105 101 9.7 15.4

10 5.3 115 103 106 103 9.2 13.9



20 3.9 123 102 107 105 8.6 13.3

60 3.0 128 101 107 106 8.3 11.3

90 3.0 129 101 107 106 8.3 14.3

15@ 3.0 129 101 107 106 8.3 14.3

Ine capital stock, labor supply, output, and wage figures are indices of the per capita values of those variables.
"Year 150 is the final steady state.

* An immediate and dramatic increase, from 2.5 percent to 7.6 percent, occurs in the economyts saving rate.
While the saving rate gradually declines after year 1. it remains above 5 percent through the 10th year of the
transition.  The long-run (year 150) value of the saving rate is 3.0 percent--20 percent greater than the year 0
value.

* Investment, and therefore capital stock, increases.  By year 150 the switch in tax regimes leads to a 29
percentage point increase in per capita capital stock.  The increase in capital stock is gradual; only about one-half
of the ultimate increase occurs in the first 10 years of the transition.

The increase in capital stock raises the productivity of workers and thus their real wage.  In the long run, real wages
are 6 percentage points higher than they are initially.  The new tax policy also lowers the return on capital.

The real interest rate falls by almost 2 percentage points in the course of the transition.  Although the real wage
ultimately ends up 6 percentage points higher than it would have been without the tax change, for the first few years
of the transition the real wage actually falls by I percentage point because agents respond to the prospect of higher
real wages and higher shortterm real interest rates by increasing their labor supply, In the short run, before capital
stock has had much of a chance to increase, there is an increase in the supply of labor relative to the supply of
capital.  As a result, labor in the first few years of the transition becomes relatively abundant, ' meaning that the price
it can command in the market--the real wage--falls.  Eventually, as the interest rate falls, the incentive to work more
in order to save more and receive higher rates of return on the additional saving diminishes.  As a result, labor supply
declines.  In the long run, the supply of labor is only I percentage point greater than it is in year 0.

* An increase in the per capita level of output results from changes in the supplies of capital and labor.  Between
year 0 and year 1. there is a 3 percentage point increase in output.  In the following 10 or so years the switch in the
tax structure raises the economyts growth rate by six-tenths of 1 percentage point per year, In the long run, the level
of per capita output is 7 percentage points higher than it is in year 0.

* The year 1 value of the national sales tax rate is 17.4 percent.  But the rate declines through time, and its value
ends up at 14.3 percent in the long run.  The tax rate can decline because the growth of the economy permits a higher
level of consumption and thus produces a higher consumption tax base.  In addition, the reduction in the interest rate
lowers required interest payments on the governments debt,



To summarize the findings in Table 1, the simulat!..-)-,i of a switch to a national sales tax produces a significant increase in
saving, capital accumulation, the real wage, and the level of per capita income* Although the dynamics are  nonlinear
(e.g.. labor supply first rises and then falls). all the results make intuitive sense.

Table 2 repeats the simulation run of Table 1 except that it eliminates state and local as well as federal
income taxes and replaces all those taxes with a national sales tax.  As a comparison of the two tables indicates,
replacing all income taxes leads to larger long-run increases in capital stock, the real wage,, and the level of per
capita output than does simply replacing federal income taxes.  For example, in Table 2 the long-run increase in
the capital stock is 37 percentage points compared with 29 points in Table 1, The greater grovth of output means
that the national sales tax rate can fall even faster.

Table 2

Results of Simulating an Immediate Switch from Federal, State, and
Local Income Taxation to a National Sales Tax

Capital Labor National
Saving Stock Supply output Wage Interest Sales

Year Rate Index Index Index Index Rate Tax Rate

0 2.5 100 100 100 100 10.0 0.0

1 8.9 100 105 104 99 10.4 22.8
2 8.5 103 105 105 99 10.2 22.0
3 8.1 105 105 105 100 10.0 21.4
4 7.8 107 105 105 101 9.8 20.8
5 7.4 109 105 106 101 9.6 20.2

10 6.1 119 104 107 103 9.0 18.1

20 4.3 130 102 108 106 8.3 16.0

60 3.1 137 101 109 108 7.9 14.8

90 3.1 137 101 109 108 7.9 14.7

1501, 3.1 137 101 109 108 7.9 14.7

The capital stock, labor supply, output, and wage figures are indices of the per capita values of those variables.
Year 150 is the final steady state.



]Maintaining a Constant National Gales Tax Rate

As an alternative to having the national sales tax rate decline through time, we might want to have a tax
rate that was constant through time.  Ifve used the model to simulate such a policy and found that if the tax rate
is set equal to 16 percent, the model produces deficits in the short run, since the additional tax revenue raised
with the 16 percent tax falls short of the loss in revenue occasioned by eliminating the 12 percent federal income
tax.  Over time, the growth of output and the consumption tax base associated with the reform raises the amount
of revenue collected by the 16 percent tax.  That permits the full retirement of the additional debt that is issued in
the short run.  In the constant-tax-rate simulation, the long-run capital stock and output levels are 27 and 6
percentage points higher, respectively, than their year 0 values, Those long-run increases may be compared with
the 29 and 7 percentage point increases of Table 1.

Are the Results Reasonable?

Given the magnitude of the modelis predicted response to a switch to a national sales tax, one might ask
whether the results are really plausible or simply reflect some extreme assumptions about labor supply and saving
behavior, Actually, the labor supply and saving responses assumed in the model are quite conservative.  They are
certainly well within the ranges of response that have been estimated in the empirical economics literature.  In
addition, the lifecycle used is the basic bread-and-butter model of neoclassic cal economics.7

There is, however, one feature of the model that may make the transition occur faster in the model than it
would in the real world: the modelis assumption that new capital can be immediately added to the existing stock
of capital without the incursion of installation costs, As discussed elsewhere,& the addition of installation costs
would slow the transition but not alter the magnitude of the long~run change in any of the economyos variables.

Another issue, which has not yet been addressed, is the progressivity of the income tax that is to be replaced.  The
model can handle progressive as well as proportional tax rates, In the case of a progressive income tax, the degree
of progressivity of which is roughly comparable to that-of the present U.S. income tax, the year 0 position of the
economy from which the transition begins has a 2.2 percent, rather than a 2.6 percent, saving rate, a per capita
capital  stock that is 18*1 percentage points smaller, a per capita labor supply that is 5.2 percentage points smaller,
a per capita output level that is 8.6 percentage points lower, a real wage that is 3.5 percent lower, and an interest
rate of 10,4 percent rather than 9,4 percent.  Since the switch from the progressive income tax to a proportional
sales tax produces the long-run outcome indicated in the last row of Table 1. the saving, capital accumulation, and
growth ef~ fects of the tax change are all magnified by assuming that the initial income tax is progressive.  For
example, the long-run increase in per capita capital stock is 49 percentage points, and the long~run increase in per
capita output is 14 percentage points.

The Impact on the Initial Elderly

Although switching to a national sales tax has a lot to recommend it, its advantages do not include the
treatment of the initial elderly who, as mentioned, end up paying much more in consumption taxes than they would
have paid in income taxes.  For example, in the simulation of Table 1. the oldest elderly in year 1. those who are
age 55. suffer a 17 percent decline in their final yearts consumption, There are different ways to avoid, or at least



mitigate, redistribution away from those who are old at the time of the switch. one is to make additional transfer
payments to the initial elderly by, for example, raising social security benefits.  The problem with making transfer
payments to the initial elderly is that those payments will lead the elderly to consume more and the additional
consumption will limit the increase In saving and capital accumulation.

Table 3 shows the transition arising from an immediate switch to a retail sales tax, with governmental
transfer payments to all generations alive at the time of the transi~ tion to ensure that no generation is made worse
off by the tax switch.  The transfer payments are, of course, largest for the oldest generations alive at the time of
the tax switch, since they do not benefit as much from the elimination of income taxes as do younger generations,
While of compensation of the initial generations limits the additional saving generated by the sales tax,, there
remains, none~ theless, a substantial saving response.  According to Table 3. there is a 20 percentage point
increase in the economyfs long-run capital stock.  Although that is less than the 29 percentage point increase of
Table 1. it is still quite substantial.  With the compensation scheme in place,, the long~ run increase in per capita
income is 6 percentage points (compared with 7 points with no compensation), If we replace all income taxes
(state and local as well as federal)

Table 3

Results of sinmulating  an Immediate Switch from Federal Income Taxation to a
National Sales Tax with Full Compensation Paid to the Initial  Elderly

Capital Labor National
Saving Stock Supply output Wage Interest Sales

Year     Rate Index Index Index Index         Rate Tax Rate

0 2.5 100 100 100 100 10.0 0.0

1 5.9 100 104 103 99 10,2 16.9
2 5.7 101 104 103 99 10.1 16.4
3 5.5 103 103 103 100 10.0 16.1
4 5.4 104 103 103 100 9.9 15.8
5 5.2 105 103 104 100 9.8 15.5

10 4.5 110 103 105 102 9.5 14.4

20 3.7 116 102 105 103 9.1 14.2

60 2.8 120 102 106 104 8.8 12.4

90 2.8 120 101 106 104 8.8 12.4

150b 2.8 120 101 106 104 8.8 12.4



and also compensate the initial elderly, the long-run increase in capital is 33 percentage points, rather than the 37 percentage
points given in Table 2. and the long-run increase in per capita output is 8 percentage points, rather than the 9 percentage
points given in Table 2. To sun~ marize, we can compensate initial generations as we switch to a national sales tax and still
make future generations significantly better off.  That reflects the inefficiency of an income tax structure relative to a
consumption tax structure.

CONCLUSION

Our nation is facing a grave crisis with respect to its rate of saving.  We are saving at record low levels, and

unless we start saving more, we will continue our slide toward second-class economic status.  A shift to a
national sales tax has the potential for dramatically increasing our saving rate.  It would do so by improving
incentives to save.  The distortion of saving behavior is so great under our current system of income taxation that
it appears that we could switch to consumption taxation, fully compensate the initial elderly for their higher tax
burden, and still end up with much higher rates of saving and capital accumulation and a higher level of per capita
income.

Appendix: The Auerbach-Kotlikoff Dynamic
Life Cycle Simulation Model

The Auerbach-Kotlikoff model calculates the time path of all economic variables in an economy over a
150-year period.  The model has 55 overlapping generations.  Each adult agent in the model is considered for 55
years (from age 20 to age 75).  The version of the model used here assuraes a closed economy, (i.e,, there are no
net capital flows to or from other countries),

There are three sectors in the model: households,  firms, and government.  Households (adult agents) make deci-
sions about how much to work and how much to save on the basis of the after-tax wages and after-tax rates of
return they can earn in the present and the future on their labor supply and saving, respectively.  The work
decision involves not only deciding how much to work in the years that one is working but also when to retire.
The modelis particular form of consumption and leisure preferences that agents use in making their labor supply
and saving decisions were chosen in li7ht of evidence on actual labor supply and saving behavior.

As agents age in the model, they experience a realistic profile of increases in wages.  That age~wage
profile is separate from the general level of wages, the time path of which is determined in solving the model.
Fiscal policies affect households by altering their after-tax wages; their after-tax rates of return; and, in the case
of consumption taxes, the after-tax prices of goods and services.  The model is equipped to deal with income
taxes, wage taxes, capital income taxes, and consumption taxes.  It is also able to handle progressive as well as
proportional tax rates,

The production sector is characterized by perfectly competitive firms that hire labor and capital to maximize their
profits.  The production relationships that underlie  firms' hiring decisions and production of output are based on
empirical findings for the United States.  The government sector consists of a treasury that collects resources from
the private sector to finance government consumption and an unfunded pay-as-you-go social security system that



levies payroll taxes to pay for contemporaneous retiree benefits.  The model does not distinguish federal from state
and local government.  Hence, when the model simulates the elimination of income taxation in favor of sales
taxation, all state and local income taxes, as well as federal income taxes, are in effect replaced by the sales tax.
There is no money in the model, and thus, no monetary policy.  There is, however, government debt, and the
model can handle deficit-financed tax cuts.  It can also handle gradual phase-ins of one tax for the other.

The model handles a great number of complex processes, and its predictions need to be viewed cautiously
for several reasons.  First, the model does not deal with several of the real-world distortions associated with the
income tax.  For example, it does not distinguish corporate from noncorporate production, housing consumption
from nonhousing consumption, different forms of corporate finance, different types of investment, or differences in
capital gains and dividend tax rates.  Nor does it permit the kind of tax arbitrage that is available to most tax-
paying Americans through tax-deductible saving accounts.

Second, the model0s agents are heterogeneous only with respect to their age.  There are no welfare
recipients or millionaires, whose saving and work behavior might differ dramatically from that of the modelis
agents.  Third, the model does not include saving for purposes other than retirement, such as bequests.  Fourth,
the model does not incorporate uncertainty with respect to individual or macroeconomic outcomes.  Fifth, the
model ignores illegal tax avoidance, an issue that would certainly arise in implementing a national sales tax.
Although the model abstracts from a small portion of reality, it can, nonetheless, suggest the degree to which a;
switch to consumption taxation from income taxation night raise U.S. national saving,

Notes

1, The net national saving rate is defined as net national product less personal consumption expenditures less
government purchases of goods and services divided by net national product.  There are a variety of measures of
U,S, saving.

The net national saving rate is the most comprehensive measure of a countryls saving.

2. See David Bradford, U.S. Department of the Treasury,
Blueprint for Basic Tax Reform (Washington: U,S, Government
Printing office, 1976).

3. The finding of an increase in the propensity to consume is based on unpublished results of a study currently
being conducted by the author, John Sabelhaus, and Jagadeesh Gokhale on how the propensity to consume
changes with age.  The propensity to consume at age 20 is close to 3 percent; it rises to about 13 percent for
people in their 80s and 90s.

4. The taxes used in forming this ratio are indirect business taxes reported by the National Income and
Product Accounts.  Personal consumption is the National Income and Product Accounts' measure of
expenditures on personal consumption minus its measure of indirect business taxes.



5. This figure lies between the debt-to-output ratios suggested by calculating total government debt by adding
estimates of state and local debt to the Office of Management and Budgetts estimate of federal debt and adding
estimates of state and local debt to estimates of total government debt derived from National Income and
Products Account data.

6. The decline in the real interest rate as well as the rise in the real wage rate would be smaller if the model
were modified to permit international trade in goods and capital.

7. Indeed, Franco Modigliani of MIT won the Nobel Prize in economics for developing the neoclassical
model.

8. Alan J. Auerbach and Laurenc'e J. Kotlikoff, Dynamic Fis~ cal Poli£y (Cambridge: Cambridge University
Press, 1987).

9* All agents are assumed to have the same preferences, so differences in behavior across agents arise solely
from differences in economic opportunities, Since all agents within an age cohort are assumed to be identical,
differences in economic opportunities are present only across cohorts.  Although some versions of the model
consider chil~ dren of the modelts adult agents, in the simulation present~ ed hare, children are ignored and the
number of adults is assumed to grow at a constant 1 percent rate,

FACTSHEET

Citizens for an Alternative Tax System (CATS) is a national grass roots public interest group established to
solve the very serious problems caused by this country's destructive and unfair income tax system.  The answer: do
away with the federal income tax completely and replace it with a retail National Sales Tax, using rebates so there
is no additional tax burden on the poor or elderly.  This change will eliminate the penalty on work and savings
caused by the income tax and also dramatically reduce the waste and abuse so widespread in our current system,

CATS was incorporated in October of 1990 as a non-prorit corporation and has been granted a tax
exemption under 501(c)(4) of the Internal Revenue Code.  In this brief period of time CATS has expanded from
nine local offices to over 450 chapters across the country and has conducted over 4,200 radio shows, as well as
distributing three 30-minute video presentations, which outline the group's proposal.  Over 100,000 citizens have
contacted CATS as a result of these public education efforts.

CATS has also attracted the attention of several well-known colunmists such as Scott Burns of the Dallas
Morning News, Don Larson (former Wall Street Journal correspondent) and Patrick J. Buchanan, whose original
column promoting CATS ran in over 70 papers across the country.  Also, in October of 1991, a full page ad
covering CATS ran in the largest daily paper in the country, USA Today.  This ad generated a remarkable
response - over 8,000 positive calls and letters.

In July 1991, Citizens for an Alternative Tax System presented the results of its first formal economic
study performed by Dr. John Quails, an economist in St Louis, Missouri, to members of the House Ways and
Means Committee.  The committee was bearing testimony on factors affecting international competitiveness and



nearly one-for-one, the major corporations testifying agreed that they would favor replacing the income tax with a
consumption tax.

On April 15, 1993, the Cato Institute, a think tank in Washington, DC, released a study by
Dr. Lawrence Kotlikoff further demonstrating the economic advantages of replacing the income
tax with the retail National Sales Tax.

Today, support for the replacement of the income tax continues to grow with more and more
Members of Congress speaking out on this issue.  For example, Representative Sam Gibbons (D-
FL), the second ranking Democrat on the House Ways and Means Committee. has done a video interview for use
by CATS.

In the interview, Representative Gibbons explahis that hi over 25 years of working with the income tax, he
has come to the conclusion that it "...is flawed in its conception, it is conceptually wrong" and must be replaced by
a consumption tax.

Representative Dan Schaefer (R-CO) has written two editorials promoting the National Sales Tax which
have run in a major daily newspaper and weekly papers in his district.  He has also hosted a video explaining the
National Sales Tax which featured a representative from CATS and aired on TV stations in his district with a
strong, positive response.

Other Members of Congress have also expressed interest in supporting the National Sales Tax alternative
to the income tax and CATS is working with them.  In fact, since January, 1993 CATS has maintained staff
members in Washington, DC to strengthen and intensify lobbying activity for the National Sales Tax proposal,
while working more closely with the chapters on the densely-populated East Coast.

Testimony in favor of the National Sales Tax is being regularly presented to congressional committees and
leaders and the amount of interest and support is increasing dramatically as these representatives come to
understand how beneficial this tax reform is and how much support for it is growing at the grass roots level across
America.

On April 8,1994 CATS participated in a conference co-sponsored by the Cato Institute and the National
Tax Research Committee on Capitol Hill in Washington, DC.  The conference was carried live on C-Span cable
television and featured an array of tax policy and economic experts, all of whom agreed the income tax must be
replaced.

In the fall of 1993, C.A.T.S established a large facility in Manassas, VA as the center for its national
operations.  Located near Dufies Airport and on the commuter train line to DC, this new ofrice provides the ideal
base for concerned citizen lobbying from across the country.  With this in mind, the first CATS Citizen Lobby Day
in Washington, DC was held on April 13, 1994 - the anniversary of the birthday of Thonw Jefferson and two days
before this year's income tax filing deadline.  Forty-three CATS members from nine states came to Washington on
this day and helped develop further congressional understanding and support for the retail National Sales Tax to
replace the income tax.



Given the enormous increase in public awareness about the destructive nature of the federal income tax, there is
now a growing political movement in support of an alternative system.  The question has become not if, but when
we will have this change and whether %,e will replace our present system with a simple, fair alternative such as the
retail National Sales Tax, or yet another complicated tax favored by those who profit from special interest  and
influence.

FREQUENTLY ASKED QUESTIONS ABOUT THE NST

1. ISN'T THIS A REGRESSIVE TAX?

Variations on this question or comment include statements like: "The NST is unfair to the poor because
they would have to pay a higher percentage of their Income." or 'The National Sales Tax would benefit the rich
and hurt the poor.'

ANSWERS: This is a basic misunderstanding regarding the National Sales Tax.  When the National Sales Tax
replaces the income tax, A NET INCREASE OF OVER 1.6 MILLION NEW JOBS will be created and the
economy of this country will ~ to expand again, WITH A BOOST TO THE ECONOMY IN EXCESS OF 4
PERCENT (against the current rate which is running at less than one percent).  Wouldn't an improved economy
and more jobs he the very best benefit we could give to the poor enabling them to move up off of the bottom of
the income scale?  And wouldn't a tax system which more fairly spreads the tax burden off of those who work the
hardest and onto those who consume the most be the best way to provide such an improved economy?

Through the National Sales Tax, those at the bottom of the income scale will actually have more
opportunity and incentive to improve their economic situation.  It is those individuals who are unemployed, forced
to work only part-time or holding down a job with low wages who are the most vulnerable to the economic hard
times this nation is currently experiencing.  The National Sales Tax wW help these individuals the most.

With an improving economy and more jobs, Americans with low incomes would be able to gain all
of the fruits of their labor, including all of the money they made from an extra job or overtime.  This is how the
middle class was formed and strengthened in the United States.

It is also important to understand that currently the poor are paying a higher percentage of tax, in the form
of income tax, than people are led to believe.  This occurs because when corporations go to pay the up to 34%
corporate income tax, they must add it into their cost of doing business (and add their costs of compliance to the
income tax as well) and pass it on in the price they charge for their goods or services.
Ultimately, at least ten to 20 percent of the retail price of goods is actually collection of corporate income tax at
the Mint of sale.  This constitutes a hidden tax on the poor, One estimate puts the income tax compliance costs at
$618 billion for 1990.  That's $618 billion worth of capital which was not available for job creation, training,
education and the like.

With the corporate income tax removed, as it would be with our proposed National Sales Tax, the cost of
goods would be reduced at least ten to 40 percent, thus eliminating this hidden form of tax on the poor and those
on fixed incomes.



]Because the income tax is applied twice - when someone earns the money and
Ww when that individual chooses to save or invest - it has a negative impact on savings. and investing.  Many
economists believe this helps explain the low savings rate of Americans, currently below four percent as opposed
to the high savings rate of the Japanese which exceeds 15 percent.  The income tax-penalized low US savings rate
contributes to more expensive, limited capital.  Under such conditions it is not the large corporations who are hurt
the most but small businesses and people at or below the average income level - they are often unable to finance
their needed major purchases such as appliances and automobiles.

Less expensive and more available capital also establishes the rmancial base for small business and
entrepreneurs who in turn create 80% of our new jobs in this country.  This is an extremely important, beneficial
impact on poverty - new jobs, economic growth, higher wages through increased demand for Tabor and cheap,
widelyavailable capital.

The National Sales Tax can be implemented in a manner which  adds no additional economic burden on the poor
while prices and capital costs go down and job opportunities are created for them.  THROUGH THE USE OF
REBATES, THE NATIONAL SALES TAX WILL RESULT IN NO ADDITIONAL TAX BURDEN ON THE
POOR WHILE CREATING INCENTIVE AND OPPORTUNITY,

For example a S600 annual rebate per person would represent a return of $2,400 for a family of four - the
total amount of national sales tax paid on the runt $15,000 spent by that family for consumption.  At present, there
is no federal income tax on families earning less than $13,000.  This would make spending for necessities tax free
and provide a level of minimum support for those individuals at the bottom of the income scale without robbing
them of incentive to take advantage of inicreased opportunities and move up.

The economic recovery and the resultant creation of jobs caused by replacement of the income tax by the
National Sales Tax roll in turn increase demand for labor and real wages for American workers wW start to go up
again.

Because the National Sales Tax doesn't create the economic damage we now suffer from with the income
tax, we will have more money available to create needed educational programs and jobs programs which will re-
build this country's industrial base.  The improved U.S. competitiveness that will result also means more and better
jobs.  AB of these things are extremely important to provide the real solution to poverty in this country.

By rewarding work and productivity (rather than penalizing it through the income tax) and creating
economic opportunity, we can reverse the disturbing trend of able-bodied citizens becoming wards of the state
rather than independent workers, taxpayers and consumers.

WHAT PERCENTAGE WILL THE SALES TAX BE?

Variations of likely questions on this topic include 'If we had a National Sales Tax of 16%, that would be
on top of the 815% we pay now in the sute of California.  Won't that make the cost of goods prohibitive?"

ANSWERS:



At the present time, we are proposing a 16 percent National Sales Tax.  This is what would be required to
replace all of the money currently raised to fund the federal government by taxing retail purchases of goods and
services.

In "ffig to understand what the immediate impact of this tax change would be, it is important to remember
that you would now receive all of the money currently being taken away by the personal income tax.  In addition,
you would see retail prices drop as a result of the elimination of corporate income tax.  Last year 91 billion
dollars were collected through corporate income tax AND IT COST HUNDREDS OF BILLIONS TO
COLLECT that money.

The money to pay those taxes is passed through to the rmal consumer by businesses (this is the only way
they have to pay these taxes, to add them into their costs of doing business) and it is calculated and built into
retail prices we pay in the stores.  When the corporate income tax is eliminated, retail consumer prices will come
down from 10 to 40 percent.

The bottom line is that average taxpayers - honest, hard-working people - will actually he paying less tax at
the federal level than they were under the income tax.  The tax burden will he spread more fairly to those who
currently evade taxes such as drug dealers and organized crime (unpaid income tax exceeds 120 b!Won dollars
each year and it is the honest taxpayer who has to make up that shortage).

Also, an important point for public advocacy would be to insist on a cut back of government waste so that
the percentage of whatever tax we use could he reduced.

Individual congressmen may attempt to INCREASE the percentage of a National Sales Tax, just as they
have done with the income tax.  The beauty of this system is that if an increase is proposed, the public can exert
an influence by simply NOT BUYING (in short, not paying tax) to demonstrate their view on any proposed
increase.  They could save the money (and build up personal wealth) and buy things later, while communicating
their protest to their representatives, This puts the public IN CONTROL of how much tax they pay and when
they pay it.

In summary, if one is concerned about the National Sales Tax on top of any state sales tax, consider the
following points:

a) One mill he taking home ALL of the money one earns and not prepaying tax via mithholding and therefore
will have more to spend (roughly 24 percent wore for the average family with two children).

b) Corporate income tax will he done away with as well.  At the present time, corporate
income tax is built into the cost of the products we buy.  Consumers are paying it now.  With the elimination of the
corporate income tax, the higher availability of expansion capital available to corporations, and the natural
inclination to compete for consumers, we can expect to see a decrease In prices.

c) It is very conceivable that with a bettered economy, state sales taxes could he reduced also.

3, WHAT NEEDS TO BE DONE TO GET THE NST ENACTED INTO LAW?



Variations on this include asking if a constitutional amendment is needed, if the 16th Amendment (the one
which authorizes income tax) needs to he repealed to enact the National Sales Tax, etc.

ANSWERS:

First public education and support must be significant enough to get individual representatives very familiar
with and in favor of the National Sales Tax.

Legislation must be introduced and presented to the House of Representatives through the House Ways
and Means Committee.

The legislation must pass the House by a majority vote (218 votes needed).

It then must pass the Senate by a majority vote (51 votes needed).
It then must he signed into law by the President.

It is not necessary to repeal the 16th Amendment to eliminate income tax as the 16th Amendment merely
gives the government the right to tax income.  The amendment doesn't say the government has to do it.

There is no new constitutional amendment amessary to enact the National Sales Tax as the government has
the clearly defined right to tax in this manner.  In fact, these forms of taxes were part of what the frainers of the
Constitution intended to be used to fund the federal government.

Once the national sale tax is enacted, it makes sense to rescind the 16th Amendment and thereby close the
door on the income tax being reintroduced at a later thne.  This is the sequence which CATS proposes ~ to knock
out the income tax, replacing it with the national sales tax, and then rescinding the amendment to the

Constitution which allows the federal government to collect income tax in the first place.

4* OK SO WE ARE DOING AWAY WITH THE INCOME TAX, BUT WHAT ABOUT SOCIAL
SECURITY?

The Social Security system takes money out of people's paycheeks just like the income tax.
The money is taken by the federal government and theoretically, it will be available to the individual
once he or she is ready to retire.  Many people today don't believe that the Social Security system will
have enough money in it to pay them back when their turn comes to draw money out.  Other taxpayers
disagree philosophically
with Social Security and view it as an example of the intrusive nature of government into our personal
earnings and lives.

ANSWERS:



Very good point.  But a separate point.  Under the current proposal, Social Security is left in
place as we are dealing with a specific issue: the elimination of the income tax and the economic
damage it causes and the risk it poses to personal rights at the hands ol'the Internal Revenue Service.

Once we enact the National Sales Tax, the resulting econonfic improvement WW generate
positive changes of major magnitude.  Once it is in effect, we will he in a much better position to
evaluate what should and can he done with Social Security.

5, WHAT WILL BE TAXED?  WHAT WILL BE EXEMIPTED?

Variations on this include long lists of proposed @eniptions and complex questions about what will
he taxed.

ANSWERS:

The current proposal is that all consumable,'retail goods and services would he taxed.
What retail goods and services are is clearly defined by the US Department of  Commerce.

As we progress and get further support, the rune points wW be worked out for the greatest benefit and
to allow passage.

As described above, through the use of rebates, we can make certain that no additional burden fafls
upon low income Americans.

6. WHAT ABOUT STATE INCOME TAX?

A logical question.

ANSWERS:
Of the 46 states which currently have a state income tax, all but three are reliant on the federal income

tax, FRS and their computers to make the state income tax system work.  Collection of the income tax is
extremely costly.  When the federal income tax is e@nated, it will he a much easier procedure to go after the
remaining state income tax systems, if any remain.

It is important to remember that economic damage comes about with state income tax (see Vedder
Report) just as it does with federal income tax.

Inevitably, states will find new systems of raising revenue when it becomes clear that the damage caused
by income tax far outweighs any imagined advantages.

7, WHAT SUPPORT IS THERE FOR THE NST?



This is a frequent question from someone who is just becoming familiar with our movement and proposal.

ANSWERS:

The idea of replacing the income tax with a consumption tax has been discussed for many years.  There is
considerable and growing support.  We have economists, political leaders, media and print columnists and
corporate leaders who have spoken out about the need to replace the income tax with consumption taxes,

Congressman Sam Gibbons (a Democrat from Florida) and Congressman W. J. "Billy" Tauzin (a
Democrat from Louisiana) have been interviewed by CATS on the need to get rid of the income tax and what the
advantages are of consumption taxes like the National Sales Tax.  Other Members of Congress such as Rep. Dan
Schaefer (R-CO) and Rep. John Linder (R-GA) are outspoken on the need for a consumption tax.

In August of 1992, the New York Times, in a featured editorial suggested, "What about scrapping the personal
and corporate income tax codes, which often discourage savings and investment, in favor of a
consumption tax that would encourage them?  Such a tax should be structured to protect low income
families.  That would be worth fighting for pro-growth and fair.'

These are but a few examples.  The list of national leaders and positive media coverage in support of the
National Sales Tax continues to expand rapidly.



Political Studies Department/
international Studies Unit (ISU)
RHODES UNIVERSITY

11 November 1994.

PROVINCIAL AND LOCAL GOVERNMENT

The Vice-Chancellor has passed on your request for submissions concerning the above
matter.  Unfortunately, given the time constraint, and the fact that the University is presently going
through its exam period, I have no time to make a detailed submission.  However, I include two
articles which may be deemed relevant:

1. An article to be published in the Journal of Modern African Studies which suggests that the
political forces in South Africa are such that the federal nature of the hew constitution 'is likely TO
BECOME subject to centralising forces;

2. A article upon Chieftaincy, which suggests that if Chiefs are to make a progressive
contribution to the new democracy, past experience suggests that the institution of chieftaincy will
need to be separated from allocation of resources.

This article is in the process of being updated for publication.

I hope this may be of interest.

Roger Southall,

Professor of Political Studies.

FOR EXTRACT, REFER TO:
JOURNAL OF MODERN AFRICAN STUDIES, 32, 4 (1994) P. 1-27



COMMUNITY POLICING FORUM

1995-02-27

The Community Policing Forum of the Vryburg District discussed the moratorium on the death
penalty at a monthly meeting, held on 1995-02-20, and decided to submit a serious appeal to you to
reinstate the death penalty.

This decision is based on the fact that the death penalty is an appropriate punishment in certain
cases and that it definitely serves as a deterrent.

C P Pienaar
CHAIRMAN



Retired Municipal Employees' Association (Durban)

22 December 1994

The Rights of the Elderly.

In response to the invitation to make submissions on matters of relevance to the
Constitutional Assembly, as published in the Sunday Tribune newspaper on 1812-1994,
1 wish to make representations to Theme Committees I and IV with respect to the
disadvantaged conditions suffered by the elderly, irrespective of race or sex.  These
submissions are not intended to be confined to elderly persons who are represented by
this Association but rather to the elderly, generally, in South Africa.

Prior to retirement the vast majority of workers enjoy protection under labour legislation
and, through trade unions, possess the means of addressing their grievances and
promoting their benefits.  Conversely, the worker when required to retire is deprived
ofthis assistance and is disenfranchised by the erstwhile trade union, pension fund or
medical aid scheme, and is left without a forum of negotiation or avenue of appeal
against discrimination.
In fact, retirement associations lack legitimacy in their dealings with authority as
demonstrated by the experience of this Association when it lodged representations with
the'Melamet Commission of Enquiry into the Manner of Providing for Medical
Expenses'.  The evidence, submitted under registered cover, did not even attract an
acknowledgement of receipt!

In my experience it is a rarity for retired persons or any organisation representing their
interests to be officially consulted to ascertain their feelings and opinions on any subject
under consideration.  This is regrettable as it is the elderly person alone, pensioner or
retiree, who can fully appreciate the circumstances with which he or she has to contend
and that there is no doubt the feelings, needs and conditions differ substantially from
those of younger generations.
The elderly constitute an independent interest group and therefore should be afforded
the opportunity to make their own input and be properly represented in the decision
making process relating to their own affairs.
It will no doubt be recalled that the United Nations General Assembly approved on 16-
12-1991 the'Declaration ofthe Rights of the Elderly'which included the following
principles-.-
1. Older persons should participate actively in the formation and implementation of
policies that directly affect their well-being.

2. They should have access to social and legal services to enhance their autonomy,
protection and care.

3. Older persons should be able to form movements or associations.



4. They should have the right to make decisions about their care and the quality of
their lives.

5. They should be treated fairly regardless of age, gender, racial or ethnic
background, disability or other status and be valued independently of their economic
contribution.

It is my belief that the elderly as a group rank highly in the category of disadvantaged
persons in South Africa and, with a view to rectify any injustices, the remedies should
include the following:-
Firstly,  the United Nations General Assembly's "Declaration of the Rights of the Elderly"
should be written into the constitution of South Africa.

Secondly, the Government should include a Ministry of Elderly Persons Affairs charged
with responsibility for 1) overseeing legislation affecting, directly or indirectly, the well-
being of such persons with adequate authority to intervene in any 'matter considered to
be detrimental to them, and ") taking such steps as may be deemed desirable to promote
the interests ofthe Elderly.

Thirdly, amendment of the labour legislation where necessary to provide for the power to
adjudicate in matters concerning retired employees.

It is requested that these matters be considered by the Constitutional
Assembly, please.

D. J. POPLETT
Chairman.



Conscientious Objector Support Group

13 January 1995

To the members of the Constitutional Assembly (Theme Committee iv)

Proposal on the Bill of Rights

I. response to press advertisements inviting submissions on the dra f ting of the new
constitution, we submit the proposal shown below, dealing with Conscientious Objection
to military service.

In 1992 and 1993 this organisation made submissions to the bodies drawing up the
interim constitution, on the subject of the right to conscientious objection.

Our proposal now is:

That section 14(1) of the current constitution, Act 200 of 1993, be altered to read as
follows:

14. (1) "Every person shall have the right to freedom of conscience, religion, thought,
belief and opinion, which shall include academic freedom in institutions of higher
learning and the right to conscientious objection to military service."

Motivation for this proposal.

1. Although section 14 (1) recognises the general right to freedom of conscience, we
feel that the right to Conscientious Objection needs to be stated explicitly;

2. Even when there is no conscription for military service, the right to Conscientious
Objection is still relevant and necessary.  For instance, members of the US forces,
although volunteers, still have the right to apply for Conscientious Objector status, and
this right was exercised by some American servicemen and servicemen at the time of the
Gulf War.

We enclose a 1990 pamphlet entitled "What is COSG?" which gives some background
on this organisation.

One of our members would be glad to enlarge on the proposal in person to the Theme
Committee if necessary.

Nan Cross
for Johannesburg COSG





11 January 1994

Theme Committee 4

The following recommendations are in response to The Constitution,. with specific
reference to Theme Committee 4 - Fundamental Rights.
For this period (deadline, 12 January 1995) Sections 8- 12 "Equality", "Life", "Human
Dignity", "Freedom and security of the person " and "Servitude and forced Labour" were
discussed and commented on by our organisation.

Equality

8.     (2) "No person shall be unfairly discriminated against."

With the organisations personal involvement with health issues affecting gay women the
following is noted with regard to the above Section as well as  laws, charters and policies
which could have direct impact on gay women’s health and where necessary may have
to be revisited for the new constitution.
The following are examples of such acts (taken from enclosed Draft document) which
should be revisited in view of Section 8 (2);

The Human Tissue Act, 1983 Section (8) stipulates that artificial insemination shall only
be performed on a married woman by an enlisted medical practitioner and that self
insemination is an illegal practise,

Under current laws any contract drawn up between two gay women granting specific
rights to each other can be contested as being against the morals of society and this is
overruled.  This includes contracts between partners which grant next of kin status,
visitation rights in hospital and rights to decide on the discontinuation of life support
machines of a partner.

These are merely two acts which we feel should be revisited and/or repealed in view of
Section 8 (2).  Their are various other acts which are in direct contradiction with this
Section which still exist as an act or policy (see Draft 69 document 1.4).

(2) "No person shall be unfairly discriminated noted against ... social origin, colour,
sexual orientation, age

We feel that this Section holds contradictory implications if the constitution does not
make provision for exact stipulation for the recognition of same sex marriages.
This is discussed because Section 14 (3) (b) makes provision for recognising religious
law marriages and we feel that it is important that a specific Section be allocated for
constitutional recognition of same sex marriages.

Life



9.     "Every person shall have the right to life."

The word "life" should be more appropriately defined since this section has direct
implications for subverting abortion activism i.e. Pro-choice activism.  Every woman
should have the right to choose what happens to her body and have control over it.  For
the purpose of clarity, this section could include a sub-section narrowly defining "life".

Shaamela Cassiem for RAPCAN



Association of Credit Bureaus

11 April 1995

THEME COMMITTEE 4 - FUNDAMENTAL RIGHTS
SUBMISSION ON ACCESS TO INFORMATION -

CREDIT BUREAUS

1. The member bureaus of this Association regard a consumer's right to have access to its/her credit
recorded a credit bureau as a fundamental right.

2. Such access has been mandatory at member bureaus since this Association's formation in 1990
and was common practice of the founding members prior to that date.

3. This aspect of the Association's own Code of Conduct was included in the Business Practices
Committee Consumer Code for Credit Bureaus (the Code) released in April 1995.  The Code
was drawn up by the Business Practices Committee at the request of this Association in 1993.

4. A significant non-member of this Association, The Joint Banks Credit Bureau, was involved in
the drafting of the Code and have indicated acceptance of all it's provisions.

5. The Code requires a bureau to disclose a consumer's credit record to him/her upon his/her
request.  This is in line with the UK's Data Protection Act 1984, Section 21(2), and the US's Fair
Credit Reporting Act, Section 609(a).

6. The Code allows for bureaus to charge a fee for such inspection of a credit record, which
follows the above UK Act, and, to an extent, the US Act (Section 612).  Member bureaus of
this Association who charge a fee report that the ratio of income to the expenses of providing
the service is approximately 1:8.  The principal reason for this loss situation is the extraordinary
amount of time required for explanation and advice to unsophisticated credit users (who are in
the majority) and the number of follow-up visits sometimes necessary for which there is no
further charge.  The largest South African credit bureau, Information Trust Corporation, which
probably handles 80% of requests for inspection, charges R10-00 for the initial visit.



This Association therefore submits that the Constitution of South Africa includes a
provision which entrenches a person’s right of access to information of which that person
is the subject (which would include credit bureau records), but that the terms and
conditions of such access not be included in the Constitution as these will vary according
to circumstances and should be left to the relevant role players and/or legislators.

This Association represents all the major credit bureaus in South Africa with the
exception of the Joint Banks Credit Bureau.

N C R  HAARHOFF
PRESIDENT

Enclosure: Business Practices Committee Consumer Code for Credit Bureaus.

Date: February 1995
Edition No. I

BUSINESS PRACTICES
COMMITTEE

CONSUMER CODE
FOR CREDIT BUREAUS



1. INTRODUCTION

Credit is a process whereby a consumer acquires goods and services without having to
pay the full price immediately.  The amount or balance is paid over a period of time out
of future income.  Many South African consumers who wish to have the use and benefit
of items such as motor vehicles, clothing, furniture, other household equipment, profes-
sional and other services, must buy these on credit.  Today the use of credit facilities to
obtain goods and services has increased to a point where most consumer spending,
excluding food, is on credit.  In the absence of credit the standard of living of thousands
of South Africans would suffer significantly.

It is in the public interest to promote a well-structured system whereby credit can be granted.  The
extension of credit without regard for the ability of prospective customers to meet their commitments, leads
to bad debt losses.  This in turn leads to higher prices as these losses are unavoidably built into the costing
structure and thus the selling price.  It is the consumers who meet their obligations who pay the price for
poor credit standards and the payment failure of defaulting consumers.

In the interest of both businesses and consumers, credit grantors must consider consumers' credit history to
ascertain their ability to pay and payment diligence.  Businesses may utilise the services of credit bureaus to
obtain information regarding the credit record of consumers.

Credit bureaus are businesses which record the credit transactions and payment history of individual
consumers.

This information is available to credit grantors when establishing a consumer's eligibility for credit and for
which a fee may be recovered.  The vast majority of retailers, banks and service firms use credit bureau
information, to a greater or lesser extent, in their credit decisions.  Many of the larger firms have
sophisticated credit scoring systems.  In addition to other factors, credit bureau information is abused in the
process of determining risk.  Before granting credit, smaller firms may rely exclusively on information
obtained from credit bureaus.

This Code is intended to govern the conduct of credit bureaus.  It embodies principles which are observed
by the majority of members of the industry.  The principles set out are not intended to interpret, quality or
supplant the law of the land, and do not replace the legal relationship and whatever rights or remedies a
consumer may have by virtue of any agreement, the common law or any legislation.  R A nevertheless
possible that obligations which are contractually agreed upon and which are not in conflict with statutory



or common law, may still amount to unacceptable business practices in terms of the Harmful Business
Practices Act, 1988 (Act No 71 of 1988).

The Association of Professional Consumer Credit Bureaus of South Africa (ACB) approached the
Business Practices Committee with a view to formalising a code of conduct applicable to all credit --
bureaus in South Africa.  This Code is based on the existing ACB's Code of Practice.  The ACB has
undertaken to ensure that its members comply with the provisions of this Code.  A consumer who is
dissatisfied with the treatment he has received from a member of ACB is urged to submit his grievance to
ACB.  Should a consumer also be dissatisfied with ACB's handling of the complaint, the matter could be
referred to the Business Practices Committee.  Where there are complaints against credit bureaus who are
not members of ACB, consumers should directly contact consumer bodies such as the Consumer Council
or the Business Practices Committee.

When complaints are received, the Business Practices Committee will consider the provisions of the Code
h assessing whether conduct complained of constitutes a harmful business practice, irrespective of whether
such credit bureau is a member of ACB.  In this respect the Code is more than a voluntary code of
conduct.  The Chairman of the Business Practices Committee may appoint a Credit Bureau Liaison
Committee to advise it on matters concerning credit bureaus and herewith calls for proposals in this
regard.

2. DEFINITIONS

2.1 Credit bureaus (hereafter called bureau or bureaus) are businesses which procure, record, maintain and
make available to contracted subscribers and/or the consumer concerned, information concerning the
manner in which consumers conduct their credit and business dealings.

2.2 Consumers are natural persons who conduct their credit and business dealings personally or through
corporate bodies.

2.3 Subscribers are businesses, organisations, associations, or any other body or individual, statutory or
non-statutory, which extend credit facilities to, or have other business dealings with consumers
involving the taking of a business risk in such dealings and who are entitled in terms of this code to
use the services of a bureau or bureaus.

3. CODE



3.1 Compliance procedures

3.1.1 Credit bureaus must contract only with subscribers who warrant that they have a bona fide business
reason to access the information, and who agree that the information will not be disseminated by
them to any party other than the consumer concerned.  The contract shall provide for termination
should these conditions not be complied with.

3.1.2 Whenever a bureau compiles a record, it must follow reasonable procedures to ensure that it obtains
accurate, relevant and unbiased information about the person to whom the record relates.  It must
maintain a record of all subscribers who receive the information for a minimum period of two years
and of the source of each item of information.

3.1.3 Bureaus have a duty to treat subscribers and consumers as fairly and impartially as possible.

3A.4 A bureau must take account of the interests of both consumers and subscribers in determining the
nature of information to be recorded, stored and reported.  Only such information relating to the
credit and business dealings of consumers may be kept on file.  Information of a personal nature may
not be recorded, except that which is necessary for evaluation and correlation.  These include items
such as full names, date of birth, identity numbers, addresses, telephone numbers, employment and
marital details.

3.2 Disclosures to consumers

3.2.1 A bureau must upon request disclose to a consumer, who has satisfied the bureau regarding his or her
identity, the nature and substance of all information and the sources of the information in its files on
that consumer at the time of the request.

3.22 A bureau must make the disclosures required during normal business hours and on reasonable notice.

3.2.3 The disclosures required must be made to the consumer in person, provided he or she appears in
person and furnishes proper identification.  Written disclosure in response to a telephonic and/or
written request may be made only if the bureau is satisfied that the request is from the consumer



concerned.  Disclosure may also be made to the consumer’s attorney upon written request from the
attorney.  No telephonic disclosures shall be made.

3.2A A bureau must provide trained personnel to explain to a consumer any information furnished
pursuant to 3.2.1. A bureau must assist consumers by providing reasonable advice on how to
obtain changes to their records where possible.

3.2.5 A bureau may charge a reasonable fee to allow consumers to inspect any information about
themselves recorded and stored by the bureau and for the assistance mentioned in
3.2.4. Where such disclosure leads to the deletion of information pursuant to 3.3.1, the fee
must be refunded to the consumer.

3.3 Procedure in case of disputed accuracy

3.3.1 If the consumer informs the bureau that he disputes the completeness or accuracy of any item of
information contained in his file, the

bureau must within a reasonable period of time reinvestigate and record the current status of that
information unless it has reasonable grounds to believe that the arguments raised by the consumer are
frivolous or irrelevant.  If after reinvestigation the information is found to be inaccurate or can no
longer be verified, the bureau must delete the information promptly and notify all relevant subscribers
accordingly.

3.3.2  If the reinvestigation does not resolve the dispute, the consumer may file a brief statement setting out
the nature of the dispute.  Where the consumer does not dispute the information but does have a
reasonable explanation for the occurrence(s), the bureau may place a brief explanation on file
provided satisfactory evidence corroborating the explanation is produced and the explanation is not
frivolous or irrelevant.

3.3.3 Whenever a statement of dispute is filed, the bureau must, unless there are reasonable grounds to
believe that it is frivolous or irrelevant, in the record containing the information in question, clearly
indicate that it is disputed by the consumer and provide either the consumer's statement or a clear and
accurate summary of it.  The bureau must notify all relevant subscribers accordingly.

3.3.4 In the event of a dispute between a consumer and a bureau, which is a member of the ACB, about the
accuracy or relevance of information on file, the bureau or consumer may request the ACB to



investigate the matter and give a ruling on it in terms of the constitution of ACB.  In the case of a
dispute between a consumer and a bureau that is not a member of the ACB, the Business Practices
Committee may be approached.

3.4 Periods for which information must be retained

Bureaus must ensure, taking into account cyclical economic trends, that sufficient time elapses before
deleting essential credit information.  This obligation must be balanced against the interests of the consumer
who should not be burdened by stale information about long-past credit defaults.  Essential credit
information must be retained and must be reported in full upon request for the following periods:

(a) lnsolvencies and rehabilitations for a minimum of 1 0 years or as provided by legislation.

(b) Judgement for debt and information supplied by subscribers for a maximum of five years or until
a five year period has elapsed during which no further references to any defaults have been added
to the record.

Sources of information which may become available in the future must have time periods set by the
Business Practices Committee after consultation with the ACB.

3.5 Disclosures to other parties Notwithstanding the provisions of clause
3.1.1 of this Code, bureaus may furnish information about a consumer to any party who in terms of
legislation is entitled thereto, provided that written evidence of entitlement is provided.

4. ADDRESSES

All correspondence to the ACB should be addressed to:

The President

Association of Professional Consumer Credit
Bureaus
PO Box 57039



ARCADIA
0007
Tel: (012) 3201800

Correspondence to the Business Practices Committee should be addressed to:

The Secretary
Business Practices Committee
Private Bag X84
PRETORIA
0001
Tel: (012) 3109571



National Parks Board
HONORARY RANGERS ASSOCIATION - EAST RAND REGION

4 April 1995

RE: THE CONSTITUTION AND THE ENVIRONMENT

As environmentalists, we as an association are extremely concerned that af ter the environment was
lef t out of the RDP White Paper, it may also be left out of our constitution.

We therefore enclose two copies of a submission on the environment that we would like to see
embodied in our constitution and trust that it will receive favourable consideration.

H P BORCHERDS
CO-ORDINATOR



FREE MARKET FOUNDATION OF SOUTHERN AFRICA

Submission on:
1. The nature of the provincial system and local government
2. Allocation of powers

Summary

It is crucial that those involved in negotiating the course of this country's future take proper notice
of the mistakes of our past and the experience of the world, and join the world-wide trend back to
local participation and decision-making.  Local governments should be small, genuinely
autonomous and have the power to raise taxes and make decisions regarding all aspects of
everyday life.

There are numerous benefits in keeping government close to the people.
Accountability: When governments are small it is easier for people to monitor the activities of their
representatives, and to speak out against corruption and unjust laws.
Efficiency: When power is devolved to many units of government it is easy to compare the relative
effectiveness, as well as the consequences, of different policies.  This is the demonstration effect.
Local governments, like shopkeepers, are forced to compete with each other for citizens as
taxpayers, investors and workers.  Good polices drive out bad, and the ultimate result is better
government for all.
Innovation and flexibility: Small local governments are adaptable and allow for experimentation.
They reflect and cater for local needs and encourage a rich variety of possible solutions to be tried
for different problems.  They learn from one another's successes and failures and when mistakes are
made, damage is limited.
Devolution means a small bureaucracy: It is often assumed that numerous second- and third-tier
governments will also result in a proliferation of officials.  The opposite is true.  Switzerland, with
26 regional and 3 022 community governments has the smallest civil service per capita in Europe.
Reducing conflict: In centralised states, whichever party gains power is in a position to dominate
others.  A country like South Africa cannot afford winners and losers in this way.  We need a
system that encourages co-operation between potentially hostile populations, and allows the
emergence of cultural groupings where desired.  When issues are mediated at the regional or
community level, with full involvement of the people in referenda and initiatives, they prove much
easier to solve than at the national level.
Social equity: The centralised provision of welfare creates institutional and legal barriers to self-
help and discourages voluntary work and charitable donations.  When communities take care of
their own welfare, with no-strings-attached financial assistance from other levels of government
where necessary, money is more likely to be put to good use.  Local people identify those whose
need is greatest and find innovative ways of helping them, without undermining their dignity, self-
esteem or ability to help themselves.



Building a democratic, caring culture: The best way for South Africans to learn the value of
democracy is for them to have the maximum degree of direct control over the issues that affect
their individual and community lives.

1. The nature of the provincial system and local government and 2. Allocation of
powers

Until about 150 years ago most people lived in small communities.  An individual's life was rooted
in his community, and this gave him a sense of belonging.
During the nineteenth and twentieth centuries, however, community life has been radically
transformed and in some cases completely destroyed.  Small states merged or were absorbed by
large states.  Governments became powerful tools of domination that controlled every aspect of
people's lives.
After the second World War the idea that the state should be responsible for the welfare of citizens
became increasingly popular.  Where previously individuals and communities had relied on their
own resources, now their responsibilities were taken over by governments.  Many lost their
independence, energy and creativity.
As welfare budgets grew so did financial deficits, inflation, inefficiency and bureaucracy that
characterise many governments throughout the world today.
Now the political pendulum is beginning to swing away from centralised control toward local
decision-making and active participation by the people.  Eastern Europeans rose up, against their
governments to gain control of their lives.  In Western Europe, North and South America,
Southeast Asia and Africa people demand more participation in economic and political decision-
making, and their demands are being heard.
Popular participation is being achieved by the devolution of power from central to regional
governments, and from metropolitan to local levels.
Austria, Belgium, France, Italy and the Scandinavian countries are all devolving welfare and
economic decisions to regional, metropolitan and local governments.  Even Switzerland, which has
the most devolved political system of any developed country, has introduced reforms to increase
regional and local powers further in recent years.
All Eastern European countries are working to curb national power and develop strong municipal
government.  Ghana, Senegal, Nigeria, Uganda and Sudan are experimenting with devolution of
power, and in India communities are being empowered to bring an end to food-shortages and take
responsibility for the environment.
It is crucial that those involved in negotiating the course of this country's future take proper notice
of the mistakes of our past and the experience of the world, and join the world-wide trend back to
local participation and decision-making.

The advantages of localised power

There are numerous benefits in keeping government close to the people.  But these benefits will
accrue only if regional and local governments are genuinely autonomous: they must have the power
to raise taxes, to draw up budgets and to make decisions concerning all aspects of everyday life.



Furthermore, they should be small.  Large local and regional structures have the same failings as
central governments, albeit to a lesser degree.  This is even more true when they lack meaningful
autonomy.

Accountability

When decision-making is kept close to the people, their leaders live among them and are known to
them instead of being far away and remote.  When power is centralised, elected politicians form
distant elites who believe the people must be told how to live.  This authoritarianism is justified on
the grounds that only experts can make decisions correctly.

When governments are small it is easier for people to monitor the activities of their representatives,
and to speak out against corruption and unjust laws.  But when legislation concerns hundreds of
thousands or millions of people, it is impossible to be informed about all the items on the
government's agenda -- even major issues are so complex that reasonable knowledge of them is
difficult to obtain.
In large governments not even the politicians themselves can keep up with proposed laws: they
depend on unelected officials to keep them informed.  Bureaucrats are in an excellent position to
cater to special interests.  They can apply legislation so as to lead to particular results, push through
favoured laws and delay measures they dislike.
The more centralised the state, the easier it is for politicians and officials to enrich themselves with
taxpayers' money and to grant favours, shielded from discovery by their remoteness and
voluminous documents.  Before long they become their own interest group, with an incentive to
hold on to power and influence.
In small communities local inhabitants keep an eve on government budgets, and notice quickly if a
village or district councillor gives jobs to relatives and friends, makes luxurious additions to his
home or buys an expensive car.

Efficiency

Officials who work for centralised governments do not have the necessary knowledge of local
conditions to provide efficient government services because this knowledge is dispersed among the
millions of people who comprise society, and cannot be transmitted to a central planning board.
Moreover, government officials have no competitors and their jobs do not depend on keeping costs
down.  They can employ surplus officers, create delay and misallocate resources and then the
taxpayers are forced to foot the bill.
Furthermore, the sheer volume of work created by centralisation results in competing and
overlapping spheres of jurisdiction and bottlenecks in the flow of information.  The overall result is
planned chaos.
By contrast, when power is devolved to many units of government it is easy to
compare the relative effectiveness, as well as the consequences, of different policies.  This is the
demonstration effect.  Local governments, like shopkeepers, are forced to compete with each other
for citizens as ratepayers, investors and workers.  Good polices drive out bad, and the ultimate
result is better government for all.



An example of the demonstration effect is now occurring in Germany.  A few of the German
laender (provinces) introduced Ministries for Women's Affairs.  Now it has become apparent that
these Ministries are being used to side-line issues of importance to women.  Consequently, the
laender without such Ministries are seeking other ways to bring women's issues onto their agendas,
and those with the Ministries for Women's Affairs are scrapping them.
The demonstration effect occurs in all countries where local governments have real powers.  It also
operates internationally, as in the world-wide movement of socialist countries away from central
planning towards imitating the market driven economies, which were demonstrated to be superior.

Innovation and flexibility

Small local governments are adaptable and allow for experimentation.  They reflect and cater for
local needs and encourage a rich variety of possible solutions to be tried for different problems.
They learn from one another's successes and failures, and when mistakes are made damage is
limited.  In other words, failures are localised - not national disasters.

Big governments by contrast prefer uniformity, planning and control to messy variety.  Variety
causes complexity, complexity breeds uncertainty, and uncertainty leads to anxiety.  Bureaucratic
administrations want to minimise anxiety by reducing variety -- but democracy cannot exist without
variety.

Devolution means a small bureaucracy

It is often assumed that numerous second- and third-tier governments will also result in a
proliferation of officials.  But experience shows that the opposite is true.
In Switzerland, which has 26 regional and 3 022 community governments (with an average of less
than 3 000 people per community), most decisions are made locally, and both central and local
decisions are implemented locally.  Local voters keep an eye on budgets and ensure that their tax
money is not wasted.  As a consequence Switzerland has the smallest civil service per capita in
Europe.
In South Africa ordinary people have no say over the number of people employed by government.
In the fifteen years from 1973 to 1988 the total of government employees (including those in state
corporations) rose by 61% compared to an increase of 17% in the formal, private, non-agricultural
sector.  BY comparison, the number of people employed in the Swiss public sector, including its
two state corporations, has decreased since World War II.

Reducing conflict

In centralised states, whichever party gains power is in a position to dominate others.  A country
like South Africa cannot afford winners and losers in this way.  We need a system that encourages
co-operation between potentially hostile populations, and allows the emergence of cultural
groupings where desired.
Switzerland has proved more successful in accommodating the differences between its diverse
cultural, religious and language groups (Italians, French, German and Romansch, Catholic and
Protestant) than any other country in the world.  During the course of their history the Swiss have



developed a tradition of settling conflict by allowing local areas greater autonomy.  When the
Catholics and the Protestants couldn't agree, they resolved their differences by allowing each
community religious freedom or by forming new local governments.  Similar measures were used to
defuse friction between city and rural areas; usually it was sufficient to grant more local rights, but
in some cases an entire region would be divided in half.
This method was used as recently as 1978.  Several communities in the Jura area of the canton of
Berne were in constant conflict with the rest of the canton, largely as a result of language and
religion differences.  Following a series of local referenda, Jura became a new canton.
When issues are mediated at the regional or community level, with full involvement of the people in
referenda and initiatives, they prove much easier to solve than at the national level.  This was also
the case in the USA prior to World War I when most decisions were still made by the state
legislatures.  Jeanne Kirkpatrick observed in an interview with Policy Review, "...one of the secrets
of stability in our constitutional order was that many of the deepest moral controversies were
removed from national politics and left to be settled in communities of shared values."

Social equity

Centralised decision-making is often defended on the grounds that there is no other way to
ensure that all people enjoy a minimum level of physical well-being.  But experience shows
that big bureaucracies fail dismally in this task.

They fail partly as a consequence of inefficiency, but also because in the eyes of officialdom citizens
are not individuals, but numbers.  Numerous studies show that in countries where welfare is
controlled by the central state, if a person cannot read or fill in forms he has little hope of
assistance.  Middle class people, who can cope with forms and officials, are the ones who gain
access to benefits instead of the poor.  In New York in the 1970s an estimated 10% of welfare
recipients were ineligible for any payment whatsoever and an additional 23% were overpaid.  In
1976, nearly $1 billion (1/6 of welfare-related costs) was "dissipated through recipient and vendor
fraud, administrative error and overbilled services" according to the then welfare inspector general.
The centralised provision of welfare creates institutional and legal barriers to self-help and
discourages voluntary work and charitable donations.  People who might otherwise contribute to
charity believe instead that large government departments are taking care of the needy with their
taxes.  They no longer have an incentive to make voluntary contributions to the communities in
which they live.
If the central government will insist on raising taxes itself and giving money to provincial or local
governments to spend, then the central government should not impose conditions or directions on
how the provincial or local governments should spend this money.  When communities take care of
their own welfare, with no-strings-attached financial assistance from other levels of government
where necessary, money is more likely to be put to good use.  Local people identify those whose
need is greatest and find innovative ways of helping them, without undermining their dignity, self-
esteem or ability to help themselves.

Building a democratic, caring culture



When communities are responsible for their own services, families from different backgrounds and
people of all ages make decisions and work together, and feelings of local pride, identification and
connectedness grow and flourish.  Local energies are harnessed as community members experience
the results of their joint efforts and are encouraged to contribute again in the future.
This country has been dominated by a racial oligarchy for so many years that its people have to
learn anew how a participatory democracy works.  Most black South Africans (and many whites as
well) think of government in terms of control, discrimination and suppression.  Ordinary citizens
have had almost no opportunity to make decisions, so if they are granted local independence in the
future they will certainly make mistakes, especially at first.  But participation, even if lacking in
expertise, is important in itself because it creates opportunities for real learning.  Indeed, there can
be no better way of discovering what democracy entails than through active participation in
community policies.
The great French political philosopher Alexis de Tocqueville observed that "Town meetings are to
liberty what elementary schools are to science; they bring it within the people's reach, they teach
men to use and how to enjoy it." The best way for South Africans to learn the value of democracy
is for them to have the maximum degree of direct control over the issues that affect their individual
and community lives.



Theme Committee Two
Sections One and Two

Submission on:
1. Separation of powers
2. Structure of government

Submitted by: The Free Market Foundation of Southern Africa

Summary
The success of constitutional democracies depends on the existence of effective checks and
balances which discourage democratically elected representatives from abusing or overstepping
their mandates.

An important method of preventing abuse is by distributing power between several centres,
so that each centre provides a check and counter-balance to the others.

In all advanced democracies there is a significant degree of separation of powers, especially of
the judiciary from other government organs.

Our constitution should ensure an unambiguous separation of judicial, legislative,
executive and administrative functions.

The judiciary must be free from any influence or pressure by the government or any other lobby.
True independence means the judiciary must be equal to the government and, like it, subject
only to the constitution.  The judiciary should have the power to override any unlawful or
unconstitutional action by government.

We propose that the Senate and the National Assembly have equal status and that their
jurisdiction be limited to areas allotted to parliament by the constitution.  We submit that the
approval of both houses, sitting separately, should be required for the adoption of all bills.
This would ensure that regional differences reflected in the Senate provide a balance for the
populist views which predominate in the National Assembly.  The additional requirements in the
interim constitution for the adoption of bills affecting the provinces should remain for the
protection of the provinces.

All central government legislation should be subject to a waiting period of six months during
which an optional referendum could be called by any individual or group able to obtain 300 000
signatures to a petition.  If the proposed legislation is rejected by a simple majority of those voting
in a national referendum, it should fall away.

The parliamentary executive should be restricted to the implementation of legislation and
not have any delegated authority to make laws.  Also, laws should be designed so that
administrative officials have no discretionary powers.



The executive of the central government should consist of Ministers drawn from either house
and elected from the main political parties for a five-year term.  This should be done in a joint
sitting of both houses according to the proportional representation formula described in the
interim constitution.  Each minister should be the chief administrator of one central government
department.  These departments should be specified in the constitution and should include Foreign
Affairs, National Defence, National Finance, National Infrastructure and national courts.

Each year one of the ministers should be elected in a joint sitting of both houses as chairman of
the Cabinet.  During his year as chairman he would also be President and represent the country
in matters of protocol.  At the end of the year he could be re-elected or be succeeded by one of the
other Ministers.

The national President should enjoy no powers above those of the other Ministers.

1. Separation of powers and 2.  Structure of government

The success of constitutional democracies depends on the existence of effective checks and
balances which discourage democratically elected representatives from abusing or overstepping
their mandates.

An important method of preventing abuse is by distributing power between several centres, so
that each centre provides a check and counter-balance to the others.  In this way constraints are
imposed on the potential of one centre of power to tyrannise the people.

The American political system is based on an equilibrium between three separate and great
powers: the president, the legislature (Congress and the Senate) and the Supreme Court.  A further
check is provided by the existence of fifty states with their own Governors, legislatures, and courts.
The states possess the capability to veto proposed constitutional amendments and to challenge the
federal government in the Supreme Court if it tries to overstep its powers.

In Britain the parliamentary executive (cabinet) in the House of Commons is the seat of power,
checked by the presence of a strong competing party, an Upper House, press and public opinion.

In Switzerland central government is based on consensus between the major parties, with a
counterweight provided by the people through referenda.

In all advanced democracies there is a significant degree of separation of powers, especially of
the judiciary from other government organs.

Separation of powers in South Africa
Our constitution should ensure an unambiguous separation of judicial, legislative, executive and
administrative functions.

The parliamentary executive should be restricted to the implementation of legislation and not
have any delegated authority to make laws.  Also, laws should be designed so that administrative
officials have no discretionary powers.

The importance of an independent judiciary



If a constitution and bill of rights are to be effective, they must have the protection of an
independent judiciary.  In other words, the judiciary must be free from any influence or pressure by
the government or any other lobby.  True independence means the judiciary must be equal to the
government and, like it, subject only to the constitution.  The judiciary should have the power to
override any unlawful or unconstitutional action by government.

Since the judiciary is a branch of the government, true independence is problematic.  In the case
of our present constitutional court those involved in the nominations and appointments include the
President, the Cabinet, the Chief Justice of the Supreme Court and the Judicial Service
Commission.  The Chief Justice is appointed by the President in consultation with the Cabinet.  The
majority of the members of the Judicial Services Commission are political appointees -- appointed
by the President, or the President and the Cabinet, or the Senate.  The Judicial Service Commission
also includes the Minister of Justice and, when appointments to provincial court divisions are
considered, the Premier of the province concerned.  Thus there are numerous political influences on
the selection process and, as it stands, the constitutional court's members will have to be acceptable
to ruling political parties.

Supreme court judges are appointed by the President on the advice of the Judicial Services
Commission.

To depoliticize the choice of judges, judicial officers should be elected by the citizens as is the
case with many judges, attorneys-general and police chiefs in the USA.  If there is to be a judicial
commission it should be a genuinely independent panel with a majority of apolitical public figures
such as were appointed to the Independent Electoral Commission.  Some or other combination of
these methods would have a better chance than the current system of ensuring an independent
judiciary.

Parliament
We propose that the Senate and the National Assembly have equal status and that their

jurisdiction be limited to areas allotted to parliament by the constitution.
In the interim constitution ordinary bills are required to be adopted by each house, and failing

that by a majority in a joint sitting of both houses.  Since the National Assembly has 400 members
and the Senate only 90 the National Assembly can easily override the Senate.  Money bills are
introduced and passed by the National Assembly alone.

We submit that the approval of both houses, sitting separately, should be required for the
adoption of all bills.  This would ensure that regional differences reflected in the Senate provide a
balance for the populist views which predominate in the National Assembly.

The additional requirements in the interim constitution for the adoption of bills affecting the
provinces should remain for the protection of the provinces.

The People's Veto
All central government legislation should be subject to a waiting period of six months during which
an optional referendum could be called by any individual or group able to obtain 300 000 signatures



to a petition.  If the proposed legislation is rejected by a simple majority of those voting in a
national referendum, it should fall away.

The Executive

The executive is the branch of government which carries out the decisions of the legislators.
Generally speaking, two types of central executives are found in democracies.

A Parliamentary executive
Usually called the cabinet or council, a parliamentary executive is chosen from members of the
legislative body.  It is appointed by and can be dismissed by, the legislature, and may not come into
conflict with it.
The United Kingdom has a parliamentary executive which reflects the wishes of the ruling party.  If
the cabinet loses the support of the majority in the House of Commons it must dissolve parliament
and call an election.  Prior to the interim constitution, South Africa also had an British-style
parliamentary executive.

A non-parliamentary executive
In a non-parliamentary executive the president or monarch and his ministers, or cabinet, are not
appointed by the legislature but exercise distinct and important powers.
This is the case in the USA, where the president is elected by the people independently of Congress
and has the right to retain his post even if his opponents constitute a majority in both houses.  The
members of the cabinet are chosen by him, and are responsible to him.  He takes a leading role in
proposing legislation and formulating policy.  The president can veto legislation passed by
Congress, but Congress can then override his veto with a twothirds majority.

Because the president does not always enjoy the support of a majority in Congress,
deadlocks between the executive and Congress can and do happen frequently in the US.

The unique Swiss executive
AV Dicey observed that the Swiss cabinet "forms as good an Executive as is possessed by any

country in the world.  It would appear...to combine in a rare degree the advantages of a
Parliamentary and of a non-Parliamentary government (The Law of the Constitution).

At the beginning of each new sitting of parliament the cabinet is elected by the legislature for a
four-year term of office.  By custom, the seven members of the cabinet must represent the four
main political parties and three main language groups, and each must come from a different canton
(province).



It is traditional to re-elect the cabinet ministers who wish to continue in office, so some of them
hold office for as long as 15 or 16 years.  Consequently there is a sense of continuity in the Swiss
executive that is unknown in other parliamentary cabinets.  Since no more than one or two seats fall
vacant at any one time, elections for these seats create a lot of public interest.

The chairman of the cabinet is also the president of the country and he holds office for one year
only.  Although nominally elected by parliament, the offices of president and vicepresident are
customarily filled by a system of rotation within the cabinet.  Newly elected ministers are placed at
the bottom of the list of seven, as is the retiring president.

The president has limited emergency powers, a general supervisory power, and represents
Switzerland in a formal capacity.  Because of his restricted authority and short term of office, few
people in the world -- indeed, few Swiss -- even know the name of the president.

The cabinet manages the affairs of the country in accordance with the articles of the constitution
and in deference to the wishes of parliament, carrying out parliament's instructions much as a
business manager carries out the orders of his employer.  Dicey compares the position of the
cabinet vis-à-vis the people to that of the Board of a large joint stock company.  The Board is free
to act in the best interests of the shareholders, and as long as it does a good job they don't interfere.
But it is answerable to them, and they can reverse the Board's decisions.

The cabinet ministers cannot be dismissed (except for gross malfeasance), so they enjoy a degree
of independence entirely unknown in other parliamentary executives.  On the other hand, they must
agree with one another in order to make decisions, and since they represent four different political
parties the process of reaching consensus is inevitably one of compromise.  The conflict which
often arises between non-parliamentary executives and the legislature (as in the USA, between the
president and Congress) is missing in Switzerland.  If their proposals are rejected by the legislature
or the people (in a referendum), the ministers simply withdraw them and remain in office.

The advantages for South Africa of an executive similar to that in Switzerland are obvious.
Two features are particularly attractive: the continuity and consensus that are built into the system,
and the fact that the president changes every year, thus allowing leaders of different major groups
to rise to the fore.

South Africans have been most fortunate in that Nelson Mandela has earned respect and support
amongst all of the different political groups.  However, South Africa should like Switzerland, allow
for the possibility of leaders from different parties to emerge and for the presidency to rotate.

Applying the Swiss model to the South African cabinet

The executive of the central government should consist of Ministers drawn from either house and
elected from the main political parties for a five-year term.  This should be done in a joint sitting of
both houses according to the proportional representation formula described in the interim
constitution.  Each minister should be the chief administrator of one central government
department.  These departments should be specified in the constitution and should include Foreign
Affairs, National Defence, National Finance, National Infrastructure and national courts.
Each year one of the ministers should be elected in a joint sitting of both houses as chairman of the
Cabinet.  During his year as chairman he would also be President and represent the country in
matters of protocol.  At the end of the year he could be re-elected or be succeeded by one of the
other Ministers.



The national President should enjoy no powers above those of the other Ministers.



FEDERATION OF RAPPORTRYERS CORPS

The Federation of Rapportryers Corps wish to assure the Constitutional Assembly that they
appreciate the extent of their responsible task.  We also believe that the interim constitution is
offering a clear foundation upon which to continue building.

We trust that our input would contribute to the introduction of a constitution acceptable to all
people in South Africa.

1. LANGUAGE RIGHTS

It would be impractical to use all of the existing eleven official languages in the South African
set-up.  According to statistics, Afrikaans is spoken and written more than any other language in
the country and for this reason we believe that it would be justified for Afrikaans to be one of
the two official languages (together with English) in the new constitution.  Other current official
languages should, with Afrikaans and English, be introduced as regional official languages as
applicable in the provinces concerned.

2. HUMAN RIGHTS

No human being has an absolute right.  Each right is faced by a responsibility and for this reason
some of the existing "rights" should be amended:

"The right to life", at present too general, should read that each "law-abiding person" has a right
to life.  "Self defence" is the right of each citizen.  Under certain circumstances an individual
should legally be entitled to the killing of a burglar or car thieve.  Why should the government
not do the same with regard to subjects who are unable to rehabilitate?

3. SATANISM

Freedom of religion has always been allowed in South Africa.  Christian religion is a daily way
of life to Afrikaners and millions of others.  Although many other religions are dramatically
different to our own, all religions have one thing in common, i.e. that they reject "evilness" or
"Satan".  Although blasphemy is a crime, no one has ever been charged with this.  Is this not the
time to curb Satanism once and for all?  If it is our right to participate in the writing of the
constitution surely we have a right to demand that the exercising of a religion aimed at the
destruction of "goodness" should be eradicated?  Church leaders from the complete spectrum
should meet to define "Satanism", irrelevant whether someone such as Satan exists or not.  The
exercising thereof should be prohibited.

4. CULTURE



The current constitution is making no provision for freedom of culture. we believe that the new
constitution should make provision for adequate room for ethnicity and the exercising of ethnic
customs provided that this would not be contrary to the country's constitution.

5. A PRÉCIS OF INPUT ON THE PROTECTION OF RIGHTS IN A CHARTER
SUBMITTED BY THE FEDERATION OF RAPPORTRYERS CORPS ( AT PRESENT
ABOUT 400 AS WELL AS 8000 MEMBERS IN RSA )

* each person's right to equal treatment

* The law-abiding citizen's right to life

* each person's right to protection of his/her body and soul, with no one being tortured, 
intimidated or subjected to slavery or hard labour

* each person's right to privacy

* freedom of religion - with the exception of SATANISM

* each person's right to study art and science

* freedom of association

* freedom of movement, to enable everyone to move around freely in the country

* the right to accommodation, to enable everyone to choose where they would like to live

* citizens' rights : citizenship should not be taken away, citizens should not be banned from 
the country and no one should be prohibited from travelling from and into the country

* political rights as citizens, to enable everyone to vote in elections, belong to a political party
of their choice, have peaceful meetings and participate in political activities



* each person's right to settle disputes with the authorities or others in court

* each person's right to be treated in fairness by the authorities, in accordance with the basic 
principles of justice and to be able to obtain from the authorities information required for

the protection of his/her rights

* each person's right to personal freedom except in the case of recognised detention such as 
imprisonment

* the rights of those charged with criminal offences, in order for then to stand trial in a fair 
and expedient manner

* the rights of prisoners and those being held in other institutions to human dignity

* the right to freely participate in the economy, to run any business anywhere

* employees' and employers' rights, including those recognised internationally

* each person's right to private property; no property should be claimed by the government 
without compensation

* each person's right to a clean, healthy environment

* each person's right to be raised by his/her parents, not to be exploited and, should a child 
following birth not be cared for, he/she should be put in the care of the government

* each person's right to speak his/her own language, to realise his/her culture as individual or 
group and to realise his/her own traditions - cultural, language and religious identities 
should be maintained

* each persons' right to education - each pupil or student should have equal access to schools,
technikons, colleges and universities, be educated in the language of their choice and, if 
required, have access to his/her own religious instruction.





AHLUL BAIT (AS)

FOUNDATION OF

SOUTH AFRICA

RE: MUSLIM PERSONAL LAW

INTRODUCTION

With the advent of the new South Africa and the enactment of the new constitution of South Africa
individuals became secured of their fundamental rights.  The need to determine concretise these
fundamental rights and to create structures to protect these fundamental rights, became very
important and accordingly the discussions of the day.

One such discussion in the Muslim Community is the acceptance of the operation of Muslim
Personal Law within the parameters of the New Constitution.  Various organisations are presently
engaged in these discussions and many of them have come up with certain proposals.

The following is a brief proposal set forth by the Ahlul Bait Foundation of South Africa (AFOSA) ,
which proposal sets out the brief principal of the acceptance of the operation of Muslim Personal
Law (MPL).

AHLUL BAIT FOUNDATION OF SOUTH AFRICA (AFOSA)

AFOSA is an organisation established in 1992.  The basic reasons for the establishment of AFOSA
were :

1. To protect the interest of its members.

2.           To co-ordinate the activities of its members.

AFOSA was primarily established to look after the interest of the Shia Community in South Africa.
The interest referred to here was more specifically the Muslim Personal Law.  Muslim Personal
Law in turn included :

1. Law of Inheritance (Succession)

2. Law of Marriages

3.          Divorce Law



Further interest that were addressed were funeral arrangements etcetera.

AFOSA in turn consist of various smaller organisations spread over the whole of South Africa.
Presently there are at least one organisation in each province and in certain provinces there are
approximately 4 organisations.  Various areas in the whole of South Africa are represented on
AFOSA e.g.

Western Cape : Mitchell's Plain, Bonteheuwel, Athlone, Belhar, Cape Town, Heideveld, Mbekweni,
Paarl.

Gauteng : Johannesburg, Soweto, Kathlehong, Kwa-Thema, Brakpan, Pretoria, Laudium,
Soshanguve, Mabopane, Ga-Rankuwa, Attridgeville, Britz, Lenasia.

Northern Cape : Kimberly, Galeshewe Free State : Braamfontein, Qwa-Qwa.

Kwazulu Natal : Phoenix, Durban, Pomeroy, Port Shepstone, New Castle.

Eastern Transvaal : Ka-Ngwane, Middelburg.

Eastern Cape  :  Port Elizabeth,

North Western  :   Kwandabele.

INTRODUCTION TO PROPOSAL:

With a view to get a clear understanding of the proposal set forth herein it is important to sketch a
brief background against which these proposals are made.

BACKGROUND TO PROPOSAL

The South African population consists of various religions groupings for example, Christianity,
Islam, Hinduism, Judaism etcetera.  As much as there are denominations in Christianity one
finds more specifically in Islam various denominations (Mathabs) i.e. Hanafi, Shafi, Maliki,
Humbali, Jafari and Zaidi.  Although all these abovementioned groupings are regarded as Muslims,
different laws apply to each grouping as regards to their Personal Law.

It is also a very unfortunate reality that the Muslim Community of South Africa are divided further
into various organisations for example : Muslim Judicial Council (MJC), Muslim Youth Movement
(MYM), Islamic Council of south Africa (ICSA), Ashura, Islamic Unity Convention (IUC),
Qiblah, AFOSA.  The list is not by far inclusive of all the organisations existent in South Africa.
These organisations are sad to say extremely antagonistic to one another and are frequently at
loggerheads with one another.



It is accordingly very important that to protect the interest of the individual, due regard should be
given to the New Constitution on the one hand and the denomination (Mathab) the individual
follows on the other hand.  The structures which are to be set up to protect the rights of the
individual should be impartial and obviously knowledgeable in its specific field.  It is obvious that
although the laws relevant to a grouping is there and ready for interpretation it does not mean that,
that is the end of the story.  The persons and or structures that are there to determine and
adjudicate on rights should in fact be impartial and experts in their fields, failing which the whole
system will fall apart.  Since we are all Muslims we should never reach the situation where one
denomination (Mathab) or organisation should be allowed to adjudicate on the Laws of another
denomination or should one denomination (Mathab) or organisation be allowed to control or be at
the helm of the structure.

Presently in the Muslim community various discussions are taking place regarding the question of
allowing the operation of MPL in the New Constitution.  These discussions have been initiated by
organisations such as the MJC who invited other organisations to partake.

Despite knowing of the existence of AFOSA, the MJC etcetera saw it fit not to invite AFOSA to
partake in the discussion about Muslim Personal Law hence our strategy to approach the
Constitutional Assembly to consider our proposal.

PROPOSAL

At first one should look for common ground amongst all the groupings and organisations.  This
common ground is in fact accepted by each Muslim and whosoever does not accept same falls
outside the fold of Islam.  This common ground is the first point of the proposal, which is

1. We as Muslims believe in Allah and that the prophet Muhammed (SAW) is the absolute
final messenger of Allah.

The second point of the proposal is:
2. That each denomination (Mathab) should be allowed to practise its own personal law within

the parameters of the New Constitution.

ADVANTAGES AND DISCUSSIONS OF THE SECOND POINT OF THE PROPOSAL

1. Each denomination will be allowed to practise its own laws within the parameters of the
New Constitution.

2. No one denomination or organisation will be allowed to control the system / structures of
other denominations organisations.

3. Each denomination will adjudicate on its own Laws obviously within the parameters of the
New Constitution.



4. Each denomination must have its representatives on any infrastructure set up to determine
and adjudicate on issues on MPL

CONCLUSION

It is correct so that the oppressed have suffered for a very long time in the time of the Apartheid
Regime.  The New Constitution has however arrived upon us and people are hopeful of their new
found rights.  It is with this in mind that we suggest that the process of democracy must reach each
individual, and no one should be heard to say that democracy did not reach him / her.

We wish to reiterate further that it is a pity that there does not exist an organization which is
representative of all of the organizations in the Muslim Community, to discuss the issue of Muslim
Pesonal Law.

In the event of there existing such an organization we will obviously be willing to participate in
such organization in order to discuss the issue of Muslim Personal Law.

NATIONAL CO-ORDINATOR

S.A. HAIDER



AHLUL BAIT (AS)

FOUNDATION OF

SOUTH AFRICA

RE: MUSLIM PERSONAL LAW

INTRODUCTION
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which proposal sets out the brief principal of the acceptance of the operation of Muslim Personal
Law (MPL).

AHLUL BAIT FOUNDATION OF SOUTH AFRICA (AFOSA)
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were :

1. To protect the interest of its members.

2.           To co-ordinate the activities of its members.

AFOSA was primarily established to look after the interest of the Shia Community in South Africa.
The interest referred to here was more specifically the Muslim Personal Law.  Muslim Personal
Law in turn included :

1. Law of Inheritance (Succession)

2. Law of Marriages

3.          Divorce Law



Further interest that were addressed were funeral arrangements etcetera.
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approximately 4 organisations.  Various areas in the whole of South Africa are represented on
AFOSA e.g.

Western Cape : Mitchell's Plain, Bonteheuwel, Athlone, Belhar, Cape Town, Heideveld, Mbekweni,
Paarl.

Gauteng : Johannesburg, Soweto, Kathlehong, Kwa-Thema, Brakpan, Pretoria, Laudium,
Soshanguve, Mabopane, Ga-Rankuwa, Attridgeville, Britz, Lenasia.
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Kwazulu Natal : Phoenix, Durban, Pomeroy, Port Shepstone, New Castle.
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North Western  :   Kwandabele.

INTRODUCTION TO PROPOSAL:

With a view to get a clear understanding of the proposal set forth herein it is important to sketch a
brief background against which these proposals are made.

BACKGROUND TO PROPOSAL

The South African population consists of various religions groupings for example, Christianity,
Islam, Hinduism, Judaism etcetera.  As much as there are denominations in Christianity one
finds more specifically in Islam various denominations (Mathabs) i.e. Hanafi, Shafi, Maliki,
Humbali, Jafari and Zaidi.  Although all these abovementioned groupings are regarded as Muslims,
different laws apply to each grouping as regards to their Personal Law.

It is also a very unfortunate reality that the Muslim Community of South Africa are divided further
into various organisations for example : Muslim Judicial Council (MJC), Muslim Youth Movement
(MYM), Islamic Council of south Africa (ICSA), Ashura, Islamic Unity Convention (IUC),
Qiblah, AFOSA.  The list is not by far inclusive of all the organisations existent in South Africa.
These organisations are sad to say extremely antagonistic to one another and are frequently at
loggerheads with one another.



It is accordingly very important that to protect the interest of the individual, due regard should be
given to the New Constitution on the one hand and the denomination (Mathab) the individual
follows on the other hand.  The structures which are to be set up to protect the rights of the
individual should be impartial and obviously knowledgeable in its specific field.  It is obvious that
although the laws relevant to a grouping is there and ready for interpretation it does not mean that,
that is the end of the story.  The persons and or structures that are there to determine and
adjudicate on rights should in fact be impartial and experts in their fields, failing which the whole
system will fall apart.  Since we are all Muslims we should never reach the situation where one
denomination (Mathab) or organisation should be allowed to adjudicate on the Laws of another
denomination or should one denomination (Mathab) or organisation be allowed to control or be at
the helm of the structure.

Presently in the Muslim community various discussions are taking place regarding the question of
allowing the operation of MPL in the New Constitution.  These discussions have been initiated by
organisations such as the MJC who invited other organisations to partake.

Despite knowing of the existence of AFOSA, the MJC etcetera saw it fit not to invite AFOSA to
partake in the discussion about Muslim Personal Law hence our strategy to approach the
Constitutional Assembly to consider our proposal.

PROPOSAL

At first one should look for common ground amongst all the groupings and organisations.  This
common ground is in fact accepted by each Muslim and whosoever does not accept same falls
outside the fold of Islam.  This common ground is the first point of the proposal, which is

1. We as Muslims believe in Allah and that the prophet Muhammed (SAW) is the absolute
final messenger of Allah.

The second point of the proposal is:
2. That each denomination (Mathab) should be allowed to practise its own personal law within

the parameters of the New Constitution.

ADVANTAGES AND DISCUSSIONS OF THE SECOND POINT OF THE PROPOSAL

1. Each denomination will be allowed to practise its own laws within the parameters of the
New Constitution.

2. No one denomination or organisation will be allowed to control the system / structures of
other denominations organisations.

3. Each denomination will adjudicate on its own Laws obviously within the parameters of the
New Constitution.



4. Each denomination must have its representatives on any infrastructure set up to determine
and adjudicate on issues on MPL

CONCLUSION

It is correct so that the oppressed have suffered for a very long time in the time of the Apartheid
Regime.  The New Constitution has however arrived upon us and people are hopeful of their new
found rights.  It is with this in mind that we suggest that the process of democracy must reach each
individual, and no one should be heard to say that democracy did not reach him / her.

We wish to reiterate further that it is a pity that there does not exist an organization which is
representative of all of the organizations in the Muslim Community, to discuss the issue of Muslim
Pesonal Law.

In the event of there existing such an organization we will obviously be willing to participate in
such organization in order to discuss the issue of Muslim Personal Law.

NATIONAL CO-ORDINATOR

S.A. HAIDER



NATALSE CHRISTELIKE VROUEVERENIGING

11 April 1995

COMMISSION ON GENDER EQUALITY:

Your letter 23 November 1994 refers.

The NCVV apologises for the very late reply, but our board only met on 15 February 1995.  Although late the NCVV hopes
that the committee could still use the following comments with special reference to point four of your letter.

1. The NCVV strongly supports the inclusion of a commission on Gender equality.  The reasons being:

1.1 Women's innate ability to have compassion and understanding for the needs of children, aged and women.

1.2 To monitor and oppose discrimination and to ensure correct implementation thereof.

1.3 The Commission will maintain balance regarding women.

2. STATUS AND FUNCTIONS OF THE COMMISSION:

2.1 Status: a standing commission equivalent to any other commission.

2.2 Functions of the commission:

2.2.1 Monitoring and providing input into legislation regarding women and
women's affairs.

2.2.2 Policy making regarding welfare and other services of the women's
societies with special attention to services for children, youth and the aged.

2.2.3 Protecting the importance of the families.

2.2.4 Providing input regarding funding of services.

3. SPECIAL ATTENTION TO:



3.1 Woman judges and family advocates whom are involved in divorce cases and the hearing of minors
and juveniles.

3.2 Making available of letters, brochure and media reports to the public regarding women’s affairs with
special reference to the following matters:

3.2.1 Matrimonial contracts.

3.2.2 Divorce issues regarding custody of the children and maintenance.

4. METHOD OF DISTRIBUTION:

4.1 Opinion must be canvassed about any proposed legislation, by the opinion by leading woman figures
in societies.

4.2 To explain in comprehensible terms the new legislation to all people.

4.3 Dissemination of information through the media, press and pamphlets.

5. NAME AND ADDRESSES OF ORGANISATIONS:

5.1 Woman councillors on local regional and national level.

5.2 Head of f ices I s of woman societies - who would be responsible for passing on the information to
all ground level women’s societies and organisations under their auspices.

Miss S. Rootman
DIRECTOR



RE: FURTHER AMENDMENT TO SECTION 14.3 OF THE REPUBLIC OF

SOUTH AFRICA, ACT 200 OF 1993

Our organization for reasons set out in the memorandum enclosed herewith, demand

that Section 14.1 and 14.2 be retained and that 14.3 be amended.

URGENT STEPS TO BE TAKEN

FOR THE RECOGNITION AND IMPLEMENTATION OF

ISLAMIC PERSONAL AND FAMILY LAW

                              THE CREATION OF ISLAMIC (SHARIA) COURTS

THE RETENTION OF SECTION 14.1,14.2 AND 14.3

(SUBJECT TO FURTHER AMENDMENTS)

OF THE CONSTITUTION OF THE REPUBLIC

OF SOUTH AFRICA, 1993 ACT 200 OF 1993,

AS AMENDED BY ACT 2 OF 1994

AND ACT 13 OF 1994



A.  INTRODUCTION

(a) The Right of Muslims to regulate their lives In terms of their own legal sy-stem

In many states in Africa and Asia, for practical reasons the customary laws of

inhabitants are recognised, as most of the indigenous African peoples were not

accustomed to the western imported culture which were alien to them, as they could

not adapt themselves to the norms and values of westernised laws.  The colonial

powers, in any event, did not have the necessary finances to impose their legal

systems on the local inhabitants.  Anthropologists and certain legal jurists realise that

Customary Law must be permanently recognised as such laws form part of the

particular community's culture.  It would seem that there is an ever increasing

realisation by governments and jurists throughout the world that in a culturally

heterogenous community the culture of every group including their legal systems must

be recognised.

(b) It was during the time of the Colonialist that, in many Muslim countries,

Islamic Law was tampered with beyond recognition, confining the Sharia to the

domain of Private Law, whilst ignoring other facets of Islamic Law such as



International, Constitutional, Criminal and Commercial Law.  The United

Nations Commission for Human Rights issued a Draft Declaration on the rights of

indigenous people, which declared that minority groups in a state possess the

following rights:

"The collective right to exist as distinct peoples...... The right to promote their cultural

Identity and traditions.......The right to develop and promote their own languages........

and to use them for administrative, juridical, cultural and other purposes........... The

right of children to have access to education in their own languages........ and to

establish their own educational systems and Institutions:

(E/CN. 4 Sub. 2/1989/33).

(c)   The situation where legal systems clash

In South Africa certain tribes such as the Xhosas, Pondo, Venda and Zulus have their

own legal systems which have been legacy recognised by the Nationalist Government

and its predecessors, as early as the 18th Century and were given powers by the

creation of courts which were specially constituted to give effect to the customary

laws of such tribes.  The concept of legal pluralism, inevitably results in a conflict of

legal systems thus necessitating a set of rules in order to regulate the conflict.



(d) From an Islamic perspective the rights of Muslims to practice their own Islamic Legal

System is a fundamental right and not a privilege and ought to be recognised by the

incorporating of such rights in a Bill of  Rights and Constitution.  In a separate Act

perhaps to be called an Islamic Administration Act, rules can be laid down as to

what is to happen d the general law of the land, including customary laws and

religious laws of other groups and tribes come into conflict with the Islamic Legal

System.  In this manner the ruling government will be recognising the Islamic Legal

System of the Muslims by allowing Muslims to adjudicate Islamic Personal and

Family Law in Islamic Courts which must be built and financed from government

taxes.

(e) The Right of Muslims to choose the Legal System that must regulate their

private lives

Muslims must accept that the unqualified recognition of Islamic Law will lead to

conflict with other legal systems which will lead to chaos in the land.  There is the

general law of the country that caters mainly for the aspirations of the Whites and so-

called Coloureds with their western orientated culture and legal system.  The Legal

System is based chiefly on the Roman Dutch Law, English Law and some remnants

of the laws stemming from the Roman Empire which are still presently engrafted on

our legal system, apart from statutes, ordinances, regulations and case law.  The

South African Legal System is presently a hybrid one.



The South African Legal System and the accommodation and application of African

Customary Law

The South African Legal System has accommodated in certain respects the particular

legal system of the other African cultural groups (presently Muslims being excluded).

South African legislation recognises African Law and customs in certain respects.

See Black Administration Act 38 of 1927 - Section 12(1) gives the Minister the

power to appoint a Black Chief or Headman to determine civil claims arising out of

Black Law and customs and brought before him by Black against Black residing

within the area of jurisdiction.  South African Law also recognises the customary

marriages of the aforesaid African tribes for the purposes of pensions, taxes,

maintenance, housing and the delictual claims in respect of the unlawful death of a

breadwinner.  In terms of Section 1 1 (1) of the Black Administration Act 1927, the

South African Government catered for African Customary Law by providing the

following:

"Notwithstanding the provisions of any other law, it shall be in the discretion of

Commissioners' Courts in all suits or proceedings between Blacks involving questions

of customs followed by Blacks, to decide such questions according to the Black Law

applying to such customs except in so far as it shall have been repealed or modified:

provided that such Black Law shall not be opposed to the principles of public policy

or natural justice: provided further that It shall not be unlawful for any Court to

declare that the custom of Lobolo or Bogadi or other similar custom is repugnant to

such principles".



(g)   Discrimination against Muslims In South Africa

A Muslim wife, were she to contract a marriage with her husband only in terms of

Islamic canon law and were her husband subsequently to die in an accident involving

an insured motor vehicle whose driver was clearly negligent, would in these

circumstances be denied the right to institute a third party claim, for loss of support,

against the authorised insurers of the aforesaid vehicle.  She has also been denied the

right on the dissolution of the marriage contracted by Islamic Law or even during the

subsistence thereof to legally claim maintenance from her husband and has to go

through the humiliation of seeking redress in a secular court in order to pursue a

maintenance claim for the children.  If a Muslim gets married in terms of South

African Law, the proprietary consequence on the dissolution of such union is that

both spouses must share equally in the joint estate, whilst in terms of Islamic Law,

the parties are deemed to be married out of community of property.  According to

South African Law, Muslim marriages are regarded as inherently polygamous and

contrary to public policy.  This is clear discrimination and arrogance on the part of

the authorities in not recognising MUSLIM marriages for the truth of the matter is

that monogamy is the ideal in Islam and polygamy the exception.  Muslim admit

males can only, in terms of Islamic Law, take a second wife on certain recognised

grounds. In any event the Islamic system is more just and equitable as a man is liable

to maintain his wives and children born out of the relationship with such wives.

Furthermore, children born out of such unions are stigmatised as being illegitimate.

In the western system a man may not take a second wife and children born from a

second wife are deemed to be "bastards” with the consequent disadvantages flowing

from such conduct.  It is clear that the former South African Government was either



prejudiced against the Muslims or was totally ignorant about the principles and

procedure of Islamic Law more in particular personal and family law, by not

recognizing certain facets of the Islamic Legal System.  After all Muslims regard

Divine Law as having superior force to man made laws.

See the following verses from the Quran:

"Discretion lies only with God"

Livestock 6: 57

"Surely creation and authority belong to Him"

The Heights 7: 54

"No believing man nor any believing woman should exercise any choice In their affair

once God and His Messenger have decided upon some matter.  Anyone who

disobeys God and His Messenger has wandered off Into manifest error."

The Confederates 33: 36

"David we have placed you as an overlord on Earth, so judge among men correctly

and do not follow any whims which will lead you away from God's path."



(The Letter) Sad 38: 26

"Heed God and obey me; do not obey the order of extravagant

people who corrupt (things) on earth and never reform."

Poets 26: 150-152

"So judge among them according to what God has sent down, do

not follow their whims."

The Table 5: 49

 (h) As regards Custodian Rights of the parties to a marriage contracted in terms of

Islamic Law

In the event of a divorce, or estrangement between the parties to a marriage

solemnised in terms of Islamic Law, the father of a child has been deprived of

custodian rights and is precluded from claiming any custodian rights or rights of

reasonable access to such child in terms of South African Law.  The Supreme Court

has consistently followed certain principles emanating from Roman Dutch Law,

which regards such a child as illegitimate on the principle that "een moeder maak

geen bastard nie".  The result is that were the mother to decide to change the

religion of the young child, or has seriously neglected her child, the father has no

legal remedy, even if he can prove that it is in the paramount interest of the child

that he be awarded custody of the child.  Despite having complied with the



formalities of Islamic Canon Law, as such union had been duly witnessed and

celebrated in the eyes of the public, nevertheless such a father is regarded in the eyes

of the Secular Law, as a stranger viz a viz his child.  This is a situation which can no

longer be tolerated and South African Muslims insist that all matters relating to

Muslim Family and Personal Law be adjudicated in properly constituted Islamic

Courts.  The only remedy open to such a parent is to endeavour to have such child

declared a child in need of care and then like any outsider attempt to legally adopt

such child.  The danger however exist that even if the child's mother is declared not a

fit and proper person, she can still defeat her husband's custodian rights by stating

that her own mother or aunt or sister has assumed the responsibility of looking after

such child, as a parentis in loco.  It is ironic that the mother of the child in terms of

South Africa law is precluded from claiming maintenance from the child's paternal

grandfather.

See: Moutan v Joosub 1930 AD p61 at p70 in which, Wessels, J A

analyzed a number of Roman Dutch texts and concluded that Roman Dutch Law did

not place any duty on the paternal grandfather to maintain his son's illegitimate child.

As stated earlier such a child is in terms of Islamic Shari'ah legitimate because the

parents have validly entered into a marriage ceremony in terms of Islamic Law.



AS REGARDS THE PROPRIETARY CONSEQUENCES OF A MARRIAGE

CONCLUDED AND TERMINATED IN TERMS OF MUSLIM.  LAW:

As regards the proprietary consequences of a marriage contracted in terms of Islamic

Law, a Muslim woman cannot enforce such consequences in a Secular Court.  In the

case of lsmail v lsmail 1983 (1) SA 1006 (A) the facts were as follows:

"The parties marriage were celebrated and terminated according to the tenets and

customs of the Muslim faith.  The Appellant (Plaintiff) claimed payment and arrear

maintenance as well as maintenance for a specified period after termination of the

marriage, delivery of a deferred dowry, and delivery or payment of the value of two

sets of jewelry which the Respondent had given to her, but which she had returned to

him for safe keeping."

Trengove J A, after dismissing the appeal said the following:

"Having considered the arguments presented on Plaintiff's behalf, I have come to the

conclusion that we would not be justified In deviating from the long line of decisions

In which our courts have consistently refused, on grounds of public policy, to

recognise, or to give effect to the consequences of, polygamous unions contracted in

south Africa, statutory exceptions apart.  The concept of marriage as a monogamous

union is firmly entrenched In our society and the recognition of polygamy would,

undoubtedly, tend to prejudice or undermine the status of marriage as we know it;

and from a purely practical point of view it would, in my view, also be unwise to

accord recognition to polygamous unions for the simple reason that all our marriage



and family laws - and to some extent also our law of succession - are primarily

designed for a monogamous relationship ... Furthermore, in view of the growing trend

in favour of the recognition of complete equality between marriage partners, the

recognition of polygamous unions solemnized under the tenets of the Muslim faith

may even be regarded as a retrograde step; ex facie the pleadings, a Muslim wife

does not participate in the marriage ceremony; and while her husband has the right to

terminate their marriage unilaterally by simply issuing three 'talaaq' without having to

show good cause, the wife can obtain an annulment of the marriage only if she can

satisfy the Moulana (a high-ranking ecclesiastical office-bearer of the Muslim creed)

that her husband has been guilty of misconduct.  While this may be consistent with

the tenets of the Muslim faith, it is entirely foreign to our notion of a conjugal

relationship.  I also mention, in passing, that it seems unlikely that the non-

recognition of polygamous unions will cause any real hardship to the members of the

Muslim community, except, perhaps, In isolated Instances.  According to the

pleading's, only about 2 % of all Muslim males in south African have more than one

wife.  This means that approximately 98 % of all Muslim males have either

contracted valid civil marriages or de facto monogamous unions.  And, in the case of

the latter the parties have, for many years, had the right to convert their de facto

monogamous unions into de j'ure monogamous unions.  They had the option of doing

so under the Indians Relief Act 22 of 1914 (which was repealed by the General Law

Amendment 57 of 1957) and they can still do so by entering Into valid civil marriages

under Act 25 of 1961.  In the result, I have come to the conclusion that the

polygamous union between the parties in the instant case must be regarded as void on

the grounds of public policy."



From the aforesaid judgment it's clear that the learned judge is applying principles of

Roman Dutch Law upon the legal system, regulating the lives of Muslims.  It appears

further from the judgment that the learned judge seems to have been misinformed as

regards the criteria to be applied before a husband and a wife can obtain a decree of

divorce in terms of Islamic Law.

As stated earlier, monogamy is the ideal in Islam and polygamy is the exception, and

that a man can enter into a second, third, or fourth marriage only in certain recognised

instances.  Islamic Law does not permit a husband to unilaterally divorce his wife by

simply issuing three “talaaqs”.  As the judge said "without having to show good

cause".  In terms of Islamic Law, a husband cannot simply divorce his wife according

to his whims and fancy.

The misconception some people regarding Islamic Law, and more particularly,

Islamic Personal and Family law, must be eradicated.  The time is ripe for the

legitimate aspirations of Muslims of South Africa to be satisfied by the recognition of

Islamic Personal and Family Law; and the creation of the means for its

implementation.

(i)   Certain aspects of the Law of Succession pertaining to Muslims in South Africa



The laws of inheritance also prejudicially affect Muslims in South Africa.  Muslim

marriages are not recognised unless the Sheik/imam had been appointed as a marriage

officer in terms of the Marriage Act.  Hence the Supreme Court had to come to the

rescue of a child who could not inherit because his/her father had died without a will.

Our courts sought refuge in canon law in order to ameliorate the harsh consequences

that would have ensued, as such a child would have been deprived of his/her lawful

right to inherit from his father's estate.

In the case of Moola & Other v Aulsbrook NO & Others 1983 (1) SA (N) Judge

Friedman J, held that it was never the intention of the parties to a marriage

solemnised by a Sheik/imam in terms of canon law to procreate illegitimate children.

At Page 693 paragraphs G-H the learned judge said the following:

"The concept of a putative marriage was one which to my mind, originated not only

as a device to mitigate the harshness and annulment to an innocent spouse but also,

and more particularly, to mitigate the harshness of that annulment to children born of

the union.  Until the union Is Invalid, It Is their Intention, In procreating children, to

procreate legitimate children; or where only one of the parties Is Ignorant of the

defect in the union, that at any rate is his or her intention.  The concept of putative

marriage is designed to preserve that Intention and to permit the children who, after

all, were entirely innocent in the matter, to benefit from It."



See also Ex Part Azar 1932 OPD 107, The Supreme Court held that children of a

marriage contracted by the Archimandrite of the Greek Orthodox Church, not being a

duly appointed marriage officer, was legitimate upon the basis that they were children

of a putative marriage.

See also Ex Part L 1947 (3) SA 50 (C), it was held that a marriage solemnised by a

Rabbi presiding at the particular synagogue and being a marriage officer was a

putative marriage and the children stemming from the marriage were therefore

legitimate.

It is thus dear that canon law has been engrafted into our legal system. in this regard I

quote from a judgment by Judge Friedman J in the case of Moola & Others v

Aulsebrook No & Others supra p691:

"The requirements that the union must have been contracted'palam et solemniter' or

'rite et solemniter secundum morom patriae' is more easily understood when one

appreciates the background against which the concept of putative marriages

developed.  As I have said, the concept was a product of canon law.  Consequently it

applied only to unions contracted 'in facie occiesiae with all due solemnities and after

publication of banns'.  The canon law had no application to what it regarded as

clandestine marriages.  In these circumstances, by its very nature, the concept of a

putative marriage could only apply to those unions which, although formally correct,

were invalid by reason of a defect of capacity, eg. marriages within the prohibited



degree, bigamous marriages, etc.  Once, however, the canon law principle was taken

over by the courts of Holland as part of the legal system of Holland and, more

particularly, once the principle is accepted as being part of the law."

Accordingly, the concept of a putative marriage was designed to mitigate the

devastating consequences that would have resulted if an heir were to be denied the

right to inherit from his or her father's estate where the father has died intestate on the

basis that such a child had been born illegitimate.

0)    Statutes affecting Muslim Personal Law

The following are some of the statutes while needs urgent scrutiny and review as

some of these statutes impinge upon Islamic Personal and Family Law:

Page 18

Intestate Succession Act No 81 of 1987;

Criminal Procedure Act No 51 of 1977;

The Divorce Act 70 of 1979;

Maintenance Act 23 of 1963;



Matrimonial Affair,* Act 37 of 1953;

The Child Care Act 74 of 1983;

Adoption of Children Act 25 of 1923;

Succession Act 130 of 1934;

Multi-Lateral Motor Vehicle Accidents Act of 1969;

Republic of South Africa Constitutional Act 1961;

Will Act 7 of 1953;

Matrimonial Property Act no 88 of 1984.

(k)   Legal contracts concluded between Muslims

Muslims ought to be given the right to exercise a choice as to whether contractual

and delictual disputes ought to be determined in Islamic Courts.  In this regard

Muslims can insert a clause in a contractual agreement that in the event of a breach of

any terms of a contract that the dispute be resolved before an Islamic Court, or by



consent of the parties the dispute be referred to an Islamic Court of Arbitration, as the

Islamic System has its own rules of evidence and procedure.

(1)   The Implementation of Islamic Penal Law:

A Muslim ought to be given a choice whether to be tried by a secular or Islamic

court, in regard to certain criminal offenses.  The parties affected must naturally be

Muslims and will have to consent to the jurisdiction of a Sharia Court, and as in a

civil dispute must be given the right to appeal to a superior court, consisting of

Islamic judges and thereafter to the Supreme Court.

We annex an article by Kerr SC, entitled "Recognition and Application of

Systems of Law in a Charter of Fundamental Rights.

It is our prayer that with wisdom, courage and the determination to achieve the above

objective, and with the backing of the majority of Muslims, in this country, that the

aforesaid proposal and demands be seriously considered by the constitutional

committees engaged in the drafting of the final constitution and to achieve that

objective the provision of 14.1, 14.2 and 14.3 in the interim constitution be retained



in the final constitution, subject to Section 14 being amended further with proposed

amendment set out hereunder:.

"14.4 Every person shall have the right to the recognition and application of systems

of law in accordance with the following provisions:

 (a) South African Law, including its rules on conflicts of law, shall be the general

law.

(b) The law of religious groups including tribunals shall be recognised and applied

in accordance with choice of law rules relating thereto.

(c) Judicial notice shall be taken of the systems of law referred to in sub-sections

(a) and (b) above.

(d) All legal disputes, other than those settled out of court, shall be settled by a

court of law, whether in the first instance or on appeal or review."

B.   CONCLUSION



We accordingly demand:

(a) That the right of Muslims in certain spheres to practise and implement Islamic

Personal and Family Law be entrenched in the final constitution.

(b) That a Commission of Islamic experts be appointed at state expense in order to

investigate and recommend how best the aforesaid legitimate proposals can be

implemented.

 (c) We annex a document entitled "Muslim Personal Law in South Africa.  A Brief

History."

May the Master of the Day of Judgment guide and protect all the inhabitants of this

land who are trying to tread In the path of righteousness.

PREPARED BY ADVOCATE SHERIFF, MOHAMED

FOR AND ON BEHALF OF: Africa Muslim Party



Muslim Personal Law (MPL) in South Africa:

A Brief History

1652-1795

Limited recognition of Muslim family law and succession under the Commander's

Court of Dutch East India Company.

1807

Taun Guru's son teaches Muslim Law (fiqh) in the Cape.

1906

Mahatma Gandhi initiates passive resistance campaign amongst Indians in Natal

against government's attitude towards customary Indian marriages -Hindu and

Muslim.

1907



J de V Roos writes on Muslim Personal Law in the context of South African Law.

1942

Shaykh Abd al-Rahim ibn Muhanimad al-Iraqi, early South African writer who

probed into marriage and divorce issues.

-+1977

Application by the Institute of Islamic Shari'ah Studies in Cape Town to the late

Prime Minister B J Vorster to recognise Muslim family law.

-+1980's

Parliamentary move to promulgate legislation affecting Muslim family law.  This was

an attempt to propose a private members' bill by Mr PT Poovalingbam MP (House of

Delegates).



1984

Human Science Research Council Section for Political Science Research, Research

Project - Muslim Law, Ref. no 3/10/121.  Submissions were made by Advocate AB

Mohamed of the Islamic Council of South Africa, presently President De Klerk's

advisor on Muslim affairs.

1987

South African Law Commission solicited public opinion on MPL and forms an MPL

Committee, consisting of the Muslim Judicial Council, Jamiat Ulama of Transvaal

and Natal.

1988

Rand Afrikaans University Conference on MPL.

1992



Council of Muslim Theologians in South Africa (Jamiat: Transvaal & Natal) and Dr

RAM Saloojee of Islamic Council of South Africa submit memoranda to Codesa 2 on

basic needs of the Muslim community. -

1993 -

Muslim Personal Law and Gender symposium held in Cape Town.

1994

University of South Africa plans international conference on Islam and Civil Society

in South Africa: 300 Years.  Leading South African constitutional and MPL scholars

to address the conference.



Date              14 April

FROM: Ian McLean

Subject           FREEDOM OF HEALTH CHOICE

While this company obviously has a vested interest in ensuring that vitamins and more particularly
herbs are not over regulated along the lines of the US FDA initiative, we have a number of
compelling reasons to insist that our individual right to health choice be entrenched in the
constitution.

The initial impetus for this establishment of this fledgling company in 1993 came from many
requests from African Traditional Healers and Herbalists from all over Southern Africa, but
particularly South Africa, for medicinal herbal materials as widely used in traditional medicine.
Orthodox medicine, while tacitly accepting the value of traditional medicine and centuries of
anecdotal evidence to its efficacy, has for many reasons contrived to keep traditional medicine

2

in the shadows.  The very use of the words "witch doctor" puts orthodox medicine's historical view
into perspective.

By the same token, the Pharmaceutical industry has also taken an uncompromising stand, coupled
with well publicised scepticism on the value of traditional medicine and the value of good nutrition
and nutritional supplements in maintaining optimum health.  Clearly massive investment in new
drugs and uncertain pay-back makes the drug market risky and inevitably vested interest must rise
to the fore.  Even more so if the particular company has a " market leader" that is generating
hundreds of millions of Rands in annual turnover.  They are naturally very concerned that their
leading products could be obsolete in the face of a growing awareness of and return to natural
medicine - without harmful or addictive side effects and probably at a tenth of the price.  In fact, the
concept of a nation growing its green pharmacy is an anathema to them.  The over-regulation of
herbs and vitamins would put a stop to that.

There is a huge world trend to natural medicine, traditional remedies coupled with good nutrition,
with plenty of fruit and vegetable, preferably grown without pesticides.  While Europe and the Far
east have long had a "natural medicine" tradition, the United Kingdom, United States and Canada
are all moving in this direction with very considerable growth in alternative medicine, including
homeopathy etc.  Traditional Medicine has come of again.  Or perhaps, more accurately, it has
returned and should never have been allowed to leave.



For thousands of years, traditional medicine and nutritional interventions has formed the basis of
primary health care throughout the world.  Consider Chinese medicine.  In South Africa, and the
rest of the continent, traditional medicine will continue to be the basis for health maintenance for
the vast majority of the population.  Primary Health Care must be available to all at an affordable
price.

We cannot afford to over regulate.  We are all agreed, (and I talk for the Traditional Healers
Association of Cape and for the 400 000 Traditional Healers and Herbalists south of the Zambezi
River) that there must be training and certification of healers and herbalists, and properly organised
commercial production of herbal materials, pharmacopoeia, toxicology studies and dosage
information and so on.  But to attempt to regulate as per the FDA proposal (no doubt on the
strength of the immensely powerful pharmaceutical lobby), would to our minds be catastrophic for
our nations health and health care systems.

There are other even more emotive reasons why we feel that freedom of health choice should be an
entrenched constitutional right.  We recently witnessed a family's joy at the recovery from cancer of
their daughter.  After a dreadful time of drugs and chemotherapy, the family opted for herbal
treatment based on a South African plant.  Similarly, several patients with AIDS are showing signs
of recovery.  We can't take the natural choice away.  Especially if traditional medicine can rind
solutions that orthodox medicine has not yet found to some of the modern-day plagues.

Finally, as we rejoin the international community, Southern Africa, with it's rich and unique plant
heritage, in the acknowledged "cradle of civilisation", stands on the threshold of becoming a major
medicinal plant producer for the world.  The projections show that the herbal and related industry
will employ upwards of 100 000 in the region within five years.

Can you imagine having to buy garlic on prescription.  Or chilli pepper, coriander, sage, parsley and
mint.  Or even red wine and olive oil.  With a pot pourri of these herbs, spices and oils, coupled
with good nutrition and clean water, I can almost guarantee good health.  I must be free to choose.
So must we all.

IAN McLEAN
Managing Director



DAILY NEWS 19 April 1995

If a nation is to grow into a healthy organism, its individual parts must be allowed to freely
question and debate governance and all its tentacles, society and all its complications,
religion and all its sensitivities.  For without the free-flow of ideas, without questioning and
looking for another way, a nation will surely die at the hands of government which takes
too many decisions.

This beloved country has suffered too much allready at the hands of those who brutally
imposed their misdirected dogma on society.  It should never be allowed to happen again
that individuals are exiled or banned or harassed or arrested or even killed for their
thoughts, beliefs and their need to speak and write.  Never again should newspapers be
threatened with closure if they do not toe the Government line and editors banned or
banished because they stood up for the right of people to speak proudly out.  Never again
must society be cowed into submission by the brutality of rhe State.

Yet akk these things depend on one dynamic principle; The freedom to know, the freedom
to believe, the freedom to speak.  For all these are one freedom - the freedom of the
individual.

But the freedom of the individual also means a right to certain protection: The right of
privacy, the right to work, the right of opportunity to fulfil a perpon's potential any-where
within his own country, the right for true and proper information to make knowing
decisions, the right of ownership, rhe right for justice and other sights that need to be
enshrined in a protective constitution.

And among all these rights there is an essential need for a free unfettered press to act as an
unpartisan watchdog to ensure these rights pertain and to prompt debate on the issues of
the day so that there is better understanding of the successes and problems of the State and
Society.

Without information the Press is unable to play its vital role of informing and debating the
issues.  Should all information be available to the Press, and hence the People?

In principle the Press should not have information that is not available to the individual.  In
times of peace (when the country does not face a direct external threat) as much
information should be available provided it does not interfere with the right of the individual
to:

1. Privacy - this includes the right to marry and divorce without interference, to deal
with health and personal financial matters.



2. The right of children to total protection on the grounds of their
incapacitv to take responsible decisions.

3. Expect the truth from those who govern him.

4. Freely sell or withhold his labour.

5. To fair Judicial process.

6.   To practise or not the religion of his choosing.

The Government too has certain rights:

1. The right to tax and to keep the secrecy of the individual's tax
2. The right to deal with foreign governments and protect any wish they may have for

secrecy.

3. The right to gather intelligence as long as that information is used against the individual
or organisation only in the due process of the law in Open Court.

4. The right to make laws as long as these may be questioned openly before a relevant
court.

5. The right to arrest suspected criminals and detain them for a strictly limited time in order
that the police may complete their work.  The principle of Habeus Corpus should be
enshrined.

As matters stand, the Press is directly affected by some 93 laws, all of which are aimed at
preventing information or opinion from reaching the mind of the individual.  All should be
scrapped.  Those that are necessary such as the protection of children and the individual need
to be rewritten, bearing in mind that the individual is protected by the laws of defamation in
which matters must be substantially and materially true and in the public interest.

PETER DAVIS
(Editor)



SACMA
SOUTH AFRICAN COMPLEMENTARY MEDICINE ASSOCIATION

A special interest group of the Medical Association of South Africa

THEME COMMITTEE IV: ENTRENCHED BILL OF RIGHTS

PROM: DR PETER SMITH

DATE:     13 APRIL 1995

We, the members of SACMA (the south African complementary medicine Association) (a sub-
group of the Medical Association of South Africa, representing practitioners practising or
interested in Complementary Medicine approaches) would recommend that the Constitution of
South Africa include the following clause:

"That each individual has the right to unobstructed access to the therapy and therapist of his\her
choice, as well as the medicines of his\her choice.  This right being subject to the following
conditions:

(i) that access be within the financial capacity of public sector health care or, where applicable,
health care covered by medical aid or insurance companies.

(ii) that the therapy and therapist operate within the minimal legal standards as laid down to
safeguard the consumer in terms of the training and the safety of the therapy."

PETER SMITH
for National Executive of SACMA



Underberg Christian Fellowship

4th, April 1995.

END RELIGIOUS DISCRIMINATION BUT DON'T DISCRIMINATE AGAINST RELIGIOUS
PEOPLE IN ANY WAY WHATSOEVER!

I was so pleased to hear a statement the other evening made by the A.N.C. that they did not wish to
repeat the mistakes and injustices of the past.  It is truly a wise man who learns from the mistakes
of others and his past.

Now I have been informed of a proposal by the A.N.C. that in the New Constitution, South Africa
should become a Secular State, and that State and Religion should be co-operate.  You may be
aware that serious implications flow from this, such as

1. Anyone who is a Christian leader would not be able to hold public office in any state
institution.

E. No Christian services would be allowed on any state land or building (including schools
hospitals etc).

3. No Christian prayer would be allowed In any state institution or one funded fully or partially
by the State.

4. This applies to all other religions too!

IS THIS TRUE MR RAMAPHOSA?

Mr Ramaphosa, we all had our full of discrimination in the old
South Africa.  Now I fear that the A.N.C. are about to repeat those same mistakes.

As a Christian, I would like to practice my faith freely and without any form of discrimination.  May
I remind you that you hold your privileged position through the principal of majority rule called
democracy - yet, the A.N.C. seem insistent on denying this same principle to the majority faith in
South Africa WHICH IS CHRISTIAN

If political minority groups must submit with tolerance to the A.N.C. then, so should all religious
minority groups submit to the long and well established majority Christian faith of this land.

In your upcoming elections why not include a question from the voters an to which faith they
subscribe to?  In this way, you will not be repeating the discrimination of the past!



The A.N.C. will decide whether or not the New South Africa will be free and fair.  What I see by
your proposal is that it will certainly NOT be free and fair!

Yours sincerely,

Robert Yoko
Pastor



The Full Gospel Church of God
        in Southern Africa

11 April 1995

RE:     RELIGIOUS INSTRUCTION IN SCHOOLS

We have noted that Religious Instruction will cease to be taught in our schools.  We wish to express our concern regarding this
matter.

The interim constitution professes religious freedom.  In acknowledging this, we accept that each religion has a right to be
practised and taught.

We recommend that religious education be retained by the government of national unity, and that provision for instruction in all
aiths be catered for.  We further recommend that the most effective method of applying this principle would be the utilization of
he expertise of the various religious organizations.

In practical terms it will mean that the religious rights of all children will be protected and catered for, and thereby inculcate the
basic moral values needed to ensure a more humane and equitable society.

In instances where children might be agnostic, courses in basic philosophy can be presented to enrich their lives.

The state has the responsibility of protecting and facilitating the rights of children and, we encourage you to give this matter your
very urgent attention.

Thanking you.

PASTOR H VAN DER VENT
SECRETARY GENERAL



ANIMAL  VOICE OF S. A.
 (Incorporating Humanity for Hens)

12 April 1995

Further to my letter to you of 27th January 1995, I am now in possession of expert
veterinary academic advice regarding the clause relating to animals which we would
like to see included in South Africa’s New Constitution.

ANIMAL VOICE requested the assistance in this matter of Dr Uwe Schultheiss who has
contributed to a world-wide study on animal welfare at Hannover University in
Germany.  He spent about a year in South Africa studying the effectiveness of South
Africa's Animals Protection Act, and would willingly return to this country to help update
our Animals Protection Act so that it could rank  among  the most comprehensive in the
world today.  ANIMAL VOICE could possibly help contribute to his airfare, should  you
decide his assistance is necessary.

Dr  Schultheiss is committed to the alleviation of suffering of farm and laboratory
animals and indeed all animals used by man.  He is also a pragmatist whose
assistance is deeply valued and appreciated by ANIMAL VOICE.

When Dr Schultheiss was still in South Africa he made the point that South Africa's
Animals Protection Act is old-fashioned in that it seems to cover all aspects of animal
welfare, yet because it is so unspecific, it actually covers very few.

At the time, he told ANIMAL VOICE: "Ethics must form part of any Animals Protection
Act.  The world trend is to give animals dignity by acknowledging they are sentient
beings.  South Africa's Animals Protection Act has been written from a human
perspective.  It should be rewritten from the animals' perspective.

I  enclose a copy of his letter to me so that you can read in full the points he makes. For
clarity, I also list his points below.

* To incorporate a  paragraph regarding Animal Rights in our New Constitution
would be one of the first big steps forward in promoting the status of animals in
South Africa.

* He suggests that the paragraph to be included should read as follows: "All
persons have the duty to ensure the health, life and well-being of animals and
that all living creatures are treated in a compassionate, dignified and respectful
manner and are able to satisfy their basic needs completely and their natural
and instinctual behaviour as much as possible.  No person may cause, without
good (rational) reason, pain, suffering or damage to an animal."



* Dr Schultheiss is quick to point out that, as  is, the above  paragraph is open to
abuse.  To avoid such possible abuse, our Animals Protection Act needs to be
urgently and precisely redefined.

* The most important loopholes currently existing in our Act are as follows..

-Currently, the. legal status of animals is comparable with moveable property.
Animals need a special legal status.

-The life of an animal itself must be protected by law.  In other words, no person
has the right to kill an animal unless e.g. that person is properly trained in an
abattoir.

-Force.-feeding of animals must be banned unless a veterinary surgeon
prescribes force-feeding for medical reasons.

- The doping of animals should be an offence because it is intentional abuse of
an animal.

- Every kind of professional or commercial  livestock keeping should be
regulated by by-laws. (Please see Dr Schultheiss's suggestions in his letter).

- The conditions for anaesthesia of animals must be very clearly defined (see Dr-
Schultheiss's letter).

- The Electro-immobiliser should be banned forthwith with the exception that only
veterinary surgeons be allowed to use it.

-Regarding animal experimentation in laboratories, Dr. Schultheiss was shocked
on his visit here to find that there is not a single paragraph in our current law
which is specifically for the protection of such creatures.  He believes that South
Africa's greatest shame is that it allows the catching of wild baboons for
laboratory experimentation.

I trust and implore the Constitutional Assembly to give its detailed attention to Dr
Schultheiss's letter.

I would also like to repeat my suggestion that he be brought to South Africa to help us
set up a nation of which all of us can be proud.  I beg you to help set up a nation in
which Animal Rightists  too can rest more easy, with the knowledge that our animals
are adequately protected from greed, indifference, ignorance, neglect and cruelty.

Louise van der Merwe



JOINT ENRICHMENT PROJECT - A project of the SACC and SACBC

10th March 1995

1. Nature of Bill of Rights and Application
1.1
Fundamental human rights should be guaranteed by the constitution. This should include the following:

*Equal protection for men and women under the law, including within family.

*Equal protection for people of all races under the law,

*Freedom of religious choice, association and sexual preference,

*The right to an safe environment.

*An individual's right to choose whether or not to have an abortion,

*Equal access to education for all and the right to an education that is neither racially or  gender biased,

*Freedom of opinion, expression and residence.

*The outlawing of detention without trial and the right of an individual to be considered innocent until
proven guilty.

1.2 The State should not be able to limit these fundamental human rights.  If an individual
breaks the law and needs to be punished, this individual should still he allowed his or/ & her
rights as stated in the Constitution,

1.3 It is the duty of both the State and ordinary individuals to recognise these rights.

1.4 Common law, religious rules, customs and customary rules must be subject to these
 fundamental human rights.

2         Equality



2.1 The constitution should guarantee equality for all before the law.

2.2 No one should be discriminated against on the grounds of race, gender, belief or
sexual orientation.

2.3 Issues such as Affirmative Action and the economic advancement of
disadvantaged people should be implemented on an interim basis and not be
included in the constitution as human right.

Human Dignity
3.1 The State and other institution should be compelled to respect human dignity at

all times.

The Right to Life
4.1 The right to life of a individual is a fundamental right from birth, as is the right of an
individual to choose whether or not to end his or her own life.

4.2 Capital Punishment: The State does not have the right to take an individual's life
as punishment for crimes committed.

Abortion: Foetal life that cannot exist separately from the body of it's mother does
not have a right to life over and above that of it's rnother's right to choice.

Euthanasia: An individual has the right to dignity and should have the right to end
their life should they so choose. The State should not be allowed to enforce life
upon an individual.

5 Privacy
5.1 In certain circumstances the State should be allowed to infringe upon the privacy of
an individual.  However, this should only be done with definite proof that laws have been
broken.

5.2 An individual should be innocent until proven guilty.  Should the State have proof of
guilt, then they should be able to infringe upon a person's privacy providing human rights
to dignity etc. are recognised.



28 April 1995

University of Natal
Faculty of Humanities
Department of Music

Under Rights/Education, this proposal posits that the new constitution should state:
EDUCATION, A BASIC HUMAN RIGHT, MUST INCLUDE THE ARTS AS AN
ESSENTIAL ELEMENT.

All have a right to education - a process which develops the whole person.  Arts education
must be part of this process, as it, too, is a fundamental human right.  Article 27 of the
Universal Declaration of Human Rights states that "Everyone shall have the right to
participate in the cultural life of the community and to enjoy the arts.

Let us follow the lead of other countries which have the foresight to issue policy statements on
Education and the Arts which position the arts as an essential element in schools' curriculums.
New Zealand is one.  The Policy Statement from New Zealand acts as the lynch-pin between
an era of advocacy of the arts in the curriculum and the implementation of arts education as
part of the common programme for students in state schools.  The United States is another.
They recently passed legislation to entrench the arts in the form of "Goals 2000".  Finally there
is Sweden.  In 1974 the Swedish Parliament unanimously adopted a resolution approving
objectives for national cultural policy, proposals for State Cultural organisation and certain
basic principles for State subsidies.  Cultural equality is rated as no less important than
economic and social equality.

Arts Education struggles to survive in South Africa because of the lack of financial support,
particularly during economic recession.  Well-written books and articles have appeared which
propound the truth that the arts have an essential place in a balanced education.  Howard
Gardner, a leading cognitive psychologist, has written extensively about human creative
processes, particularly as manifested in the arts in Art, Mind and Brain.  During economic
recessions government planners and educational authorities rationalise that they can afford to
do away with the arts because these subjects make little or not difference to the economic
welfare of the country.

[Fax submitted by Betsy Oehile]



ISLAMIC UNITY CONVENTION
Rylands Estate

25/04/95

The Interim constitution expresses recognition of family laws of, amongst others, religious
groupings.

Presently the Ministry of Justice is looking into this matter.

In this understanding and that of the public statements made during the pre-election period in
1993/1994 by the major political parties in South Africa, the IUC, the major Muslim national
body, on request from the Justice Ministry forwarded interim proposals for Muslim Personal
Law (MPL) functioning in South Africa.

It is now the apparent said Ministry's view that MPL will be subject to the Interim
Constitution and the Bill of Rights, some of which will mitigate against many religious laws of
different religions.  There was no full and proper consultations in this sphere in matter of the
compilation of the interim constitution.

As is known, the IUC is establishing a public Commission of inquiry (COI) into MPL with the
aim of formulating a proper and full code of MPL for operation in South Africa.  This will
entail constitutional changes which the said Commission will have to see to.

We are very and utterly disturbed at the state of events at this given time.  We feel that there
should be such constitutional amendments to allow the full functioning of Interim MPL
arrangements as not to affect the findings of the COI and its recommendations, which if
matters are left as they are presently, will seriously compromise MPL.  In fact, it could be an
exercise in futility with a "fait accompli" situation already in place before any MPL issues had
been dealt with.

We feel that the UN's Resolution 36/55 of 25/11/1981 on the Declaration on the Elimination
of all Forms of Intolerance and Discrimination Based on Religion and Belief must be
considered more seriously and practically in application of constitutional matters.  This should
specifically be so for family laws based on a religion.

The freedom of practice of religion and its religious laws in public and in private, individually
and in voluntary association with other co-religionists must be unambiguously recognised
constitutionally, failing which there can be no free practice of religion and its beliefs.  This is a
serious flaw in present constitutional matters and must be seen to urgently.  Failure herein will
mean that recognition of family laws based on religion, in the case of Muslims, will have no
practical meaning whatsoever.



(signature illegible)
National Council - IUC



CHRISTIAN EDUCATION MOVEMENT
JOHANNESBURG

18TH APRIL 1995

FREEDOM OF RELIGION IN SCHOOLS

1. The Christian Educational Movement is an organisation founded in 1942 by the main
English-speaking Churches to preserve and propagate the teaching of Religion in the State
Educational System.

2. In pursuance of these objectives the Movement would like to make the following
recommendations to the Constitutional Assembly in regard to the fundamental right of every
citizen to follow his own religion, to the duty of the State to preserve this freedom of religion
and in particular to the role to be played by religion in the educational system of the country.

2.1 Despite the negative connotations of Religious Education because of its past history
when it was not only restricted to one Faith but also to the interpretation of that Faith and
closely linked with the propagation of a sectional nationalism and patriotism in the form of
Christian National Education, CEM would want to make an appeal for the retention of
Religions Education as part of the school curriculum.

2.2 However, it would prefer this to be on the following basis:-

2.2.1 It would not be Religious Education in any one faith but would be
based on a multi-faith model and taught phenomenalogically.
2.2.2 It would not be included for any formative or nurturing aims but would
rest entirely on its own merits as any other school subject on purely academic and
paedogogical grounds and in the interests of sound curriculum development.
2.2.3 Consequently, Religious Education in this form will not require any "conscience
clause" as exemption from such a study will be a unnecessary and as undesirable as exemption
from any other subject in the curriculum.

3. However, should a decision be made to retain and include Religious Education on
what is known the "Particularistic Model" i.e. where children are streamed according to their
religions and taught in separate classes and follow separate syllabi, the CEM would make the
following recommendations:-

3.1 Again, it would appeal for such Religious Education to be taught academically, free
from any hidden agenda where the ultimate aim is the conversion of the pupil to a particular
creed.



3.2 In such a system recognition will need to be given that no Faith is monolithic, and there
will have to be a careful monitoring and control of syllabi to ensure that they reflect all
traditions within the particular Faith, unlike in the past where Religious Education was not
only Christian Education but a specific understanding of Christianity in the form of Calvinism.
"Christian" Religious Education, therefore, will need to include Orthodox, Catholic,
Protestant, Charismatic and lndigenous African Christianity; "Jewish" Religious Education,
Reformed and Orthodox Judaism and Islam both Sunni and Shiite.

4. Under no circumstances would CEM be agreeable to the exclusion of Religious
Education from the curriculum.  It feels, very strongly, that it is in a unique position to
contribute something of value to the Reconstruction and Development Programme in that its
proper presentation can lead to the reconstruction and rehabilitation of religion despite its
legacy of the past because of the prominent place of religion in the lifes of all segments of our
population and because through its contribution to the new educational system it will lead to
the development of a reconciled people based on a deeper knowledge of their fellow citizens
flowing from a deeper understanding of their neighbours' religion which such Religious
Education will accomplish.

The Reverend Russel Campbell
Acting Director

Chairman: Council Sub Committee.



1764

Dear Sir/Madam

As a citizen of the new South Africa I object in the strongest possible terms to the
Legislation of Pornographic Magazines. Not only is this literature an infringement of
Womens' Rights, but it debases them into sex objects. I respect other people's freedom
of expression, as long as it does not violate my own family's freedom.

We (78% of RSA) Christians, have a right to bring up our children in a morally upright
environment and to protect family values which are undermined by this literature. The
availability of this literature has helped towards the disintegration of previous nations in
History. The time has come to listen to the silent majority.

We urge you to re-introduce standards of moral decency which will contribute to the
fibre of family nation building. (end of page 1)

The effect of this literature on influencial young people is detrimental. After being
exposed to soft & hard core porn they want to see & experience more sexually which
leads to perversion & sexual abuse.

Let us prevent degrading our land, value & moral standing.

Yours faithfully
L.DEAKIN



1766 The Constitutional Assembly
P O Box 15
Cape Town, 8000
February 12, 1995

Belinda dos Santos
295 Ashden Rd
Mondeor, 2091

Dear Sir/Madam

As a citizen of the new South Africa I object in the strongest possible terms to the
Legislation of Pornographic Magazines. Not only is this literature an infringement of
Womens' Rights, but it debases them into sex objects. I respect other people's freedom
of expression, as long as it does not violate my own family's freedom.

We (78% of RSA) Christians, have a right to bring up our children in a morally (end of
page 1) upright environment and to protect family values which are undermined by this
literature. The tendency towards immorality has contributed to the disintegration of
previous nations in History. The time has come to listen to the silent majority.

We urge you to re-introduce standards of moral decency which will contribute to the
fibre of family nation building.

Yours faithfully
Belinda dos Santos



The South African Pharmacy Council
23 February 1995

PRARMACY AMENDMENT BILL, 1995

On behalf of the South African Pharmacy Council, I would like to express my appreciation for
inviting and giving us the opportunity to address the Committee on the proposed amendments to the
Pharmacy Act.  The Committee was presented with a document titled: "Pharmacy Amendment Bill,
Presentation to the Committee".

This document gives an introduction to the legislation and deals with each clause, as contained in
the proposed Bill, separately.  Each clause is discussed and alternative proposals have been
formulated.

The Director-General stated, during the meeting, that the Departirnent will reply to all the
comments and proposals made in this document Since this matter is of a serious and important
nature to Council, we would welcome the opportunity to be placed in possession of the
Department's comments and to formulate a reply on these comments to the Committee, so as to
enable the Committee to take the most informed decision.

The issues of specific importance relates to:

1. the period of office of the Interim Council;
2. the composition of Council, specifically the inclusion of

the academic personnel, the provincial representation, the
legal representation and the representation from a medical
practitioner or nurse which serves on the Medical and
Nursing Council;

3. the question on whether the abolishing of the Council
automatically terminates the terms of office of existing
members;

4. the information with regard to the minutes and registers;

5. the continuation of preliminary investigations and
disciplinary procedures;

6. the possibility of the conflict between the provisions of
Clause 11 Section 51 (1) and Clauses 13 (7) and(8); and



7. the quantification and qualification of the provisions in
Clause 13 (7).

Your consideration on the above request will be highly
appreciated.

C M VAN NIEKERK
REGISTRAR



8 February 1995.

In reply to your invitation to submit comments and ideas bearing on the philosophy of the
proposed new Constitution, we attach hereto our recommendations which we sincerely
believe are morally defensible and make fundamental economic sense.

please note that, particularly following the caustic comments recently published by the
Auditor General, we believe it is incumbent that the financial resources of the nation be
placed under the control and surveillance of those professions and proven businessmen
in our society, that have historically proved to be capable of managing important
financial matters.

This thesis flows from our understanding and belief that a Government is above all, a
body responsible in essence for spending and allocating funds provided by taxpayers in
the best and most fruitful manner.

We trust to hear from you in this regard and it is our intention thereafter, to make copies
of this submission available to the serious press for public comment.

ISIDORE GOLDBERG - CHAIRMAN

SHAREHOLDERS ASSOCIATION OF SOUTH AFRICA.

MEMORANDUM
Taxpayers. especially the humblest who pay VAT only, are entitled to expect that their
funds are not mismanaged by politicians.

The auditor General’s Report confirms annually that mismanagement is rife,
unfortunately the relevant report publishes Its litany of unacceptable disclosures at least
eighteen months after the end of the particular financial year*

Most political parties have pled for accountability in their manifesto, bat accountability
without enforcement In merely political rhetoric.

The question is :- HOW to effectively apply enforcement of accountability?"

Taxpayers funds should not be appropriated automatically by politicians as at present,
but should be administered by a "National Taxpayers Authority" or similar Independent
apolitical body, answerable to taxpayers and to  act to the government of the  day.

The composition of the proposed National Taxpayers Authoirity, should include financial
experts of all the major financial disciplines, i.e.  Accountants, Economists, Actuaries,



Financiers, Towaplanners, Econometrists, Businessmen, Bankers, etc., with powers to
co-opt specialist expertise, Including government representation from the relevant
departments.

Consideration could be given to effective retired reputable experts from the disciplines
referred to in the preceding paragraph.

Implementation should be by means of budgetry control of each government department,
Investigated In advance, to determine the financial viability of the relevant departments&
expenditure proposals.

It is contended that the new South Africa aboard not be afraid to Implement new ideas
merely because they are new and have no Precedent elsewhere.

Habitual mismanagement of taxpayers funds by most, If not all western democratic
governments, with a total lack of accountability by the perpetrators, can be successfully
countered by effective enforcement of accountability.

NOTE: one would not want to be too prescriptive regarding the title a National
Taxpayer’s Authority nor of the flexibility of Its composition, except of course. to ensure
that its decisions are financially sound and that they must serve the best interests of
taxpayers, to wit, taxpayers funds must remain the preserve of the taxpayers until the
various government departments are able to convince the National Taxpayers Authority'*
that their disbursement Is justified.



BEAUTY WITHOUT CRUELTY
1 Feb 1995

Beauty Without Cruelty is a nationally based antivivisection organisation and represents the views of its
members and the opinion of a significant portion of the general public.  On the basis of this representation, we
contend that the following issues are valid and necessary for inclusion in the new constitution:

Motivation:

Many people worldwide are concerned about the suffering of laboratory animals and about the reliability of
results obtained through animal research and about the economic viability of such methods, yet there is little or
no effort made to accommodate their concerns.  In view of the present critical shortage of research funding it is
necessary that less expensive and more reliable methods are developed to address this issue and for available
money to be utilised in the most productive manner possible.  To this end the following is suggested for
inclusion in the new Constitution.

1. That each and every individual has the right to demand non-animal researched medical treatment and to
expect that his/her desire for such is recognised and fulfilled by adequate government funding of same.

2. That each and every individual has the right to access information regarding all forms of animal
experimentation in order that he/she may knowledgeably campaign against same.

3. That each person has the right as a consumer to know the precise composition of his/her purchases and
the manner in which products and ingredients have been tested for safety, quality etc.  Such information should
be legally bound to appear, in clear, lay terms on all saleable commodities.

4. That every South African child/youth/student has the  right to be educated about the various forms of
animal abuse in the quest for a compassionate society.

We have deliberately kept the list of possible inclusions as non-exhaustive as possible and yet still convey the
major concerns of those we represent.  We hope that this submission will be favourably considered.

BERYL SCOTT (MRS)
Managing Trustee



Suurman Residence Association

19.01.'95

Since I've talked much about us living in what was called Bophuthatswana in the past.
Now I like to embarked this issue of Chiefs right away especially the T.B.V.C. States
!Chiefs or traditional leaders and catagorise their leadership.

This  should be taken into a very    serious   consideration.  A Commission of enquiry
has to be assigned to come and do a thorough investigation of how that Land was found
and how the first and the very first Chief was  appointed, and along the line of life where
it was changed how and  why,  if this is done, the Government should also,.put its
position after                    a deligent,  consultation with the people by, the people at
Grassroot level, and even
When the rightful  Chief could be tracked and found and be accepted by the
people, He or she should not betaken from the street into the Office no.  I  am
suggesting that a school of chiefs be established, and all the chiefs in Offices and the
ones who will be taken into Office after investigation go to school formally to be taught
deligently, about the good Of Leadership, tribal Laws and generaIly practiced law, and
about the,Local Government.

Because presently in Bophuthatswana and mostly in the rural areas people living in the
Chief’s Lands, they totally do not know why  they have voted, due to reasons that they
cannot see any changes, they are still oppressed by the  Chief  who were during Bop.
Era did not call them to hold a mere meeting to raise  their grievances of many things,
the very Chiefs are now oppressing them under the cloak of A.N.C. and again when take
your complain to the very Administrator you will find the same man who was very
adamant and bully during the Bop.  Regime, and the Government seems to be very quite
about that, they areenjoying the gravy of the.blue train completely forgotten

 the People who voted them,into Power, at Grassroot level who are suffering with
exploitation and  abusement right now and today. Under the Chiefs, People are not
allowed to buy small portion of land of their own., When they buy they are told

they only have affiliated and issue you with an affiliation document you will be told
that if you do  something we do not like in Community you will be expelled with no costs
of whatsoever and.no refund.  Now a question arises, why have we voted because
nothing has been changed, we are still; oppressed.  Now I am,going to talk about the
area in which I am living in that  Leeuwkraal at Hammanskraal

Chieftainship of the Kekanas-... Our fore fathers told us that they have all contributed
Cattle, pigs, bags of mielies when this land was bought, it is not one man's bought land,
some of the Residents are even having documents of their forefathers to proof what I am
saying.  After the Land was purchased they themselves voluntarily and happily
appointed one man among themselves to be their Leader, not knowing or they were not



made aware that somewhere along the future their Great Grand Children will suffer the
consequences of what they are doing and the worst part of the whole issue the Apartheid
Government of that Day without a word of advice or counselling them they just rubber
stamped what the poor illiterate people have agreed upon.
Now because of this I am bringing my,Humble Suggestion to your attention for the sake
of our people who suffered,a great deal because of apartheid of which many of them
died having fought but invain.
The Government has to investigate in the whole South Africa where there's Land
belonging to the Chief or claimed to be the Chiefs that the inhabitants are not living
under the similar conditions like us here at Hammanskraal.  Sir I will detest very much to
be understood meaning that .1don’t love the Leadership of Chiefs or being A.N.C Chiefs,
No Sir that is not what I am saying for I Love My Tradition and I know MY roots and my
Custom.But I also Love to see our Black Community being free, having freedom in the
true sense of the word, even under the Chiefs.  If.that cannot be done the Government
should negotiate with the Chiefs about buying of their Land for the People and the
People should have Title Deeds of the small piece of land they that they can borrow
money, from money Lenders and build decent houses  for their children. This is the only
way their Living standard could be improved, because without, Title or Deed we cannot
borrow money, you will be told that the Land belongs to the Chief even if you have
bought and lived there for decades of your years, So sir.I am saying to C. A. to do
something about it.

Thanking you is your humble Prudent servant..

MOTHOKOA KGOBE NATHAN



8 February 1995

1. I have been advised by the Executive Director of the Constitutional Assembly that
Theme Committee 5 wishes to hear the views of the  judges of the Constitutional Court
on matters relating to the Chapter of  the Constitution dealing with the judiciary.  The
Constitutional Court will  be required to certify that the new Constitution is in conformity
with the  Constitutional Principles.  The judges of the Constitutional Court would  not
want to engage in any debate with members of the Constitutional  Assembly concerning
the details of the Constitution, or express any views  on issues which may be relevant to
the Constitutional Principles.

2. The Constitution is the basic law, defining the structures of government and other
fundamental matters necessary for the organisation and functioning of the state. it
provides a framework within which other laws can be made and with which they must
comply, and is of a more  enduring character than the ordinary laws of the land.  As long
as the  new Constitution complies with the Constitutional Principles enshrined in the
1993 Constitution, matters of detail can be dealt with through ordinary legislation.  If this
is done, amendments to such details  necessary to address changed circumstances,
omissions or uncertainties, or new needs, will not call for constitutional amendments, but
can be effected by ordinary legislation enacted in accordance with and subject to the
provisions of the Constitution, There are obvious advantages in following this course in
dealing with issuer, concerning the structure and  functioning of the Courts.

3. Without expressing any view In regard to what should be contained in the new
Constitution and what should be left for ordinary legislation, there are advantages to a
court structure in which jurisdiction in respect of constitutional issues is as follows:

(a) The Constitutional Court is the Court of final instance in respect of all
constitutional issues.

(b) The Appellate Division Is given jurisdiction to hear appeals from decisions of the
Provincial and Local Divisions of the Supreme Court on constitutional Issues, as well as
the other issues within its present jurisdiction.  This will not only enable the Judges of the
Appellate Division to contribute to the development of  constitutional jurisprudence, but
will also simplify procedures.



(c) The Provincial and Local Divisions of the Supreme Court are given a general
jurisdiction to deal with constitutional issues, either on appeal or referral from the
Magistrates' Courts, or at first instance, subject only to the following proviso.  If the
validity of an Act of Parliament is in issue, the Supreme Court may uphold the validity of
the legislation if it is of the opinion that it is consistent with the Constitution.  But if it is of
the opinion that the Act of Parliament is inconsistent with the Constitution, and that a
final decision thereon is necessary for the purposes of the case before it, it may give
such a decision, provided that such decision will not take effect unless confirmed by the
Constitutional Court.  This will avoid the uncertainty and confusion that could arise if
different conclusions were to be reached In regard to the validity of national legislation
by different Provincial Divisions of the Supreme Court.  It will ensure that only one order
is made in regard to the prospective or retrospective operation of a declaration of
invalidity of an Act of Parliament.  It will also provide the Constitutional Court with the
benefit of the reasoning of the Court referring the matter to it.

(d) Magistrates' Courts are given jurisdiction to deal with constitutional issues arising
out of the interpretation and application of the provisions of the Bill of Rights, other than
issues relating to the validity of legislation.  Issues concerning the validity of legislation
which arise in proceedings in Magistrates' Courts, and which are necessary for the
decision of the case, should be referred by such Courts to the Supreme Court.

(e) Appeals from a decision of a Magistrates Court on a constitutional issue within
jurisdiction lie in the first instance to the Provincial or Local Division of the Supreme
Court.

(f) Appeals from a decision of a Provincial or local Division of the Supreme Court on
a constitutional issue, given either as a Court of first instance, or on appeal from a
Magistrate, lie first to the Appellate Division, and thereafter, and with leave of the
Constitutional Court, to the Constitutional Court.

(9) With special leave of the Constitutional Court, a litigant may be permitted to
approach the Constitutional Court for a decision on a constitutional issue, or be allowed
to appeal directly to the Constitutional Court against the judgment of another Court on a
constitutional issue.

4. Section 99(1) of the 1993 Constitution provides that judges of the Constitutional
Court shall be appointed for a non renewable period of seven years, unless the new
constitutional text provides otherwise.  If this provision is retained in the new
Constitution, it could result in all eleven judges of the Constitutional Court having to
retire on the same day.  If such a consequence is to be avoided, the provision dealing
with the tenure of the judges of the Constitutional Court, would have to be reformulated.



5. It has not been possible for me In the time available to discuss the issues dealt
with in this memorandum fully with all the judges of the  Constitutional Court.  I believe,
however, from discussions that I have had that the substance of the views I have
expressed, would be supported by such judges.

A Chaskalson
President
Constitutional Court

TOTPL P.03



The Housewives' League of South Africa

9 February, 1995

The Housewives' League of South Africa wishes to submit the following comments
and proposals for consideration in the final Constitution of our land.

L Morris

National President

ASSEMBLY, DEMONSTRATION AND PETITION
Section 16
"Every person shall have the right to assemble and demonstrate with others peacefully
and unarmed, and to present petitions, but shall not have the right to intimidate or
obstruct others in their peaceful pursuance of daily living; nor should the lives of patients
be endangered by such actions.

LABOUR RELATIONS

Section 27

This section is discriminatory in that workers do not seem to have the right not to belong
to a trade union, to abstain from striking and to continue working without fear of
discrimination and loss of advantage.

These rights are implied in Section 8 (2), 11, 15, 16, and 17, but should be clearly stated
in this particular section.

EDUCATION
Section 32
32 (a) "equal access to educational institutions" should be linked with
32 (c) Educational institutions based on a common culture, language, religion or SEX.

Motivation:



a) Parents should have this additional option of choosing a school on the grounds of
sex.

b) The continued success of the great single-sex schools in South Africa indicates
both parental preference and educational achievement.

Theme Committee 6:                  A. PUBLIC ADMINISTRATION

ALL OFFICIALS AND EMPLOYEES in the PUBLIC SECTOR who are involved in any
criminal activities - embezzlement of public funds, assisting prisoners to escape, theft of
property, taking bribes, the sale of licences, etc., should incur higher penalties, as they
are committing crimes against the State and this should be considered TREASONABLE.
They are also betraying trust and destroying faith in the due process of Law and
Government.
ALL MINISTERS AND HEADS OF PUBLIC SERVICE DEPARTMENTS MUST BE
FULLY ACCOUNTABLE FOR THEIR ACTIONS AND THE ACTIONS OF PEOPLE
UNDER THEM.
At no time must PUBLIC FUNDS be referred to as GOVERNMENT FUNDS.
Government has no money.  The money over which they have control, is PUBLIC
MONEY gathered from Rates and Taxes and must be carefully harvested and spent.
Budgets must be strictly adhered to and any overspending by Government Departments
must be immediately investigated by a trustworthy and fully independent company of
auditors - preferably one of international standing.  The Department Head must be held
fully accountable for any discrepancies.

Theme Committee 6:                 D.      SECURITY APPARATUS

The taking of DRINK/DRUGS should not be treated as extenuating circumstances; but
as additional crimes.
NO BAIL should be allowed for any person arrested for CRIMES OF VIOLENCE.  Any
person caught at the scene of the crime or later traced and found to be in possession of
arms must be treated as a person with intent to do violence and not be granted bail.  Any
persons involved in the trafficking of drugs should be treated as potential murderers.
Therefore, no bail must be allowed for persons arrested for MURDER, ARMED
ROBBERY, RAPE, MUGGING, CHILD MOLESTATION OR ABUSE, DRUG
TRAFFICKING OR ARMS SMUGGLING, AND THOSE INVOLVED IN ASSISTING THE
ESCAPE OF CONVICTED PERSONS OR PERSONS AWAITING TRIAL.
The whole process of the law to be revised so that suspects can be tried, convicted or
freed as quickly as possible; but in a fair and just manner.
The cost of litigation to be drastically reduced.  The criterion shou d be; "justice is being
done and is being seen to be done" and not "justice is for those who can afford the best
lawyers and hold out the longest".



Bearing in mind the considerable cost to the public, for maintaining prisoners who are
incarcerated for any length of time, the treatment of prisoners must be fair and just; but
they must not be kept in idle luxury.  They, like the rest of us, must earn their keep.
More attention and Public Assistance must be given to the VICTIMS of crime and not to
criminals.
The LAW ABIDING ARE OF MORE IMPORTANCE TO THEIR COUNTRY than are the
LAW BREAKERS.



AFRICA CHRISTIAN- ACTION
(incorporating Salt Shakers)

9 February 1995

The legislative, executive and judicial branches must be separate and distinct, each

only exercising their respective powers.

1 Tim 1:8 "We know that the law is good if one uses it properly."
We would like to outline three unlawful uses of the law according to Christian
Principles:

- No legislative acts must allow infliction of punishment upon persons supposed to
be guilty of treason, felony or other criminal acts without any conviction in the
ordinary course of judicial proceedings.

- Private bills or acts must also be barred ie. those acts which are based on some
particular or private interest, and not those which benefit the community as a
whole.

- Laws that are passed after the occurrence of a fact or committing of an act, which
changes the legal consequences thereof must be prohibited.

We believe that every man has the right to be governed by a lawful government :
Where forfeiture may be necessary, the judiciary alone is competent to judge.  The
executive and legislature must not sit on questions of this nature, though they may sit
for other decisions such as removal from office.  The judiciary must be prohibited from
exercising the power of the legislative body particularly in the context of resolving
cases  or controversies.

We thank you for your consideration of the above and pray that God will enable you to

do His will.

Charl van Wyk

chai rrnan



'I looked for a man among them who would build up the wall and stand before me in the

gap on behalf of the land.

Ezekiel 22..30



The Free Market Foundation  of Southern Africa
an organisation to promote economic freedom,

1 February 1995

DEMOCRATIC CHECKS AND BALANCES

We prepared a check-list for ourselves of the matters that should be addressed in order
to ensure democracy and the protection of the rights of citizens.  A copy is attached
which we trust you will find useful.

Leon Louw
Executive Director

The Free Market Foundation  of Southern Africa
an organisation to promote economic freedom

This is a comprehensive list, with minimal commentary, of (mostly) recognised and
tested constitutional and democratic mechanisms (checks and balances) intended to
ensure democratic processes and values and to curtail the potential abuse of power.

The ideal combination of mechanisms suitable for any individual can be regarded as the
one that is desirable when his worst enemy is in power.

1. DIRECT DEMOCRACY (REFERENDUMS)

1.1       Optional (by government decree)
1.2 initiatives (or citizens petitions)
1.3 Obligatory (required, by constitution eg amendment of entrenched clauses or
specified laws)
1.4 Recall

2. ELECTIONS

2.1 President/Prime Minister
2.2 Politicians
2.3 Specified-led government officials
2.4-     Limited term of office

VOTING SYSTEMS



3.1 Universal and equal franchise
3.2 Secret ballot
3.3 Multiple choice
3.3.1     Voters List
3.3.2 Transferable vote
3.3.3 Cumulative vote
3.3.4 Alternate elections

4. PROPORTIONAL REPRESENTATION

4.1 At all levels
4.2 In prescribed bodies (eg Cabinet, school boards)

5. BICAMERALISM

5.1           National and geographic houses
5.2           Equal powers (for initiation, adoption, veto)

6. SEPARATION OF POWERS

6.1 Legislative
6.2 Administrative
6.3 Judicial

7. INDEPENDENT JUDICIARY

7.1 Autonomous regional courts
7.2 National court of final appeal
7.3 Constitutional court
7.4 Common/customary law prerogative

8. BILL OF RIGHTS

8.1 Civil liberties -
8.1.1 Association/disassociation
8.1.2 Religion/values/lifestyle
8.1.3 Speech/press/broadcasting
8.1.4 Assembly/protest
8.1.5 Habeas corpus/fair trial/jury option
8.1.6 Movement/residence
8.1.7 Informed adult consent
8.1.8 Rule of law, not men



8.2 Economic freedoms -
8.2.1 Property rights
8.2.1.1 Owner's/proprietor's discretion (conditions/ right of admission)
8.2.1.2 No expropriation-confiscation (except possibly for place/route-bound
infrastructure)
8.2.2 Freedom of contract
8.2.3 Freedom of enterprise/entry/competition
8.2.4 Right to work (freedom of employment/self employment)
8.2.5 Balanced budget

8.3 Social rights (2nd/3rd/4th generation rights) -

NOTE.. So-called lst generation rights have the legitimate purpose of protecting the
individual against abuse of power by the state or the majority. Social, or 2ndl3rd14th
generation "rights" represent benefis that are considered to be desirable.  Unfortunately
they generally do not refer to the right to strive for such benefits but to a legal obligation
upon the state (and therefore upon fellow citizens) to supply them.  One is a "negative"
obligation  of protecting the individual against abuse of power by the state or the
majority.  Social, or 2nd/3i-d/4th generation "rights" -represent  benefits that are
considered to be desirable.  Unfortunately they generally do not refer to the right to
strive for such benefits but to a  legal obligation upon the state (and therefore upon
fellow citizens) to supply them.  One is a "negative" obligation to desist (the state should
not cause harm); the other is a "positive" obligation to act (the supply of goods and
services).

The latter "rights" can consequently not be truly justiciable and can not, as in the case of
lst generation rights, be legitimately included except (a) if it is provided that no law or
action will deprive the individual of the right to obtain or supply such benefits
himself/herself (which is desirable), and/or (b) as obligatory policy goals, with policy
bona fides reviewable by the courts.

"Second generation rights" are eg housing, education, employment, health services,
pensions.  "Third generation rights" refer to eg a clean and safe environment.  "Fourth
generation rights" are rights to positive feelings/emotions (absence of fear etc).

8.4 Political rights (democratic processes etc as described in this document)

9. DEVOLUTION OF POWER

9.1 Regional level
9.2 District level
9.3 Locallevel
9.4 Community level



(specified in the constitution and entrenched - the principle that only powers that
can not be realistically exercised at lower levels are exercised at higher levels)

10. DEMOCRATIC CULTURE VALUES

10.1 Civil society
10.2 System above party

11. SUNSET CLAUSES (for transition of powers eg affirmative action)

12. SECESSION (by adequate majority in referendum)

13. OMBUDSMAN

14.    SUBSIDIARY CONSTITUTIONS
 (for regions and even districts/communities)

15. PRESIDENT \ PRIME MINISTER

1 70'. 1Limited powers/suspensive veto
15.2 Rotating (through cabinet and/or elected)

16. ENTRENCHED CLAUSES

.    (minimum vote/referendum)

16.1 constitutional amendment
16.2 specified laws/rights

17. MINORITY VICTIMISATION (judicial test of "minority" and ",victimization")

17.1 Class/minority actions
17.2 Public interest actions

18. GOVERNMENT EQUIVALENCE

(government not to exempt itself from laws/regulations, except as specified in the
constitution, for eg the right to tax)



Rape Crisis

SUBMISSION TO THEME COMMITTEE FOUR: VIOLENCE AGAINST WOMEN

Please find attached the submission to Theme Committee 4 canvassing the issue of
violence against  women and the Constitution.

This submission has been endorsed by a number of organisations nationally.

Bronwyn Pithey
Public Education and Training Officer / Legal Advisor.

VIOLENCE AGAINST WOMEN

At a conference hosted by the Community Law Centre, University of the Western Cape,
entitled "Towards the Final Constitution: A Critique of the Present Constitution from a
Gender Perspective", on 27-29 January 1995 in Cape Town, a working group on
violence against women agreed that the following submissions in relation to violence
against women needed urgently to be made to Theme Committee 4 of the Constitutional
Assembly:

The working group urges for the drafters of the new constitution to acknowledge the
nature and extent of genderbased violence which permeates both the public and private
spheres, and which operates as one of the greatest obstacles to the achievement of
gender equality.

It is submitted that:

A separate right in Chapter 3 of the Constitution be included called : Protection from
violence, to read as follows:
EVERY PERSON SHALL HAVE THE RIGHT TO BE PROTECTED FROM PHYSICAL,
MENTAL OR EMOTIONAL ABUSE OR VIOLENCE BASED ON RACE, GENDER, SEX,
ETHNIC OR SOCIAL ORIGIN, COLOUR, SEXUAL ORIENTATION, AGE, DISABILITY,
RELIGION, CONSCIENCE, BELIEF, CULTURE OR LANGUAGE.

In addition, this right shall subject to section 33(1) (b) of Chapter 3.



Alternatively, this clause be included as a subsection of section 11 , "Freedom and
security of person" as 11(3).

APPLICATION CLAUSE

It is submitted that:

Clause 7 (1) should read as follows:

This chapter shall bind all legislative and executive organs of state at all levels of
government, and all persons in the Republic of South Africa.

The motivation for the alteration to this clause is that the horizontal application of the
rights contained in the chapter on fundamental rights is essential to the elimination of
gender based violence.  The distinction between the private and public has historically
been instrumental in maintaining the inequality between men and women  in that it has
failed to recognise that women's experience of violence is in the private sphere of their
lives.  Without the horizontal application of the fundamental rights women will not be
adequately protected from the violence which the majority of them experience in their
homes and at the hands of individuals.

In addition to these submissions, the workshop calls for: the immediate ratification of the
United Nations Convention on the Elimination of Discrimination Against Women to aid in
the interpretation of chapter 3

These submissions have been endorsed by:
Rape Crisis, Cape Town
People Opposing Women's Abuse
Community Peace Foundation, University of the Western Cape
Advice Desk for Abused Women, University of Durban-Westville
NICRO Women's Support Centre
Rape Crisis, Port Elizabeth
Community Arts Project
RAPCAN
Advocate Thokozile Mathilda Masipa
Attorney Elmarie Neilson
Arlene Traub



We enclose herewith our viewpoint in the way our country is to be governed.

The points submitted speaks for themselves.

CHARLES LEVITT AND COMPANY

 Encl:

(a) Acceptance and recognition of freedom of all religions
 (b) Protection of rights of minorities
 (c) Cheeks and balances to be enshrined in Constitution
 (d) An justiciable Bill of Rights safeguarding all citizens
(e) Provincial Governments to be empowered with legislative enactments for citizens
within their jurisdiction
(f) Local authorities to take cognisance of grievances of  members of groups living
within it's jurisdictional areas and to have certain powers to give effect to such strictures
(e) Non-racist, non-sexist classification of population groups applicable
(f) Affirmative action only to be effective where qualifications and completed training
merit such a policy and not merely willy-nilly for reasons of readressing past imbalances.



Ministry of Housing

Housing the nation

Thank you for your invitation of 8 December 1994 to make submissions with regard to
the new constitution.

I wish to make a short submission to Theme Committee No 3: Relationship between
Levels of Government on the issue of concurrency of legislative and executive
functions at national and provincial levels with regard to housing.

Under the interim Constitution the national and provincial governments have concurrent
legislative competence and executive authority with regard to matters which fall within
the functional area of housing.  Furthermore, local government may be charged with
responsibilities in connection with housing.

Since the concept of housing is not defined in the interim Constitution, it may be
concluded that the national and provincial governments are themselves to give content
to the concept and determine to which level of government the various State functions
implicit therein should be allocated.  This they may do in co-operation with or
independently of one another.  It may be done by the passing of laws or by convention
or agreement.  In practice uncertainty and conflicts arise with regard to the roles,
responsibilities and accountability of political functionaries and administrations at the
national and provincial  levels.

The principle of subsidiarity with regard to the execution of State housing assistance is
supported.  Indeed housing as a State  function cannot be driven successfully at
any one level of  government alone. National, provincial and local government have
a role to play. However, it is essential that functions at  national and provincial levels
should be clearly demarcated.
Housing is a matter of national interest.  With a view to the maintenance of sound
national economic policy and the rendering of social services on an equitable basis
nation-wide, it is essential that the national government be enabled to play a leading role
with regard to housing as a State function through the determination of national housing
policies and strategies for implementation on a uniform basis at second and third tiers of
government.  This implies a monitoring and directing role for the national Department of
Housing.

It is similarly essential that the housing process be facilitated and controlled from a
national perspective and that the funding of housing assistance in accordance with
national norms and  standards be budgeted for nationally which funds should be
allocated and  controlled nationally in the interests of equity  and fairness. The
expenditure of the housing budget must be  monitored nationally to ensure that national
objectives are achieved and that it is applied efficiently.



The draft White Paper on Housing proposes a division of functions upon which
agreement between all the principal role players, including the provincial governments,
was reached.  The proposed institutional arrangements in this regard, are dealt with in
section 5.2 of the draft White Paper, a copy of which is attached for easy reference.

I believe it would serve a useful purpose if my Department were to be invited to give oral
evidence to the Theme Committee.  I look forward to your response in this regard.

Ms Sonkie Mthembi - Nkondo
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MARAIS, J.:

The applicants face trial in the Regional Court on a number of charges of fraud, a

charge of contravening section 424(3) of Act 61 of 1973, two alternative charges of

theft, an alternative charge of contravening section 132(d) of Act 24 of 1936, and a

further alternative charge of contravening section 132(b) of Act 24 of 1936.  Nothing

turns on the details of the  charges.  Amongst the steps taken by the applicants' legal

representatives to prepare for trial, was the making of a request to the prosecutor to

furnish copies of the statements made by the State witnesses.  The prosecutor declined

to make those statements available and when the proceedings commenced, second

respondent (the Regional Magistrate) was asked to order the prosecutor to make

available to the applicants copies of such statements (including copies of the

statements of those State witnesses whom the State did not intend to call),

alternatively, a summary of the contents of those statements sufficiently detailed to

reflect their material features.  After hearing argument, second respondent refused the

application.  The hearing was postponed to enable applicants to launch these

proceedings in which this Court is asked to review and set aside the decision of second

respondent, and to direct first respondent (the Attorney-General) to deliver to the

applicants the statements of the State witnesses contained in the police docket(s)

relevant to their prosecution, alternatively, summaries of each of the said statements

sufficiently detailed to reflect their material features, and the statements in the

possession of first respondent or his representative, of those persons whom the State

does not intend to call as witnesses.  A mandamus directing second respondent to

order first respondent to furnish those documents is sought as an alternative.



Applicants, contend that they are entitled to those documents as a consequence of the

enactment of the Constitution of the Republic of South Africa, Act No. 200 of 1993 (the

Constitution).

Wrong decisions made in the course of a criminal trial, and which are capable

of correction by way of appeal or review after the trial has ended, are not ordinarily

permitted to be challenged before the trial has run its course, unless there is a

compelling reason justifying it.  Mr. Slabbert, who appeared for the State, did not

suggest that we should decline to consider the matter now, and it seems to me to be

the kind of decision which, if wrong, should be rectified before the trial proceeds.  If it

were found to be wrong only ex-post facto, the entire trial would have to be set aside

and recommenced de novo.  That is in nobody's interest. Cf.  S v Rosslee 1994(2)

SACR 441 (C) at 445E - 446B.

The argument in this case has ranged far and wide.  We have been referred to many

cases and articles both here and in other countries.  Some of those jurisdictions have

entrenched constitutional provisions which bear on the issue; others do not.  Most of

them have trial by jury as an integral and important feature of their criminal justice

system.  Many have  advanced systems of legal aid which buttress an accused's ability

to put forward effectively his or her defence.  Some have fundamentally adversarial

systems of trial.  Others have an inquisitorial system.  Some have a blend of both.

Some impose reciprocal duties of disclosure (not necessarily equally coextensive in

scope) upon the accused.  Interesting, and often illuminating, though what is done

elsewhere may be (which is no doubt why section 35(3) of the Constitution permits

reference to be made to "comparable foreign case law"), one cannot reach sensible



conclusions without ultimately taking account of the accumulated experience of what

does, and does not, work satisfactorily in the administration of justice in South Africa.

By way of illustration: for generations it has not been considered desirable in this

country to allow a police constable to testify that an accused person confessed his guilt

to him.  No matter how eager the accused may have been to confess, that evidence is

simply forbidden to be given.  Other countries, not similarly placed, have not felt the

need for any such absolute prohibition.  Whether such a prohibition, when considered

in abstracts, is a good or a bad thing, is not always easy to say.  But when the

question is posed with reference to a particular society, it may well be a good deal

easier to answer.  I mention this example merely to illustrate how important it is, when

deciding whether or not it would be desirable to adopt a proposed principle of law or

procedure, not to lose sight of the nature of the society in which it is to operate.  When

most of a country's citizens live and work in relatively secure homes and workplaces,

when the streets they must use are well lit at night and regularly patrolled by the police,

when they have secure arid safe public transport and ready access to telephones,

when the ethos which prevails in the neighbourhoods in which they live is one of

community esprit de corps which translates into a readiness to co-operate with the

authorities in bringing to justice those who commit crimes, and where fear of reprisal is

not so great that civic duty is ignored, the courts may well conclude that society is best

served by giving to persons accused of a crime the greatest possible latitude in regard

to such matters as disclosure of what is in police dockets, and protrial access to

witnesses whom the State intends to call.  A less indulgent attitude may have to be

taken by courts which function in a society afflicted by growing lawlessness, a society



in which millions of citizens are insecure and vulnerable to the depredations of

criminals, in which a political culture of non-co-operation with investigating authorities

has taken root and will take time to eradicate, and in which fear of reprisal is also

endemic.  The prospect, for example, of an accused being permitted to confront, prior

to trial, already fearful witnesses for the State, and to aggressively interrogate them

extracurially, is not an appealing one.  The scope such an opportunity creates for

fabricated allegations that, when the accused interviewed the witness, the witness said

something which contradicts the evidence given by the witness in court, is manifest.  So

is the scope for both subtle and unsubtle intimidation.  We are not called upon in this

case to rule upon that particular question but I feel obliged to say, with respect, that the

views expressed on this particular topic in some of the cases give me cause for

concern.

In S v Sefadi 1994(2) SACR 667 (D) at 682 g-h it was said that reasoning of this kind is

illegitimate because it assumes in advance of the trial that the accused is guilty of the

offence charged and is likely to act dishonestly and consequently offends against the

principle contained in section 25(3)(c) of the Constitution which vests the accused with

the right to be presumed innocent".  With respect, I cannot agree.  The fact that an

accused is constitutionally presumed to be innocent does not mean that a court is

precluded from at least recognising the possibility that he or ,he may be guilty, and that a

court may not, by adopting pretrial procedural principles which cater for that  possibility,

seek to reduce the risk of justice possibly being thwarted by the invocation by the

accused of extravagantly conceived "rights".  The presumption of innocence is not an

irrebuttable one.



Some of the debate surrounding questions of pretrial disclosure in criminal trials appears

to me, with respect, to be characterised by unhelpful rhetoric, dubious a priori

assumptions, and misconceptions as to what happens elsewhere in the free world. 

One sees, for example, assertions that  trial "by ambush" is not calculated to

produce the truth, but  that full pretrial disclosure is, that the risk of full  disclosure

resulting in  "tailoring" of evidence is  insignificant, and that in the USA the pretrial

disclosure of witnesses' statements is regarded as essential to a fair trial.  None of these

propositions seem to me to bear examination.

In the USA one finds the following passages in the Corpus  Juris Secundum, 2nd

Edition, Vol 22 A:

"The authorities are divided as to whether the defence is  entitled   to   disclosure    of

prior    statements    of  prosecution witnesses during the trial proceedings.

 (Para. 51,1)

"Under Federal practice, the accused in a criminal case is not entitled to a pretrial

inspection of statements of prospective prosecution witnesses." (Para. 512).

"The due process clause in the Constitution of the United States entitles the accused

only to exculpatory evidence in the prosecutor's possession." (Para. 487).

"The Jencks Act provides that after a witness called by the United States has testified on

direct examination, the court shall, on motion of accused, order the United States to

produce any statement of the witnessing the possession of the United States which

relates to the subject matter as to which the witness has testified ... The statute requires

production of a witness' statement only after the witness has testified.  It has been held



that before the witness' direct testimony at trial, the court is without jurisdiction to order

the disclosure of the witness' statement, except the witness' grand jury testimony, and

statements constitutionally required to be disclosed, but there is also authority for

ordering the material to be furnished before the witness'  testimony." (Para. 513)

In volume 16 C one finds the following:

"In a criminal case, a pretrial discovery in favour of accused is not required by due

process, and, as a general principle, the due process clause has little to say regarding

the amount of discovery which the parties in the criminal trial must be afforded, although

it does speak to the balance of forces between accused and his accuser.  The due

process clause of its own force does not require a state to adopt discovery procedures

for the benefit of criminal defendants, but in the absence of a strong showing of state

interests to the contrary, any discovery procedure adopted must be a two-way street.

Although broad discovery is not compelled as a matter of due process, and a denial of a

broad discovery motion for all evidence is not a denial of due process, the growth of

discovery devices in criminal cases is a salutary development which enhances the

fairness of the adversary system, and nothing in the due process clause precludes the

states from experimenting wi th systems of broad discovery designed to achieve these

goals." (Para. 1053)

"The due process clause does not require that the prosecution must reveal

before the trial the names of undercover agents or other witnesses who will

testify unfavourably to the defence" (Para. 1054)



"In the absence of actual suppression of favourable evidence-, the prosecution

does not violate due process by denying discovery." (Para. 1055)

A perusal of the Federal Rules of Criminal Procedure quoted in Khala v Minister

of Safety and Security 1994(4) SA 218 (W) at 246-248 will show that the accused is not

entitled to pretrial disclosure of the statements of witnesses in the possession of the

prosecution, unless they are exculpatory of the accused.

This suffices, I think, to show that the observation in S v Sefadi, supra, at 678g

that "in an American court" the accused "has the right through the discovery process of

gaining access to all the material available to the prosecutor, which would include

statements made by witnesses" (my emphasis) is too sweeping a proposition and is not

an accurate reflection of the position in the United States.

In R v Stinchcombe (1992) LRC (Crim) 68, a decision of the Canadian Supreme Court

with which we were much pressed, one finds at page 72g-h the assertion that "justice

was better served when the element of surprise was eliminated from the trial and the

parties were prepared to address issues on the basis of complete information of the case

to be met." if one's premise is that all who will testify (including the litigants) are

conscientious and bona fide in their desire to testify truthfully and accurately, full

disclosure may well be calculated to have that effect, but I think that it cannot be

convincingly denied that it is calculated to have precisely the opposite effect, if one's

premise is that, among those who will testify, are, or may be, some who, are neither

conscientious, nor bona fide, but intent upon concocting a self-serving story as

consistent with the disclosed material as ingenious perjury will allow.  To deny the cross-

examiner of an unscrupulous witness the use of any information or documentation



unless the witness has been given a preview of it before testifying, is plainly calculated

to handicap the cross-examiner in his or her attempt to expose the witness as a liar.

That is why it was the law in England for generations, and still is the law here, that in civil

trials, the obligation to discover relevant documents, does not extend

to documents which serve only to damage the adversary's case, and not to advance it.

In Lenz Township Co. (Pty) Ltd v Munnick, 1959(4) SA 567 (T) at 575E-F, the

following passages from the English decision of Brooks and Another vs Prescott and

Others (1948) 1 All ER 907 were quoted:

a party is entitled to get inspection of any documents relating to his own case.

He is not entitled to see documents relating exclusively to his opponent's case in

order that he may prepare means of meeting it or try to discover flaws in it;" "In

England it is considered contrary to the interests of justice to compel a litigant

to disclose to his opponent before trial the evidence  to be adduced against him.

It is considered  that so to do would give undue advantages for  cross-

examination and lead to endless side issues; and would enable witnesses to be

tampered with and give unfair advantage to the unscrupulous."

The Transvaal Court added: "These two statements, I consider, are as applicable

to our own practice in regard to discovery and inspection as they are to the English

practice."

The right to withhold a relevant document on that  particular ground has been abolished

by statute in England.  Although modified to some extent by our Rule of Court 35(8), it is

still the law here.  Whatever reasons of convenience and expediency may be mustered



to account for the statutory abolition of the principle in England, the potentially adverse

consequences of disclosure referred to in Brooks and Another v Prescott and Others,

supra, and cited in the Lenz Township case, supra, remain.

In the same Canadian case the following appears:

"Refusal to disclose is also justified on the ground that the material will be used to

enable the defence to tailor its evidence to conform with information, in the Crown's

possession.  For example, a witness may change his or her testimony to conform with a

previous statement given to the police or counsel for the Crown.  I am not impressed with

this submission.  All forms of discovery are subject to this criticism.  There is surely

nothing wrong in a witness refreshing his or her memory from a previous statement or

document.  The witness may even change his or her evidence as a result.  This may rob

the cross-examiner of a substantial advantage but fairness to the witness may require

that a

trap not be laid by allowing a witness to testify without the benefit of seeing

contradictory writings which the prosecutor holds close to the vest.  The

principle has been accepted that the search for truth is advanced rather than

retarded by disclosure of all relevant material." (At page 74a-c.)

What is primarily at issue is not whether or not a witness should be permitted, by

reading his or her own prior statement, to refresh his or her memory before testifying.

In South Africa, see. 335 of the Criminal Procedure Act No 51 of 1977 entitles the

accused to a copy of any statement which the accused may have made to a peace



officer (which includes the police) prior to trial.  What is at issue, is whether the

accused should be given full access to the statements of the State's witnesses before

the trial commences.  It may be that all forms of discovery are subject to the criticism to

which reference is made in Stinchcombe's case, but not all forms of discovery are

equally productive of opportunities for dishonest evidential manoeuvering.  The pretrial

and unilateral disclosure of every detail of the evidence to be presented by the

prosecution is patently the apotheosis of the philosophy of pretrial disclosure.  The

amplitude of that form of discovery is obviously calculated to provide a guilty  accused

who is minded to do so, with the fullest conceivable opportunity of tailoring his or her

own version to be as consistent as possible with the evidence to be given by the

witnesses for the prosecution.  The fact that that evidence may sometimes appear to

the accused to be so overwhelming that it results in a plea of guilty, may represent a

societal benefit arguably worth having, but it does not detract from the fact that the

scope for dishonest tailoring will frequently be enlarged and that there is a significant

societal cost involved in that.

Where the obligation to discover is reciprocal, the principle of full disclosure may well

yield the best results.  Where there is no reciprocity, and the accused ex hypothesi, a

person who may have committed the crime with which he or she is charged, there is no

"equality of arms" and the societal virtue of full unilateral disclosure by the State of every

detail of its evidence prior to trial is not self-evident to me.  If, as is postulated in the

Canadian decision, a witness has changed the evidence intended to be given, as a

result of being shown a statement or document, why should the adversary be prevented

from knowing it?  If the decision to change the evidence is taken before the witness



enters the witness box, and as a consequence of the witness  having seen the

statements of witnesses to be called by the adversary, it may never be known that the

witness had intended to say something different prior to seeing the statements.  Why

depriving a witness of "the benefit of seeing contradictory writings" before he or she

testifies should be pejoratively described as a "trap", is also not readily apparent to me.

If the witness is a liar, no sympathy is merited.  If the witness is not a liar, confrontation

of the witness during cross-examination with "contradictory writings" is unlikely to cause

significant discomfiture, and even if it should sometimes have that effect, it is unlikely to

be more than momentary, and ought not prove to be so serious that pretrial disclosure of

such writings becomes an imperative.  Whether the witness be bona fide or mala fide, I

cannot see that any injustice is done to the witness by such confrontation.

One also finds in some of these judgments assertions that full pretrial disclosure of

witnesses' statements has not given rise to the "tailoring" of evidence by the accused in

countries where such disclosure is made.  I am sceptical about such assertions.  It

seems to me to be inherently unlikely that accused persons who have grasped the

opportunity, afforded them by full pretrial disclosure, to fabricate a  version which

minimises the factual conflict between the witness and themselves to the greatest

possible extent, will randomly admit thereafter to having done so.  What accused

person of reasonable intelligence would forego the opportunity so afforded, if he or she

was indeed guilty, but determined to escape conviction by hook or by crook?  If good

reasons are to be found for the abolition or modification of the privilege recognised in R

v Steyn, 1,954(1) SA 324k'A), then more persuasive one should be found than a

dogged and irrational refusal to admit that they widen the scope for successful perjury.



AS for deprecatory remarks, which are sometimes to be found, about trial "by

ambush", those who make them tend to accept with equanimity the fact that most

systems allow the accused to "ambush" the State and its witnesses to his or her heart's

content.  In any event, in my view, the "ambush" analogy is overworked and overblown.

Properly understood, it is a word devised to  a situation where an entirely unsuspecting

person is suddenly set upon, without warning, by another.  Litigants and witnesses are

hardly unsuspecting and suddenly qet upon.  They know they are involved in court

proceeding and that they will be cross-examined.  There is little resemblance between

them and the victims of an ambush.

The presumption of innocence contained in the Constitution requires us to presume

persons charged with committing crimes to be innocent until the contrary is proved

beyond reasonable doubt.  With that there can be no quarrel.  It is nothing new and it is

right that it should be so.  However, I repeat that that does not mean that we may not at

least entertain the possibility that persons charged with crime may indeed be guilty, and

that we may not guard against laying down principles of criminal procedure which are so

open to manipulation and abuse, that even those most vigilant in the maintenance and

defence of civil liberties come to regard them as a charter for criminals, rather than as a

carefully constructed compromise designed to accommodate two aims between which

there always has been, and always will be, tension.  The first is to eliminate the risk of an

innocent person being wrongly convicted.  The second is to avoid making successful

prosecutions of the guilty so difficult to achieve, that society and its police may become

either so apathetic and cynical, that insufficiently determined efforts to bring wrongdoers

to justice are made, or so indignant and resentful, that the law is taken into their own



hands, a nd the ugly phenomena of summary executions and the modern day

equivalents of lynching occur with increasing frequency.  These phenomena  are not

paranoiac imaginings.  They are occurring as I write.  To achieve a perfect reconciliation

between these two potentially conflicting aims is an unattainable objective.  A procedural

system that eliminates equally effectively both the risk of a single innocent person being

wrongly convicted, and the risk of a single guilty accused being acquitted, is a pipe-

dream.  And because that is so, each society has had to make up its mind which of these

two potentially conflicting aims is to predominate.  In this country, in common with many

others, we chose long ago to make the avoidance of the risk of an innocent person being

convicted, the primary and dominant  consideration. Some have protested and

suggested that, if  such an approach  leads too often to the acquittal of the guilty, then it

is a luxury which society cannot afford. (That  is not a view that has found favour

generally.  It is a far greater affront to the average citizen's sensibilities that one innocent

person should be wrongly convicted and punished, than that a good many more guilty

persons should be undeservedly acquitted.  However, it should not be beyond the wit of

parliament and the courts to so order things that the risk of the guilty being acquitted too

frequently for society to tolerate, is avoided, without any escalation of the risk of the

innocent being wrongly convicted.

We are asked to hold that, as from the enactment of the Constitution, an accused

became entitled as of right to pretrial sight of the statements of both those witnesses

whom the State intends to call at the trial, and those whom it does not intend to call.  It is

correctly conceded that we continue to be bound by the decision in R v Steyn, supra, to

regard such statements as privileged and not ordinarily liable to be disclosed, unless the



Constitution overrides that privilege and has the effect of nullifying or modifying it.  It is

argued that there are two provisions in the Constitution which do that.  The first is

section 23; the second is section 25(3).  Reducing the argument for the applicants to its

essentials, it runs thus.  Section 23 entitles the accused to such statements because

they constitute "information held by the State" which is "required for the exercise or

protection of" the applicants' right to defend themselves at their trial.  Section 25(3)(b) of

the Constitution entitles the applicants "to a fair trial which shall include the right..........

(b) to be informed with sufficient particularity of the charge".  It is contended that the

latter provision is not intended to limit in any way the rights conferred by section 23, and

that access to the statements of witnesses is an essential component of a fair trial.  It is

submitted that, if the State seeks to justify non-disclosure by reliance upon the class of

privilege recognised in R v Steyn, supra, it is encumbent upon the State to show that

such a limitation upon the applicants' right to the statements is constitutionally

permissible in terms of the criteria laid down in sec. 33 of the Constitution.

The first step in the enquiry is to determine whether the provisions on which

reliance is placed, do confer the claimed right.  Much has been said and written about

the manner in which legislation of this kind should be interpreted.  Some things are plain;

others less so.  Those which are plain are these.  Firstly, injunctions concerning

interpretation which are contained in the legislation itself obviously must be respected.

Section 35 of the Constitution contains such injunctions.  It reads:

(1) In interpreting the provisions of this Chapter a court of law shall promote

the values which underlie an open and democratic society based on freedom

and,equality and shall, where applicable, have regard to public international law



applicable to the protection of the rights entrenched in this Chapter, and may have

regard to comparable foreign case law.

 (2) No law which limits any of the rights entrenched in this Chapter, shall be

constitutionally invalid solely by reason of the fact that the wording used prima facie

exceeds the limits imposed in this Chapter, provided such a law is reasonably capable of a

more restricted interpretation which does not exceed such limits, in which event such law

shall be construed as having a meaning in accordance with the said more restricted

interpretation.

(3) In the interpretation of any law and the application and development of the

common law and customary law, a court shall have due regard to the spirit, purport and

objects of this Chapter."

Of passing interest is the fact that a court is not obliged to have regard to comparable foreign

case law, but is obliged to take account of the other matters mentioned.  No doubt it was

realised that circumstances in other countries sometimes might make comparison futile, or of

little value.  Secondly, and equally obviously, legislation of this kind is not a finely tuned statute

designed ad hoc to deal with one particular subject, or to amend or repeal another specifically

named statute, or a specifically identified rule of the common law.  It is sui generis.  It provides,

in the main, a set of  societal values to which other statutes and rules of the common law must

conform, and with which government and its agencies must comply, in carrying out their

functions.  It is short on specifics and long on generalisation.  It is difficult to amend, and likely to

remain much as it is, despite subsequent tectonic shifts in the attitudes and mores  of society.

The rights conferred are often couched in  language so  wide and apparently all-embracing, that

paring  down of one kind or another becomes a political and social imperative if downright

absurdity is to be avoided.  It may be possible to achieve that paring down by assigning a

narrower interpretation to the provision conferring the claimed right.  But that may not be



justified in a given case.  The paring down might then be achieved by invoking an existing

statute or rule of the common law, or by enacting a statue to achieve that aim.  But there are

also limitations, imposed by the Constitution itself, upon the power to pare down by enacting

new legislation, or by invoking other existing legislation or the common law, and those limitations

too require interpretation.

There is general agreement that because of these fundamental distinctions between ordinary

legislation and this kind of legislation, many (but certainly not all) of the traditional rules of

interpreting statutes will be inappropriate when interpreting legislation of this kind.  For

example, there is the canon of construction that a statute is presumed to alter the

common law only to the extent that it plainly and unambiguously expressly or impliedly

so provides.  That can have little application to a bill of rights which avowedly annuls the

common law and other statutes to the extent that they are incompatible with the rights

the bill entrenches, but which fails to specify which rules of the common law, or which

particular statutes, are to be hit, and leaves it to the courts to determine which they are.

By and large therefore, it is no doubt correct to say that the constraints imposed by the

traditional rules of interpreting statutes result in too restrictive and "legalistic!' an

approach to legislation of this kind, and will frustrate both contemporary and future

courts' efforts to accommodate changing social dynamics over the years.

I move now to more controversial terrain.  Some contend for a consistently "liberal",

"broad", and "generous" approach to the rights conferred by this kind of legislation.

Some say "and purposive" in the same breath, as if all those approaches are calculated

to produce the same result.  As Hogg, Constitutional Law of Canada, 3rd ed., page 814,

has pointed  out, they do not always yield the same result.  A generous or liberal



interpretation of a conferred right may so "overshoot" the purpose of the right (as

ascertained from a "purposive" interpretation of the right), that the purposive

interpretation is preferred to, and used to pare down, the generous or liberal

interpretation.  Indeed, Hogg tends to favour commencing with a purposive interpretation

of the right conferred and, once having pared down the right to the extent that that

approach shows paring down to be necessary, permitting any further narrowing or

limiting of the right by other legislation, only if it can be justified after applying a

"stringent standard of justification" under sec. 1 of the Canadian Charter.  Sec. I- reads:

1. The Canadian Charter of Rights and Freedoms guarantees the

rights and freedoms set out in it subject only to such reasonable limits

prescribed by law as can be demonstrably justified in a free and democratic

society."

The learned author prefers that approach to one which  interprets the conferred rights

widely, but which "relaxes the  standard of justification" for inroads upon them.  The

reasons for his preference will be found at pages 813 and 857 of his work.  They appear

to be essentially pragmatic.

To the extent that the onus of proof may be relevant, an approach which has been

adopted in some jurisdictions, including our own, following the Canadian decision of R v

Oakes (1986) 2 DLR (4th) 200, is that the party seeking to establish the existence of the

right, bears the onus of proof in so far as the first leg of the inquiry is concerned, while



the party who seeks a limitation of that right, bears the onus of establishing the

justification for that limitation in terms of sec. 33(1).

The approaches adopted by other courts and constitutional lawyers to the

interpretation, limitation and application of constitutionally entrenched rights are

undoubtedly a valuable aid to understanding what is entailed in those processes.

Logically structured and systematic approaches have an inherent appeal for lawyers.

However, they remain what they are, not holy writ, but simply methodological

approaches which are not necessarily the only legitimate approaches to the task.  The

approach favoured in the Oakes case, supra, is attuned to the criteria set forth in the

Canadian Charter of Rights.  While there is a large measure of similarity between the

criteria laid down in sec. 1 of the  Canadian Charter and the criteria to be found in sec.

33(1) of the Constitution, they are not identical and due allowance has to be made for

the differences.

What needs to be emphasised, I think, is that the criteria which have to be taken

into account require value judgments to be made, and priorities to be determined ad

hoc, whenever a problem is presented for a court's consideration.  Once having

determined what the reach of the conferred and entrenched right was intended to be

(essentially a question of interpretation), one has to consider whether a limitation of

that right is "reasonable", whether it is "justifiable in an open and democratic society

based on freedom and equality", sometimes, whether it is "necessary", and always,

whether it "negates" the "essential content" of the entrenched right.

Those are questions of judgment rather than questions of interpretation.  While the criteria themselves may not be

notionally malleable or elastic, they are eminently capable of accommodating shifts in societal attitudes over the



years.  That is, I think, both their weakness and their strength.  Their strength, because none but those who are

ignorant of the enormous shifts in societal attitudes to all manner of things, which have occurred over relatively

short periods of time,  would deny that such shifts do occur, and a constitution which seeks to strait-jacket society

in its efforts to move with the times will excite, in the end, public disaffection.  Their weakness, because they

provide some scope for those who may be so inclined, to tinker too frequently with the law in response to short

term societal concerns which are likely to prove to be transient and ephemeral, and may even be the superficial

product of something resembling public hysteria. when all is said and done, what more can reasonably be

expected from a court than that it approach these questions with an honest mind, as open to reasoned argument

as human frailty allows, that it consciously suppresses any a priori bias or prejudice which it may have, that it

acquaint itself with such learning as is truly relevant, that it examine the pros and cons,of the competing

contentions dispassionately and critically, that it remind itself that the power of decision which society has

entrusted to it, is not to be used for the advancement of its own personal agenda, or for the foisting upon the

public of its own possibly idiosyncratic credo, that it does not neglect to identify and consider the wider

implications for society of any decision which it might make, and that it remain alive to the importance of the

judicious balancing of conflicting societal interests and concerns in an intellectually and ethically disciplined and

principled way, which is seen to be  mindful of the viewpoints of those concerned, and not capricious or self-

indulgent.  I regard it as unwise to settle too dogmatically now upon any one methodology at this very early and

embryonic stage of applying our newly devised Constitution to concrete situations.  Indeed, it is questionable

whether it would be wise to do so at any stage.

As I have said, the provisions which the applicants contend afford them a right of access to witnesses'

statements in the police docket are sections 23 and 25(3)(b).  For convenience, I quote them again:

                               23. Every person shall have the right of access to all information held by the state

                                     or any of its organs at any level of government in so far as such information



                                      is required for the exercise or protection of any of his or her rights.”

                               25 (3).  Every accused person shall have the right to a fair trial, which shall include the right

                               (b). to be informed with sufficient particularity of the charge;”

It was contended on behalf of the State that sec. 23 has no application to criminal trials

at all.  This contention was founded, firstly, on the positioning of the section in the Constitution,

that is to say, immediately before sec. 24 which deals with administrative justice in the context of

administrative action, and secondly, on the narrow ambit of sec. 25(3)(b) which, so the argument

went, is the section which is intended to deal with the information to be made available before

trial to an accused person.It was submitted that the latter provision does not readily permit of a

construction requiring witnesses' statements to be made available.  I do not think this contention

is correct.  The order in which the various rights happen to be dealt with is hardly sufficient

justification for limiting the meaning of sec. 23 in the manner suggested by counsel.

As to the second point, it is clear from the expression "which shall include the right" in sec.

25(3), that the rights there listed are not intended to be the only rights an accused person is  to

have. obviously there are others. They may be derived from other provisions of the Constitution,

in which case they too may be constitutionally entrenched.  They may be  derived from other

statutes, or the common law.  Whether or not those rights which are derived from the latter two

sources will be constitutionally entrenched, will depend upon whether or not they are rights

which it is so essential for an accused to have, that their denial would result in a trial which is not

fair within the meaning of the Constitution.  If so, they too would be constitutionally entrenched,

albeit less directly than those rights specifically spelt out in section 25.  The mere fact therefore

that the right to pretrial access to witnesses' statements is not spelt out in see. 25, does not

exclude the possibility that such a right may be comprehended in the right to a fair trial.  And

even if it is not so comprehended, it would not follow that it could not be comprehended as an

incident of the right to information given by sec. 23.



Although the point was not pertinently raised and argued (save en passant in reply to

questions put by the Court), there may have been somewhat more substance in a wider

contention, namely, that sec. 23 does not include information which is privileged in law from

disclosure, irrespective of whether the right which it is sought to enforce or protect arises in the

context of the criminal or the civil law.  That is a matter to which I shall return.  However, there

appears  to bp no justification for .;ingli.ng out criminal rases, and saying that it is only to

them that sec. 23 does not apply.

The right of access to the information of which sec. 23 speaks, is plainly not absolute

and unqualified.  Apart from potential limitations of the right which might be permissible

in terms of sec. 33(1), sec. 23 contains its own qualification in that the information

requested must be "required for the exercise or protection of any" of the rights of the

person concerned.  In resisting the applicants' contentions, Mr. Slabbert, on behalf of

the State, submitted that "required" is to be understood as "needs" rather than "desires",

and that, in this sense, it cannot be said that an accused person requires the witnesses'

statements in the police docket in order to exercise or protect his rights.  Such a narrow

construction of the word "required" does not seem to me to be justified.  I think that the

word must be understood as meaning reasonably required, and I have little doubt that

the statements in the police docket of witnesses to be called, as well as of those not to

be called, would ordinarily be reasonably required by an accused person in order to

prepare for trial in a criminal prosecution.  That it is his or her right to defend himself or

herself is, of course, beyond question.  There may well be other material in the police

docket which is not reasonably required.  The reasonableness of the request must be judged, I

think, by taking the respective positions of both the accused and the State into account.  It



cannot be right to view the question solely through the accused's spectacles.  One thinks, for

instance, of correspondence between the prosecutor or attorney-general and the investigating

officer, or communications between the investigating officer and his superior regarding the

progress of the investigation, or possible leads that could be followed.  In the present case,

however, it is only the witnesses' statements that are in issue.

The next inquiry is whether the right to pretrial disclosure such statements may lawfully be by

continuing to recognise the privileged status accorded such statements by the common law.  In

R v Steyn, supra, it was held that statements procured from witnesses who are to give evidence

for the State are privileged, and need hot be disclosed to the defence unless, in the opinion of

the prosecutor, there is a material discrepancy between the statement and the evidence given

by the witness under oath.  Subsequently, in S v B and Another 1980(2) SA 946 (A) the

privilege was extended to statements of witnesses the State had decided not to call, and who

had been made available to  the defence as witnesses.  This privilege in relation to witnesses'

statements existed quite independently of the previously established rule that, as a matter of

public policy, the identity of informers should not be disclosed, save in certain exceptional

cases.  Its existence was also not dependent on any special circumstance such as the

witnesses fear of retribution or intimidation, or the need to protect particular information as a

matter of public policy. (For examples of such special circumstances see Khala v The Minister

of Safety and Security, supra, at 233B-236C.) In arguing for the continued recognition of the

privilege accorded witnesses' statements, Mr. Slabbert pointed to the need to protect the

identity of informers, the risk of intimidation, and the fear that witnesses may have if they know

that the statements they make are to be made.available to the accused person.  It was not

suggested, however, that in the circumstances of the present case, the disclosure of the

witnesses' statements would result in the identity of an informer becoming known, nor was any

other particular ground advanced for withholding the statements in question.  That is important



because, in my view, there is good reason for differentiating between the disclosure of

witnesses' statements in this kind of case and the disclosure of witnesses' statements in cases

where the circumstances are  such that the disclosure will result in the identity of an informer

becoming known, or where there are other particular reasons founded on public policy, for not

disclosing a statement, or, for that matter, any other material, in the docket.  In the latter class of

case different considerations would apply, but that provides no justification for upholding what in

effect would be a blanket privilege, merely to prevent disclosure in those cases where it can be

demonstrated that there are particular circumstances which justify non-disclosure.  What must

be decided, therefore, is whether, in the absence of such particular circumstances, a limitation

of that broad and general kind upon the right of access to witnesses' statements is justifiable in

terms of sec. 33(1).

That   section provides that the fundamental rights   entrenched  in Chapter 3 may, in

certain circumstances, be  limited by  law of general application.   In terms of  the

section such a limitation  "(a) shall be permissible only to the extent that it is-

(i) reasonable; and

(ii) justifiable in an open and democratic society based on freedom and

equality; and

(b) shall not negate the essential content of the right  in question,

and provided further that any limitation to

(aa) a right entrenched in section 10, 11, 12,

14(1), 21, 25 or 30(1)(d) or (e) or (2); or (bb) a right entrenched in section

15, 16, 17, 18,



23 or 24, in so far as such right relates to free and fair political activity, shall, in addition to being

reasonable as required in paragraph (a)(i), also be necessary".

There can be no doubt that the common law privilege recognised in R v Steyn, supra, is

law of general application.  As far as the criteria set forth in subsection (a)(i) and (ii) are

concerned, the approach adopted by the Canadian Supreme Court in R v Oakes, supra, to an

analogous limitation provision has been generally followed in South Africa.  It is set out in the

following statement of Dickson, CJC at 227

"To establish that a limit is reasonable and demonstrably justified in a free and democratic society, two central criteria must be satisfied.  First, the

objective, which the measures responsible for a limit on a Charter right or freedom are designed to serve, must be 'of sufficient importance to warrant

overriding a constitutionally protected right or freedom' R v Big M Drug Mart Ltd., supra... The standard must be high in order to ensure that objectives

which are trivial or discordant with the principles integral to a free and democratic society do not gain s.1 protection.  It is necessary, at a minimum, that

an objective relate to concerns which are pressing and substantial in a free and democratic society before it can be characterised as sufficiently

important.

Secondly, once a sufficiently significant objective is recognized, then the party

invoking s.1 must show that the means chosen are reasonable and demonstrably

justified.  This involves 'a form of proportionality test' : R v Big M Drug Mart Ltd.,

supra.  'Although the nature of the proportionality test will vary depending on the

circumstances, in each case courts will be required to balance the interests of society

with those of individuals and groups.  There are, in my view, three important

components of a proportionality test.  First, the measures adopted must be carefully

designed to achieve the objective in question.  They must not be  arbitrary,  unfair or

based on irrational unfair or    based  on  irrational  considerations.   In short, they

must be rationally  connected to the objective.  Secondly, the means, even if rationally

connected to the objective in the first sense, should impair 'as little as possible' the

right or freedom in question' R v Big M Drug Mart Ltd., supra.  Thirdly, there must be



a proportionality between the effects of the measures which are responsible for

limiting the Charter right or freedom, and the objective which has been identified as of

'sufficient importance'."

The factors justifying the continued recognition of the privilege in relation to witnesses'

statements in the police docket were submitted by Mr. Slabbert to be these:-

(a) There is a danger that if the accused person is made aware of the evidence against him,

he will manufacture evidence in contradiction, or "tailor" his case so as to f it in with that

of the State, and so defeat the ends of justice.

(b) Armed with the witnesses' statements, the accused person would be in a better position to

tamper with those witnesses and to attempt to persuade them to change or adjust their

evidence.

 (c) Inadequacies and inaccuracies in the statements resulting from language problems and

the taking of statements by inexperienced or inadequately trained policemen "would be

a target for cross-examination which instead of revealing the truth, may obscure it": (R

v Steyn, supra, at 335H).

(d) Witnesses may be reluctant to give statements if they know they are to be handed to

the accused person; a fortiori if that is to happen prior to trial.

Once again, I stress that I am dealing with these factors as generalisations advanced in

support of continued recognition of this particular variety of privilege, and not with a case in

which it has been shown that, there are particular considerations present which could justify

non-disclosure, such as, for example, the need to protect the identity of an informer.

As far as (a) and (b) are concerned, and despite assertions to the contrary to be found in some

other jurisdictions, it is, I think, undoubtedly so that an unscrupulous accused person may

make use of the,statements in this way.  But the risk of that happening and acquittals resulting

must be seen in perspective.  There will be many  cases where "tailoring" will not avail a guilty



person in the end.  In the majority of cases, honest state witnesses will not be amenable to any

suggestion by the accused person that they change or adjust their evidence.  Intimidation

could be a problem in particular cases, but there are other antidotes to that and, where the

possibility can be shown to be real, and not purely hypothetical, it would probably not violate

sec. 33 to recognise, in those particular circumstances, a qualified limitation upon the

accused's right to the pretrial sight of statements of witnesses.  But, perhaps more

significantly, it should not be overlooked that those risks were also present in those cases in

which preparatory examinations were held.  The preparatory examination in its modern form

was introduced in South Africa in L'-he Cape by Ordinance No. 40 of 1828.  Other parts of the

country followed suit in due course.  Apart from summary trials in the case of "special crimes"

during World War 1.1 (introduced by sec. 4 of War Measure No.13 of 1943), preparatory

examinations were held in the case of all superior court criminal trials until 1962, when

summary trials were introduced in "sabotage" cases.  Further inroads upon the holding of

preparatory examinations were made in 1963, but preparatory examinations continued to be

held in the majority of superior court criminal trials right up until 1977.  Although the holding of

a preparatory examination is now rare,  and occurs only where an attorney-general is of the

opinion that it is necessary for the more effective administration of justice that it be held, it has

not been abolished despite recognition of the risks attaching to the holding of such an

examination.  They, or something akin to them, are still held in countries like England, Canada

and the United States of America.

As far as (c) is concerned, I think it is inevitable that what may be termed "innocent"

inaccuracies and omissions in witnesses' statements, will be the subject of cross-examination

that may prove in the end to have been both unnecessary and time consuming.  They may

sometimes even result in guilty persons being acquitted.  On the other hand, I cannot imagine

that judicial officers in South 'Africa will be unfamiliar with the problems related to language



and inexperience on the part of some policemen, and they will undoubtedly bear these factors

in mind when dealing with such inaccuracies and omissions.  In any event, the solution to the

problem of inaccuracies in witnesses' statements can hardly be to conceal them.  It is better, I

think, that they be aired and debated in open court rather than have the assessment of their

significance, and consequent disclosure or non-disclosure, as the case may be, left entirely in

the hands  of prosecutors, not all of whom are equally experienced, and who may

wrongly evaluate the significance or insignificance of the variation.  With time and

training, the statement-taking skills of the police will, no doubt, also improve, and

greater care will be taken in the recording of statements, particularly once it iA

appreciated that the statements will be made available to the defence.

Finally, with regard to (d), it would seem likely that, in the vast majority of cases, a

potential witness, when making a statement, would appreciate that he or she will

eventually have to give evidence in Court.  I do not think that such a person would be

deterred from coming forward or making a statement by the mete fact that his or her

statement will be handed over to the defence shortly before the trial.  Where, for any

particular reason, the statement is made in confidence, and not for the purpose of later

giving evidence (which is not suggested in the present case), different considerations

would apply and the statement of such'a person,' in reality an informer, may well not

have to be disclosed.

What must be determined is whether the advantage to the State flowing from the

privilege or, to use the language of Dickson, CJC in the Oakes case, the "objective" of

the  privilege, is "of sufficient importance to warrant overriding a constitutionally

protected right".  This involves in the first place, I think, a weighing up of the objective



which the privilege is aimed at achieving, against the inroads upon the fundamental right

which will result from upholding the  privilege. For this purpose, it is necessary to

examine the  content of the right which is sought to be limited.  And in  this regard  it

is necessary to bear in mind that, in practice,  preparatory  examinations are no longer

held.  In Supreme Court  trials the accused person is given only a summary of the

substantial f acts of the case, and in the Regional Court not even a summary is given.

Viewed against this background, the principal benefits to an accused person arising from

the timeous disclosure of the witnesses' statements in the police docket would be, I

think, the following:

(1) It would afford an accused person, or his or her legal representative, the

opportunity of checking in advance  the   factual   allegations   made   in   the

Witnesses'

statements.    The need to do so would arise particularly  in cases where the

defence is that the accused person  has been deliberately falsely implicated.

(2)   The accused person or his or her legal representative  would be afforded an

opportunity to properly plan and prepare his or her cross-examination.  This is not only a

decided advantage to an accused person but would tend to eliminate needless cross-

examination resulting from the cross-examiner not knowing what other evidence is to be

led.

(3) Material contained in statements which may be regarded by the prosecutor as being

irrelevant to the charge and which he might not lead, could be of considerable relevance

to the defence.  Indeed, the prosecutor might not be aware of its significance to the

defence.



(4) The accused person would be afforded the opportunity of seeing contradictions between

witnesses which may be material to his or her case and which may otherwise not emerge

at the trial.

(5) Any discrepancy between the evidence of a witness and his or her statement

would be known immediately to the   accused person.  In other words, the accused

person's knowledge of the discrepancy would not have to depend upon the

prosecutor's assessment of its significance.  That assessment is made at present by

the prosecutor who  may, of course, be unaware of its particular significance to the

defence case.

These are all plainly valuable benefits for an accused person in making his or her

defence.  Most of those benefits would have been enjoyed by the accused at a trial which was

preceded by a preparatory examination.  As I have said, until 1962 preparatory examinations

were held in the case of all superior court criminal trials, save for "special crimes" during times of

war.  What is perhaps also worthy of note, is that prior to 1952, when Regional Courts were first

established, all criminal trials in respect of which a sentence was sought of more than 6 months

imprisonment, or a fine of £50 (then the maximum jurisdiction of the Magistrates' Court), were

held in a Superior Court.  Preparatory examinations, or proceedings akin to them, still take place

in many other countries and, regardless of whether or not witnesses' original statements are

also made available, the accused person in those trials enjoys at least the majority of the

benefits listed above.

The conferment upon an accused person of the right to have pretrial access to witnesses'

statements in the police docket, is undoubtedly calculated to assist an innocent person   in

procuring his acquittal.  That it could assist a guilty person to do the same is an unfortunate

corollary, but that too is nothing new.  It is an advantage which has much in common with the

advantage enjoyed by an accused person under the preparatory examination system.  That



advantage was not regarded as so inimical to the prospect of successful prosecutions that it

could not be countenanced.

I recognise that conferment of this right in all cases heightens the risk of "tailoring" and may

have, in some  instances,   other consequences unfortunate for the  administration   of justice.

Views may differ as to the scale   on which those  untoward consequences will occur, but that

they  will occur, there can, I think, be no doubt.  Regrettably, I cannot see how those risks can

be eliminated entirely, without at the same time negating the essential content 'of the right of the

accused to be given information in the Statels possession, which the accused requires to

defend himself or herself.  To confine the accused to summaries of the witnesses' statements,

disables the accused from seeing the information affecting him or her, in the form in which it was

given by the witnesses, and requires the accused to put his or her faith in the ability of his or her

adversary, the prosecutor, to faithfully and accurately convey all that is  material and signif icant

in the statement.  It is something other than the actual information to which section 23 entitles

the accused, and a pale and unsatisfactory substitute for it.  Thus, even if the State's right to

invoke this particular form of privilege were found to be reasonable, justifiable in an open and

democratic society based on freedom and equality, and even necessary, I do not think it could

be allowed to prevail, because it would negate the essential content of the accused's right to be

given the statements themselves in order to exercise his or her right to defend himself or herself

to the best of his or her ability.

I confess that I reach this conclusion with something less than unbridled enthusiasm.  I find

consolation in reminding myself that a society which professe's to value liberty and sets its face

against injustice, is inevitably faced with hard choices when deciding how far it can go in

ensuring that an accused person will have the fairest possible trial, without at the same time

weakening the prosecuting arm of the State to an intolerable extent.  Most civilized societies

accept without demur a substantial loading of the dice against the State in criminal prosecutions,



but there are obviously limits to how far society may reasonably be expected to go in that

direction.  In enacting section 23, society has  opted to live with the consequences, both

foreseen and unforeseen.  The quietus of the broad class of privilege recognised in R v Steyn,

supra, is one of those consequences.  Whether that was actually foreseen, is of no moment.

Whether society will ultimately rejoice at, or lament, its passing, only time will tell.

The implications of this interpretation of section 23 for the State in the non-criminal sphere of

litigation are  worrying.  They do not appear to have been given more than   passing  attention in

the South African cases decided thus far.  Indeed, those implications caused me to entertain

grave doubt  whether   it was right to interpret section 23 as including  information which is in law

privileged from disclosure.  The law of privilege was evolved to protect important societal

interests which are no less worthy of protection today than they were before the coming into

operation of the Constitution.  The law of privilege is a vital tool in the legal exercise and

protection of rights.  The State., no less than any citizen, was, and should be, entitled to such

rights.  Does section 23 provide the Statels adversary in civil litigation with the right to demand

to see the legal opinion which the State had sought with reference to such litigation, or to see

the statements of potential witnesses whom the State   might call, and without there being any

corresponding obligation resting upon the Statels adversary?  The State litigates in all manner of

cases.  It may be the plaintiff or the defendant in a case based on a breach of a commercial

contract.  It may be the plaintiff or the defendant in a delictual action for damages.  Should it be

so readily assumed that section 23 annuls the right of the State to invoke well-established

privileges which its adversary enjoys, and is free to invoke against any reciprocal claims for

disclosure made by the State?  The contentious subject of executive privilege aside, I am not

aware of any agitation in the past for the stripping of the State, in its capacity as a litigant, of its

right to invoke the law of privilege.  Nor is the desirability of doing so apparent to me.  On the

contrary, I see no reason why the State should not be as free as its adversary is, to seek legal



opinion, and to interview potential witnesses, without having to disclose to its adversary what it

learns as a consequence of so doing.  If one were to conclude, as a matter of interpretation, that

section 23 does not include "information" of that kind relating to civil cases, the justification for

concluding that it includes "information" of that kind relating to criminal cases would be slender.

The fact that section 23 specifically limits the information which may be required, to

information required for the exercise or protection of a right, does not necessarily mean that

even plainly privileged information may be demanded.  It is common knowledge that the

ancestry of section 23 is traceable to what may generically be described as "freedom of

information" legislation in other western countries.  While the precise ambit of such legislation is

not entirely uniform in the various countries in which it is to be found, there are usually listed in

such legislation categories of information which may not be had simply for the asking.  Our sec.

23 excepts nothing.  When parliament seeks to enact specif ic "freedom of information"

legislation, as I understand it to be intent on doing, it may find that its freedom of action has

been fettered to an undesirable extent by the enactment and entrenchment of section 23.

Prima facie, it is not easy to see how some even highly socially desirable, and even necessary,

forms of privilege will be able to survive, in the light of the requirement in section 33 that their

continued existence shall not negate the essential content of the right of a litigant, whose

adversary is the State, to have access to State-held information.

Notwithstanding these doubts and the anomaly which arises in the case of private

prosecutions, I find myself constrained to accept that the word

"information" in section 23 is one of extremely wide import and that,

given the approach to the interpretation of the Constitution which the

Constitution enjoins us to adopt, there is little, if any, scope for



restricting the breadth of the word.  A number of South African courts

have held that the word "information" includes even privileged

information, and I am not sure enough that they are wrong, to dissent.

See S v Fani and Others 1994 (3)  SA 619 (ECD); Qozeleni v Minister

of Law and Order and Another 1994(3) SA 625 (ECD); S v Smith

and Another 1994(3)   SA 887 (SE); S   Botha en Andere 1994(4) SA

799 (W); S v  Khoza en Andere 1994(2) SACR 611 (W); S v Sefadi

1994(2) SACR 667 (D); Khala v Minister of Safety and Security

1994(2) SACR 361 (W), 1994(4) SA 218 (W); S v Majavu 1994(4). SA

268 (Ck GD); Phato v Attorney General, Eastern Cape"and Another

(unreported judgment of the Full Bench of the ECD dated  29.7.1994 -

Case No 1323/94)

It is in the light of all these considerations that the question whether the

limitation in criminal trials upon access to witnesses' statements which is reflected in

the privilege recognised in R v Steyn, supra, is justifiable under sec. 33, must be

considered.

It is a remarkable provision.  In their understandable zeal to ensure that the

fundamental rights conferred in Chapter 3 remain undiluted as far as possible, the

framers of the provision appear to have brought about a rigidity and inflexibility which

society may come to regret.  While acknowledging the need for some dilution where the

interests of society require it, the framers of the provision have largely disabled the

courts from responding to the need, by insisting that the essential content of the right in



question shall not be negated.  The assimilation into our Constitution of disparate

provisions to be found in other constitutions and bills of rights has resulted, in my view,

in a limitation provision which may be found to frustrate the achievement of entirely

respectable and legitimate societal goals.  I have found little comfort in the writings of

those who have sought to minimise its all too apparent deficiencies.  It is very difficult,

in my view, to defend convincingly a provision which plainly and unambiguously

provides that a right which it is reasonable, justifiable in an open and democratic

society based on freedom and equality, and even necessary, to limit by law of general

application, shall not be limited, but remain inviolate, if limiting it would negate the

essential content of the right.  It is not easy to see what justification there  could be for

constitutionally entrenching and rendering inviolate a right even when the negation of

the essential content of that right can be shown to be reasonable, justifiable in an open

and democratic society based on freedom and equality, and even necessary.

However that may be, we are obliged to give effect to the provision as best we can.

Thus far, the courts in South Africa which have considered the problem, by and large,

have focussed their attention upon the question of whether what they identified as the

policy considerations underlying the privileged status of the statements of prosecution

witnesses, were potent enough to warrant allowing the privilege to prevail as a limitation

upon the right to information which sec. 23 and/or sec. 25 conferred upon the accused.

The enquiry tended to be concerned more with the criteria set forth in sec. 33(1)(a), (aa)

and (bb) than with the criterion set forth in sec. 33(1)(b).  Employing the approach

adopted towards analogous provisions by the Canadian Supreme Court in R v Oakes,

supra, at 227, the South African Courts have reached conclusions which are not entirely



harmonious, but what they all have in common is an acceptance of the proposition that

the accused now has greater rights to the pretrial disclosure of the evidence to be given

by the  witnesses to be called by the State, than he or c;he had before, and that the particular

form of privilege recognised in R v Steyn, supra, can not be recognised per se as a limitation

upon the accused's right to information, permissible in terms of sec. 33(1)(a).  Relatively little

consideration has been given to the question of whether that form of privilege negates the

essential content of the right conferred by sec. 23.  That, to me, should ordinarily be the first

matter for consideration. . Not only because it is the ultimate criterion which is applicable to

every single fundamental right in Chapter 3, but because it would be pointless to examine such

questions as reasonableness, justifiability in an open and democratic society based on freedom

and equality, or even necessity, if the proposed limitation negates the essential content of the'

entrenched right.

Before proceeding to do so, it is advisable to say something about the importance which the source of -the right which it is

sought to limit, may have.  While location of the source of the right may be logically irrelevant when considering whether the

proposed limitation of the right negates the essential content of the right,it is relevant when considering the other criteria

which may have to be   considered.  If it is a right to information derived from sec. 23, then the proposed limitation

upon the right does not have to be shown to be "necessary" because in this particular case the right does not

relate "to free and fair political activity".  If it is a right derived from sec. 25, the limitation does have to be shown to

be "necessary".  As I have said, my conclusion is that sec. 23 is the source of the right.  I am not convinced that

the right can be said to emanate from sec 25.  It is certainly not specifically spelt out in sec. 25 and the only

conceivable way in which it could be argued that it originates in sec 25, is by contending that   

disclosure of the original statements of State  witnesses is a sine qua non of a fair criminal trial.  I am unable to

accept such a contention.        I am aware that,  since  the enactment of the Constitution, a South African.'Court is

no longer bound by the approach reflected in S' v Rudman & Another; S v Mthwana 1992(1) SA 343 (A), and



that it is open to it to determine for itself what constitutes a fair trial.  Nonetheless, a submission that no criminal

trial can be regarded as fair unless there has been pretrial disclosure of the actual statements taken by the State

from potential witnesses is, in my view, too extravagant a proposition to merit approval.  Could it ever seriously be

contended, for example, that a trial preceded by the furnishing of adequate

summaries of the evidence to be given by the witnesses, coupled with disclosure at an

appropriate time during the trial of the actual statements of the witnesses, could not be

regarded as a fair trial?  I think not.  No question therefore arises of whether a limitation

upon that right (as an incident of a fair trial) is permissible.  I therefore approach the

question of possible limitation on the footing that the right which is sought by the State to

be limited, is the right to information which sec. 23 confers in this particular context.

What is the essential content of that right in the present context?  It is the right to

information in the hands  of the prosecutor, which persons charged with

the commission  of offences reasonably require in order to exercise or

protect  their rights.  The right they wish to exercise or their undoubted

right to defend themselves effectively against the charges laid against

them.  The essential content of the right to information in this particular

context, is access to whatever information the prosecution has in its

possession which could be of use to the applicants in preparing for trial

and defending themselves at the trial.  The evidence which has been

collected by the State plainly falls within that category of information.  The

statements taken by the State from witnesses are ordinarily the most

important element in that  evidence.  Law of general application (such as the

privilege which the State invokes) which denies all accused persons in all



criminal cases pretrial access to the statements of all the witnesses from whom

the State has taken statements, and does so for no other reason than that they

were statements given to the State in contemplation of a criminal prosecution,

manifestly negates the essential content of the right conferred by sec. 23.  It is

no answer to say that it is only the applicants' right to information which they,

require to exercise their right to defend themselves effectively in criminal

prosecutions that is limited, that their right to any information they may require to

exercise or protect any other rights they may have, now or in the future, remains

intact, and that therefore the essential content of the right conferred upon them

by sec. 23 has not been negated.  Unlike many of the other rights entrenched in

Chapter 3:, which are so broad in their sweep that ad hoe limitations of them will

not ordinarily negate the essential content of the right, this particular right is far

more narrowly circumscribed, arises only when a particular person can

demonstrate that the information is required for the exercise or protection of any

of his or her rights, and is consequently inherently less amenable to limitation

which will not negate the essential content of the right.  To deny to an accused

person, in all   criminal prosecutions, use of the right conferred by sec. 23, and

so prevent the accused from having pretrial access to what will ordinarily be the

bulk of the evidence to be given against him or her, is so extensive and material

a limitation upon that right, that it is difficult to see how it can be said that it does

not negate the essential content of the right.  This kind of right seems to me to

be comparable with, for example, the right conferred by sec. 25(3)(h).  That

gives an accused person the right to have recourse by way of appeal or review

to a higher court than the court of first instance.  Can there be any doubt that

any total elimination, however limited in ambit, of the right would negate pro



tanto the essential content of the right?  The essential content of that right is

not to have to acquiesce in the judgment of a criminal court of f irst instance.

Any limitati on of that right which has the effect of compelling a particular

category (however limited) of convicted person to acquiesce in his or her

conviction and/or sentence, is a negation of the essential content of that right.

One cannot, so it seems to me, sensibly argue that it is only when all appeals

have been prohibited, that the essential content of the right to appeal has been

negated.  That would amount to far more than a limitation of the right; it would

be an abolition of the right.  Nor, on the other hand, would it be correct to say

that any limitation, however restricted in scope, of an entrenched right will

always amount to a negation of the essential content of the right.  The test of

whether or not the essential content of a right has been negated may

sometimes be quantitative, sometimes qualitative, and  sometimes both.

Everything turns, I think, on the nature of   the right  and its raison d'etre.

This conclusion renders it unnecessary for me to take a final position on the question of

whether or not a limitation upon pretrial access by the accused to statements taken from

witnesses by the State in contemplation of a criminal prosecution, is either reasonable, or

justifiable in an open and democratic society based on freedom and equality.  Perhaps it is not

, but I am not sufficiently confident'that it is not, to subscribe to the proposition.  I am not

unmindful of dicta to be found in the cases in which emphasis is laid upon the unique

constitutional and societal role which the prosecutor plays in conducting a prosecution, and -

upon the special duties of disclosure which attend it.  That serves to explain why, despite his

largely adversarial role, the prosecutor is expected to make available to the accused

information which is inimical to the prosecution case, but which is, or may be, of value to the



accused in defending  himself or herself.  However, in my respectful view, the special

role of the prosecutor does not provide a sufficiently convincing rationale for pretrial

disclosure of State-held  information, and access to State witnesses, so  all-

encompassing  and undiscriminating in their sweep, that the  discharge by the  State of

its already onerous burden of proof is made so difficult, that the law is brought into

disrepute.

The conclusion that, in the absence of some specific reason found to be good and

sufficient, an accused person is entitled to pretrial disclosure of the statements of both

the witnesses whom the State intends to call, and the statements of persons whom it

does not intend to call, means that the applicants are entitled to the statements which

they seek. emphasise that I am not concerned here with the question of when precisely

an entitlement to such disclosure arises.  This investigation is complete and the trial is

about to commence.  It has not been suggested that it would be undesirable to make

disclosure now.  It would plainly be untenable to. allow an accused access to the

statements of each witness immediately after it has been minuted.  That would result in

a situation in which the suspect would be virtually breathing down the neck of the

investigating officer, and in a position, by reason of his knowledge of the course of the

investigation, to  take steps to obstruct it.  A limitation as to when the accused would

become entitled to disclosure of the statements, provided it was not later than a

reasonable time before trial, would not derogate from the essential content of the right

and would be both reasonable and justifiable within the meaning of section 33.



There remains the question oil costs.  I do not think it would be appropriate make any

order now as to the costs.  In this country, those who are charged on behalf of society

with the prosecution of crime have never been mulcted in costs when prosecutions fail or

appeals against convictions or sentences succeed.  The few statutorily created

exceptions are exceptions to the general principle.  The fact that the courts have allowed

proceedings of the kind in casu, which resemble in some respect civil proceedings, to be

brought before, during, or after the hearing of the trial itself, does not alter the fact that

the proceedings are criminal in character.  If the failure to furnish the statements had

been relied upon successfully in an appeal or review after conviction and sentence,

costs would not have been awarded to the accused.  Why should it be different because

the point is taken before the trial?  Prima facie, it is not desirable that attorneys-general,

and those delegated by them to prosecute,  should be inhibited in the bona fida

performance of their important constitutional functions by the spectre of costs being

ordered against the State when prosecutions fail, appeals succeed, or application they

resist, are granted.  Where interlocutory applications such as this are concerned, there

is even less reason to consider granting a costs order against the attorney-general.  At

best for the applicant in such a case, the court should postpone a decision until the

outcome of the trial itself is known.  That an accused who is found to be guilty of the

crime with which he was charged, should be entitled to require the tax-payer to pay the

costs incurred in bringing an interlocutory pretrial application of this kind, is a distinctly

unattractive proposition.  It may also be pertinent to ask whether, if the State had been

represented by counsel in private practice, an award of costs could have been made

against the applicant s if their application had failed, or if a conviction had resulted at



their trial.  However, because the question was not as fully argued as it might have been,

I shall not shut the door to the applicants.  I shall reserve the question of costs for

decision after the trial has run its course.

These are the reasons why on 22.1.1..94 we made the following orders.  The first

respondent is ordered to deliver  to   the  applicants the statements of    the State witnesses

contained    i n the   docket(s)  relevant to  their  prosecution, irrespective of whether or not the

State intends  to call any of such persons to testify at the trial.   There  will  be no order as to

costs.  Once the criminal proceedings  which are pending against the applicants have come to

an end,   and if so advised, the applicants, or any of them, may apply  to this Court to consider

afresh the question of costs.

R M MARAIS

FAGAN, DJP.: I agree

SCOTT, J.: I agree



The South East Witwatersrand  Family History
Society

3   February 1995

e members of the above Society  would   like to
quest Theme committee 4 to please consider the
owing for inclusion in the new South African
nstitution.

Access to Information:
1. The public would like to have access
to the indexes of the registers for births,
marriages and deaths.
Reasons: a) Access to these indexes

would greatly facilitate the
tracing of ancestors for
genealogical purposes.
b) Access to these indexes
would bring us in line with most
other countries in the world.
c) As in the past, the civil
servants who deal with requests
for information on births,
marriages and deaths, will then
no longer be able to control
what the public may or may not
know.

2. Further, we respectfully request that
State items such as court records be
made freely available to the public and
that they not be sold off to private
enterprise as has recently happened to
the records of the Pretoria magistrates
Court.
Reason: a) These are public

documents of importance for
historical research purposes.

3. That the census records be kept and
not destroyed.

Reason: a) In keeping with most other
countries in the world, the
census returns provide a wealth
of information for historical
research.

MRS E HARRISON
Chairman: S.E.W.F.H.S.

MR J MWN
Secretary: S. E. W. F. H. S.



TSHIDISANANG M.B. SOCIETY

MEMBERS LIST

1 like to air my view on the point of Broadcasting Corporation.  My suggestion is, let all the eleven
official languages be broadcasted in all our nine (9) Provinces by Radio Stations

Let it be the law that all government sectors be investigated regularly so as to ensure that not even
a cent is lost from the public money.

Broadcasting off all official languages from the nine regions will enable all the people in each region
to listen to the Radio Station of their choice.



LAWYERS FOR HUMAN RIGHTS - DISABILITY UNIT

We the disabled people of South Africa

Having consulted broadly among ourselves throughout the country and having put forward
demands on which this charter is based,

Realising that disabled people in South Africa are among the worst victims of the apartheid system
and that they suffer further discrimination as a result of negative social attitudes and unequal
treatment based on gender and class,

Reaffirming the duty of the state to protect our rights and for policy makers to ensure that
opportunities equal to those of the whole population are created for all disabled people in South
Africa and that they receive an equal share in the benefits of social and economic development in
our country,

Recalling  the fundamental principles of human rights entrenched by the United Nations
in the Universal Declaration of Human Rights, Declaration on the Rights of Disabled Persons, the
World Programme of Action Concerning Disabled Persons, the conventions and recommendations
of the International Labour Organisation on Vocational Rehabilitation and Employment and all
other documents with similar emphasis,

Therefore demand that;

Article 1. Non-discrimination

There shall be no discrimination against disabled people and they shall enjoy equal opportunities in
all spheres of life and they shall be protected against exploitation and all treatment of an abusive or
degrading nature.

Article 2. Self-representation

Disabled people shall be entitled to represent themselves on all matters affecting them and
resources shall be made available to enable them to fulfil this role.

Article 3. Health and Rehabilitation

Health and rehabilitation services and facilities shall be effective, accessible and affordable to all
disabled people in South Africa.

Article 4. Education

a) Disabled people shall have the right to mainstream education with personal assistance where
necessary, appropriate assistive technology and specialised  teaching.



b) Parents of disabled children shall have the right to participate in the planning and provision
of their children's education.

Article 5. Employment

a) All disabled people shall have the right to employment in the open labour market and
appropriate measures, such as quota systems and training programmes, shall be
implemented by government and employers to ensure that opportunities are created in the
workplace which allow for the full enjoyment of this right.

b) The state shall provide incentives to employers, such as tax concessions, to encourage them
to employ disabled people.

c) State assistance shall be provided to disabled people to enable them to engage in income
generation through workshops and self-help projects.

Article 6. Sport and Recreation

Disabled people shall have the right to engage in sport and recreational activities and resources,
such as sports facilities and financial assistance, as well as Opportunities for participation, shall be
made available to support their initiatives  in this regard.

Article 7. Social Security

The state shall provide social security to disabled people who are without adequate income and all
measures used to determine the adequacy of such income shall take into account additional costs
incurred by them as a result of their  disability.

Article 8. Housing

The state shall embark on a programme aimed at ensuring adequate, accessible and affordable
housing for all disabled people.

Article 9. Transport

Affordable and accessible transport shall be made available to disabled people.

Article 10.  Built Environment

All new built environs shall be accessible and safe to disabled people and all reasonable steps shall
be taken to make existingbuilt environs accessible and safe.

Article 11.  Disabled Children

a) Disabled children shall have the right to be treated with respect and dignity and shall be
provided with equal opportunities to enable them to reach their full  potential in life.



b) The state shall ensure that all disabled children are properly cared for with  adequate
support.

c) All forms ofabuse ofdisabled children shall be prohibited and severe penalties imposed for
such abuse.



1821

ASSOCIATION OF MUSLIM SCHOOLS

P O Box 537
LENASIA

1820

16 February 1995

Tel: (011) 852-2618
Fax: (011) 852-3514

Our ref:  H Vally

IN THE NAME OF ALLAH, THE MOST MERCIFUL, THE MOST KIND

ATTENTION:  MR L MEYER

VALIDITY OF CAPITAL PUNISHMENT

The injustice of the Apartheid Era unshamedly took siege of even the most respected of
systems our Legal System and through this Penal System extended its vicious tentacles
whereby squeezing the oppressed even further.  Therefore, for those who speak of civil
liberties and argue that the inequality in dealing with capital punishment has prejudiced
the disadvantaged people, cannot be ignored for the harm is beyond repair nor can the
memory be obliterated or the loss reconciled.

On the question of the right to life and the violation of constitutional rights seems one-
sided, for thousands are murdered annually and we argue about the rightful punishment
of the criminal!  We however concede that historically the courts were biased and
fallible.

Let us begin by removing those cobwebs and emotional academic arguments about
constitutional rights.  Crime is regarded as an individual aggression against society.
 Therefore, crime and punishment is closely knitted with the nation's upholding of the
individual-community relationship.

(End of page 1)

The deciding factor whether a criminal should be punished or not is determined by the
extent of his/her responsibility for the offences committed.  The Muslim law or the
Penology is based on a social principle since the State is responsible to its subjects.

There crime goes beyond being an offence to an individual or the community he/she
lives in, but that it is a violation of the sacred laws of The Almighty.  In this respect; 
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Islam has a unique theory which combines the best of both worlds:  the State as well as
the individual.  By introducing the religious content to criminology, serves as
deterrent to the commission of the crime.  Islam imposes preventive punishments
that has always been the bane to outside critics, but anything viewed superficially added
to improper consideration and fanned by historical prejudices will make Muslim law look
barbaric.

The chief mover on justice is the person who sits to meet out that justice.  Islam's chief
concern is that the Judge must never compromise his seat, to that extent that should his
belly ache while deliberating on a case, he must remove himself, lest his head is
influenced by his belly.  On the carrying out of the laws of the Almighty, the courts are
compelled to ascertain that the crime committed was not justifiable or that the
criminal was not acting under any obligation.

The thief's hand must be cut, but such punishment is never inflicted where there is the
slightest doubt that the thief was impelled to crime out of hunger.  The dictum has
always been that Avoid the execution of punishment by doubt.

Islamic concept on crime and punishment is superseded by the instances to purify the
society from circumstances hat may lead to crime.  Thus after taking such precaution,
Islam prescribes a preventive and just punishment which may be inflicted upon those
persons who have no reasonable justification for their crimes ... death penalty ... for
murder and manslaughter.  Amputation of hand for the theft ... stoning for adultery
and hundred lashes for fornication and death for highway robbery.  Again the
punishments are awarded under very strict conditions and benefits of doubt always
goes in favour of the accused.  The copus of the Islamic Law is vast and for this
exercise we must contend that the state must create a God-fearing society, free from
crimes and must take lessons from the Preventive Ordinance of Islam.

Calling for the Abolition of the Death Penalty on whatever grounds derails the basic
concept of the sacredness of life.  "That if any one slew a person, unless it be for
murder or for spreading mischief in the land, it would be as if he (slew) the whole
people:  and if anyone saved a life, it would be as if he saved the life of the whole
people."  Quran 5:32.

Islam allows the act of charity of extend and offers the relatives of the slain to exercise
their right to grant pardon to the murderer and settle for blood-money.  The accused is
then subjected to some punishment imposed by the judge.

A society cannot treat the cancer that is eating away its life support by merely treating
one limb or "band-aid" some bruise.  It must work on every aspect of its existence.  She
must feed, clothe and provide heat and shelter to its subjects.  It must have dedicated
and God-fearing people at its helm and morality and decency must prevail.  It cannot
feed its masses through revenue earned in casinos or state lotteries that has deprived
some soul.  It cannot provide homes through profiteering in alcohol and taxing
shebeens.  It cannot defend the rights of those who take life and still sleep at peace by
denying life to the living foetus.
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We need to look deep inside and admit that the Frankenstein inside us is a laughing
hypocrite that has made morality and common sense redundant to our modern culture. 
God help us.  We are our own destructors ...



PPRROOPPOOSSAALLSS  AANNDD  CCOOMMMMEENNTTAARRYY  IINN  CCOONNNNEECCTTIIOONN

WWIITTHH  TTHHEE  FFIINNAALL  CCOONNSSTTIITTUUTTIIOONN

OOFF  TTHHEE  RREEPPUUBBLLIICC  OOFF  SSOOUUTTHH  AAFFRRIICCAA

FFrroomm:: TThhee  CCoouunncciill  ooff  SSoouutthheerrnn  AAffrriiccaann  BBaannkkeerrss        CCOOSSAABB

1177  FFeebbrruuaarryy  11999955

IINNTTRROODDUUCCTTIIOONN
BBAASSIISS  OOFF  SSUUBBMMIISSSSIIOONN

WWee  aapppprreecciiaattee  tthhee  ooppppoorrttuunniittyy  ooff  ccoommmmeennttiinngg  oonn  vvaarriioouuss  aassppeeccttss  ooff  tthhee  pprrooppoosseedd  ffiinnaall
CCoonnssttiittuuttiioonn  ffoorr  tthhee  RReeppuubblliicc  ooff  SSoouutthh  AAffrriiccaa  ((""tthhee  ffiinnaall  CCoonnssttiittuuttiioonn""))..

AAss  iitt  iiss  eexxppeecctteedd  tthhaatt  tthhee  vvaarriioouuss  TThheemmee  CCoommmmiitttteeeess  wwiillll  rreecceeiivvee  nnuummeerroouuss  ssuubbmmiissssiioonnss  ffrroomm
iinntteerreesstteedd  ppaarrttiieess,,  wwee  hhaavvee  rreessttrriicctteedd  oouurr  ccoommmmeenntt  ttoo  tthhoossee  iissssuueess  wwhhiicchh  wwee  ccoonnssiiddeerr  ttoo  bbee  ooff
ppaarrttiiccuullaarr  iimmppoorrttaannccee  ttoo  tthhee  BBaannkkiinngg  SSeeccttoorr..

FFoorr  eeaassee  ooff  rreeffeerreennccee,,  aannyy  iissssuueess  wwhhiicchh  hhaavvee  bbeeeenn  aallllooccaatteedd  ttoo  aa  ppaarrttiiccuullaarr  TThheemmee  CCoommmmiitttteeee
hhaavvee  bbeeeenn  hhiigghhlliigghhtteedd  aatt  tthhee  bbeeggiinnnniinngg  ooff  tthhee  sseeccttiioonn  aanndd  ggrroouuppeedd  ttooggeetthheerr  iinn  aa  sseeccttiioonn
rreellaattiinngg  ttoo  tthhaatt  CCoommmmiitttteeee..

TThhiiss  ddooccuummeenntt  iinncclluuddeess  ssuubbmmiissssiioonnss  ttoo  tthhee  ffoolllloowwiinngg  TThheemmee  CCoommmmiitttteeeess::--

11.. CChhaarraacctteerr  ooff  DDeemmooccrraattiicc  SSttaattee,,  iinn  ppaarrttiiccuullaarr

-- tthhee  PPrreeaammbbllee  ooff  tthhee  CCoonnssttiittuuttiioonn

-- tthhee  ssuupprreemmaaccyy  ooff  tthhee  CCoonnssttiittuuttiioonn

-- ffrreeeeddoomm  ooff  iinnffoorrmmaattiioonn  aanndd  aaccccoouunnttaabbllee  aaddmmiinniissttrraattiioonn

33.. RReellaattiioonnsshhiipp  bbeettwweeeenn  lleevveellss  ooff  GGoovveerrnnmmeenntt

-- ssttaattuuss  aanndd  ppoowweerrss  ooff  pprroovviinncciiaall  aanndd  llooccaall  ggoovveerrnnmmeenntt

-- lleeggiissllaattiivvee  ccoommppeetteennccee  ooff  PPrroovviinncceess  aanndd  ccoonnccuurrrreennccyy

44.. FFuunnddaammeennttaall  RRiigghhttss::



-- tthhee  aapppplliiccaattiioonn  ooff  tthhee  BBiillll  ooff  RRiigghhttss

-- tthhee  lliimmiittaattiioonn  oonn  tthhee  eexxtteenntt  ooff  tthhee  rriigghhttss

-- EEccoonnoommiicc  rriigghhttss  ::  tthhee  bbuussiinneessss  ccoommmmuunniittyy

-- EEccoonnoommiicc  rriigghhttss  ::  tthhee  iinnddiivviidduuaall

-- SSoocciioo--eeccoonnoommiicc  rriigghhttss

66.. SSppeecciiaalliisseedd  SSttrruuccttuurreess  ooff  GGoovveerrnnmmeenntt

-- tthhee  RReesseerrvvee  BBaannkk

-- tthhee  AAuuddiittoorr--GGeenneerraall

-- tthhee  FFiinnaanncciiaall  aanndd  FFiissccaall  CCoommmmiissssiioonn

-- PPuubblliicc  EEnntteerrpprriisseess

-- tthhee  CCoommmmiissssiioonneerr  ooff  IInnllaanndd  RReevveennuuee

TTHHEEMMEE  CCOOMMMMIITTTTEEEE  11  ::  CCHHAARRAACCTTEERR  OOFF  DDEEMMOOCCRRAATTIICC  SSTTAATTEE

AAss  rreeggaarrddss  tthhee  iissssuueess  wwhhiicchh  hhaavvee  bbeeeenn  aallllooccaatteedd  ttoo  TThheemmee  CCoommmmiitttteeee  11,,  wwee  hhaavvee  cceerrttaaiinn
pprrooppoossaallss  rreellaattiinngg  ttoo  tthhee  PPrreeaammbbllee  ttoo  tthhee  CCoonnssttiittuuttiioonn..      WWiitthh  ssppeecciiffiicc  rreeffeerreennccee  ttoo  tthhee
CCoonnssttiittuuttiioonnaall  PPrriinncciipplleess  aass  sseett  oouutt  iinn  SScchheedduullee  44  ttoo  tthhee  CCoonnssttiittuuttiioonn  ooff  tthhee  RReeppuubblliicc  ooff  SSoouutthh
AAffrriiccaa,,  AAcctt  NNoo..  220000  ooff  11999933  ((tthhee  ""IInntteerriimm  CCoonnssttiittuuttiioonn""))  wwee  aarree  iinn  aaggrreeeemmeenntt  wwiitthh  CCoonnssttiittuuttiioonnaall
PPrriinncciipplleess  II,,  IIVV,,  VVIIIIII,,  IIXX  aanndd  VVII..      WWee  wwoouulldd  ssuubbmmiitt,,  hhoowweevveerr,,  tthhaatt  iinn  ddrraaffttiinngg  tthhee  ffiinnaall
CCoonnssttiittuuttiioonn  ppaarrttiiccuullaarr  aatttteennttiioonn  sshhoouulldd  bbee  ppaaiidd  ttoo  tthhee  ffoolllloowwiinngg::

-- CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  IIVV

-- CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  IIXX..

TThhee  PPrreeaammbbllee::

WWee  pprrooppoossee  tthhaatt  tthhee  CCoonnssttiittuuttiioonn  sshhoouulldd  hhaavvee  aa  PPrreeaammbbllee  iinn  wwhhiicchh  cceerrttaaiinn  ffuunnddaammeennttaall
pprriinncciipplleess  aanndd  vvaalluueess  rreelleevvaanntt  ttoo  tthhee  kkiinndd  ooff  ssoocciieettyy  ffoorr  wwhhiicchh  wwee  aass  aa  nnaattiioonn  sshhoouulldd  ssttrriivvee  aarree
ssttaatteedd..      EElleemmeennttss  ooff  bbootthh  tthhee  PPrreeaammbbllee  aanndd  ""ppoossttaammbbllee""  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  ccoouulldd  bbee
aaddoopptteedd  ffoorr  tthhiiss  ppuurrppoossee..

FFuurrtthheerr,,  wwee  bbeelliieevvee  tthhaatt  iitt  iiss  iimmppoorrttaanntt  ffoorr  tthhee  ffuuttuurree  pprroossppeerriittyy  ooff  tthhee  ccoouunnttrryy  tthhaatt  ttwwoo  pprriinncciipplleess
rreellaattiinngg  ttoo  tthhee  ssoo--ccaalllleedd  EEccoonnoommiicc  CCoonnssttiittuuttiioonn  bbee  iinnccoorrppoorraatteedd  iinn  tthhee  PPrreeaammbbllee::



-- AA  ssttaatteemmeenntt  tthhaatt  SSoouutthh  AAffrriiccaa  sshhoouulldd  eennjjooyy  aann  ooppeenn,,  oouuttwwaarrdd  llooookkiinngg  eeccoonnoommyy,,
ccoonnssiisstteenntt  wwiitthh  eessttaabblliisshheedd  iinntteerrnnaattiioonnaall  ssttaannddaarrddss

-- AA  ssttaatteemmeenntt  ooff  iinntteenntt  rreeggaarrddiinngg  ssoocciioo--eeccoonnoommiicc  rriigghhttss,,  iinn  ppaarrttiiccuullaarr  tthhoossee  ddeeaalliinngg  wwiitthh
eedduuccaattiioonn,,  hheeaalltthh  aanndd  hhoouussiinngg..      WWee  bbeelliieevvee  tthhaatt  tthhee  mmoosstt  aapppprroopprriiaattee  ppllaaccee  ttoo  ddeeaall
wwiitthh  tthhiiss  iiss  tthhee  PPrreeaammbbllee,,  ffoorr  tthhee  rreeaassoonnss  sseett  oouutt  uunnddeerr  tthhee  sseeccttiioonn  ddeeaalliinngg  wwiitthh
ssoocciioo--eeccoonnoommiicc  rriigghhttss  iinn  oouurr  ssuubbmmiissssiioonn  ttoo  TThheemmee  CCoommmmiitttteeee  44..

FFiinnaallllyy,,  iitt  sseeeemmss  ttoo  uuss  tthhaatt,,  wwhhiillee  tthhee  CCoonnssttiittuuttiioonn  eemmbbooddiieess  tthhee  sseett  ooff  rruulleess  aaccccoorrddiinngg  ttoo  wwhhiicchh
tthhee  ccoouunnttrryy  wwiillll  eennjjooyy  ggoooodd  ggoovveerrnnaannccee,,  iitt  iiss  aapppprroopprriiaattee  tthhaatt  tthhee  ggooaallss  ooff  tthhaatt  ggoovveerrnnaannccee  --  aa
rreellaattiivveellyy  hheeaalltthhyy,,  eedduuccaatteedd  aanndd  eemmppoowweerreedd  ppooppuullaattiioonn  --  sshhoouulldd  bbee  ssttaatteedd  iinn  tthhee  PPrreeaammbbllee  aatt
tthhee  oouuttsseett  aass  tthhee  vviissiioonn  tthhaatt  aallll  ggoovveerrnnmmeennttss  sshhoouulldd  ssttrriivvee  ttoo  rreeaalliissee..

TThheessee  pprriinncciipplleess,,  aalltthhoouugghh  nnoott  eennffoorrcceeaabbllee,,  wwoouulldd  cceerrttaaiinnllyy  iinnfflluueennccee  tthhee  iinntteerrpprreettaattiioonn  bbyy  tthhee
ccoouurrttss  ooff  tthhee  CCoonnssttiittuuttiioonn  aanndd  tthheerreebbyy  ssttrreennggtthheenn  tthhee  aapppplliiccaabbiilliittyy  ooff  tthhee  pprriinncciipplleess..

CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  IIVV::

IInn  tteerrmmss  ooff  tthhiiss  pprriinncciippllee  tthhee  CCoonnssttiittuuttiioonn  sshhaallll  ""bbee  bbiinnddiinngg  oonn  aallll  oorrggaannss  ooff  ssttaattee  aatt  aallll  lleevveellss  ooff
ggoovveerrnnmmeenntt..""      WWhhiillsstt  tthhiiss  aappppeeaarrss  ttoo  bbee  sseellff--eexxppllaannaattoorryy,,  oonnee  ooff  tthhee  mmaajjoorr  ddeebbaatteess  aarriissiinngg
ffrroomm  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn    rreellaatteess  ttoo  tthhee  aapppplliiccaabbiilliittyy  ooff  ssaammee  aanndd,,  iinn  ppaarrttiiccuullaarr,,  ooff  tthhee
cchhaapptteerr  oonn  FFuunnddaammeennttaall  RRiigghhttss..      MMuucchh  hhaass  bbeeeenn  wwrriitttteenn  aanndd  aarrgguueedd  aabboouutt  tthhee  ffaacctt  tthhaatt
sseeccttiioonn  77((11))  ssttaatteess
tthhaatt  tthhee  sseeccttiioonn  ""sshhaallll  bbiinndd  aallll  lleeggiissllaattiivvee  aanndd  eexxeeccuuttiivvee  oorrggaannss  ooff  ssttaattee""  aanndd  tthhee  eeffffeecctt  ooff  tthhiiss
oonn  tthhee  jjuuddiicciiaarryy..      IItt  iiss  aallssoo  nneecceessssaarryy  ttoo  eessttaabblliisshh  eexxaaccttllyy  wwhhaatt  iiss  mmeeaanntt  bbyy  ""oorrggaannss  ooff  ssttaattee""..
TThhee  IInntteerriimm  CCoonnssttiittuuttiioonn  iinncclluuddeess  ""aannyy  ssttaattuuttoorryy  bbooddyy  oorr  ffuunnccttiioonnaarryy""  iinn  tthhiiss  ddeeffiinniittiioonn  ooff  ""oorrggaann
ooff  ssttaattee""  ((sseeccttiioonn  223333((11))((iixx))))..      TThhiiss  mmeeaannss  tthhaatt  bbooddiieess  ssuucchh  aass  PPuubblliicc  EEnntteerrpprriisseess  aanndd
UUnniivveerrssiittiieess  aarree  iinncclluuddeedd..      AAlltthhoouugghh  tthheeyy  wwoouulldd  nnoott  nnoorrmmaallllyy  ffaallll  wwiitthhiinn  tthhee  ccoonncceepptt  ooff  aann  oorrggaann
ooff  ssttaattee  iiff  iitt  wweerree  nnoott  ffoorr  tthhiiss  ddeeffiinniittiioonn,,  wwee  ssuuppppoorrtt  tthheeiirr  iinncclluussiioonn  iinn  tthhiiss  rreeggaarrdd  oonn  tthhee  bbaassiiss  ooff
tthheeiirr  bbeeiinngg  eeiitthheerr  oowwnneedd,,  ccoonnttrroolllleedd  oorr  ffuunnddeedd  bbyy  tthhee  ssttaattee..

WWee  wwoouulldd  rreessppeeccttffuullllyy  ssuubbmmiitt  tthhaatt  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn  sshhoouulldd  bbee  ssppeecciiffiicc  aanndd  cclleeaarr  iinn  aallll
rreessppeeccttss  ssoo  tthhaatt  iitt  iiss  ppoossssiibbllee  ffoorr  tthhee  aavveerraaggee  cciittiizzeenn  ttoo  eeaassiillyy  aasscceerrttaaiinn  eexxaaccttllyy  wwhhiicchh  oorrggaannss  ooff
ssttaattee  aarree  bboouunndd  bbyy  aannyy  pprroovviissiioonn  aanndd,,  iinn  aaccccoorrddaannccee  wwiitthh  tthhiiss  pprriinncciippllee,,  tthhee  ffaacctt  tthhaatt  aallll  oorrggaannss
ooff  ssttaattee  aarree  bboouunndd  sshhoouulldd  bbee  cclleeaarr  ffrroomm  tthhee  CCoonnssttiittuuttiioonn..

CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  IIXX::

TThhiiss  pprriinncciippllee  eemmpphhaassiisseess  tthhee  nneeeedd  ffoorr  ffrreeeeddoomm  ooff  iinnffoorrmmaattiioonn  iinn  oorrddeerr  ttoo  aacchhiieevvee  ""ooppeenn  aanndd
aaccccoouunnttaabbllee  aaddmmiinniissttrraattiioonn  aatt  aallll  lleevveellss  ooff  ggoovveerrnnmmeenntt..""      WWee  bbeelliieevvee  tthhaatt  tthhiiss  iiddeeaall  wwiillll  bbee
aassssiisstteedd  bbyy  eessttaabblliisshhiinngg  cceerrttaaiinn  pprroocceedduurraall  pprriinncciipplleess  iinn  tthhee  CCoonnssttiittuuttiioonn..      FFoorr  eexxaammppllee,,  iitt
sshhoouulldd  bbee  cclleeaarr  tthhaatt  wwhheenneevveerr  aannyy  ooffffiicciiaall  oorr  ggoovveerrnnmmeenntt  bbooddyy  mmaakkeess  aannyy  ddiissccrreettiioonnaarryy  oorr
ootthheerr  ddeecciissiioonn,,  cciittiizzeennss  wwhhoo  aarree  aaffffeecctteedd  bbyy  ssuucchh  ddeecciissiioonn  sshhaallll  bbee  eennttiittlleedd  ttoo  rreeqquueesstt  wwrriitttteenn
rreeaassoonnss  tthheerreeffoorr..      IInn  tthhiiss  rreeggaarrdd  iitt  iiss  nnootteedd  tthhaatt,,  iinn  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn,,  pprroovviissiioonn  iiss
ssoommeettiimmeess  mmaaddee  ffoorr  rreeaassoonnss  ttoo  bbee  ggiivveenn  ffoorr  aaddmmiinniissttrraattiivvee  ddeecciissiioonnss  wwiitthhoouutt  ssppeecciiffyyiinngg  tthhaatt
tthhoossee  rreeaassoonnss  sshhoouulldd  bbee  iinn  wwrriittiinngg,,  ffoorr  eexxaammppllee  sseeccttiioonn  118877((22))..      WWee  wwoouulldd  rreessppeeccttffuullllyy  ssuubbmmiitt
tthhaatt  tthhiiss  lleeaaddss  ttoo  uunnnneecceessssaarryy  uunncceerrttaaiinnttyy  aanndd  tthhaatt,,  iiff  aaddmmiinniissttrraattiivvee  oorrggaannss  aarree  ttoo  bbee  hheelldd
aaccccoouunnttaabbllee,,  iitt  iiss  nneecceessssaarryy  tthhaatt  tthheeyy  bbee  oobblliiggeedd  ttoo  pprroovviiddee  wwrriitttteenn  rreeaassoonnss  ffoorr  tthheeiirr  ddeecciissiioonnss..
IItt  iiss  ffuurrtthheerr  rreeccoommmmeennddeedd  tthhaatt  tthhee  wwrriitttteenn  ddeecciissiioonnss  aaffffeeccttiinngg  eeccoonnoommiicc  aaccttiivviittiieess  sshhoouulldd  bbee



mmaaddee  ppuubblliicc  ttoo  eennssuurree  ccoonnssiisstteennccyy  ooff  ttrreeaattmmeenntt  ffoorr  aallll,,  aass  wweellll  aass  tthhee  ddeevveellooppmmeenntt  ooff
ttrraannssppaarreenntt  gguuiiddeelliinneess  ffoorr  ffuuttuurree  ddeecciissiioonn  mmaakkiinngg..

TThhiiss  iiss  ooff  ppaarrttiiccuullaarr  iimmppoorrttaannccee  iinn  ttaaxx  mmaatttteerrss,,  wwhheerree  tthhee  wwiiddee  ddiissccrreettiioonnaarryy  ppoowweerrss  ooff  tthhee
CCoommmmiissssiioonneerr  ffoorr  IInnllaanndd  RReevveennuuee  mmaakkee  iitt  eesssseennttiiaall  ffoorr  cciittiizzeennss  ttoo  hhaavvee  aa  rriigghhtt  ttoo  wwrriitttteenn
rreeaassoonnss  ffoorr  aaddmmiinniissttrraattiivvee  ddeecciissiioonnss  aaffffeeccttiinngg  tthheemm  iiff  wwee  aarree  ttoo  aattttaaiinn  tthhee  iiddeeaall  ooff  aann  ooppeenn  aanndd
ddeemmooccrraattiicc  ggoovveerrnnmmeenntt  wwhheerree  aallll  cciittiizzeennss  aarree  ttrreeaatteedd  eeqquuaallllyy..

WWee  wwoouulldd  ssuuggggeesstt  tthhee  ffoolllloowwiinngg  pprriinncciipplleess  bbee  ffoolllloowweedd  wwiitthh  rreeggaarrdd  ttoo  tthhee  ffrreeeeddoomm  ooff
iinnffoorrmmaattiioonn::

-- OOffffiicciiaall  iinnffoorrmmaattiioonn  sshhoouulldd  bbee  mmaaddee  aavvaaiillaabbllee  aanndd  pprroovviissiioonn  sshhoouulldd  bbee  mmaaddee  ffoorr  eeaacchh
ppeerrssoonn  ttoo  hhaavvee  aacccceessss  ttoo  iinnffoorrmmaattiioonn  rreellaattiinngg  ttoo  tthhaatt  ppeerrssoonn,,  wwhhiicchh  iinnffoorrmmaattiioonn
sshhoouulldd  oonnllyy  bbee  pprrootteecctteedd  ttoo  tthhee  eexxtteenntt  tthhaatt  iitt  iiss  ccoonnssiisstteenntt  wwiitthh  tthhee  ppuubblliicc  iinntteerreesstt
aanndd  tthhee  pprreesseerrvvaattiioonn  ooff  ppeerrssoonnaall  pprriivvaaccyy;;

-- IInn  pprriinncciippllee  iinnffoorrmmaattiioonn  sshhoouulldd  bbee  mmaaddee  aavvaaiillaabbllee  uunnlleessss  tthheerree  aarree  ggoooodd  rreeaassoonnss  ffoorr
wwiitthhhhoollddiinngg  iitt;;

-- TThhee  rriigghhtt  ttoo  iinnffoorrmmaattiioonn  mmuusstt  iinncclluuddee  tthhee  rriigghhtt  ooff  aacccceessss  ttoo  iinntteerrnnaall  rruulleess  aaffffeeccttiinngg
aaddmmiinniissttrraattiivvee  ddeecciissiioonnss  aanndd  tthhee  rriigghhtt  ooff  aacccceessss  bbyy  aa  ppeerrssoonn  ttoo  rreeaassoonnss  ffoorr  aannyy
ddeecciissiioonnss  wwhhiicchh  aaffffeecctt  tthhaatt  ppeerrssoonn..

TTHHEEMMEE  CCOOMMMMIITTTTEEEE  33  ::  RREELLAATTIIOONNSSHHIIPPSS  BBEETTWWEEEENN  LLEEVVEELLSS  OOFF  GGOOVVEERRNNMMEENNTT

TTwwoo  mmaatttteerrss  ooff  mmaajjoorr  ccoonncceerrnn  ttoo  tthhee  BBaannkkiinngg  SSeeccttoorr  hhaavvee  bbeeeenn  aallllooccaatteedd  ttoo  tthhiiss  CCoommmmiitttteeee..
OOnnee  rreellaatteess  ttoo  tthhee  ppoowweerrss  ooff  PPrroovviinncciiaall  aanndd  llooccaall  ggoovveerrnnmmeennttss,,  ppaarrttiiccuullaarrllyy  iinn  rreellaattiioonn  ttoo
bboorrrroowwiinngg..      TThhee  ootthheerr  iiss  tthhee  nnaattuurree  ooff  cceerrttaaiinn  ooff  tthhee  lleeggiissllaattiivvee  ppoowweerrss  wwhhiicchh  aarree  aallllooccaatteedd  ttoo
tthhee  PPrroovviinncceess..      CCeerrttaaiinn  lleeggiissllaattiioonn  wwhhiicchh  iiss  cceennttrraall  ttoo  oouurr  bbuussiinneessss  ccuurrrreennttllyy  ffaallllss  wwiitthhiinn  tthhee
lleeggiissllaattiivvee  ccoommppeetteennccee  ooff  tthhee  PPrroovviinncceess  wwiitthh  tthhee  rreessuulltt  tthhaatt  tthhiiss  lleeggiissllaattiioonn  mmaayy  vvaarryy  ffrroomm
PPrroovviinnccee  ttoo  PPrroovviinnccee..

GGeenneerraall  PPrriinncciipplleess::

CCoonnssttiittuuttiioonnaall  PPrriinncciipplleess  XXVVIIIIII  ttoo  XXXXVVIIII  iinncclluussiivvee  ccoovveerr  tthhee  rreellaattiioonnsshhiipp  bbeettwweeeenn  cceennttrraall  aanndd
pprroovviinncciiaall  ggoovveerrnnmmeenntt  ppoowweerrss  iinn  ssoommee  ddeettaaiill..      TThheeyy  ppllaaccee  tthhee  eemmpphhaassiiss  mmoorree  oonn  cceennttrraall
ppoowweerr  tthhaann  pprroovviinncciiaall  aauuttoonnoommyy  aanndd  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn  wwiillll  ppeerrffoorrccee  hhaavvee  ttoo  bbee  ssttrruuccttuurreedd  iinn
tthhiiss  wwaayy..      FFrroomm  CCoonnssttiittuuttiioonnaall  PPrrooppoossaall  XXXXII  44,,  wwee  ccoonncclluuddee  tthhaatt,,  wwhheerree  uunniiffoorrmmiittyy  aaccrroossss  tthhee
nnaattiioonn  iiss  rreeqquuiirreedd  ffoorr  aa  ppaarrttiiccuullaarr  ffuunnccttiioonn,,  tthhee  lleeggiissllaattiivvee  ppoowweerr  oovveerr  tthhaatt  ffuunnccttiioonn  sshhoouulldd  bbee
aallllooccaatteedd  pprreeddoommiinnaannttllyy,,  iiff  nnoott  wwhhoollllyy,,  ttoo  tthhee  nnaattiioonnaall  ggoovveerrnnmmeenntt..

AAppaarrtt  ffrroomm  tthhee  ccrriitteerriioonn  ooff  uunniiffoorrmmiittyy,,  wwhhiicchh  wwee  sshhaallll  ddeeaall  wwiitthh  hheerreeuunnddeerr,,  wwee  bbeelliieevvee  tthhaatt  tthhee
nnoorrmm  ssttaatteedd  iinn  CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  XXXXII  iiss  ooff  ppaarrttiiccuullaarr  iimmppoorrttaannccee  aanndd  sshhoouulldd  bbee  rreettaaiinneedd..
TThhiiss  ssttaatteess  tthhaatt  tthhee  lleevveell  aatt  wwhhiicchh  ddeecciissiioonnss  ccaann  bbee  ttaakkeenn  mmoosstt  eeffffeeccttiivveellyy  iinn  rreessppeecctt  ooff  tthhee
qquuaalliittyy  aanndd    rreennddeerriinngg  ooff  sseerrvviicceess  sshhaallll  bbee  tthhee  lleevveell  rreessppoonnssiibbllee  aanndd  aaccccoouunnttaabbllee  ffoorr  tthhee  qquuaalliittyy
aanndd  rreennddeerriinngg  ooff  tthhee  sseerrvviicceess  aanndd  bbee  tthhee  lleevveell  eemmppoowweerreedd  bbyy  tthhee  CCoonnssttiittuuttiioonn..      FFuurrtthheerrmmoorree,,
CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  XXXXIIVV  pprroovviiddeess  tthhaatt  aa  ffrraammeewwoorrkk  ffoorr  llooccaall  ggoovveerrnnmmeenntt  ppoowweerrss,,  ffuunnccttiioonnss
aanndd  ssttrruuccttuurree  iiss  ttoo  bbee  sseett  oouutt  iinn  tthhee  CCoonnssttiittuuttiioonn..



AA  pprraaccttiiccaall  pprroobblleemm  iinn  tthhee  iimmpplleemmeennttaattiioonn  ooff  tthheessee  pprriinncciipplleess  iiss  tthhaatt  tthhee  ccaappaacciittyy  ttoo  ccaarrrryy  oouutt
ppoowweerrss  aanndd  ffuunnccttiioonnss  aatt  sseeccoonndd  aanndd  tthhiirrdd  ttiieerr  lleevveellss  ooff  ggoovveerrnnmmeenntt  ddooeess  nnoott,,  aatt  pprreesseenntt,,  eexxiisstt
uunniiffoorrmmllyy  aaccrroossss  tthhee  ccoouunnttrryy..      IItt  iiss  aallssoo  ppoossssiibbllee  tthhaatt  aatt  ssoommee  ffuuttuurree  ssttaaggee  pprroovviinncciiaall  rreessoouurrcceess
aanndd  ccoommppeetteenncciieess  ccoouulldd  ddeetteerriioorraattee,,  aaffffeeccttiinngg  tthhee  rreennddeerriinngg  ooff  sseerrvviicceess..      WWee  wwoouulldd  tthhuuss
pprrooppoossee  tthhee  iinnttrroodduuccttiioonn  ooff  aa  mmeecchhaanniissmm  wwhheerreebbyy  ppoowweerrss  wwhhiicchh  hhaavvee  bbeeeenn  ddeevveellooppeedd  ttoo
lloowweerr  lleevveellss  ccoouulldd  rreevveerrtt  ttoo  aa  hhiigghheerr  ttiieerr  ooff  ggoovveerrnnmmeenntt  wwhheenn  tthhee  mmeeaannss  oorr  wwiillll  ttoo  ccaarrrryy  oouutt
ssuucchh  ffuunnccttiioonnss  aatt  lloowweerr  lleevveellss  aarree  aabbsseenntt..      IInn  ootthheerr  wwoorrddss,,  wwee  wwoouulldd  ssuuppppoorrtt  tthhee  pprriinncciippllee  ooff
aassyymmmmeettrryy  rreeggaarrddiinngg  tthhee  eexxeerrcciissee  ooff  pprroovviinncciiaall  oorr  llooccaall  ggoovveerrnnmmeenntt  ppoowweerrss..

WWee  bbeelliieevvee  tthhaatt  iitt  iiss  mmeeaanniinngglleessss  iinn  pprraaccttiiccee  ttoo  aappppoorrttiioonn  ppoowweerrss  ttoo  ddiiffffeerreenntt  lleevveellss  ooff
ggoovveerrnnmmeenntt  iiff  tthhoossee  lleevveellss  ddoo  nnoott  hhaavvee  tthhee  aaddmmiinniissttrraattiivvee  ccoommppeetteennccee  oorr  tthhee  ffiissccaall  ccaappaacciittyy  ttoo
eexxeeccuuttee  tthhoossee  ppoowweerrss..      MMaannyy  ooff  tthhee  ccuurrrreenntt  PPrroovviinncceess  ddoo  nnoott  hhaavvee  aa  ttaaxx  bbaassee  ttoo  bbee
aauuttoonnoommoouuss  ooff  tthhee  cceennttrree  aanndd  tthhee  ffiissccaall  vviiaabbiilliittyy  ooff  PPrroovviinncceess  iiss  aa  mmaajjoorr  iissssuuee..      IItt  iiss  tthheerreeffoorree
ccrriittiiccaall  ttoo  eeccoonnoommiicc  ddeevveellooppmmeenntt  tthhaatt  aa  bbaallaannccee  bbee  ssoouugghhtt  bbeettwweeeenn  ggiivviinngg  ttoooo  mmuucchh  ppoowweerr  ttoo
tthhee  cceennttrree  aanndd  ttoooo  mmuucchh  ppoowweerr  ttoo  tthhee  sseeccoonndd  aanndd  tthhiirrdd  ttiieerrss  ooff  ggoovveerrnnmmeenntt..      IItt  iiss  aallssoo
iimmppoorrttaanntt  ttoo  aavvooiidd  aassssiiggnniinngg  ppoowweerrss  ttoo  PPrroovviinncceess  wwhhiicchh  ddoo  nnoott  hhaavvee  tthhee  aaddmmiinniissttrraattiivvee
ccoommppeetteennccee  ttoo  eexxeeccuuttee  tthheemm,,  eessppeecciiaallllyy  wwhheerree  iinnccrreeaasseedd  pprroovviinncciiaall  eemmppllooyymmeenntt  wwoouulldd  rreessuulltt
iinn  ffuurrtthheerr  bbuurrddeenniinngg  tthhee  bbuuddggeett  wwiitthhoouutt  nneecceessssaarriillyy  rreessuullttiinngg  iinn  tthhee  ddeelliivveerryy  ooff  ggooooddss  aanndd
sseerrvviicceess  ttoo  tthhee  ppuubblliicc..      TThhiiss  iiss  aallssoo  lliikkeellyy  ttoo  rreessuulltt  iinn  tteennssiioonn  bbeettwweeeenn  tthhee  PPrroovviinncceess  aass  cceerrttaaiinn
PPrroovviinncceess  bbeeccoommee  iinnccoommee  ggeenneerraattoorrss  ffoorr  tthhee  nnaattiioonnaall  bbuuddggeett  aanndd  ootthheerr  PPrroovviinncceess  ccoosstt
cceennttrreess..

BBoorrrroowwiinngg  PPoowweerrss  ooff  PPrroovviinncciiaall  aanndd  LLooccaall  GGoovveerrnnmmeennttss::

IItt  iiss  eesssseennttiiaall  tthhaatt  cceerrttaaiinnttyy  aass  ttoo  wwhhoo  hhaass  tthhee  ppoowweerr  ttoo  bboorrrrooww  mmoonneeyy  aanndd  iinnccuurr  ootthheerr  ddeebbtt
oobblliiggaattiioonnss  oonn  bbeehhaallff  ooff  tthhee  sseeccoonndd  aanndd  tthhiirrdd  ttiieerrss  ooff  ggoovveerrnnmmeenntt,,  tthhee  bbaassiiss  oonn  wwhhiicchh  ssuucchh
oobblliiggaattiioonnss  mmaayy  bbee  iinnccuurrrreedd  aanndd  aannyy  sseeccuurriittyy  wwhhiicchh  mmaayy  lleeggaallllyy  bbee  ttaakkeenn  ffoorr  ssuucchh  oobblliiggaattiioonnss,,
iiss  oobbttaaiinneedd  aass  aa  mmaatttteerr  ooff  uurrggeennccyy..      TThhiiss  iiss  rreeqquuiirreedd  iiff  tthhee  ffiinnaanncciiaall  sseeccttoorr  iiss  ttoo  mmaakkee  tthhee
nneecceessssaarryy  mmoonneeyy  aavvaaiillaabbllee  ffoorr  tthhee  nnuummeerroouuss  ddeevveellooppmmeennttaall  pprroojjeeccttss  eennvviissaaggeedd  bbyy  aallll  lleevveellss  ooff
ggoovveerrnnmmeenntt,,  ppaarrttiiccuullaarrllyy  iinn  tthhee  ccaassee  ooff  nnoonn--iinnccoommee  ggeenneerraattiinngg  ffaacciilliittiieess  ssuucchh  aass  hheeaalltthh  cclliinniiccss
aanndd  eedduuccaattiioonnaall  iinnssttiittuuttiioonnss..      IInn  ppaarrttiiccuullaarr  cceerrttaaiinnttyy  iiss  rreeqquuiirreedd  aass  ttoo  tthhee  ppoowweerr  ooff  cceennttrraall
ggoovveerrnnmmeenntt  ttoo  iissssuuee  gguuaarraanntteeeess  oonn  bbeehhaallff  ooff  ootthheerr  lleevveellss  ooff  ggoovveerrnnmmeenntt..

LLeeggiissllaattiivvee  CCoommppeetteennccee  ooff  PPrroovviinncceess::

CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  XXXXII  pprroovviiddeess,,  aatt  ppooiinntt  55  tthheerreeooff,,  ffoorr  tthhee  ddeetteerrmmiinnaattiioonn  ooff  nnaattiioonnaall
eeccoonnoommiicc  ppoolliicciieess,,  tthhee  pprroommoottiioonn  ooff  iinntteerrpprroovviinncciiaall  ccoommmmeerrccee  aanndd  tthhee  pprrootteeccttiioonn  ooff  tthhee
ccoommmmoonn  mmaarrkkeett  ttoo  bbee  tthhee  rreessppoonnssiibbiilliittiieess  ooff  tthhee  nnaattiioonnaall  ggoovveerrnnmmeenntt  wwhhiillsstt,,  iinntteerr  aalliiaa,,  ssoocciioo--
eeccoonnoommiicc  nneeeeddss  aanndd  tthhee  ggeenneerraall  wweellll--bbeeiinngg  ooff  tthhee  iinnhhaabbiittaannttss  ooff  tthhee  PPrroovviinncceess  aarree  aallllooccaatteedd  ttoo
tthhee  pprroovviinncciiaall  ggoovveerrnnmmeennttss  iinn  tteerrmmss  ooff  ppooiinntt  66((bb))..      TThheessee  pprriinncciipplleess  aarree  nnoott,,  aanndd  aarree  nnoott
iinntteennddeedd  ttoo  bbee,,  ssppeecciiffiicc..      TThhee  aaccttuuaall  ccaatteeggoorriieess  ooff  lleeggiissllaattiioonn  ttoo  bbee  aallllooccaatteedd  ttoo  eeaacchh  lleevveell  ooff
ggoovveerrnnmmeenntt  mmuusstt  ssttiillll  bbee  ddeetteerrmmiinneedd,,      IInn  ddeeaalliinngg  wwiitthh  tthhee  aallllooccaattiioonn  ooff  lleeggiissllaattiivvee  ccoommppeetteennccee
ttoo  tthhee  PPrroovviinncceess,,  wwee  ssuubbmmiitt  tthhaatt,,  iinn  oorrddeerr  ttoo  ccrreeaattee  aann  eennvviirroonnmmeenntt  ccoonndduucciivvee  ttoo  eeccoonnoommiicc
ggrroowwtthh  oonn  aa  ccoosstt  eeffffeeccttiivvee  bbaassiiss,,  iitt  iiss  nneecceessssaarryy  ffoorr  tthhee  llaawwss  ooff  tthhee  ccoouunnttrryy  ttoo  bbee  aass  uunniiffoorrmm  aass
ppoossssiibbllee..

WWee  pprreessuummee  tthhaatt  SScchheedduullee  66  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  ggiivveess  ssoommee  iinnddiiccaattiioonn  ooff  tthhee  mmaatttteerrss
wwhhiicchh  mmaayy  bbee  aallllooccaatteedd  ttoo  tthhee  PPrroovviinncceess  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..      EExxppeerriieennccee  ttoo  ddaattee  iinn  SSoouutthh



AAffrriiccaa  aanndd  tthhee  rreesstt  ooff  tthhee  wwoorrlldd  hhaass  pprroovveedd  tthhaatt  rreeggiioonnaall  oorr  pprroovviinncciiaall  ddiiffffeerreenncceess  iinn  lleeggiissllaattuurree,,
rreegguullaattiioonnss,,  ssppeecciiffiiccaattiioonnss  aanndd//oorr  ootthheerr  aaddmmiinniissttrraattiivvee  pprroocceedduurreess  hhaavvee  aa  sseerriioouuss  iimmppaacctt  oonn  tthhee
ccoosstt  ooff  ddooiinngg  bbuussiinneessss  nnaattiioonnaallllyy..      TThhiiss  wwiillll  iinneevviittaabbllyy  iinnccrreeaassee  ccoossttss  uunnnneecceessssaarriillyy  wwhhiicchh  wwiillll
bbee  ppaasssseedd  oonn  ttoo  ccoonnssuummeerrss..      DDiiffffeerreennttiiaall  ccoossttss  aanndd//oorr  uunncceerrttaaiinnttiieess  ccrreeaatteedd  bbeettwweeeenn  tthhee
PPrroovviinncceess  wwiillll  aallssoo  hhaavvee  aann  iimmppaacctt  oonn  tthhee  ddiissttrriibbuuttiioonn  aanndd  ppaaccee  ooff  ddeevveellooppmmeenntt,,  aass
bbuussiinneessssmmeenn  aavvooiidd  tthhoossee  rreeggiioonnss  ppeerrcceeiivveedd  aanndd  eexxppeerriieenncceedd  aass  bbeeiinngg  ttoooo  eexxppeennssiivvee,,  ttoooo
ccoommpplleexx  aaddmmiinniissttrraattiivveellyy  oorr  ttoooo  ccuummbbeerrssoommee  bbuurreeaauuccrraattiiccaallllyy..      OOnnee  eexxaammppllee  ooff  tthhee  iimmppaacctt  ooff
PPrroovviinncciiaall  lleeggiissllaattiioonn  aanndd  rreegguullaattiioonn  wwhhiicchh  iiss  ooff  ppaarrttiiccuullaarr  ccoonncceerrnn  ttoo  tthhee  BBaannkkiinngg  SSeeccttoorr  rreellaatteess
ttoo  CCoonnssuummeerr  PPrrootteeccttiioonn..

LLeeggiissllaattiioonn  IInntteennddeedd  ttoo  PPrrootteecctt  tthhee  CCoonnssuummeerr::

PPrraaccttiiccaall  pprroobblleemmss  aarree  pprreesseennttllyy  iinnccuurrrreedd  wwhheenn  lleennddiinngg  iinn  cceerrttaaiinn  aarreeaass  ooff  tthhee  RReeppuubblliicc  ooff
SSoouutthh  AAffrriiccaa  dduuee  ttoo  tthhee  ffaacctt  tthhaatt  tthhee  llaawwss  iinn  tthheessee  aarreeaass  ddiiffffeerr  ttoo  tthhoossee  iinn  tthhee  rreesstt  ooff  tthhee
RReeppuubblliicc..      TThheerree  aarree,,  ffoorr  eexxaammppllee,,  vvaarriioouuss  vveerrssiioonnss  ooff  tthhee  UUssuurryy  AAcctt,,  tthhee  IInnssoollvveennccyy  AAcctt  aanndd
tthhee  CCoommppaanniieess  AAcctt  aapppplliiccaabbllee  iinn  ddiiffffeerreenntt  ppaarrttss  ooff  tthhee  ccoouunnttrryy..      TThhee  oolldd  HHiirree  PPuurrcchhaassee  AAcctt  iiss
ssttiillll  aapppplliiccaabbllee  iinn  tthhee  aarreeaa  ooff  tthhee  RReeppuubblliicc  wwhhiicchh  uusseedd  ttoo  bbee  BBoopphhuutthhaattsswwaannaa  aass  wweellll  aass  tthhee
ffoorrmmeerr  TTrraannsskkeeii  bbuutt,,  dduuee  ttoo  cceerrttaaiinn  aammeennddmmeennttss,,  iiss  nnoott  iiddeennttiiccaall  iinn  tthheessee  ttwwoo  aarreeaass..      VVaarriioouuss
vveerrssiioonnss  ooff  tthhee  CCrreeddiitt  AAggrreeeemmeennttss  AAcctt  aappppllyy  iinn  ddiiffffeerreenntt  ppaarrttss  ooff  tthhee  ccoouunnttrryy  aanndd  lleeggiissllaattiioonn
wwhhiicchh  iiss  ooff  mmaajjoorr  iimmppoorrttaannccee  ttoo  tthhoossee  iinn  tthhee  bbuussiinneessss  ooff  ggrraannttiinngg  ccrreeddiitt,,  ssuucchh  aass  tthhee  CClloossee
CCoorrppoorraattiioonnss  AAcctt  aanndd  tthhee  SSeeccuurriittyy  BByy  MMeeaannss  ooff  MMoovvaabbllee  PPrrooppeerrttyy  AAcctt,,  ddoo  nnoott  aappppllyy  iinn  mmaannyy
aarreeaass  ooff  tthhee  ccoouunnttrryy..      IInn  aaddddiittiioonn  tthhee  rreegguullaattiioonnss  iinn  ffoorrccee  uunnddeerr  tthhee  aaffoorreemmeennttiioonneedd  lleeggiissllaattiioonn
vvaarryy  ffrroomm  aarreeaa  ttoo  aarreeaa  aanndd  iinn  tthhee  ppaasstt  hhaavvee  bbeeeenn  ddiiffffiiccuulltt  ttoo  oobbttaaiinn  ttiimmeeoouussllyy  iiff  aatt  aallll..

TThhee  ddiiffffeerreenntt  llaawwss  aapppplliiccaabbllee  ddoo  nnoott  oonnllyy  mmaakkee  iitt  ddiiffffiiccuulltt  ffoorr  tthhee  bbaannkkss  bbuutt,,  aass  tthheessee  llaawwss
rreegguullaattee  mmaatttteerrss  wwhhiicchh  aaffffeecctt  tthhee  vvaalliiddiittyy  ooff  aannyy  sseeccuurriittyy  ttaakkeenn  bbyy  tthhee  bbaannkkss  aanndd,,  iinn  mmaannyy
iinnssttaanncceess,,  tthhee  vvaalliiddiittyy  ooff  tthhee  aaggrreeeemmeenntt  iinn  tteerrmmss  ooff  wwhhiicchh  ccrreeddiitt  iiss  ggrraanntteedd,,  uunncceerrttaaiinnttyy  rreellaattiinngg
ttoo  tthheessee  iissssuueess  mmaakkeess  iitt  iimmpprruuddeenntt  aanndd  ddaannggeerroouuss  ffoorr  bbaannkkss  ttoo  lleenndd  mmoonneeyy  oorr  eenntteerr  iinnttoo  ccrreeddiitt
ttrraannssaaccttiioonnss  iinn  ssoommee  aarreeaass..      TThhiiss  oobbvviioouussllyy  iimmppaaccttss  oonn  tthhee  rraannggee  ooff  ddeevveellooppmmeenntt  aaccttiivviittiieess
aanndd  sseerrvviicceess  wwhhiicchh  bbaannkkss  ccaann,,  oorr  aarree  wwiilllliinngg  ttoo,,  pprroovviiddee  aaccrroossss  tthhee  ccoouunnttrryy..

TThhiiss  ssiittuuaattiioonn  iiss  eexxppeecctteedd  ttoo  bbee  eexxaacceerrbbaatteedd  iinn  tthhee  ffuuttuurree  aass  wwee  ffoollllooww  tthhee  wwoorrlldd--wwiiddee  ttrreenndd
ttoowwaarrddss  iinnccrreeaasseedd  ccoonnssuummeerr  pprrootteeccttiioonn  lleeggiissllaattiioonn..

BBaannkkiinngg  iiss  aa  hhiigghhllyy  rreegguullaatteedd  iinndduussttrryy  aanndd  iitt  iiss  nnoo  eeaassyy  ttaasskk  ttoo  ccoommppllyy  wwiitthh  tthhee  mmyyrriiaadd  rruulleess
aanndd  rreegguullaattiioonnss  aapppplliiccaabbllee  ttoo  tthhee  bbuussiinneessss  aatt  bbootthh  nnaattiioonnaall  aanndd  pprroovviinncciiaall  lleevveellss..
UUnnffoorrttuunnaatteellyy  tthhee  ccoosstt  ttoo  tthheessee  oorrggaanniissaattiioonnss  ooff  ccoommppllyyiinngg  wwiitthh  ddiiffffeerreenntt  lleeggaall  ssyysstteemmss  iinn  eeaacchh
PPrroovviinnccee,,  pprriinnttiinngg  ddiiffffeerreenntt  sseettss  oorr  ddooccuummeennttss  iinn  eeaacchh  PPrroovviinnccee,,  pprroodduucciinngg  ddiiffffeerreenntt  iinnssttrruuccttiioonnss
aanndd  ttrraaiinniinngg  mmaannuuaallss,,  eettcc..,,  wwiillll  bbee  ssoo  eexxppeennssiivvee  tthhaatt  iitt  wwiillll  rreessuulltt  iinn  aann  iinnccrreeaassee  iinn  ccoossttss  aanndd
ssuubbsseeqquueenntt  iinnffllaattiioonn  oorr  ppoossssiibbllyy  iinn  mmaannyy  bbaannkkss  ffiinnddiinngg  iitt  uunneeccoonnoommiiccaall  ttoo  ccoonnttiinnuuee  ttoo  ooppeerraattee
iinn  cceerrttaaiinn  PPrroovviinncceess..      WWee  wwoouulldd  ssuubbmmiitt  tthhaatt  tthhee  eenneerrggyy  aanndd  rreessoouurrcceess  rreeqquuiirreedd  ffoorr  tthhiiss
ppuurrppoossee  ccoouulldd  bbee  mmuucchh  bbeetttteerr  uuttiilliisseedd  iinn  tthhee  mmaannyy  pprroojjeeccttss  wwhhiicchh  rreeqquuiirree  ffiinnaannccee  aatt  tthhiiss  ttiimmee  iinn
SSoouutthh  AAffrriiccaa''ss  hhiissttoorryy..

WWhhiillsstt  tthheerree  mmaayy  bbee  cceerrttaaiinn  ffeeddeerraall  ccoonnssttiittuuttiioonnss  iinn  ootthheerr  ccoouunnttrriieess  wwhhiicchh  ggiivvee  tthhee  rriigghhttss  ttoo
lleeggiissllaattee  iinn  rreessppeecctt  ooff  ccoonnssuummeerr  mmaatttteerrss  ttoo  rreeggiioonnaall//ssttaattee//pprroovviinncciiaall  aauutthhoorriittiieess,,  wwee  wwoouulldd
ssuubbmmiitt  tthhaatt  tthhiiss  iiss  iinn  ccoouunnttrriieess  wwhheerree  nnuummeerroouuss  ssmmaallll  ssttaatteess  wwhhiicchh  wweerree  hhiissttoorriiccaallllyy
iinnddeeppeennddeenntt,,  bbootthh  ppoolliittiiccaallllyy  aanndd  eeccoonnoommiiccaallllyy,,  llaatteerr  jjooiinneedd  ttooggeetthheerr..        TThhee  PPrroovviinncceess  iinn  oouurr
ccoouunnttrryy  ccaannnnoott  bbee  ssaaiidd  ttoo  bbee  eeccoonnoommiiccaallllyy  iinnddeeppeennddeenntt  aanndd  tthhee  ssiizzee  ooff  tthhee  ccoouunnttrryy  aanndd  ooff  tthhee
eeccoonnoommyy  mmaakkeess  iitt  nneecceessssaarryy  ffoorr  llaarrggee  bbuussiinneessss  aanndd  ffiinnaanncciiaall  iinnssttiittuuttiioonnss  ttoo  ooppeerraattee  oonn  aa



nnaattiioonnaall  lleevveell..      IInn  tthhee  cciirrccuummssttaanncceess  wwee  bbeelliieevvee  tthhaatt  iitt  iiss  nneecceessssaarryy  ffoorr  tthhee  eeffffiicciieenntt  aanndd
eeffffeeccttiivvee  ooppeerraattiioonn  ooff  tthhee  eeccoonnoommyy  tthhaatt  ccoonnssuummeerr  lleeggiissllaattiioonn,,  wwhhiicchh  iiss  cceennttrraall  ttoo  tthhee  ooppeerraattiioonn
ooff  mmaannyy  ooff  tthheessee  bbuussiinneesssseess,,  bbee  uunniiffoorrmm  tthhrroouugghhoouutt  tthhee  ccoouunnttrryy..

TThhiiss  ssaammee  aarrgguummeenntt  hhoollddss  ffoorr  mmaannyy  ooff  tthhee  ootthheerr  aarreeaass  ddeessiiggnnaatteedd  aass  tthhee  lleeggiissllaattiivvee
ccoommppeetteenncciieess  ooff  tthhee  PPrroovviinncceess  iinn  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn,,  ee..gg..  hhoouussiinngg,,  llaanngguuaaggee  ppoolliiccyy,,  rrooaadd
ttrraaffffiicc  rreegguullaattiioonn  aanndd  uurrbbaann  aanndd  rruurraall  ddeevveellooppmmeenntt..

TTHHEEMMEE  CCOOMMMMIITTTTEEEE  44  ::  FFUUNNDDAAMMEENNTTAALL  RRIIGGHHTTSS

CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  IIII  eennjjooiinnss  tthhee  CCoonnssttiittuuttiioonnaall  AAsssseemmbbllyy,,  iinn  ffrraammiinngg  aa  BBiillll  ooff  RRiigghhttss  ffoorr  tthhee
ffiinnaall  CCoonnssttiittuuttiioonn,,  ttoo  ggiivvee  dduuee  ccoonnssiiddeerraattiioonn  ttoo  tthhee  ffuunnddaammeennttaall  rriigghhttss  eennsshhrriinneedd  iinn  CChhaapptteerr  33..
WWee  ddoo,,  hhoowweevveerr,,  wwiisshh  ttoo  rraaiissee  aa  ffeeww  mmaatttteerrss  wwhheerree,,  aass  mmeemmbbeerrss  ooff  tthhee  bbuussiinneessss  ccoommmmuunniittyy,,
wwee  bbeelliieevvee  tthhaatt  iimmpprroovveemmeennttss  mmaayy  bbee  ppoossssiibbllee..      TThheessee  rreellaattee  ttoo::

-- ccllaarriiffiiccaattiioonn  rreeggaarrddiinngg  tthhee  aapppplliiccaattiioonn  ooff  tthhee  BBiillll  ooff  RRiigghhttss  bbeettwweeeenn  cciittiizzeennss;;

-- tthhee  ssiimmpplliiffiiccaattiioonn  aanndd  ccllaarriiffiiccaattiioonn  ooff  tthhee  lliimmiittaattiioonn  ccllaauussee;;

-- tthhee  bbaallaanncciinngg  ooff  iinntteerreessttss  iinn  pprrooppeerrttyy  rriigghhttss;;

-- tthhee  lliimmiittaattiioonn  ooff  tthhee  rriigghhtt  ttoo  eennggaaggee  ffrreeeellyy  iinn  eeccoonnoommiicc  aaccttiivviittyy;;

-- tthhee  eexxtteenntt  ttoo  wwhhiicchh  llaabboouurr  rreellaattiioonnss  sshhoouulldd  bbee  ccoonnssttiittuuttiioonnaallllyy  rreegguullaatteedd;;  aanndd

-- hhooww  ssoocciioo--eeccoonnoommiicc  rriigghhttss  sshhoouulldd  bbee  ddeeaalltt  wwiitthh  iinn  tthhee  CCoonnssttiittuuttiioonn..

TThhee  AApppplliiccaattiioonn  ooff  tthhee  BBiillll  ooff  RRiigghhttss::

TThhee  qquueessttiioonn  aass  ttoo  wwhheetthheerr  tthhee  BBiillll  ooff  RRiigghhttss  hhaass  oonnllyy  aa  vveerrttiiccaall  aapppplliiccaattiioonn  eennffoorrcceeaabbllee  aaggaaiinnsstt
tthhee  ggoovveerrnnmmeenntt  aanndd  iittss  aaggeenncciieess  oonnllyy,,  oorr  wwhheetthheerr  iitt  hhaass  aa  bbrrooaaddeerr,,  hhoorriizzoonnttaall  aapppplliiccaattiioonn
eennffoorrcceeaabbllee  aaggaaiinnsstt  pprriivvaattee  aaccttoorrss  aass  wweellll,,  hhaass  bbeeeenn  hhoottllyy  ddeebbaatteedd  bbyy  lleeggaall  aaccaaddeemmiiccss  aanndd
pprraaccttiittiioonneerrss..      TThhee  wweeiigghhtt  ooff  ooppiinniioonn  sseeeemmss  ttoo  bbee  tthhaatt  tthhee  CCoonnssttiittuuttiioonnaall  CCoouurrtt  wwiillll  iinntteerrpprreett
CChhaapptteerr  33  aass  bbeeiinngg  eennffoorrcceeaabbllee  aaggaaiinnsstt  tthhee  ggoovveerrnnmmeenntt  aanndd  iittss  aaggeenncciieess  oonnllyy,,  ffoolllloowwiinngg  tthhee
nnaarrrroowweerr  iinntteerrpprreettaattiioonn  ooff  CCaannaaddiiaann  jjuurriisspprruuddeennccee..

NNeevveerrtthheelleessss,,  ssoommee  ddoouubbtt  rreemmaaiinnss  aass  ttoo  tthhee  ccoorrrreecctt  iinntteerrpprreettaattiioonn..      IInn  oouurr  vviieeww,,  tthhiiss  ddoouubbtt
sshhoouulldd  bbee  rreemmoovveedd  bbyy  ccllaarriiffyyiinngg  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn  aallll  iissssuueess  wwhhiicchh  hhaavvee  bbeeeenn  rraaiisseedd
rreellaattiinngg  ttoo  tthhee  aapppplliiccaattiioonn  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn..      AAppaarrtt  ffrroomm  sseerrvviinngg  aass  aa  ddeeccllaarraattiioonn  ooff
tthhee  iinnddiivviidduuaall  cciittiizzeenn''ss  ffuunnddaammeennttaall  rriigghhttss,,  aa  BBiillll  ooff  RRiigghhttss  eesssseennttiiaallllyy  aaccttss  aass  aa  ccoonnssttrraaiinntt  oonn
ggoovveerrnnmmeennttaall  aaccttiioonn  aaggaaiinnsstt  iinntteerrffeerreennccee  wwiitthh  tthhoossee  rriigghhttss..      CCoonnsseeqquueennttllyy,,  tthhee  ppoossssiibbiilliittyy  ooff
tthhee  bbrrooaaddeerr  iinntteerrpprreettaattiioonn,,  eexxtteennddiinngg  hhoorriizzoonnttaallllyy  aass  wweellll,,  sshhoouulldd  bbee  rruulleedd  oouutt..

TThhoossee  wwhhoo  aarrgguuee  ffoorr  tthhee  bbrrooaaddeerr  aapppplliiccaattiioonn  rraaiissee  tthhee  hhaarrmmoonniissaattiioonn  ooff  tthhee  BBiillll  ooff  RRiigghhttss  wwiitthh
tthhee  ccoommmmoonn  llaaww  iinn  ggeenneerraall..      HHoowweevveerr,,  tthhiiss  aassppeecctt  iiss  aaddeeqquuaatteellyy  ccaatteerreedd  ffoorr,,  iinn  oouurr  ooppiinniioonn,,  bbyy
sseeccttiioonn  3355((33))  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn,,  tthhee  ssoo--ccaalllleedd  ""sseeeeppaaggee  ccllaauussee"",,  wwhhiicchh  eennjjooiinnss  aa  ccoouurrtt
ttoo  hhaavvee  rreeggaarrdd  ttoo  tthhee  ssppiirriitt,,  ppuurrppoorrtt  aanndd  oobbjjeeccttss  ooff  tthhee  cchhaapptteerr  oonn  ffuunnddaammeennttaall  rriigghhttss  iinn
iinntteerrpprreettiinngg  aannyy  llaaww  aanndd  tthhee  aapppplliiccaattiioonn  aanndd  ddeevveellooppmmeenntt  ooff  tthhee  ccoommmmoonn  llaaww  aass  wweellll  aass
ccuussttoommaarryy  llaaww..      TThhiiss  pprroovviissiioonn  sshhoouulldd  aaccccoorrddiinnggllyy  bbee  mmaaiinnttaaiinneedd  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..



TThhee  LLiimmiittaattiioonn  oonn  tthhee  EExxtteenntt  ooff  tthhee  RRiigghhttss::

IInn  pprriinncciippllee  aa  lliimmiittaattiioonn  ccllaauussee,,  ssuucchh  aass  sseeccttiioonn  3333  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn,,  iiss  eesssseennttiiaall  aass
eevveenn  ffuunnddaammeennttaall  ccoonnssttiittuuttiioonnaall  rriigghhttss  mmuusstt  hhaavvee  ssoommee  lliimmiitt..      WWee  ccoonnssiiddeerr  iitt  iimmppoorrttaanntt,,
hhoowweevveerr,,  tthhaatt  tthhee  lliimmiittaattiioonn  ccllaauussee  sshhoouulldd  bbee  eexxpprreesssseedd  cclleeaarrllyy,,  ssiimmppllyy  aanndd  ccoonnssiisstteennttllyy  wwiitthh
aannyy  iinntteerrnnaall  qquuaalliiffiiccaattiioonn  ooff  tthhee  eexxtteenntt  ooff  tthhee  rriigghhttss  ssttaatteedd  iinn  tthhee  ssuubbssttaannttiivvee  ppoorrttiioonn  ooff  tthhee  BBiillll
ooff  RRiigghhttss  iittsseellff..

SSeeccttiioonn  3333((11))  ccoonnttaaiinnss  aa  ccoommpplleexx  ffoorrmmuullaattiioonn  aanndd  iinnttrroodduucceess  ddiissttiinnccttiioonnss  bbeettwweeeenn  iittss
aapppplliiccaattiioonn  ttoo  vvaarriioouuss  ccaatteeggoorriieess  ooff  rriigghhttss..      TThhiiss  aapppprrooaacchh  ccaann  lleeaadd  ttoo  uunncceerrttaaiinnttyy  aanndd
tthheerreeffoorree  ttoo  ggrreeaatteerr  pprrooppeennssiittyy  ffoorr  lliittiiggaattiioonn  aanndd  tthhee  ffoorrmmuullaattiioonn  sshhoouulldd  tthheerreeffoorree  bbee  ssiimmpplliiffiieedd..

EEccoonnoommiicc  RRiigghhttss  ::  TThhee  BBuussiinneessss  CCoommmmuunniittyy::

WWee  bbeelliieevvee  tthhaatt  aa  pprrooppeerrttyy  ccllaauussee  ssiimmiillaarr  ttoo  sseeccttiioonn  2288  iiss  eesssseennttiiaall  aass  iitt  gguuaarraanntteeeess  aaggaaiinnsstt  tthhee
aarrbbiittrraarryy  ddeepprriivvaattiioonn  ooff  pprrooppeerrttyy  bbyy  tthhee  SSttaattee..      TThhiiss  iiss  aa  ccaarrddiinnaall  rreeqquuiirreemmeenntt  ffoorr  tthhee  ooppeerraattiioonn
ooff  tthhee  ffiinnaanncciiaall  aanndd  bbaannkkiinngg  ssyysstteemm  ((ee..gg..  pprrooppeerrttyy  wwhhiicchh  hhaass  bbeeeenn  ttaakkeenn  aass  sseeccuurriittyy  ffoorr
lleennddiinngg))..      FFuurrtthheerrmmoorree,,  tthhee  aabbsseennccee  ooff  ssuucchh  aa  gguuaarraanntteeee  wwoouulldd  iinnhhiibbiitt  iinnvveessttmmeenntt,,  bbootthh
ffoorreeiiggnn  aanndd  ddoommeessttiicc,,  wwhhiicchh  iiss,,  iinn  ttuurrnn,,  aa  kkeeyy  rreeqquuiirreemmeenntt  ffoorr  tthhee  ssuucccceessssffuull  rreeccoonnssttrruuccttiioonn  aanndd
ddeevveellooppmmeenntt  ooff  tthhee  ccoouunnttrryy..

IInn  oouurr  vviieeww,,  sseeccttiioonn  2288  ccoonnttaaiinnss  aa  rreeaassoonnaabbllee  bbaallaanncciinngg  ooff  tthhee  iinntteerreessttss  ooff  tthhoossee  aallrreeaaddyy
hhoollddiinngg  pprrooppeerrttyy  aanndd  ooff  tthhee  SSttaattee  iinn  eexxpprroopprriiaattiinngg  pprrooppeerrttyy  ffoorr  aa  ppuubblliicc  ppuurrppoossee..      HHoowweevveerr,,  wwee
ccoonnssiiddeerr  tthhaatt  iitt  sshhoouulldd  bbee  ccllaarriiffiieedd  tthhaatt  ccoommppeennssaattiioonn  iiss  ppaayyaabbllee,,  nnoott  oonnllyy  iinn  tthhee  ccaassee  ooff
eexxpprroopprriiaattiioonn  bbuutt  aallssoo  iinn  aallll  ootthheerr  ccaasseess  ooff  tthhee  ddeepprriivvaattiioonn  ooff  rriigghhttss  iinn  pprrooppeerrttyy..      WWee  aallssoo
bbeelliieevvee  tthhaatt  ccoommppeennssaattiioonn  mmuusstt  bbee  bbaasseedd  oonn  ffaaiirr  mmaarrkkeett  vvaalluuee..

TThhee  qquueessttiioonn  ooff  tthhee  rreessttiittuuttiioonn  ooff  llaanndd  rriigghhttss  ttoo  ppeerrssoonnss  oorr  ccoommmmuunniittiieess  wwhhiicchh  wweerree
ddiissppoosssseesssseedd  uunnddeerr  rraacciiaallllyy  bbaasseedd  ddiissccrriimmiinnaattoorryy  llaawwss  iiss  iimmppoorrttaanntt  aanndd  iiss  aallrreeaaddyy  ddeeaalltt  wwiitthh  iinn
tteerrmmss  ooff  tthhee  RReessttiittuuttiioonn  ooff  LLaanndd  RRiigghhttss  AAcctt  ooff  11999944..      HHoowweevveerr,,  iinn  oorrddeerr  ttoo  aavvooiidd  uunncceerrttaaiinnttyy
aanndd  tthhee  uunnddeerrmmiinniinngg  ooff  bbuussiinneessss  ccoonnffiiddeennccee  wwhhiicchh  wwee  bbeelliieevvee  uunncceerrttaaiinnttyy  wwoouulldd  bbrriinngg,,  wwee
wwoouulldd  eemmpphhaassiissee  tthhee  nneeeedd  ffoorr  tthhiiss  mmaatttteerr  ttoo  bbee  ffiinnaalliisseedd  aass  qquuiicckkllyy  aass  ppoossssiibbllee  ((eevveenn  wwiitthhiinn  tthhee
ttiimmee  ffrraammeess  ccoonnttaaiinneedd  iinn  tthhee  aaffoorreemmeennttiioonneedd  AAcctt))..

TThhee  rriigghhtt  aaccccoorrddeedd  ttoo  eevveerryy  ppeerrssoonn  ttoo  eennggaaggee  ffrreeeellyy  iinn  eeccoonnoommiicc  aaccttiivviittyy  aanndd  ttoo  ppuurrssuuee  aa
lliivveelliihhoooodd  aannyywwhheerree  iinn  tthhee  ccoouunnttrryy  eennsshhrriinneedd  iinn  sseeccttiioonn  2266  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  sshhoouulldd  bbee
ccaarrrriieedd  ffoorrwwaarrdd  iinnttoo  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..      IInn  oouurr  vviieeww  tthhee  ggeenneerraall  lliimmiittaattiioonn  ccllaauussee  ((tthhee
eeqquuiivvaalleenntt  ooff  sseeccttiioonn  3333))  iiss  ssuuffffiicciieenntt  ttoo  qquuaalliiffyy  tthhoossee  rriigghhttss  iinn  aapppprroopprriiaattee  cciirrccuummssttaanncceess  aanndd
aann  iinntteerrnnaall  lliimmiittaattiioonn  ccllaauussee  ((tthhee  pprreesseenntt  sseeccttiioonn  2266((cc)))),,  wwhhiicchh  iiss  nnoott  aallttooggeetthheerr  ccoonnssiisstteenntt  wwiitthh
sseeccttiioonn  3333  iinn  aannyy  eevveenntt,,  sshhoouulldd  bbee  ddrrooppppeedd..

EEccoonnoommiicc  RRiigghhttss  ::  tthhee  IInnddiivviidduuaall::

OObbvviioouussllyy  tthhee  eeqquuaalliittyy  ccllaauussee,,  aass  sseett  ffoorrtthh  iinn  sseeccttiioonnss  88((11))  aanndd  ((22))  ooff  tthhee  CCoonnssttiittuuttiioonn  aanndd  iinn
CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  IIIIII,,  iiss  ffuunnddaammeennttaall..      FFuurrtthheerrmmoorree,,  tthhee  ccoonncceepptt  ooff  aaffffiirrmmaattiivvee  aaccttiioonn,,  aass
ccoonnttaaiinneedd  iinn  sseeccttiioonn  88((33))  aanndd  CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  VV,,  iiss  nneecceessssaarryy  aass  aa  sshhoorrtt  tteerrmm  mmeeaassuurree
ttoo  rreeccttiiffyy  iimmbbaallaanncceess  rreessuullttiinngg  ffrroomm  tthhee  ppaasstt..      WWee  rreeccoommmmeenndd,,  hhoowweevveerr,,  tthhaatt  aaffffiirrmmaattiivvee  aaccttiioonn
nnoott  bbee  eennsshhrriinneedd  iinn  tthhee  BBiillll  ooff  RRiigghhttss,,  bbuutt  rraatthheerr  ccoonnttaaiinneedd  iinn  tthhee  PPrreeaammbbllee..      AAtt  tthhee  vveerryy  lleeaasstt,,
iitt  mmuusstt  bbee  qquuaalliiffiieedd  wwiitthh  aa  ttiimmee  lliimmiitt  ((bbaasseedd  oonn  aa  ddeeffiinniittee  ttiimmee  oorr  tthhee  aattttaaiinnmmeenntt  ooff  cceerrttaaiinn
ccoonnddiittiioonnss))  wwhhiicchh  wwiillll  rreemmoovvee  tthhee  iinnhheerreenntt  ddiissccrriimmiinnaattoorryy  pprriinncciipplleess  ffrroomm  tthhee  CCoonnssttiittuuttiioonn..      IItt



sshhoouulldd  aallssoo  bbee  bboorrnnee  iinn  mmiinndd  tthhaatt  tthheerree  iiss  aann  eeccoonnoommiicc  ccoosstt  ttoo  aaffffiirrmmaattiivvee  aaccttiioonn  pprrooggrraammmmeess
aanndd  iitt  wwoouulldd  bbee  uunnddeessiirraabbllee  ffoorr  tthhiiss  ccoosstt  ttoo  rreeaacchh  ssuucchh  pprrooppoorrttiioonnss  aass  ttoo  iinnhhiibbiitt  ggrroowwtthh  aanndd
uunnddeerrmmiinnee  tthhee  RReeccoonnssttrruuccttiioonn  aanndd  DDeevveellooppmmeenntt  PPrrooggrraammmmee  oonnccee  tthhee  mmaajjoorr  oobbjjeeccttiivveess  ooff  tthhee
aaffffiirrmmaattiivvee  aaccttiioonn  pprrooggrraammmmeess  hhaavvee  bbeeeenn  aacchhiieevveedd..

IInn  aaccccoorrddaannccee  wwiitthh  CCoonnssttiittuuttiioonnaall  PPrriinncciippllee  XXXXVVIIII,,  ffuunnddaammeennttaall  rriigghhttss  rreeggaarrddiinngg  llaabboouurr  rreellaattiioonnss
aass  ccoonnttaaiinneedd  iinn  sseeccttiioonn  2277  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  sshhoouulldd  bbee  ccaarrrriieedd  iinnttoo  tthhee  ffiinnaall
CCoonnssttiittuuttiioonn..      FFuurrtthheerr,,  tthhee  mmooddaalliittiieess  ffoorr  ccoolllleeccttiivvee  bbaarrggaaiinniinngg  ttoo  bbee  ccoonnssiisstteenntt  wwiitthh  tthhoossee
pprriinncciipplleess  sshhoouulldd  bbee  rreegguullaatteedd  bbyy  llaabboouurr  rreellaattiioonnss  lleeggiissllaattiioonn  oouuttssiiddee  ooff  tthhee  CCoonnssttiittuuttiioonn..

SSoocciioo--eeccoonnoommiicc  RRiigghhttss::

TThhiiss  ccaatteeggoorryy  ooff  rriigghhttss  pprriinncciippaallllyy  ccoonncceerrnnss  aarreeaass  ssuucchh  aass  eedduuccaattiioonn,,  hhoouussiinngg  aanndd  hheeaalltthh,,
wwhhiicchh  aarree  kkeeyy  aarreeaass  ooff  ccoonncceerrnn  iinn  tthhee  pprreesseenntt  ggoovveerrnnmmeenntt''ss  RReeccoonnssttrruuccttiioonn  aanndd  DDeevveellooppmmeenntt
PPrrooggrraammmmee..      AAlltthhoouugghh  iitt  ccoouulldd  bbee  aapppprroopprriiaattee  ffoorr  aa  ssttaatteemmeenntt  ooff  iinntteenntt  ttoo  eennccoommppaassss  tthhee
iinnddiivviidduuaall''ss  rriigghhttss  oorr  aassppiirraattiioonnss  iinn  tthheessee  rreessppeeccttss,,  wwee  ddoo  nnoott  bbeelliieevvee  tthhaatt  tthheeyy  sshhoouulldd  ffoorrmm  ppaarrtt
ooff  tthhee  BBiillll  ooff  RRiigghhttss,,  jjuussttiiffiiaabbllee  bbyy  tthhee  CCoonnssttiittuuttiioonnaall  CCoouurrtt  iinn  aaccccoorrddaannccee  wwiitthh  CCoonnssttiittuuttiioonnaall
PPrriinncciippllee  IIII..      TThhiiss  ssttaatteemmeenntt  ooff  iinntteenntt  sshhoouulldd  rraatthheerr  ttaakkee  tthhee  ffoorrmm  ooff  aa  PPrreeaammbbllee  aass
ccoonntteemmppllaatteedd  iinn  oouurr  ssuubbmmiissssiioonn  ttoo  TThheemmee  CCoommmmiitttteeee  11  aabboovvee..

TThhee  oobbsseerrvvaannccee  ooff  ssoocciioo--eeccoonnoommiicc  rriigghhttss  mmuusstt  bbee  ddiissttiinngguuiisshheedd  ffrroomm  ttrraaddiittiioonnaall  cciivviicc  rriigghhttss  aanndd
ffrreeeeddoommss..      IInn  tthhee  ccaassee  ooff  tthhee  iinnffrriinnggeemmeenntt  ooff  tthhee  llaatttteerr  kkiinnddss  ooff  rriigghhttss,,  tthhee  CCoouurrtt  ccaann  oorrddeerr  tthhee
SSttaattee  ttoo  cceeaassee  tthhee  iinnffrriinnggeemmeenntt  aanndd,,  iiff  nneecceessssaarryy,,  rruullee  tthhaatt  tthhee  iinnffrriinnggiinngg  llaaww  iiss  uunnccoonnssttiittuuttiioonnaall
aanndd  tthheerreeffoorree  iinnvvaalliidd..      IInn  tthhee  ccaassee  ooff  tthhee  ffoorrmmeerr  kkiinnddss  ooff  rriigghhttss,,  hhoowweevveerr,,  tthhee  oobbsseerrvvaannccee  ooff
tthhee  rriigghhttss  iinnvvoollvveess  aa  ppoossiittiivvee  aacctt  oonn  tthhee  ppaarrtt  ooff  tthhee  SSttaattee,,  aanndd  ttoo  sseeeekk  aa  rreemmeeddyy  ffrroomm  tthhee  CCoouurrtt
bbeeccoommeess  iinnaapppprroopprriiaattee..

FFuurrtthheerrmmoorree,,  wwhhiillee  tthhee  ggoovveerrnnmmeenntt  iiss  uullttiimmaatteellyy  aaccccoouunnttaabbllee  ttoo  tthhee  CCoonnssttiittuuttiioonnaall  CCoouurrtt  iinn  iittss
oobbsseerrvvaannccee,,  oorr  ffaaiilluurree  ttoo  oobbsseerrvvee,,  tthhee  BBiillll  ooff  RRiigghhttss,,  aaccccoouunnttaabbiilliittyy  ffoorr  ddeevveellooppmmeennttaall  iissssuueess,,
ssuucchh  aass  eedduuccaattiioonn,,  hhoouussiinngg  aanndd  hheeaalltthh  lliieess  nnoott  ttoo  tthhee  ccoouurrtt  bbuutt  tthhee  PPaarrlliiaammeenntt,,  wwhhiicchh  iiss  tthhee
aapppprroopprriiaattee  ffoorruumm  ttoo  ddeebbaattee  iissssuueess  aanndd  ttoo  vvoottee  ffuunnddss  tthhrroouugghh  tthhee  bbuuddggeett  ffoorr  tthhee
iimmpplleemmeennttaattiioonn  ooff  tthhoossee  pprrooggrraammmmeess..      TThhee  ffuunnccttiioonn  ooff  tthhee  CCoonnssttiittuuttiioonnaall  CCoouurrtt  iiss,,  iinn  eesssseennccee,,
ttoo  aacctt  aass  aa  bbrraakkee  oonn  tthhee  aaccttiioonnss  ooff  tthhee  eexxeeccuuttiivvee  aanndd  tthhee  lleeggiissllaattuurree..      IInn  tthhee  ccaassee  ooff
ddeevveellooppmmeennttaall  iissssuueess  nnoott  iinnffrriinnggiinngg  cciivviicc  rriigghhttss  aanndd  ffrreeeeddoommss  iitt  iiss  nnoott,,  iinn  oouurr  vviieeww,,  aapppprroopprriiaattee
ffoorr  tthhee  CCoouurrtt  ttoo  hhaavvee  tthhee  ppoowweerr  ttoo  eennjjooiinn  PPaarrlliiaammeenntt  ttoo  ttaakkee  oorr  nnoott  ttoo  ttaakkee  ppaarrttiiccuullaarr  ccoouurrsseess  ooff
aaccttiioonn..

TTHHEEMMEE  CCOOMMMMIITTTTEEEE  66  ::  SSPPEECCIIAALLIISSEEDD  SSTTRRUUCCTTUURREESS  OOFF  GGOOVVEERRNNMMEENNTT

IInn  tthhiiss  rreeggaarrdd  wwee  aarree  ppaarrttiiccuullaarrllyy  ccoonncceerrnneedd  wwiitthh::

-- tthhee  iinnddeeppeennddeennccee  ooff  tthhee  AAuuddiittoorr--GGeenneerraall

-- tthhee  aauuttoonnoommyy  ooff  tthhee  RReesseerrvvee  BBaannkk

-- tthhee  iinnddeeppeennddeennccee  ooff  tthhee  FFiinnaanncciiaall  aanndd  FFiissccaall  CCoommmmiissssiioonn  aanndd  tthhee  llaacckk  ooff
rreepprreesseennttaattiioonn  bbyy  llooccaall  ggoovveerrnnmmeenntt  oonn  tthhiiss  CCoommmmiissssiioonn

-- ccoonnttrrooll  ooff  tthhee  NNaattiioonnaall  RReevveennuuee  FFuunndd  aanndd  bbuuddggeettiinngg
-- tthhee  CCoommmmiissssiioonneerr  ffoorr  IInnllaanndd  RReevveennuuee



TThhee  AAuuddiittoorr--GGeenneerraall::

WWee  bbeelliieevvee  tthhaatt  tthhee  iinnddeeppeennddeennccee  ooff  tthhee  AAuuddiittoorr--GGeenneerraall  iiss  ccrriittiiccaall  ttoo  ggoooodd  ggoovveerrnnmmeenntt  aanndd
tthhaatt  tthhiiss  iinnddeeppeennddeennccee  sshhoouulldd  bbee  eennsshhrriinneedd  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn  aass  ppeerr  mmaannyy  ooff  tthhee
pprroovviissiioonnss  iinn  sseeccttiioonnss  119911  ttoo  119955  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn..

IInn  ppaarrttiiccuullaarr,,  tthhee  ffoolllloowwiinngg  sshhoouulldd  bbee  rreettaaiinneedd  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn::

-- aappppooiinnttmmeenntt  ffoorr  bbeettwweeeenn  ffiivvee  aanndd  tteenn  yyeeaarrss  aanndd  nnoott  eelliiggiibbllee  ffoorr  rree--  aappppooiinnttmmeenntt;;

-- pprroohhiibbiittiioonn  oonn  tthhee  ppeerrffoorrmmaannccee  ooff  ootthheerr  rreemmuunneerraattiivvee  wwoorrkk  oouuttssiiddee  hhiiss  dduuttiieess;;

-- pprroohhiibbiittiioonn  oonn  tthhee  hhoollddiinngg  ooff  ppoolliittiiccaall  ooffffiiccee;;

-- rreessttrriicctteedd  bbaassiiss  oonn  wwhhiicchh  hhee  mmaayy  bbee  rreemmoovveedd  ffrroomm  ooffffiiccee;;

-- rreemmuunneerraattiioonn  aanndd  ccoonnddiittiioonnss  ooff  sseerrvviiccee  nnoott  ttoo  bbee  aalltteerreedd  ttoo  hhiiss  ddeettrriimmeenntt  dduurriinngg  hhiiss
ppeerriioodd  ooff  sseerrvviiccee..

TThhee  RReesseerrvvee  BBaannkk::

TThhee  IInntteerriimm  CCoonnssttiittuuttiioonn  ddeeaallss  vveerryy  bbrriieeffllyy  wwiitthh  tthhee  RReesseerrvvee  BBaannkk..      WWee  ssuuppppoorrtt  tthhee  rreetteennttiioonn  ooff
pprroovviissiioonnss  bbaasseedd  oonn  sseeccttiioonnss  119966  aanndd  119977  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  sseettttiinngg  oouutt  tthhee  pprriimmaarryy
oobbjjeeccttiivveess  aanndd  tthhee  ggeenneerraall  nnaattuurree  ooff  tthhee  ppoowweerrss  aanndd  ffuunnccttiioonnss  ooff  tthhee  BBaannkk,,  wwhhiicchh  ppoowweerrss  aanndd
ffuunnccttiioonnss  sshhoouulldd  ccoonnttiinnuuee  ttoo  bbee  ddeetteerrmmiinneedd  bbyy  aa  sseeppaarraattee  AAcctt  ooff  PPaarrlliiaammeenntt..

AAnn  iinnddeeppeennddeenntt  RReesseerrvvee  BBaannkk  sshhoouulldd  ppllaayy  aa  ssiiggnniiffiiccaanntt  rroollee  tthhrroouugghh  iittss  dduuttyy  aanndd  aabbiilliittyy  ttoo
ccoonndduucctt  aann  aauuttoonnoommoouuss  mmoonneettaarryy  ppoolliiccyy  ddiirreecctteedd  aatt  iinntteerrnnaall  aanndd  eexxtteerrnnaall  pprriiccee  ssttaabbiilliittyy..

CCeennttrraall  BBaannkkss  sshhoouulldd  nnoott  bbee  mmaaddee  ppoolliittiiccaallllyy  aaccccoouunnttaabbllee  bbyy  ppllaacciinngg  ppoolliittiiccaall  aappppooiinntteeeess  oonn
tthheeiirr  BBooaarrddss  oorr  iinn  eexxeeccuuttiivvee  ppoossiittiioonnss..      PPeerrssoonnss  wwhhoo  aarree  ppoolliittiiccaallllyy  aaccttiivvee  sshhoouulldd  nnoott  bbee  eelliiggiibbllee
ffoorr  aappppooiinnttmmeenntt..      CCoommppeetteennccee  ttoo  ccaarrrryy  oouutt  tthhee  ffuunnccttiioonn  aauuttoonnoommoouussllyy  aanndd  iinn  aa  tteecchhnniiccaallllyy
ccoommppeetteenntt  mmaannnneerr  mmuusstt  bbee  tthhee  mmaaiinn  ccrriitteerriiaa  ffoorr  aappppooiinnttmmeennttss,,  nnoott  mmeerreellyy  bbeeiinngg  rreepprreesseennttaattiivvee
ooff  aa  ssppeecciiffiicc  ppooppuullaattiioonn  oorr  iinntteerreesstt  ggrroouupp..      TThhiiss  iiss  ppaarrttiiccuullaarrllyy  iimmppoorrttaanntt  ttoo  eennssuurree  tthhaatt  pprrooppeerr
mmoonneettaarryy  ppoolliicciieess  aarree  iimmpplleemmeenntteedd,,  aanndd  ttoo  mmaaiinnttaaiinn  tthhee  iinntteerrnnaattiioonnaall  aacccceeppttaannccee  ooff  tthhee
RReesseerrvvee  BBaannkk  aammoonngg  iittss  ppeeeerrss..

TThhee  tteerrmmss  ooff  ooffffiiccee  ooff  tthhee  GGoovveerrnnoorrss  aanndd  DDiirreeccttoorrss  aappppeeaarr  sshhoorrtt  wwhheenn  vviieewweedd  ffrroomm  aann
iinntteerrnnaattiioonnaall  ppeerrssppeeccttiivvee  aanndd  iitt  iiss  pprrooppoosseedd  tthhaatt  tthhee  eeffffeeccttiivvee  ffuunnccttiioonniinngg  ooff  tthhee  BBaannkk  wwoouulldd  bbee
sseerrvveedd  bbyy  iinnccrreeaassiinngg  tthhee  tteerrmm  ooff  ooffffiiccee  ttoo  eeiigghhtt  yyeeaarrss  ffoorr  tthhee  ffoouurr  GGoovveerrnnoorrss  aanndd  ttoo  ffoouurr  yyeeaarrss
ffoorr  tthhee  ffoouurr  DDiirreeccttoorrss..      IInn  pprraaccttiiccee  tthhiiss  wwoouulldd  aallllooww  ffoorr  tthhee  aappppooiinnttmmeenntt  ooff  ttwwoo  DDiirreeccttoorrss  eeaacchh
yyeeaarr  aanndd  oonnee  GGoovveerrnnoorr  eevveerryy  sseeccoonndd  yyeeaarr..

TTrraannssppaarreennccyy  ooff  ddeecciissiioonn  mmaakkiinngg  ttooggeetthheerr  wwiitthh  eeffffeeccttiivvee  mmaarrkkeettiinngg  ooff  iissssuueess  aanndd  ddeecciissiioonnss
wwoouulldd  eennhhaannccee  tthhee  RReesseerrvvee  BBaannkk''ss  ccrreeddiibbiilliittyy  wwiitthh  tthhee  ppooppuullaattiioonn  aatt  llaarrggee..      AA  ssuuiittaabbllee  vveehhiiccllee
ffoorr  tthhiiss  ccoouulldd  bbee  rreegguullaarr  tteelleevviisseedd  tteessttiimmoonniieess  ttoo  aa  ssppeecciiffiicc  PPaarrlliiaammeennttaarryy  CCoommmmiitttteeee,,  ee..gg..  tthhee
JJooiinntt  PPaarrlliiaammeennttaarryy  CCoommmmiitttteeee  oonn  FFiinnaannccee,,  iinn  tthhee  ffoorrmm  ooff  aa  rreeppoorrtt  bbaacckk,,  bbuutt  nnoott  ttoo  aaccccoouunntt  ffoorr
oorr  sseeeekk  aapppprroovvaall  ooff  aaccttiioonnss..



TThhee  FFiinnaanncciiaall  aanndd  FFiissccaall  CCoommmmiissssiioonn::

TThhee  oobbjjeeccttss,,  ffuunnccttiioonnss,,  eexxppeerrttiissee  aanndd  iimmppaarrttiiaalliittyy  ooff  tthhiiss  CCoommmmiissssiioonn  hhaavvee  bbeeeenn  pprroovviiddeedd  ffoorr  iinn
sseeccttiioonnss  119999  aanndd  220000  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  aanndd  wwee  rreeccoommmmeenndd  tthhaatt  ssiimmiillaarr  pprroovviissiioonnss  bbee
rreettaaiinneedd  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..

TThhee  ccrreeaattiioonn  ooff  tthhiiss  CCoommmmiissssiioonn  iiss  aann  iinnnnoovvaattiivvee  mmeeaassuurree..      SSiimmiillaarr  ttyyppeess  ooff  bbooddiieess  iinn  ootthheerr
ccoouunnttrriieess,,  ee..gg..  tthhee  CCoommmmoonnwweeaalltthh  GGrraannttss  CCoommmmiissssiioonn  iinn  AAuussttrraalliiaa  aanndd  tthhee  FFiinnaannccee
CCoommmmiissssiioonn  iinn  IInnddiiaa,,  ddoo  nnoott  aappppeeaarr  ttoo  hhaavvee  tthhee  eexxtteennssiivvee  ppoowweerrss  ggiivveenn  ttoo  tthhiiss  CCoommmmiissssiioonn..
WWhhiillsstt  wwee  ssuuppppoorrtt  tthhee  ccrreeaattiioonn  aanndd  ccoonnttiinnuueedd  ffuunnccttiioonniinngg  ooff  tthhee  CCoommmmiissssiioonn,,  tthhee  llaarrggee
rreessppoonnssiibbiilliittyy  ggiivveenn  ttoo  tthhee  CCoommmmiissssiioonn  mmeeaannss  tthhaatt  tthhee  ffiinnaanncciiaall  ffuunnccttiioonniinngg  ooff  tthhee  ccoouunnttrryy  aatt
ppoolliiccyy  iimmpplleemmeennttaattiioonn  lleevveell  iiss  ddeeppeennddeenntt  oonn  tthhee  pprrooppeerr  wwoorrkkiinngg  ooff  tthhiiss  bbooddyy..

TThhee  ffuunnccttiioonniinngg  ooff  tthhee  CCoommmmiissssiioonn  ccoouulldd  wweellll  bbee  iimmppaaiirreedd  bbyy  iitt  bbeeccoommiinngg  ppoolliittiicciizzeedd..      TThhee
lliikkeelliihhoooodd  ooff  tthhiiss  iiss  iinnccrreeaasseedd  bbyy  tthhee  sshhoorrtt  tteerrmmss  ffoorr  wwhhiicchh  mmeemmbbeerrss  aarree  aappppooiinntteedd  ttooggeetthheerr
wwiitthh  tthhee  ffaacctt  tthhaatt  tthheeyy  aarree  aavvaaiillaabbllee  ffoorr  rree--aappppooiinnttmmeenntt..      IInn  oorrddeerr  ttoo  aallllooww  tthhee  CCoommmmiissssiioonn  ttoo
ffuunnccttiioonn  eeffffiicciieennttllyy  aanndd  ttoo  aavvooiidd  aa  ppeerrmmaanneenntt  ppoollaarriissaattiioonn  bbeettwweeeenn  tthhoossee  mmeemmbbeerrss  aappppooiinntteedd
bbyy  tthhee  cceennttrraall  ggoovveerrnnmmeenntt  aanndd  tthhoossee  aappppooiinntteedd  bbyy  tthhee  rreeggiioonnss,,  wwee  ssuuggggeesstt  tthhaatt  tthheeiirr  tteerrmmss  ooff
ooffffiiccee  bbee  lleennggtthheenneedd  ttoo  55  yyeeaarrss..

TThhee  CCoommmmiissssiioonn  iiss  ggiivveenn  tthhee  ttaasskk  ooff  llooookkiinngg  aatt  nnaattiioonnaall,,  pprroovviinncciiaall  aanndd  llooccaall  ggoovveerrnnmmeenntt  aanndd
mmaakkiinngg  rreeccoommmmeennddaattiioonnss  rreeggaarrddiinngg  tthheeiirr  ffiinnaanncciiaall  aanndd  ffiissccaall  rreeqquuiirreemmeennttss..      WWhhiillsstt  tthhee
nnaattiioonnaall  aanndd  pprroovviinncciiaall  ggoovveerrnnmmeennttss  aarree  rreepprreesseenntteedd  oonn  tthhee  CCoommmmiissssiioonn,,  tthhee  oonnllyy  ccoonncceessssiioonn
ttoo  llooccaall
ggoovveerrnnmmeenntt  iiss  aa  pprroovviissiioonn  tthhaatt  oonnee  ooff  tthhee  mmeemmbbeerrss  aappppooiinntteedd  bbyy  tthhee  PPrreessiiddeenntt  oonn  tthhee  aaddvviiccee
ooff  tthhee  CCaabbiinneett  mmuusstt  hhaavvee  ""eexxppeerrttiissee  iinn  llooccaall  ggoovveerrnnmmeenntt  ffiinnaannccee..""      IItt  iiss  nneecceessssaarryy  tthhaatt  tthhee
ffiinnaanncciiaall  rreeqquuiirreemmeennttss  ooff  llooccaall  ggoovveerrnnmmeenntt  bbee  ffuullllyy  uunnddeerrssttoooodd  aanndd  pprroovviiddeedd  ffoorr  aanndd  wwee
tthheerreeffoorree  rreeccoommmmeenndd  tthhaatt  tthheeiirr  iinntteerreesstt  bbee  ggiivveenn  pprrooppeerr  rreepprreesseennttaattiioonn  oonn  tthhee  CCoommmmiissssiioonn  iinn
tthhee  ssaammee  wwaayy  aass  tthhee  ffiirrsstt  aanndd  sseeccoonndd  ttiieerrss  ooff  ggoovveerrnnmmeenntt..

TThhee  NNaattiioonnaall  RReevveennuuee  FFuunndd::
WWee  aaggrreeee  iinn  pprriinncciippllee  wwiitthh  tthhee  pprroovviissiioonnss  ccoonnttaaiinneedd  iinn  sseeccttiioonnss  118855  aanndd  118866  ooff  tthhee  IInntteerriimm
CCoonnssttiittuuttiioonn,,  ii..ee..  tthhaatt  aallll  rreevveennuueess  bbee  ppaaiidd  iinnttoo  aa  ffuunndd  ffrroomm  wwhhiicchh  mmoonniieess  mmaayy  nnoott  bbee  wwiitthhddrraawwnn
uunnlleessss  ssuucchh  eexxppeennddiittuurree  hhaass  bbeeeenn  aauutthhoorriisseedd  bbyy  aann  AAcctt  ooff  PPaarrlliiaammeenntt  ((sseeccttiioonn  118855))  aanndd  tthhaatt
tthhee  bbuuddggeett  mmuusstt  bbee  llaaiidd  bbeeffoorree  ppaarrlliiaammeenntt  eeaacchh  yyeeaarr..

TThhee  ffiinnaall  CCoonnssttiittuuttiioonn  sshhoouulldd  tthheerreeffoorree  iinnccoorrppoorraattee  tthhee  ffoolllloowwiinngg  pprriinncciipplleess  wwhhiicchh  aarree  ffoouunndd  iinn
mmoosstt  mmooddeerrnn  CCoonnssttiittuuttiioonnss::

-- aallll  mmoonniieess  rraaiisseedd  aanndd  rreecceeiivveedd  sshhaallll  bbee  ppaaiidd  iinnttoo  aanndd  ffoorrmm  tthhee  NNaattiioonnaall  RReevveennuuee  FFuunndd
uunnlleessss  aa  ssppeecciiffiicc  AAcctt  ooff  PPaarrlliiaammeenntt  ccrreeaatteess  aa  ssppeecciiffiicc  ffuunndd  iinnttoo  wwhhiicchh  mmoonniieess
ccoolllleecctteedd  uunnddeerr  ssuucchh  AAcctt  aarree  ttoo  bbee  ppaaiidd;;

-- mmoonniieess  mmaayy  oonnllyy  bbee  wwiitthhddrraawwnn  ffrroomm  tthhiiss  ffuunndd  ffoorr  eexxppeennddiittuurree  wwhhiicchh  hhaass  bbeeeenn  bbuuddggeetteedd
bbyy  PPaarrlliiaammeenntt,,  ii..ee..  bbyy  mmeeaannss  ooff  aann  AApppprroopprriiaattiioonn  AAcctt;;

-- pprroovviissiioonn  ccaann  bbee  mmaaddee  ffoorr  iinntteerriimm  bbuuddggeettss  iinn  tthhee  ffoorrmm  ooff  SSuupppplleemmeennttaarryy  AApppprroopprriiaattiioonn
BBiillllss  iiff  iitt  iiss  nneecceessssaarryy  ttoo  iinnccuurr  eexxppeennddiittuurree  wwhhiicchh  hhaass  nnoott  bbeeeenn  pprroovviiddeedd  ffoorr  iinn  tthhee
bbuuddggeett..



PPuubblliicc  EEnntteerrpprriisseess::

WWee  wweerree  ssppeecciiffiiccaallllyy  iinnvviitteedd  ttoo  ccoommmmeenntt  oonn  tthhee  ddeessiirraabbiilliittyy  ooff  iinncclluuddiinngg  PPuubblliicc  EEnntteerrpprriisseess  iinn
tthhee  CCoonnssttiittuuttiioonn..      TThhee  IInntteerriimm  CCoonnssttiittuuttiioonn  aapppplliieess  ttoo  PPuubblliicc  EEnntteerrpprriisseess  iinnssooffaarr  aass  tthheeyy  aarree
iinncclluuddeedd  iinn  tthhee  ddeeffiinniittiioonn  ooff  ""oorrggaannss  ooff  ssttaattee""  ((sseeccttiioonn  223333((11))((iixx))))..      TToo  tthhiiss  eexxtteenntt  wwee  ssuuppppoorrtt
tthhee  aapppplliiccaattiioonn  ooff  tthhee  CCoonnssttiittuuttiioonn  ttoo  PPuubblliicc  EEnntteerrpprriisseess,,  bbuutt  wwee  ddoo  nnoott  sseeee  aannyy  nneeeedd  ffoorr  aa
ssppeecciiffiicc  sseeccttiioonn  ooff  tthhee  CCoonnssttiittuuttiioonn  rreellaattiinngg  ttoo  PPuubblliicc  EEnntteerrpprriisseess..      AAtt  pprreesseenntt  ssuucchh  eenntteerrpprriisseess
aarree  ggoovveerrnneedd  bbyy  sseeppaarraattee  AAccttss  ooff  PPaarrlliiaammeenntt,,  wwhhiicchh  AAccttss  ccaann  eeaassiillyy  bbee  aammeennddeedd  aass  rreeqquuiirreedd
bbyy  cchhaannggiinngg  cciirrccuummssttaanncceess  ffrroomm  ttiimmee  ttoo  ttiimmee..      TThheerree  aappppeeaarrss  ttoo  bbee  nnoo  rreeaassoonn  ttoo  cchhaannggee  tthhiiss
oorr  ttoo  pprroovviiddee  ccoonnssttiittuuttiioonnaallllyy  ffoorr  pprroovviissiioonnss  rreellaattiinngg  ttoo  PPuubblliicc  EEnntteerrpprriisseess,,  wwhhiicchh  sshhoouulldd  bbee
ttrreeaatteedd  tthhee  ssaammee  aass  aannyy  ootthheerr  ccoorrppoorraattee  eennttiittiieess..

TThhee  CCoommmmiissssiioonneerr  ffoorr  IInnllaanndd  RReevveennuuee::

TThhee  CCoommmmiissssiioonneerr  ffoorr  IInnllaanndd  RReevveennuuee  wwaass  nnoott  ssppeecciiffiiccaallllyy  mmeennttiioonneedd  uunnddeerr  tthhee  ttooppiiccss  ttoo  bbee
ddeeaalltt  wwiitthh  bbyy  TThheemmee  CCoommmmiitttteeee  66,,  nnoorr  wweerree  hhiiss  ffuunnccttiioonnss  aanndd  ppoowweerrss  iinnccoorrppoorraatteedd  iinn  CChhaapptteerr
1122,,    oorr  aannyy  ootthheerr  cchhaapptteerr,,  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn..

TThhee  mmeecchhaanniissmmss  ooff  ssttaattee  eexxppeennddiittuurree,,  ssoocciiaall  ((ee..gg..  RRDDPP  eettcc))  aanndd  eeccoonnoommiicc  ((ee..gg..  aattttrraaccttiioonn  ooff
ffoorreeiiggnn  ccaappiittaall,,  eettcc)),,  ddeeppeenndd  oonn  tthhee  eeffffiicciieenntt,,  eeqquuiittaabbllee  aanndd  nneeuuttrraall  ccoolllleeccttiioonn  ooff  ttaaxxeess  iinn  SSoouutthh
AAffrriiccaa..

TTaaxx  lleeggiissllaattiioonn  wwiitthhoouutt  eeffffiicciieenntt  eennffoorrcceemmeenntt  aanndd  aaddmmiinniissttrraattiioonn  iiss  wwoorrtthhlleessss..      TThhee  eeffffiicciieennccyy  ooff
tthhee  CCoommmmiissssiioonneerr''ss  ooffffiiccee  iiss  iimmppeeddeedd  bbyy,,  iinntteerr  aalliiaa,,  oouuttddaatteedd  aaddmmiinniissttrraattiivvee  aanndd  ccoommppuutteerr
ssyysstteemmss  aanndd  tthhee  iinnaabbiilliittyy  ttoo  aattttrraacctt  ttoopp  ttaaxx  eexxppeerrttss  aass  hhaass  ooccccuurrrreedd  iinn  tthhee  UUnniitteedd  SSttaatteess,,
AAuussttrraalliiaa,,  tthhee  NNeetthheerrllaannddss  aanndd  ootthheerr  ttaaxx  jjuurriissddiiccttiioonnss..

IInn  oorrddeerr  ttoo  aattttrraacctt  qquuaalliiffiieedd  ssttaaffff,,  tthhee  CCoommmmiissssiioonneerr  ffoorr  IInnllaanndd  RReevveennuuee  ccaannnnoott  bbee  bboouunndd  bbyy  tthhee
rriiggiidd  bbuurreeaauuccrraattiicc  ssttrruuccttuurreess  ooff  tthhee  CCoommmmiissssiioonn  ffoorr  AAddmmiinniissttrraattiioonn''ss  hhuummaann  rreessoouurrcceess  ssaallaarryy
ppoolliicciieess  wwhhiicchh  aarree  iinnssuuffffiicciieenntt  ttoo  ccooppee  wwiitthh  tthhee  ssppeecciiaall  nneeeeddss  ooff  rreevveennuuee  ccoolllleeccttiioonn  iinn  tthhee  lliigghhtt
ooff  iittss  iimmppoorrttaannccee  ttoo  tthhee  SSttaattee..

IItt  iiss  tthheerreeffoorree  rreeccoommmmeennddeedd  tthhaatt  ccoonnssiiddeerraattiioonn  bbee  ggiivveenn  ttoo  aa  pprroovviissiioonn  iinn  tthhee  CCoonnssttiittuuttiioonn
eennaabblliinngg  tthhee  iinnddeeppeennddeenntt  ffuunnccttiioonn  ooff  tthhee  CCoommmmiissssiioonneerr  ffoorr  IInnllaanndd  RReevveennuuee,,  ee..gg..  tthhrroouugghh  aa
sseeppaarraattee  AAcctt  ooff  PPaarrlliiaammeenntt..



Curriculum Development Project for the Creative Arts (TVL)

POLICY STATEMENT ON ARTS EDUCATION SUBMISSION

TO THEME COMMITTEE 4

Under previous governments, arts and cultural education reflected and promoted the values and
ideologies of the dominant minority.  Under the National Party government these were
implemented through the policies of Christian National Education.   This resulted in the
imposition of a culturally exclusive, Western-dominated, inequitable provision of education in
which the rich cultural traditions, values and heritage of the majority of South Africans were
suppressed.

The RDP states:  Arts and Culture are ‘a crucial component of developing our human resources.
This will help in unlocking the creativity of our people, allowing for cultural diversity within the
process of developing a unifying national culture, rediscovering our historical heritage and
assuring that adequate resources are allocated.’  (RDP p.9)

‘Arts education should be an integral part of the national school curricula at primary, secondary
and tertiary levels, as well as in non-formal education.  Urgent attention must be given to the
creation of relevant arts curricula, teacher training and provision for the arts within all schools‘.

1. VISION

In line with our Constitution and RDP, all learning in this province should express and promote
the values underpinning the democratic process and the declaration of fundamental human rights:
by fostering unity, reconciliation and the building of a national democratic culture which reflects
and respects our diverse traditions.

A. To secure as a basic human right that all people in Gauteng:

(i) are provided with full and equal access to arts and cultural education so that they
may contribute to, and benefit from, the development of the country’s material, cultural,
technological and spiritual resources;

(ii) are given the opportunity to develop their creativity and skills in pursuit of self-
development as well as vocational training in the arts as integral to the development of live-
long learning.;

(iii) have the freedom to fully experience, contribute to, and participate in the rich
cultural life of their communities and the province as a whole.



(iv) will be protected from cultural domination;

(vi) will benefit from the essential process of redressing South Africa’s historical and
cultural imbalances

B To promote the understanding and acknowledgement that:

- the practice of the creative arts enables us to make concrete new perceptions and
understandings, and to communicate these to others.  In so doing, works of art empower
us to transform our awareness, as a first step,towards transforming the world around us.

- most of our learners are given neither tools to understand this area of their lives, nor the
skills and training needed to work effectively within it.  Education in the arts will
Contribute substantially to addressing this neglect, and will empower us to transform
ourselves and our world.

- It will help establish the material and Intellectual conditions that permit each person to
participate in, impact upon, and ultimately control the human environment in which they
live

- education In the arts will help each person to create and develop their own potential,
and that of their environment.

The Ministry should promote the development of a transformed and transforming ads
education within the national and provincial curriculum

POLICY GOALS

An education in the arts  must be constitutionally guaranteed

Asserting the right of all South Africans to participate fully in and benefit  from the
development of the rich diversity of our cultural heritage.

Nurture and protect freedom of expression in all arts forms and in all places of learning.

Actively  promote the redress of imbalances and distortions in our arts and cultural
history through arts curriculu, written resources and teaching methods,

Promote a broad spectrum of basic, strategic and applied research in the arts.

Provision of equitable funding for, and access to, arts education throughout  Gauteng  for
learners, educators and practitioners.



Developing our human resources,

Create equal access to vocational opportunities through an education in the age.

TO nurture and protect freedom of expression in all art forms and in places of learning,

Facilitate mobility of learners and educators between formal and non-formal sectors
Stimulating a fully participatory processes for curriculum development.

I

Developing Independent, democratic and humane virtues among all South Africans.



THEME COMMITTEE 5 (JUDICIARY AND LEGAL SYSTEMS)
ADDITIONAL SUBMISSION ON BLOCK 7.2: PRINCIPLES OF LEGAL INTERPRETATION

With reference to our first submission on the influence of section 35 of the 1993 Constitution
on statutory interpretation, we would like to add the following.

1. The principle of purposive interpretation prescribed, albeit implicity, by s 35 as
explained in our previous submission, is contradicted by s 65(2). Section 65(2)
confirms the literal (textual) principle that in the case of an irreconcilable conflict
between the different versions of a legislative text, the signed version shall prevail.
This is an unhealthy and mechanical form of conflict resolution (see also Du Plessis L.
M. (1986) The Interpretation of statues 122 in this regard).  It could be argued that
this provision is unconstitutional, as it conflicts with s 35(3).  Section 3(3)
“entrenches” purposive interpretation, while s 65(2) reverts to a strict literal form of
interpretation.

2. A further problem arises should there be an irreconcilable conflict between different
versions of a text and the signed version is in conflict with the Constitution (or more
specifically Chapter 3), and the unsigned version is not (ie is constitutional).  In terms
of s 35(2) a court is enjoined to interpret legislation constitutionally if at all possible.  If
s 65(2) were to be followed in such a case, it should therefore nullify s 65(2) in this
instance - again an unhealthy state of affairs.

3. In our opinion s 65(2) has no place in the final Constitution.  If this issue needs to be
addressed at all we suggest the following”
In the case if a conflict between versions of an Act of Parliament, the versions
should be read together taking into account the scope, spirit and purport of the
chapter on fundamental rights.

4. The same should apply to s 141(2), dealing with provincial legislation.

C. J. Botha and I. Southwood
DEPARTMENT OF CONSTITUTIONAL AND PUBLIC INTERNATIONAL LAW
UNIVERSITY OF SOUTH AFRICA (UNISA)
30 MAY 1995



SOUTH AFRICAN ASSOCIATION OF THE AGE OF ENLIGHTENMENT

15 FEBRUARY 1995
PROPOSAL

THE CONSTITUTION OF SOUTH AFRICA should guarantee the creation of a group of
1000 coherence-creating experts which will be maintained on a permanent basis to create
harmony and positivity for all the people of our country for all time to come.

1. More than 40 scientific research studies have shown that a group of coherence-
creating experts - A Group for A Government - generates an influence of positivity
and harmony, and creates a unified national consciousness.  Collective stress is
reduced, as indicated by decreased crime, violence and sickness, and improved
economic indicators.  Research also shows a marked reduction in conflicts and
disputes that threaten national and regional peace.

2. Clearly, the quality of government depends on the quality of national consciousness,
the collective consciousness of all the people of the country.

3. Therefore we can only have an integrated, successful, neat and clean government if we
create an integrated national consciousness.

4. A perfect constitution will not guarantee a good or stable government.  World history
shows that despite the most noble attempts of legislators, countries are still
overwhelmed by problems.

5. This principle of maintaining such a permanent group of coherence-creating experts
should be enshrined in the Constitution to protect and nourish our people for all time
to come, irrespective of the government of the day.

6. South Africa needs a permanent group of 1000 coherence-creating experts.  There
are many thousands of South Africans who would be inspired to be trained in this
technology, to form such a group.

Enclosed are an addendum giving a brief account of the principles of A Group for A
Government, and one of the scientific reports, which shows the effectiveness of this approach
in reducing violent crime in Washington DC, USA.

It will be our pleasure to make a full scientific presentation.  Please accept our best wishes for
creating a just, fair and uplifting Constitution for South Africa.

Richard Peyck
National President

GOVERNMENT BASED ON NATURAL LAW



Automation in Administration - government based on natural law will administer the nation
in the same way that nature silently administers the whole universe, through the principle of
least action maximum efficiency and economy, without fatigue, problems or mistakes.

Government with the ability to prevent problems

A natural state of law and order will be maintained, not by law enforcement but by
coherence in national consciousness and education to develop thought and action
spontaneously in accord with natural law.

Government that nourishes every country in the world - since natural law is omnipresent,
natural law-based government will enjoy success and popularity not only within South Africa
but also throughout the world.  A government based on natural law will be nourishing and
evolutionary for all South Africans and for the people of all nations.

Natural Law Upholds Both

Unity and Diversity

Natural law has two values, its holistic  value, through which the entire universe is
administered, and its specific values. which are lively in localized regions of space and time.
These local values of natural law underlie all the diverse climatic and geographic conditions of
our planet, which in turn give rise to the rich cultural diversity of a nation.  The holistic value
of natural law maintains unity and integration among all the diverse specific values of natural
law.

The source of both holistic and local laws of nature is the Unified Field of Natural Law, the
Constitution of the Universe.

Systematic programmes are now available for enlivening the Unified Field of Natural Law in
national consciousness, which will nourish cultural diversity while simultaneously
strengthening national unity.  When each culture is strong within itself, then it does not feel
threatened and can live in harmony with its neighbours, forming a strong and integrated
nation.

A Group for a Government the Only Solution to Unnatural Cultural Tensions

The issues related to cultural integrity and national unity cannot be solved solely by means of
conferences, negotiations or legislation.  We believe that the only solution to the unnatural
cultural tensions of the country is to enliven the Unified Field of Natural Law in national
consciousness.

This will be achieved by establishing A Group for a Government - a group of 1000 Yogic
Flyers who are expert in creating an integrated national consciousness.  This alone will create
the underlying influence of harmony necessary to heal South Africa's divisions and uphold
unity among the different cultures and races in our nation.

Language and Cultural Differences Are No Barrier to Harmony and Unity in the Daily Life of
Everyone



In a nation based on natural law, language and cultural differences are no barrier to harmony
and unity.  Members of the same family can coexist happily while pursuing different goals,
playing different roles in society and even preferring different languages.

When the sense of family is absent, however, any small difference can become a pretext for
division and strife.  Natural law-based programmes reduce the stress and tension in society
that contribute to individual and collective conflicts, and enliven the Unified Field of Natural
Law to strengthen collective coherence and promote national harmony.

Unless an influence of harmony is maintained in national consciousness, any community will
always feel the need to fight to protect its rights and the integrity of its culture.  When the
atmosphere of our country has become harmonious and positive through the unifying,
nourishing, integrating influence radiated by the group of Yogic Flyers, then every community
will blossom in the fulfilment of its own cultural traditions without jeopardizing the rights of
others.

INSTITUTE OF SCIENCE, TECHNOLOGY AND PUBLIC POLICY

Results of the National Demonstration Project
To Reduce Violent Crime and Improve Governmental Effectiveness

In Washington, D. C., June 7 to July 30, 1993

Analysis Shows 18% Decrease in Violent Crime
Reversal of Declining Support for the Clinton Administration

Responding to rapidly rising crime  and a sharp decline in public confidence in the government
following President Clinton's inauguration, the Institute of Science, Technology and Public
Policy at Maharishi International University conducted a National Demonstration Project in
Washington, D.C. from June 7 to July 3 0, 1993.

The project was carried out as a scientific experiment to test the efficacy of groups of experts
in Maharishi's Transcendental Meditation and T.L M Sidhi program far reducing crime and
social stress and improving the effectiveness of government.

An Interim Report on the results of the Demonstration Project, based on statistics received
from the District of Columbia Metropolitan Police Department (DCMPD), indicates that
during the project violent crime decreased by 18%.  In addition, the declining trend in public
approval and confidence in the Clinton administration was reversed.  These results were
statistically significant.

Time Series Analysis of Daily HRA Crime Data-January through August 1993
[ Ed’s note : graph not scannable ].

In the first weeks of the Demonstration Project, when the coherence-creating group was
relatively small, HRA crimes continued to follow the  trend of earlier months.  As the group
size increased, however, violent crime decreased significantly.



The Demonstration Project, and a research protocol was established which was approved by
the board and notarized on June 17, 1993.  The protocol identified three possible outcomes.
(1) a statistically significant decrease in violent crime (homicides, rapes, aggravated assaults,
and robberies); (2) improvement on a composite quality of-life index; and (3) increased
government co-operation and efficiency, indicated by increased success of and support for
President Clinton.

The time series analysis specified in the research protocol requires continuous daily crime data
extending before, during and after the Demonstration Project. -The interim Report is based on
analysis of preliminary daily crime data called 'Radio Runs." The Radio Runs data for
homicides, rapes, and assaults (HRA crimes) used in the extends from January 1992 through
August 30,1993.

Crime Decreased as the Group Size Increased.
In the time, series analysis the size of the coherence-creating group of experts participating in
the Demonstration Project, which increased in three tiers from June 7 to July 30, 1993  from
approximately 1,000 to 2,500 to 4,000 (see chart above). the analysis models actual crime
levels with the coherence-creating group, and actual predicts crime levels without the group.
By the end of the Demonstration Project, when the group was largest, actual crime
temperature, precipitation, weekend effects, or trends in the data.  In addition, a community-
based 72-hour crime vigil and an increase in police surveillance in certain police districts could
not account for the decrease in crime throughout the District of Columbia over the two-month
project.

Analysis of the quality-of-life index will begin when data on all the component variables is
available.  Preliminary analysis of the two available variables shows fewer complaints
emergency calls and fewer complaints against the police at the Demonstration Project.

Before the Demonstration Project, President Clinton's popularity had declined to the lowest
point ever recorded for a new president; news reports constantly underscored the disharmony
among the President, Congress, and the media.  Time series analysis of 86 opinion polls on
President Clinton from January 20, 1993 through December 19, 1993 showed a highly sig-
nificant reversal of  trend during the Demonstration Project.  Thus, as predicted in advance, a
period marked a  point in President Clinton's. the polls, which was reflected in the atmosphere
of increased  harmony and co-operation in the government reported in the media during that
time.

The final report on the Demonstration Project will be released after the Institute receives the
final, official database of daily crime data from the DCMPD in October 1994.  In the
meantime, the results of the preliminary analysis presented in the Interim Report are
encouraging and support the major hypotheses lodged in advance of the Demonstration
Project that establishing a coherence-creating group of experts in Maharishi’s Transcendental
Meditation and TM Sidhi program relieves social stress and reverses negative social trends,
including violent crime.

[ Ed’s note: graph not scannable ].



H.I.M lvine Theocracy

21 February 1995

It is the great pleasure in dis iwa when I & I RASTA communicate to the House of
Constitutional Assembly so that Rastaman can itinually receive dis newsletter.

For I & I belong in the "House of Rastafari" and it is for that reason that Rastaman is this ime use
this opportunity to inquire more information about the steps one has to follow with the aim of
creating the channel for the voice of the Community in the Government.

FOR RASTAMAN REPRESENTING OUR FATHER AS RASTAS, AND NOW THAT
RASTAMAN KNOW THAT THE MORALS OF THE COMMUNITY DONT DEPEND
ON THE LEADERS OF THE COUNTRY.  SO IT IS FOR THAT REASON THAT
RASTAMAN IN DISIME FINDT HE NEWSLETTER NOT ENOUGH ITS
WORK,MORE TIME WOULD BE MORE ENCOURAGEOUS TO THE "HOUSE OF
RASTAFARI" IF IT WITHIN ITS DOCUMENTS would include the voice of Rastaman.
So Rastaman would like to be given the chance if possible as the community amoung other
many communities in the Continent, possible to the world.

Signed: 1.                 2.                    3.

SPEAR BORNAN       RAS INGHI IRI-1       RAS ILENGO



From: Steelpoort Civic Ass

We hereby wish to inform you if you write the Constitution to not include us to the
Northern Transvaal.

The Steelpoort your is under Eastern Transvaal.  We can code that village is under
Steelpoort is Mampuru trust, Phasa trust stocking trust and Eerstegeiuk Tlship those four
place they do not follow under Northern Transvaal.

We follow under Eastern Transvaal.

(SGD) ?



15 January 1995

We as farm workers in the W Cape, who all voted, want the constitution to ensure that Afrikaans  be preserved in
schools, churches, TV, courts and civil service.  Just as the amaxhosa dont understand Afrikaans, we don't
understand English, and if our language disappears we will have no recreation, we will  not  be able to help our
children with their school work., we won't be able to do business at the post office, ask  protection from the police,
tell the hospital what is wrong with us, or get assistance from welfare.

Without  our  language we, are helpless  and all the other  promises of the new government will not be of much use -
- we have houses, we have jobs, schools and food; please don't  take away  our languages

(Signed by 50 people'.)



THE PURPOSE OF A CONSTITUTION IRO CONTROL
OVER THE SECURITY FORCES

Prof. Willie Breytenbach
University of Stellenbosch

Notes for Seminar: The Security Forces and the Constitution,
Theme Committee 6, Constituent Assembly, 14 February 1995,

Cape Town

It ignores and avoids the current debate - also taking place in South Africa - on "new thinking" on
security issues, i.e. the thinking that also focuses on non-state, non-military and human security,
which has a strong "development" focus.  The first task for the new drafters is to find out whether
this new challenge and the definitions that go with them, are in fact justifiable, and if so, how to
translate that justiciability into the new constitution, making it "post-Cold Warian" as well.
The second constitutional area of concern is that the constitution fails to appreciate that defence
(and foreign affairs and national intelligence) as opposed to police, are always national affairs, even
in the case of highly decentralised federations, e.g. the USA and Germany.  For this purpose, it
lacks a supremacy clause, something useful in avoiding the notion of concurrence which, depending
on the original vs. residual designs of the final constitution, may be problematical in future.

It is as mentioned, not only defence, that falls into this category.  National intelligence is, equally, a
central affair.  Compare the Central Intelligence Agency in the USA, and the German
Nachtrichtensdienst, linked to the Office of the Chancellor.  But of crucial importance, is the
question of whether defence and intelligence ought to be central by virtue of being a listed/original
competence, or being a residual matter.  This is crucial to the unitary/federal debate.

The case of policing is different.  It could, under many constitutional dispensations, be either central
or regional, or both.  And if so, concurrence is called for, and framework legislation is required to
clarify the alternative framework of powers.

2.2.2 Parliamentary Control

a. Direct Oversight
1. Budget: policy and legislative debates and funding
2. Legislation (SAPS may require concurrency)
3. Public Accounts Committee (also dealing with "security" departments)
4. Auditor General



5. Joint Parliamentary Committees, e.g. on defence, intelligence or police
b. Indirect Oversight

1. Questions
2. Public Protector
3. Investigations/Enquiries
4.     Citizen Participation

c. Procedural Matters
1. Ordinary parliamentary procedures
2. Legislation, i.e. prior decision by parliament
3. Budget vote: accountability of the Minister (see, 2.2.3 hereunder)

2.2.3 Executive Control

a. Civilian Ministerial Accountability
b. Parliamentary Responsibility (as in Westminster)

2.2.4 Comments on Parliamentary and Cabinet Control

It is fundamental to understand that the interim Constitution fully subscribes to Parliamentary
Control over the Executive.  This is typically Westminster in nature.  A central feature of the
Westminster system is the lack of a vigorous separation of legislative and executive powers, as in
the case of the USA.  Those two aspects could therefore be collapsed into one: the majority party
controls both under Westminster, and our systems since 1910.

On the accountability of defence authorities, the interim constitution provides (in Section 228)
various mechanisms, but all relate to Parliament.

This raises two issues: does this match the shift from Parliamentary sovereignty to the rechtstaat
where the Constitution is supreme?  Is this fixation with "Parliamentary Control", not somewhat
out of place?

But what's better?  The answer must lie in the judiciary's right to interpret international treaties and
conventions (Section 231) where the military might be the offending party; and the right to test the
validity of a declaration of an emergency in any superior court of law (Section 34).  There is very
little else that the judiciary can do in respect of security matters.  Clearly, the aspect calls for urgent
attention.

In the light of the above, consideration could therefore be given to limitations/derogation on the
powers of parliament in respect of some aspects of security accountability.



One area, however, where the powers of Parliament can be restored, is in respect of the declaration
of war.  In the past, all our wars were "executive wars".  In 1975, parliament was kept in the dark
about South Africa's involvement in Angola.  Worse, lies were told in parliament.  This must never
happen again.  Section 82(4)(b)(i) states

That the President may, with approval of Parliament, declare a "state of national defence".  Is this
newspeak for war?  Is so, when must "approval" be sought - before or (as in the past) long after the
event?  Clearly, this is not good enough.

2.2.6 On Soldiers' Rights, Standards and Interests

a. Security forces must be able to deal legitimately with affronts to their interests by means
other than intervention:

1. the right to lobby, promote and publicise lawful interests in defence, security and foreign
policy processes (an extension of Section 16)

2. the right to disobey unlawful domestic and international laws; (the maintenance of Section
226(7))

3. the right to fair practices in dealing with undue political interference, excessive civilian
control, threats by substitute forces, non-transparent budgetary procedures, corporate grievances,
complaints about public policy neglect, and the undue lowering of standards (extensions of Sections
16 and 17 of the Fundamental Rights)

Sections 16 and 17 do not apply specifically to the security forces.  Neither do they exclude the
security.  However, consideration should be given to precisely their inclusion, not necessarily in
Sections 16 and 17, but extending these notions to Chapter 14.

Still, there should be no general right to strike, as recommended in the Cheadle Investigation into
labour relations.  Personal freedom must therefore be limited for the sake of national interest on the
grounds that this is an essential service.  Unacceptable behaviour should also be subject to scrutiny
from one, or more ombudspersons for the security forces.

For these and other reasons, consideration should be given to keeping the security forces out of the
control of Public Service Commission and the Public Service Act.  Appropriate legislation, or even
constitutional safeguards in this respect, should be considered, subject to parliamentary and judicial
oversight.



There is one, final aspect of security interests that must be maintained in future, and that is
professionalism, especially standards. It is therefore proposed that there shall be a
derogation/limitation of the rights of parliament on military standards - populism over
professionalism must be avoided.  Notwithstanding any such clauses, parliament has the right to
question the Minister and/or Chief of the SANDF on any such matters and to investigate grievances
in this respect.  Findings related to standards and professionalism must be submitted to the Minister
for further consideration.  The Minister shall therefore remain accountable.  However, parliament
cannot dictate standards. (This calls for an extension of Section 33 on Limitations, by including this
aspect).

3. Purpose of a Constitution

The purpose of a constitution is not to legislate on security matters: its main purpose is to lay down
the ground rules/norms for future legislation and policies, contained in, e.g. Defence Acts.  The
courts shall be able to test the validity of such acts and actions.  Section 228 of the interim
constitution has room for improvement on this issue.

Care should be taken that there is no ambiguity on "national" issues, such as foreign affairs,
intelligence and defence, as far as the competent level is concerned, i.e. clarify exclusivity by the
inclusion of a supremacy clause.  These matters can therefore not be subject to concurrent powers
as may be the case with Police/Safety and Security.

Other theme committees will deal with the issues of originality, listed competencies and residual
matters.

Policing is the only issue potentially earmarked for concurrent powers and provincial competence.
This theme committee should express its preferences on this matter.

The security establishment is entitled to have legitimate influence in the security- related policy
formation process.  However, intervention is unconstitutional and undue interference is
unacceptable.  But policy "space" must be created for legitimate inputs.  This is such an important
principle that the constitution cannot hope to avoid it.

The nature of the historical compromises during the negotiation process (see Mark Shaw's article)
should still serve as guidelines for the Constituent Assembly, provided they meet (as they do) the
bottom lines of civilian supremacy.
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Prof C Thornhill

LOCAL GOVERNMENT AND THE CONSTITUTION

1. INTRODUCTION

The establishment of a new system of local government has to be based on an agreed upon set of
principles.  The principles should be contained in the Constitution.  The contents of the system
should, however, be contained in an Act of Parliament to ensure that basic characteristics would be
common to the system of local government although the detail, making provision for provincial
preferences and circumstances should be dealt with by the provincial legislatures.

The brief exposition, makes use of the ten principles contained in the Report of the Committee of
Enquiry into a System of Local Government, appointed by the Council for the Co-ordination of
Local Government Affairs which reported in 1990.

2. BASIC PRINCIIPLES FOR A SYSTEM OF LOCAL GOVERNMENT

The Committee of Enquiry into a System of Local Government, aimed at establishing a viable
and legitimate local government system that would be able to render efficient and effective services
on a non-racial and non-discriminatory basis to all urbanised communities.  With this in mind the
following principles which are relevant in a new political framework, are mentioned in summarised
form.

2.1 Principle 1: Local government should be an independent form and tier of government
consisting of autonomous local government bodies as constitutional institutions through
which the residents of a city, town or area govern themselves within the national framework
of the state.  As such local government bodies should be fully fledged governing institutions
with legislative and executive powers.  To be able to operate in this context autonomous
financial powers are a critical determinant of local authority.

2.2 Principle 2: Local government plays an important role in bringing government closer to the

people thus promoting responsible political participation, protecting basic freedoms and

providing certain services.  Therefore, autonomous local governments should be protected

in a new constitutional dispensation.

2.3 Principle 3: A system of local goverrnnent must provide for democratic political

participation, the elimination and prevention of group domination, protection of



minorities, elimination of discrimination, freedom of association and a commitment to

negotiation as a method to effect change.

2.4 Principle 4: A system of local government should provide for the maximum devolution of

power to the lowest effective decision-inaking level, maximum devolution of government

functions and maximum control by higher authorities.  To this should be added maximum

devolution of rmeal sources.

2.5 Principle 5: A system of local government should be affordable.  This means that the

system should be efficient and effective, provide for efficient utilisation of human

resources; the rationalisation of administration and management; and must prevent any

disruption of essential services while expertise in service rendering should be maintained.

2.6 Principle 6: A system of local government should provide for effective voter control.

Provision should therefore be made for local franchise for natural persons as owners and

occupiers of property as well as for fictitious persons such as companies and close

corporations.

2.7 Principle 7: A system of local government should be non-racial and nondiscriminatory

and functions should be provided without any preference being given to any group on a

racial basis.
2.8 A system of local government should be the result of negotiations at local level.  All
South Africans irrespective of race, colour or creed should have the right to play a
significant role in determining the future of towns and cities.

2.9 Greater authority should be awarded to local governments to be able to render services
efficiently and effectively.

2.10 Existing and new sources of revenue should be well-considered to ensure sound economic
development and eliminate historical disadvantages.  Thus attention has to be devoted to the
provision of affordable and acceptable services on a minimum level (i.e. an accepted set of
standards for service rendering should be established).

3. CONSTITUTIONAL ARRANGEMENTS



The main issues relating to local government contained in the Constitution are discussed with
reference to the principles which were identified by the Committee of Enquiry into a System of
Local Government.

3.1 Principle 1: Constitutional Institutions

Section 4(2) of the Constitution clearly binds all legislative, executive and judicial institutions at all
levels of government to the Constitution as the supreme law of the Republic.  In a similar manner
section 7(1) of the Constitution binds all legislative and executive organs of state at all levels of
government to comply with the fundamental rights as contained in its chapter 3. The
abovementioned two conditions are strengthened by section 174(1) of the Constitution through the
mandatory establishment of local government for all residents of areas as demarcated.  These areas
will cover metropolitan, urban and rural areas - thus every square kilometer of a new integrated
Republic of South Africa will be subject to a form of local government.

If the conditions that apply in the Interim Constitution are related to principle I it could be
concluded that local government is unquestionably acknowledged and confirmed as constitutional
institutions within the framework of the state.

3.2 Principle 2: Protecting basic freedom and providing minimum services protected in
Constitutional dispensation

As mentioned in paragraph 3. 1, local government is established through the Constitution and
therefor protected in the interim constitutional dispensation.  Section 175(3) compels a local
government 'to the extent determined in any applicable law to make provision for access by all
persons residing within an area of jurisdiction to water, sanitation, transportation facilities,
electricity, primary health services, education, housing and security within a safe and healthy
environment".  A proviso, however, applies by requiring that such services have to be rendered in a
sustainable manner and have to be financially and physically practicable.  Chapter 3 of the
Constitution also requires that all these functions must adhere to the fundamental rights guaranteed
constitutionally.

The provisions of the Constitution, to a large extent, comply with the principle of the protection of
basic freedoms and the provision of minimum services.  The extensive enumeration of a large
variety of services, could be considered by local communities in small urban as well as rural local
governments as the minimum basic services they are entitled to.  The precondition applies that
such services would have to be provided in a sustainable manner and only if they are financially and
physically practicable.  However, it could easily be argued that the Financial and Fiscal
Commission, established by section 198 of the Constitution has the responsibility under section 199
to make recommendations regarding inter afia an equitable financial and fiscal allocation to local
government from revenue collected at national level.  The danger exists that small communities
irrespective of whether they reside in metropolitan, urban or rural areas, could demand extensive
minimum services as described in detail in the Constitution and require such services to be financed



through the Financial and Fiscal Commission's avocations, should own resources prove to be
inadequate.

 The
identification of basic services needs a reconsideration to ensure that the spirit of the Interim
Constitution is honoured.  Furthermore, communities should be made aware of the fact that
many of the well established towns or cities only provided the full complement of local
government services after centuries of prudent financial policies and the efficient rendering of
services to responsible citizens who met their obligations through regular payment of
property tax and service charges.

3.3 Principle 3: Democratic political participation, elimination and prevention of group
domination and a negotiated change Section 179(1) of the Constitution requires a local government
to be elected democratically.  This section is broadened by section (2) which compels a local
government to make use of both proportional and ward representation.

It could be argued that the Constitution honours principle 3 in the sense that democratic
participation is entrenched at local government level.  To this should be added that proportional
representation could prevent group domination and also recognises the rights of minorities that
could be represented on a proportional basis.  It needs no repetition to argue the benefits of
proportional representation as a mechanism to obviate the danger of domination by one group
irrespective of whether it is a language group, a political group or a group of industrialists (i.e.
Chamber of Industries).

It should be stated for the record that a high concentration of political or cultural groups in a
particular area and which may produce strong civic minded leaders could dominate a council.
Therefore, the safeguard provided for the Constitution through proportional representation could
be viewed as a strong deterrent against group domination.

Ward representation links a representative to a particular geographical area and as such can directly
be called to account for lack of performance.  This direct link between voters and representative is
largely lost through proportional representation as the political party - in the case of the party-
system - has to exercise discipline.  A combination of the two systems provides the 'best of the two
worlds'.

An issue that requires careful consideration is that the proportional system of representation
entrenches party politics at local government level.  It could be argued on the one hand that
this does not guarantee efficient local government services as issues may be debated on
party political or ideological grounds and not on merit, i.e. probable benefits to the
community.  On the other hand, it could be argued that political parties would only include
the most prominent supporters on their lists and thus enhance the quality of local
government representatives.  It remains questionable whether party politics is advantageous
at local government level.

3.4 Principle 4: Maximum devolution of power, minimum control and maximum devolution of
fiscal sources



Section 175 of the Constitution contains a number of provisions regarding devolution of power and
related issues.  In some respects these provisions deviate extensively from the approach followed in
South Africa since unification in 1910.  It is worth mentioning that subsection (2) of section 175
assigns such powers and functions to local government as may be necessary to provide services
required to promote the well-being of all persons within it area of jurisdiction.  However, one of the
most significant provisions in the Constitution, regarding local government powers, is that it has the
power to make by-laws not inconsistent with the Constitution, an act of Parliament or an applicable
provincial law.

The extent of the provision regarding local government authority should be read in conjunction
with section 174(4) which prohibits Parliament or a provincial legislature from encroaching on the
powers, functions and structure of local government to such an extent as to compromise the
"fundamental status, purpose and character of local government'.  Should proposed legislation
affect the status, powers and functions of local government, it cannot be introduced according to
section 174(5) of the Constitution unless it has been published in the Gazette or Provincial
Gazette and interested persons and organized local government had the opportunity to make
written representations.

Regarding the particular principle, it could be argued that the Constitution sufficiently
acknowledges the need for the devolution of power.  This is even strengthened further by
section 175(6) which allows a local government to assign specific functions to local bodies
or sub-municipal entities within the framework of its by-laws and the requirements of
good governance.  This approach, which is practised in some larger European cities such
as Amsterdam in the Netherlands, is the most pronounced commitment in the Constitution
that decision-making should be devolved to the lowest level, i.e. even to a sub-municipal
level.

The requirements for the devolution of financial sources are broadly described in section
178 of the Constitution which has to be read in conjunction with the objects and functions
of the Financial and Fiscal Commission as enumerated in section 199 of the Constitution.
However, it should be stated categorically that the respective conditions do not address
the situation in small urban and the "to be established' rural local governments.  If it is
considered that ± 1 200 different local government bodies have to be deracialised,
historically disadvantaged communities' living standards have to be upgraded, the
conditions in the Constitution provide insufficient clarification regarding the allocation of
sufficient resources of revenue to local government.

It should be mentioned that an important distinction should be made between sources of
revenue and allocations by way of subsidies or grants by higher authorities.  Own
resources of revenue provide autonomy.  Allocations foster dependency as allocations are
mostly made within a particular policy framework.  Past practices tend to indicate that
higher authorities seldomly succeed in meeting all their commitments.  Thus allocations
are often less than the percentage or amount agreed to.  Therefore, allocations do not



provide full autonomy - the dictum seems to apply in all cases.  "He who pays the piper,
calls the tune.  "

3.5 Principle 5: Affordability, efficiency and effectiveness

 The issue has already been discussed in regard to the requirement that residents of local
governments have the right to have access to a variety of services.  Section 178 of the
Constitution also requires local government to be based on sound principles of public
administration, good goverrunent and public accountability.  Therefore, it could be argued
that this principle is strictly adhered to, but it is imperative that the mechanism to enforce
accountability should receive urgent attention.  Presently the chief executive (town clerk) is,
in accordance with the Profession of Town Clerks Act, 1988, the accounting officer, but no
effective process exists to hold such official, in real terms, personally responsible for the
financial affairs of a lead government as is the case with the chief executive official of a
government department which is called to account to an independent parliamentary Select
Committee on Public Accounts.

3.6 Principle 6: Effective voter control and franchise

The Constitution is silent on the principle of voter control apart from the requirement in section
179( 1) that elections should take place at intervals of not less than three and not more than five
years.  No reference is made to the possibility of recalling a councillor for failure to perform his/her
duties effectively, which could be viewed as an omission in the Constitution.

Section 179(3) of the Constitution entitles every natural person to vote if he/she complies with
particular conditions, e.g. ordinarily resident in the area or liable for the payment of property rates,
rent, service charges or levies to the local government within whose area of jurisdiction the
franchise is exercised.  Section 179(4) limits a voter to only one vote per local government.

The Constitution does not provide for fictitious persons such as companies and close corporations
to exercise a vote.  It is to be considered that most towns and larger cities largely rely on so-called
chain stores, industries, universities or technikons and technical colleges for their growth and
financial viability.  These institutions are just as directly affected by any local governments policies
as individuals.  By affording such institutions the right to vote could enhance local government's
policy making capacity through representatives from such bodies.

The requirement that a natural person shall have not more than one vote per local
government warrants clarification.  This is necessary because section 179(2) of the
Constitution provides for proportional and ward representation.  Should an eligible voter
exercise hislher right to vote in a ward, it could by definition not be exercised for
proportional representation or vice versa.  This issue should be addressed as it contains an
inherent contradiction.

Schedule 4 of the Local Government Transition Act, 1993 has been amended by
Proclamation R174 of 1994 in Regulation Gazette 5438 of 30 November 1994 to read as



follows: "Provided further that the exercise of a vote contemplated in this paragraph may
entail the marking of two or three ballot paper representing the proportional and ward
components of a vote However, it seems as though this effort is a patchwork attempt to
justify the requirement of one vote per natural person in the Constitution.  This attempt could
be questioned as for the purposes of ward representation a voter votes for an individual - a
person.  For proportional representation purposes, a vote is registered for a political party.  It
is doubted whether it could be considered as one vote.

3.7 Principle 7: Non-racialism and non-discrimination

The fundamental rights contained in chapter 3 of the Constitution precludes racialism or
discrimination at all levels of government.  It could therefore be argued that his principle is
significantly addressed in the Constitution, albeit not in chapter 10.

3.8 Principle 8: Negotiated system of local government

The Constitution is silent on the process required to change the previous system of locaj
government into a non-racial and non-discriminatory system.  Although the Local
Government Transition Act, 1993 (Act 209 of 1993) provides for local negotiations for the
"interim" phase until a new system has been established, no reference to the basic
characteristics of the local government system is contained in the Constitution, e.g. whether
a weak mayor or strong mayor system will be used or whether basic comparable
components should be present in the systems in the nine provinces.  The latter could be
regarded as a serious omission.

3.9 Principle 9: Autonomy according to performance

Section 174(2) of the Constitution provides for categories of local government for metropolitan,
urban and rural areas with different powers, functions and structures according to considerations of
demography, economy, physical and environmental conditions which justify or necessitate such
categories.

It may be argued that a Constitution should not contain detail, but only mention principles.
However, a danger exists that the distinction between rural governments and areas of traditional
authorities (contained in chapter I 1 of the Constitution) may create confusion.  This is particularly
important as a reported 14 million people in rural areas are subjects of traditional authorities.  The
Constitution provides no indication of the powers and functions of traditional authorities viz-a-viz
those of rural governments.

The Constitution provides for categories of local governments, but contains no reference to
rewarding effective local governments and penalizing ineffective ones.  This could perhaps be
considered a more relevant basis for categorization than factors such as physical and demographic
considerations.  It should also be added that the existing system of categorisation of local
governments should be abolished forthwith.



3.10 Principle IO: Sources of revenue and eradication of historical disadvantages

The Constitution provides in section 178(2) for local government to be competent to levy and
recover property rates, levies, fees, taxes and tariffs to perform its functions.  Access to taxes
collected nationally is provided for in section 199(1) of the Constitution.

It is unclear whether the reintegrated urban local governmenrs and the "to be established”
metropolitan and rural governments would all have a sustainable revenue base.  This is
particularly important in the large number of small local governments (± 60% could be
classified as small).  Such local governments will not be able to eradicate backlogs while
acquiring legitimacy within a sustainable structure, if they have to rely only on their own
sources of revenue.

4. OPTIONS

Two main options regarding the establishment of a basic framework for a system of local
government could be identified, viz

· Establishing only principles for a system of local government in a constitution and
passing a general act of Parliament or law of provincial legislature to provide the detail
of the system (as mentioned in the Introduction)

or

describing the principles and the detail in the Constitution and leaving the
provincial peculiarities to be addressed through provincial laws.

Chapter 10 of the Constitution of the Republic of South Africa Act, 1993 (Act 200
of 1993) appears to be an effort to combine the aforementioned two options.  Some sections
in the particular chapter contain principles e.g. section 174 regarding the establishment and
status of local government; as well as section 175(1), (2), (4), (5) and (6).  However, for
example section 175(3) prescribes local government functions in the finest detail, section
176 prescribes how matters before a council should be decided on.  Similarly section 177
prescribes that local governments shall make use of executive committees although evidence
suggests that this approach has not been an unqualified success in the former provinces of
Transvaal, Orange Free State and the city of Cape Town.

The
efforts to include principles for a system of local government in the Constitution  has been
clouded by the detail that has been added withoutlinking it to a particular principle
pertaining to a system of local government.  In some cases this approach has even resulted
in contradictions, e.g. a person can exercise only one vote per local government in
accordance with section 179(4), but prescribes a dual voting system, i.e. proportional and
ward representation.



5. RECOMMENDATIONS

If the principles described in paragraph 2 are considered relevant and that they provide a
legitimate framework for a system of local government, chapter 10 of the Constitution should be
reconsidered.  It is suggested that the following issues should be reviewed in amending the
Constitution or drawing up the final Constitution for the Republic of South Africa.

5.1 General principles

The Constitution provides a basic framework within which all legislative and executive institutions
at all levels of government have to operate.  It is furthermore general practice in constitutional
states that constitutions do not cater for small adjustments required by the experiences obtained
through practical situations.  A constitution should be elevated above the 'hurry and strife" of
practicalities.  It is deemed imperative that the Constitution provides only for the following
matters pertaining to local government.

(1) Establish

Retain section 174.

(2) Powers and fuictioris of local Government

Section 175 (1) and (2).  Section (3) should be deleted as functions listed do not represent
basic services which are usually limited to water, refuse removal, sanitation and roads.
Retain subsection (4), (5) and (6) - the latter's inclusion can only be justified as it represents
a deviation from any existing local government practice in South Africa.

(3) Council resolutions

Delete section 176 as sufficient provision can be made in the laws by a competent authority (e.g.
provincial legislature) as required by section 175(1).

(4) Executive committees

Delete section 177 as no proof exists that a single committee system has been an unqualified
success in South Africa.  It also prevents local governments from developing structures
within the broad democratic guidelines to suit their particular circumstances.

(5) Administration and finance

Retain section 178(1) and (3) unamended.  Reconsider subsection (2) to exclude a detailed
description of every conceivable source of revenue.  The only precondition should be that revenue
collected should be reconciled with the ability of the community to pay and the requirements for
sustainable service rendering.



(6) Elections

Retain sections 179(1) and (2).  Reformulate subsection (3) to provide for local government
franchise to be extended to local personae (fictitious persons).  Reformulate subsection (4) to
eliminate the discrepancy of one vote per person in a dual voting system that provides for
proportional and ward representation.  Retain subsection (5), but extend to include reference to
fictitious persons.

(7) Code of conduct

 Retain section 180.

(8) Accountability

Add a section to chapter 10 to provide for the chief executive officer to be accountable to a
committee of a competent authority to bring the practice in line with that at central and provincial
levels of government.

(9) Voter control

Add subsection (6) to section 179 to provide for the recall of councillors before a term of office
has expired according to suitable guidelines and safeguards provided by a competent authority.

(10) Geographical differentiation

Add a separate section to chapter 10 to allow for geographical differentiation of local government
structures through local negotiations within the guidelines of the Constitution and laws passed by
a competent authority.

(1 1) Differential powers

Make provision in section 174(2) for authority to also be related to performance within
the framework of laws passed by a competent authority in addition to the considerations
mentioned viz demography, economy, physical and environmental conditions.

-



16 February 1995

SUBMISSIONS BY THE ASSOCIATION OF LAW SOCIETIES TO THEME
COMMITTEE FIVE

I enclose herewith the submissions of the ALS which we propose to submit to Theme Committee Five at
its sitting at 14H00 today, 16th February 1995.  We would appreciate it if you would copy and make these
submissions available to the members of Theme Committee Five so that they have it before them when we
appear to make our submissions.

I confirm that our delegation will consist of Mr A G Brooks (President of the Law Society of Natal), Mr
D G Olivier (President of the Law Society of Transvaal) and Mr M T Steyn (Councillor of the Law
Society of the Cape of Good Hope).

We shall arrange to attend at Room M51 5 of the Marks Building at 14H00 today.

M T STEYN
COUNCILLOR
LAW SOCIETY OF THE
CAPE OF GOOD HOPE.

SUBMISSIONS BY THE ASSOCIATION OF LAW SOCIETIES OF THE REPUBLIC OF
SOUTH AFRICA TO THEME COMMITTEE FIVE OF THE CONSTITUTIONAL
ASSEMBLY, ON BLOCKS 1 - 4 OF THE REVISED WORK PROGRAMME OF THE CORE
GROUP OF THE SAID COMMITTEE, BEING SUBMISSIONS ON -

1 .  The Structure of the Court System ;

2. The Relationship between the different levels of Courts

3. The composition of Courts and appointment of Judicial Officers

4.   Access to the Courts including lay participation.



The Association of Law Societies of the Republic of South Africa (the "ALS") respectfully submits to
Theme Committee Five the following submissions in point form on the above matter, with the request
that the ALS be allowed to amplify these submissions by the giving of oral evidence to Theme
Committee Five and if required or thought fit by further and more detailed written submissions :

1. STRUCTURE OF THE COURT SYSTEM -

1.1 The present court system of the Republic of South Africa of Small Claims Courts,
Magistrates Courts, Supreme Courts, an Appellate Division of the Supreme Court, a
Constitutional Court and a number of specialised courts, should, save for the changes
suggested below, remain as it is.

1.2 The Magistrates Courts, Supreme Courts and Appellate Division should have
jurisdiction in all constitutional matters failing within their normal areas of
jurisdiction.

1.3 The Constitutional Court should preferably be a Chamber of the Appellate Division but may

as such continue to function as a separate court, as it does at present.

1.4 Access to the Constitutional Court should be by way of the following routes -

1.4.1 Matters referred to it by the Legislature ;

1.4.2 Matters referred to it by the lower courts or resulting from appeals from the lower

courts ;

1.4.3 Matters referred to it directly by the public,

subject in all three instances to the Constitutional Court's acceptance of the

referral/appeal to it.



2. RELATIONSHIP BETWEEN THE DIFFERENT LEVELS OF COURTS.

2.1 The ALS suggests that the court system should be simplified and restructured in such a
manner as to make the courts more accessible to the people of South Africa.

2.2 The restructuring should be in respect of the present Supreme Court, Appellate Division
and Constitutional Court.

2.3 There should be, in place of the present Supreme Courts, a division of a High Court for
each province, with as many local divisions of a provincial division as may be necessitated
by circumstances.

2.4 A provincial division of the High Court (and its local divisions) would
exercise the jurisdiction presently exercised by the respective provincial and
local divisions of the Supreme Court.

2.5 All appeals from a provincial or local division of a High Court should be to an Appeal

Court.

2.6 There should be three Circuits of the Appeal Court, one each for three Provinces of the

Republic of South Africa.

2.7 For example the First Circuit of the Appeal Court could serve Gauteng, Northern Transvaal

and Eastern Transvaal ; the Second Circuit of the Appeal Court could serve the Western

Cape, Eastern Cape and Natal and the Third Circuit could serve the Northern Cape, Free

State and North West.

2.8 The Appeal Courts should have their own judiciary, who should be appointed from the

ranks of the members of the High Court.  They would, after appointment to the Appeal

Court, cease to be members of the High Court Bench.



2.9 The present Appellate Division should be renamed the Supreme Court and it will

continue to be the Court of Final Instance in all matters except those referred to and

accepted by the Constitutional Court.

2.10 As was said above there should be a Constitutional Court operating on the same level as

the Supreme Court.

3. THE COMPOSITION OF COURTS AND APPOINTMENTS OF

JUDICIAL OFFICERS.

3.1 It is proposed that all judges of the High Court, Appeal Court, Supreme Court and

Constitutional Court be appointed by the Judicial Services Commission ("JSC").

3.2 It is proposed that all magistrates should be appointed by the Magistrates

Service Commission ("MSC").

3.3 The ALS holds the view that the attorneys' profession should have greater representation

on the JSC and the MSC, regard being had to the number of its members (approximately 9

000 country wide) and the very important role played by the attorneys' profession in the

administration of justice.

3.4 All interviews of candidates for appointment by the JSC or the MSC should be in public.

3.5 All permanent and acting appointments to any court should be done by the Minister of

Justice and/or the President, as the case may be, on recommendation by the JSC or the

MSC.



3.6 All citizens of the Republic of South Africa who are thought to be fit and proper persons

with appropriate qualifications, experience, knowledge and standing in the community

should be eligible for consideration by the JSC or the MSC for appointment to the

judiciary.

4. ACCESS TO THE COURTS, INCLUDING LAY PARTICIPATION.

4.1 Only duly admitted legal practitioners over whom there is disciplinary control by a
statutory professional body should be allowed to appear in the courts of the Republic of
South Africa.  It is the attitude of the ALS that the granting of rights of audience to
properly qualified attorneys in all the courts of the Republic of South Africa is overdue and
would substantially increase the ease of access by the public to the courts.

4.2 The ALS supports the use of lay assessors in all courts and all types of matters in respect of
not only findings of fact but also sentence, monetary awards and orders of court in general.

4.3 The ALS does not support the use of a jury system as it believes that the use of a trained
and experienced judicial officer with one or more lay assessors would lead to a more
expeditious, cost effective and just finding.

4.4 The ALS holds the view that the question of the right of appearance in courts by paralegals and

other persons who are not admitted practitioners or litigants in person should be considered

under Block 8 of the revised work programme of Theme Committee Five.

For the Association of

Law Societies of the Republic

of South Africa

A G BROOKS  (PRESIDENT

                          LAW SOCIETY OF NATAL)



D G OLIVER  (PRESIDENT

                         LAW SOCIETY OF TRANSVAAL)

M T STEYN  (COUNCILLOR

                       LAW SOCIETY OF THE CAPE OF GOOD HOPE)



14 February 1995
.
THE CONSTITUTION - IF WE CAN KEEP IT.
The Principle:
The KISS Party submits that the exercise of democracy rests directly on a free economy.

At present in South Africa and elsewhere in the world the yoke of an overlarge and
unnecessary bureaucratized system is the threat to the lasting enjoyment of day by day
freedoms.  The best way to empower the citizens of any country is to enable them to
earn these freedoms instead of hobbling them behind a facade of parliamentary
democracy.

The Aim:
The disassembling of parliament.
The Strategy:
TO REDUCE THE COST OF GOVERNMENT BY CONSTITUTIONALLY LIMITING  ITS
POWERS TO TAX.

Thus the government shall have the following power:

la: To impose on the citizens of South Africa a single flat value-added tax of 10% on
all consumption; provided that it shall have the right to exempt any item from the above
tax.

I b:       All other obstructions, which increase the size of government such as licensing,
tariffs & exchange control be abolished.

THE PROPER ROLE OF GOVERNMENT:

Is to focus on the basic needs of its people which are:
- To have peace, and an environment in which each individual is to be free to build
wealth without fear of confiscation.

Thus, the government shall have the following three powers:

1.2 To create a police force sufficient to protect the rights of all citizens
from aggression by others.

1.3 To create a defense force sufficient to protect the citizens from any invasion.

1.4 To create an independent judiciary which will enforce the rights created
by voluntary contract and adjudicate any matters brought before it.
The government shall have no other powers.



ADD. The actions of the citizens of South Africa shall be controlled by the principles
contained in the common law, and shall be free to use the mechanism of recall &
referendum to monitor their elected officials.

I propose that South Africa return to the historical division of four provinces (Instead of a
set of "fedocracies") as the effective application of the authority of limited government.

PRACTICE FREEDOM AND PAY THE PRICE



The following is a contribution for the writing of a new South African constitution in
the Department of Public Relations and Journalism, M.L Sultan Technikon, Durban.

(A) ON THE RIGHT TO PRIVACY

Respect for this Right is often violated.    Few among the many
examples are:

Religion:        the freedom of religion extends to infringing on the
right of the individual to privacy eg:

1. Some Christian sects pray and sing very loudly, disturbing the surrounding
peace.

2. Amplifiers used for the Moslem Azaan ' and other religions disturbs the
surrounding peace.

3. Drums being beaten for religious expression disturbs the peace of surrounding
areas.

Suggestion: The Right to practice ones own religion must be confined to their own
privacy, in this way, respecting the Right of privacy of the individual.

Entertainment

The right to privacy is violated daily in this respect.  Loud music in taxis and on
buses infringes on the right of privacy on the part of the elderly.  Youth must develop
a culture of knowing that there is a time and place for everything, including
entertainment.

(B) DEATH PENALTY: Divided :-
1. Should be retained as a deterrent.



2. Should be abolished (majority)
(C) RAPE: present punishment is too lenient

(D) ABORTION: circumstantial

(E) MEDIA: Journalists should not be compelled to reveal their
sources.

Dr. S.M.Qono (M.L. SULTAN Technikon)



Wilmot James, Executive Director,
Institute for Democracy in South Africa

15 February 1995

SITE OF LEGISLATURE

The siting of parliament is a constitutional matter by precedent, in terms both of the
original constitution of Union and the interim constitution, Act No. 200 of 1993.
Specifically provision 46 (1) states that "The National Assembly shall sit at the
Houses of Parliament Cape Town, unless the Speaker ... directs otherwise ... " and
provision 53 (1) "The Senate shall sit at the Houses of Parliament in Cape Town,
unless the President of the Senate directs otherwise ... . " I read these provisions to
mean that the Speaker or President of Senate can decide to have sittings
elsewhere if there is an emergency of some kind, but if they do not have the
authority to change the geographical location of Parliament itself.

The authority to change the geographical location of parliament vests, therefore, in
constitutional assembly, which means that a two-thirds majority would be required
to change the relevant provisions 46 (1) and 53 (1) and others.  It is important for
the decision-making authority to rest with the constitutional assembly for another
reason.  Much of the arguments and claims about whether parliament should
remain in Cape Town or be elsewhere have been partial and self-interested, with
the Pretoria Capital Initiative pushing Pretoria and Citizens Alliance for Parliament
campaigning to keep it in Cape Town.

The constitutional assembly is probably the only institution that can and should
bring to bear a national perspective on the issue.  As it focuses its collective mind,
it must consider following issues:

* Symbolic and historical aspects consistent with the spirit of creating a
united democratic, non-racial and integrated society.

* The question of costs, in the narrow sense of the financial implications of moving
parliament, creating new facilities and the recurrent costs of upkeep; in the addition
sense of the reskilling of parliament if it is in another location; and in the broad
sense of what the economic consequences would be for Cape Town, particularly
job and economic opportunity losses.

The question as to whether it is in the national interest to centralise political
an economic power or to decentralise these two critical dimensions of the
peoples' life chances.  Moving parliament to Pretoria concentrates power
and keeping it in Cape Town maintains the dispersal of power. Town
maintains the dispersal of power.



The cabinet committee or sub-committee is expected to report on these issues in
part, and we await its findings.  We expect the findings to be a major improvement
on what has transpired in the press and what has come from the self-interested
lobbies, particularly on the issue of cost and economic opportunity calculations.
These findings must obviously come to the constitutional assembly to inform its
deliberations.

But given the historical, symbolic and national significance of the issue, it is vital for

the assembly to give due weight to what the people think about the geographical

location of parliament.  Public opinion should not, of course, drive policy in many

circumstances, such as for example in the instance of abortion or the death

penalty.  As we are dealing here with the future of a national symbolic and political

resource,  public opinion is critical.

Thus far, we have two national measures (1) an IDASA run survey of October
1994, which found overwhelming support for keeping parliament in Cape Town,
and (2) a survey conducted by Stellenbosch University's Centre for International
and Comparative Politics concludes that the majority of top decision makers in
South Africa would want parliament to remain in Cape Town.

RESULTS OF THE IDASA: POST-ELECTION SURVEY

OCTOBER 1994

SITE OF PARLIAMENT

SURVEY CONDUCTED BY:
MARKET AND OPINION SURVEYS (PTY) LTD

DURBANVIILLE

TECHNICAL DESCRIPTION



Semi-structured personal interviews were conducted with 2 517 individuals
countryside.  The survey is based on a nationally representative sample, including
every province and population group in South Africa.

As there was a specific interest in sub-groups (e.g. people in rural KwazuluNatal
and Northern Transvaal), a disproportionate sample was selected in order to
secure a significant number of respondents in such sub-groups.  As a result, the
data was weighted up to the universe, taken as the voting public for the April 1994
election.

Field work was undertaken between 26 August and 16 September 1994.  Special
care was taken to reduce possible bias in the selection of the respondents by
minimising the concentration of respondents in any specific area.  Respondents in
households were randomly selected by means of the grid method.  Only one
person per household was interviewed.  Respondents could be substituted by
another person in the household, and 167 of the 2 5 If respondents were
substituted for one of the following reasons (1) refusal (2) not at home (3) deaf or
spoke a non-South African language (4) three unsuccessful visits.

The only problem we were aware of occurred  in Kwazulu-Natal, where interviews
could not continue in certain areas without chiefly permission. Once obtained, the
survey was completed without any further problems.

Information about the composition of the sample, by province, age, gender,
type of area, home language, income and education, can be obtained on request.

SITE OF PARLIAMENT

51 % of the sample respondents agreed that parliament should remain in
Cape Town, 23 % believed that it be moved to Pretoria, and 26 % had not
thought about it and/or didn't know.

GROUP: Respondents from every "racial" group preferred Cape Town
over Pretoria; coloured people by far (73 % for Cape Town, 9 % for
Pretoria), white people (66 % and 12 % respectively), black people (46 %
and 28 % respectively) and Indian people (31 % and 5 % respectively).
The highest level of uncertainty or "haven't thought about the issue" is
respondents of Asian descent (66 %) compared to 26 % for blacks, 22 %
for whites and 19 % for coloured people.



PROVINCE: In the provinces, support for keeping parliament in Cape
Town is highest in the Northern Cape (82 %), Western Cape (81 %), the
OFS (63 %) and Eastern Cape (61 %).  The Eastern Transvaal (47 %),
Kwazulu-Natal (46 %) and Northwest (46 %) indicated significant support
for keeping parliament in Cape Town and greater enthusiasm than moving
it to Pretoria.  By contrast, the most support for Pretoria was 43 % in favour
(Northwest), 30% (PWV), 27% (Eastern Transvaal) and 20% (Kwazulu--
Natal).  Support in the remaining provinces are under 20%.  Yet, in every
province, including the PWV which stands to benefit the most from moving
the national legislature, support for keeping it in Cape Town is significantly
greater than moving it to Pretoria.

PARTY: Only PAC supporters favour Pretoria over Cape Town (37 %
over 26 %), and then the support is not very strong.  Supporters of every
other party, including those of the ANC, favour Cape Town over Pretoria.
Highest backing is among NP supporters (68 %), followed by the DP (66
%), the FF (62 %) and the ANC (50 %). 27 % of ANC supporters favoured
Pretoria.

LANGUAGE: Afrikaans, Xhosa and English-speakers favoured Cape Town
over Pretoria
(70%, 63% and 57% respectively).

AGE: Younger people tended to be more in favour of Pretoria whereas all
age categories were in favour of Cape Town.

Highest level of uncertainty/indifference is among respondents in the
Northern Transvaal (3 8 %), Kwazulu-Natal (3 3 %) and the PWV (32 %)
compared to the lowest in the Northwest (11%) and Northern Cape (9%).
Indifference/ uncertainty trend in party terms is IFP (49%), the PAC (37%)
and ACDP (30%), ANC (23%), the DP (22%) and the NP (20%).  The
relatively high level of indecision (49%) among IFP supporters over the
proposed site of parliament might be a reflection of the party's particularly
rural base and the possible subsequent lack of exposure to the debate
about where parliament ought to be located.

IN SUM: SUPPORT FOR MOVING PARLIAMENT FROM CAPE TOWN TO
PRETORIA IS RELATIVELY WEAK. EVEN IF PRESENT CAMPAIGN



PROMOTING PRETORIA SUCCEEDS IN PERSUADING ALL THOSE
WHO ARE UNCERTAIN AND/OR UNSURE, WHICH IS UNLIKELY,
SUPPORT FOR KEEPING PARLIAMENT IN CAPE TOWN IS STILL
GREATER.  BACKING FOR CAPE TOWN IS STRONG ACROSS ALL
CATEGORIES - RACE, REGION, LANGUAGE, AGE, GENDER, AND
PARTY SUPPORT.  ONLY PAC SUPPORTERS INDICATED MODERATE
SUPPORT FOR PRETORIA OVER CAPE TOWN

Q. DO YOU THINK THAT THE PARLIAMENT SHOULD REMAIN IN
CAPE TOWN WHERE IT PRESENTLY IS, OR DO YOU THINK THAT IT
SHOULD BE MOVED TO PRETORIA, OR HAVE YOU NOT THOUGHT
ABOUT IT?

POPULATION CAPE PRETORIA UNSURE TOWN

SAMPLE OF 2,401    5 1       23       26

GROUP

BLACK 46 28 26

WHITE; 66 12 22

COLOURED 73 9 19

INDIAN 31 5 66

PARTY SUPPORTED



ANC 50 27 23
NP 68 12 20
IFP 27 24 49
FF 62 18 20
DP 66 13 22

PAC 26 37 37
ACDP 50 10 30

PROVINCE CAPE PRETO- UNSURE
TOWN RIA

WESTERN CAPE 81 2 17

EASTERN CAPE 61 23 15

NORTHERN CAPE 82 9 9

PWV 38 30 32

NORTHWEST 46 43 11
EASTERN TVL 47 27 26
NORTHERN TVL 39 23 38

OFS 63 12 25

KWAZU L U -NATAL. 46 20 3

ACCOUNTABILITY

Wilmot James
Executive Director

15 February 1995



WORKING FOR DEMOCRACY

INSTITUTE FOR DEMOCRACY IN SOUTH AFRICA
I   Ms R Kadalie, Prof J Leatt.  Prof J E Mabuza,
Ms E Mokotong,

The accountability of government is an established and widely accepted
democratic principle.  In particular, this democratic government has
repeated committed itself to the principles of accountability and
transparency.  However, what is not clear is what the mechanisms of
accountability ought to be and whether they should enjoy a constitutional or
some other status such as, for example, prescribed by legislation or
parliamentary resolution.

The present scandals over alleged financial misappropriation highlights
what has been a growing concern over the financial accountability of
officials in control of public funds and it does raise the thorny question of
the relevance of criminal record for those who hold political office.

It is my view that the accountability of government, and the constitutional
provisions governing that, will depend in part on how rigorous a system of
financial accountability we will develop and whether we have the political
will to broach the question of criminal record.

There is an international debate around the propriety of questions about
the financial standing and criminal record of those holding political office.
The debate boils down to the different weighting people give to the
individual right to privacy versus disclosure in the public interest that may
be required from individuals in public office.  However, it is clear that there
is an international trend in favour of disclosure, at least in respect of
financial standing or what the British call "pecuniary interests".

For example, the 1990-91 report of the British House of Commons Select
Committee on Members' Interests notes:



Since a Register of Members' Interests was established in the U.K. several
overseas Parliaments have instituted Registers.  These include not only
Commonwealth Parliaments but also the German Bundestag, where a
regularly updated Pegister of Interests appears as a part of the Official
Handbook, and Norway where the Storting has recently agreed to rules for
registration very similar to our own.  Perhaps the most comprehensive
Register is that of the House of kepresentatives in the Australian Federal
Parliament where Members are required to disclose detailed information on
their assets and liabilities.

Similarly, he deputy secretary-general of the secretariat if the Swedish
parliament notes:

Until recently it has always felt that there should be as little
regulation as possible concerning the members and the way they
choose o conduct their business.  The doctrine is that they are
responsible only to the parties that have nominated hem and of
course ultimately to voters.

He adds that the matter of a code of conduct for MPs has been discussed
recently in the
Swedish Parliament and that the administrative office:

... has been asked to sketch some guidelines for a register of members'
interests.  In all likelihood it will be a voluntary register of the type used in
the British Parliament.  Both Norway and Denmark have in recent years
introduced such registers and we are likely to follow suit.

It is interesting to note, in respect of the "voluntary" nature of the U K
register, that the rules relating to registration of members' interests derive
their authority from a resolution of the House of Commons rather than by
statute.  It has been argued that they are therefore not binding on MPs, and
thus ineffective, since they are obligations "which can only lawfully and
constitutionally be imposed upon members by statute", as right-winger
Enoch Powell put it in 1975 when he refused to register.  Voluntary
systems raise, therefore, the serious problem of compliance.



A different approach in the United States saw codes of ethics adopted by
Congress in the wake of Watergate and other scandals pass into law in
tenns of the Ethics in Government Act of 1978.  The Act also applied
financial disclosure requirements of the congressional code to the judicial
and executive arms of government.

As it is put in "Ethics and Criminal Prosecutions" CQs 1991 Guide to
Congress:

... the idea that personal financial activities were nobody's business but the
member's own was put to rest.  As passed, the codes required
members to make public data on their income,' gifts received,
financial holdings,debts, securities, commodity transactions and real
estate holdings. Spouses had to report the same information.

In Canada, a Conflict of Interest and Post-Employment Code for Public
Office Holders includes financial disclosure requirements and, significantly,
divestment requirements in respect of "assets that could be directly or
indirectly affected as to value by Government decisions or policy".
However, cabinet ministers, secretaries of state and parliamentary
secretaries are the only parliamentarians subject to the code.

There is a clear trend in South Africa towards making financial disclosure a
requirement for membership of such bodies as the University of Cape
Town Council.  Particularly significant is the ANC’s Code of Conduct which
ANC MPs are required to sign, which includes the following disclosure
requirement:

In order to facilitate clean government and exemplary behaviour, all
members of the assemblies shall declare their assets to the organisation
and describe all other positions - from which there is a pecuniary benefit -
in other organisations, companies and boards.  In particular, they shall
disclose all consultancies, shareholdings and directorships or any form of
pecuniary benefit received by them or their family from an external source.

With regards to financial disclosure, then, a number of questions are
before us:
* how rigorous is the ANC’s Code of Conduct?

* should it be extended to all elected and appointed officials of state?



* should it be activated by a resolution of parliament, statute and/or a
constitutional provision?

* should it administered by the speakers or presidents of assemblies and/or
standing committees?

* what role should independent bodies and NG0s play in developing,
maintaining and making a system of financial disclosure accessible to the
public?

Finally, on the more thorny issue of criminal record.  There is little doubt
that criminality is relevant to the holding of political office.  Our interim
constitution declares (Section 42) that "No person shall become or remain
a member of the National Assembly ... if he or she (a) at the time of the first
election of the National Assembly held under this constitution is serving a
sentence of imprisonment of more than 12 months without the option of a
fine; (b) at any time after the promulgation of this Constitution is convicted
of an offense in the Republic, or outside the Republic if the conduct
constituting such offense would have constituted an offense in the
Republic, and for which he or she has been sentenced to imprisonment of
more than 12 months without the option of a fine, unless he or she has
received a pardon; (c) is an unrehabilitated insolvent.  The same applies to
membership of the Senate.

While it is clear that the Constitution establishes a principle making
criminal status relevant to qualification for political office, it is silent on the
matter of criminal record.  Now one would think that someone convicted of
a serious crime is not fit for public office, or, for example, that someone
convicted of fraud is not fit to handle public funds.  On the other hand, it is
not clear whether a traffic-related conviction, or failure to pay child support,
or physical assault, however despicable such acts may be, are necessarily
relevant to qualification for political office.

Further, a history of apartheid must leave many people with criminal
records for. the breaking of its unjust and stupid laws, and, in any event,
the line between criminality and political activism cannot be easily drawn.
What is needed, therefore, is a series of norms that define the relevance of
particular convictions to the holding of political office.



*what are those norms, and how do they relate to the qualifications for the
holding of political office?

*Who is to develop such norms and how is it to be enforced?

* should the authority to activate a system of disclosure be contained in a
constitutional provision, in statute, by parliamentary resolution or all of the
above?

* should the system of disclosure be maintained by the speakers and
presidents of  assemblies and/or standing or other special committees?



14 January 1995

GENERAL CONSTITUTION MAKING PROCESS

1 . Democracy

People will elect the party to govern and the winning party will rule the country through the
constitution of the country with influence of its policy.  Party untesting should win the rate of
50% if more than 3 parties contesting and with 65% if three (3) and less contest.

The party should elect president for 5 year.  Democracy should promote the maximum welfare for
all citizens.

2. Character of State

State should render services to people through department controlled by ministers.  El Supremo
should be named "President" not State President.  "President should be nominated from the
majority of the people of that country : people should have major control to ministers and office
bearers.  Officers should enjoy acceptance or popularity among people.

Departments should be run by elected MP's and state departments should be commanded by
officers representing people nominate/candidate from 50% population group.

THEME COMMITTEE 11

1 .   Separation of Powers :

All powers should be vested to central level on the following categories :

1 )   Security and safety
2) Defence
3) Finance
4) Education
5) Correctional Services
6)    Justice

Provincial Governments should control regions with no autonomy to allow
for appeal to central.



Premiers should control chiefs, mayors, director generals but not the "king"

All provincial MP's, chiefs, mayors and king.  The king should demarcate
boundaries with chiefs represent historic tribes clan.

In Kwa Zulu there are many unrepresented and unwanted chiefs. Chiefs
should be like this :
(1) Nongoma: 2 chiefs and king (Mandlakazi, Khambi and somdlangetsha
(2) Nkandla : 2 chiefs
(3) Nqutu : 2 chiefs
(4) Hlabisa : 1 chief
(5) Empangeni : 3 chiefs
(6)   Msinga : 1 chief

THEME COMMITTEE Ill

Provincial system and local should be run in accordance with the will of the people to elect their
leaders.  Leaders should be removed if failing to deliver goods.

THEME COMMITTEE IV

Constitutional Principles 11

The constitution should be based on the Bill of Rights entrenched from
African States.
All parties should have inputs in the constitution with the majority party having last say and
final endorsement.
Ruling party should amend or add its policy on present constitution.
Guide lines emanating from following values should be guaranteed :

I) Religious/Christian doctrines
ii) Customary/Traditional values (culture)
iii) No to much western culture
iv) Legal rules

THEME COMMITTEE VI - Sub Themes

1 . Public Service

People should control on demand for services to be rendered by servants.  Servants should
be skilful, qualify, experience and much disciplined on executing duties.

Need  more ethics



No racism on practising their duties
All servants should abide with ruling party's policies as the government.

SGT: P M NTULI
SECRETARY - POPCRU (NORTH COAST)



16 February 1995

This Institute is a body which represents the interests of legal practitionmer
specialising in the field of intellectual property Law.  In practical terms we to so
extent see ourselves in the role of being the custodians of intellectual property.

As you are no doubt aware intellectual property law is concerned with providing legal
protection to the fruits of the human intellect.  More particularly intellect property law
comprises the law of patents, designs, trade marks and copyright. of these areas of
the law give qualified monopolies to the creators of works of t intellect in the
exploitation of their intellectual products.  Intellectual property is a very important
factor in international trade, more particularly in technology transfer and it plays an
important role in attracting foreign investment.  The importance intellectual property
and the role which it plays in commerce and industry as w as in the field of culture is
summed up and illustrated by Article 1 S8 of t Constitution of the United States of
America 'to promote the progress of science and useful arts, by securing for limited
time to authors and inventors, the exclusive.

We conducted correspondence with the South African Law Commission in regard to
the question of emulating the United States' Constitution and making provision in the
new South African Constitution and/or Bill of Rights for proper protection of
intellectual property in our country.  The dialogue which we conducted with the
South African Law Commission culminated in our reaching consensus with them that
the most appropriate place for intellectual property to be dealt with would be in the
proposed Bill of Rights.  We made the proposal to the South African Law
Commission that the following passage should be inserted in the Bill of Rights under
 rubric “property” :
"Everyone has the right individually or jointly with others to be or to become the
owner of intellectual property.  Without derogating from the generality of the
aforegoing, everyone has the right to seek to have his invention protected by
registration as a patent, the design of his industrial produc tprotected by
registration as a design and his trade markapplied to his goods or services in order
to distinguish them protected  by registration as a design and his trade mark, and to
have the facility of being eligible to have his literary, artistic and other works which
are customarily the subjects of copyright protected by copyright in the manner and to



the extent provided for in the Beme Convention of 1886, as amended from time to
time.:

I would be grateful if you would place this matter before the appropria Committee.  If
appropriate we would be happy to motivate our viewpoint to t Technical Committee.
This is something about which we feel very strongly and request that no adverse
decision be taken without affording us an opportunity of debating the issue with the
appropriate Committee.

Owen H. Dean



The Homebased
Business Association

13th February 1995

Theme Committees I (Democracy) and
VI (Sub-Theme on Financial Institutions and Public Enterprise

Thank you for the opportunity to raise an issue which we believe is of particular
importance in South Africa, i.e. The right of people to earn a living from their homes,
with a minimum of inhibiting regulations, and a maximum of encouragement  at
constitutional level.

Some of the reasons that we see this to be of primary importance are the following:

1. To prosper as a country, South Africa needs a fully employed population
Everyone has a right to work for a living, and to do so freely, with peace of mind and
without threat.

It is well known that the public and private sectors are unable to provide sufficient
employment for everyone.

Unfortunately many have grown up with a mindset that the only way to earn a living is to
have an employer.  This is not so.  An individual is able to generate an income directly,
and is not dependent on an employer as the only channel of support.

2. South Africa provides the ideal environment for a nation of home businesses.
Petty restrictive legislation is an obstacle to this individual right to earn a living.  This has
resulted in thouusands of people working from home illegally.  In many cases, those who
choose to follow the legal (correct) route have their applications to open a home
business refused, and are thus denied the human right of earning a living.

To avoid this obstacle, many have set up a home business without 'permission' and have
been operating successfully for years.  However, they work under a sword of Damoclese,
knowing they could be closed down at any time.  This creates secrecy and mistrust,
which impacts badly on the relationship between home businesses and the rest of the
economy.

People who work from home have the right to do so with pride and with peace of mind.

4. There are many advantages to a national philosophy of self employment.  Some
of these are:
An independent state of mind in which the individual takes responsibility for him/'herself.



Children raised in a home-business environment will learn from a young age the value
and rewards of personal effort, and know from experience the basic economic principles
of business.

A natural and practical re-enforcement of family values.  Children will be reared in
continuous company with their parents, and be part of the common purpose of building a
successful business.  The bonding of the family unit in this way will carry incalculable
benefit when multiplied thoughout the land.

Home business experience provides a valuable training ground in both attitude and skill
- generating mature workers into the private and public workplace who have an
entrenched work ethic, a clear understanding ofbusiness economy, and soundly
developed skills.

There is much more to be said on this matter, and many implications and advantages not
listed.  This letter serves is an initial introduction to the possibilities for South Africa and
its people in terms of self employement  at home.

Our committee would welcome the opportunity to give evidence at a commission on
Home Businesses and self-employment.

Monica Cromhout
CHAIRMAN



Family Planning

24.01.1995

RE: RURAL MARRIED MEN - REJECTION OF THEIR RURAL WIVES
BECAUSE OF URBAN WOMEN

We, the married rural women whether by traditional custom or otherwise, have a
problem.

Our husbands marry us, go to work in towns, meet other women and either marry them
(bigamy) or never come back home and stay with these other women.

They leave us with many children behind and do not want to see us again.

Children grow up in poverty, unable to get better education.  This we consider as form of
distant child abuse.

What can the Government do to combat this situation?  Most of us are stupid having
been taken out of school early by these man.  We do not know even in court how to fight
for ourselves and in many instances these men win in court.

SPOKESWOMAN
(SGD) THEMBI MDALA



SOUTH AFRICAN JEWISH BOARD OF DEPUTIES

20 April 1995

Submission to Theme Committee on a Bill of Rights

This submission is made by the South African Jewish Board of Deputies, which is the umbrella
body and spokesperson democratically elected to represent the Jewish community of South
Africa, and to which all organisations are affiliated.

1 .   Theme Committee 4:

Horizontally

Theme Committee 4 has asked the question, "Should a Bill of Rights impose duties on the
state alone or also on the ordinary individual?"

My Board submits that the Constitution should not only protect the individual against the
organs of government, the rights entrenched therein should also be exercisable against any
other person who infringes such rights.

In this country, with its long history of racial prejudice and abuse, it is essential that the
Constitution itself, with all the special moral and legal force that it commands, should enable a
victim to assert his or her rights against the attacker.  While specific legislation may empower
the individual with specific means of protection against a person or body offending against an
individual's fundamental rights, it is considered desirable that the Constitution itself, which
articulates such rights and sets the face of the people against the abuse thereof, should itself
provide a remedy against all who offend against such rights.

Theme Committee 4:

Equality: (Section 8)

There is no express ban on racism in the Interim Constitution.  The "equality" section (section
8) outlaws racial discrimination, but this does not amount to a ban on racism, which was
probably the main malaise of the apartheid era.

Particularly if the Constitution is to have horizontal effect, but also in any even, it is essential
that the Constitution should entrench the right to freedom from racial attack, incitement and
abuse, as well as the right to claim the protection of the law and courts against such conduct.



3.    Theme Committee 4:

Separation of Church and State

This subject has not been addressed in the Interim Constitution, and requires the attention of
the Theme Committee.  Due to the many religions practised by South African citizens it would
be more appropriate to refer to interaction between State and Religion.

There should be an explicit stipulation that the conduct of the State will be free from
identification with or bias towards any specific religious tradition.

While my Board does not support the American model of virtually complete exclusion of
religion from public life, and particularly the schools, it feels that preference should not be
given to any one faith, and that the common virtues and values of religion in general should be
promoted.

In particular, the machinery and facilities of the state should in future not be used for purposes
of proselytisation, or to suggest the superiority of any faith above one another.  Nor should the
use of such machinery and facilities be permitted to disparage the adherents of any faith.

Whilst recognising that personal religious belief is a private matter, the Constitution should
recognise the public role of religious communities in promoting moral and spiritual standards
in society, and the duty of the State to defend, support, and promote this role.

4.    Theme Committee 4:

Freedom of Religion, Belief and Opinion (Section 14)

My Board points out that Section 14 of the Interim Constitution, which entrenches freedom of
religion, puts religion in the same category of freedom of conscience, thought, belief and
opinion, all of which are forms of cerebral or mental activity.  In other words, section 14
appears to protect one's right to believe what one chooses to believe, but there is no actual or
even implied right to the free exercise of religion or religious observance.

The First Amendment to the United States Constitution expressly protects "the free exercise
of religion".  It is suggested that our Constitution should likewise contain a provision that
protects religious observances and practices.  Insofar as any such observances or practices
may impinge on the rights and interests of others, the Courts can be relied on the establish
appropriate principles in the same way as the United States Supreme Court has done in that
regard.

5.    Theme Committee 4:



Religious Observance in Schools (Section 14 and 32)

The promotion of the common virtues and values of religion should be encouraged in schools.

Section 14 of the Interim Constitution provides that "religious observances may be conducted
at state or state-aided institutions under rules established by an appropriate authority for that
purpose, provided that such religious observances are conducted on an equitable basis and
attendance at them is free and voluntary".

Section 32 of the Transitional Constitution affords every person the right... (c) to establish,
where practicable, educations institutions based on a common culture, language or religion,
provided that there shall be no discrimination on the grounds of race.  My Board submits that
the following clause be added:

"Nothing shall preclude the state from subsidising educational institutions established by
religious communities".  The State in fact obtains significant financial relief through the private
funding of these educational institutions.

Most of such schools were established by religious communities, and, accordingly, it is to be
expected that they will conduct religious observances.  They should be free to do so,
particularly as attendance at such schools is voluntary.

Furthermore, even in state schools, the nature and composition of the "appropriate
authority" must be clarified to ensure fairness to minorities in such institutions.

In addition, the expression "free and voluntary" in section 14 should be elaborated to ensure
that attendance at religious observances in state schools should only be allowed with the
necessary consent and/or allow for the child's withdrawal.  Where religious instruction is
offered at state funded schools all pupils should have the right to instruction in their religion.

Furthermore, it should also be borne in mind that "free and voluntary" is a nebulous
expression.  Even for a child who is excused from attendance at school religious observance in
which the majority of his or her class-mates participate, the very process of excusing the child
may be a form of psychological coercion.

6.    Theme Committee 4:

Protection from Abuse of Rights

We suggest the incorporation of an explicit article in the Bill of Rights prohibiting the abuse of
rights.  This means that in the name of the rule of law nobody will be able to promote any hate
speech or racial incitement.



Such articles exist for example: in the German Chapter of the Constitution dealing with Basic
Rights, in Article 18; in Article 17 of the 1950 European Convention on Human Rights; and
Article 3 (1) of the 1966 International Covenant on Civil and Political Rights.

We appreciate the opportunity to make this written submission. we are willing to discuss this
suggestion further should you require it.

We wish you success in your deliberations.

Seymour Kopelowitz
National Director



27/2/95

The South African Constitution should ensure integrity in education that is subsidised by the government, so that no
religion, political party or government may manipulate information or syllabus for its own ends.

Just as historical information should, as far as possible, be objective, so should information on biological origins be
objective and scientifically accepted; the protection of religious belief by the dampening of information on evolution
or the omission of information on evolution should cease.

Evolution is the basis of science * and is crucial to the world view and mind-set of every individual; it determines
whether the individual will possess the power to distinguish between credible explanations of life on the planet and
the incredible.  This is not only a key factor in education but an essential insight into the responsibility that humans
must accept for care of all life on our planet and for preservation of habitable conditions.  There is no way of
successfully impressing on individuals their obligations for care of all life save through understanding the
fundamental . I
facts of life's evolvement.

Evolutionary knowledge is peace-engendering through appreciation of the unity and interdependence of all life.
Integrity in biological education could be a stabilising factor in our country, and the breadth of vision it provides
could set our people on the way to a maturer civilisation.

*Those who are not yet aware that evolution is the core of the life sciences, as well confirmed as gravity or the
quantum, may refer to the writer.  Supporting statements from many Nobel science prize winners can be shown.

(Mrs) D.M. Maister



2039

4 Geelhout
Bosmont
2093

The Task Group on Publications Control
Private Bag X9069
Cape Town
8000

Dear Sir

As a citizen of this country I would like to register my strong objection to display, and the
sale of pornographic magazines in public stores, Hustler, Penthouse, Playboy etc, as a
citizen I believe I have a right not to be confronted with this material while doing my daily
shopping.

Yours faithfully

Thelma E MacDonald



30 May 1995

THEME COMMITTEE 5 (JUDICIARY AND LEGAL SYSTEMS) REGARDING BLOCK 6
(APPOINTMENT OF THE ATTORNEYS-GENERAL)

1. This memorandum is submitted by me in my capacity as an attorney-general appointed in terms of section
2A of the Attorney-General Act, 1992, (Act 92 of 1992) and as the director: Office for Serious Economic
Offences ("OSEO") appointed in terms of section 3 of the Investigation of Serious Economic Offences
Act, 1991 (Act 117 of 1991 ). My appointments were announced in Government Notice R3432 published
in Government Gazette 14503 of 31 December 1992.

2. I have been involved in drafting a memorandum to Theme Committee 5 by the attorneys-general regarding
the position of attorneys-general appointed in terms of section 2 of Act 92 of 1992, and fully support it.
However, as the position of section 2A attorney-general is not dealt with in the said memorandum, I
decided to submit this memorandum to Theme Committee 5 regarding the position of the director of
OSEO who is a section 2A attorney-general.

3. Sections 2 and 2A of Act 92 of 1992 read as follows:

"2. Appointment of attorney-general.-(1) The State President shall appoint in
respect of the area of jurisdiction of each provincial division and of the
Witwatersrand Local Division of the Supreme Court of South Africa a person who
-

(a)has been admitted to practice as an advocate in terms of the Admission of
Advocates Act, 1964 (Act No. 74 of 1964);

(b)has been concerned in the application of the law for a
continuous period of at least ten years after his admission to practice as an
advocate; and

(c)possesses such experience as, in the opinion of the State President, renders
him   suitable for   appointment  as  an attorney-general, as an attorney-general.

and



" 2A.  Appointment of attorney-general to perform certain functions.-(1) The State
President may, notwithstanding the provisions of ,section 2 but subject to the
requirements referred to in paragraphs (a),(b) and (c) of section 2(1), appoint a
maximum of five persons as attorneys-general to perform the functions assigned
by the State President by notice in the Gazette to such an attorney-general:
Provided that such functions shall not include the duties imposed and the powers
conferred on an attorney-general by this Act."

4. It is to be noted that the director of OSEO does not have to be an attorney-general, as section 3 of Act 117
of 1991 reads as follows:

"3.(1)(a) The minister shall, subject to the laws governing the public service,
appoint a person to the office of Director: Office for Serious Economic Offences.

(b) The person so appointed shall be a person who -

(i)holds the rank of attorney-general or an equivalent
or higher rank; or

(ii)by virtue of his qualifications is entitled to be admitted and authorized to
practise and be enrolled as an advocate in terms of the Admission of Advocates
Act, 1964 (A(,t 74 of 1964), and, after obtaining those qualifications, was
concerned in the application of the
law for a period of at least 10 years or periods which together amount to at least
10 years."

5. Unlike the attorneys-general appointed in terms of section 2 of Act 92 of 1992, the director of OSEO who
is an Attorney-General is not independent from ministerial control, in that Act 117 of 1991 contains the
following provisions:

"2(2)The functions of the office shall be performed by the Director, subject to the
control and directions of the Minister. "

“ 5(1)(b) If the Minister refers a matter in relation to the alleged commission or
attempted commission of a serious economic offence to the Director, the Director
shall hold an inquiry on that matter."



"5(12) Upon the completion of an inquiry, the Director shall furnish the Minister
with a report on his findings and recommendations, if any, and send a copy of the
report to the attorney-general concerned.  "

6. OSEO is a specialist investigative unit, that also conducts prosecutions at the request of attorneys-general
and with their delegations.  It has wide-ranging powers, inter alia the power to summon witnesses to
appear before the director to be questioned under oath (see section 5 of Act 117 of 1991).  The special
nature of OSEO has been recognised by the Judiciary.  In Park-Ross v Attorney-General: Cape and
Director: Office for Serious Economic Offences 1995(2) SA 148 (C) the following was said by Tebbutt
J (with whom Scott J concurred):

"From what has been set out by Swanepoel and Captain Van Ginkel, there is to
my mind no doubt that what I regard as an alarming increase in the incidence of
"white-collar" crime required urgent steps to be taken to combat and contain it.  I
also hold the view that such steps had to be immediate and had to be such that
they could deal effectively with offences and with those that perpetrated them.
Swift and proper investigation was therefore justified.  Experience in these Courts
has shown that certain types of "white-collar" crime are serious and in some
instances extremely complicated, involving often large sums of money and
complex manipulations of the country's currency and monetary laws and
regulations and contraventions of company, banking and fiscal laws.  A great
number of such offences can by no means be regarded as "run-of-the-mill" fraud
cases.  Their investigation demands knowledge and skills of a specialised
commercial nature.  While in no way seeking to belittle or be critical of work done
by the commercial crime units of the South African Police, the type of offence to
which I have referred, requiring as it does the attention of specially qualified and
skilled persons with the necessary time to conduct the detailed investigations
needed, the establishment of a special body or unit to deal with them was, in my
view, warranted.  To enable that unit effectively to operate and to provide it with
the necessary machinery to conduct its investigations properly, the interrogatory
procedures provided in the Act, in my opinion, are rationally connected to the
objective of the Act." (169A-E).

7. From the above it is clear that the director of OSEO should be an experienced lawyer, with specialised
knowledge of the investigation and prosecution of commercial cases.

8. In my view the director of OSEO should be an Attorney-General, appointed in terms of section 2A of Act
92 of 1992.  This is necessary for the following reasons:



8.1 He or she should oversee investigations, and should ensure that such investigations are conducted 
properly with a view to a prosecution (if, of course, there are grounds for a prosecution).

8.2 He or she should give guidance to his or her staff members involved in prosecutions regarding 
inter alia the drafting of indictments and the conducting of prosecutions.

8.3 He or she should naturally be of a higher rank than his or her staff, which at present includes 
officers with the rank of deputy attorney-general.

9. Furthermore it is my submission that, if the director of OSEO holds the rank of attorney-general, he or she
should be on a par with his or her section 2 counterparts as far as appointment, independence and
accountability are concerned.  This can be achieved by simply inserting a further subsection into Act 117
of 1991 in the following vein:

"3(1)A.  If a person appointed to the rank of Director: Office for Serious Economic
Offences holds the rank of attorney-general, sections 2(2) and 5(1)(b) shall not
apply to him or her, but section 5(6) of the Attorney-general Act, 1992, shall apply
to him or her.  "

10. The main reason for the submission is that there exists no reason why, if the director of OSEO is an
attorney-general, he or she should not be independent and accountable to Parliament.

11. Although the director of OSEO merely has powers of investigation, this in itself does not militate against
independence.  The Auditor-general e.g., who also has an inspection function in terms of section 5 of the
Auditor-General Act, 1989 (Act 52 of 1989) is independent.  Furthermore, as has been pointed out above,
the director often conducts prosecutions on behalf of the attorney-general: it would be untenable in such a
situation that he or she should have to contend with instructions from both the attorney-general (in terms
of section 6 of Act 92 of 1992) and the Minister of Justice (in terms of section 2(2) of Act 117 of 1991).

12. Although I have never experienced any attempt at interference from the Minister of Justice or his
predecessor, I believe that the law should be such that it makes interference impossible.  The director
should therefore be able to investigate whoever or whatever case independently from political pressure or
interference, subject only to his or her accountability to Court and Parliament.  This means not only that
the director should be able to perform his functions independently, but also that his or her dismissal should
only be possible by Parliamentary action.



13. The need for such independence, is demonstrated by the so-called Watergate affair in the United States of
America.

13.1 In the case of United States v Richard M Nixon, President of the United States et al 418 US 683, 
the Special Prosecutor filed a motion for a subpoena duces tecum for the production of certain 
tapes and documents, which President Nixon opposed on the ground of executive privilege 
(p3095).  This was after a grand jury of a District Court had returned an indictment charging 
seven individuals with various offences, including conspiracy to defraud the US and to obstruct j
justice; the grand jury named the President as an unindicted co-conspirator (p3097).  The Special 
Prosecutor had authority to control the course of investigations and litigation relating to the 1972 
Presidential elections (p3100/1).

13.2 In this regard Tribe, American Constitutional Law (second edition) at 254 and 255 refers to the 
Nixon case, and also to the unlawful dismissal of the Special Prosecutor by President Nixon and 
the acting Attorney-General.

13.3 This case clearly demonstrates that the director of OSEO should be legally empowered to 
investigate fearlessly and independently.

4. As the law stands at present, the Minister of Justice can legally interfere with the director (although it has
never happened).

14.1 In terms of section 2(2) of Act 117 of 1991 he may instruct the director to stop an investigation, or
not to proceed with certain aspects of it.

14.2 He could make completion of an inquiry impossible by refusing permission for the director to
conduct investigations abroad in cases where such investigation is essential.

14.3 He could delay an investigation through an instruction to the director, or by merely delaying the
taking of a decision.

14.4 He could instruct the director in terms of section 5 of Act 117 of 1991 to investigate an opponent in
order to discredit him or her.

14.5 He could cover up fraud in the government by refusing to allow the director to investigate it.



15. Apart from what has been stated above, the perception that the director is a mere tool in the hands of the
Minister, should at all costs be avoided.  Such a perception can easily be created, and will affect the
credibility of OSEO and of the government.

16. Consequently the following is submitted regarding the Block 6 questions in respect of a section 2A
attorney-general who is a director of OSEO:

Ad Question 1
In view of the need for independence of such a functionary, and the importance of transparency, it is
recommended that the appointment should be made by the President on the advice of the Judicial Service
Commission.

Ad Question 2

The functions assigned to the director of OSEO by Act 117 of 1991.

Ad Question 3

The director should be responsible and accountable for his or her actions, both to Court and to Parliament.

Ad Questions 4 to 6

It should be provided in the Constitution that the director of OSEO should be a section 2A attorney-general, and
that he or she should be independent.

Furthermore provision should be made in the Constitution for a dismissal procedure similar to that applicable to
judges in terms of section 104(4) and (5) of the interim Constitution.
The question of accountability to Parliament can be dealt with in other legislation, i.e. Act 117 of 1991 and Act
92 of 1992.

J. A. Swanepoel
DIRECTOR: OFFICE FOR SERIOUS ECONOMIC OFFENCES
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FACULTY OF LAW
DEPARTMENT OF CONSTITUTIONAL AND PUBLIC INTERNATIONAL LAW

THEME COMMITTEE 5: BLOCK 7
INTERNATIONAL AGREEMENTS AND INTERNATIONAL LAW

I.  South Africa's obligations iro existing international agreements.

It is submitted that no problem arises in respect of South Africa's obligations arising from existing
international agreements.

As rights and obligations arising from international agreements accrue to the state as an international entity
and not to the particular government of the day, the need to regulate rights an obligations stemming from
existing agreements arises only if the state, as an international entity, undergoes a change.  For example, a
previously dependent territory attains independence as in the case of Namibia; or a previously independent
territory loses its independence.

In the case of the "new" South Africa this problem does not arise as throughout the transition process,
South Africa as a state in international law, continued to exist, and still so continues.  The fact that the new
South Africa follows a totally different form of government reflects the internal/domestic policies of an
existing state and does not materially affect the existence of the state as such (see Botha "International law
and the South African interim Constitution" (1 994) 2 South African Public Law 245-256).

International agreements binding on the state South Africa under the old dispensation continue to bind the
state under the new dispensation by operation of law and there is no need for specific regulation of the
question in the Constitution.

It may be suggested that agreements between the former TBVC states and the previous government require
regulation as international agreements.  This, it is submitted, is in fact neither necessary nor possible from
an international law perspective.

It is trite that agreements between South Africa and the TBVC states were "international" only within the
interpretation placed on international law by the South African government and within South African
municipal law.  As regards the international community, these agreements were municipal arrangements
within a single state having no international force whatsoever and were in fact a manifestation of a policy
universally condemned by the international community. (See, for example, GUR Corporation v Trust Bank



of South Africa Ltd (Movement of Ciskei, Third Party) [1986] 3 AII ER 449 (CA).) The reincorporation of
these states into the Republic has regularised, internally, what was the status quo in international law.
These are not, therefore, international agreements which can be continued.

Further, international agreements invariably contain provisions governing their termination.  If no such
provisions are embodied in the agreement the provisions of the Vienna Convention on the Law of Treaties
would govern termination. (This Convention will apply within South Africa as a codification of customary
international law applicable to the Republic in terms of section 231(4) - see Botha "Interpreting a treaty
endorsed under the 1993 Constitution" (1993/1994) 19 South African Yearbook of International Law 148-
156.) It is consequently, both unnecessary and raises the potential for a violation of international law, to
include a provision in terms of which Parliament may by legislation terminate a treaty unilaterally.

South Africa, in any event, has the right to terminate any international agreement either in terms of the
provisions of the agreement itself, or alternately, in terms of customary international law.  The suggestion
that this provision is required to allow the present government to resile from unacceptable or embarrassing
treaties concluded by its predecessor (see Olivier "The status of international law in South African
municipal law: section 231 of the 1993 Constitution" (1993/1994) 19 South African Yearbook of
International Law 1 at 4) is therefore misguided.

It is consequently submitted that section 231(1) of the Interim Constitution be scrapped and that
there is no need for a provision of this nature.

11.  The negotiation of, ratification of and accession to international agreements

This question is addressed in section 231(2) and (3) of the Interim Constitution.  Comments are based on
problems arising from these provisions.

It is essential that international agreements be addressed in the Constitution particularly in the light of
South Africa's increased participation in the international community.

A distinction must be drawn at the outset between the process by which international agreements become
binding on the Republic on the international plane (section 231(2)) and the process by which such binding
international agreements become part of South African municipal law (section 231(3)).

International agreements binding on the international plane - section 231(2)

Problems are encountered with three phrases within this sub-section:
* "ratification of or accession to"
* "negotiated and signed"



* "in terms of section 82(1)(i)"

Parliamentary approval for South Africa to be bound by international agreements is a sound principle
which democratises the treaty-making process in line with the spirit of the Constitution and should be
retained at all costs.

"ratification and accession"

By limiting Parliament's role to treaties requiring ratification or accession to give them international
currency (although it is conceded that this is the majority of treaties), neither the position of international
agreements which come into operation on signature alone (see article 12 of the Vienna Convention on the
Law of Treaties), nor the position of international agreements constituted by the exchange of instruments
(article 13 Vienna Convention) is addressed.  Parliamentary approval should, therefore, not be restricted to
ratification or accession.

It is consequently suggested that the phrase “the ratification of or accession to" be deleted.

"negotiated and signed"

In terms of the Vienna Convention and customary international law, the possibility exists that a state may
become party to a treaty which it has neither negotiated nor signed merely by the deposit of a notification
of accession (see article 15 Vienna Convention on the Law of Treaties).  This possibility is not covered by
the section.  As this is likely to be an important means for South Africa to join international human rights
conventions this is a lacuna which requires attention.

The phrase further requires that the international agreement will have to be shown to have been both
negotiated and signed by the President.  Therefore, an international agreement negotiated under the old
dispensation (even if this occurred during the interim phase with the full concurrence of "the government in
waiting") but signed by the present President, would not be covered as it would not have been "negotiated
and signed" as required by the phrase.

"in terms of section 82(1)(i)"

This phrase has created an undesirable duality in the treatment of international agreements.  Because
parliamentary approval of international agreements is subject to a provision in the Interim Constitution
which only came into operation on 27 April 1994, a distinction must now be drawn between

* international agreements concluded before 27.4.1994



* international agreements concluded after 27.4.1994

In the case of the former, the position under the old Constitution will apply.  Legislative incorporation is
required (see Pan American World Airlines Incorporated v SA Fire and Accident Insurance 1965 3 SA
150 (A); Tshwete v Minister of Home Affairs 1988 4 SA 586 (A)).  This will generally be by way of
specific legislation or by notification in the Government Gazette where the enabling legislation allows for
this (for example, section 2(3) of the Extradition Act 67 of 1962).

As the crucial date in terms of this section is the date of signature of the treaty, the following international
agreements will be affected:
* Agreements concluded by the former State President but not yet incorporated into municipal law;
* Agreements negotiated under the previous Constitution but signed by the President after 

27.4.1994 (as they have not been negotiated and signed by him).  This introduces a duality even 
within treaties signed by the current President.

There would appear to be no logical reason to differentiate between treaties concluded before and after the
coming into operation of the interim Constitution.  There is no danger that the current government would
be bound to treaties concluded by its predecessor which it regards as undesirable as the coming into
operation of such treaties both internationally and municipally now rests in the hands of Parliament.  If
parliament regards an international agreement negotiated by the previous government but not yet in
operation unacceptable, it need merely withhold its consent. (If the treaty has already been ratified, it may
be terminated in terms of its own provisions or of customary law in the internationally accepted manner -
see I above.)

Furthermore, while the President may indeed "negotiate and sign" major treaties, in practice this function is
delegated to the responsible minister or the diplomatic representative in the country concerned.  This
process is governed by the normal rules of delegation and also by article 7 of the Vienna Convention on
the Law of Treaties.  Reference to section 82 therefore serves no purpose and a more general phrase would
better reflect the actual position and emphasise the fact that it is the Republic as international subject which
is bound by the agreement.

One further problem is that as it reads, the sub-section makes no mention of how parliament is to express
its consent.  It is submitted that this should be by resolution duly published in the Government Gazette (as
required by section 15 of the Interpretation Act 33 of 1957).

It is consequently proposed that the process by which South Africa renders itself bound by
international agreements be redrafted to read:



231(1) Subject to this Constitution, Parliament may by resolution approve any 
international agreement consented to on behalf of the Republic.

International agreements to be binding in South African municipal law - section 231(3)

As indicated above, the current section 231(2) deals with how an international agreement binds the
Republic on the international plane.  How an international agreement is accorded municipal application is
dealt with in the current section 231(3).

It has been pointed out elsewhere (see Botha "International law and the South African interim
Constitution" (1994) 2 SAPL 245; Olivier op cit; Dugard International Law: a South African perspective
(1994) 343; Maluwa "International human rights norms and the South African interim Constitution"
(1993/1994) 19 SAYIL 14 at 34-37) that the current section 231(3) does not reflect the consensus reached
at the Kempton Park Negotiating Council.  There it was agreed that international agreements consented to
by the Republic and approved by Parliament, would automatically form part of the law of South Africa
subject to the Constitution and the right of Parliament specifically to exclude their municipal application.
On whose authority this consensus was amended to have exactly the opposite effect, and then also in
uncertain terms, is not clear.

It is consequently proposed that section 231(3) be amended to again reflect the consensus reached during
negotiation of the interim Constitution.  The section would read:

231(2) An international agreement so approved binds the Republic and is part of the 
law of the Republic in so far as it does not conflict with this Constitution or is not 
expressly excluded by Act of Parliament.

111.  Customary international law

The role of customary international law is currently governed by section 231(4) of the interim Constitution.
The provision as it reads is an embodiment of the common law position in the Republic as developed by
the courts and has been generally welcomed (see, for example, Olivier op cit 11-12).

1 have commented elsewhere (see Botha op cit Public Law) on the unqualified term "Act of Parliament".
Although as Olivier correctly indicates (op cit 12) discriminatory Acts stemming from the previous
dispensation would in any event be unconstitutional and so not affect the operation of custom, to show this
would require raising the invalidity of such an Act before a court of law which would be both time-
consuming and costly.  Explaining the inclusion of the phrase she states at 12 that it "was seen by the
Negotiating Council as a mechanism to which resort could be had where urgent amendment of the law is



necessary in a time of emergency.  In such cases time may not allow for the amendment of the rule which
would satisfy international law requirements."

This is indeed a valid consideration.  However, this fear can be addressed and any possible problems
arising from discriminatory legislation of the past also be excluded by the inclusion of the phrase "adopted
after the coming into operation of this Constitution" after "Act of Parliament".

It is consequently proposed that the current section 231(4) be amended to read:

231(3) The rules of customary international law binding on the Republic shall form part 
of the law of the Republic unless they are inconsistent with this Constitution or 

an Act of Parliament adopted after the coming into operation of this 
Constitution.

In summary, therefore, it is proposed that section 231 of the interim Constitution be amended to read as
follows (231 is retained as the number of the section for the sake of
convenience).

231(1) Subject to this Constitution, Parliament may by resolution approve any 
international agreement consented to on behalf of the Republic

231(2) An international agreement so approved binds the Republic and is part of the 
law of the Republic in so far as it does not conflict with this Constitution or 
is not expressly excluded by Act of Parliament.

231(3) The rules of customary international law binding on the Republic shall form 
part of the law of the Republic unless they are inconsistent with this Constitution 
or an Act of Parliament adopted after the coming into operation of this 
Constitution.

General

The acknowledgement of the vital role of public international law within the interim Constitution of a
democratic South Africa emerging from a dispensation within which international law was characterised by
its violation rather than by its observance, was a salutary step.  Not only does it bring South Africa into line
with the wider world community, it also - and more importantly - provides a guarantee to all the people of
the country that never again will a policy which distorts international reality and flies in the face of "the



general principles of law recognized by civilised nations" (article 38(1)(c) Statute of the International
Court of Justice) be applied within our country.

The earnest hope is expressed that the role of international law as reflected in sections 35; 116; 227 and
231 of the interim Constitution, will be retained with full vigour in the final Constitution.

Neville Botha
Professor of Public International Law
Department of Constitutional and Public International Law
University of South Africa
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THE POSITION OF THE PROSECUTORIAL AUTHORITY IN THE FINAL
CONSTITUTION

1. PRESENT POSITION OF THE ATTORNEYS-GENERAL
1.l Independence

The position of the attorneys-general in relation to that of the Minister of Justice was dramatically
altered by the Attorney-General Act 92 of 1992.  Whereas the attorneys-general before the coming
into operation of the Act exercised their powers 'subject to the control and directions of the
Minister of Justice' (s 3(b) of Act 51 of 1977), the Minister now has the power only 'to co-ordinate
the functions of the attorneys-general'.  The ultimate control over prosecutions thus no longer rests
with the Minister of Justice but with the various attorneys-general and to a limited extent,
Parliament.  This position is confirmed (and guaranteed) by the interim constitution (s 108(1)).

The independence of the A-Gs is further entrenched by their security of tenure.  Parliament has the
ultimate power to dismiss an AG.  The grounds of dismissal are the following:

(a) misconduct;
(b) continued ill-health; and
(c) incapacity to carry out duties efficiently.

Regardless of the formal independence of the attorneys-general as set out above, their functions still
remain part of the executive functions.  Their actions are therefore subject to judicial control by the
Supreme Court and the Constitutional Court for legality of administrative actions.  The AGs are
also subject to limited parliamentary and executive control.

2.2   Parliamentary control

That parliament indeed has the power to exercise this form of control over the attorneys-general is
made clear by section 4(4) of the Attorney-General Act which gives Parliament the power to, on
their own initiative, direct the President to remove an attorney-general from office on any one or
more of the grounds mentioned above.1

                                               
1 .  This is in addition to the provisions of section 4 (4) of the Act where the initiative for such removal lies with the
President.



Before Parliament will give such a direction to the President, they will naturally have to scrutinize
carefully the actions of an attorney-general.  Various possibilities exist in this regard.

(a) Annual reports of the attorneys-general

In terms of section 5(6) of the Attorney-General Act (every) attorney-general has to submit an
annual report to the Minister on his activities during the previous year.  This report also has to be
tabled in parliament.  An initiative as referred to in section 4(4) of the Attorney-General Act can
thus arise from the report of any of the attorneys-general.

(b) Questions and replies

The second method of control is provided for in section 5(5) of the Attorney-General Act which
provides for 'the furnishing, on request, to the Minister of Justice, of information or a report on any
case, matter or subject dealt with or handled by an attorney-general' and for the furnishing of
reasons for any decision taken by an attorney-general 'in the performance of his duties or the
exercise of his functions'.  The aim of this provision must, inter alia, be to enable the Minister to
answer questions posed to him by members of parliament relating to the exercise of powers by the
attorneys-general.

(c) Committees

Parliamentary committees, in this case the Justice Committees, have, in terms of the Constitution,
powers to question any official, including AGs.

Removal from office

By means of the above methods, Parliament will be able to establish whether any of the attorneys-
general have behaved themselves in such a way that warrants removal from office.

The terms 'misconduct' and 'incapacity' are not defined in the Attorney-General Act.  They remain
vague and in practice difficult to implement.

2.3. Executive control

The Act limits the power of the Minister of Justice to "co-ordinate the functions of the attorneys-
general" and to request information on specific decisions or in general (s 5(5)).

(a) Co-ordinate

The concept "co-ordinate" cannot be equated to "control or given direction to".  The intention
of the previous legislature was precisely to remove the A-Gs from the control of the executive.
The event of seven free-ranging A-Gs was presumably foreseen and a limited power of co-
ordinating their functioning was thus expressly entrusted to the Minister.



(b) Request information

The request of information can be an important measure of exerting some pressure on an A-G.
However, when information is given, the Minister has not power to act thereupon.

2. CRITIQUE OF THE PRESENT LAW

The present position of the A-G is open to three major criticisms.  One, thus far the accountability
of the A-Gs to Parliament seems superficial.  Two, the Executive has no say in formulating general
prosecutorial policy.  Three, the devolution of the power to prosecute to seven A-Gs undercuts the
notion that the administration of justice is a national competency.

2.1   ACCOUNTABILITY TO PARLIAMENT

On the basis of the Annual Reports submitted in 1994 it is clear that the AGs were not answerable
in any meaningful way to Parliament.  They did not disclose their activities which would have called
for answers: the effectiveness of their performance (conviction rate and the length of delays) or the
policy decisions.  There are extensive and comprehensive instructions issued every year by the
various A-Gs.  The appropriateness of the standing instructions, and whether they should be made
public, are certainly questions that Parliament should and could have debated.  Instead of providing
important information, the Reports became persuasive pleas for more staff and better
accommodation.

Much greater accountability can be ensured in the future, if the AG are called as witnesses by the
Select Committee on Justice.  There they could be probed for more information about how they
executed their task.  The shortcoming of this style of accountability is that it occurs once a year.
Often the interest in a particular decision has waned more than a year after the event.

Even if these avenues of accountability be fully explored, Parliament perform only a monitoring
function and cannot formulate prosecutorial policy.  As Gladstone once put it: "Parliament's
function is not to govern the country but to call into account those who do govern it.”2  This
important task should rightly be performed by the executive.

2.2. EXECUTIVE FORMULATION OF POLICY

Central to the prosecutorial function is discretion.  The AG exercises his or her discretion both with
regard to particular cases and in general by laying down prosecutorial policy.  Prosecutorial policy
has important implications for the rule of law for where an AG declines to prosecute even though
there is a prima facie case, he or she suspends the operation of the criminal law.  The question is
then how this discretion should be exercised and who should control it.

The primary purpose of the 1992 Act was to insulate the prosecutorial services from executive
policy formulation, in anticipation of a democratically elected Parliament and executive.  Instead the

                                               
2 .  Quoted in Baxter Administrative Law (1984) 272.



AGs were made answerable to Parliament.  It is submitted, however, that Parliamentary
accountability is insufficient to ensure that the prosecutorial service reflects the democratic legal
order.  Parliamentary accountability operates on a reactive basis; an AG must give answers to what
he or she has done.  Short of removing an AG, Parliament cannot formulate prosecutorial policy or
enforce one.

It has been argued above that the Minister has no powers of initiating policies for the various AGs.
His or her powers are limited to achieving "co-ordination" among AGs.

These limited powers may seriously retard the development of criminal justice.  For example, if one
AG has successfully implemented a juvenile diversion programme, the Minister may be powerless
to ensure that the six other AGs also adopt such a policy.  It is unacceptable that the replication of
a successful project nation-wide can be dependent on the discretion of individual AGs.

The result is that although the AGs may now be forced by the Parliament to disclose their
prosecutorial policies, they may not be directed by the Minister either to develop new policies or
cease implementing others.  In short, the AGs remain autonomous as far as policy formulation is
concerned.  In the end they remain unaccountable because, unless their conduct can be labelled as
"misconduct", no negative consequences visit them personally for policy decisions which are found
to be unacceptable.

The only way to get harmony in the legal order is to entrust the executive with the formulation of
broad prosecutor policy.

2.3. NATIONAL COMPETENCY EXERCISED FROM A PROVINCIAL
PERSPECTIVE

The administration of justice is a national competency, for the very reason that justice must be
administered equally to all in every part of the country.  Locating the authority to prosecute in
regions which (apart from the TPD) coincide largely with provincial boundaries, will tend to
"provincialise" justice, contrary to the Constitution.  This may undercut the principle of equality
and may lead to unnecessary constitutional litigation in order to bring regional AGs into line.
Regional variation is not per se objectionable, but where individual rights are concerned a uniform
approach is required.  Unlike any other national competency which is also exercised at a provincial
level, there is no national officer which gives direction.

The position of the present AGs is unsatisfactory and serious consideration should be given in
restructuring their constitutional position.

3. MAKING THE ATTORNEYS-GENERAL RESPONSIVE AND ACCOUNTABLE

3.1. ESTABLISHING A NATIONAL ATTORNEY-GENERAL

Serious consideration should be given to establishing a national attorney-general.



From a comparative perspective, it is difficult to find an example of any country with a federal type
of constitution, where a national competency, such as justice, is exercised only at a provincial level.
In Canada, for example, where the administration of justice is a federal matter, the Minister of
Justice, who is a member of the federal cabinet and the federal Parliament, is ex officio the
Attorney-General of Canada.  The senior civil servant in charge of the Department of Justice is the
Deputy Minister of Justice (also ex officio Deputy Attorney-General).  In addition, there are
attorneys-general and deputy attorneys-general for each province.  In Australia, where justice is a
state competency, there is nevertheless a federal Attorney-General who is a member of cabinet.
Under his direction fails a federal Director of Public Prosecutions.

The problems pertaining to the devolution of prosecutorial power to seven AGs have been outlined
above.  With the powers of the Minister limited to "co-ordinating" the functions of the various A-
Gs, it will a difficult process to impose a uniform approach to crime throughout the country.  A
National A-G, with responsibility of overseeing and controlling the A-Gs at provincial level, would
be able to formulate and execute the necessary policies which will be in the national interest.  A
person removed from the localized disputes and interests could also formulate a coherent approach
to constitutional issues.

The National AG should be appointed by the President and the same eligibility criteria set out in s 2
of the Attorney-General Act could apply.

3.1 MINISTERIAL RESPONSIBILITY

It has been part and parcel of democratic governance in the Westminster tradition that the person
responsible for exercising prosecutorial power be a member of cabinet and the legislature.  Such a
person, usually called the Attorney-General, is responsible both to the executive and to the
legislature.  The importance of this constitutional position is that the responsible politician reflects
public interest as determined by the democratically elected Parliament.

The actual prosecutorial power is exercised by a Director of Public Prosecutions who performs the
task under the direction and control of the Attorney-General.  The position in South Africa before
1992, fell into this tradition, to the extent that the A-Gs fell under the control of the Minister of
Justice.

The great danger of this position is that the prosecutorial power may be abused for narrow party
political purposes.  With this fear in mind, the Commonwealth Office, when drafting constitutions
for the newly independent commonwealth countries in Africa and the Caribbean, sought to make
the prosecutorial authority totally independent of the legislature and the executive.  In a number of
these countries, these provisions have been repeal to secure ministerial responsibility.

In more recent times, after a series of corruption scandals in Canada and Australia involving the
prosecution authorities, legislative attempts have been made to safeguard against the political
manipulation of the prosecutorial function.  It is clear, however, that no complete separation of
powers was sought.  In the Australian state of Victoria which sought to give the DPP the greatest



independence, the DPP remains nevertheless "responsible to the Attorney-General [Minister of
Justice] for the due performance of his functions" (Act 98 of 1982 s 9(2)).

After legislative reforms at federal level, the Australian DPP still performs his functions and
exercise his powers "subject to such directions or guidelines as the Attorney-General [Minister of
Justice], after consultation with the Director, gives or furnishes to the Director in writing" (Act 11
3 of 1983 s 8(1)).  The principle of political control is maintained but it is made open and
accountable.  Any direction must be writing and be published in the Government Gazette at the
time it is issued or after the completion of a particular case.

The requirement of committing instructions to writing and published has the potential of making a
major contribution towards the twin goals of openness and accountability.  Moreover, it would give
effect to Constitutional Principles VI and IX in securing open and accountable administration of
justice.

4. CONSTITUTIONAL PROVISIONS

It is submitted that the final Constitution should contain the following provisions:

(a) The authority to institute criminal prosecution on behalf of the State shall vest in the
national attorney-general.

(b) The national attorney-general shall be appointed by the President and shall perform
his or her functions under the direction of the Minister of Justice.

(c) The Minister of Justice shall directed the national attorney-general in an open and
transparent manner.

(d) The jurisdiction, powers and functions, including the appointment of provincial
attorneys-general shall be regulated by law.



FRIENDS OF THE SIMON'S TOWN COASTLINE

.

16 February 1995

The Friends of the Simon's Town Coastline wish to contribute to the process of writing the New
Constitution of South Africa by giving their strong support for the retention of an environmental
clause in the Bill of Rights.

We believe that every South African has the right to an environment which is of positive and lasting
benefit to their quality of life.  As well as a clean and healthy living environment, access to the
natural environment is an important aspect of this right.  In turn, we believe that every South
African has a duty to guard this natural environment as a national asset for the enjoyment of future
generations.

We therefore urge the Constitutional Assembly to retain, and even expand, the clause in the
Interim Constitution which guarantees the quality of the environment available to the people of
South Africa.



G.B. Brundrit
Chairman



30-05-95

In this new consitition guns should not be handled.  All people who have guns licenced and
unlicenced, all those guns should be taken.  All schools of coporal punishment should be
abolished.

The goverment must make sure that there are enough schools.

NTANJANA W



13 February 1995

RENTMEESTERBELEGGINGS LIMITED

INCLUSION OF COMPETITION PRINCIPLES IN THE SOUTH AFRICAN
CONSTITUTION

We would like to express our appreciation for the open manner in which you are addressing the writing of the
new Constitution.

Some of the imbalances in the South African economy are due to distortion of market forces brought about
by legislation that ensured certain monopolies as well as State financial assistance, especially to State
enterprises.  This has deprived the normal development and growth of the private sector in the past.

We would like to recommend that competition and deregulation principles be embodied in the new
Constitution as motivated in the letter to the Standing Committee for Trade and Finance.

J VERMOOTEN



INTERNATIONAL FELLOWSHIP OF CHRISTIAN CHURCHES
__________________________________________________________

THE RIGHT TO LIFE

We believe that human life begins at the moment of conception.  The argument that the
unborn baby is not a person until after birth when it can experience emotions, is rejected by
orthodox Christian beliefs.  This Christian belief is that the conception and birth of a child is
not an accident and does not go unnoticed by God.

*We believe very strongly that a foetus has "rights", which are co-equal with that of the
mother.  This, of course, is a most critical point of the debate - when is a foetus a living
person?

However, if life is not present in the mother's womb at even the earliest stage of pregnancy,
then what is it that must be killed, lest it continues to grow?

And if the life is not human, of what species is it?

*Further we cannot support the notion that the woman, only, has the sole right to decide
what to do with a so-called "unwanted pregnancy".  Pregnancy is not some mysterious thing
- it is the result of two people engaging in sex and unless they are both mentally deficient
they know that there is a possibility of the woman becoming pregnant.

*As a church we regard abortion as a serious violation of human rights and contradiction of
the most essential value in our society - the family.  Some feminist movements choose to
major on the issue of women's rights, regarding their own bodies, however, few are prepared
to speak up for the rights of the unborn child.

*The female responsibility for what she does with her body needs to be taken into account
before engaging in sex.  When a woman willingly engages in the sex act she is aware that she
is running the risk of falling pregnant and therefore is co-responsible for the foetus.  The
male, too, shares this responsibility to the unborn child.

*We cannot support abortion as a means of birth control.  In our opinion it is demeaning to
womanhood.  It may also lead to emotional guilt later in life.  There are other, better, ways
of birth control available.

*Abortion is a symptom of a greater social need, which is to teach people about the sanctity
of sex in marriage and of the responsibility of having children.  Sadly, people often engage in
random sex, simply to satisfy their lusts.

It is sad that abortion is seen as a solution for promiscuous living.  We believe that the
lobbyists for abortion are taking a defeatist attitude regarding the moral fibre of our society.

This defeatist attitude only compounds the problems of society instead of taking a positive
step towards educating people to abstain from sex outside of marriage and maintain the value
of the family.



Instead of using abortion to dispose of unwanted children, we should be educating young
people about the sacredness and responsibility of sex.

It is our perception that the male is often the one responsible for pressuring women to resort
to abortions and young males need to be taught respect for the noble virtues and rights of
women.

Diedrich Bonhoeffer, the German scholar, had this to say on abortion in his book on
"Ethics":

"Destruction of the embryo in the mother's womb is a violation of the right to live which God
has bestowed upon this nascent life.  To raise the question whether we are here concerned
already with a human being or not, is merely to confuse the issue.  The simple fact is that
God certainly intended to create a human being and that this nascent human being is
deliberately deprived of life.  And that is nothing but murder."

John Calvin, the famous Reformer, had this to say on abortion:

"The foetus carried in the mother's womb is already a man; and it is quite unnatural that a life
is destroyed of one who has not yet seen its enjoyment.  For it seems more unworthy that a
man is killed in his home rather than in his field because for each man his home is his safest
refuge.  How much more abominable ought it to be considered to kill a foetus in the womb
who has not yet been brought into the light."

CONCLUSION:

We acknowledge that morality cannot be directly legislated by law, however, the total lack of
good and wise laws which could enhance morality, would suggest that the laws of the nation
were biased towards immoral living standards.

We believe it is the duty of the Constitution to encourage morality and family values which
have proven to be the backbone of all good societies.

It is our belief that most South Africans are not in favour of abortion.  We base this view on
the deep religious roots that run through our nation.

Therefore, the Right to Life should include the unborn child.

Therefore, the Right to Life should include the unborn child.

EQUALITY AND GAY RIGHTS

We see the inclusion of the words "sexual orientation" in the present Draft Bill of Human
Rights as an attempt to entrench: "Gay Rights".

We believe that other sections of the Bill of Rights provide adequate protection for
homosexuals and lesbians within our society.



For example, "Freedom of Expression", "Freedom of Association", "Privacy", "Human
Dignity" and in the "Equality" section, which already contains the words "... unfairly
discriminated against ..."

We believe that the special protection that Gays seek under a Bill of Rights would only
expose them further as "victims".

The aim of a Bill of Rights is, in our understanding, a way of guaranteeing certain freedoms.
But those freedoms often have a cost.  Campaigns to assist people in being treated like
others have a way of backfiring.

Instead of merging into the rest of society, minorities are not only marked as "different", but
are forever seen as "victims" begging for their rights.

There is also, in our opinion, a false assumption that full equality of Gays can only be
accomplished by designating them as "victims".  Their claim, it seems, is that they are
discriminated against by society.

This is debatable because of the following reasons:

*Homosexuals and lesbians do not, generally, suffer any discernible economic deprivation
and already operate in all levels of South African society.

*They are not deprived of education.

*They have equal access to jobs.

In fact, we may be surprised to find that homosexuals are not only well educated, but
probably better educated than the general population.  Certainly not the marks of an
oppressed minority!

Mr Andrew Sullivan, the gay editor of the American magazine "New Republic", has noted
that no "cumulative effect of deprivation" takes place with homosexuals comparable to the
"gradual immiseration" of a deprived ethnic group, because EACH GENERATION OF
HOMOSEXUALS BEGINS LIFE AFRESH IN HETEROSEXUAL FAMILIES.

Our point is that Gays are not oppressed in our society, not deprived of economic
advancement.

The Gay Movement, unfortunately, chooses to display itself as a "victim" and a so-called
deprived minority because of their sexual and moral lifestyle, which they deliberately flaunt in
public.

It is not simply their sexual behaviour which is objectionable to many people, but the
behaviour and attitude of some militant Gays that offends many people in the greater society
of South Africa.

A person's sexual preferences are not normally displayed in public.  In all normal societies
they are contained within the four walls of the bedroom!



2.  GAY ADOPTIONS:

The natural family throughout history has been male and female.  Children deprived, through
death or divorce of one parent, generally, suffer some form of deprivation in their
development.  This may not be evident until much later in life.

Most people who suffered the loss of a parent when interviewed later on as adults, readily
admit that they missed either the presence of the mother or father.

To allow homosexuals or lesbians to adopt children is wrong for the following reasons:

*It is unnatural and goes against the cumulative historical evidence that the best family unit
consists of father and mother.

*It contradicts the normal sexual behaviour expected of a married couple and can have a
confusing effect upon an adopted child.

*The demand by Gays for adoption rights may gave a very sinister motivation generating a
new "Gay Race".  Because Gays cannot procreate the only way in which they can enlarge
their community is to attempt to programme young children, through adoption, into a Gay
lifestyle.

The current section on "Children" says "parental care" and that means in all normal societies
fathers and mothers.

Further, the same section stresses that all decisions made on behalf of a child should serve
the best interests of the child.  The introduction of a child into the dubious world of
homosexuality surely would not be in the best interests of a child who may already be
suffering from trauma?

DEATH PENALTY

We believe that the Death Penalty should be retained.

However, it should only be imposed for the most awful of all crimes, murder, and then only
when the guilty person has been clearly and unmistakingly identified as the perpetrator of the
deed.

By murder we mean the premeditated plotting to kill another person, or by the wilful killing
of another person while carrying out a crime.

When circumstantial evidence is the only pointer to the guilt of a person, then life
imprisonment should be the penalty.

We believe that the death penalty should be used in the cases of High Treason.



We do not see a contradiction with the "Right to Life" clause in the Bill of Rights because
when a person wilfully breaks the Rule of Law they forfeit their protection by a Bill of
Rights.

It is up to the State to maintain the value and dignity for life and to protect its citizens from
those who wilfully break the laws of the land.

This does not mean that criminals should be abused or mistreated, but their "rights" are
strictly controlled and limited by the judicial and criminal laws of the country.

CHURCH AND STATE

HOW THE ROLE OF THE CHURCH DIFFERS FROM THE ROLE OF THE STATE

Although God has given different roles to the Church and to the State, both are accountable
to Him and for this reason we strongly recommend that the preamble to the Constitution
retain the words "in humble submission to Almighty God..."

Other points which we would like to make are:

1 . The CHURCH'S responsibility is to spread its message and have reasonable access to
anyone who is willing to listen to its message.

In addition to its spiritual ministry, the Church must be free to exercise a social
function, providing relief to the poor, needy and the sick.

The Church should not only train its people concerning their spiritual duties, but also
train them to apply Christian ethics to all areas of life - including civil government,
education, economics and law.

The Church should be the moral conscience of the Government, calling it to account
to the people when it misses the mark.

2. The essential function of the STATE is to:

*Protect its citizens by punishing evildoers and commanding honest citizens.

*Maintain a limited defence force to protect its citizens from foreign aggression.

*Maintain an impartial judicial system, including a police service, to protect its
citizens from crime.

In addition it must protect society from monopolistic practices and from those who would
inflame and exploit man's lower nature for commercial gain.

While the State cannot make wicked men good, it has the responsibility to create the
conditions in which good can flourish.  This may be achieved, in part, by restraining man's
lower nature through strictly limiting access to pornography, prostitution, gambling, habit-
forming drugs et cetera.



SPECIFIC AREAS OF CO-OPERATION

* Education, Health and Social Welfare

Education, health care and welfare, as well as the provision of housing and
employment are not solely governmental responsibilities, but that of the family, of
society and of the Church.

The role of the Government is to act as a facilitator to ensure the smooth operation
of schools, hospitals and social welfare programmes, including housing and
employment projects.

The Government's responsibility is to ensure that certain standards are maintained in
the welfare area and that safety and health regulations are maintained in commerce,
industry and medical facilities.

* Peace and Reconciliation

The role of the Church in society is to promote peace and reconciliation and as such
is always available as a mediator in the affairs of the nation.

* Disaster and Relief Actions

The Church, because of its inherent concern and close contact with people at
grassroots, is an able facilitator in times of national crisis because of its ability to
network swiftly with churches across the nation.

ADDITIONAL COMMENTS

* Free Market System

The free market system should be protected and encouraged, but raw capitalism
should be discouraged as it tends to materialism, lack of concern for workers and
society.  Voluntary socialism should be encouraged in helping the orphan, widow,
etc.

* Democracy

People should have a say in their Government and if the form of government is
republican (limited government, Bill of Rights, separation of powers) this is the best
option available.

* Governmental Intervention

This should be as limited as possible.  Government's role is to maintain a level playing
field.  Where government becomes the provider, individuals will tend to laziness and
not pursue their purpose in life.



PORNOGRAPHY AND FREEDOM OF SPEECH

We wish to state that the issue of censorship is not simply the issue of freedom of speech, but
contains within it the matter of morality.  And morality cannot be decided by a simple show
of hands.  When a publication deliberately publishes lies and defamation it cannot hide behind
the cloak of "freedom of speech".  It oversteps the mark of reasonable behaviour and
morality by printing lies and is subject to the law.

We suggest that some of the new ideas coming into our society and which seek
constitutional approval, could in fact, mean that lawmakers allow legislation in favour of the
peculiar moral choices of some minorities.  These moral choices are not necessarily in line
with the normal values and standards of South Africa's larger society.

Our Bill of Rights, correctly, should afford protection to minority groups from unfair
prejudices, but the majority, after all, should not be dominated by the whims of smaller
groups, who attempt to manipulate the publications law so as to impose their value system
on the majority.

Therefore, although respecting "Freedom of Expression" as it is in Chapter 3 of the
Constitution we would suggest that this should be balanced against "Human Dignity" as
expressed in item 10 in Chapter 3.

South Africans are a religious people and the value system of Christians, Muslims and others
are in fact, the appreciated norms of our people.  Uncontrolled sexual freedom as expressed
in many books/magazines, videos and films is, in fact, offensive to the larger part of our
society.

We feel strongly that some publications and films/videos demean people and bring disrespect
to God's creation.

Pornography most often portrays women simply as sex objects, provided for the lustful
gratification of men.  It often portrays men as animalistic, driven by raging physical lusts.
The God-given gift of sex is degraded and the love and joy of sexual happiness, which should
be experienced in marriage, is debased.

Outright bans should be placed on any publication or film that sexually exploited children
under 1 8 years of age.

Therefore, while respecting the freedom of expression, and the desire of some to have access
to dubious erotica we would urge a very strict control of the distribution of pornographic
material.

ETHNIC/RACIAL SLANDER

Media which expressly set out to promote ethnic or racial hatred should be severely censored
to the degree that the publication or film would make no sense and would be withdrawn.
Outright banning could be considered in some cases.



FAMILY RIGHTS

MOTIVATION:

The primary building block in society is the family.  In South Africa the family unit has been
seriously disrupted by the Apartheid system.

Because of the primary importance of the family unit and of the need to restore the dignity
and its importance in society we believe a section on the family should be included in the Bill
of Rights.

The Bill of Rights includes a section on children and we find it strange that the basic parental
rights are not specified in the Bill.

We fully support the rights of children not to be abused or exploited.  However, the
exclusion of primary parental rights appears to give children potentially greater rights than
their parents.

To rectify this and to enshrine the inherent value of the family unit in our nation we urge that
a section be included in the Bill of Rights.

The following is a suggestion for inclusion:

FAMILY:

Parents have the primary right and responsibility to nurture, protect and prepare their
offspring for a meaningful contribution to society.

EDUCATION IN THE CONSTITUTION

1. The right to freedom of conscience, religion, thought, belief and public opinion, and
the right to academic freedom are to be condemned.  A clause precluding the
infringement of the rights of others through the exercise of this right is essential.

2. The right to basic education and equal access is commendable.

3. Instruction in the language of choice is a commendable ideal, and the practicable
clause provides a balance here.

4. Freedom to establish educational institutions based on common culture, language or
religion is a commendable clause.

5. In general, responsibility for schools falls at the provincial level.  The more local the
control of schools, the more commendable.  If the province was empowered to
facilitate parental control of schools this would be a more ideal role.

6. National government sets standards in schools nationally and this will be construed to
mean a national core curriculum.   In addition, funds are allocated from central



government and control over schools will be exercised in this way.  Distribution of
funds equitably to public and private schools should be guaranteed.  Independent
bodies should be the ones to test the standards of schools or pupils, irrespective of
curriculum.  Mathematics and language skills can be tested apart from curriculum to
establish basic competence for life or tertiary education.

7. Local government should ensure access to schools through roads and policing.
These are legitimate co-operative and police-power functions.

8. School management should not be altered without negotiation, but ultimately the
national government must exercise its power in implementing the constitution

9. The clause which guarantees freedom of sexual orientation in the constitution does
not specifically refer to education but will become an issue in the appointment of
teachers.  This "right" will undermine the family values that are essential to a vital
nation, especially if homosexuals are permitted to transmit their values in our schools.

10. The primacy of parental control over children should be enshrined in the constitution,
with the state empowered to intervene in very specific and limited situations where
parents are abusing their responsibility, and in the interests of the child.  The role of
family authority in a strong nation is paramount.  It should be a stated goal of
government to strengthen the family.

Francois du Plessis
Public Relations



As the largest animal welfare organisation in South Africa representing 111 SPCA's we make representation on
behalf of not only our member Societies, but the general public to incorporate the following statement in the
Constitution and in so doing, giving animals rights.

All persons have the duty to ensure that all living creatures are treated in a compassionate, dignified and
respectful manner, without the infliction of stress or suffering, and that they are able to satisfy their basic needs
and natural and instinctual behaviour.

We also request that urgent consideration be given to keeping all animal legislation with National and not
Regional Government.

Specific legislation we refer to is the Animals Protection Act No 71 of 1962 and the Performing Animals
Protection Act No 24 of 1935 - including amendments and regulations.

Thanking you.

Marcelle Meredith (Mrs)
Executive Director



19 February 1995

CONSTITUTIONAL CHANGES

Regrettably, I have to admit that I do not trust that any of the logical proposals made will be
contained in the final Constitution.  However, I would be failing in my duty if I did not commu-
nicate some suggestions on behalf of my organisation.

1. Death Penalty

Our organisation suggests that the death penalty be retained, and not only for the murder of
members of the police, but also for the heinous crimes of rape, aggravated assault, and of course,
murder.  We believe that the rights of victims will be best served in this fashion.

The penalty for the selling of drugs should be drastically increased, with the provision of drugs to
minors being viewed as an aggravating circumstance, possibly leading to the imposition of a capital
sentence.  The use of drugs should be decriminalised as here we are dealing with victims who need
assistance and not incarceration.

2. Freedom of speech

There can be no compromise on the freedom of speech.  Either it exists or it doesn't.  But the
protection of minors from the insidious pornography of violence and explicit sex is an important
qualifying factor.  Therefore, a publisher may publish what he (used in the generic sense) wants to
but the right to sell is limited by rules (material may only be bought from specific bookshops; films
may only be viewed at specific cinemas, and so on.

3. Discrimination

our members feel that the Constitution should specifically address the issue of discrimination on the
grounds of gender, sex, race, religion, political affiliation.  In all walks of life, discrimination on
these grounds should be attacked.  Furthermore, the issue of age discrimination in the workplace
should also be addressed and excluding someone from a job on the grounds of age should be
outlawed.  If we want our society to be reconstructed, merit and merit alone will have to prevail.

4. Freedom of association

People should be allowed to associate with each other freely and without fear of sanction.

5. Education

Children should be afforded an education in their mother tongues.  This should be enshrined in the
Constitution.  Schools teaching in these mother tongues should not have to endure the negative
sanctions of a government which wants to force them into a certain direction because of political
motivations.



6. Powers of provinces

The provinces should be as autonomous as possible so that the will of the people in the region can
be exercised.  The powers of the central government should be diluted.

7. Taxation

It should become a clause in the Constitution that the total tax levied on a citizen of this country
should not exceed 35%.  Here we include local, regional and national taxes as well as excise duties
paid on fuel.  We exclude the excise duties on alcohol and tobacco, however.  In substantiation for
this clause, we feel that the uncontrolled access to public money is unacceptable.  Whenever
politicians feel the financial pinch they allot more money to themselves without consideration of the
effects on the citizens who have to pay the tax bill.  Limit taxation.

PROFESSOR J E NEL
PRESIDENT: INTERNATIONAL GOJU KARATE FEDERATION



[Editor’s note: document’s spelling retained as is]

OFFICE OF THE GRAND TRUE VIGILANT SECRETARY
Uitenhage

CONSTITUTIONAL,
20 January 1995 ASSEMBLY

At the 120th annual general conference of the Midland Grand Temple held in
Graaff-Reinet from 2nd to 8th January 1995 the misdiminures of alcohol and drug
abuse were discussed extensively.  We, the abovementioned anti-liquor and drug
association are extremely worried about the ever increasing alcohol and drug abuse
in South Africa.  Many alcohol and drug related incidents like murder, rape, assault
and various others are being problematic issues in our communities.  We feel deeply
concerned about the escalating alcohol trade and the increasing drug influx and
violence rate in our midst.  Never before has, South-Africa been riddled with such
horrible crimes committed under the influence of alcohol and drugs as is the case
now-adays.  As a result of this discussion I have been given the mandate to send to
you our submission,and contribution to the constitution which is also our
democratic right as citizens of South Africa to help write.

I have been instructed to send in the following submission:-

1. We the (I.O.T.T.) which is a teetotalitarian body thriving on the teachings of
the Bible abhor the manufacture and
abuse of alcoholic beverages in all its forms.  We wich to request you to revise
and repeal all liquor legislation contained in the constitution.

2. The main cause of violence and instability in our country
is the open liquor trade.  Kindly abolish all laws permitting individuals in our
townships to run Taverns and also the ill fated malpractise of illegal shebeens
to join the Taverners Association to protect themselves against prosecution.

3..12

7
7 3. Apply more stringent rules against members of the SAP who put a blemish

on the good reputation of honest and sincere members of the force by
visiting Taverns and Shebeens in
their off duty hours.  This practice tends to lower the respect of the public
for the SAPD and crimminals are inclined to resist arrest by such individuals.

4. We are wholeheartedly against the erection of public liquor stores and the
granting of liquor licences for this purpose



to any citizen in our townships.  Please have these tokens of iniquity
removed as soon as possible.

5. Let us strive for the building up of a sober nation by removing the barriers
obstructing our goal.

6. Apply more stricker legislation against drug addicts and
smuglers.  Hit them hard so that they will hestitate to repeat this
malpractice if once caught.

7. We also lay stress on the Sub-theme on Security apparatus namely "-
Conduct in the National Interest".

We also wish to have the entfrenched Bill of Rights to be
revised.  The law in this case only makes provision for the protection of the
crimminal and the victim is left defenceless for the crimminal to repeat his
assult on him/ her.

We pray that this contribution will be noted carefully.

J J  KEITH-BANDATH

G.T.V. Secretary:



HIGHWAY CHRISTIAN ACADEMY

Please find outlined below, our concerns and submissions to the Constitutional Assembly,

1 The following words should be included in the Pre-amble to the Constitution.
"In humble submission to Almighty God who is the judge over all the universe, and whose principles we uphold, we, 
the people of South Africa declare that ..........................

2. The following words should be included in the Pre-amble to the Bill of Rights:
"All human beings are created equal in that they are endowed by the Creator with equal dignity and inalienable rights.  It
is not the prerogative of the government either to grant or to withhold them.  The Government is ordained by God to
preserve  these rights, to establish justice and to maintain peace and order within the framework of God's moral
standards.'

3, The submission of proposal H by the A N C that South Africa shall be a “secular state"  is conflict with the wishes of the
overwhelming majority of the overwhelming majority of the electorate.

4. The constitution shall recognise that national morality can prevail only through the recognition and upholding of
religious principles.  The state has spiritual accountability and is not secularistic.

5. Notwithstanding paragraph 4, the constitution shall provide for the separation of church and state whilst recognizing that
the church may challenge the state if it falls short of its divinely ordained responsibilities.

6, The constitution shall provide for religious freedom both in belief and practice and for the autonomy of religious bodies
over their theological and ecclesiastical affairs.

7. In consequence of paragraph 6 there shall be no established state religion nor a state Department of Religion.

8. The right to freedom of thought, conscience, belief and religious practice includes the right

Grow in grace, and in knowledge
2 Peter 3.18

to change ones religion or belief or practice, and the freedom to disseminate ones religious beliefs either
alone, or in community with others, in public or private.

9. Religious commodities shall be entitled to establish and maintain their own educational institutions at 
all levels.  Such institutions shall have the right to financial support by the side provided that they 
comply with recognized academic norms.

10. The constitution shall recognize that respect for human rights depends both on the rule of law and on 
moral and spiritual values.

11. In article eight (2) of chapter three of the Interim Constitution the words "Sex" and



“sexual orientation” should be deleted in the new constitution.  The word “gender”
provides complete protection against discrimination in this context.

12, If a clause such as "sexual orientation" is included in the constitution, citizens young and old, will not be
protected from abuses such as paedophilia, bestiality, necrophilia, sadomasochism, sodomy and other 
unnatural, abnormal and immoral activities, contrary to natural and biblical law and the created order.

13. Freedom of expression (article 15 in the Interim Constitution) must be defined in the new constitution 
by those internationally recognized limitations which protect the individual from denigration, invasion 
of privacy and corruption of minors.

14. The new constitution will provide for the freedom from exposure to violence, pornography, obscene 
and offensive material on the media.

15, The right to equality will ensure respect for women which, may not he undermined by degrading 
pornographic publications.

16. The right of children to a healthy environment will be defined to include physical, moral and spiritual 
spheres.

17. The sanctity of human life shall be recognized from the moment of conception,

18. The right of every person to have his / her life respected shall be protected by the law from the 
moment of conception.

19. The constitution will affirm that there can be no human rights without accompanying, responsibilities.

D C BARNARD
PRINCIPAL



16 February 1995

SUBMISSION BY THE JOHANNESBURG STOCK EXCHANGE ON THE ROLE OF THE FINANCIAL
SERVICES BOARD WITHIN THE SOUTH AFRICAN FINANCIAL SERVICES INDUSTRY

1 Introduction

1.1 In the light of current deliberations within Theme Committee Six of the Constitutional
Assembly on the constitutional role of, inter alia, institutions within the financial services
industry, the Johannesburg Stock Exchange ("the JSE") wishes to place on record its views on
the role of the Financial Services Board ("The FSB"). This submission is prompted, partly, by
reported representations made by Transnet Limited that the independence and responsibilities
of banking and financial market supervisors such as the South African Reserve Bank ("the
Reserve Bank") and the FSB should be protected under the Constitution (Business Day, 10
February 1995).

1.2 While the JSE does not express any views on the position of the Reserve Bank, it wishes to
place on record its opposition to any suggestion of constitutionally entrenching the existing
position of the FSB.

· The genesis of the FSB

2.1 Under the Financial Services Board Act, 1990 ("the FSB Act"), the FSB is the principal
regulator of the financial services industry in South Africa.  This includes all South
Africa's financial markets, the insurance, pension fund and unit trust industries.        The
FSB was established pursuant to the 1989 recommendations of the Van der Horst
Committee of inquiry commissioned by the then Minister of Finance ("the Van der Horst
Committee").

2.2 The Van der Horst Committee was appointed to investigate the creation of a new
financial services regulator in view of deficiencies in the then regulatory body, the
Financial Institutions Office ("the FIO").  The FIO had been established in 1956 as a
branch of the Department of Finance and was responsible for the implementation of all
public policy and legislation concerning financial institutions.  The Minister of Finance
("the Minister"), however, was responsible for the formation of all such policy and all
legislation.  The problems of the FIO had been found by an earlier commission of



enquiry to have been caused, in the main, by its inability to obtain and retain trained and
professional staff owing to uncompetitive public service levels of remuneration.

2.3 The Van der Horst Committee found that in order to resolve the staff problems of the
FIO it was necessary to remove the FIO from the civil service and establish a statutory
body with the power to employ officers and employees at market related reumuneration
packages.

3 The FSB's Involvement in policy making

3. i Despite this limited aim, the FSB Act created a body which, in addition to administering
financial services legislation (as the FIO had done previously), also acquired significant
powers with respect to policy making which previously had been the exclusive province
of the Minister.  The interposition of the FSB between the Minister and the financial
services industry in relation to policy issues and in many cases the substitution of the
FSB for the Minister, has caused uncertainty about the role and function of the various
participants involved in regulation and has led to serious problems in practice.  An
attempt to ameliorate this situation was made in 1993 by the creation of the Policy Board
for Financial Services and Regulation ("the Policy Board"), which contains
representatives from industry and the FSB, and advised the Minister on policy matters.
The Policy Board was established following the de Kock and Melamet Committee reports
into the regulation of the financial services industry.

3.2 In addition to its increasing influence in policy making, the FSB has likewise, since its
establishment, become increasingly independent of govermnent control.  The FSB has ceased to
be dependent on public funding and is now funded entirely from levies on the financial services
industry.  Initial government controls such as the Ministerial authorisation of staff salaries and
approval of the rates of levy have now been removed.  In 1992 an unsuccessful attempt was made
to remove the requirement of audit by the Auditor-General.   In 1993 proposals to amend the FSB
Act were made to transfer certain powers in financial services legislation from the Minister to the
FSB.  By proposing the transfer of such powers, instead of the usual delegation of such powers,
the Minister's final responsibility and authority to control the exercise of delegated powers would
have been excluded.  This move, however, was ultimately unsuccessful after vigorous objections
from, inter alia, the JSE and the Life Offices Association of South Africa.

3.3 The JSE is concerned that despite the laudable, initial motivation of establishing the FSB as the
equivalent of the FIO outside the civil service, South Africa is increasingly faced with the
situation where ultimate Ministerial control is replaced by "privatised" financial regulation.

3.4 In the JSE's view, privatised regulation is untenable for the following reasons:

3.4.1 the regulation of any activity as a matter of public policy is a State
function and it is unrealistic to suggest that such policy can be "de-po,liticised".
It must remain within the control of the government of the day.  In a multi-party
democracy one may expect   public policy to be dynamic, but it is always the
province of the Executive and cannot be left to the permanent bureaucracy,



whether this is based at the State department or quasi-goverrnnent organisation
level;

3.4.2 the creation of legislation to give substance to public policy is the
perogative of Parliament, while the administration of legislation is the function
of the Executive.  Whatever collaboration there may be between the public and
private sectors in the practical application of legislation, the essential
responsibility rests with, and cannot be delegated by the Ministry in this case,
the Minister of Finance.  The offices and structures established under financial
services legislation must ultimately account to the Minister (and through the
Minister to Parliament) for their actions;

3.4.3           in other countries, the same philosophy has been  adopted and while
there are some other cases of a quasi-private body which finances and staffs the
exercise of the regulatory power (Australia for example), the regulatory power
itself is retained in the separate specific laws which embody the public policy of
control over the particular activities concerned;

3.4.4           when applying his mind to a matter of policy the
Registrar will of necessity limit his frame of reference to the impact on the
financial markets.  The Minister will on the other hand take into account broader
issues such as the impact on the national reserves, tax inequalities, etc.

4 Conclusion

4.1. In the JSE's view, an argument in favour of the constitutional independence of the FSB
should not be accepted.  We believe that a return should be made to the situation where
the FSB, as the office responsible for the supervision of financial legislation, should
again fall under the direct control of the Minister. This would improve
cost-effectiveness and co-ordination between the State regulatory bodies and respresents
a return to basic principles of Ministerial accountability and sound constitutional
government.

4.2              The JSE is accordingly of the view that, rather than constitutionally
entrenching the independence of the FSB, the FSB Act itself needs to be amended 'to
bring the FSB once more under the direct control of the Minister of Finance.

R C Andersen
EXECUTIVE PRESIDENT



22 February 1995

CONSTITUTIONAL COMMITMENT TOWARDS A DEMILITARISED SOCIETY

Economists Allied for Arms Reduction (ECAAR) was established in the United States in 1989, and now has
affiliates in France, Japan, Canada, Israel, Holland, Chile and Australia.  It is intended to launch a South
African affiliate later this year as a project of the University of Cape Town's Institute for Conflict Resolution.

ECAAR trustees include eight Nobel Prize laureates, amongst them former President Oscar Arias Sanchez of
Costa Rica, who was the recipient of the 1987 Nobel Peace Prize.  Although not a trustee, Archbishop Tutu
has been associated with ECAAR for some years, and it is through this connection that the undersigned has
been mandated to establish ECAAR South Africa.  A general letter of introduction from Archbishop Tutu is
appended hereto.

At its synods of 1990 and 1993, the Anglican Diocese of Cape Town resolved to call upon the (then)
Government, the African National Congress and other parties to constitutional negotiations to incorporate
provisions in the post-apartheid constitution committing South Africa to a demilitarised society, and effected
by:

a. the phased disbandment of the South African Defence Force, Umkonto we Sizwe and other
military and paramilitary units, and their absorption (where appropriate) into a civil police force.

b. the abolition of conscription, including the cadet system.

c. steps to ensure that no member of the national defence force or the civil police is a member of,
holds office in, is affiliated to, or in any way takes part in, the activities of any political party or
organisation with political aims or functions.

d. dissolution of Armscor and other companies existent for the manufacture of weaponry and war
materials, and/or their transformation to peaceful purposes.

Subsequently, the Anglican Bishops on 9 September 1994 reiterated the Church's opposition to South
Africa's involvement in the manufacture and sale of weapons.  They declared:

We are particularly alarmed at the continuing sale of African countries and overseas, and we condemn
the declared intention of the industry to double exports.  This policy is obscene.  We call upon the



Cabinet to end immediately the authorisation of arms exports and we pledge ourselves to campaign to
this end until we achieve a ban on the selling of weapons outside South Africa.

The arguments presented by Armscor that it intends to increase its exports of weaponry to create jobs
and to earn foreign exchange are economically fallacious.  It is widely believed that the armaments
business is a dirty but, nonetheless, lucrative business.  This is erroneous.

True, it is a dirty and corrupt business.  It is however, a capital rather than labour intensive industry
which depends upon heavy taxpayer subsidies, thus diverting expenditure from social priorities of the
Reconstruction and Development Programme such as housing, education and health services.

Our democratic South Africa has been embarrassed by revelations that Armscor  supplied some of the
weaponry used in the appalling genocide in Rwanda and in the Sudanese civil  war, and that AK-47s
imported from China to equip Unite and Renamo have also been exported to Lebanon/Yemen.  This
trade ill-fits with our international commitments to the promotion of human rights.

The undersigned has been nominated by Archbishop Tutu to make representations to the Cameron
Commission, and on behalf of the Anglican Church he has renewed its call that all exports of
weaponry from South Africa should immediately be prohibited and that the armaments industry should
rapidly be disbanded.

Closely related to the matter of the armaments industry is the issue of a constitutionally demilitarised
society.  Sovereign nations, historically, have defended their independence through their armed forces.
Contemporary thinking realises however, that the greatest risks to national security stem not from
military cross-border attack, but from domestic human poverty.

This is particularly true of South Africa.  Given the heavily militarised and violent nature of the
apartheid regime, it is imperative to repudiate the past and to assert a new morality of good
neighbourliness, mutual respect and reliance upon international law.

Our African continent is shamed by the atrocities committed by military dictatorships and their abuse
of human rights.  Although militarily insignificant the armed forces, while consuming inordinate
proportions of national resources, have proved far too inclined towards military intervention in
government.

If democracy is to be assured in South Africa, there is need both to address the issues of poverty and
drastically to limit the role of the military.  Obviously South Africa requires efficient and respected
police/civil defence and coastguard/sea rescue services, but it is increasingly questionable whether the
country does, in fact, require an army, an airforce or a navy.



Why, for instance, should South Africa spend up to R3,5 billion on four corvettes for the Navy and
R6,5 billion on the Cheetah C fighter aircraft programme for the Air Force?  Even military and naval
strategists agree that there is no conceivable military threat to South Africa.  Yet such expenditures
financially negate the country's ability to address the priorities of the Reconstruction and Development
Programme.

It is absurd to consider that we could be threatened and/or attacked by any of our neighbouring
countries.  These countries, given the past, still however have reason to fear South Africa.  Their
consequent expenditures on armaments undermine their ability to address the issues of poverty which
so afflict our continent.

The previous government squandered an estimated R130 billion on military expenditure to defend
apartheid.  This wastage of national resources proved utterly to no avail in defending apartheid, except
that the country is now saddled with an enormous national debt of approximately R220 billion.

Amongst the other disastrous legacies of the apartheid era is the violence which afflicts our society.
This must be addressed and remedied if the Hope of our liberation is to be attained in a peaceful and
prosperous society.

We, in South Africa, have a opportunity to make a unique contribution to the constitutional evolution
of the international community of nations, and to international law.  We are, in terms of the
constitutional principles, committed to the promotion of human rights and to the peaceful resolution of
international conflicts.  The maintenance of armed forces contradict those commitments for they signal
that conflicts, both domestic and foreign, will be resolved by violence.

The central American country of Costa Rice abolished its army some years ago and Panama has
recently followed its example.  That region of the world has been historically notorious for military
dictatorships and economic stagnation.  The experience of Costa Rica, in sharp contrast to its
neighbouring countries, is that of both vibrant democracy and economic prosperity.  ECAAR is
presently investigating the economic and other benefits of the Costa Rican experience and the world
applicability of demilitarisation.

As mentioned, a South African chapter of ECAAR will be established this year.  We commend for
your consideration a constitutional commitment towards a demilitarised society in South Africa, the
abolition of the armed forces and this country's furtherance of human rights throughout the
international community.  I would greatly value an invitation to make further submissions to you.
May God bless you in your deliberations.



Terry Crawford-Browne

TO WHOM IT MAY CONCERN.....

I have known Mr T Crawford-Browne well since 1986 when I became Archbishop of  Cape Town.
He was for a while Regional Manager of Nedbank's Western Cape Treasury Department and therefore
knew a great deal about foreign trade practices and their impact on the South African economy.

Consequently when our church was looking for a non violent strategy to end apartheid he was
instrumental in helping us to identify especially financial sanctions as likely to be the most effective
instrument.  He helped us to think through the whole issue of sanctions and disinvestment.  We are
thrilled that sanctions have helped to bring to birth the new South Africa.

At present we are involved in the whole issue of the arms trade and the role of South Africa's Armscor
in the whole sorry business. He was our church's representative at a recent church sponsored
conference on Regional Security, Reconstruction and Development. I asked him to represent us before
the Cameron Commission which is investigating Armscor. He is very knowledgeable but would value
all the help he can get to procure all the evidence available relating to Armscor and this information is
vital for our campaign.

I hope you would be willing to assist him in his quest

Desmond Tutu



THE WOODSHOP

CABINET MAKERS AND SHOPFITTERS

27th March 1995

On behalf of myself and the Woodshop, I submit the following proposals for inclusion in the

New Constitution:-

1. The following words should be included in the preamble to the constitution: "in humble

submission to the Almighty God who is judge over all the universe, and whose

principles we uphold, we, the people of South Africa declare that ... "

2. The following words should be included in the Preamble to the Bill of Rights: "All

human beings are created equal in that they are endowed by the Creator with equal

dignity and inalienable rights.   It is not the prerogative of the government either to

grant or to withhold them.  The government is ordained by God to preserve these

rights, to establish justice and to maintain peace and order within the framework of

God's moral standards."

3. The submission of proposal B by the A.N.C. that South Africa shall be a "secular

state" is in conflict with the wishes of the Overwhelming majority of the electorate.

4. The Constitution shall recognise that national morality can prevail only through the

recognition and upholding of religious principle.  The state has spiritual accountability

and is not secularistic.

5. Notwithstanding paragraph 4, the Constitution shall provide for the separation of

church and state whilst recognising that the church may challenge the state if it fails

short of its divinely ordained responsibilities.

6. The Constitution shall provide for religious freedom both in belief and practises and for

the autonomy of religious bodies over their theological and ecclesiastical affairs.

7. In consequence of paragraph 6 there shall be no established state religion nor a

Department of Religion.



8. The right to freedom of thought, conscience, belief and religious practice includes the

right to change one's religion or belief or practice, and the freedom to disseminate

one's religious beliefs either alone, or in community with others, in public or private.

9. Religious communities shall be entitled to establish and maintain their own educational

institutions at all levels.  Such institutions shall have the right financial support by the

state provided that they comply with recognised academic norms.

10. The constitution shall recognise that respect for human rights depends on both the rule

of law and on moral and spiritual values.

11. In article 8(2) of chapter three of the Interim Constitution, the words "sex" and "sexual

orientation" should be deleted in the new constitution.  The word "gender" provides

complete protection against discrimination in this context.

12. If a clause such as "sexual orientation" is included in the constitution, citizens young

and old, will not be protected from abuses such as paedophilia, bestiality, necriphilia,

sadi-masochism, sodomy and other unnatural, abnormal and immoral activities,

contrary to natural and biblical law and the created order.

13. Freedom of expression (article 15 in the Interim Constitution) must be defined in the

new constitution by those internationally recognised limitations which protect the

individual from denigration, invasion of privacy and corruption of minors.

14. The new constitution will provide for the freedom from exposure to violence,

pornography, obscene and offensive material on the media.

15. The right to equality will ensure respect for women which may not be undermined by

degrading pornographic publications.

16. The right of children to a healthy environment will be defined to include physical,

moral and spiritual spheres.

17. The sanctity of human life shall be recognised from the moment of conception.

18. The right of every person to have his/her life respected shall be protected by the law

from the moment of conception.



19. The constitution will affirm that there can be no human rights without accompanying

responsibilities.

20. The constitution should emphasise the principle of proportional representation.

Consequently, the New Constitution must require that this principle will be observed in

the compilation of judicial bodies such as the Constitutional Court, Appeal Courts,

High Courts and regional Courts.  In this respect the constitution must require that the

compilation of judicial bodies reflects the principles of proportional representation

particularly with respect to religion and gender.  Obviously this requirement will be

expressed in broad terms rather than precise mathematical calculation.

Chris Liebenberg

Owner



Klipspruit West Development  & Feeding Scheme

As Community Based Organisations we feel there is a need for a clause in the Constitution that protects us.

It is a known fact that we are a non profit making concern with the sole aim of progress and prosperity to mankind..

The existence of N.G.O' s and C . B. O’s are of primary importance.

The Government should do away with promotion of big businesses and  start concentrate on recognised

community based organisations. 0ne example is funds made available to Department of Labour which

ignorantly chanells them to big businesses under the guise of training the unskilled but in the end making

them worse off than  they initially were.

Basically what happens is:

E.g. Manpower gives funds and sends the unemployed to Elna Sewing Machine Co., for a four week basic sewing

course.  At the end of the day Elna being big bisiness it makes sales on machines and ignore the  training and

therefore the students end their course without a slight knowledge of how to handle a machine let alone design

garments for their self-reliance.

What we feel should be done and entered into constitution is :

(a) Every N.G.0 and C.B.0 should register with Department of  Labour.

                        (b) A clause should also be made that makes provision that the only registered
bodies and not big businesses should be provided with funds to teach or train students or the
unemployable skills for a minimum of 3 months.

What we envisage is that by the end of the three month full time course a qualified person should be able to begin

and finish a garment perfectly unaided.



That is all the provision in the Constitution our scheme and others like us are asking for.

We hope our request gets a serious consideration.

Thanking you in anticipation.

Mrs. PRETTY BARRENTON
CHAIRPERSON



SOUTH AFRICAN ASSOCIATION AGAINST PAINFUL EXPERIMENTS ON ANIMALS

23 February 1995.

We sincerely trust that in the New South Africa     t he welfare of our animals will receive more consideration than in the past.

For the past few years we sat on a Steering Committee which met at the Department of Agriculture in Pretoria to set up 'Codes of
Conduct' to protect laboratory animals.  We were the only representatives who refused to give blanket approval to the proposed
new Codes as we felt they were not nearly strong enough to give animals used for research the protection they needed.

In any case the Steering Committee all agreed that it would take legislation to enforce the Codes and although a Sub-Committee
was appointed to draw up suggestions for legislation, to date we have heard no further about the matter.

We feel that we are the only body suited to give an unbiased opinion, not influenced by vested interests as to what laws are
needed to protect laboratory animals from abuse - so submit hereunder:-

Basic Suggestions for Legislation

(1) An annual survey.

(2) Suitably educated laymen on ethical committees.

(3)         Very painful experiments, e.g. Draize and L.D. 50 tests to be banned.

(4)           Repetitive, unproductive and irrational research phased out as soon as possible.

(5)           A control board must have more than one member representing animals and have tbepower and teeth to
stop any undesirable research e.g. Certain areas of genetic engineering.

(6)            Stop the killing and disecting of animals at schools.

(7)         Since many scientists who worked with animals for many years are now saying that animal based research
is unacientif ic, every effort should be made for South Africa to be a leader in phasing out such research.

(8)         Finally, the wording of any proposed legislation must have no loopholes which may provide more
protection f or scientists than for the laboratory animals.

Trusting that our suggestions will receive favourable consideration.
RAE PEARL



NATIONAL CHAIRMAN
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THE SOUTH AFRICAN AGRICULTURAL UNION

Tel: (012) 322-6980 28th Floor, SAAU Building
Fax: 320-0557 Cor. Andries and Schoeman Streets

PRETORIA
P O Box 1508 0001

1995-03-03

FACSIMILE

The Secretariat
Constitutional Assembly
P O Box 15
CAPE TOWN
8000

TELEFAC NO:  (021) 461 4339

Sir

THEME:  PROPERTY RIGHTS

We include a submission on Property Rights for consideration by the relevant Theme
Committee.

We are in the process of preparing a more detailed motivation which will be submitted to
you in the near future.

Yours faithfully

J J KLEYNHANS
DEPUTY DIRECTOR:  GENERAL SERVICES

(End of page 1)
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THE SOUTH AFRICAN AGRICULTURAL UNION

MEMORANDUM TO THE CONSTITUTION-WRITING MEETING

PROVISIONS IN RESPECT OF PROPERTY RIGHTS

IN THE CONSTITUTION

1 THE IMPORTANCE OF PROTECTING PROPERTY RIGHTS

Property rights form the basis of land ownership in a democratic country which
strives for free market principles.  These rights are important for security and
order and an absolute prerequisite to encourage investment both internally and
from abroad.  Investment and economic growth, in turn, are essential to alleviate
structural problems in the national economy, such as employment and the
provision of various social services including education, health and housing. 
Such rights must be applicable to all property, e.g. house, car, furniture and other
personal possessions.  They should also cover all forms of land ownership, viz
private land, communal land and even leased land.

The SAAU regards the protection of property rights of such importance that we
request that they be entrenched in the new Constitution and included in the list of
Constitutional principles (Annexure 4 of the present constitution) which will apply
in future.

The agricultural community has a particular interest in the protection of property
rights in respect of land since approximately 70% (R50 billion) of the capital
investment of farmers is in land.  Of equal importance is the protection of
property rights for future owners, in many cases small, emerging farmers who as
individuals or a community own or lease land in terms of a leasehold system.

(End of page 2)

Only by entrenching property rights in the Constitution will all members of the
community be assured of protection against unfair or unlawful expropriation of
land and other property by the Government or by people who simply occupy the
land.

2 PROVISIONS IN RESPECT OF LAND IN THE PRESENT CONSTITUTION
(ACT NO 200 OF 1993)

Subject to certain proviso's which will be discussed later in this document, the
SAAU accepts and supports the provisions in respect of land and property rights
in the present constitution.  We refer specifically to the following sections:

2.1 8(3)(b):  The right whereby certain persons and communities can claim
restitution of land rights.
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2.2 28:  The right to acquire property rights;  protection against expropriation
of property rights;  the expropriation of rights is only permissible for public
purposes and with compensation to the present owner.

2.3 121:  The introduction of an Act and a legal process to deal with land
claims.

2.4 122:  The appointment of a Commission to deal with the Restitution of
Rights in respect of land.

2.5 123:  Appropriate court orders.
(End of page 3)

3 RESTITUTION OF LAND RIGHTS ACT

The SAAU's viewpoint has always been that where land rights are restored, this
must take place via a legal process and not a political one.  The above-
mentioned Act makes provision for such a process, with a commission on the
Restitution of Land Rights which must investigate the initial claim and attempt to
mediate between the claimant and the current land owner, as well as a Court
which must confirm the agreements of the Commission or give a verdict where an
agreement could not be reached.  The SAAU accepts this principle but reserves
the right to take further steps in respect of practical implementation problems
which may arise.

4 LAND WHICH IS EXPROPRIATED

The dominant principle that must be followed is that land which the State requires
should be purchased in the open market (according to the principle of voluntary
buyer and seller.)  Expropriation (with compensation based on open market
factors, according to the principle of voluntary buyer and seller) must only be
allowed where the land cannot be purchased in the open market and only when
the State requires the land for public purposes.  Expropriation as instrument in
the redistribution of land must be avoided and used only in extreme
circumstances.

Where land is in fact expropriated the present owner must be compensated at
reasonable market value in cash to ensure that such an owner does not suffer a
financial loss.

The SAAU has problems with the provision that "the history of the acquisition
thereof" should also betaken into account.  It seems that this provision would be
difficult to apply by the Court especially since it is not clear how the history of the
acquisition of land can be expressed in monetary terms.

(End of page 4)

In this regard it must also be pointed out that the original price of the virgin land
was not the farmer's only investment in the land.  In virtually every case the
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farmer had with hard work, expertise, entrepreneurship and the ploughing back
of profits, developed the farm to a unit with far higher productivity and value than
the land which he had originally purchased.
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Dutch Reformed (N.G.) Congregation Parow-Welgelegen

24 February 1995

THEME COMMITTEE 4

At its meeting held on 20 February 1995, the Church Council of the Dutch Reformed Congregation

Parow-Welgelegen decided unanimously on behalf of its 2 350 church members to make an appeal

to you regarding the place and function of the Christian faith in schools.

It is our firm belief that the education of our children at school cannot occur in a vacuum, and that

the education of children goes hand in hand with a faith in the Trinity as their Creator, Provider and

Redeemer.  After all, the Biblical values and norms which are used at home as a guideline in the

education of our children cannot be contradicted by a different set of values which applies at

schools.  Furthermore, the educational task of schools is a delegated right and not a primary right,

which is why, indeed, it is the right of the parent, who has the primary right to his/her child's

education, to make this appeal to you.

This congregation represents over 60% of the population of the community whose children are

educated in the local schools.  We therefore request that you seriously consider retaining religious

instruction and upholding Christian values.

The chairman of the Church Council





21 February 1995.

Members of this Branch Council are deeply perturbed by the present wave of violent crime,
particularly with regard to its effect on women, children and the elderly. Murder, rape, robbery,
assault and sexual abuse are rife. therefore ask the Commission to consider altering the law to give
much stiffer penalties for such behaviour.

WE are horrified at local cases where individuals accused of rape and 'brutal assault but not yet
brought--ht to trial have been left free, and have (allegedly committed similar crimes, causing very
serious injury if not death.

First, we ask that the police force be strengthened and the budget
increased, not decreased. that bail conditions in the case
of serious crime be made far stiffer; that strongest measures be adopted to -,prevent intimidation of
State witnesses, cases-s of such intimidation having seen reported where it appears that less than
justice has been done; that the time allowed for accused persons to be held i)efore they appear in
Court be increased from 48 to 96 hours when more time is needed for investigation; that there
should be statutory minimum sentences for -those convicted of rape or child molestation; and that
one-way glass for use in identification parades be standard equipment in all regional police stations.

"We feel that at present the law is weighted in favour of the criminal-U U

to the detriment of -the rights to normal secu-r.ity of members of society, particularly -women,
children and the elderly.

This is requested on Dehalf o-@ of the members of this Branch Council

And also on behalf of representatives of our Affiliated Societies
and of other organisations present at our meeting here today.

Peg Ellis  ( Natinal council of women of South Africa )

Summary of requests contained in this letter.

1. That the police force be strengthened and the budget
increased, not decreased.



2. That bail conditions in the case of serious crime be made
far stiffer.

3. That strongest measures be adopted to prevent intimidation
of State witnesses, cases of such intimidation having been reported where it appears -that
less than justice has been done.

4. That the time allowed for accused @ersons to be held Defore
they appear in "Jourt be increased from 48 to 96 hours when more time is needed for
investigation.

5. That there should be statutory minimum sentences for those
convicted of rape or child molestation.

6. That one-way glass for use in identification parades be
standard equipment in all regional police stations.



EMBARGOED UNTIL TABLING IN THE NEGOTIATING COUNCIL

FIFTEENTH REPORT OF THE TECHNICAL COMMITTEE

ON CONSTITUTIONAL ISSUES

TO THE NEGOTIATING COUNCIL

12 OCTOBER 1993

1.      Introduction

In this report we present proposals for provisions relating to the establishment, independence and
impartiality of a Commission for Administration and the public service. The draft provisions
contained in the addendum to this report may be inserted either in a general chapter of the
Constitution dealing with a variety of general, technical and transitional subjects, or in a separate
chapter. This is however not a question of principle and could be left to be decided later as an
editorial concern.

Our intention is to provide no more than a constitutional framework for the subject matter: the
details should be regulated by parliamentary, SPR and subordinate legislation (regulations). The
issues addressed in this report may be classified into three categories, viz.:

the functions, composition and operation of a Commission for Administration;

the nature of the national public service; and

public administration at SPR level, in connection with which especially transitional
arrangements are relevant.

2.     The Commission for Administration

Clauses 180, 181 and 182 of the addendum are designed to provide a framework for a Commission
for Administration.

The essential effect of clause 180 is that the establishment of a Commission for Administration is
constitutionally required.

Clause 181 (1) empowers the Commission to make recommendations to government at national
and SPR levels and to give directions; relating to the public administration.  Subparagraphs (a) and
(h) delineate the areas of activity of the Commission and subparagraph (c) allows both Parliament
and SPR legislatures to further specify its functions and duties.



Clause 181(2) requires the Commission to consider the following in the course of the performance
of its functions:

all relevant laws, which would include parliamentary and SPR legislation, and also the rules
and regulations applicable to the public service;

all relevant administrative practices, which would include those norms and conventions
established by usage which form an important element of the conventional practice of public
administration;

recommendations and reports of the Commission on SPR Government, which should, in
terms of its proposed objects and functions (clause 128 of the draft Constitution), be of
direct relevance to the work of the Commission for Administration,

recommendations and reports of the Financial and Fiscal Commission; this is relevant
because the matter of financial and fiscal allocations will have direct consequences relating
to many aspects of public administration;

the interests of the public, because the primary intention of good public administration
should be service to the public; and

the interests of the public service, because the Commission is also intended to serve as a
body representing the professional interests of the public service in its relationship with
government and the public.  The Commission should strive to balance all those interests.

Clause 181(3) should have the effect of promoting the development of national standards as well as
coordination in the administration of the SPRs and the Republic.  It would however be possible for
SPR legislatures and Parliament to supersede directions of the Commission by means of legislation.

The manner of appointment and composition of the Commission is designed in clauses 182(1) to
(5) to ensure both professional legitimacy and involvement at national and SPR level.

Clauses 182(6) to (9) are intended to uphold the independence and impartiality of the Commission.

3.      The public service

Clause 183 establishes a constitutional framework for the national public service, leaving the
detailed structuring to parliamentary and other legislation. The professional and non-discriminatory
nature of the public service, both regarding its services and employment policies, is provided for, as
well as the right of public servants to organise and to bargain collectively.

This provision should be read together with clause 185(1), which is a transitional arrangement
providing for continuity regarding the existing public service.



4.      SPR public services and transitional provisions

Clause 184(1) allows for SPRs to establish and regulate their own public services.

Clause 184(2) is a transitional provision.  Its formulation is dependent on the outcome of the

discussions relating to clause 119.

In view of the fact that a Commission for Administration is currently functioning nationally in terms

of parliamentary legislation and similar institutions exist in the TBVC states and Self-governing

Territories, transitional arrangements regarding them will be necessary.  An informed political

decision is required regarding their continuation after the coming into force of the Constitution.

This matter is closely linked to the process of rationalisation and reorganisation contemplated in

clause 119, which is currently subject to further consideration.  On these issues we require

instructions from the Negotiating Council in order to be able to formulate appropriate transitional

provisions.

Subclauses 185(2) and (3) contain a possible approach to transitional arrangements regarding

existing public services.  The finalisation of these provisions is however dependent on the outcome

of decisions of the Negotiating Council regarding the rationalisation and reorganisation process

contemplated in clause 119. The subclauses are designed to ensure tenure of posts when the

Constitution comes into force.

Clause 185(4) contains a mechanism intended to prevent exploitation of the circumstances

surrounding constitutional and political transition.

ADDENDUM TO THE  15TH REPORT (CONSTITUTIONAL ISSUES)



Commission for Administration

Establishment

180. There shall be a Commission for Administration for the Republic which shall have the
powers and functions provided for by this Constitution and by law.

Objects and functions

181.   (1)    The Commission shall be competent to -

(a) make recommendations and give directions in accordance with law, in order to -

(i) promote and maintain professional standards of public administration in the
public service at national and SPR level;

(ii) promote efficient, open and accountable public administration and to ensure
the continuity thereof at national and SPR level; and

(iii) develop policies relating to the appointment, remuneration, training,
promotion, discipline, retirement and management of the personnel of the
public service at national and SPR level;

(b) conduct studies in organization, procedure and methods with a view to making
recommendations regarding the establishment, structure and efficiency of
departments and their substructures; and

(c) exercise the functions and perform the duties entrusted to it by Act of Parliament
and SPR laws.

(2) In performing its functions the Commission shall, inter alia, take into consideration
all relevant laws and administrative practices, the recommendations and reports of the Commission
on SPR Government and of the Financial and Fiscal Commission, and the interests of the public and
of the public service.

 (3) Subject to any law to the contrary, directions of the Commission shall be followed

by the public services at national and SPR levels.

Constitution, independence and impartiality



182. (1) The Commission shall consist of -

(a) a chairperson and deputy chair-person appointed by the President on the advice of
the Cabinet; and

(b) 9 members each of whom shall be nominated by a different SPR executive and who
shall be appointed by the President.

(2) A person shall be qualified to be appointed to the Commission if he or she -

(a) is a South African citizen: and

(b) is a person who has specialised knowledge of or experience in public administration.

(3) Unless the Constitution adopted in terms of Chapter 5 provides otherwise, a
member of the Commission shall be appointed for a term of 5 years and during such term may only
be removed from office by the President on account of misconduct or unfitness for his or her duties
or incapacity to carry them out efficiently: Provided that removal of a member of the Commission
from office and the reasons therefor shall be communicated by the President by message to
Parliament and to the SPR legislatures within 14 days after such removal or, if Parliament or an
SPR legislature is not then in session. within 14 days after the commencement of its next ensuing
session.

(4) Vacancies in the Commission shall be filled in accordance with the provisions of
subsection (1).

(5) A member of the Commission shall be eligible for re-appointment.

 (6) Members of the Commission shall perform their duties fairly, impartially and

independently.

(7) Members of the Commission shall not perform or commit themselves
to perform remunerative work outside their official duties.

(8) A member of the Commission shall not hold office in any political party or political
organisation.

(9) It shall be an offence to influence or attempt to influence a member to act otherwise
than in accordance with the provisions of subsection (6).

The Public Service

The national public service



183. (1) There shall be a public service for the Republic, structured in terms of law to provide
effective public administration.

(2) The composition, organisation, administration and control of the public service, and
all matters relating to the obligations, rights and privileges and in general the conditions of
employment of members of the public service, shall be determined by Act of Parliament and by
other legislation made in terms of an Act of Parliament.

(3) The public service shall -

(a) be administered as a career service; and

(b) serve all sections of the community in an unbiased and impartial manner.

             (4) Employment in the public service shall be open to all South African citizens who
comply with the requirements determined or prescribed by or in accordance with law.

 (5) Members of the public service shall have the right to organise and to bargain

collectively in matters of mutual concern to them and to the state as their employer, on the

conditions and within the limits determined by law.

SPR public services

184. (1) An SPR legislature may provide by law for the establishment and regulation of a public
service for its SPR.

(2) Pending the establishment of a public service in any SPR in terms of subsection (1),
the provision of public administration in such SPR shall be carried out in terms of section 119.
[This formulation is subject to the finalisation of the wording of the proposed section 119
relating to the reorganization and rationalisation of public administration.]

Transitional arrangements

185. (1) The public service of the Republic, as regulated by legislation consistent with this
Constitution at the time of its coming into operation, shall continue to exist subject to changes
made thereto by law.

(2) Every person employed in the public service immediately before the commencement
of this Constitution shall continue to hold his or her post and position in accordance with the
applicable law. [This formulation is subject to the finalisation of the wording of the proposed
section 119 relating to the reorganisation and rationalisation of public administration.]



(3) Every person employed by the government of Transkei, Bophuthatswana, Venda,
Ciskei or a Self-governing Territory prior to the commencement of this Constitution, shall
continue to hold his or her post and position in accordance with the applicable law: provided that
such posts and positions may be adapted by the Commission for Administration for the purpose of
achieving its objects set out in section 181. [This ,formulation is subject to the finalisation of the
wording of the proposed section 119 relating to the reorganisation and rationalisation of public
administration.]

 (4) The appointment, promotion and award of permanent benefits in terms of legislation

passed prior to the coming into force of this Constitution and occurring between 1 October 1993

and 30 September 1994 in respect of any person employed by any public service or public service

institution referred to in this Constitution may, within one year of the coming into operation of this

Constitution, be reviewed and, if considered by the Commission to have been improper, be

amended by the Commission for Administration in accordance with the laws and regulations

applicable to the public service of the Republic on 1 October 1993.



Mrs Sharon Pawson

CHRISTIAN RENEWAL CHURCH

Thank you for the opportunity of allowing me to voice my opinion.  I am a Pastor's wife, and
know how many people feel about what is happening in our New South Africa right now.

1 . I, and all the women I know, object very strongly to the open availability of Pornographic
magazines in just about every shop I go into.  It is not only degrading for me, but how are
my children to grow up morally upright in a society where sex is seen as anti-family, anti-
marriage and so breaks down the very foundations a good, strong country in built on.

WE ASK YOU TO PLEASE RE-INTRODUCE STANDARDS OF MORAL DECENCY
WHICH WILL HELP PREVENT THE ABUSE OF WOMEN AND CHILDREN!!!

2. With the crime at an all time high - PLEASE RE-INSTATE THE DEATH SENTENCE
for all serious offenses against human rights.  If the right of some one else has been taken
(i.e. murder) then the murderer should also loose his rights.

3. I also strongly oppose the legalisation of Abortion.  Prevention is better than cure.  Please
use the finances that would be used in Abortions on proper sex education and prevention of
young girls failing pregnant (This starts with the moral standards of our society).

Thank you for reading this letter - please take it seriously.  As a church we are seeing the victims
of pornography, and the deep emotional hurts of women who have had abortions.  Crime affects
us all, causes hopelessness and fear.

Let us stand together as one and fight the evils that destroy the very fibre we are trying to build
with.



THE CONSTITUTION-MAKING PROCESS: COMMISSION ON GENDER EQUALITY

The Women's Bureau of South Africa submits the following comments:

1   REQUEST FOR STUDIES ETC

We do not have any comparative studies on Commissions on Gender Equality at present.  However, such a study was
initiated in January 1995 by the Faculty of Law, UNISA.  Please bear in mind that the Women's Bureau has an
impressive resource centre.  If you wish to make use of this facility, you may contact Mrs Barbara Wegg, telephone
and fax (012) 47-6176.

2  THE NEED OR OTHERWISE FOR A COMMISSION ON GENDER EQUALITY

If the preamble and section 8 of the Constitution are taken into consideration against the background of our country's
history of discrimination, it may well be argued that "equality" is the groundnorm of the interim Constitution.

Although an effort has been made to eliminate statutory discrimination based on sex and gender, instances of such
discrimination are still encountered in many spheres.
Discrimination based on gender and sex will not be eradicated by legislation alone - attitudes will have to change.  An
expert body which will make recommendations with regard to law reform as well as being tasked with the promotion
of gender equality, will be essential.

If not specifically addressed, the question of gender equality may well be afforded secondary status as initiatives to
correct racial inequality get off the ground.

3 STATUS AND FUNCTIONS OF THE COMMISSION

At this stage it is unclear what the relationship between the Human Rights Commission and the proposed Commission an
Gender Equality will be.

Section 7 of the Human Rights Commission Act merely states that the Commission "shall maintain close liaison with
institutions, bodies or authorities similar to the Commission in order to foster common policies and practices and to
promote co-operation in relation to the handling of complaints in cases of overlapping jurisdiction".

Furthermore it is unclear what the possible introduction of Civil Rights Legislation may have on the functions of a
Commission of

Gender Equality.

Until such time as these uncertainties have been clarified, we shall restrict ourselves to these general comments:

The success of the Commission will depend, to a large extent, on the appointment of effective people to the
Commission.  The appointees should possess considerable expertise and credibility and should have a proven track-
record of dedication to the ideal of gender equality.  These requirements should be included in the statutory provisions
relating to the appointment of members to the Commission.



Proper consultation with Women's Organisations and other interested parties will be essential in ensuring that
appropriate people are appointed.  The Women's Bureau and The Women's Coalition can be approached for a list of
Women's Organisations.

Apart from the promotional and advisory functions, the possibility of an adjudicative function for the Commission
should be considered.

Once the Convention on the Elimination of all Forms of Discrimination against Women has been ratified, the
Commission could be tasked with c)overseeing/monitoring the implementation of this Convention.

The Commission could also assist with the report-back duties which will follow from ratification of this Convention.

A mediation function for the Commission should be considered.

NATALIE STOCKTON
CHIEF EXECUTIVE DIRECTOR



21 February 1995

Re: Prostitution

It is a fact that when people suffer under the burden of poverty, they revert to any thing to feed
themselves.  One of the oldest professions in the world and also the one that is most likely to ensure
an income in difficult times.

It is however illegal in this country and the people then have to earn a living in secrecy.  They then
open up shop under the umbrella of another organisation.  Let's just look at the popularity of the
so-called escort agencies and massage parlours that is well established in our community.  Although
not allowed by law to provide sex to their clientele, it is very seldom that a client asking for this
extra (sex), at an additional charge, will be refused the service.

If prostitution is however legalised, the sex workers could be required by law to register.  This
would provide the government with an additional income by taxing these people.  It would also be
possible for the various social organisations to assist these people with the relevant advice on
venereal diseases and AIDS.  The country can also save on the expense of trying to prosecute the
sex workers.  This would allow the SAPD to focus on real crime.

Your cooperation would be appreciated.

Chairperson
Straight Talk
.



22 February 1995

Re: Language - The dilemma of Africa

The language of any country should provide the means of their citizens to be able to communicate
sensibly with each other.  It must also be the tool that would effectively enable the rest of the world
to communicate not only with the government but also the rest of the society.

It is the problem of our country that the language situation had been politicised.  Now the
politicians, representing the various languages, have to campaign for the official use of their
language otherwise the voters may loose trust in that specific politicians.  In this way the real crisis
at hand is ignored and the interest of the country is not regarded as important.

I recommend that our constitution should try to protect the interest of our country in what ever
language policy is adopted.  My recommendation is that we should stick to English as our first and
only language.  It is an international language and used by most of the citizens.

Selecting more of the eleven languages currently used in this country as a second language can
influence and complicate the way this country is ran.  It can also increase the expenditure of our
government.  All documents, laws, etc now will have to be issued in all the languages, which will
increase costs.  If an author issue an letter to another party in his own language, not familiar to the
addressee, it then has to be translated into another language, all increasing costs.

By all means recognise the existence of all the ten remaining languages but let us stick to
an uniform international language as our official language.

Your cooperation would be appreciated.



HOUSE OF ROYAL
P.O.Box 8382
Minnebron
1549

20 February, 1995

CONSTITUTIONAL PROPOSALS FOR KINGDOM IN SOUTH AFRICA

We hereby include document LN/SC100 for your attention and we hope that you will seek all
possible opportunities to discuss these proposals with us.  The relevant Minister has already
been informed and we would like you to note that this is the way we would like the Kingdom
to be part of the New Constitution of the New South Africa.

This matter should receive urgent attention as the empowerment of all fore-mentioned
structure are already in progress.  The Kingdom has its rightful place in this new dispensation
and the proposed constitution will proof to be very effective.

We thank you for your time and eagerly await your earliest response.

The Prince Francious
Princess Chane
HOUSE OF ROYAL

What are the objectives of this constitution?

To bring stability and harmony into the frame work of the Monarchy and assisting the
Government in its Reconstructive and Development Programme by means of interaction.

The constitution will also allow for the co-operation in the R D P. In this field Education,
Health and the Social sectors will be used to stabilize most communities taking of some of the
tension from the Government.

To eventually pay the salaries of all its members.  Thus meaning this constitution makes way
for payment of its own members and not by the Government or as negotiated by the respective
members.

The constitution makes it possible that all separate Kingdoms UNITE and share in common
interest and seek co-operation otherwise.  All population groups will be represented within
this Houses constitution.

This constitution is made in accordance with the National Government's constitution and all
members will be obligated to Honour the Free Democracy of the New South-Africa and will
upheld this at all times.



This constitution also pleads that the 3 members of the House of Majesty have a parliament
membership.  It is accepted that all members have a voting right within this constitution.  All
other regulation are in accordance the United Nation's bill of Human Rights.  Which South
Africa now is a member of.

This is not the final constitution as its only a preliminary function to install the level of
ordnance which the Government can identify with.  This constitution provides for the various
Houses, to function fully and interdependently with each other.

The constitution also makes provision for the updating of its Royal Register.  This House will
not at any time discriminate in any way.  Further more co-operation with other Governments
who support this House is allowed as most funding will derive from such parties.

The constitution will make it possible that ALL communities in need receives priority
assistance.  In case of a national disaster the most severe first, for example.  The final
constitution will be drafted once full consent of all matters was given by ALL parties concern.
None of the above rules will change concerning the preliminary draft constitution in the event
of the drafting of the final constitution.

This in broader content the constitution of this House.

How will all the other elements function?

The House of Delegates.

This house comprises of 24 members.  Taking into account that South Africa has twelve
population groups, this means that 9 population groups will be represented by two members
each and the remaining 3 on the same basis.  So 9 x 2 = 18 and 3 x 2 = six (6) the total 24.  In
the first case it will be a chief from the respective group plus One additional member.  The
other 6 members must be appointed by the government and approved by the House of
Majesty.

This House formulates proposals for the House of Representatives and the House of Lords in
accordance this constitution and that of the Government.  All proposals will be forwarded to
the House of Rep. for attention once a 2 /3 majority was achieved.

All members equal a one point score in this House when voting.  Thus 24 members gives 24
points, meaning at least a score of 18 points must be achieved for a vote to be passed on.

MEMBERS of this House as stated will be CHIEFS plus one appointed member by the chief
and 6 appointed members of the Government.  This House will also channel all funds to the
respective communities and funding of projects.

The House of Representatives.



This House is the second level of the ordinance.  This House reviews all projects proposals
made by the House of Rep. They will eventually see that all projects are implemented and well
funded and further have the obligation of ensuring that all funds are used properly and correct.

MEMBERS of this House are HEAD CHIEFS and 4 other members appointed by the
Government.  They will also function on provincial level communication with the respective
Provincial Governments.

All members also have a score on a points basis which means that they equal 12 points on the
score.  A 2 /3 majority is needed to ensure a vote.  Meaning a score of 8 points is needed.  All
other proposals is forwarded to the House of Lords, after a vote was reached.

The House of Lords/Royal

This House draws up the draft constitution of this the House of Royal which was approved by
the previous two Houses.  This House also function as the administrative part of the Whole
Constitution as well as the Financial controller of all transactions made by all the members.

This House will be responsible for all interaction between Government and this constitution on
National level.  This House will also see that all projects in the fields approved by the
constitution is implemented.

MEMBERS of this House are all Princes and Princesses by Royal decent or appointed in this
capacity.  Special condition for change applies in this House and can only take place once the
House of Majesty approved.

A majority vote is needed in this House for a vote.  Also working on a point scale members
need a 7 point victory for a vote.

House of Majesty

This is the final level of the ordinance.  The members of this House consist of the following
members only.

King Goodwill Zwellintini
Queen Modadji
King of Xhosa

The reason for this prominence is very simple.  Their historical existence in the context of the
South African history.

Members of this House have a veto right which may be used when ongoing arguments prevail
or no consensus can be achieved.  These members also function as the speaker Chairman and
vice Chairman of the various houses.



These members sign the final constitution of this the House of Royal.  These members also
rotate and take lead of this constitutional assembly every 3rd month.  They function as
symbolic status at parliament and have parliament membership.  These members may also strip
any other member of its title if that person was guilty of a criminal crime or violated the
constitution in a sense that it put the whole monarchy in danger.

They also do control on all Houses from time to time and serve as the Kingdoms Unity
emblem of peace and harmony with stability.

That in short how this constitution will eventually work and operate.  Furthermore these
members will ONE at a time take position of the proposed Minister of Royal Affairs.  Which
in return will give feed back to the N.R.A.

ALL PROPOSED ARTICLES FOLLOW ON THE NEXT PAGES TO BE INCLUDED IN
THE NATIONAL CONSTITUTION OF SOUTH AFRICA.

Article 1: All human beings are born free and equal in dignity and rights.  They are endowed
with reason and conscience and should act towards one another in a spirit of brotherhood.

Article 2: Everyone is entitled to all the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

Furthermore, no distinction shall be made on the basis of the political, jurisdictional or
international status of the country or territory to which a person belongs, whether it be
independent, trust, non-self-governing or under any other limitation of sovereignty.

Article 3: Everyone has the right to life, liberty and security of person.

Article 4: No one shall be held in slavery or servitude; slavery and the slave trade shall be
prohibited in all their forms.

Article 5: No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.

Article 6: Everyone has the right to recognition everywhere as a person before the law.

Article 7: All are equal before the law and are entitled without any discrimination to the equal
protection of the law.  All are entitled to equal protection against any discrimination in
violation of this Declaration and against any incitement to such discrimination.

Article 8: Everyone has the right to an effective remedy by the competent national tribunals for
acts violating the fundamental rights granted him by the constitution or by law.

Article 9: No one shall be subjected to arbitrary arrest, detention or exile.



Article 10: Everyone is entitled in full equality to a fair and public hearing by an independent
and impartial tribunal, in the determination of his rights and obligations and of any criminal
charge against him.

Article 11:
(1) Everyone charged with a penal offence has the right to be presumed innocent until proved

guilty according to law in a public trail at which he has had all the guarantees necessary for
his defence.

(2) No one shall be held guilty of any penal offence on account of any act or omission which
did not constitute a penal offence, under national or international law, at the time when it
was committed.  Nor shall a heavier penalty be imposed than the one that was applicable at
the time the penal offence was committed.

Article 12: No one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honour and reputation.  Everyone has the right to the
protection of the law against such interference or attacks.

Article 13:

(1) Everyone has the right to freedom of movement and residence within the borders of each
State.

(2) Everyone has the right to leave any country, including his own, and to return to his
country.

Article 14:

(1) Everyone has the right to seek and enjoy in other countries asylum from persecution.
(2) This right may not be invoked in the case of prosecutions genuinely arising from non-

political crimes or from acts contrary to the purposes and principles of the United Nations.

Article 15:

(1) Everyone has the right to a nationality.
(2) No one shall be arbitrarily deprived of his nationality nor denied the right to change his

nationality.

Article 16:

(1) Men and women of full age, without any limitation due to race, nationality or religion,
have the right to marry and found a family.  They are entitled to equal rights as to
marriage, during marriage and at its dissolution.

(2) Marriage shall be entered into only with the free and full consent of the intending spouses.
(3) The family is the natural and fundamental group unit of society and is entitled to protection

by society and the State.

Article 17:



(1) Everyone has the right to own property alone as well as in association with others.
(2)  No one shall be arbitrarily deprived of his property.

Article 18: Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in community
with others and in public or private, to manifest his religion or belief in teaching, practice,
worship and observance.

Article 19: Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart information and
ideas through any media and regardless of frontiers.

Article 20:

(1) Everyone has the right to freedom of peaceful assembly and association.
(2) No one may be compelled to belong to an association.

Article 21:

(1) Everyone has the right to take part in the government of his country, directly or through
freely chosen representatives.

 (2)Everyone has the right of equal access to public service in his country.
 (3)The will of the people shall be the basis of the authority of government; this will shall be

expressed in periodic and genuine elections which shall be by universal and equal suffrage
and shall be held by secret vote or by equivalent free voting procedures.

Article 22: Everyone, as a member of society, has the right to social security and is entitled to
realization, through national effort and international co-operation and in accordance with the
organization and resources of each State, of the economic, social and cultural rights
indispensable for his dignity and the free development of his personality.

Article 23:

(1) Everyone has the right to work, to free choice of employment, to just and favourable
conditions of work and to protection against unemployment.

(2) Everyone, without any discrimination, has the right to equal pay for equal work.
(3) Everyone who works has the right to just and favourable remuneration ensuring for

himself and his family an existence worthy of human dignity, and supplemented, if
necessary, by other means of social protection.

(4) Everyone has the right to form and join trade unions for the protection of his interests.

Article 24: Everyone has the right to rest and leisure, including reasonable limitation of
working hours and periodic holidays with pay.

Article 25:



(1) Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and necessary
social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.

(2) Motherhood and childhood are entitled to special care and assistance.  All children,
whether born in or out of wedlock, shall enjoy the same social protection.

Article 26:

(1) Everyone has the right to education.  Education shall be free, at least in the elementary and
fundamental stages.  Elementary education shall be compulsory.  Technical and
professional education shall be made generally available and higher education shall be
equally accessible to all on the basis of merit.

(2) Education shall be directed to the full development of the human personality and to the
strengthening of respect for human rights and fundamental freedoms.  It shall promote
understanding, tolerance and friendship among all nations, racial or religious groups, and
shall further the activities of the United Nations for the maintenance of peace.

(3) Parents have a prior right to choose the kind of education that shall be given to their
children.

Article 27:

(1) Everyone has the right freely to participate in the cultural life of the community, to enjoy
the arts and to share in scientific advancements and its benefits.

(2) Everyone has the right to protection of the moral and material interests resulting from any
scientific, literary or artistic production of which he is the author.

Article 28: Everyone is entitled to a social and international order in which the rights and
freedoms set forth in this Declaration can be fully realised.

Article 29:

(1) Everyone has duties to the community in which alone the free and full development of his
personality is possible.

(2) In the exercise of his rights and freedoms, everyone shall be subject only to such
limitations as are determined by law solely for the purpose of securing due recognition and
respect for the rights and freedoms of others and of meeting the just requirements of
morality, public order and the general welfare in a democratic society.

(3) These rights and freedoms may in no case be exercised contrary to the purposes and
principles of the United Nations.

Article 30: Nothing in this Declaration may be interpreted as implying for any State, group or
person any right to engage in any activity or to perform any act aimed at the destruction of any
of the rights and freedoms set forth herein.



DRAFT CONSTITUTION FOR UNITED KINGDOM SOUTH AFRICA

ARTICLES 1 to 30 deals with the basic Human rights set forth by the United Nations and the
following articles will set the condition of negotiation.

Article 31:

1.    The position of a Minister of Royal Affairs should be taken into account.
2. This person should be appointed by the National Royal Assembly who consists of the

Houses of Delegates, Representatives and House of Royal.
3. The elect member will not stay in this capacity for more than one year.
4. This member will be paid by the Kingdom's body for financial control and administrative

affairs.
5. ONLY ONE of the three prominent leaders of the United Kingdom can accept this

position and the remaining two members will have parliament membership.
6. During this period the elect member appointed in this capacity will not have its symbolic

status and will thus not part take in the opening ceremony of parliament preformed by the
other two members.

7. The elect member will take the seat set forth by the Government in normal parliament
procedures.

Article 32:

1 . The remaining two members who have parliament membership will share the symbolic
status for the period set forth.

2. These two members plus the "Elect" member will serve as the "Chairman" "Vice
Chairman" and "speaker" of all the Houses of the United Kingdom.

3. These members will have a veto right which may be used to solve ongoing arguments or to
establish consensus within the respective House and National Royal Assembly.

4. The "Elect" member who takes on the capacity of Minister of Royal Affairs will attend all
parliamentary sessions.

5. The "Elect" member will in the duty of Parliament share the views of the Kingdom on
matters concerning the Kingdom and giving the opinion of the Kingdom on other matters.

Article 33:

1 . No member of the constitutional body of the United Kingdom will in any way try to
alleviate the Democratic Elect Government.

2. No Kingdom member will be allowed to get into party politics as the Kingdom will take
neutral place in case of a politically divided Parliament.

3. The Kingdom members will upheld both this constitution and that of the New Constitution
set forth by the Government of National Unity.

4. This Constitution once fully written and accepted will be included in the National
constitution of the country.

Article 34:



1 The United Kingdom will operate interdependently with all other State Departments.
2. Although interaction is allowed the Kingdom will provide itself with all the necessary

financial support.
2.1 Thus meaning that the Kingdom will be responsible for payment of all its member's

salaries, with all other benefits that will apply for Normal working conditions.
2.2 The Kingdom and members of the constitutional structure will receive the same

benefits as any other member of Parliament or Minister.
2.3 The three Prominent Members of the House of Majesty will receive the same treatment

on the states expense for medical care and pension.
3. All other financial matters will be the responsibility of the House of Royal.

Article  35:

1 . This constitutional structure will have 4 (four) prominent Houses.
1.1 These Houses will be from the, lowest level of the ordinance; the House of Delegates,

the House of Representatives and the House of Royal.
1.2 The House of Majesty will function as the top level of the ordinance and all other

channels must first be used before this channel may in any circumstance be approached.
2. The House of Royal will also function as the body through which the Government and

Kingdom will communicate.
3. The other Houses have their functions stipulated under the Heading "How will all other

elements function?"

Article 36:

The Kingdom will help the South African Government in its Reconstructive and Development
Programme by having its own projects in the field of Education, Health and other Social
structures.

Article 37:

1 . Honorary Titles warded shall be signed by the three Prominent leaders of the House of
Majesty.

2. These titles will be received in the National Assembly also called the National Royal
Assembly and be made available to Parliament where the State President will take the oath
with these members.

3. All members of this constitution must take an oath in Parliament with the State President
Democratically elected making the bond real and states that all members will respect the
elect President.

4. Current Prince and Princesses will receive Place bound Honorary titles.  An Example is
given: The Prince of Ulundi or the Prince of Polokwane.

5. These titles will be given to current and appointed members in this capacity.
6. The House of Majesty will undersign each of these titles and each member will deliver a

speech in Parliament after receiving the title.  These members will separately take an oath
with the State President.



Article 38:

This the United Kingdom of South Africa will be represented by all other population groups
acknowledge by the Government apart from the prominent three separate Kingdoms.

Article 39:

No current Kingdom should fear rule of a foreign Kingdom.  All Kingdoms are recognised as
separate entities that can still function independently if so wished and if any Kingdom should
wish to end its existence within this constitution the State President must be informed and the
National Royal Assembly should be informed too.

Article 40.

This constitution provides all the Kingdoms with a recognised constitutional structure that will
provide it with all the Financial and Administrative functions of any other Kingdom elsewhere.

Article 41:

1 . The constitution provides for a Royal Register in which the Kingdom can be updated with
all its members.

2. This reister (register) will be registered with the South African Government.

Article 42:

Her Majesty Queen Elizabeth will have an Honorary seat within the Royal Assembly, His
Majesty The Prince of Wales will also have an Honorary seat.

Article 43:

All members in the National Royal Assembly will have a voting right.

1 . The National Royal Assembly will be established outside of the three prominent
Kingdoms.

2. This within the context of the New South Africa a neutral place will be chosen.
3. The area in mind is on the East Rand.  It is central and save for any future important

visitors.

Article 44:

Interaction with the Government is vital as the Kingdom will form part of a New constitution.

Article 45:

1 .Members of the House of Delegates will be chiefs from the respective population group.



2. Because three population groups traditionally don't have chiefs there (their) members must
be APPOINTED by the GOVERNMENT, taking into account that these members have
NONE previous party political interests.  This rule applies to ALL other Houses of this
constitution where applicable.

3. Members of the House of Representatives will be Head Chiefs from all the relevant
population groups.

4. Members of the House of Royal will be appointed members in capacity or current Prince
and Princesses.

5. The members of the House of Majesty will have there prominence due the fact of their
Historical past.

These members are:
5.1 King Goodwill Zwellintini
5.2 Queen Modadji
5.3 Xhosa King
6.    Change in this House can ONLY take place if ONE of the members died.

Article 46:

1. If as in the case of Article 45.6 a member should die this constitution provides for a
replacement by introduction.

2. Meaning: That a current Prince or Princess must be appointed to be the Crown Prince or
Princess.

3. The same procedure will apply for this member once in place and should be introduced to
Parliament, take an oath with the State President and deliver an introduction speech.

4. This member should appoint his successor.

Article 47:

1 . The Government will provide the necessary protection.
2. The Government will provide the Kingdom with section to fill the New Royal Guard that

will be installed at Major centres for protection.
3. The Government will be partially responsible for their salaries.  The Kingdom will pay

another section of their salaries.
4. The Kingdom will have all residence names given castle name status.
5. The New South African flag will be used at all official meetings and residence of members.

Article 48:

1.   Communication with the Government will take place on all levels.
2. All decisions taken by the National Royal Assembly will be forwarded by the Minister of

Royal Affairs, to Parliament.

Article 49:

1 . The National Royal Assembly, is the collective name for the 4 (four) Houses together.
2. These Houses will have the function of the "parliament" within the Kingdom.



3. The National Royal Assembly will take seat every 4 months including that of parliament
sessions when ONE member of the House of Majesty can not be present.

4. Sessions of the N.R.A. will also coexist with Parliament sessions.
5. No constitutional member of the Kingdom belonging to the N.R.S. will be hindered to

properly function in full capacity to satisfy his/her job.

Article 50:

1 . No Prince or Princess shall be by any member of the public be provoked or made fun of in
public appearances.

2. No King or Queen shall be provoked or made fun of by any member of the public during
public appearances.

3. No member of the public will have the right to intervene or interfere with any doing of a
Prince or Princess, King or Queen unless proven that it will put the whole Kingdom and
South Africa in danger.

4. No member of the public will directly address any Prince, Princess, Queen or King, unless
spoken to or by contact deriving from such circumstances like the press.

5. No press member will be allowed to interview a Royal member unless clear indication as to
the purpose of such a meeting will have.

6. No member of the National Royal Assembly (N.R.A.) will unnecessary be provoked and
dignity for all members together with respect shall be shown at all times.

7. On foreign visits by any Prince, Princess, King or Queen the Government will be informed
at all times through the Minister of Foreign Affairs, who will in co-operation with the
House of Royal make the necessary arrangements.

8. Upon visits from other Royal Families the Kingdom will take upon receiving the
Delegation introducing them to the relevant State officials.

9.    The Government will ensure that safety precautions will be taken.



SOUTH AFRICAN JEWISH BOARD OF DEPUTIES

27 February

SUBMISSION TO THEME COMMITTEE ON A BILL OF RIGHTS

This submission is made by the South African Jewish Board of Deputies, which is the umbrella
body and spokesperson democratically elected to represent the entire Jewish community of
South Africa, and to which all organisations are affiliated.

"THE NEW CONSTITUTION: PROTECTION AGAINST INSTIGATION OF
RACIAL HATRED, VIOLENCE AND DISCRIMINATION

1. Although the Interim Constitution provides protection against racial discrimination, it
fails to protect groups and communities against racist attacks and hate speech.

2. In a heterogeneous society such as ours, and particularly in the light of the deep-rooted
racial prejudices that have plagued this country for generations and which were
institutionalized and reinforced by legislation, the possibility of friction between one
group and another, based on racial or religious hatred, is ever-present, making it
essential for the Constitution to limit the freedom of expression by outlawing the
instigation of racial hatred, violence and discrimination.

3. It is considered that legislation prohibited hate speech or racial abuse and incitement is
a possible protection, but in our opinion not the strongest and safest one.
Incorporation in the Constitution itself would provide far greater moral and legal force,
and would put the constitutionality of such legislation beyond question.

4. Such a limitation on the freedom of expression can be found in most international
human rights instruments and in many constitutions.  By way of example:

(i) Article 13(5) of the 1969 American Convention on Human Rights provides that:

"Any propaganda for war and any advocacy of national, racial, or religious hatred that
constitute incitement to lawless violence or to any other similar illegal action against
any person or group of persons on any grounds including those of race, colour,
religion, language, or national origin shall be considered as offences punishable by
law."

(ii) Article 4 of the 1985 International Convention on the Elimination of All Forms of 
Racial Discrimination states that -



"States Parties condemn all propaganda and all organisations which are based on ideas
or theories of superiority of one race or group of persons of one colour or ethnic
origin, or which attempt to justify or promote racial hatred and discrimination in any
form, and undertake to adopt immediate and positive measures designed to eradicate
all incitement to, or acts of, such discrimination and, to this end, with due regard to the
principles embodied in the Universal Declaration of Human Rights and the rights
expressly set forth in Article 5 of this Convention, inter alia:

(a) Shall declare an offence punishable by law all dissemination of ideas based on
racial superiority or hatred, incitement to racial discrimination, as well as all
acts of violence or incitement to such acts against any race or group of persons
of another colour or ethnic origin, and also the provision of any assistance to
racist activities, including the financing thereof;

(b) Shall declare illegal and prohibit organisations, and also organised and all other
propaganda activities, which promote and incite racial discrimination, and shall
recognise participation in such organisation or activities as an offence
punishable by law;

(c) Shall not permit public authorities or public institutions, national or local, to
promote or incite racial discrimination".

(iii) The New Czech Constitution is specific in its limitation clause relating to the 
entrenched freedom of expression:

"The freedom of expression ... may be limited by law by way of measures essential in a
democratic society for protecting the rights and freedom of others ..."

(iv) The new Constitution of Estonia contains the following provision:

"The propagation of national, racial, religious or political hatred, violence or
discrimination is prohibited and punishable by law."

(v) The new Constitution of Lithuania contains the following provision:

"Freedom to express convictions or impart information shall be incompatible with
criminal actions - the instigation of national, racial, religious or social hatred, violence
or discrimination, the dissemination of slander or misinformation."

(vi) The new Constitution of Slovakia says that freedom of expression shall be limited "for
the protection of the rights and freedoms of others".



(vii) The new Constitution of Kazakhstan forbids "the kindling of social, national and 
religious intolerance and violence".

5. Having regard to the foregoing, it is suggested that an Article be incorporated in the
Bill of Rights suitably limiting the freedom of expression.

6. If such an article is approved, it is suggested that it be incorporated in the Interim
Constitution, if it commands the necessary support, and not merely in the final
Constitution presently being formulated."

We appreciate the opportunity to make this written submission.  We are willing to discuss this
suggestion further should you require it.

Kind regards and good luck in your deliberations.

SEYMOUR KOPELOWITZ
National Director



21 December 1994

RE: NEW CONSTITUTION

Enclosed herewith please find a copy of a memorandum containing proposals relating to
the structure of the courts under the new constitution which has already been sent to the
Department of Justice.  We should be happy to give oral evidence in amplification of the
views set out therein.

JUDGE S SELIKOWITZ

JUDGE I G FARLAM

MEMORANDUM

It is suggested that in the Permanent Constitution, provision should be made for the
administration of justice at superior court level by means of a three tiered court system,
as follows :

(1)          9 provincial divisions of the Supreme Court, one for each
province, with provision for temporary (circuit) local divisions and, where necessary,
permanent local divisions at centres some distance away from the seats of the provincial
divisions : the provincial divisions could also hear appeals from inferior courts in the
province.

(2)          3 appellate divisions of the Supreme Court, each having as
its area of appellate jurisdiction, a circuit made up of three provinces.  It is suggested
that the 3 appellate areas could be : (a) the provinces of the Western Cape, the Eastern
Cape and Kwazulu/Natal (the First Circuit Court of Appeals or the Coastal Circuit); (b)
the Northern Cape, the North West and the Orange Free State (the Second Circuit Court
of Appeals or the Central Circuit); and (c) the provinces of Pretoria-Witwatersrand
Vereeniging, the Eastern



Transvaal and the Northern Transvaal (the Third Circuit Court of Appeals or the
Northern Circuit).  The grouping of the provinces into appellate circuits has partly been
dictated by convenience.  The three maritime provinces (Western Cape, Eastern Cape
and Kwazulu/Natal) are linked by regular and easily accessible airline routes.

(3)          One High Court - the highest Court in the land - which

would hear appeals from the Circuit Courts of Appeals, but only in those cases in which
it has given leave to appeal to itself.  In other words, it would function as does the United
States Supreme Court and only hear those cases it chooses to hear. (Possibly provision
could be made for appeals as of right to it in cases between Provincial Governments and
the Central Government and a Provincial Government and cases where a Circuit Court
of Appeals had declared unconstitutional an Act of the central Parliament.  If the
Permanent Constitution makes provision for advisory opinions to be sought by
Parliament on the constitutionality of proposed legislation, then such cases could also be
brought before the High Court without its

cont/....

3

leave being first obtained.)

It is considered that judges of all tiers of the Supreme Court should be empowered to
deal with constitutional matters and should have the power to declare Acts of Parliament
unconstitutional and that provision should not be made for a separate Constitutional
Court.  The present system with constitutional questions going to the Constitutional
Court and other questions going to the Appellate Division, with the consequent delays
and other problems associated therewith should not, it is considered, form part of the
permanent constitutional arrangements.  The factors which we believe led to the present
dichotomy between the Constitutional Court and the Appellate Division and the decision
to give only the Constitutional Court the power to declare Acts of Parliament
unconstitutional should no longer be applicable under the permanent constitution.
The structure suggested above is based on the federal court structure in the United
States.  In a sense it involves decentralising the Appellate Division, breaking its three
chambers down into separate appellate courts, and putting the High Court at the apex
with the power to hear constitutional matters and also important cases of a non-
constitutional nature where the importance and difficulty of the point at issue justifies the
case being heard at the highest
cont/....



level.  For example, a question such as whether there is a general enrichment action
could and should be considered by the highest court as would cases where the various
Circuit Courts of Appeal have given conf licting judgments.



Sizanani

self help project

I take this opportunity to tell you how the mothers of our community feel about a few issues.
First  we are very unhappy about the laws regarding rapists and especially child rapists, as they get out on bail and sometimes
disappear all together or they get a pathetic sentence and are soon out on the streets again.
The protection of women against abuse and violence is totally inadequate to say the least any of the thousands of beaten and
battered women in this country will tell that the police will not help in cases of domestic violence as it is a "domestic
problem.  Does that mean that women have no rights because they are wives? Why do men have the rights to beat and even
kill her and are not protected.  The same goes  for violence  in the home against children.  How we you going to protect us
on a Saturday night when we are being beaten senseless by a drunk and abusive husband and you are terrified to leave
because there is no money to leave and take the children.  Just recently a man was released from jail after only 18 months in
jail.  He followed her for years and after 2 other attempts to kill her finally succeeded.  He says he planned to kill her and he
is not sorry he did.  What happened here?  Do we release wife abusers and killers into society like this and expect women to
feel happy about bringing up our children in this country.  I am not happy at all about it. I feel very strongly that if we are
living in a  true democracy we women must be free to make our own decisions about abortion.  It is her body and almost half
the women in our country end up the only responsible parent.   Responsibility rests on her shoulders to feed, clothe and
educate them. How many women are single parents who really didn’t want or need a baby and then were humiliated by being
told that the church and state were deciding on her behalf that she will have the baby.  That is  not democratic and I would
like to make my own choices with my body.  I may not agree with the churches view, that is my democratic right and I do
not feel that the church should have any influence over my democratic right as a  citizen of  the new South Africa.  The
church has too much influence; I feel, and they should be saving souls and not meddling in politics.
Abortion should be a woman’s choice.  They are still going to back street abortionists and are dying as a result.  So give
them the better option in their desperation to go to a legal doctor.
Make our streets  safe again or is that a bygone dream. I would like my grandchildren to experience freedom and not
paranoid by the violence and crime.

I wish you luck in your task of trying to please us all and may God be with you.

Glenys Van Halter.



South African Tourism and Safari Association

28 February 1995

TOURISM AS A SCHEDULE SIX FUNCTION
IN THE INTERIM CONSTITUTION

SATSA (Southern African Tourisrn and Safari Association) comprises some 450 industry members of the
incoming tourism plant in South Africa.  These members include airlines, hotels,, game lodges, tour
operators and attractions, specifically companies like COMAIR, SOUTHERN SUNS, MALA MALA,
SPRINGBOK ATLAS SAFARIS, TUGHGATE OSTRICH FARM to name but one from each category.
Our members are both big and small and each one is as important as the other.

SATSA is actively involved in the restructuring process of the tourism  industry which is taking
place at present.

SATSA'S major concern is that tourism has been designated a Schedule Six function in the Interim
Constitution.  We believe that tourism like the Portfolios of Foreign Affairs and Defence, should
remain a National issue.  Especially international tourism marketing.

Under the present dispensation each Province is busy setting up its own Tourism Ministry
and gearing themselves for intensive overseas marketing.  The cost of this duplication trine
times over is frightening, as well as the fact that each province is keen to undertake
international marketing trips.  This will fragment South Africa.s tourism industry, the
successful role models overseas promote their tourism internationally through a single
National Tourism Organisation

We believe that each Province should be responsible for its own Domestic Tourism programme
including the development of infrastructure and facilities to cope . with the tourism boom.  In
addition the Provinces should facilitate the growth of their Domestic Tourism plant by instilling a
tourism culture in its peoples with the assistance of private enterprise, the object being to develop
tourism skills and entrepreneurship in all its commodities.  The Provinces would also be responsible
for encouraging a partnership with private enterprise to ensure that the Province is marketed
domestically and regionally in Southern Africa.



In a nutshell, tourisrn should be a National function, with a National body responsible for
international marketing, whilst the Provinces are responsible for their domestic tourism within
Southern Africa.

Industry would welcome the opportunity to present its case before the Constitutional Assembly, as
we believe it is vital to have a co-ordinated and committed tourism body representing South Africa
in the International Market.  Whilst we are currently enjoying "flavour of the year status' our
competitors such as Australia and the Caribbean are mounting major tourism drives to lure tourists
to their shores.

I look forward to hearing from you and hope to have the opportunity of meeting you shortly.  I
rnay be contacted directly in Swellendam, telephone

Liz Westby-Nunn
PRESIDENT



SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY

by

THE ASSOCIATION OF DIRECTORS OF NATIONAL COLLECTIONS

1. PREAMBLE

The Association of Directors of National Collections comprises the Heads of South Africa's
national museums, libraries, and zoological gardens.  Among these institutions are the South
African Museum (Cape Town), the Transvaal Museum (Pretoria), the Natal Museum
(Pietermaritzburg), the National Museum (Bloemfontein), and the J.L.B. Smith Institute of
Ichthyology (Grahamstown), which together constitute a primary source of fundamental research
on biodiversity in South Africa.

The purpose of this submission is to propose that certain principles relating to the
environment and to wildlife in South Africa be considered by the Constitutional Assembly for
incorporation in the new constitution.

2. THE DEPENDENCE OF HUMANITY ON BIODIVERSITY

There is extensive awareness, concern, and alarm today regarding the adverse impact on the
world's fauna and flora caused by the growth of human population and the concomitant
consumption and exploitation of natural resources of all kinds.  Many noted authorities have made
statements in recent years about the dependence of humanity on natural biodiversity and the
environment.  Professor R.F. Fuggle of the University of Cape Town has written as follows:

"The human species is utterly dependent upon the earth's natural ecosystems.  There must
be deliberate action to protect the structure, functions and diversity of the world's
ecosystems.  The ecological processes that govern climates, recycle essential elements, form
soil, disperse wastes, and keep the planet fit for life, must be conserved.  The variety of
plants and animals and other organisms, was well as the different ways these are assembled
in communities, must be preserved, and human use of living resources must be within the
resource's capacity for renewal. (Environmental Management in South Africa, 1994, p.2).

"There are two components to environmental deterioration.  One is the depletion of
essential resources for the maintenance of present-day lifestyles.  The other is the



deterioration and destruction of natural processes which ultimately sustain life on earth.  Both are
aggravated by an increasing human population.  Our time is different from any other in history
because of the rates at which we are using resources, modifying natural systems, and increasing our
numbers.  " (0p. cit. p. 1).

The serious loss of biodiversity and the disruption of natural processes were viewed with
concern by the many participants at the United Nations Conference on Environment and
Development held in Rio de Janeiro in 1992.  The world community recognised the need for
continued economic growth while maintaining the integrity of the biosphere.

The authors of the important document Systematics Agenda 2000: Charting the Biosphere
(American Systematics Association, 1993) make the following statement:

"The Earth's species - including humans - comprise an intricate fabric that has shaped the
atmosphere, climate, soil, water and other ecological features essential for the very
existence of life ... We are faced with rapidly declining diversity and disappearing habitats
worldwide - and an increasing demand for precious biological resources by expanding
human populations ... The cost of ignoring species diversity now will ultimately far exceed
the cost of investing in its future.  We face an unprecedented opportunity - one that our
grandchildren will not have, should we fail ... If trends continue, humans will soon live in a
biologically impoverished world.  With the loss of each species, we lose potential
economic benefits - natural products that increase our food supply, or the medicines we
depend on.  We lose links in the web of life that are essential for clean air, clean water, and
healthy ecosystems ... The future welfare of our biosphere and all of its species - including
humans - will depend upon the collective actions of the world's governments over the
course of the next few decades.  "

The following remark by Orville Freeman (former United States Secretary of Agriculture,
1989) is relevant :

"We make a potentially dangerous mistake when we assume that we must choose between
serving humanity or serving the environment.  It must be a priority to bring these goals
into harmony.  They need not and they must not be mutually exclusive.  "

It would be timely and appropriate to give recognition in the new South African
constitution to the crucial dependence of humanity on natural ecosystems, processes and
biodiversity.  The state should accept responsibility for ensuring that development is compatible
with environmental and conservation concerns.

3. SOUTH AFRICAN LAW AND THE PROTECTION OF WILDLIFE



South African scientists are deeply concerned over the accelerating degradation of the biota in our
country.  The study of large collections of organisms in our museums, as well as historical records,
reveals a steady impoverishment of our fauna and a pervasive disturbance of biodiversity.
Environmental pollution, unwise agricultural practices, largescale monoculture, and the
consumption of limited natural resources (such as natural forests) on non-sustainable scales, are
factors contributing to this deplorable situation.

This situation has been exacerbated by a legal difficulty in the status of wildlife in South
Africa.  The problem lies in a principle of Roman-Dutch Law which is embodied in South African
Law: a wild animal is legally a res nullius (ie. it belongs to nobody, although it may become the
possession of the first person who captures or kills it).  Maasdorp (Institutes of South African Law,
1971) puts it this way:

“ ... as long as wild animals have never been captured or domesticated they may be
acquired by capture wherever they may be found, whether on private or public land, on
one's own ground or on that of another, and in the latter case whether with or without the
owner's consent.  "

The problem is stated more fully and recently by J.DUP. Bothma & P.D. Glavovic (specialists
in South African environmental law) as follows:

"Wild animals are classified in South African property law as res nullius and res intra
commercium, that is as things which are unowned but capable of being owned.  They are res nullius
in their natural wild state, but become owned things as soon as they are 'occupied', that is, taken
under effective control by occupation, reverting to res nullius once that control is lost.  Their legal
status is that of objects, not subjects of rights.  Because of this status, there are no private-law
remedies available to protect wild animals from being disturbed, captured, injured or killed, unless
they are already the property of another.  The law does not permit intervention by concerned
persons or organizations on their behalf.  The rules relating to standing to sue (locus standi in
judicio) are strict ... Nor do the common-law crimes of theft and malicious injury to property
provide any legal protection to unowned wild animals.  Without specific conservation legislation,
wild animals would be without any effective legal protection.  " (Environmental Management in
South Africa, p.259)

Legal protection of wildlife is provided within the present legal system by the official nature
conservation agencies.  It is, however, limited in its scope, and it does not address fundamental
processes in nature on which the biota depend.  In the large body of conservation law there is a
conspicuous absence of protection for most invertebrate animals, while birds and mammals are
comprehensively protected although they comprise, in fact, small components of biodiversity.
There is also wholly inadequate emphasis on the protection of habitats and ecosystems.  Bothma &
Glavovic (OP. cit. p.260) summarise the position as follows:

"Van Riebeeck imposed restrictions on hunting in 1657 in the Cape.  Simon van der Stel
introduced comprehensive controls over hunting in 1680.  Since then almost one hundred
individual statutes and ordinances have been enacted for the conservation of wildlife.  But



the reduction of wildlife continues.  The law has not been effective.  There is an urgent need
for an entirely new approach to nature conservation if the remnants of our wildlife and natural
areas are to be preserved.  Because of their legal status the extent to which wild animals are or
should be protected, and their relationship to human beings, are at present matters of legislative and
administrative policy, as there is nothing of any substance in private law on which the judiciary can
operate in the interests of protection.  There are various ways in which wildlife law may be expanded
in public law, one of which is the development of the concept of a public trust doctrine and
legislative assumption by the state of ownership of wildlife as a public trust on behalf of the nation.
"

The status of wildlife as res nullius has had the effect that private landowners, developers, and
indeed the public at large, have had an excessive degree of freedom in being able to destroy or adversely
affect the fauna.  Bothma & Glavovic (0p. cit. p.269) refer thus to the powers of owners of land:

"Even though they do not own the wildlife on their property (that is, where they do not exercise the
required control), they are masters of the destiny of wildlife because of their power to modify and
destroy its habitat.  "

It is the view of the Association of Directors of National Collections that the res nullius status of
wildlife in South Africa should be changed to that of res publica (ie. wild animals of every kind should
become the collective property of the citizens).  This matter was addressed as long ago as 1974 by Van der
Merwe & Rabie (Tydskrif vir Heedendaese Romeinse-Hollandse Reg vol.37, p.38) in their paper "Eiendom
van wilde there "; the following quotation is from the English summary of their paper:

"It is concluded that in modern times emphasis should be placed primarily on wild life conservation
in the interests of society in general.  Criticism is levelled, accordingly,at the fact that wild animals
are regarded as res.nullius; it is suggested that ownership of wild animals should in principle rest in
the state but that individuals may in certain circumstances apply for ownership.  "

Bothma & Glavovic (0p. cit. p.269) agree with this viewpoint:

"There is a public dimension to wildlife that makes its legal classification as res publica more
appropriate than as res nullius.

4. RECOMMENDATIONS

The following principles should be incorporated in the new constitution:

1. The state recognises that natural ecosystems and biodiversity are fundamental to
human existence, and are essential for the welfare and ultimately the fate of our society.  The
state accepts the responsibility to protect and preserve the environment and biodiversity on
behalf of present and future generations of South African citizens.

2. The state shall assume ownership of wildlife as a public trust on behalf of the citizens.
To achieve this, the legal status of wildlife shall be amended to that of res publica. This shall
have the effect of empowering the state to legislate nationally to conserve wildlife, and shall



accord locus standi to concerned persons or organisations in matters regarding the
protection of wildlife.

Dr Brain Stuckenberg
21 February 1995



4 April 1995

Catholic Women’s  League

National Council

The National Management Committee of the Catholic Women's League of South Africa, in

considering the clauses of the Constitution of the Republic of South Africa 1993, (Act No 200,

1993) assumes that the fundamental rights, privileges and benefits to which any South African

citizen shall be entitled and the duties, obligations and responsibilities to which he shall be subject,

will not be substantially altered in the new constitution for which input is now being sought.

The League is specifically concerned in seven fields- abortion, genetic engineering, surrogate

motherhood , the death penalty, euthanasia, homosexuality and censorship.

In terms of Section 9 of the Act every person shall have the right to life.  Since it is the teaching of

the Catholic Church that life begins at conception, this would preclude abortion.  The League

supports Section 9 and protests against abortion.

Section I5 of the Act states that there shall be freedom of, amongst other things, scientific research.

Since in vitro fertilisation and genetic engineering often mean that several ova are fertilised and

only one is used, the remaining fertilised ova are destroyed, these ova are viable and, in the proper

environment would develop.  They are potentially human beings.  The freedom, therefore, of

scientific research would seem to militate against the right to life.

The League refers the Constitutional Committee to comments made by Father Hyacinth Ennis,

OFM and quoted on Page 115 of the S A Law Commission's Report on Surrogate Motherhood,

Section 6.2.4 :



"Realising that we in South Africa are living in a multi-cultural and multi-

denominational country, and wanting to respect the principles of tolerance and

freedom, we Catholics naturally do not expect non-Catholics to either accept or

agree with our particular position.  Hence we must allow for a pluralism of thought

and practice in public affairs - and in particular in legal matters.  Thus we do not

wish to enforce our viewpoint on others.  Nevertheless, we expect that our opinions

and practices ought to be respected and catered for in society in general.

It is also a fact that legality and morality never equate with each other.  Legality (or

law) cannot hope to cover each and every aspect of human life in society.

Nonetheless, legality ought to be based on sound moral principles which try to

uphold and enhance the well-being of society and they make for viable social living.

It is also impossible for legislation to control all human ills but it can always try to

limit their scope of effectiveness within the bonds of possibility.

Father Ennis makes it clear that the Catholic Church continues to hold a strong view

against surrogate motherhood"

If the practice is to be approved, the League urges that it be extremely carefully controlled as

regards the donor gametes, choice of surrogate mother, non-payment for her service, and that the

rights and welfare of the child be the primary consideration.

When the death penalty is considered, since there is no definitive scientific evidence that it

discourages or reduces the number of crimes for which it is the penalty, again the terms of Section

9 are vitiated.  The League, therefore, does not support execution.

In dealing with the subject of euthanasia, careful distinction must be made between what is called

"passive euthanasia”, that is not employing any means to prolong life artificially, and "active

euthanasia" which is actual intervention to terminate life.  However compassionate the reasons for

ending a life, this is not the province of man.  The Church's teaching is that it is permissible to

switch off machines or disconnect drips but that actual steps to kill the patient, or to help him to kill

himself, are not morally or legally right.



With regard to homosexuality, Section 17 on freedom of association is relevant, and Section 8 (2)

referring to "unfair discrimination, directly or indirectly" protects homosexuals in social and

economic life.  It must be pointed out that homosexuality, per se, is not unethical.  Only if unnatural

acts are practised is it immoral and illegal.

Censorship, as a general practice, is undesirable.  Section 15 (1) allows every person the right to

freedom of speech and expression, and this is extended to the press and other media.  The League

feels, though, that there must be protection, particularly for children, against the damaging effects

of pornography and violence.

In addition, in the new Constitution emphasis should be placed on the protection of the family and

its well-being, equal opportunities for education and jobs, protection and support for handicapped

persons and the affirmation of non-discrimination on any grounds.

The Catholic Women's League does not have the legal and constitutional skills to negotiate the

pitfalls where every right accorded to society appears to contradict another, e.g. freedom of

expression and pornography.  Therefore, in expressing its opinions it is hopeful that the matters

mentioned will receive the careful and thoughtful attention of those whose work it is to frame an

ethically acceptable new Constitution.
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FUNDAMENTAL RIGHTS
MUST INCLUDE

ADOPTION:

1.  Thus:- A natural father of children be granted rights of adoption.
    e.g. S child born out of marriage - like people who were lovers but never
    got married.

2.  To expand a bit:
    (a) The court of laws grant the mother of a child/ren rights to bring them
        up imposing maintenance money on the father, as if the father doesn't like
        or love his child/ren.
    (b) A dispute between the two lovers must not mean a females over        
rights/amandla adlule.

    (c) Usually people and the mother of the child/ren would say (ulahle
        abantwana (abandon his children) were as the male has no such intentions.

    (d) We are on the nation building, if this is entrenched in the constitution
        and the bill of rights shall mean a decrease in unplaned and unneccesary
        births.

(B)  HUMAN DIGNITY

    Humnan dignity - no doubt shall be respected the way they are:-
    Meaning - Poor, rich, crippled, educated, uneducated and regardless of race, and
    sex
    Human dignity goes hand in hand with right to life.
    If one is undermined, discreaminated against any existing means enabling
    one to survive that person is buried alive.(end pg 1)

RIGHT TO LIFE

Right to life shall be offered to good citizens.

For instance:
1.  Murders )     ARE NO GOOD CITIZENS
2.  Rapists)
3.  Witch Doctors)

Therefore capital punishment is still essential, were as seen uneffective.  South Africans
will feel it as years go by.
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(C)2 ABORTION

     It is understandably a way to reduce unplanned and unneccesary births and
     over population.
     I believe one would not think of an abortion if not pregnant already, why
     think of it after the occurence also abortion is going to render people affected     
infertile afterwards, in future they may think of starting families.
     This can be granted to people who are raped only.
     Solution: to abortion, unplanned and irresponsibly births in order for people to
     act rsponsibly.
(1)  They must be judged equally
(ii) Courts of law not to feel pity for the females
(iii)Onus placed on both of them.
     e.g. The months whilst an infant for breast feeding purposes the mother
     shall look and bring the baby up.
     Inturn  the father shall bring the child up  on his own for a number of months
     and visa versa
     unless the father chooses to bring them up  on his own permanenetly (end pg       2)

Business/Economy

licencing:  tranport

(1) Must be revised to enable taxi industry to expand its ability and capacity.
    20 and 25 seater vehicles be allowed to work as taxis for long distances.

(ii)A dispute commission  or court or code of conduct be made in order to allivate       
taxi industry disputes.
(iii)Law to acertain issuing of permits be made simpler but very accurate, by not
confusing routes with one another.

HOUSING

Be made more acceptable to people.
(1) that goes hand in hand with land rights.
    eg Buying of land/ground
    be made equal.
    A ground in one place cost R3 000.00
    in another place              300.00      SAME SQUARE METRES
    This must apply to white residential areas called towns.

(ii) Grounds in Towns and Townships must be the same in money amounts - the     
difference in money being the size of the ground.
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(iii)Service charges
     Towns and Townships to also take a shape that is affordable.
     e.g. water in town unneccessary soming to R300,00
          Electricity                           400,00 (end pg 3)

If this is share properly forgetting the old say that some land/ground cost more than
others, this will allivate the housing luggage carried by the government.  Also people
shall start feeling their freedom, wage disputes shall also see a dead end.

JOB POSTS

People are encarraged to learn/fund
It is discarraging to see job adverts stating age limits.
At 40 yrs I stasrt learning and perhaps finish three years later at that time I will be 43
years of age.

Adverts require a young person between the age of 20 yrs to 25 yrs where is the chance
for people over 40 years.
This must be included in the constitution that age limit does not work.

THE END

THANK YOU

M J MAKLIA
2 681-17TH AVENUE
EMZINONI
BETHAL 2310  



FATWA COMMITTEE - MUSLIM JUDICIAL COUNCIL

RELIGION, BELIEF AND OPINION
The Holy Quran says;

"Say, 0 disbelievers

I worship not that which you worship"

Nor worship you that which I worship.

And I shall not worship that which you worship.

Nor will you worship that which I worship,

Unto you your religion and unto me my relgion".

(Qur'an - 1 09: I- 6)

"There is no compulsion in religion". (Qur'an -2 : 256 )

"For each we have appointed a divine law and a traced - out way.  Had Allah willed he would

have made you one community.  But that he may try you by that which he has given you. (He has

made you as you are ).

So vie with one another in good works.  And unto Allah you will all return."

(Qur'an -5 : 48)

"And if your Lord willed, all who are in the earth would  have believed together.  Would you (

Muhammad ) compel men untilI they are believers?

(Qur'an - I 0 : I 00)

From these verses we submit to the constitutional assembly the following:

(a) That Islam is religion which accepts the equal right of other religions to exist alongside itself

(b) That Islam does not impose its will upon another religion either by way of agressive

proselitization or co-ercion.



( c)     That Islam forbids slanderous and malicious attacks against other religions and its
adherents.

(d) That Islam respects the principle of non - interference in other religions viz that it respects

the autonomy and the freedom of its adherents to practice their religion as they deem fit.

From this we further submit to the assembly the unfortunate fact that Islam is all to often

presented - particularly in the media - as a blind and fanatical force bent on imposing it's will upon

all the rest of humanity.

This reductionism is a travesty, not only against Islam but also against any other religion which

has gained the respect of some of the best minds in the world.

On the basis of the afore-mentioned Quranic statements and injunctions we declare, therefore, that

Islam upholds the highest values cherished and espoused by all civilised peoples , viz; the value that

all people should be allowed to practice and preach - within a climate of peace and security - the

religion and beliefs of their choice, a right granted to them by God Him-self.

To further corroborate the Islamic position we submit the following selected clauses of a

different treaties drawn up by the Prophet himself in association with non-muslim peoples

(a) The Treaty of Madinah with the Jews of Madinah

· The Jews who may follow us will have our support equally, withou suppression, nor
do

we intend to combine and turn against them...

· The Jews of Banu Auf form a antion with the believers.  The Jews shall have there

own religion, and the Muslims shall have their own religion.

· The Jews of Aws, their slaves and themselves shall have the same rights and

obligations, as stated in this agreement, with the best benevolence of the parties to the

agreement...

(b) The Treaty of Hudaybiyyah



... and that between us ( the Muslims and the Polytheists) there is contract which we have
to fulflll and that there shall be no secret help violating neutrality, and no acting
unfaithfully.  And that whosoever likes to enter the league of Muhammad and his alliance
may enter into it, and whoso likes to enter the league of the Quraish and their alliance, may
enter it.

0 The Pact with the Christians of Najraan

In the Name ofallah the Compassionate the Merciful

This is the pact which has been issued by Muhammad the Apostle of Allah, to the people
of Naj'raan... They shall have the the protection of Allah and the promise of Muhammad
the Apostle of Allah , that they shall be secured their lives , property lands, creed those
absent and those present their families , their churches and all that they possess.  No bishop
shall be diaplaced from his parish or monastery and no priest shall be forced to abandon
his
occupied by our army.  Those who seek justice shall have it there will be no oppressors nor oppressed.

THE FATWA COMMITTEE OF THE MUSLIM JUDICIAL COUNCIL

Sheikh Nazeem Mohamed
(PRESIDENT)

Islam and Capital Punishment.

It is my intention in this brief but hopefully representative essay to present the Islamic view on

capital punishment(qlsaas).  The views expressed here will be based on the most authoritative

interpretations of the four major schools of Juridical thought in Islam.  As such we can be

reasonably certain that this presentation will represent the of the majority of Muslims in South

Africa.

Islamic Law is a Divine law and as such the moral Justification of it's principles, Muslims firmly

believe, is derived from the sanction given to it by God himself The acceptance by the Muslims of

the death penalty as a 'ust and equivalent punishment for the crime of wlllful, intentional and



premeditated murder cannot be simply seen as a "barbaric" desire for revenge.  The sense of Justice

and equivalence or a punishment that suits the crime, is inherent in the human-being and cannot be

confused with the mere desire for revenge.  However to simply ignore this desire for revenge, it

could be argued, may be a serious error.  The retention and imposition of the death penalty in

certain cases, the conditions of which we will deal with later, can act as a safety valve through

which dangerous psychological poisons can be drained from society.  The Quran says,

"And surely in the death penalty there is life for the community.

The failure to do this may lead to serious social and psychological consequences.  It is perhaps not

strongly emphasized enough but there are cases where entire faimilies were transformed into

assassination gangs and they have often succeeded in executing the suspect inside the prison where

he was sent for his sentence.  The murder of one of  its members was too grizzly and gruesome for

them live with the fact that the murderer still lived even if it be in prison.

The Islamic law dealing with the death penalty differs from the current penal code in force in our

country in at least two fundamental respects.

Firstly, there is a crucial difference with respect to the kind and quality of evidence required by

Islamic law.  Muslim jurists have always been skeptical about the validity of circumstantial

evidence in trying an alleged murderer.  A large group of them in fact reject this type of evidence

and give priority if not the sole mandate to direct 'defence.  This means according to them the

testimony of living and reliable witnesses  to the act of murder.  In addition to the testimony of the

witnesses the  instrument that has been used to terminate the life of the victim is seen as evidence

of  malicious intent.  Conviction, therefore, cannot be made in the absence of such an  instrument

which according to Muslim law also has to satisfy certain well defined requirements.  For example

a general requirement is that it must be an object that 'customarily" kills, or something, heavy

enough to terminate life.  These criteria are difficult to satisfy unless and until such time that the

court has direct access to the murder weapon or highly reliable witnesses are allowed to give

satisfactory and detailed descriptions of the alleged weapon.  The amount of recorded cases

where innocent men and woman were convicted and subsequently executed in the USA alone



since the beginning of this century attests to the wisdom of this approach.  Indeed we submit that

a serious revisit to the current Law of evidence especially the sections that deal with murder cases

may, from an Islamic point be long overdue.

The second major area of difference between Islamic Law and the South African penal code

relates to the question of who carries the final right to exact the death penalty.  According to

Muslim law the mandate to impose the death sentence rests with the legal guardians of the victim

and not with the Judge.  The procedure therefore is as follows; the alleged murderer is first tried in

a court of law.  If it is proven according to the criteria spelt out earlier in this essay, that the suspect

is indeed guilty of the crime the guardians of the victim is presented with one of three choices; they

can either demand the imposition of the death sentence, or demand compensation in the form of

blood-money(dlyah) to be deteri-nlned by competent Muslim jurists, or they may waiver the

punishment and pardon the criminal.  However in the case of the last of the three alternatives, most

Muslim Jurists hold the view that the state retains the right to impose some form of corrective

action(ta'zeer) on the criminal.

This committee strongly believes that the state ought to consider this unique system of Capital

punishment.  It succeeds in striking a remarkable balance between the rights of society and of the

individual.

The death penalty according to the Muslim thinking also act as an effective deterrent.  The

arguments against this long accepted view of capital punishment fall to make a distinction between

the murderer who premeditates and plans his crime and the person who kills someone because of

the intense anger or emotion that the situation in which finds himself evokes in him.  The

conclusions that is drawn from the statistics used by the abolitionists that "prove" according to

them the ineffectiveness of the death penalty as a deterrent, seem to ignore this crucial distinction.



Clearly the death penalty will deter a fully matured and sane human-being from committing murder.  Killings

which happen in a moment of anger or under extreme emotional duress naturally has to be treated differently

and is indeed treated diffe rently in Islamic Law.

FREEDOM OF EXPRESSION/ THOUGHT

Freedom of Expression and Speech is a right guaranteed by the Sharlah (Islamic Law) to everyone - male

and female , Muslim and Non-Muslim.  This position is fully supported by the Quran., the Sunnah (

Prophetic Norm ) and the practice of the four rightly-guided Caliphs.

With regard to enjoining good and forbidding evil, the Quran says:

"That there arise out of you a bond of people inviting to all that is good, enjoining what is right, and

forbidding

what is wrong". (3: 104).

According to the Prophetic Traditions the Prophet said:

"The one among you who sees evil should change it with his hand.  If he is not able to do so, then with his

tonque.  If he is not able to do that either then let him reject it in his heart, and that is the weakest form of

faith".

The annuls of the rightly - guided caliphs are replete with examples where men and, women openly and

without restriction expressed their thoughts and   A certain person said to Umar al-Khatttaab " U Fear

God, 0 Umar".  Umar replied (turning to the other companions.)  " Mind you all of you must say it.

There is no good in you if you do not say it and no good in us if we do not pay heed to it".  In



Islam the expression " Fear Ciod" includes advice, admonition, enjoining good and preventing evil.

All of these naturally requires freedom of speech.

However, the principle of freedom of speech in Islam extends beyond mere admonition.  It also

embraces the following aspects:

Political Freedom...

a) To elect the clearer of one's choice;

b)      To critisize , without mischievious intent, the ruling  authorities;

c)      To freely articulate one's support for the political party of one's choice.
This includeds:

This principle is stated in the Quran:

" They conduct their affairs by mutual consultation".  (Shura: 38)

Mutual consultation necessitates that each one should be allowed the freedom to express his/ her view on

whom they want to be elected as head of state.

Academic Freedom:

a      Freedom of research;

This includes the following:

b      Freedom of the researcher to express his/her theories   and opinions

c      Freedom to teach or expound these theories.

Freedom of Debate and Opinion:

These debates could take place at either Intra-faith level or the Inter-faith level.



At the Intra-falth level (viz. within the Islamic Ambit) the very existence of so many different schools of

thought  pay elequent testimony to this freedom.  This is further underscored by the Prophetic Tradition .

" Differences of opinion in my ummah ( Community of Believers) is a Mercy".

At the inter faith levels Muslim history is filled with examples of meaningful debates and intellectual

exchanges between Islam and other religions.  It is important to remember though that despite the

preparedness of Islam to engage others in debate and discussion, its fundamental point of departure remains

the Quranic Order that "There is no compulsion in religion".  Moreover, the attitudes which Islam tries to

engender in its adherents are one's of compassion and understanding.  This is reflected in the Quranic Verse

"and we have made you into Tribes and Nations that you may know one another" 49.1-3).

And when the need for propagating the message is felt then it must be done in the most

civilized of ways.  Our guidelines hereto is the Quran: ( And invite to the way of God with

wisdom and sound reasoning" (1 6:125).

However, despite this broad margin within which Islam allows freedom of speech there

are certain limitations.

 (1) That there should be sincerity of intention in whatever one says.  A Muslim desire
ought always to be the       attainment of the satisfaction of God.

(2) Arrogance, Ostentation, and self-aggrandizement should be avoided.

(3) Freedom of speech cannot be used as a pretext for ridiculing Islam and the Prophets
of God.  A Muslim who behaves in this way will be answerable to the Muslim authorities
alone and to no-one else.

(4) The moral spirit of Islam should be observed.  According to the Prophet of Islam he
was sent to "Perfect the morals of man".  It is within this moral ambit-which includes
respect for all people irrespective of their race, creed or colour - that Islam allows for free
expression of mind and thought.



Freedom of speech in Islam does not mean a licence however to distort, disrupt and to pour scorn
upon the rest of society.

PROSTITUTION..

The act or practice of prostituting or ludeness for hire.  This indecent,
shameful and sinful act in all its forms be it male or female prostitution should
not be legalised in the constitution of our country, for it dehumanises the
person and violates the honour and dignity of man and deprives himlher from
hislher self respect.  All divine religions, especially Islam prohibited it, for it
corrupts society, breaks up the family structure, brings into existence
illegitimate children who as a result are deprived from a lineage and from a
fatherly care and from a decent home.  It is the cause of the spread of
dangerous and incurable diseases, e.g. AIDS; causes the person to earn
unlawful earnings and in many cases the prostitute falls a victim to the
exploitation of gangsters and Mafia groups which enslave its victims in the
worse form of slavery, using them as drug peddlars after making them
addicted to drugs.  Not only should prostitution in all its forms be banned but
illicite sex should also be made unlawful, whether it takes place by the
consent of the two parties involved or not.  It is the duty of the state or rather
the duty of the constitution to protect the honour and dignity of the citizens of
the state against any danger, anything that is immoral and anything that
violates hman rights and the dignity of man.  We strongly recommend that
position in all its forms be made illegal and that all places that operate under
false pretence and that advertises in any manner for sex such as massage
parlours should be closed and permanently banned.  And come not near to
adultery, for it is an indecent deed and an evil way.

HOMOSEXUALITY..

Having sex with one's own sex.  This form of unnatural sexual behaviour
that is not even practiced by animals and which is unnatural to the very
physical structure of a human being should not be tolerated, legalised or
allowed, for the male sexual organ is fashioned in such a way that it sexually
corresponds with that of a female.  All divine religions, more so the religion
of Islam condemned homosexuality, for homosexuality, be it between a male
and a male or between a female and a female corrupts society, spreads



dangerous diseases and destroys the family structure.  The practicing of
homosexuality makes the person behave strangely and unnatural, for what
he does sexually is not natural.  A person's freedom of choice should be
respected, but not when it is immoral, sinful, shameful and when it harms
society, and if a person argues that he can't help being a homosexual and
that he has this feeling for his own sex then he must be told that we
understand his feelings, but that he must control his feelings of himlher and
not allow it to control himlher, for if a person has a crave to steal or to kill, he
should not allow himself to steal and to kill.

We strongly recommend that homosexuality in all its forms be made illegal
and that any person caught practicing or inviting to it, be punished by law,
and that all homosexual or lesbian clubs be closed permanently and
banned. It is the duty of the state to introduce such laws that protect the
morality of its citizens and that it should not allow any form of corruptions to
infiltrate into the well being of society.  Society has a right to a decent and
clean living.

'For ye practice your on men in preference to women, ye are indeed a
people transgressing beyond bounds.'

ABORTION..

The termination of the pregnancy on demand.. Abortion should not be
legalised, for all forms of life is sacred and should at all times be protected.
Islam places immense values on the sanctity of life in any form.  The fetus in
the womb is the start and seed of life and it develops into a full human being.
Abortion is immoral, sinful, selfish and contrary to the aws of the Creator (And
take not life that Allah has made sacred except for a just cause).  The fetus in
the womb has been guaranteed the right to live, the right to demand
compensation for any aggression against it, unless under circumstances, e.g.
where the life or health of the mother is n danger confined by reliable medical
specialists, because the life of the mother shall not be sacrificed for the sake
of the fetus, because the mother's life is certain but that of the fetus  is not.

Abortion on demand is the worse ironies when mothers who are supposedly
the most devoted of beings, are cast into the role of merciless accomplices to
murder due to illicit sex.  Abortion is not allowed Islamically for the purpose of
birth control or because of poverty.  By legalising abortion on demand it will



interfere with the natural growth of mankind, it is a licence of illicit and
illegitimate sex, it takes a life, it teaches immorality, and shows dissatisfaction
and disrespect towards the work of the Creator.  This barbaric and inhuman
act should not be allowed and it should be made illegal unless under certain
circumstances as explained above.  The fetus has a right to live and the
constitution should protect that life.  We strongly recommend that abortion on
demand be made illegal constitutionally.

THE FATWA COMMITTEE OF THE MUSLIM JUDICIAL COUNCIL

Sheikh Nazeem Mohamed
(PRESIDENT)



15 February 1995

Your invitation to the Department of Foreign Affairs to make submissions refers.

We wish to make a submission regarding aspects of the Constitution which may have a bearing on the functions of
this Department such as the conduct of international relations and the status and incorporation of international law
in South African law.  International relations and international law do not fall specifically under any of the topics
being dealt with by the various Theme Committees.  The only specific Theme Committee we can identify which will
have a direct interest is Theme Committee IV as far as the international law aspects of fundamental rights are
concerned.

Presently the conduct of foreign affairs is a function of the central government.  We are of the opinion that this
position should be maintained as the nature of foreign  relations is such that it will be problematic to conduct at a
provincial level.

The 1993 Constitution, for the first time in our constitutional history, makes explicit provision for the status of
international law in South African law (section 231).  After the neglect international law suffered at the hand of the
previous Government, we welcome the fact that international law is restored to its rightful position in South African
law.

Entry into and incorporation of international agreements into domestic law as well as the status of international law
in general (presently being dealt with by sections 82 and 231 of the Constitution), are areas which fall
within the functions of this Department.  Due to our first hand experience regarding the implementation of
the relevant provisions of the present Constitution, we have however come across certain practical
difficulties.  Against this background we would suggest that international law be dealt with by the
Constitution in the following manner:

Section 82(1)(i) of the present Constitution provides that the President shall be competent to negotiate and
sign international agreements.  The Manual on Executive Acts issued by the Office of the President on 10
May 1994 states that Presidential approval be obtained in terms of section 82 by means of a Presidential
Act.  In the practice of day to day diplomatic relations some difficulty has arisen with the requirement to
obtain Presidential approval to negotiate an international agreement.  When South African delegates are
invited to attend an international conference where an agreement will be drafted, it is usually not clear at
the outset what the parameters are within which the text will be negotiated.  The conduct of international
negotiations is a dynamic process of interaction between states.  With regard to most international
agreements it is extremely difficult to anticipate at the outset how the tactics of other roleplayers will
evolve.  The mandate required from the President within which negotiations are to take place could
therefore not be formulated concisely before the start of the process.  Delegates attending such drafting
conferences should in any event negotiate within the parameters of South Africa's foreign policy.  When
unforeseen circumstances arise, they can easily consult with head office telephonically or by means of fax
to obtain further instructions.  We therefor propose that the new Constitution should not include the
requirement of Presidential approval for negotiating the text of an international agreement.

As far as section 231(1), which deals with the validity of pre-April 1994 agreements, is concerned, we see
no reason to retain such a clause in the next Constitution.  The reason why it was included in the present
Constitution, was to give parliament the opportunity to scrutinize agreements entered into by the previous



unrepresentative government.  When the new Constitution enters into force, parliament would have had
ample opportunity to review previously entered into agreements which may not coincide with its policy.
There will also be no reason to question agreements entered into under the present Constitution as the
legality of the current Government is above board.

Section 231(2) of the Constitution provides for  Parliamentary approval for ratification of and accession to
international agreements, negotiated and signed in terms of section 82(1)(i).  We have already argued that
the requirement of negotiation should not be included in the future Constitution.  As far as signature is
concerned the cross reference to section 82 in section 231(2) proves problematic in the following instance:

Multilateral agreements which are no longer open for signature but only for accession.  As it currently reads,
section 231(2) allows only for accession to agreements negotiated and signed in terms of section 82(1)(i).

We would therefore propose that the words 'negotiated and signed in terms of section 82(1)(i)l be deleted to
enable parliament to agree to accession of agreements not open for signature, or which was not signed
under section 82(1)(i).

In terms of section 231(2) parliament is competent to ratify or accede to international agreements
negotiated and signed by the President.  This competence is open to two interpretations.

In terms of the first interpretation, all international agreements must be referred to parliament before they
can bind the Republic.  International agreements requiring neither ratification on an international level, nor
incorporation into municipal law are included.  Although this interpretation would appear to correspond to
the intention of the drafters, it places a heavy burden on parliament which will be required to scrutinize and
debate all international agreements.  Parliament's limited time will have to be used to consider less
important agreements which could easily be handled by the responsible minister and which could enter into
force between the parties once Presidential approval had been obtained. one need only consider the large
number of pro forma agreements establishing diplomatic and consular relations which are currently being
concluded, to realize the impracticability of such an interpretation.

In terms of the second approach, which is the approach favoured by the Office of the President, parliament
is merely competent, but not obliged, to agree to the ratification of or accession to international agreements.
This competence would be exercised under the following circumstances:

where a particular international agreement requires accession or ratification to bring it into force on
the international plane

section 231(3) provides that where parliament agrees to ratification or accession to international
agreements under subsection (2) 'such agreement shall be binding on the Republic and shall form
part of the law of the Republic, provided parliament expressly so provides'.

It would appear that international agreements not requiring ratification or accession for entry into force on
the international plane, will only form part of South African

law if subsequently ratified by parliament in terms of section 231(3).  Consequently, only international
agreements requiring municipal application need be submitted to parliament for constitutional ratification.

Section 231(3) deals with entry into international agreements on an international level and the application
thereof in domestic law.  Unfortunately the text adopted by the Negotiating Council at Kempton Park does



not coincide with the Constitutional text.  We propose that the new Constitution amend this mistake by
providing that international agreements, where Parliament has agreed to the ratification or accession, shall
form part of South African law unless inconsistent with the Constitution or excluded by express provision of
Parliament.  Express provision should not be necessary for treaty provisions to be incorporated in law.  We
are of the opinion that international agreements to which South Africa is party should in principle apply in
our domestic law subject to the minimum constraints.

We are satisfied with the provisions of section 231(4) of the Constitution on customary international law and
would propose that it be taken up in the new Constitution without amendment.

As far as the fundamental rights are concerned we are of the opinion that the Constitution should recognise
and entrench internationally accepted human rights.  South Africa's international law obligations in the field
of human rights which forms part of our domestic law in terms of section 231 of the present Constitution
should be kept in mind when drafting these provisions.  International human rights law is only reflected to a
limited extent by the present Constitution.

Since 1993 the South African government has signed the following international human rights conventions:

1) The Convention on the Elimination of all forms of Discrimination Against Women.

2) Convention on the Political Rights of Women.

3) Convention on the Nationality of Married Women.

4) Convention on the Rights of the Child.

5) Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

6) International Convention on the Elimination of All Forms of Racial Discrimination.

7) International Covenant on Civil and Political Rights.

8) International Covenant on Economic, Social and Cultural Rights.

Steps are presently taken to ratify the above Conventions within the next two years.  Adherence to the
African Charter on Human and People's Rights is also enjoying urgent attention.  Section 231(2) and (3) of
the present Constitution stipulates that Parliament has to agree to ratification.  When Parliament is
approached in this regard  it will simultaneously be requested to provide for incorporation of the provisions
of the Conventions in to South African law.  It will therefore be imperative that the drafters of the new
Constitution take account of existing international law obligations in the field of human rights when drafting
the new Constitution.  International human rights should be reflected in such a manner that it is consistent
with the provision dealing with incorporation of international law in general (compare sections 35 and 231 of
the Constitution).

ALFRED NZO



DEVELOPMENT BANK OF SOUTH AFRICA

Thank you for the opportunity to provide you with inputs regarding the key issues for which
Theme Committee 6 is responsible.

Herewith please find the DBSA submission in this regard, This document provides a
development perspective on the areas of responsibility as highlighted in your request and
focuses on strategic issues that would need to be addressed as a matter of urgency.  Should
Theme Committee 6 require further elaboration and detailed technical inputs, we would be
available to provide it to you.

Since DBSA has in the past, in many instances (albeit in the old system), acted in the capacity
of an intergovernmental development finance institution, I would again like to offer our
assistance and experience to support the endeavours of the Constitutional Assembly.

FINANCIAL INSTITUTIONS AND PUBLIC ENTERPRISES

1. INTRODUCTION

1.1 The past few years have been devoted to mega-constitutional change in South Africa,
resulting in the introduction of an Interim Constitution in 1994.  The introduction of a
process of economic transformation of a society marked by deep diversity has
coincided with the implementation of this Constitution.  The final Constitution presents
the opportunity to move beyond the 'political' covenant reform of the Interim
Constitution to a new foundation for a 'social' contract among all South Africans by
recognising the importance of socioeconomic issues in the design of the political
system

1.2 The Interim Constitution inter ail defines a way of life and the people comprising the
community which is so directed; a form of government; the regime, the public and
citizenship; as well as establishing the basis for the authority of the regime and
distributing political power.  Furthermore, it contains a set of binding and juridically
enforceable principles with which all future Constitutions have to comply.

1.3 The form of government is defined by providing a framework for three levels of
governments and the basis for its behaviour; providing a framework for, and in some
instances the shape, of political institutions and specialised structures of government,
e.g. an independent Public Service Commission, Reserve Bank, Auditor-General and
Public Protector; as well as formalising intergovernmental fiscal arrangements both in
mechanism, i.e. a Financial and Fiscal Commission, and in criteria to be taken into
account for this purpose.  This submission will comment on specialised financial
structures of government and specifically on the Financial and Fiscal Commission.

2. POINT OF DEPARTURE



2.1 There is a need to recognise the importance of socioeconomic issues in the design of
the political system.

2.2 The disparate socioeconomic situation, interpersonally, and intergeographically, the
stage of economic development, and the design and implementation of a reconstruction
and development programme, all suggest that South Africa will experience profound
structural shifts in the social and economic spheres.  In order to accommodate this
dynamic socioeconomic environment, it is believed that constitutional proposals,
specifically on financial and fiscal mechanisms, should not be excessively detailed, but
rather outline the broad parameters and principles within which mechanisms and
arrangements have to be developed.  Therefore, the nature of the Constitution will
have to be enabling rather than prescriptive or restrictive.

2.2 It is recognised that the vision, strategies and mechanisms for implementation of a
socioeconomic reconstruction and development plan should be fully compatible with
the Constitution and foster the envisaged development of the nation-state.  However,
in turn, accomplishing the long-term socioeconomic visions of a country, is not only
dependent on specific policies and strategies in this regard, but also on enabling
political, fiscal and financial, as well as administrative arrangements.  It would thus be
relevant to identify and strengthen those features of the political, fiscal and financial
system as well as administrative arrangements that would have a positive impact on.
the process and outcomes of reconstruction and development.  The people-centred
development focus of the RDP as reflected in its six basic principles, i.e. an integrated
and sustainable programme, that must be a people-driven process, that provides peace
and security for all and builds and integrate the nations, links reconstruction and
development and deepens democracy, provides a useful point of departure for shaping
constitutional proposals in a way that will reinforce the socioeconomic reconstruction
and development of South Africa.

3. AUDITOR-GENERAL

3.1 Sections 191-194 of the Constitution provides in considerable detail for the
establishment, appointment, independence, impartiality, and effectiveness of a common
Auditor-General for the public sector at large, including all levels of government.  This
section could be shortened and reordered without detracting from the content of the
Constitutional provisions.  For example, sections 191(3, 8 and 7) deals with the
eligibility criteria for an Auditor-General; section 191(5) with a temporary substitute;
and sections 191 (4, 6, 9 and 11) with terms of office, remuneration and service
conditions.  Some of these issues such as those on remuneration and service conditions
could even be dealt with statutorily rather than in the constitution.

3.2 A well-functioning national system of financial accountability is essential, but
represents only one aspect of accountability and strategic management measures that
need to be promoted in South Africa in realising our visions for reconstruction and
development.  In the past and irrespective of the level of government, public financial
accountability and financial control systems have been artificially divorced from
accountability for overall socioeconomic performance.  However, the systems and
mechanisms to promote these as well as strategic management are interdependent.
Although constitutionalisation of an elaborate system for financial and socioeconomic



performance accountability is not desirable, the linkages of the financial accounting
system with accountability for socioeconomic performance and strategic management
need to be recognised in the Constitution.  It is, therefore, proposed that section 193
be amended to incorporate the linkages of the financial accounting system with
accountability for socioeconomic performance and strategic management.

3.3 Furthermore, in view of these interdependencies, whether intergovernmental or on a
particular level of government, as well as the need to encourage community
participation through political and informal control mechanisms, it could be argued that
accountability on the provincial level could be strengthened by the establishment of
provincial Auditor-Generals as well.  The functions of these could be extended to
include overall socioeconomic performance assessment of provincial and local
authorities.  It is proposed that the Constitution be amended to enable the
establishment of provincial Auditor-Generals.

4. THE SOUTH AFRICAN RESERVE BANK

4.1 The independence of the Reserve Bank as enabled in the Constitution is supported.

4.2 A Constitutionally independent Reserve Bank, however, supposes strong cooperation
and co-ordination with loci of responsibility for other macroeconomic policies, not
only with the Minister responsible for national financial matters, section 196(2).  The
degree of cooperation and co-ordination between the monetary authorities and other
macroeconomic policy decision makers would inter alia influence the choice and level
of policy instruments for achieving price stability and the appropriate external balances.

4.3 This could be illustrated by the fact that in many other countries, money supply has lost
some of its appeal as an anchor for monetary policy purposes, and, in some instances,
has been abandoned and replaced by a different basis, e.g. the exchange rate.  In a
number of countries - for example in the United Kingdom, New Zealand and Canada -
the authorities are now pursuing inflation targets more directly, instead of through an
intermediate target such as the money supply.  This approach, however, requires a
degree of cooperation between government, private businesses, trade unions and the
central bank which, in the present phase of socio-political reforms in South Africa, is
extremely difficult to obtain.  Therefore, the Bank is of the opinion that money supply
targeting remains, at least in the present South African context, the most sensible
anchor for monetary policy and for guiding the authorities in their decisions in
executing their monetary policy responsibilities.

5. THE FINANCIAL AND FISCAL COMMISSION (FFC)

5.1 It is recognised that it is rarely possible to design a multi-governmental constitution in
a way that allow for the precise matching of autonomous revenue sources with
expenditure responsibilities for each level of government.  Even if it could be done
initially, the relative shares of different taxes and expenditures are likely to shift over
time, thereby creating imbalances and a source of intergovernmental controversy.  In
South Africa, such a perfect matching of revenue sources and expenditure
responsibilities is particularly unfeasible, due to the imbalances in economic activity



and the need for interjurisdictional and interpersonal equalisation.  This makes the
constitutionally established FFC (section 198) an immensely important link in the
overall operation of the constitutional structure and the relationship -between the
various tiers of government, particularly regarding advice on a rational, accountable
and predictable structure of intergovernmental fiscal relations.

5.2 Sections 200 to 205 can be considerably shortened and refocused in the new
Constitution.  Except for the composition of the FFC, section 200(1), the focus of the
Interim Constitution should shift from an emphasis on structures to ensuring the
impartiality, integrity, objectivity and professional competence of the FFC.  This could
be done through establishing eligibility criteria for members, e.g. those in section 200(3
to 10) as well as through establishing principles for operation.  The latter might include
e.g. fostering transparency; providing for interaction with
communities/parties/institutions, e.g. to present their views; undertaking professional
technical analysis; having access to relevant information; fostering the exercise of
sound and impartial judgement; ensuring that reporting is done fairly, comprehensively
and clearly; and effectively managing its resources.

5.3 Current constitutional proposals regarding its meetings; establishment of committees;
cooption of persons by committees; terms of office of members and officials;
remuneration and conditions of service of members and other persons; appointment of
staff; and other relevant matters, could be allowed for statutorily rather than
constitutionally.

5.4 An important element in establishing sound intergovernmental relations is the existence
of a framework and criteria for evaluating and deciding on the intergovernmental
allocation of functions.  As DBSA subscribes to the principle that finance should
follow expenditure function, it is proposed that section 199(1 or 2) be amended to
include an inprinciple statement on such functional criteria that should serve as a
framework for the FFC's advice and recommendations regarding the financial and fiscal
requirements of the different tiers of government.  The details of such a framework and
criteria should, however, be dealt with in separate legislation.

5.5 Furthermore, it is proposed that section 199 on objects and functions be extended to
provide for the FFC to play a facilitating role regarding intergovernmental
fiscal/financial relations.  In particular, the FFC should seek to facilitate co-ordination
and co-operation between the different levels of government (vertically) as well as
between same-level governments (horizontally).  Although the process for this
facilitating role need not be constitutionalised, it is important to notice that, for this
purpose, close co-ordination between the FFC, the Public Service Commission, the
Commission for Provincial Government, and/or any other institutional mechanism that
might impact on intergovernmental finances would be essential.

6.      OTHER

DBSA is of the opinion that issues such as the national fund, budget, procurement,
special provisions for pensions and income tax of elected representatives and political
officers, and provisions on public enterprises should not be constitutionalised.



7. CONCLUSION

7.1 These comments depart from the viewpoint that a constitution should be designed as a
foundation for a social contract among citizens, through recognizing the importance of
socioeconomic issues in the design of the political system.  Furthermore, the dynamic
South African socioeconomic environment requires flexibility and appreciation of the
fact that a constitutional text cannot and should not with certainty and precision
control every detail of the future.

7.2 The socioeconomic realities, the intergovernmental allocation of resources, functions
and powers, and the design and implementation of a reconstruction and development
plan all require great intergovernmental cooperation, co-ordination, joint planning and
sharing of resources

7.3 While the fiscal relations are to a certain extent constitutionalised, other types of
intergovernmental relations will probably be provided for either statutorily or through
informal arrangements.  As in other federal and regional-type systems, the success of
the South  African political dispensation will to a large extent depend on the success of
these intergovernmental relations.

7.4 Serious consideration should be given to constitutionalise an advisory commission on
intergovernmental relations, in order to analyse, evaluate and improve
intergovernmental relations in general.  It could have a number of functions, ranging
from investigative tasks regarding the functioning of the system to the formulation of
policy inputs and arbitration of intergovernmental disputes.  The Commission for
Provincial Government may well be transformed into a permanent advisory
commission focusing on intergovernmental relations in general.



CITY OF DURBAN
CORPORATE SERVICES

31 January 1995

SUBMISSIONS REGARDING PROVINCIAL AND LOCAL GOVERNMENT
SYSTEMS

As requested over the telephone on 1995-01-31, attached is the consolidated submissions
made by officials of the Durban Corporation.

As indicated in my facsimile letter of 1995-01-24 (copy attached for ease of reference), there
is, as yet, no formal body politic to which the submission could be made for consideration.

M J O'MEARA
EXECUTIVE DIRECTOR (CORPORATE SERVICES)

EXECUTIVE SUMMARY

1 . In principle, functions should be devolved to the lowest appropriate level of
government with maximum autonomy with the State retaining only those functions
which are national or provincial in character provided that adequate sources of income
are devolved concomitantly.  In this regard, national norms and policies are essential
especially in regard to basic services, e.g.: water sanitation, housing and health.

2. Any legislation which has the effect of preventing competition between public
authorities and between public authorities and the private sector should be repealed on
the grounds that the operation of any function should gravitate to the sector in which it
can be most efficiently performed.

3. Local authorities should be given greater legal powers to deal with provision of
sporting, recreational and educational facilities to ensure that the provision and
operation of those facilities are not duplicated and as a consequence the most efficient
use is made of land and the tax/ratepayers' moneys.

4. The traffic and transportation function should be devolved in total to local authorities
with all related revenue and local authorities generally should be permitted as an
autonomous function to raise additional income from any new motor tax which it may
determine.

5. The establishment and operation of libraries should be devolved to local government in
the entirety of the function with an appropriate one time capital subsidy for the



erection of a library and further operating subsidies for book purchases on an annual
basis.

6. To promote payment for the provisions of services, in addition to educational
programmes in this regard,

(a) local authorities should be authorised to offer cash prizes for payment to paid
up debtors;

(b) legal advisers employed by a local authority should be permitted to collect
costs from the defendant and where necessary to instruct counsel without the
necessity of employing private attorneys; and

(c) the Sheriffs Act should be amended to permit the service of civil process by
local authority.

7. Fines for infractions of bye-laws should be backed up by other penalties in appropriate
cases e.g. periods of community service rather than imprisonment.

8. Lawyers employed "in-house" by local authorities should be permitted to carry out
conveyancing work because the service can be provided at less cost than lawyers in
private practice.

9. To improve the system of hearing of appeals against decisions by municipal officials in
a more efficient and cost effective basis than presently prevails, a tribunal be
established over which an independent administrative lawyer would preside.

LOCAL GOVERNMENT IN THE GREATER DURBAN METROPOLITAN AREA
IN CONTEXT

As stated by Central Government. the implementation of the reconstruction and development
programme (RDP) will be the primary responsibility of local government supported and
monitored by Provincial and Central Governments.  In order that this programme can be
sustained it will need to be underpinned by economic growth and job creation, legitimacy and
effective local government.

In recent decades, major towns, cities and in particular the country's metropolitan areas, have
emerged as the principal centres of human settlement and economic activity where both the
need and the opportunity for reconstruction and development is most apparent and will have
the greatest beneficial impact on the country as a whole.



Within KwaZulu Natal this concentration of socioeconomic activity is most pronounced within
the Durban/Pietermaritzburg corridor, and especially within the greater Durban area that
accounts for nearly half of the province's population and more than half of its gross geographic
product.  Due to the rapid pace of ongoing urbanisation the greater Durban area has the
dubious distinction of having the largest single concentration of informal housing in South
Africa and the greatest need for human development in the province.

It is therefore clear, that both within its national and provincial contexts, the greater Durban
metropolitan area will need to be the focus of special government attention.  It is also clear
that the magnitude of the challenge will make enormous demands on public resources
(financial, infrastructural, land and human) over a lengthy period of time.  This has a number
of major implication for government: the better utilisation of available resources, the recovery
of service costs and access to additional sources of finance.

Furthermore the role of local government in terms of both the RDP and the principles of
democratic government have been made quite specific.  It is the level of government in which
the community should be most directly involved in decision-making and implementation of
those matters that most directly affect their lives.

In summary therefore it can be stated that the greater Durban metropolitan area occupies a
position of strategic provincial and national importance in the programme of reconstruction
and development, that the scale of its needs will make extraordinary and sustained demands on
public resources, and that entrusted with this responsibility, local government will need to be
granted the capacity to act effectively and efficiently.  The following sections of this
submission make more specific reference to powers and functions that will have to be
devolved to local government within the greater Durban metropolitan area to ensure that it has
the necessary autonomy to perform successfully.

1. DEVOLUTION OF FUNCTIONS

It is trite that taxation in South Africa at all levels of government has reached a level
where any further substantial increases would be detrimental to the country.  Although
it is difficult to quantify, a reasonable estimate would seem to indicate the total
taxation on every earned rand accrued could be as high as 70c.  If this is so, the
capacity of the existing tax base to deliver significant additional revenue without doing
serious, if not irreparable damage to the growth potential of the national economy is
extremely limited.  Any alternative sources of funding which have the effect of
increasing the burden of taxation on the existing tax base are simply not practical.  The
only way the real income of public bodies can be increased is by broadening the tax
base through strong economic growth.  No economy can produce sustained growth
whilst taxation remains at unacceptably high levels.



One way in which the national (and, therefore, local) tax base can be expanded is
through sustained, strong economic growth which will increase capitalization and
employment and thereby bring about a concomitant increase in public revenue which
will enable the strong economy to deliver effective services.

It is equally trite that all the demands of people for Government expenditure simply
cannot be met within the constraints of existing public revenue.  If income cannot be
increased meaningfully by way of increased taxation, it must be increased by more
efficient collection and unnecessary expenditure must be cut.  It is thus vital that steps
be taken:-

(1) to avoid unnecessary tiers of management by the devolution of power
downwards to the lowest level practicable, consistent with State policy;

(2) to avoid unnecessary overlaps between different levels of Government and thus
to ensure Administrative efficiency:

(3) to induce payment for services received;

(4) to lower the cost of charges to the members of the public as far as is practicable
and to introduce life-line tariffs;

(5) to improve system efficiency;

(6) to permit the privatisation of services wherever practicable.

It is critically important for efficient government that central government reduces its
tiers of management by the devolution of those functions which can best be provided at
local level to Provincial and Local Government.

Ideally, the central administration should only concerned with defence, foreign affairs,
interprovincial commerce, national finances, the establishment and oversight of the
RDP programs and the like where it is obvious that a centralised administrative
structure is necessary.

All other functions which can be more efficiently handled at provincial or local level
such as police, health and the like should be devolved downwards.  In other words,
power should be devolved to the lowest practical level of government and such levels
of government should be allowed to operate with maximum autonomy without
bureaucratic interference from a higher level of government.  The principle to be
applied in this regard is that with the devolution of a function must come the
devolution of the financing thereof.  More specifically, with respect to a major
responsibility of local government viz the provision of basic services i.e. water and



sanitation, there is a definite need for this function to remain with local government.
Together with these basic functions it is important to include housing.  The provision
of housing should be the function of local government with financial support from
national or provincial government.  There is wide acceptance that housing is one of the
most serious challenges that we face.  It is at the form of government closest to the
people, i.e. local government that the pressure to house the poorest in our communities
is faced.  It is also local government that has to fact the consequences of lack of
provision of housing e.g. land invasions, unplanned development and potential health
hazards.  There is also pressure on local government to control land invasions and
evict squatters.  It is therefore essential that housing provision is a partnership between
the essential that housing provision is a partnership between the various levels of
government, with local government being supported by other levels of government to
play a greater role.

It is considered that greater emphasis must be placed upon the essential need for basic
health care (encompassing personal, promotive, preventive and environmental health
services) to be rendered at local government level.  This is particularly relevant within
the Greater Durban Metropolitan area where the constituent local authorities have the
total resources, expertise, infrastructure and ability to continue rendering health
services in their own right, notwithstanding that certain rationalisation may be
necessary to uplift overall standards of health care in the area.

2. COMPETITION WITH THE PRIVATE SECTOR / OTHER PUBLIC BODIES

Legislation that impairs the optimal utilisation of public resources for the benefit of the
community should be repealed.  This permit competition in those areas where services
levels and costs would benefit from healthy competition but eliminate competition that
gives rise to uneconomic duplication through a division of responsibility; the provision
of education facilities independently of other community facilities is an obvious case in
point.  In other cases, this division of responsibility amongst different tiers of
government has given rise to dispute and conflict.

3. TRAFFIC AND TRANSPORTATION

One of the most fragmented areas in public administration in South Africa is traffic and
transportation.  At present, functions are carried out at local level by all three tiers of
government.  For example, permits for the operation of certain public transport
services are issued by the Local Road Transport Board, a body appointed by central
government.  This results in permits being issued with no regard for local policy or
requirements.  Permits can be and sometimes are issued or withheld in complete
conflict with local policy.  The administration technical and planning aspects of



transport need to be clearly defined and located in one organisation which is
accountable at the Metropolitan or Sub-Structure level.  The metropolitan level of
government should be empowered to collect funds in an appropriate manner through
such devices as vehicle levies, entry levies, fuel levies, vehicle licensing fees and a
transportation tax which could be either direct or indirect, for example, a
transportation services levy presuming that there still exists taxable capacity for this
proposed additional form of taxation.  The metropolitan government should be
responsible for regulating all aspects of transport and transportation in the metropolis
including all modes of passenger transport, the issuing of permits, vehicle licences etc.
This must be done in a transparent and fair manner with input from the users and
grassroots communities into the decision-making process of which they could be a
part.  Alternatively, if the distribution of passenger transport subsidies is devolved to
the Province, that body could issue permits having regard to local government local
policy relative to transport.

4. LIBRARY SERVICES

Wastage of resources between competing library services should be eliminated through
a centrally controlled metropolitan system of inter-library loans, library stock
monitoring and the like.  Library services should become affiliated to one another so as
to ensure the most efficient employment of the information resource.  In order to
ensure the efficient distribution of library books it may well be that libraries should be
funded almost exclusively by way of central government funding but that the detailed
allocation of the funding should be in the hands of local government.  This would
permit also the most efficient basis of establishing libraries.

5.     PAYMENT FOR SERVICES

It must be accepted that, ultimately, unless a culture of payment for services provided
is developed and that, unless the ability of all sections of the community to pay is
maintained or improved, local government could fail.  it will simply be incapable of
providing essential services as the burden of costs will become too large to be borne by
present tax/rate payers.  If basic infrastructural services such as roads, electricity,
sewerage, refuse removal and water are not provided and maintained, the prospect of
sustainable economic growth is questionable.

Whilst the role of education both formal and informal in inducing payment for services
to public authorities cannot be underestimated, more effective and cost efficient
enforcement procedures will be essential.



It is vital that even the small claims of local governments for electricity, water and the
like are pursued vigorously through an efficient system of Consolidated Billing and the
enforcement of the civil claims of the local authority - even where the pursuit of such
claims are not always cost efficient in the short term.  The use of attorneys in private
practice to enforce the civil claims of local authorities is expensive and, ultimately, cost
inefficient.  The use of in-house legal advisers to enforce such claims, whilst cheaper, is
handicapped by the rule preventing public lawyers (other than those attached to the
State Attorney's office) from collecting costs from the defendant.

If a sound collection system is going to operate at local government level, it is vital
that an in-house system of attorneys working for the local government be allowed to
claim costs against defendants where summonses are issued on behalf of the
metropolitan or county authority or the substructures in the area concerned.
Legislation along the lines of the State Attorney's Act is clearly called for to enable the
lower tiers of government to induce a culture of payment through a vigorous pursuit of
claims.

In addition, the service of process in civil claims by a sheriff is both expensive and
inefficient.  There are areas within which a sheriff is unwilling or unable to operate.
Municipal police departments (such as the Durban City Police) deliver municipal
criminal process both cheaply and efficiently.  They could do the same with civil
process if the Sheriff Act is amended.

The Department of Justice is hard pressed by having to deal with the prosecution of
serious offenses in a crime ridden society and thus, offenses it often regards as
"petties" may be pursued with less than the necessary vigour.  For a fine system to
work efficiently at local government level, it is necessary for the system to be backed
up by adequate policing and appropriate penalties other than imprisonment.

Central government prisons are not appropriate for petty offenders and an appropriate
alternative system which can cope with petty offenders should be introduced at country
and metropolitan level.  A possible alternative in this regard could be community
service for specific periods.  The prosecution of local government offenses should also
be in the hands of the metropolitan or sub-structure attorney's offices.

The "carrot" aspect of the induction of payment can be linked to a monthly system of
cash prizes to be paid up debtors.  Local authorities should be legally entitled to offer
such prizes.  Similarly, if a local government structure runs a successful Consolidated
Billing System for services, it has a credit profile for its consumers and this profile can
be used to determine whether a person is a reasonable risk for the allocation of housing
sites, housing, housing development loans and the like to be secured by way or
mortgage bonds etc. granted by the authority or a lending institution.



6. CONVEYANCING

In certain instances, the public is obliged to use expensive private agents such as
attorneys in what are essentially redistributive actions, e.g.: the use of conveyancers for
the transfer of housing units from the local authority to the purchaser.  If conveyancing
is conducted on an in-house basis, the cost of conveyancing can be dramatically
decreased.  Once again, the substructure or metropolitan attorney's office could handle
this aspect and thereby improve the cost efficient delivery of houses to the less affluent
section of the community.

7. DEALING WITH ADMINISTRATIVE APPEALS

Within local government, there are a wide variety of discretions of a quasi judicial
nature exercised by departmental officials.  Broadly speaking, these discretions fall into
two classes:-

(i) "appealable" discretions
(ii)  "non-appealable" discretions.

In the case of non-appealable discretions, any attack on the decision of the officer can
only be made by way of an expensive application to the Supreme Court.

"Appealable" discretions are treated in a variety of ways:-

First, legislation such as by-laws or even administrative instruments such as delegations
may make provision for an appeal to a Committee of the local government concerned.
The advantage of this kind of appeal is that the appeal is heard locally.  There are,
however, two distinct disadvantages of "committee" type of appeals:-

(i) the members of the Committee often do not have either the expertise or the
knowledge of administrative law to exercise their discretion in a fair and
reasonable manner;

(ii) Committees of the local government body meet at prescribed times and, where
a decision has to be made expeditiously, there can be a delay leading to a
"justice delayed, justice denied" situation.

There is a second kind of administrative appeal which has largely been introduced by
central government and provincial government legislation - the appeal to a specialist
tribunal.  Thus, for example, under the Natal Town Planning Ordinance appeals lie to a
specialist tribunal seated in Pietermaritzburg whilst, in the case of the National



Building Regulations and Building Standards Act, the chairman of the Review Board
flies around the country to hear appeals wherever an appeal has to be heard.

The advantage of the specialist tribunal is the essential knowledge of the legal and
technical side of a dispute vested in the tribunal.  It is thus inherently fairer than the
Committee system.  It has distinct disadvantages:-

(i) Where the seat of the tribunal is not located in the same town as the conflict,
the tribunal may lack local knowledge which can cause delay or
misunderstanding;

(ii) where one flies in an officer or hears a dispute many miles away from the
action, unnecessary costs are incurred;

Whilst a local government could achieve a reasonably effective administrative appeal
system for laws of its own making by way of an appropriate set of administrative
tribunal by-laws to handle appeals providing for a tribunal presided over by an
administrative lawyer with appropriate special wingmen to guide him on technical
aspects, tribunals established under central government or provincial administration are
naturally beyond the writ of the local authority and would require legislative
intervention.

It is submitted that, in a metropolitan area, the proliferation of administrative tribunals
with limited terms of reference or the introduction of competing administrative
tribunals by either the central or provincial government should, at all costs be avoided.
A sensible administrative tribunal should be presided over by a presiding officer who
should be as independent as lawfully possible from any local, central or provincial
government in as much the same way as a court of law.
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HUMAN RIGHTS

Every individual has the God-given uniqueness to be treated as a human being in his own right.  In
other words, every person's own faith, language and cultural affiliation must be respected.

The freedom of a person to associate or not out of his own free will must be preserved.

Setting one’s own standards

A person has the right to require high standards of service providers in the public sector, such as
providers of health services.



1 5 FEB 1995

The Director 10 February 1995 Nature and Status of the Provincial System and Local
Government
We believe that government must be made up of local, regional and central government.
All rulers are accountable first to God and then to their constituency.

If any ruler disobeys God's law, which must be the law of the land, and acts as a tyrant,
then the citizens and the other rulers of a higher or lower level are responsible before
God to call  the disobedient ruler to account before human courts and before Gods court
in prayer.

We believe that central government be involved with no more than national defence,
justice, safety and security and foreign affairs and that all other tasks be handled at the
regional and local levels.

We thank you for your consideration of the above information and pray that our Lord will
help you to do His will as you set out to complete the great task ahead.

Charl van Wyk

Chairman

'I looked for a man among them who would build up the wall and stand before me in the
gap on behalf of the land - -
Ezekiel 22..30



AFRICA CHRISTIAN ACTION
(incorporatina Salt Shakers)

1 5 FEB 1995

The Director 10 February 1995 Appropriate Judicial System
In the Bible we find that God commanded that there be checks and balances in the
government system.  He knows the sinful nature of man.

The authority of judges was checked by the Senate.  The power of the senate was
checked by the power of the judicial and the powers of the people.  And the whole was
under the restraint and constraint of the Covenant ie.  Constitution.

God established a system of superior, inferior and circuit courts, with a Supreme Court
to hear matters of dispute of national importance.  Judges were to be men who feared
God, loved truth and hated covetousness.

The courts were readily available to every man.  As a protection against hasty
decisions the individual had the right to appeal his case.

All justice was to be based on righteous judgements.  The corruption of justice is an
abomination to the Lord.  Justice is to be meted out equally.  No man is above the law
and no man is below the law.

We believe that God's law must be the law of the land.  We reject the notion of alleged
criminals being released unconditionally because they could not be granted a speedy
trial and also criminals with pending cases of violent crime against them, being
released on ball,.

We thank you for your consideration of this information and pray that our Lord will help
you to do His will with the great task ahead.

 Charl van Wyk - Chairman

'I looked for a man among them who   would bull up the wall and stand before me in the
gap on behalf of the land. .

Ezekiel 22..30



AFRICA CHRISTIAN ACTION

9 February 1995

Democracy

Th e Biblical  norm required is a decentralised Christian Republic based on Chr ist as
Sovereign King, Lawgiver and Judge.  What  we mean by this is that the law of God
according to the Bible must be the law of the people and the leaders can be elected to
their positions and must provide impartial judgement for all based on God's law.  We
reject Parliamentary and Supreme Court sovereignty over all areas of social and political
life.

The majority must not have the right to pass any law they wish because this can result in
tyranny.

Rulers are servants of God, they must rule under the authority of God in obedience to
His law ' if any civil leader oversteps the bounds of God's law, then he mus t be
prosecuted by a legitimate leader of another level of government.  God limits Civil
government to the justice providing functions of police/military, courts, foreign affairs and
parliaments that interpret and apply God's law.

The Bible orders four governing spheres: the individual , family, church and civil
governments.  These are separate, yet cooperating spheres and must never be merged
into one.

We thank you for your consideration of the above and pray that God will enable you to
do His will.

Charl van Wyk
Chairman

'I looked for a man among them who would build up the wall and stand before me in the
gap on behalf of the land.

Ezekiet 22.-30
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An Entrenched Bill of Rights

Please find included "A Declaration of Universal Rights" Prepared by Christians for Justice, International.

We agree with the content of this document and hope that it will be of use to the Committee as they set about their great task.

We thank you for your consideration of this literature and pray that God will enable you to do His will.

Charl van Wyk
Chairman

See attachment: “A Declaration of Universal Rights”  by Christians for Justice, International

Many Christians will question the legitimacy of a Declaration of Universal Rights.  Some will object that the
notion of rights is foreign to the message of the gospel.  Supposedly, Christians have no rights, or at least are
under a duty to lay down their rights.  This belief naturally leads to the conclusion that Christians have no
business participating in discussions about rights, or being involved in formulating declarations of rights.  To
speak the language of "rights" is to speak the language of selfishness and carnality.

Others will assume that such a declaration reflects the spirit of our age.  Over the past few decades various
declarations of "human rights" have been put forth.  Much of the content and philosophy of some of these
declarations has been clearly humanistic, at odds with scriptural principles and with fundamental precepts of
Christian teaching.

Still   others will insist that talk about rights leads to revolution and anarchy. o focus on rights is to make a
wrong emphasis which plays into the hands of people's bent to rebelliousness.  In any case, to speak of rights is
to speak of things "of this world," and the sole vocation of the Christian is to witness to the lost and bring them
into the kingdom of God which is not of this world.  Christians should shun involvement with such worldly
things and should concern themselves only with matters of redemption.

Finally, many Christians have been taught that all talk of "rights" traces to the eighteenth century
Enlightenment, an intellectual movement that rejected the Bible and Christianity.  They see the West's heritage



of rights as anti-Biblical and anti-Christian, a product of deism and rationalism rather than of Christian culture.
Thus, when Christians make declarations of rights they depart from the true faith to follow the path of those
who rejected Christianity.  Their Christian activism loses it Biblical integrity.  They compromise their faith and
subvert it with worldly goals.

The  Bible has much to say about rights.  In the Hebrew Old Testament the word mishap, ordinarily
translated justice, is also the word for rights.  In the Greek New Testament the word for rights is exousia (ex oo
see ah), which is ordinarily translated authority.  Both testaments speak repeatedly of rights, both God's and
man's.  The linguistics of scripture presents a comprehensive picture of rights which is too often ignored by
Bible teachers today.

Second, the Western heritage of rights traces to the impact of the Bible and Christianity on Western culture.
It was birthed and developed by Christian law scholars of the canon law era (1lth through 13th centuries A.D.),
by medieval Christian theologians, and by civil law teachers working from a Christian intellectual framework.

For these scholars, the message of the Bible was "unalienable rights"-rights of the person, which are God-
given, and which a man is not permitted to transfer or surrender.* These rights are $(universal" in that they
belong to every person, in every land, regardless of circumstance or situation.  They are "immutable" because
they are God-given, and cannot be reduced or restricted by any government or any man for any reason.  No
man is free under God to surrender these universal, immutable, unalienable rights, but must exercise them as a
steward under duty to God who gave them.

This concept of rights has no parallel either in ancient Greek or Roman thought.  That is why the intellectual
heritage of Western rights traces almost exclusively to Christianity and the Bible.  Yet it was rejected by
Quattrocento Renaissance humanists and by Enlightenment rationalists of the seventeenth and eighteenth
centuries.

Christians do not need to be ashamed of the Western heritage of rights, even though it is being

The term "unalienable rights" was first used by Christian scholars who wrote glosses and commentaries on the
Decretals of Pope Gregory IX which were issued in 1254.  See Richard Tuck, Natural Rights Theories (1979)
at 15 and note 27; and Harold Berman, Law and Revolution (1983) at 203, and intro.-254. Five hundred Years
later, "unalienable rights" became the cornerstone of the American Declaration of Independence.

One of those principles is the Creator/Redeemer distinction.  God ordained some things in the beginning at
creation and other things at the cross and resurrection.  The coming of the gospel does not suspend, annul,



overturn, or destroy what God established at creation.  One of the leading purposes of redemption is to more
fully restore the creation order to what God had originally ordained it to be.

In the act of creation, God established the laws of the moral and physical universe.  He also created man in
His own image and commissioned him to live in this world as a human being.  God established the principles of
justice for human society in the Garden.  The creation account is the starting point for any discussion of rights.

Many believers who do speak of rights speak only of "Christian rights" as though unbelievers have no rights.
They think that the notion of rights is linked only with the preaching of the gospel and the forgiveness of sins.
They fail to understand that the concept of rights is established as part of God's creation law scheme.  In human
terms all men have rights, even nonchristians, because all men are created in the image of God.  Humanly
speaking, Christians only have the rights that all other men have because of what God has established in the
way He created all things.

The Western heritage of rights-tracing from the languages of Scripture, through the Catholic and Protestant
churches, to the development of Western culture, in Europe, Britain, and America needs to be defended and
promoted by Christians everywhere who want to challenge the authoritarian and totalitarian movements that are
encircling the world and enslaving nations.  Ungodly men are flooding the nations of the world with false
ideologies which promise freedom but bring bondage.  In third world countries particularly, masses of people
are ripe for being deceived by false hopes and false promises.

Many will simply find themselves victims of terror and oppression without help from God's people.  False
ideologies will lead whole nations into darkness and political bondage.  A declaration of universal rights based
on biblical principles rather than secularised, denatured counterfeit principles is desperately needed that people
may properly and biblically resist tyranny.  They will embrace either a declaration based upon godly principles
or have to settle for the pallid mush of so-called "human rights" theories.  Human rights theories fall short of the
biblical model of unalienable rights and ultimately provide inadequate ground for desperate and oppressed
people to stand upon.

Christians need to assert these principles, not in ecclesiastical language or the language of redemption, but in
ordinary human speech, the language of creation.  This is not a declaration of the articles of redeeming faith but
of truths about simple justice and human dignity which God ordained from the beginning of man's creation.
God's gospel message liberates men's souls.  This message deals with man created in God's image living in
God's world.  Although this is not a message designed to evangelise souls, it is nevertheless God's truth.
Because it is God's truth, Christians have a responsibility to proclaim it along with the rest of God's truth.

PREAMBLE



God the Creator made the world and everything in it.  He is the Lord God, who is also Jesus Christ, King of
all kings, Lord of all lords.  God is Lord of all and governs all.  He holds all authority, power, right, and justice.
He alone is sovereign, and all things are his servants.

God created man in His own image, male and female, therefore all men are created equal.  Man is God's
servant, a creature completely dependent upon God for all things.  Every man is under an absolute duty to his
Creator to glorify and serve Him by living in His world as a steward of His creation, endeavouring fully to live
in His image.

This duty which every man possesses is the basis of rights.  Man's duties to God are rights toward other men.
From the creation of the first man, God has given rules which govern the actions of all men; first concerning
man's duties or obligations, second concerning their just claims or rights.

From one man, God made every nation of men to inhabit the whole earth.  He determined the times set for
them and the exact places where they should live and labour.  God did this so men would seek Him, find Him,
and acknowledge Him as the author of that which He has already made known to them, and by which their
nations are also to be governed.

Since we are God's offspring, we should not think that His rules of action are made by our design or skill.
Men, having been instructed by God, understand that they are bound to His service, and perceive that they are
endowed by their Creator with certain universal, immutable, and inalienable rights.

Among these are the right to enjoy and defend life and liberty, to acquire, possess, and protect property, and
to pursue and obtain happiness and safety.  To secure these and other rights, God has ordained government, and
has given to men the authority to institute government.  A people, as His stewards, have the duty and right to
lay the foundation of government on just principles and organise its power according to their common consent.

Preamble

This Declaration outlines rules of action declared by God with respect to rights.  It does not, nor is it in-
tended to, institute a civil government, constitution, or any form thereof.

The preamble is based on the understanding that from one man, God made every nation of men, that they
should inhabit the whole earth, and He determined the times set for them and the exact places where they
should live and labour.  God did this so men would seek Him, find Him, and acknowledge Him as the author of
that which He has already made known to them, and by which their nations are also to be governed.



Therefore, since we are God's offspring, we should not think that His rules of action are in fact made by our
design or skill.  But men, having been instructed by God, perceive that they are endowed by their Creator with
certain immutable and inalienable rights.

That among these rights are the enjoyment and defence of life and liberty, the means of acquiring, possessing
and protecting property, and pursuing and obtaining happiness and safety.  That to secure these and other
rights, God institutes governments among men, leaving to their consent its foundation on such principles and
organisation of its just powers in such ways as the people believe will secure their inalienable rights.

It is an axiom that rights are a function of duties and that duties are based upon the universal obligations
which all human beings owe to their Creator.  These duties arise as a function of being created in God's image
from conception.  Human beings also owe these duties to their Creator as a function of the various offices and
forms of government articulated in Article 1, Section 4.

For example, while a child or minor has the immutable right to contract or own property, these rights may be
stopped from exercise by his or her parent until the period of infancy or youth expires.  Thus the duty and right
are always seen in the pre-existing context of the various institutions of government, in this instance family.

Definitionally, duties involve obligations owed to another.  Generally such duties arise either by virtue of
creation, birth, or promise.  As men have duties, so too they have a corresponding right to perform those duties.
A right is not a wrong.  It involves adherence to the law of God or His will.  It is defined as a just claim,
meaning the exercise of a duty consistent with the creation order and the various institutions of government,
whether it be civil government, ecclesiastical government, familial government or self-government (including
voluntary associations).  Liberty pertains to the unhindered discharge of a right.  The existence of a duty is in no
way indicative of which institution of government, if any, has jurisdiction to compel or prohibit its exercise.
This is covered more thoroughly throughout the document.

To attempt to name all of the rights would be to initiate an endless list which would enumerate all of man's
freedoms and liberties.  The freedom to choose among lawful activities is perhaps the essence of the pursuit of
happiness and this unending list of rights.  The fall recorded in Genesis 3 in no way alters the nature of the
rights God endows men with.

In general, immutable rights are incapable of alienation except by forfeiture for wrongful acts, either civil or
criminal, and then only by due process of law.  Forfeiture occurs when subsequent to an individual committing
a civil wrong (with a subsequent procedural finding of liability), or committing a criminal act (and being
adjudged guilty by a competent tribunal at a trial with essential procedural safeguards), he or she is deprived of
life, liberty or property depending on the offense.  The reason such deprivations do not work an alienation of an
inalienable right (such as life, liberty or property) is that life, liberty or property is forfeited by the wrongful act,
either civil or criminal, of the individual.



Forfeiture differs from seizure in the case of property, or arrest in the case of persons, in that forfeiture
comes into play when the state obtains property as a mere trustee to satisfy civil liability or criminal restitution.
Whereas in the case of seizure, the state obtains property to use as evidence or because it is contraband.  God-
given rights are both immutable and inalienable because they emanate from the Creator.

Likewise, that all men, male and female, are created by God is shown in Genesis 1:26-27 and that they are
equal in his image is also shown there and in Acts 17:26.  That they are accordingly endowed by God with the
immutable right of life is shown in Genesis 2:7 with respect to the breath of life and in Genesis 4:10 with
respect to blood.

Men are endowed with liberty by virtue of their being created by God.  For as God has given man an under-
standing to direct his actions, consequently he has also been given a freedom of will and liberty of action with
the bounds of God's law which he is under.  The rightful exercise of this liberty is self-government.  Slavery, the
slave trade, and involuntary servitude is antithetical to self-government and should never be permitted.

There is a discussion over whether restitution can include compelling labour.  One view notes that com-
pelling labour as a function of restitution is required by the Bible.  The other view indicates restitution may not
be extended to compelling work of any sort as work is a function of voluntary self-government.  Another ar-
gument is that labour cannot be coerced for the purpose of profit, but only for the means of restitution in
criminal cases.  This needs further discussion.  presently Article 2, Section 2 bars forfeiture of liberty in civil
proceedings, but permits it in Article 2, Section 3 relating to criminal matters.

The rights of private property are shown in Genesis 1:28-30 and Genesis 2:8.  The theory of private property
is based on the proposition that property is a gift from God, irrespective of its lawful means of acquisition.
Rejected is the notion that property is a creation of civil society.  The principle of eminent domain is rejected
accordingly.  Property is considered an inalienable right.  This does not mean that property can not be alienated.
It means the civil government can not alienate one's rights with respect to property.

The theory of rightful resistance to tyrannical and unlawful authority is not described here but appears in
Article 5, section 2 which notes that the right to resist tyranny by force is not one exercised by mob rule but by
the due representation of the people acting for that purpose.

In essence, the preamble reflects the ideas of Acts 17:24-29, which describes God's universal purpose for
civil society.  Whereas the apostle Paul leads his listeners towards resurrection, the preamble focuses attention
on life in a civil society under the r-ule of the Creator's Laws regarding rights.  While Jesus is not referred to by
name in Paul's discourse, His name has been included in the Preamble.

There has been some discussion as to the necessity or propriety of this inclusion.  There is no dispute that
Jesus is the Creator or that all men have their immutable rights as a function of creation.  All men possess these



rights irrespective of their belief or disbelief.  The point of departure is downstream of these propositions.  One
position notes that the use of Jesus' name necessarily brings in an element of redemption.  It is argued that while
Jesus is the Creator of the world, he is also the Saviour and that the document will be perceived as one which
extends a redemptive purpose to a future civil government.  The other position suggests that Jesus can be
adequately distinguished in terms of creation and redemption to avoid confusion.  For the sake of clarity and to
avoid any inference to the contrary, the God referred to is the God of the Scriptures whose Son is Jesus Christ.

.Article 1-.Framework

SECTION 1: PURPOSE

This is a declaration of universal rights, rights which belong to all men everywhere, male and female, in
every age, in every situation.

These rights are conferred upon men by God, and are thus immutable with respect to men.  They were not
devised by men nor can they be modified by men.  They are not subject to change by governments.  These
rights are created by God and not by man.  They are endowed by God at conception.

These rights are rights of the person, inalienable rights which a man is not permitted to transfer or surrender.
No government can ever lawfully abridge these rights in any person, but must be careful to acknowledge and
respect these rights.

SECTION 2: CONSTRUCTION

A right is a grant of authority given by God to man.  Man has authority to live for God and to serve God
according to His rules and plan.  Man has a duty to exercise his God-given authority as a steward for God.
Man has authority to do only that which is right.  God has established what is just and right, and commands
man to live justly and righteously.  Man's duties to God proceed from the authority God confers upon him.
That authority is also right, especially with respect to other men.  Thus, man's authority or right is to do only
that which is right.  Man never has a right to do wrong.

The duties or obligations, and rights or just claims declared herein shall not be construed to deny or
disparage other duties or rights not named.

Sections I & 2



Rights are defined as just claims which men may assert in civil society.  Men may assert these rights because
God has created them, and accordingly civil society is under a duty to respect that endowment.  Liberty is the
civil acknowledgement of such rights.

This declaration does not concern itself with privileges or immunities, but is limited rather to that category of
rights which is immutable or unchanging from one nation to the next and is also inalienable, that is incapable of
alienation or impairment.  It is also concerned with limitations on the institutions of government which best
secure these rights, though this document establishes no form of government or constitution.

The modern notion of civil government in particular overriding any universal right of the people is rejected as
inconsistent with this principle.  If civil government can lawfully override a right, it is either because the ‘right’
is really a wrong, or the 'right' is actually a privilege, that is, a function of the compact existing in a nation.  The
lawful operation of civil government with respect to universal rights, however, may only come into play where
forfeiture is involved.  See also the Preamble and Article 2, Sections 2 and 3, and Article 5, Sections 13-17.

When the document refers to right endowed in all men, it does not mean to diminish jurisdictional
considerations, such as self, family, voluntary associations, churches or civil government.  These are noted in
Article 1, Section 4. Universal rights and a jurisdictional understanding of the institutions of government go
hand in hand.

SECTION 3: TYPES OF AUTHORITY; INSTITUTIONS OF GOVERNMENT

God has ordained various types of authority which he confers upon men.  These differing authorities when
exercised by men are also rights which must be respected by those holding other forms of authority.  Among
these are the authority of the individual, the family, the voluntary association, church, and civil government.

Each of these differing authorities is a kind of government before God.  No one government in particular may
lawfully interfere with the just exercise of authority and rights of any other government.  Human government as
a whole compromises all these forms of smaller governments, each with its own independent jurisdiction,
separately responsible to God, operating freely in society within the purposes for which it was ordained.

SECTION 4: RIGHTS: UNIVERSAL, IMMUTABLE, INALIENABLE

When men enter into a state of civil society they do not and cannot divest themselves or their
posterity of any universal, immutable, inalienable right.  These rights are not subject to dilution, restriction, or
contravention, and no interest of civil society, compelling or otherwise, is sufficient to
override such rights or duties.



SECTION 5: CIVIL GOVERNMENT; DIVINE ORDINANCE, HUMAN INSTITUTION

God has ordained both the general authority of civil government and the authority of men to institute a form
thereof.  God has not made civil government a divine act alone.  Civil government is also a human creation,
with particular governments being instituted by men through their common consent.  God has granted authority
to men through their mutual agreement to found civil government on just principles and to organise its powers
in order to secure the universal rights of men.

Civil rulers are accountable not only to God, but to the people of a nation who institute civil government,
rulers being servants and trustees of the people. Tyranny, despotism, and arbitrary rule are a breach of the
ruler's promise and of the people's consent, and strips a ruler of office and the right to rule.  The loss of office
becomes effective upon the public declaration by the representatives of the people of the nature, causes, and
proofs of a ruler's breach, and that the people through their representatives choose to institute new government
and rulers.

SECTION 6: FREE GOVERNMENT

No free government, civil or otherwise, nor the blessings of liberty, can be preserved to any people who do
not adhere to the recognition that all rights have reciprocal duties, and that the Creator God is the source of
them all.

Section 3

Each government is independent from the others.  Though interrelated, they share no common jurisdiction.
Self-government is noted in Genesis 2:16 and 17 and in Philippians 4:6-9; family government in Genesis 1:26-
30, 2:20-24 and Ephesians 5:21-6:4; ecclesiastical government in I Timothy 3:1-13 and Titus 1:5-9; and civil
government in Romans 13:1-7 and I Peter 2:13-17.  The jurisdiction of each government is exclusive and does
not extend to another government, nor is there sharing of jurisdiction.

Reciprocal respect, rather than compulsion, is the best safeguard ensuring that each government remain free
to discharge its obligations and exercise its rights.  See also Article 4, Section 5.

Sections 4-6
As stated.

Article 2-SELF GOVERNMENT

SECTION: IMMUTABLE AND INALIENABLE RIGHTS



All men are by creation equally free and independent and are endowed by their Creator with certain
immutable and inalienable rights; among these are the enjoyment and defence of life and liberty, with the means
of acquiring, possessing and protecting property, and pursuing and obtaining happiness and safety.  The
exercise and enjoyment of rights constitute the essence of self-government.

SECTION 2: CIVIL PROCEEDINGS; FORFEITURE; OBLIGATIONS OF CONTRACTS

The right of properly shall he secured.
No person shall be subject to forfeiture of his life or liberty in any civil proceeding.  Nor shall any person be

subject to forfeiture of - his property, the use or enjoyment thereof, except in satisfaction of a lawful civil
judgement rendered by due process, and according to a lawful levy.  In controversies respecting property, and
in suits between man and man, the right to trial by jury shall not be infringed.

No law shall be passed impairing the liberty of contract or the obligation of contracts.

Section I
See Preamble.

Section 2

This section concentrates on civil proceedings in which the civil government is not a party or acting in a civil
capacity.  Civil government, through the judiciary, provides a forum for resolution of legally recognised
disputes.  Due process of law entails the procedural requirements which must be satisfied before a deprivation
of property can occur.  Forfeiture of property is only at issue in civil proceedings since the deprivation is not as
a result of a criminal wrong, but rather as compensation for the intentional or negligent use or misuse of liberty
or property.  In other words, property may be forfeited as a result of, and in order to satisfy, a civil judgement.
Life and liberty, however, can never be lawfully impaired or deprived in such a proceeding.

Though the people are free to organise their government in such a way as to secure their liberty, the right of
trial by a jury of one's peers, both as to matters of law and fact, is acknowledged to secure their liberties.

As men are free to govern themselves according to the laws of God, they have the right to contract for any
lawful purpose.  As civil government is instituted to preserve men's rights, no law shall be passed that shall in
any manner whatever, interfere with or affect private contracts or engagements, bonafide and without fraud
previously formed.

SECTION 3: CRIMINAL PROSECUTION-,%-S; FORFEITURE

The right to life, liberty and property shall be secured.



In criminal prosecutions, no man shall he subject to forfeiture except by due process of law.

Due process of law in criminal proceedings acknowledges the accuser’s right to reasonable bail; the right to
demand the cause and nature of the accusation; the right to confront accusers and witnesses and to call for
favourable evidence; the right to a speedy and public trial without abridging other rights; the right to trial by an
impartial tribunal or jury of peers, without whose unanimous consent no guilt can be found.  The accused is also
presumed innocent until found guilty.

No man shall be compelled in any criminal proceeding to give evidence against himself, nor be twice put in
jeopardy of life, liberty or property for the same offense.

Neither liberty or property shall be forfeited except by incarceration, fine, or both, and neither

Section 3
This section articulates the nature of lawful forfeiture of life, liberty and property as it relates to criminal

actions which by definition are prosecuted by the state.  Protections such as a speedy and public trial by jury,
excessive fines, double jeopardy and those relating to witnesses are essential.  Whether the law of God requires
all of these is not clear as of this writing, but see Numbers 35:24.

That God's law may not require these protections explicitly does not detract from the proposition that His
laws expressly require men to exercise wisdom, learning from history the lessons He has provided therein for
our benefit.  If wisdom were to speak, history would affirm the centrality of these procedural safeguards as
essential to the maintenance of man's God-given rights.  In the Euro-American tradition, this affirmation pre-
dates Magna Charta (1215).

This section also sanctions capital punishment.  Forfeiture of one's life is permitted in cases of murder, tried
with procedural safeguards.  That no man shall be deprived of life for murder except by two or three witnesses
cannot be Biblically denied (Numbers 35:30).

Forfeiture differs from seizure as noted in the Preamble.  Seizure is also discussed in Article 2, Section 5.
Fines or incarceration only come into play in non-capital cases and follow the rule that they may not be ex-

cessive.  The preamble addresses the issue of compulsory labour and its relationship to excessive punishment
and incarceration.  The prohibition on cruel and unusual punishment is retained to prevent the image of God in
man from debasement in the punishment process as per Deuteronomy 25:1-4.

That no person shall be held to answer for a capital or otherwise infamous crime unless on a presentment or
indictment of a Grand Jury is not of this class, though the wisdom of a Grand Jury has been borne out in
practice historically, the creation of the Grand Jury system is completely at the liberty of those who seek an
additional check on the power of the state in charging its citizens with criminal wrongdoing of a serious

(ARTICLE 2-CONT.)



SECTION 4: SEPARATION OF POWERS

No bill of attainder, bill of pains and penalties, private bill or any ex post facto law shall be passed, nor shall
any person be subjected to legislative or executive trials.  Neither shall any person be subject to judicial law-
making.

SECTION 5: GENERAL WARRANTS OF SEARCH OR SEIZURE PROHIBITED

The right to be secure in one's person and property against unlawful search or seizure shall not be infringed.

No law shall permit or require either search or seizure unless it require a warrant particularly describing the
place to be searched, and the person or instrumentality, contraband, or stolen property to be seized.  No warrant
shall issue but upon probable cause supported by oath or affirmation, and attesting to the belief that a crime has
been committed relative thereto.

Section 4

1 Timothy 1:8 recognises that law is good if used in a lawful way.  This section outlines three unlawful uses
of law.  First, it prohibits bills of attainder and bills of pains and penalties.  Both legislative acts inflict punish-
ment upon persons supposed to be guilty of treason, felony or other criminal act without any conviction in the
ordinary course of judicial proceedings.  Bills of attainder require the punishment of death, while bills of pains
and penalties require something less.  Both are prohibited under this section.

Second, private bills are also barred.  These bills involve legislative acts which have for their object some
particular or private interest and are distinguished from those legitimate bills which benefit the community as a
whole.

Third, ex post facto laws are also prohibited.  These laws include those which are passed after the oc-
currence of a fact or commission of an act, which retrospectively changes the legal consequences or relations of
such fact or deed.

Likewise, every man has a right to be governed by a lawful government.  Where forfeiture may be sanc-
tioned, the judiciary alone is competent to sit to judge that object' ' The executive and legislature are not com-
petent to sit on questions of forfeiture, though the legislature, for instance, may sit for other objects such as
impeachment (removal from office).  Likewise, the judiciary is prohibited from exercising the power of a
legislative body particularly in the context of resolving cases or controversies.  See also Article 5, Section 4.

Section 5

This section focuses on issues much like those found in Sections 2 and 3 of this article and is to be read
consistent with them, with one significant difference-seizures are not forfeitures.  In the case of property, a



forfeiture involves property rightfully possessed but now subject to deprivation for a wrongful act committed
and judged liable or guilty.  Seizure, on the other hand, involves property which is originally rightfully pos-
sessed but subsequently is wrongfully employed and is thus an instrumentality of a crime subject to forfeiture,
or property which in the first instance is not susceptible to rightful possession.  Contraband and stolen property
are of this class.

This section also prescribes the procedures of warrants and requires an oath, probable cause, and the belief
in the commission of a crime before a search and seizure can be obtained.  These requirements are related to
inalienable in only one way-they are historically tested means to protect the inalienable right and secure it from
arbitrary government.  Thus, the inalienable right is security from arbitrary government.  The arrest and other
procedural requirements are simply the means calculated to secure the right.  If other procedures more suitable
obtain that end, they may be substituted.  Thus, these sections are underlined, noting the relative relation to
differing cultures.

The jurisdiction of civil government noted in Romans 13:4 requires it to punish wrongdoers as God's agent.
Search and seizure is one such way civil government acts to fulfil that task.  This section attempts to
acknowledge the obligations of civil government and the rights of the people, combining them in such a way as
to mark their respective boundary lines with precision.  It does not permit arbitrary arrests or detentions.  See
Article 5, Section 14.

SECTION 6: RIGHT OF EXPRESSION; LICENTIOUSNESS

The right of expression, including artistic freedom, speech and the press are among the great bulwarks of
liberty and can never be restrained except by despotic governments.

The right freely to create, speak, write and publish sentiments or expressions on all subjects shall not be
infringed.  Obscene, defamatory or profane expressions are licentious and are an abuse of the right of
expression.

That which is obscene, including pornographic expressions offensive to chastity or purity, is a licentious
expression punishable by civil government.

That which defames, including slanderous and libellous expressions, the use of which tends to or actually
destroys or impairs another’s good name, character or reputation, where falsely and maliciously uttered, is a
licentious expression subject to civil redress.

That which is profane, including blasphemous speech, though a licentious expression against God, is beyond
the jurisdiction of the civil government to punish or remedy.

Nothing herein shall work to compel speech, writing, publication or artistic expressions, nor shall same be
subject to prior restraint, licensing, permits or registration.

Section 6



As this section notes, the central right is one of expression.  Among this class are found rights of speech and
press, which are among the bulwarks of liberty.  That all men are endowed with the liberty to govern
themselves in such a way as to fulfil the obligations which the Creator desires is foundational to understanding
speech and press.  Right of speech is an offhand way of describing the means by which human beings may
carry out the will of the Creator.  Having been supplied the necessary physical prerequisites at Creation, to wit
the ability to speak, men imitate their Creator by speech.  The freedom of expression which an artist, musician,
photographer or sculptor enjoys are also protected and are immutable, though it may involve no word or
writing.

Press is of the same class, but obviously involves the written word and not the spoken word.  Again, men
imitate their Creator in this respect, writing that which is directed toward all of life which the Creator estab-
lished at creation.  The same limitations apply on the wrongful use of writing to destroy or impair another's
liberty or reputation.  The right of the press is not a right which the press or media only enjoy.  It is broader
than that, invoking all forms of the written word by any person.

In a larger sense, the word, written or spoken, reflects something of the Creator, for in the beginning was the
Word.  As the Creator speaks, so men speak; as He writes, so men write; as He creates, so men create.  The
physical corollary to defilement by expression is defilement of the land by acts.  See Article 5, Section 17.

These rights include no "right" to be subsidised in their expression.  See Article 2, Section 8. That expression
should be gracious and well seasoned is axiomatic.  Though not all expression is so dedicated, only a very
small class is licentious.  It is not the use of certain words or expressions which is licentious, but their wrongful
use.  There are no words which are licentious per se.  Their wrongful expression or use constitutes
licentiousness.

This section is constructed around three types of licentious expression, i.e., the wrongful use of expression.
The first involves obscene expressions and includes pornography.  Obscene expressions are expressions
offensive to chastity or purity.  Pornographic expressions are a subset of obscenity, but are more specifically
related to prostitution and orgies.  In either case, these expressions are licentious and contravene the principle
that man has no authority to defile that which is clean.

In the case of obscene or pornographic expression, their rendering defiles the land (Lev. 18:24-25 and
19:29).  As the civil government has the duty to secure the inalienable right of property (including real estate),
and obscene and pornographic expressions defile the land, the people are thereby injured.  Such expressions are
therefore directly contrary to a universal right and public well-being.  Therefore they properly fall in the
criminal code.

It will be observed that the wrongful sexual acts of Lev. 18 destroy families internally.  Their acts also de-
stroy the object of families with respect to taking dominion over the land.  Thus, wrongful sexual acts defile the
land, further undermining the family and agriculture.  Obscenity and pornography are but mere extensions of
this principle.  Lev. 18 is likewise but a restatement of the universal principle of ejection from the land ex-
perienced by Cain when he killed his own brother.  For a description of land which is defiled, see Deut. 28:15-
68.



The second wrongful use of expression involves defamation, which includes slander and libel.  Defamation is
a type of defilement, but it relates to man and men, not the land.  Defamation tends to or actually destroys or
impairs the good name, character, reputation or occupation of another.  Its expression must also be false and
malicious when rendered.  Since it tends to impair the liberty of another man in his reputation, a civil remedy is
appropriate.  Defamation is not a criminal offense.  Truth is an absolute defence to a charge of defamation.
Libel is a written and published defamation; slander an oral one.

The third wrongful use of expression involves profanity, which includes blasphemy.  Profanity is also a type
of defilement but it relates not to the land or to men, but to God.  Profanity is broad enough to include a sense
of pollution or defilement, but is directed toward religion and God.  It reflects irreverence or contempt.
Blasphemy is more specific and focuses on speaking or acting against God as to revile or reproach.  It differs
from cursing another and swearing as in an oath (see Article 4, Section 4).  As the offense is against God, there
is no civil remedy.  The civil government is not competent to punish profanity or blasphemy or provide a forum
for civil resolution.  No interest or rights of others are implicated.

(ARTICLE 2-CONT.)

SECTION 7: RIGHT OF MOVEMENT; ASSOCIATION; ASSEMBLY; PETITION

The right of movement and association, including assembling to petition the government for the redress of
grievances, shall not be abridged.  Nothing herein shall work to compel movement, association, assembly or
petition, including unionisation, nor shall same be subject to licensing, permits or registration.

Section 7

The right to movement involves several concepts and is an expression of self-government.  Men may asso-
ciate with whom they will for any lawful purpose.  Association is an expression of this liberty of action to do
that which is right and not to do that which is wrong and criminal.  As men are free to govern themselves and
are presumed able to so govern, then their choices in exercising their right of association may not be compelled.
To compel men to associate violates their liberty to choose and to govern themselves as they see fit.

This section also bars government from requiring licenses, permits or registration as either a precondition or
necessary incidence of association, assembly or movement.  Likewise, compulsory association or unionisation
as a precondition to employment or pursuing one's vocation, occupation or profession is also beyond the scope
of civil government's power.

Assembly to petition is simply association, speech and press combined.



(ARTICLE 11-CONT.)

SECTION 8: PROHIBITIONS ON COMPULSORY SUPPORT; INTELLECTUAL FREEDOM

No person shall he compelled by any means, including taxation, to support in any measure, large or small,
any commission or endowment for science, arts or humanities, any newspaper, magazine, radio, television or
other media, nor shall any person be compelled to support or frequent any educational school, institution, or
university whatsoever; nor shall be enforced, restrained, molested, or burdened in his person or property, nor
shall otherwise suffer, on account of his opinions or belief; but all people shall be free to profess, and by
argument to maintain, their opinions, and these same shall in no wise diminish, enlarge, or affect their civil
capacities.

SECTION 9: FREE EXERCISE OF RELIGION; NO ESTABLISHMENT OF RELIGION

Religion is the duty our Creator requires of all men with respect to Himself and the Mutual duties of charity
He requires of all men toward each other.  The manner of discharging those duties can only be directed by one's
reason and conviction, not by force or coercion.  All people are equally entitled to the free exercise of religion,
according to the dictates of their convictions alone.

No person shall be compelled to attend or support any religious worship, place, or ministry whatsoever.  No
person shall he forced, restrained or disturbed in his body or goods; nor shall he otherwise suffer before the law
on account of his religious opinions or beliefs.  All people shall be free to profess, proselytize or evangelise,
and by argument to maintain their opinions in matters of religion, and the same shall in no way diminish,
enlarge, or alter their civil capacities.

Sections 8 & 9

To compel men to furnish contributions of money for the propagation of opinions which he disbelieves is
both sinful and tyrannical.  Even forcing him to support this or that teacher, artist, journalist, scientist, or
religious instructor, deprives him of the liberty of voluntarily giving his contributions to the particular individual
whose belief he would make his own.  The list herein is not meant to be exhaustive.  In general, civil govern-
ment may not compel support via taxation of any object which does not conform to civil government's juris-
diction according to the laws of nature and nature's God.

For instance, the civil government can establish a school to teach its military at taxpayers' expense, since
defence is within civil government’s power.  This does not, however, permit the exception to be expanded
beyond the rule or give civil government any general jurisdiction over ideas.

Furthermore, God created the mind free, and manifested His supreme will that free it should remain.
Attempts to influence it by punishment or civil incapacitations are contrary to the plan of God who being both



the Lord of the body and the mind, yet chose not to force men by coercion on either.  Likewise, God has not
extended to civil government the power to compulsorily expose men to opinions or ideas, religious or
nonreligious.

Civil support of ideas or beliefs tends to corrupt those ideas by bribing with a monopoly of worldly honours
and positions those who will externally profess and conform their thoughts and actions thereto.

Civil government's powers do not extend into the field of opinion and ideas, whether they are religious or
non-religious.  When opinions and ideas, however, break out into criminal acts, then civil government may
punish such wrongful acts.  For example, if human sacrifice is claimed as a necessary aspect of religious wor-
ship, such a sacrifice is subject to punishment by civil government, as murder is a criminal act. (See also Article
5, Section 16.)

(ARTICLE II-CONT.)

SECTION 10 EMIGRATION

All men have an immutable and inalienable right to emigrate from one nation or to form a new nation in
vacant countries, or in such countries as they can purchase, whenever they think that thereby the ma promote
their own well-being .

SECTION 11: SELF-DEFENCE

The right to self defence shall not be infringed.

Section 10
Acts 17:26 indicates that from one man God made every nation of men, determining the times set for the and

the exact places where they should live.  This fact, combined with the principle of self-government, en ables
men to emigrate from a nation in which they reside.  With respect to immigration to a nation which the believe
God has set for their habitation, however, civil government also being an agent of God, must likewise be
persuaded of the individual's specific place of habitation.
The right of free emigration from a nation is mandatory while free immigration into a nation is conditional upon
the assent of that nation.  This is so because a nation is also a people, possessing the liberty to remain as such.
Civil government also has the obligation to secure its borders and may bar or regulate immigration- accordingly.
No other rule could recognise the freedom of the individual and yet keep a people secure from foreigner which
through their governments are deemed inadmissible, for homogeneous or defensive reasons.  See also Exodus

23.33

Nothing herein should be construed to interfere with the power of civil government as it relates to tradition.



Section 11
The specific right is self-defence.  The means to defend oneself are relative to the culture.  No civil society

may impair the means without also affecting the ability to exercise the right of self-defence.
- For example, as guns are available to some in virtually any civil society, civil government may not bar i

people from possessing or using similar weapons to defend themselves.  Each must decide on the means, b the
right may never be so impaired.

The section is to be read in conjunction with Article 5, Section 7, regarding militias which describe t means
for a community to protect themselves from arbitrary and pervasive government.

Article 3 FAMILY GOVERNMENT

SECTION 1: AUTHORITY TO CONCEIVE AND BEAR CHILDREN

A husband and wife are endowed with the exclusive nondelegable right to conceive and bear children as God
directs and enables.  No law shall control, regulate or abolish this immutable right, including any law relative to
when, where, by whom or in what manner children are to be conceived or born.  Nothing herein, however, shall
be construed to permit or compel abortion or infanticide.

Section I

This article and section focus on the family as a self-governing entity with certain rights and duties not
exercisable by individuals alone or within the jurisdiction of the church, a commercial enterprise or civil
government.

The first section reflects this scheme in the context of bearing children.  It relies upon the biblical proposition
authenticated in Genesis 1:26-27 regarding the creation of man in God's image, both male and female.  To this
is added the concept of dominion expressed in Genesis 1:28, "be fruitful and increase in number, fill the earth
and subdue it."

As God has extended this duty exclusively to husbands and wives, they alone obtain the endowment, thus the
words "exclusive" and "nondelegable" preface the right.  This feature bars all attempts to transfer conception
and birth to surrogates.  It permits no contracts to that effect as such would violate Genesis 2:23-25.

The legal prohibition which follows simply bars all civil government interference, control or regulation
whatsoever.  Current practice in some countries of compelling abortion or limiting the number of children are
among this prohibited class.



The right is expressly declared not to include abortion or infanticide.  The right is to conceive and bear as
God enables and directs, not to conceive and kill as parents are disposed.  Destruction of human life in this
context is capitally punishable by the state as a criminal taking of the child's inalienable right of life.  If to save
the physical life of the mother, an abortion becomes medically necessary, then the rule is that the state may not
interfere or punish.  The principle is "no greater love than this, that one lays down his life for another." As the
principle is love, and is to be exercised or not exercised by the mother as she so desires, she may not be held
criminally responsible for not exercising love by laying down her life.  Such an action lies solely between her
and her Creator who gives the life.  Civilised countries admit no other rule.
Lastly, the events of Genesis 3 alter in no way the duties outlined in this article.

(ARTICLE 3 CONT.)

SECTION 2: EDUCATION OF CHILDREN

Parents are endowed with the original right to educate their offspring and minor legal dependants.  Parents
are free to secure one or more agents of their choice, to assist in the exercise of this right to exercise this right.
No law shall control, regulate or alienate this right, including any law relative to when, where, by whom or in
what manner children are to be educated.  Nothing herein shall) he construed to permit parents to retain the
civil government as their educational agent.

SECTION 3: CARE AND DISCIPLINE OF CHILDREN

Parents are endowed with the original right to care and discipline their offspring and minor legal dependants.
Parents are free to secure one or more agents of their choice to assist in the exercise of this right.  No law shall)
control, regulate or alienate this right, including any law relative to when, where, by whom or in what manner
children are to be cared for or disciplined, except with respect to criminal acts which may constitute a
forfeiture, but none shall be worked except by due process.  Nothing herein shall be construed to permit parents
to retain the civil government as their agent in

Section 2
This section is based on Section 1 but concerns itself with the education of children.  Deuteronomy 6:5says,

"Love the Lord your God with all your heart and with all your soul and with all your strength.  These
commandments that I give you today are to be upon your hearts.  Impress them on your children.  Talk about
them when you sit at home and when you walk along the road, when you lie down and when you get up." The
rule extends no jurisdiction over education to civil government or any other government except family.  In deed,
the state has no jurisdiction at all over ideas or beliefs (see Article 2, Sections 7 and 8).  Though parent are free



to contract with a third party (excluding civil government) to assist in carrying out this duty, they are
nevertheless responsible to God alone for its faithful execution.  Such a contract does not violate the Genesis
2:24 one-flesh requirement as does the surrogate contract.
Civil government is barred as a matter of jurisdiction from serving as an agent or from assuming the duty in its
own right since education deals with the mind.  Furthermore, parents which are negligent in this respect and do
not educate their children or provide for their education trigger no state jurisdiction either to educate on their
behalf or in any criminal way.

Section 3
Building on Sections I and 2, this section acknowledges that children are a gift from God, granted to parents.

I Timothy 5:8 indicates that "If anyone does not provide for is relatives and especially for his immediate family,
he has denied the faith and is worse than an unbeliever." The rule cannot be stated more clear] Though parents
are free to contract with a third party (excluding civil government) to carry out this duty, they are nevertheless
responsible to God alone for its faithful execution.  Such a contract does not violate Genes 2:24 like a surrogate
contract would.

Civil government is barred as a matter of jurisdiction from serving as an agent of parents or from assu ing the
duty in its own right.  Civil) government's purpose is not to love, but to wield the sword against criminal acts.
Parental discipline is not of this character.

Provision is also made for the state to employ the procedural mechanisms whereby a parent can be judge
guilty of a criminal act with respect to their children and which requires forfeiture.  As care and discipline a
within the realm of actions, forfeiture is a possibility whereas in Section 2 it is not, as that section (education
deals in the ream of ideas, not actions.  In no instance may parents be subject to forfeiture for non-criminal
actions even though they be admittedly unwise, imprudent or contrary to societal norms.  This rule is based o
parental self-government and is not to be infringed.

Lastly, with respect to parents withholding lifesaving medical treatment from their children as a function of
their religious beliefs and whether such an action is criminal and therefore may trigger a forfeiture of pa ents
rights, the rule is two-fold: 1) the duty of parents is to preserve the life of the child, and 2) the means the
employ to preserve the life of the child must be calculated to preserve the life of the child.

Civil government may not look to the adequacy of the means, only its presence.  If parents choose medic
assistance, the question is did they employ a means calculated to preserve the life of the child?  The civil go
ernment may not look to the number of doctors, visits, etc., to determine if the duty has been discharged, b only
to the presence of the means, which is a fact question.

If parents choose non-medical assistance, the question is did they employ a means calculated to preser the
life of the child?  The civil government may not look to the number of prayers or clergy, etc., to determine if the
duty has been discharged, but only to the presence of the means, which is a fact question.

 (ARTICLE 3-CONT.)

SECTION 4: CARE OF PARENTS



Both husband and wife and their children of majority are endowed with the original right to care for their
spouse or parents respectively, provided both families are willing.  Such adults are free to secure one or more
agents of their choice to exercise this right.  No law shall control, regulate or alienate this right, including any
law relative to when, where, by whom or in what manner such adults are to be cared for.  Nothing herein shall
be construed to permit civil government to act as an agent in the exercise of such a right.  Nothing herein,
however, shall be construed to permit or compel euthanasia-

SECTION 5: TAXATION OF PROPERTY

The inalienable right of property shall) not be impaired.
Property, whether real, personal or intangible, is not a creature of civil society.  The ownership of
property whether real personal or intangible), shall not be taxed.

Section 4
Adults may exercise the right of caring for their respective parents and families and so
repay their parent and grandparents (I Timothy 5:3-4).  As this right of care is like all
other rights voluntary in its exercise, it ma y not be compelled be compelled by the
state.

Though such adults are free to contract with third parties at the law (excluding civil
government) to carry out this duty, such adult children are nevertheless responsible to
God for its faithful execution.

Civil government is barred as a matter of jurisdiction from serving as a provider of
such care.  The church may act as agent according to I Timothy 5:1-16.

The state's jurisdiction fully extends to punishing spouses or children for euthanasia.
Conspiring to co mit murder is likewise punishable.  No exception exists which would
permit withholding of water or food taking any active measure to terminate life
whatsoever.  Simple failure to seek medical help is not euthanasia but interfering with
the will of the parent either to seek or not to seek such help is criminal.

The duty of each adult person is to preserve their life.  The duty of an adult child to
his or her parent, or a spouse, is to preserve the life of that adult.  These are moral
duties not enforceable at law.  They are, ho ever, to be protected at law by the civil
government as rights.

Where the adult in question is ill, he or she has the duty to preserve their life and do
so in a way calculate to that end.  No employment of a means calculated to destroy life



is permitted.  The means are not subject t review by the civil government for their
adequacy, but only for their presence.
Furthermore, if a doctor or medical assistance is chosen as a means calculated to
preserve life, it must b remembered that the doctor is simply the agent and not the
principal.  As agent, he is not to be the judge of the degree of treatment, but he is to
rather carry out the treatment calculated to preserve life, for which the principle
contracts.

Section 5
This section and Sections 6 and 7 recognise that God is the true owner of

property (Rev. 4:11).  He gives property to men as He desires, regardless of the
lawful means of acquisition (Gen. 1:28; 2:15).  It also affirm that property is not a
derivative of civil society, therefore, civil government has no claim of superior tit
Family is also noted as the vehicle of dominion.

Section 5 points out that mere ownership (including possession) of property is not
properly taxable. authority to own property has been delegated to the family.  The
imposition of a tax on the mere ownership property unavoidably impairs the family’s
duty to God for the care of its property, for every property tax presumes that the
civil jurisdiction over property takes priority over the family's.  Property taxation
violates t right of property itself.  Such a tax means property can never be fully
owned.  In this perspective, the property is merely rented in perpetuity from civil
government and is contrary to God's grant of property to man.

SECTION 6: REGULATION OF PROPERTY

The right to exercise jurisdiction over one's own properly shall not be impaired.
No law, including any zoning ordinance, shall regulate or restrict the private

ownership, possession, use or control of property, whether real, personal or
intangible)e.  Nothing in this section shall) be construed to limit judicial resolution
of disputes between individuals involving nuisance, trespass or

SECTION 7: TAXATION-.OF GIFTS

The right to transfer property by gift shall not he impaired. No transfer of property
by gift, whether during the donor's lifetime or by reason of his death, by devise
under intestacy laws or otherwise shall be taxed.

Section 6



Building on the prior section regarding ownership, this section focuses on the
possession, use or control o private property.  While not a taxing section, this
article's primary emphasis is to prohibit zoning or other ]an use regulation.  These
legal devices are presently used to regulate or control otherwise lawful uses of
private property.  This section does not concern itself with criminal uses of
property, but with lawful uses only Whereas God gave the property, He alone
defines its use and the civil government cannot bar one application and require
another as it has no right, title or interest in the property.

This section also notes that common law civil remedies for the lawful use of
property which also creates nuisance, etc., is remediable by the courts, the remedy
being confined to an actual nuisance involving actual par ties to a dispute.  This
differs from zoning, for instance, which bars certain uses irrespective of whether
they are or could be a nuisance, and furthermore regulates the use of all property
and not simply that of certain offenders In determining what constitutes a nuisance,
the question is whether the nuisance has produced such a con dition of things as in
the judgement of reasonable men, is naturally productive of actual physical
discomfort o damage to persons of ordinary sensibility, taste and habit.

If an owner is convicted of a crime involving his property, the usual criminal
penalties attach.  Forfeiture may be appropriate in such a case.  See Article 2,
Sections 2 and 3; Article 5, Section 15.

Section 7
This section completes the property discussion and involves taxation of the

disposition of property by giving It does not address the disposition of property by
sale which is commercial in nature and therefore genera taxable by civil
government.

The difference between a gift and a sale is that the former is rendered out of love
with no expectation something in return; the latter involves a bargained-for-
exchange.
The primary duty a man owes to God with respect to giving property is to care for
his family.  I Timot 5:8 says, "If anyone does not provide for his relatives, and
especially for his immediate family, he has denied the faith and is worse than an
unbeliever." Parents also have a right to leave an inheritance for their children (11
Cor. 12:14).  Not every child, however, is entitled to an inheritance (Prov. 11:29).
While no child has a rig to inherit, parents have the right to leave an inheritance to
their children, a decision the civil government to inherit, parents have the right to
leave an inheritance to their children, a decision the civil government not interfere
with. Whether property is disposed of by reason of the owner's death or during his
lifetime, the same rule plies. 11 Corinthians 9:7 says, "Let each one do just as he



has purposed in his heart, not grudgingly or on compulsion, for God loves a
cheerful giver." Since God requires giving to be from love, it is not within power of
the state to compel, regulate or tax.  To compel a gift violates the very essence of
giving voluntarily To regulate the giving of a gift destroys the donor's liberty to
choose the means of showing love.  Civil govern ment says in effect, "You must
love your neighbour in this official way." To tax the gift is to claim a right share in
the gift itself.  If the gift is made during the owner's lifetime, a tax impairs the duty
to give with compulsion for no man can voluntarily "give" a portion of his wealth
when such "giving" is by compulsion i.e., is taxed.  Civil government says in effect,
"If you give so-and-so something, you must give the civil gove ment a portion."
"Must" and "give" are not to be used in the same sentence.
In addition, if the gift is made by reason of the donor's death, by devise or bequest,
under intestacy laws otherwise, the state is not only barred from taxation for the
reasons noted above, but also where the gift made to his or her family, an
inheritance or estate tax violates the right of parents to leave an inheritance

.Article 4-ECCLESIASTICAL (GOVERNMENT

SECTION 1: PROSELYTIZATION

The right to declare)are, and maintain religious be)iefs, as wet) as free)y
communicate with others such beliefs is immutable.  No law shall he passed or
construed to infringe in any way this right exercised either individual or in
association with others.  No law shall compel association.

SECTION 2: TRAINING, DISCIPLINE AND EXCOMMUNICATION

A church or denomination's authority to train, discipline, and excommunicate its
members is based upon the immutable right of its members to associate for any
lawful purpose.  No law shall he passed or construed to infringe in any way this
authority or the right of association from which it is



SECTION 3: CHURCH GOVERNMENT

A church or denomination's authority to organise its powers in such a way as to
thein shall see most likely to effect their purpose is based on the immutable right of
its members to associate for an lawful purpose.  No law shall be passed or
construed to infringe in any way this authority or the right

Section I
This Article is to be considered along with Article 2, particularly Sections 6-10.

A-article 4 concentrates on the exercise of rights in a corporate ecclesiastical
setting.  Its underlying premise is that the freedoms we enjoy as individuals are not
enlarged or impaired because of association and that force association violates the
d ht to choose with whom to associate.

Section 2
Section 2 affirms that a church or denomination may maintain internal discipline

as it sees fit.  These matters are beyond the jurisdiction of the civil government and
are not susceptible to review except when such di cipline constitutes criminal
activity.  The civil government, however, has no jurisdiction over ideas, true

.
Section 3

Section 3 points out that one of the necessary incidences of the right of
association is freedom to choose among all lawful forms of association.  The civil
government may not prescribe or prohibit a given form.  The biblical model of
elders and deacons, for instance, in I Tirnothy 3 cannot be required nor prohibited

.SECTION 4: RELIGIOUS ESTABLISHMENT-T

No civil law shall require or authorise any religious society, or the civil
government to levy on themselves or others, any tax for the erection or repair of
any house of public worship, or for the support of any church or ministry. 11 shall



be left free to every person to select his religious instructor, and to make for his
support such private contract as he shall please.  Nothing in this section shall be
construed to prevent a law requiring an oath or affirmation prior to assuming civil
office, but no religious test shall be prescribed.

SECTION 5: JURISDICTION

No ecclesiastical government shall exercise jurisdiction over any object
entrusted to any other government, self, family, voluntary, civil or otherwise.
Neither shall any such government exercise jurisdiction over any object entrusted
to ecclesiastical government.

Section 4

Section 4 affirms and rearticulates the proposition found in Article 2, Section 8.
It affirms that the civil government is not to be employed by any religious group to
coerce acts of charity, including the erection, support or maintenance of a church or
similar structure.  The section likewise does not permit the religious society to be
employed by civil government for their ends.  The section affirms the principle that
each man is free to direct his mind and contract and associate for any lawful object.

Section 5

Though noted in this section, it is not meant to imply that jurisdictional
limitations are peculiarly applicable to ecclesiastical government alone.  See also
Article 1, Section 4.

Article 5 :CIVIL GOVERNMENT



SECTION 1: PEOPLE, THE SOURCE OF POWER

To secure the immutable rights of men, God institutes civil government among
them, leaving to their consent the formation and organisation of its just powers.
Consequently, civil power is vested in, and derived from, the people; that civil
officers are their trustees and servants, and at all times amenable to them.

SECTION 2: GOVERNMENT INSTITUTED FOR COMMON BENEFIT

Civil government is, and ought to be, instituted for the common security and
protection of inalienable rights; of all the various modes and forms of civil
government, that is best which is capable of securing the greatest degree of
happiness and safety, and is most effectually secured against the danger of
maladministration.

Whenever any form of civil government systematically and habitually fails to
secure the immutable rights of the people, it is equally the right for the people to
alter or abolish that form of civil government and institute a new form, laying its
foundation on such principles and organising its powers in such a way and in such
manner as shall he judged most conducive to securing immutable rights.

Section I
This article concentrates on civil power, broadly speaking.  It is structured on the

biblical jurisdiction of civil government noted in Romans 13:4.  God created and
gave civil government the authority and power to punish wrongdoers.  Civil
government "is God's servant to do you good.  But if you do wrong, be afraid, for
he does not bear the sword for nothing.  He is God's servant, an agent of wrath to
bring punishment on the wrongdoer."

I Peter 2:13 defines civil government's jurisdiction in the same way.  "Submit
yourself for the Lord's sake to every authority instituted among men ... to punish
those who do wrong and to commend those who do right."

Several points should be noted.  Civil government's power is the power of an
agent, not that of a principle.  Therefore, all civil power is limited.  Second, civil
power extends only to the punishment of certain wrongful acts and never ideas.
Third, civil government must not ignore the due process requirements noted in
Article 2.



Section I affirms that God provides a place for the people in selecting the form
of government.  It is not a "fait accompli." Exodus 19:8 indicates that God
recognised civil power was not a one way proposition, but was built upon the
consent of the governed to compact among themselves and with the civil
government they organised.

Civil government is an agent of the people.  It is, however, an agent of the
people who are under God's authority.  They are agents themselves.  Section I
states Romans 13:4 in the positive manner.  The purpose of civil government is to
punish those who impair the inalienable rights which God gives all men, thus, the
phrase "to secure the immutable rights of men."

Section 2

This section notes that the people are free to select a particular form of
government.  The reference to securing happiness is not to say civil government has
the jurisdiction to make men happy, but only to reiterate that the happiness of men
is best secured by civil government when it exercises only the powers biblically ex-
tended to it by the people as God's agent, and where such powers exercised for the
object of securing their inalienable rights.

The section also expressly declares that the people have a right to revoke their
agency, though the exercise of such a right is not dependent upon the civil
government acting incorrectly.  The rule here is that the people can alter the form of
civil government as they desire, but must institute a new form which is better able
to secure their rights from God.  This approach does not sanction mob rule or
anarchy.  It incorporates the doctrine of resistance through the lower magistrates as
the lawful a gent of the people.

SECTION 3: NO EXCLUSIVE EMOLUMENTS  PRIVILEGES;

OFFICES NOT TO BE HEREDITARY

That no man, or set of men, is entitled to exclusive or separate emoluments,

pensions or privileges from the community, except in consideration of current



public services.  Neither shall civil offices be hereditary.  No man shall rule by

divine right, inheritance, gift or conveyance.

SECTION 4: SEPARATION OF LEGISLATIVE, EXECUTIVE,
AND JUDICIAL DEPARTMENTS

The legislative, executive and judicial branches shall be separate and distinct,
each only exercising their respective powers.

Section 3

This section affirms the principle of service-debt found in Romans 13:1-7.  Paul
explains that taxes are properly levied by civil government in order to be spent on
those objects which civil government properly renders.  The payment of wages to
its employees for the purpose of punishing wrongdoers is one such legitimate
expense.  The payment for services rendered, however, does not permit an
expenditure of money in excess of such services, such as pensions, or special
privileges or emoluments.  Emoluments are any advantage, profit or gain arising
from the possession of an office within the civil government.  The rule is the agent
should not gain personally by the agency beyond compensation for services.

The proposition that civil offices shall not be hereditary is required for two
reasons.  First, no man has a right to rule as a function of birth, as all men are
created equally.  Indeed, no man springs from his mother's womb with a diadem on
his head.  Second, civil power is dependent upon a civil compact.  It is not a
function of contract, gift or of the laws of inheritance.  Therefore, no man can pass
civil offices to his heir by reason of death, nor by conveyance, subjection or
donation.

It is important to note that it is the office of civil power which is not hereditary.
Nothing bars the people from placing an heir in the office, though this raises a
further question.  May a people provide by compact, that an heir be extended a
civil office by virtue of his bloodline?  The rule is this: If, when the compact is
made, the heir is a life-in-being and the compact designates that he is to rule
subsequent to the completion of his father or mother's reign, then the heir may fill
the office lawfully.  But if the heir is not yet conceived when the compact is made,



then the people may not lawfully declare him their future heir to rule by succession,
for they have no authority to bind themselves to an heir who does not yet exist.  If,
however, the compact is already in existence and provides for offices to be
hereditary, it is void.  Unless it be amended by each generation, it is of no effect.

Section 4

This section follows the separation of powers noted in Isaiah 33:22 which indicates
legislative, judicial and
executive types of civil power.  See also Article 2, Section 4.

(ARTICLE 5 CONT.)

SECTION 5: GOVERNMENT BY CONSENT; CITIZENSHIP

A people have the immutable right to establish themselves as a nation and to
form their government by their own consent.  All citizens of that nation, by either
birth or naturalisation, who are of lawful age have the right of suffrage.  All
elections shall he without charge and no person shall be taxed, or deprived of, or
damaged in their property without their own consent.

SECTION 6: LAWS  SHOULD NOT BE SUSPENDED

All power of suspending laws, or the execution of laws, by any authority, without
consent of the representatives of the people according to law, is injurious to their
rights, and shall not he exercised.

SECTION 7: MILITIA; STANDING,, MILITARY;



MILITARY SUBORDINATE TO CIVIL POWER

A well-regulated militia, composed of the body of the people, trained to arms, is
the proper, natural, and safe defence of a free state, therefore, the right of the
people to keep and bear suitable weapons for that purpose shall not he infringed.  A
standing military secures the right of the people with respect to foreign enemies.  In
both instances, the militia and standing military are subject to civil control.

Section 5

The rule outlined in this section is that a people have the right to establish a
nation and form of civil government.  The immutable right of civil government by
consent is not the right to vote for the various individuals whom they desire to
retain as their civil agents.  The right to vote is not a universal right, but appertains
only to citizenship.  Once a nation and form of government are established, only its
citizens may vote, but the rule is that all must be free to vote on an equal basis.
There can be no other factor except citizenship, and citizenship is a function of
birth in the nation or naturalisation.  Citizenship is not an universal right, nor is vot-
ing.  Naturalisation involves conferring on an alien the compact rights and
privileges of the nation.  Compact rights are those rights which the civil government
may give or revoke and are possessed in addition to the immutable rights possessed
by all men, whether alien, denizen or citizen.  See also Article 5, Section 3
commentary for further discussion of compact rights.

Section 6
As noted.

Section 7

The reference to a militia is intended to designate a local military presence which
is not a full-time occupation.  A standing army by contrast is the equivalent of a
professional military body.  In both instances, the militia and the army are
subordinate to civil power.  There is a discussion over the lawfulness of a standing
military.  One view holds that a standing military is a lawful means to secure the



rights of the people.  The other view holds that a standing military is a prohibited
means to secure the rights of the people, a militia being the appropriate means
alone.  I Samuel 8:11-12 and Deuteronomy 17:16 are cited in support of the latter.
See also, Article 2, Section 11 for a discussion of the right of self-defence in the
context of personal protection.

SECTION 8: OATH, RELIGIOUS TEST

All officers, representatives or civil servants of the people holding public office
shall be bound by oath or affirmation before God (or support this Declaration; but
no religious test requiring any man to profess, renounce or affirm religious belief
shall ever he required as a qualification to any office or

SECTION 9 LICENSING AND MONOPOLIES

The immutable right of every person to pursue any lawful vocation shall not be
infringed, regulated or controlled.  Civil government shall grant no privilege or
franchise to any business, occupation

Section 8
This section affirms that oaths are necessary to secure the administration of civil
government, but not that a man's religious belief cannot be compelled or prohibited.
If an officer does not believe in God, he ca not be compelled to do so, but he must
take the oath nonetheless.  He will be bound before God, because God holds him
accountable, irrespective of what he may believe or not believe.

Section 9
This section bars government monopolies, not businesses which corner the market absent fraud or coercion

This section bars government monopolies, not businesses which corner the market absent fraud or co cion.
This section is also built on the right of an individual to pursue any lawful vocation as God calls or direc It is

based in Genesis 1:28 and 2:15.  The rule is that man may do whatever God entrusts him with and that t civil
government is not a competent judge of the wisdom of that directive but only of its criminality.  Cons quently,



the section bars civil government itself from under-taking any vocation, used here exhaustively and synonymous
with business, occupation or profession.

Civil government may not establish its own company or enterprise to carry on any given business, such
electrical power, for instance, irrespective of whether a business has cornered the market.  It may organise self
so as to carry on a business, however, if that undertaking is in the service of a lawful civil object.  For i stance,
it may form its own company to build a courthouse, and it may establish its own electrical power plant to
supply electricity to itself, but this imparts no general power to undertake those businesses on behalf of to
supply electricity to itself, but this imparts no general power to undertake those businesses on behalf of public
in whole or part.

Not only does this section bar civil government from going into business for itself, it also bars civil g ernment
from granting businesses monopolies.'lt bars civil government from granting the right to carry o trade,
occupation or profession to one or to many, even if others are or are not excluded.  A public utility is this
prohibited class.

Lastly, it bars civil government from determining the "qualifications" of anyone to pursue any law vocation.
Qualifications are left to the private sector and voluntary associations are established for this p pose.  If a
person engaged in a vocation is not a member of such association, that is his own business. amples of
prohibited regulations generally fall in the licensing category.  The state may not, for instan license professions
such as lawyers, doctors or clergy.  This section does not prohibit the state from est fishing a law defining the
form of a corporation as long as no one is required to incorporate pursuant to it register their business otherwise
in order to do business.  If they choose to do business with the civil gove ment itself as it may pertain to a
lawful object (such as building a courthouse), then the civil government regulate the business to conform to
such and such a requirement as a function of association.

 (ARTICLE 5 CONT.)                                                                                I

SECTION 10: SABBATH

The people are free to designate one day of the week for a Sabbath rest when no commercial or
civil governmental undertakings shall he permitted, vital functions excepted.

Section 10
This section permits people to establish a day of rest, leaving to their discretion the particular day and the

articulation of the vital exceptions.  This understanding of the Sabbath principle may be termed "sabbatical"
rather than "sabbatarian." The "sabbatarian" position holds that Sabbath keeping is still man's duty, whether the
Sabbath still be Saturday, the seventh-day of the week, or be divinely changed to Sunday, the first day of the



week.  The "sabbatical" position, espoused in the text of this section, holds that while Sunday is not the
Sabbath (Colossians 2:16, Galatians 4:10), it does fulfil the sabbatical principle, that is the weekly principle, of
one day per week (one day in seven) being devoted to rest.  This is based upon the Creation Week (Genesis
2:1-3), the preredemptive divine pattern for all men of all time.  This law of nature in the Covenant of Creation
(cf.  Jeremiah 33:20, 25) is restated in Israel's law in the Covenant of Redemption (cf.  Ephesians 2:12), the
sabbatical principle having both creation-universal significance (Exodus 20:11) and redemptive-ecclesiastical
significance (Deuteronomy 5:15).  This hebdomadal (one-in-seven) or sabbatical principle is restated for the
New Testament redemptive community by the apostle Paul when he instructs the church to take up their col-
lections (when they gather for their weekly worship services, Acts 20:7) on "the first day of every week" (1
Corinthians 16:2).  The liberty of the people, as the text of this section says, "to designate one day of the week
for a Sabbath rest when no commercial or civil government undertakings shall be permitted," is their liberty to
model their civil government after the wise and righteous decrees God gave Israel as their wisdom to the
nations (Deuteronomy 4:6-8).  Such a civil Liberty does not compel belief (Romans 14:5), require attendance at
worship (2 Kings 4:23), regulate leisure (Isaiah 58:13-14) nor infringe on ecclesiastical jurisdiction (Hebrews
10:25).  Christian societies will probably choose the Lord's Day, Sunday, as their day of civil rest (e.g. see the
"Sundays excepted" phrase of the Constitution of the United States, Article 1, Section 7).

Another view holds the opposite perspective.  It reflects the idea that no law shall require or prohibit obser-
vance of a Sabbath or other day of rest.  This latter view is established on the principle that the civil magistrate
has no competent jurisdiction over Sabbath observance.  Such observances are considered an aspect of worship
and are therefore beyond the civil magistrate to compel.  Likewise, the magistrate lacks jurisdiction to prohibit
one from engaging in non-worship, leisure or business activities because it is not competent to judge the manner
by which a Sabbath may be observed.  This latter view also effectively bans blue laws or Sunday closing laws.
It does not impair the ability of any commercial establishment to voluntarily close.  See also Article 2, Sec. 7
and 9, and Article 4, Sec. 5 for additional parallel applications.  Though Sabbath observance is a law of nature
or creation, its enforcement has not been extended by God to any ecclesiastical or civil jurisdiction outside of
Old Testament Israel, but lies solely between a man and his Maker.  Parents, of course, are not to be impaired
in the discharge of their obligation with respect to their children.  A child has no legal remedy if he does not
desire to observe the Sabbath as his parents so designate.

SECTION 11: TAXATION

Every person has a right to be secure in the enjoyment of his life, liberty and property and therefore is bound
to pay taxes for that protection.  All taxes shall be either in a flat amount or at a fixed rate.  No tax shall be laid
except by the consent of the people's legislative representatives.



Section 11

This section is built on the law of service/debt-"The labourer is worthy of his hire." Civil employees are
entitled to compensation for their services.  Their services are the security of the people's inalienable rights.

The people are in a sense their employer and taxes levied upon themselves by their lawful legislative
representatives constitute compensation for that protection.

This section is rightly founded on the idea that as no employee sets his own compensation, so too the
magistrate or civil employee does not set their compensation.  If taxes be insufficient to compensate, it is no
business of civil government to make unilateral adjustments.  If the people are not willing to tax themselves for
adequate security of their rights, then they must suiter the consequences.  Their failure, however, creates no
jurisdiction in the civil government to govern the people better than the people desire and therefore bars the
civil employee from compensating themselves except and according to the law established by the legislature for
that object.

There is some discussion over what objects may be taxed.  One view holds that income and commercial
transactions may be taxed.  If they are taxed, however, then the rule is that they must be taxed according to a
flat amount or at a fixed rate relative to a given article or transaction.  In addition, duties which are synonymous
with impost and customs are permissible taxes as follows: Imposts are taxes on goods brought into a country
from abroad and are distinguished from customs which pertain to taxes on exports.  Excises are barred because
they by definition are not tied to a public object, are based on no rule of equality, and are many times tied to
special occupations or licensing.

As the object of taxation is to raise revenue, a tax may never be levied upon a pretext of raising revenue, but
in actuality with a different object, such as regulating commerce.

No gift or possession is taxable and this is noted in Article 3, Sections 5 and 7.
The other view holds that income and commercial transactions are not the proper objects of taxation, but that

a head tax may be levied according to a flat amount.

 (ARTICLE 5-CONT.)

SECTION 12: TRANSFER BY CONSENT; DAMAGE OF PROPERTY



No man's property shall he justly transferred to the civil government except for actual public use and by
voluntary consent of the owner.  No man's property shall be damaged by civil government except in actual
defence of the enjoyment of life, liberty and property and in such cases the owner shall be compensated for
loss.

SECTION 13: ARREST OF PERSONS

The right to be secure in one's person from unlawful arrest shall not be infringed.

Section 12
The theory of transfer is not based on eminent domain, taxation or taking.  It is based on contract between a

willing buyer, in this case the state, and a willing seller.  The contract may be for any agreed upon sale price
and title passes in the usual manner.  Though there may be a willing buyer and seller, the state may not pur-
chase except if the land is put to an actual public use since that is the only jurisdictional basis for the state to
own or use property.  For instance, it may not own property for an agricultural or familial object.

The theory upon which the state may damage property lies in their obligation to protect life, liberty and
property.  Compensation for loss is required.  No title is transferred.

Taking of property with just compensation for a public use is inconsistent with the inalienable right of
property.  If a road is needed and the people will not transfer by contract, then no road is built.  The theory is
that private roads are the norm, but that transfer by contract is acceptable.  If a private road is made accessible
to the public and the public is harmed in its use, then the rules of tort apply.  The tendency will be to transfer
the road to the civil government in order to be shielded from liability.  Private toll roads are likely in this per-
spective, though not civil government toll roads.

If in the case of a courthouse or jail no land becomes available by contract, then the people of that area go
without one and suffer the consequences of failing to equip government with the necessary means to discharge
its civil duties.  This scenario is no different in kind than if the people fail to tax themselves sufficiently to pay
for necessary police protection.  Their failure creates no jurisdiction in the state to tax at a "minimal level" or
take land to effect a minimum object.  The civil government has no "right" to a minimal amount. of property,
either real or personal.  The rule is self-government and if the people exercise that government badly, no juris-
diction is thereby extended to the civil government to exercise it on their behalf.

One other possible scenario may develop.  If a harbour is needed for naval defence of property, and the
owners will not sell their land.  They may btiy adjacent land and build the necessary harbour at taxpayer's ex-
pense.  If no land is available, the possibility exists that no harbour would be available.  In such a rare instance



and after more than fair market value were offered and no willing buyers came forward, the civil government
could with great expense construct an artificial harbour in a tidal basin or similar area.  The extra expense, if
approved by the taxpayers, is the price of defending the inalienable right of property.  It is not efficient to bar
taking, but it does tend to preserve liberty.

Section 13
This section reaffirms that arrest is a seizure of an instrumentality of a crime (in this case, a person) and
not a forfeiture.  See Article 2, Section 5 relating to seizure of persons (arrest).

SECTION 14: SEIZURE OF PROPERTY

No seizure of property shall be worked by civil government except to obtain instrumentalities of
a crime, contraband or stolen properly.

SECTION 15: FORFEITURE OF LIFE, LIBERTY OR PROPERTY FOR WRONGFUL ACT

No forfeiture shall be worked except by the commission of a wrongful act, an appropriate trial
or proof procedure, a judgement of liability or guilt and a lawful punishment, incarceration or levy.

SECTION 16: FORFEITURE OF LIFE FOR MURDER

Forfeiture of life may be worked for an act of murder.

SECTION 17: FORFEITURE OF LIBERTY FOR DEFILEMENT OF LAND

Forfeiture of liberty for defilement of the land shall only he worked for acts of fornication, adultery, sodomy,
bestiality or sexual intercourse with another by prohibited degrees of affinity or consanguinity.



Section 14

This section follows in principle Article 5, Section 13 and Article 2, Section 5 as it relates to property rather
than persons.
Section 15

This section  works in conjunction with Article 2, Sections 3 and 4. Forfeiture of life for murder or liberty
and property for certain other wrongful acts is consistent with, the unalien abilit.y of rights. Although the
individual is not free to alienate an immutable ri:gpt, certain wrongful acts may work a forfeiture.  Though civil
government is not free to impair immutable right, the exercise certain wrong acts may work a forfeiture.  In c-
'tther instance, forfeiture cannot be worked urilers due process has been rendered and guilt or liability
established.  Forfeiture involves the rightful use of civil power.  It is not to lie confused with seizure noted in
Article 2, Section 5.

Section 16

Murder defined as a homicide  with malice aforethought..  Whether or not forfeiture of life may or shall be
worked for other offences - is not clear as of this writing.  Biblically, forfeiture for murder is derived from
Genesis 9:6 which constitutes a restatement of the law of creation which bound Cain.  It is also unclear whether
a civil government may eject to punish murder in a non-capital way, such as by exilea,here the example of Cain
proprovides support.

Section 17

This section recognises that certain offences defile the land (Leviticus 18).  In many instances. as noted
above, such offences are subject to criminal! punishment.  Defiling the land impairs the inalienable right of
property (real estate) and civil government has jurisdiction to secure this right.

The above mentioned offences are criminal, because they defile the land.  Consent among actors in no way
alters this effect.  The privacy of the actors in no way alters this effect. Consent and privacy are irrelevant to the
issue of forfeiture.  Though the act itsclf defiles the actors, this too is irrelevant to criminal prosecution.
Forfeiture is necessitated simply because their acts defile the land.  This section's reference to sodomy means
that it is a crime against nature,
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(A) Public Administration

Civil power is vested in and derived from God.  Civil officers and their trustees and servants are at all times
amenable firstly to God and then to the people.  Public servants are agents of the people and their power must
be as such.

Taxes are to be levied by civil government in order to be spent on those objects which they properly render.
The payment of services rendered should not permit an expenditure of money in excess of such services; such
as pensions, special privileges or emoluments.  Pensions should be paid by the servant to a fund in the private
sector so as to release the tax payer for paying for no service being rendered.  Emoluments are any advantage,
profit or gain arising from the possession of an office within the civil government.  The agent should not gain
personally by the agency beyond compensation for service.

Civil offices should not be hereditary.

(B) Financial Institutions and Public Enterprise
Government monopolies must be barred', but not businesses which corner the market absent of fraud or
coercion.

The individual must have the right to pursue any lawful vocation as God calls.  Civil government may only
judge the criminality thereof.  It must also not grant any privilege or franchise to any business, occupation or
profession and no licensing should be allowed.

Civil government should not carry on any business by establishing its own company or enterprise unless it is
undertaking a lawful civil project.  It must also be barred from determining the qualifications" of anyone to
pursue any lawful vocation.  Qualifications must be left to the private sector and voluntary associations are
established for this purpose.



'I looked for a man among them who would build up the well and stand before rm in the gap on behalf of the
land. .

Ezekiel 22..30

(C) Transformation, Monitoring and Evaluation

Please find attached a summary of our thoughts on gender equality.

(D) Security Apparatus:

The security apparatus is subordinate to the civil power.  A militia i.e. a local military
presence which is not full time occupation, is the most Biblical form of defence and he
body is a lawful means to secure the rights of the people.

We thank you for your consideration of this information on and pray that God will enable
you to do His will.

Charl van wyk
Chairman

GENDER EQUALITY

In our society

The only promotion for gender equality within society, is that in God's sight we are all
equal with regards to loving, respecting, honouring and serving one another, according to
the commandments of God's Word.

In business:

With the above in mind, women should be paid the same if they do the same work as a
man.  They must also be respected and honoured in the same way as a man, with regards
to their outputs and achievements.



Recommendations to Parliament or any other legislature on laws or legislation affecting
the status of women:

Society:

On the social front womanhood and motherhood (within the God given family
structure).is in a crisis.  Reasons for this are the following:

* High divorce rate
* Many one-parent families
* Overpowering (humanistic) influences in school, media and society
* Difficulty in giving children binding values and ethical norms
* Legalised abortion
* Pornography
* Family size shrinking to a dangerous low through the influences of media, society and

state
* Birth-rate (fertility) reaching the point of demographic suicide through the influences

of media, society and state

Therefore:

1. Society needs to promote a high image of motherhood and womanhood.

2. Woman need to be protected morally and their value honoured.

3. "Housewives" who stay at home for the sake of their children need to be held(l in
high esteem.  Women have magnificent achievements in character-training their
children (according to the Word of God), and thus building a sound nation.

,4. A healthy society needs healthy families.  Therefore women need to be encouraged
to fulfil their roles as woman, wives or mothers to help build a stable, sound and
peaceful society.

5. Woman should be encouraged to have bigger families (within the covenant of
marriage).  Children are the heritage of the Lord; and the fruit of the womb is his
reward (Ps. 127:3).



6.   Society needs to fundamentally change its attitude to children born and unborn rn.

The State:

1. Political lobbies for Liberation movements for women, Lesbians, etc. must be
abolished.

2. The State must outlaw abortion.

3. Women must be protected morally.

4. Women's values must be honoured.

5. The wife and mother, within the covenant of marriage (according to God's Word),
needs to be protected.  Therefore adultery should be punishable according to the
Word of God

6. Rape, murder, etc. of a woman such be punishable according to the Word of God,
which is death.

7. Pornography must be abolished.

8. If the states policies weaken, impoverish, or morally corrupt women a destructive
potential is activated which endangers the state's very foundations.

9. Make divorce more difficult.

10. Encourage and favour marriage through taxes.

11. Economically, the market value of labour should increase, thereby encourage ng
mothers to stay home and raise their children.

12. Sex education and anti aids campaigns conducted by the State should be in I line
with Christian family values and the Word of God and repudiate all forms of casual
or "free" sexuality.



The Church

Should provide a Biblical theology to emphasise tile natural differences of Women
and men

2. Should emphasise the Biblical roles of women within the Church and society

3. Should promote marriage and the family by providing a Biblical theology which
affirms the immense importance of it for State, Society and Church.  Emphasising the
role of women within marriage and the family.



INTERPROVINCIAL CO-ORDINATING TRAFFIC COMMITTEE

Date: 16/02/95

TRAFFIC POLICING IN THE RSA -
ROAD TRAFFIC ACT, 1989 (ACT No. 29 of 1989)

1. At a recent meeting of this committee the above item generated intense discussion, and it was unanimously agreed
that observations in this regard should be submitted to you.

2. A serious attempt was made for several years to nationalise legislation relating to road traffic, and this ideal was
realised in 1990 with the implementation of the Road Traffic Act of 19B9.

3. Not alone did one central act ensure the promotion of nationally consistent traffic policing, but it also contributed
greatly towards increased acceptance from the general public, since the same standards and prescriptions apply in all
of the four former provinces.

4. There can be no doubt that road traffic safety is a matter of national importance, and matters common to all should
therefore be addressed at national level.

5. The largest section of the Road Traffic Act and Regulations also contains regulatory legislature in which a lack of
nationally consistent standards and actions will definitely contribute to disrespect for the law and subsequent
lawlessness.

6. On the other hand, in the Act there are also sections where standards and prescriptions may differ due to a very
large number of variable factors, and it would thus be desirable for these aspects to be addressed at provincial level.
Here we think in particular of matters such as licence fees, handling sport events and control over the transport of
abnormal loads.

7. The process of addressing matters which should be nationally consistent in the laws of nine
different Provinces can be very time-consuming, and this certainly cannot be regarded as cost-
efficient if one considers that a similar process was carried out thoroughly five years ago.

a. Provision must be made in road traffic legislation for certain new matters, such as the transport of
dangerous materials by road.  Absolutely uniform action in accordance with international norms
are essential and there should therefore be no possibility of fragmentation in this regard.

9. Decriminalisation of certain traffic offences in order to lighten the burden of the courts is
proposed, and the Department of Justice has already drawn up regulations in this regard.  They
are based on the central Road Traffic Act, and if the stated Act is replaced by provincial acts, this
would mean that the exercise would have to be repeated.



10. Many organisations have already stated their opposition to the fragmentation of road traffic
legislation.  The lack of uniform action, which amongst other things leads to uncertainty among
the general public, was one of the objections these organisations continually raised.

11. In conclusion, it can thus be said that this committee calls for one central road traffic act, but that
provision should be made for provincial legislation in respect of matters where uniformity is not
essential.

12. This committee is convinced that this subject will be considered carefully, in order to ensure that
the progress which has been made over the years will not be in vain.  Bearing in mind a death toll
of plus minus 10 000 per year, to which no monetary value can be attached, it is our moral duty to
see to it that order in the traffic situation is maintained and improved.

(Signature)
SECRETARY

Chairman: Mr S S Botha
PO Box 2603 Tel. 021: 4102213
CAPE TOWN 8000 Fax 021: 4102261

Secretary: Mr T Muller
Private Bag X9 Tel. 02281: 51637
VREDENBURG Fax   02281: 51638
7380



4 MARCH 1995

THE CONSTITUTION SHOULD ENSURE THAT THE STATE DOES NOT
DISCRIMINATE OR FAVOUR ANYONE BECAUSE OF THEIR
RACE,RELIGION,SEX,COLOUR,LANGUAGE,CREED,SEXUAL
ORIENTATION,POLITICAL BELIEFS,OR WEALTH.THE CONSTITUTION
SHOULD ALSO ENSURE THAT THE RIGHTS OF THE INNOCENT LAW
ABIDING CITIZENS ARE PROTECTED BY ENSURING THAT REPEAT
CRIMINALS ARE NOT RELEASED ONTO THE PUBLIC BEFORE BEING
PROPERLY REHABILITATED.

THE HEALTH CARE SYSTEM IN THE COUNTRY MUST ALSO BE MADE
DEMOCRATIC AND INVOLVE PARTICIPATION OF THE
LAYMAN.CERTAIN LAWS AND INSTITUTIONS LIKE THE SAMDC WHICH
ARE LARGELY UNELECTED PRACTISE DISCRIMINATORY POLITICS
AGAINST CERTAIN HEALTH PROFESSIONS LIKE
HERBALISM.TRADITIONAL AFRICAN MEDICINE,AYURVEDIC
MEDICINE.ACUPUNCTURE,ETC.IN MOST CASES THEIR POSITION IS
ENTRENCHED BY LAW WHICH ENDS UP SAFEGUARDING THE
INCOME OF A SMALL GROUP.THE VAST MAJORITY OF THE CITIZENS
OF SA MAKE USE OF MANY OTHER HEALING SYSTEMS WHICH
BECAUSE OF THEM NOT BEING REGISTERED WITH THE DEPT OF
HEALTH ARE ILLEGAL

SA SHOULD NOT BE A CHRISTIAN COUNTRY.MOST OF THE WORLDS
SUCCESSFUL AND PEACEFUL COUNTRIES ARE MULTI-LINGUAL AND
SECULAR.THE CURRENT PRACTISE OF ONLY HAVING CHRISTIAN
RELIGIOUS HOLIDAYS AS PUBLIC HOLIDAYS IS DISCRIMINATORY.THE
NEW CONSTITUTION SHOULD ENSURE THAT INDIVIDUALS ARE
GIVEN 2 OR 3 DAYS OFF A YEAR PAID LEAVE FOR RELIGIOUS
OBSERVANCES SO THAT THEY HAVE THE FREEDOM TO CHOOSE
THE DAY OF RELIGIOUS SIGNIFICANCE FOR THEMSELVES INSTEAD
OF HAVING THE STATE DECIDE THAT CHRISTMAS WHICH IS A
CHRISTIAN RELIGIOUS DAY MUST BE OBSERVED BY HINDUS.
BUDDHISTS, JEWS, PARSEES, SIKHS, AGNOSTICS, ATHEISTS
ETC.ALSO THE PRACTISE OF SABC TV WHICH DAILY SCREENS
CHRITIAN PROPOGANDA/CONVERSION TYPE PROGRAMMES IS
DISCRIMINATORY.THE CONSTITUTION OF THE NEW SOUTH AFRICA



SHOULD ENSURE THAT THESE BASIC INDIVIDUAL RIGHTS ARE
PROTECTED AND NOT MAKE THE MISTAKE OF THE PAST
GOVERNMENT OF FAVOURING THE CHRISTIAN RELIGION AND THE
WHITE RACE TO THE EXCLUSION OF OTHER RELIGIONS,RACES AND
LANGUAGES WHICH MAKE UP A HUGE SECTION OF SOUTH AFRICAS
POPULATION.

K.PILLAY
DIRECTOR
SOUTH AFRICAN SAIVITE ASSOCIATION



Date 28 February 1995

From: The Secunda Echo

1 We feel strongly about people who perform health or education services going on strike:

(a) Doctors, nurses, all workers of government hospitals, clinics, health institutions and
services, ambulance drivers and other staff, fire brigade employees, teachers including
all other education staff, must not be allowed to go on strike at all.  In fact, it should
be declared illegal or punishable by law.  If these people are dissatisfied with their
working conditions, they can negotiate through the correct channels.  If they want to
jeopardize the nation's already tatty health or education services, they can resign as
there are millions of unemployed who would be grateful for a job opportunity.  We
need dedicated people if South Africa's RDP is going to succeed.

2. There has been a severe attack by the Government of National Unity on tobacco smoke
through ridiculous taxation and infringing on smokers' democratic rights.  However, air,
water and soil pollution do far greater harm and its' alarming to see to what extent big
companies get away with the damage they do to people, animals, water, fish and plant life.
There are tests being done on air pollution, but we would like to see the following:

(a) Fortnightly tests by two institutions which are run independent of one another plus
another objective person with integrity and the necessary knowledge to supervise these
tests on air, water and flora pollution.  There must be no set times or set dates, the
"supervisor" must be able to summon the other two parties at short notice to perform
the tests.  These 3 parties don't have to live in the same province.  The less they have to
do with each other, the better.

(b) In the Highveld Ridge area alone, millions of rands must be spend monthly on doctors,
medication, injections, vaporizers, ionisers, dermatologists, sinus operations, etc.
Babies are born here with respiratory problems, people have to stay from work because
of allergies, asma, bronchitis, sinus, etc.  People who come to settle here from other
places who have never had similar illnesses before get sick after two or three months
and then have to see doctors on a regular basis and have to go on medication
permanently.

(c) It is no argument that the medical funds pay for the necessary as the people
have to pay 20% or 30% anyway and to survive, the medical funds have to increase
their rates which the people, once again, have to pay.  Some people work for small
companies which cannot afford to provide them with medical funds while others
simply cannot afford to belong to a fund.  Apart from the financial implications, the
discomfort, pains, suffering and loss of production must also be considered.  The
question is, will the CA take on big, powerful companies?



3. Free professional services to people who earn slightly too much to qualify for welfare
assistance (borderline cases).

(a) Each professional person in the country, who are in the health or legal business must
take on one free patient/client per week.

4. Health care for state pensioners must improve and all state hospitals should have enough
resident doctors to take care of the area they serve.

(a) Senior citizens (state pensioners) must be treated with courtesy and compassion and
not as just another number and a nuisance to the staff (and doctors) who have to
treat them when they are ill or injured.

 TICKEY SPENCE
EDITOR/MANAGER



The Universal Constitution Lobby

The Universal Constitution Lobby is a world-wide organization endeavouring to get the
Universal Constitution:

1 .    As a complete, free-standing constitution

2. As an amendment to a new constitution

3. As an amendment to an existing constitution.

The Constitution of the Universe

Art 1 No person, group of persons, or government may initiate force, threat of force, or
fraud against any individuals' self or property.

Art 2 Force may be morally and legally used only in self-defense against those who
violate.

Art 3 No exceptions shall ever exist for Art 1 and Art 2.

Sooner or later, every country on earth will adopt the Universal Constitution.

RONALD NOBLE



An input to the Constitutional Assembiy's task to draft a new constitution for South Africa.

PARLIAMENT AND DEMOCRACY

The New South Africa should abolish the government system of parliament.  Whereas
parliaments are generally regarded as the backbone of traditional democracy as it exists
today, a parliament is a misrepresentation of the people.

A parliamentary government is a misleading solution to the problem of democracy.
Originally founded to represent the people, a parliament in itself is undemocratic as
democracy means "the authority of the people' and not an authority acting on behalf of
the people.

True democracy exists only through the participation of the people, and not through the
activities of the people's representatives in a parliament.  Parliaments have been a legal
barrier between the people and the exercise of authority, this excluding the masses from
power.

The mere existence of parliaments means the absence of the people.  This gives the
conclusion that a parliament is undemocratic and elite institution, an institution which has
made the people to be left with only a False appearance of democracy which is plainly
noticed in long queues of people casting their votes in ballot boxes.

A parliament is such an institution which gives the legal right for the mismanagement of
the country, the people, the minerals, wealth and economy of the country.  The danger
as posed by the system of parliamentary representation, is that the
ministers/representatives are obliged to promote and defend the ideology of their
political party, while the democratic rights of the people are suppressed.  The party
system aborts democracy, and to form a party you split the people.

THE PEOPLE'S TRUE REPRESENTATION IS A PEOPLE'S CONGRESS/CHAMBER

All the daily humanly operations of the people must be directly represented by the
people themselves in the Local, Regional and National Congress (Chamber)

For instance, the labour unions (trade unions) Congress of South African Trade Unions
(Cosatu) and National Council of Trade Unions (Nactu) should unite and form a single
largest body.  This united body should have the workers democractically elect their
respective representatives for direct participation in the LOCAL, REGIONAL and
NATIONAL CONGRESS/CHAMBER.  This approach is bound to encourage the



abolishing of a parliamentary appointment of the minister of labour who is not even
involved in the daily operations of the worker.

Sporting organizations should also follow the same democratic procedure.  The
democratically elected presidents of the NSC should directly represent sports people at
the LOCAL, REGIONAL AND NATIONAL CONGRESS/CHAMBER respectively.  The
National Sports Council (NSC) president (at national level) shall be elected as the
minister of sport and by the people's democratic vote.

The same procedure should be democratically applied in the operations/Fields of
Finance, education, ecomonics, defence force, police etc.

Through this democratic procedure, the country shall be led or administered by
specialists - the people who shall be democratically considered the best in their
respective trades - and who shall be the rightful direct representatives of the votes in the
popular People's Congress/Chamber.

This is the only democratic procedure upon which a culture of Independence Shall
become true.

ECONOMIC POLICY
The Legitimate purpose of the individuals activity is soley to satisy his needs.  He has
the right to save from his needs, and from his own production.  Whoever works for
himself is certainly devoted to his productive work, because his incentive to production
lies in his dependence on his productivity to satisfy his material needs.

Then the natural rule of equality requires that each of the Fourth Factors of production -
capital (owner), entrepreneurship (management), labour (the people) and land (material
and mineral) - has a share in a production, for if any of them is withdrawn there will be no
production.

Each Factor of production has an essential role in the process of production.  Therefore,
they all should be equal in their right to what is produced.  Each Factor, then, has a
share regardless of the number of factors involved.

The policy should be that every individual/citizen of South Africa must be democratically
made to be involved in the economic activity and development, and thus in the economic
wealth of our country.

The country must ensure that every citizen of South Africa is given continuous high
quality ecomonic skills training and personal development.  This approach is bound to
equip all our people with the means and ways of high quality production and
specialization towards the successful development of the country's economy.



As a genuine reward, everybody involved in the economic development of the country,
must have an equal stake in the resulting economic wealth of the country.  The workers
must be given a certain percentage share of the profits of the company of the
employment.  The result shall be that the wealth of the people generally is bound to
improve.

The government must become an ordinary shareholder in the companies like Anglo
American, Sanlam, Old mutual etc.  The involvement of the government as shareholder
shall not give the government such power as to dictate to the management of such
companies.

Since management is a science in itself, then the daily Functions of the companies must
remain in the control of the management of such companies.  This will ensure the
independence of the management from the government, and such management shall
see to it - and democratically so - that the company generates profits.  Then the
government shall benefit from such profits, with the result that the government shall be
helped in the reducing taxes and the welfare and wealth of the people shall be increased
and improved.

In conclusion, the People's Congress/Chamber shall decentralize/libertate all
democratical activities from the influences of political ideologies and mismanagement.
Such People's Congress/Chamber will democratize, specialize and be pragmatical.

There should be no direct national and regional elections, but there should only be direct
local elections.  The people who are elected in to the Local Congress/Chamber shall in
turn democratically elect people from the local structure to the Regional Congress.  The
Regional Congress/Chamber shall co-ordinate the local Congress/Chamber.

The Regional Congress/Chamber shall elect people from the Regional/Chamber to the
Naitonal Congress/Chamber.  The National Congress/Chamber shall co-ordinate the
Regional Congress/Chamber.

From: Mr Bhoboyi "Wiza" Thabethe
President of the People's Cultural Organization (PCO) signed:
DATE: February 16 1995.



ORGANISATION OF CIVIC RIGHTS

March 10, 1995

We wish to make the following submissions in respect of Tenants' rights:-

Theme Committee 4

(Fundamental Rights)

We are of the view that Tenants' Rights should be guaranteed in the Constitution.  This should be

enforceable against  individuals as well as the state.

Theme Committee 5

(Judicial and Legal System)

Ad 2. We believe that Landlord-Tenants' courts would play a fundamental and specialised role.

Ad 6. Through specialised structures, e.g.  Landlord-Tenants' courts.

Explanation [from page 26 Grassroots Perspective of Tenants' Rights in South Africa.

Published by the Organisation of Civic rights.  Durban 1994]

LANDLORD-TENANT COURTS

The Housing court is a judicial reform with a progressive specialised court system dedicated to prompt

and efficient action.  It is the solution to the high legal costs, bureaucratic red tape, procedural and

 motion delays, presenting an equitable system for landlords and tenants.  It is a solution to the

overloaded and overworked justice system.

A cursory glimpse of some of its features:



* It has statutory and common law jurisdiction

* Its jurisdiction is wide and concurrent with the district, supreme and appeals courts

* Its far reaching substantive jurisdictions include:-

- review decisions of the rent control board

- private rental housing, public/state/federal housing

- powers to enforce orders, sentences and judgments

- powers over housing code violations and broad jurisdiction over criminal

        and civil disputes

* Judges are appointed in the same manner as their peers in other courts

* Speedy, fair, efficient and sensitive resolution of housing disputes

* It allows small claims and has housing specialists who work with landlords

and tenants.

* These courts contribute towards decent housing, arrest the spread of urban

 blight, maintenance of proper housing standards.

A few examples of these courts are the Boston Housing Court (1972), the Hampden County Housing

Court (1974) and the Los Angeles Landlord-Tenant Court (1977).

We do have confidence that the Constitutional Committee will be able to ensure the need to include

 the rights of tenants.

Details on the OCR is enclosed herewith as well as the following documents: 1. Grassroots

Perspective of Tenants' Rights in South Africa 2. Legal Handbook Book on Tenants'

Rights 3. Submission on white paper to Ministry & Department of Housing 4.

Newsclippings



Thank you in anticipation,

Sayed-Iqbal Mohamed

Chairperson

in the service for better and just living conditions

ENQUIRIES: ANILLA SOMA (MRS) GEN. CO-ORDINATOR/ CLAUDETTE WAGNER

(MRS) ASST. O-ORDINATOR

ORGANISATION OF CIVIC RIGHTS

Incorporating the Durban Central Residents’ Association (DCRA) & its subcommittees

SUBMISSIONS BY THE ORGANISATION OF CIVIC RIGHTS

(OCR) TO THE DEPARTMENT OF HOUSING & TO THE,

MINISTER OF HOUSING IN RESPECT OF THE WHITE

PAPER DEALING WITH A NEW HOUSING POLICY AND

STRATEGY FOR SOUTH AFRICA

Allow us on behalf of die tenants and the homeless communities we serve and who are directly

elected and represented on the OCR's executive and sub-structures to commend the government

on its WHITE PAPER.  The housing policy and strategy envisaged marks a dramatic and resolute

break from the past undemocratic and apartheid policy.  The inclusion of a people-orientated

approach deserves further compliment.

On the rights and obligations of tenants and landlords the WHITE PAPER, unfortunately, has

made just one or two scant fleeting remarks. We therefore make the following submissions in

earnest and with the hope that urgent cognisance is taken of the need to formulate policy, strategy

and law regarding tenants and landlords.



Granted that there exists consultation between the state and civil society through the National

Housing Forum (NHF) and the eight Joint Technical Committees (JTCs).  OCR has established

that neither the NHF nor the JTCs have recognised, for argument’s sake, the existence of tenants.

Hence, there appears to be no policy development on specific priorities.

It is our humble submission that the state is pursuing its objective of adequately addressing

the housing back-log and new household requirements must simultaneously develop a national

policy framework recording the rights and obligations of tenants and landlords.    The failure

to do so will impact negatively on the State's housing policy and strategy.

The further submissions below form part of our detailed discussion on the rights of tenants

in South Africa and submissions made to the Housing Ministry on August 25, 1994.

1.

1.1 Tenants occupy 113 of the country's total housing stock.

1.2 Tenants are in urgent need of security of tenure, improved living conditions and to have

related matters attended to swiftly and with justice.  This would necessitate an overhauling

existing laws governing landlord-tenant relationships.

1.3 The present housing crisis will not be resolved immediately and it is therefore absolutely

necessary to ensure the rights of tenants.  Hence, it is necessary to place the responsibility of

overseeing and enforcing the rights of tenants with specialised structures.  Landlord-Tenant

Courts and Dispute Resolution Centres are two such examples.

2. FACTORS NEGATIVELY AFFECTING TENANTS

2.1    The OCR's on-going grassroots activities and its contact with bodies nationally, reveal



growing problems and hardships which may be summed up in the following major categories:-

2.1.1 AFFORDABLE RENTS: the average family cannot afford the ever increasing rents;

2.1.2 PENSIONERS as well as other tenants are being displaced in increasing numbers; such

displacement may be due to conversion or demolition;

2.1.3 EXPLOITATION: Landlords have superior bargaining power over tenants who are:-

2.1.3.1 forced to pay premiums [goodwill/keymoney]

2.1.3.2 faced with arbitrary evictions

2.1.3.3 faced with retaliatory actions when they complain

2.1.3.4 compelled to accept exorbitant rent hikes

 2.1.3.5      forced to live in substandard, unsanitary and uninhabitable conditions

2.2 Existing housing legislations do not provide adequate protection to tenants.  Where

protective measures do exist, these are blatantly violated and not enforced by the relevant

government departments.

2.3 There is little or no focus on the hardships experienced by tenants which is intensifying

because of the socioeconomic conditions.  Rentals cannot be written off or reduced.  Tenants

cannot choose affordable rentals.  Neither can they withhold nor reduce rentals.  Yet, rentals are

calculated on the "open market" when in practical and logical terms, there is no "market-related"

basis.



2.4 There are other relevant factors negatively affecting the rights of tenants:-

2.4.1   Government structures are not geared to handle violations of existing residual rights

of tenants.

2.4.2 The State Attorneys office is overworked, understaffed and consequently not interested

in criminal prosecution.

2.4.3 Existing legislations do not provide easy and reliable access to government departments.

Tenants cannot therefore be assured of the enforcement of their rights.

2.4.4   It is too expensive and time consuming for tenants to claim their rights through the

present legal system.

3. PROPOSALS:-

3.1  It is therefore proposed that all interested groups and relevant departments, including the

Ministry of (National) Housing, the Ministry of Justice, National Housing Forum, Constitutional

Committee, inter alia, be part of the restructuring of tenants'-landlords' rights;

3.1.1 In this respect, the OCR hopes to present recommendations for revised rent control laws

and related matters; submit proposals for the establishment of Landlord-Tenant Courts, its

structures and recommendations for the rules and procedures relating thereto.

3.2   The following is therefore proposed for the medium to long term [estimated period being

18-24 months] which OCR is willing to undertake as a project :-



3.2.1. Developing guidelines for restructuring of rent boards and rent control boards.

3.2.2.     Developing a landlord-tenants' Bill of Rights

3.2..3. Developing a legal framework to introduce:-

(a) Landlord-tenant's courts

(b) A revised rent control legislation

(c) Dispute-Resolution centres

3.3 THE FOLLOWING PROPOSALS, IF POSSIBLE, TO TAKE EFFECT IMMEDIATELY :-

3.3.1 The reconstitution of all rent boards.  New members to be appointed through a process

similar to the selection, interviews and appointments of members to the SABC board.  Such an

approach would ensure, inter alia, impartiality, competence and efficiency.

3.3.2     The establishment of an ombudsman to investigate tenants' complaints;

3.3.3     The establishment of Dispute Resolution Centres which would:-

3.3.3.1 Arbitrate, mediate and make referrals to courts and welfare institutions.  It would take

up issues of unreturned rent deposits, unfair withholding by a recalcitrant tenant, need for repairs,

arbitrary evictions;

3.3.3.2 These centres could be an extension of rent boards, staffed by qualified personnel.

3.3.4 Moratorium on exemptions of dwellings from rent control;



3.3.5 Moratorium on the displacement of tenants.  Such displacement may be due to

proposed/impending demolition, conversion of rented accommodation for non-residential use or

'upmarket" refurbishment or property development schemes, such as Sectional Tide and Share

Block Schemes;

3.3.6 Moratorium on arbitrary evictions and c-evictions based on retaliatory and discriminatory

reasons.

3.3.7 The "freezing" of all rentals for a period of 18 months where exploitation exists;

[Explanatory Note: The reconstituted rent boards or an ombudsman could investigate tenants'

complaints.

3.3.8 The introduction of rental subsidy for tenants experiencing hardships.  'These will include

pensioners and the unemployed.

4. Legislation is needed urgently to protect tenants from racial discrimination.

5. Recognition, by law, of all properly constituted democratic tenants' committees.

[Explanatory Note: Most tenants' committees are ignored or dismissed by landlords as not

having locus standi.   Often, punitive action is taken against members of tenants' committees.

Sayed-Iqbal Mohamed

Chairperson

in the service for better & just living conditions

February 28, 1995
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INTRODUCTION

This document gives a grassroots perspective of the rights of tenants which seem to be ignored by

all major political parties.



The housing crises is not new nor the plight of tenants who are exploited by unscrupulous

landlords.  Available information indicates that as early as the 1860s in Cape Town, housing

shortage led to overcrowding.  Official records in 1916 showed that rent racketeering, low wages

and high rents were rife.

In the 1920s town planning schemes particularly in Cape Town were being modelled after the

European garden/village principles which were also adopted in Europe and the U.S.A. Cities were

divided into separate zones, displacing workers who were already burdened by low wage and

were prevented from owning accommodation.  Segregated residential areas and squatter

settlements emerged in the war years in the Cape and in Johannesburg as a result of the failure by

the municipalities and central government to provide housing.  By the late 1940s it was possible

to see segregated cities and townships.

The foundation for residential segregation which was laid by Cecil John Rhodes a century ago

(Glen Grey Act of 1894) was followed through by various local powers.  His "liberal"

segregationist policy and those of Lord Shepstone and his son, H.C. Shepstone [secretary of

Native Affairs] were adopted by the municipalities of Cape Town and Durban successfully and

later received full support from the central government of the Nationalist Party.  The result of

separate development and bantustans made people homeless, forced overcrowding and escalated

rents by creating an artificial scarcity of land.  In short, the liberals and the nationalist party

government further oppressed the disadvantaged masses.

Today, almost a third of the country's population are living in rented accommodation.  As tenants,

their rights are almost non-existent.  What exists, is usually ignored or not enforced.  The voice of

landlords and their agents have always pressured the government into introducing "reform"

whereby "quick, easy and high" profits could be made.  Tenants are considered a "commodity",

housing is contextualised as the most appropriate "market" and rentals the most suitable means to

becoming rich.



This "document" is a short and humble attempt to put forward the case of tenants and possible

immediate and short to long term solutions for both tenants and landlords.  Any shortfall is solely

mine.

Sayed-lqbal Mohamed

Chairperson

Organisation of Civic Rights

in the service for better and just living condition

April 1994

OVERVIEW

' Inadequate and insecure shelter, wherever it exists, will lead to social and political instability and will

hamper physical and economic development.'

HABITAT:  GLOBAL STRATEGY FOR SHELTER TO THE YEAR 2000

Shelter is a basic need.  Shelter for the homeless and affordable housing which includes tenurial

security, easy access to employment and basic amenities, is an international need.  More than 1

billions1  people in almost all countries are inadequately housed or are homeless.

Rented accommodation, inner city slums, informal settlements, displacement through forced

evictions, conversion of residential stock and exorbitant rentals, are characteristics of South

African cities as they are of "first" and "third world" cities.  The struggle locally is no different

from those of tenants internationally.  In the United States of America for instance, the courts

have refused to recognise housing as a fundamental right.

MULTI-PARTY NEGOTIATIONS

                                               
1 .  The united Nations commission on Human Rights’ Resolution [1993/77] on forced evictions which was
unanimously adopted in Geneva on  March 10, 1993.  The said Resolution is annexed on this document as “A”



In South Africa people are eagerly awaiting a new dispensation.  The homeless, tenants and

informal residents ("squatters") in particular have great expectations and high hopes of positive

improvements to their housing needs and tenancy.  There is, however, negligible or no focus on

the rights of tenants.  At the Multi-Party Negotiating Process a clause on EVICTION -the only

reference [howbeit indirect] to tenants, in the Chapter of Fundamental Rights of the Technical

Committee, Seventh Report (July 29, 1993) was subsequently removed.  This clause was in line

with the United Nations resolution on Forced Evictions, protecting those who are faced with

forced evictions and in need of security of tenure.

An example of a forced-eviction law is that of the House of Assembly's Development and

Housing Act, No 103 of 1985 which grants the head of its department to:-

*  "enter upon and take possession of the property" occupied by a tenant [38 (b) (i)]; &

*  "employ such force as may be necessary to remove from the property the tenant...  and his

possession" [38 (b) (i)];

*  It may do all of the above "without having obtained any judgment or order of court" [38 (b)].

A tenant is therefore denied the right to be heard.2

FEUDALISTIC TENURIAL RELATIONSHIP

The South African tenant-landlord law is still feudalistic and very little hope exists for its

improvement as we move towards a democratic process.  It is therefore not at all surprising that

the rent control law is seen as "interfering" with the landlords' common law rights.  In feudal

England, the tenants were responsible for all maintenance under the agrarian society they lived in,

while farmers (landlords) were preoccupied with rentals.

                                               
2 .  Mrs. Patricia Poole’s plight is the most recent example.  OCR is presently involved in preventing her forced
eviction.



In addition to the Socio-Economic conditions affecting tenants, the government's segregated

policies exacerbated the plight of tenants.  Even where it introduced reform to satisfy the

landlords' lobbying groups like the South African Property Owners' Association (SAPOA) and the

Institute of Estate Agents (IEA) it took cognisance of situations, submissions and complaints

from a "white" perspective as is evidenced from its Housing Commissions.  The Fouche Report of

1977 is one example of such a commission's deliberations which is critically reviewed in this

paper.

All investigations into housing while it may even include an apology for or a shift from the

apartheid legacy [the De Loor's Task force Report], has done almost nothing constructive to

alleviate the needs of the poor and destitute tenants.  A holistic approach is needed to address the

rights and security of tenure of tenants.

On the contrary, the government through decades of partiality or "affirmative action" policy (i)

introduced rent control particularly to protect "white" families of soldiers returning home, (ii)

provided housing for poor "whites" together with subsidy, and (iii) controlled black urbanisation,

restricted access to land and consequently created an artificial escalation in land and housing

costs.

THE RENT CONTROL DEBATE

The rent control debate is not unique to South Africa.  It is universal.  Studies and reports against

rent control are usually motivated by property groups.  Without substantial proof, inner city decay

and landlords becoming poor and destitute are attributed to rent control.  It ignores the landlords'

superior bargaining power; argues the case for "market" rentals and the negative impact on the

supply and quality of housing.  These are evaluated in this paper within the South African context.

Developments in the area of rent control and landlord-tenant relationship in the United States of

America is taken as a case study.



With the phasing out of dwellings from rent control over the years, the government expressed

hope that the private sector will get involved in the provision of housing.  On the contrary, the

rental housing stock is being rapidly depleted by large scale conversion to non-residential use or

up-market units by landlords.  This has resulted in the displacement of increasing numbers of

average income families.

OCR's experiences together with those of other organisations involved in tenants' rights

nationally, show the ruthless exploitation by landlords.  In many instances, their actions may be

described as criminal in terms of the United Nations resolution.

Tenants are forced to pay premiums (goodwill/keymoney), arbitrarily evicted, faced with

retaliatory actions when they complain, compelled to accept exorbitant rent hikes and are forced

to live in substandard, unsanitary and uninhabitable conditions.  With the ever decreasing stock of

rented accommodation it is virtually impossible to find alternative accommodation.

Exploitation by unscrupulous landlords is the norm.  Tenants cannot turn to the government who

is unable to provide sufficient, affordable, suitable accommodation to the millions of people

inadequately housed, living in overcrowded conditions, are homeless or subjected to

substandard/uninhabitable conditions.

This memorandum is a brief and perhaps a desperate attempt to put into perspective, from

grassroots experience, the scenario of tenants rights, landlord-tenant relationship and matters

incidental thereto.

BRIEF BACKGROUND TO THE OCR



The Organisation of Civic Rights (OCR),3  formerly the Durban Central Residents' Association is

a paralegal, grassroots organisation.  It is a non-aligned NGO with an issue-based orientation.  It

has been involved in community issues which include the protection and enforcement of tenants

rights for the past ten years.

Over the years its Vocational involvement extended to the urban and peri-urban areas of the

Durban Functional Region [DFR].

Its activities include:

* representation on behalf of tenants in matters against unscrupulous landlords, rent board

hearing, pensioners' plight;

* representation on behalf of informal residents and the homeless;

* arranging legal representations;

* crime prevention;

* the establishment of recreational facilities;

* setting up flat and street committees;

* arbitration/mediation between parties.

*research and publications 4

HOUSING IN SOUTH AFRICA

There is an urgent need to improve basic amenities such as sanitation, access to electricity and

water supply.  The urgency is greater in respect of access to land and housing.  According to the

Central Statistical Services (CSS) 48% of South Africans (excluding the TBVC states5) lived in

                                               
3 .  For details refer  to OCR Information Leaflet 93/94.  For an in-depth information on the OCR refer to Dr.
Maharaj B., Civic Organisations in the Apartheid Inner city: A Case Study of the Durban Central Residents’
Association.  August 1993.
4 .  For example:  Durban Homeless Community, DCR Survey 1993.  Tenants’ Rigths Handbook.
5 .  The ten homelands for 1991 were Transkei, Bophuthatswana, Venda, Ciskei [these for are referred to as the
TBVC (“independent”)  states,],  Kwazulu, Gazankulu, KwaNdebele, KaNgwana, Lebowa and Qwaqwa [self-
governing regions].   Unless otherwise stated. the population or percentage excludes the TBVC homelands.  The
1991 population and statistics are used  unless otherwise stated.  The population is as follows: “blacks” 21 646 471,



houses, 24% in traditional dwellings (huts) and 9% in shacks and other informal settlements

(1991).

By 1990, 63% of the total population was urbanised.  The urban population was 22 million and

the rural population was 16 million according to the De Loors Task Force Report.  According to

the CSS, in 1991, ninety one percent "whites" were urbanised, 83% "coloureds", 96,2% "indians"

and 42,7% "blacks".

Among "blacks"6  15,8% (3,4 million) were living in shacks and other informal settlements in

1991 in comparison to 3,9% in 1985.  This increase was the result of urbanisation.  Other

estimates vary from between 3,4 million (1991) to 10 million (1992) "blacks" living in informal

settlements.  The Urban Foundation in 1990 estimated 7 million people in informal housing in

urban and metropolitan areas.

BIRD'S EYE-VIEW OF BASIC AMENITIES7

In 1992 it was estimated that 23 million South Africans did not have access to domestic

electricity.  Of the 275 townships (excluding the ten homelands), households in 50 townships had

no electricity at all and all households in 8 townships were electrified.  There were other varying

proportions of households without electricity e.g. 90-99% of households were without electricity

in 93 townships, 8089% in 27 Townships, 50-59% in 20 townships.

                                                                                                                                                      
“whites 5 068 110, “coloureds” 3 285 718 and “indians” 986 620 = totaling 30 986 920.  The TBVC homelands: 6
750 700.  The total South African population for 1991 was  therefore  approximately 37 737 620.
6 .  In South Africa, a country divided by more than 300 years  of oppression and decades of legislated racism, it is
impossible not to distinguish between ethnic groups.  In fact, in most  cases it is imperative and crucial to make
such distinctions to understand the wide disparity, inequality and injustice.  Hence, the so-called ethnic nuances:
“whites”, “coloureds”, “blacks” and “indians”.  Ideally, and perhaps in the future, South Africans  or Azanians or
Africans  would suffice as a term of reference for the family of the human race who inhabit the southern most  tip
of Africa.
7 .  I have referred to the Race Relations Surveys as the source for the statistical information on basic amenities.
for the rest I  am deeply indebted to the Central  Statistical Services, especially to Mr. J. Smalberger who made
important information available and took the time to correct my tabulations and tables.



Twelve million South Africans did not have access to a reasonable quality of water supply.  Of the

rural inhabitants, 7,7 million did not have adequate water supply and about 9 million urban

dwellers.  Fifteen million urban dwellers and 14,2 million rural population did not have adequate

sanitation.  Only about 3,8 million rural inhabitants had access to adequate latrine facilities.

TENURE IN SOUTH AFRICA

The TOTAL HOUSING STOCK according to CSS estimates in 1991 was approximately 3,6

million.  Fully and partly paid dwellings constituted 54,5% of the total housing stock, 34% were

rented dwellings and 10,5% were free dwellings.  One out of every four houses was fully paid for.

Excluding shacks and other informal dwellings, 1 963 280 were dwellings fully & partly paid for,

1 224 412 were rented 376 922 were free dwellings and 34 903 were unspecified, amounting to a

total housing stock of 3 599 518.  The TOTAL HOUSEHOLDS were 5 317 357.  The

AVERAGE HOUSEHOLD SIZE was 5,3 ("whites" 3,3; "coloureds" 5,5; "indians" 5, 1;

"blacks" 6,2).  One out of every three households consisted of 6 or more persons and about one

twelfth contained a person living alone.

Table 1

Type of Dwelling/Ownership (urban and non urban)

Houses Flats Town/Cluster Retirement Total Housing

house dwelling stock

Own Dwelling 1 721 854 75 077 154 423 11926 1 963 280 54,5%



Rented  731 931 307 866 172 094 12 521 1 224 412 34%

Free Dwelling 334793 19352 18643 4134 376922 10,5%

Unspecified 27 116 4 352 3 102 333 34 903

                      -------------------------------------------------------------------------------------------------------

2 815694 406647 348263 28914 3599518

                      -------------------------------------------------------------------------------------------------------

-

Of a population of 30,9 million (1991) which excludes the TBVC states, almost half the

population lived in houses.  Approximately one tenth lived in shacks and other informal

settlements.

Percentage distribution of persons by dwelling type:

48,2% Houses

23,6% Traditional dwellings (huts)

9,1% Shacks

5,8% Hostels/hotels & boarding houses

5,6% Town/clustered semi-detached houses

4,2% Flats

2,9% Other

0.2% Old aged homes

0,3% Retirement dwelling

The three tables below show dwelling type occupied by different ethnic groups.

Table 2



Houses Flats Townhouse Retirement Total

Cluster house Dwelling Dwellings

"whites" 1 054 806 256 612 91 323 21 876 1 424 617

"coloureds"378806 63073 94789 802 537470

"indians"115202 35171 36818 580 187771

"blacks" 1266880 51791 125333 5656 1449660

-------------------------------------------------------------------------------------------------

-

2815694 406647 348263 28914 3599518

-------------------------------------------------------------------------------------------------

-

Table 3

HOUSES Own Rented Free Unspecified

"whites" 792824 227392 32 4888 2 103

"coloureds" 200549 105 215 70 315 2 726

"indians" 81687 27 521 5 514 481

"blacks" 646795 371 803 226 476 21 806

-------------------------------------------------------------------------------------------------------------

1 721 855 731 931 334 793 27 116 2 815 695



--------------------------------------------------------------------------------------------------------------

Table 4

FLATS Own Rented Free Unspecified

"whites" 56976 192 550 6 036 1 050

"coloureds 5170 54 785 2 505 613

"indians" 3552 31 024 423 172

"blacks" 9379 29 507 10 388 2 517

---------------------------------------------------------------------------------

75 077 307 866 19 352 4 352 406 647

---------------------------------------------------------------------------------

Seventy seven percent of "whites" lived in houses in comparison to 60% "indians", 64%

"coloureds" and 38% "blacks".  Thirty three percent "blacks" live in traditional dwellings, 15,8%

in shacks and other informal settlements, 7% in hostels, hotels & boarding houses.  Sixteen

percent "indians" lived in flats, 11% "whites", 10% "coloureds" and 1% "blacks".

The TOTAL AVERAGE PERSONS PER HOUSE was 5,3 ["whites" 3,7; “coloureds" 5,6;

"indians" 5,2; "blacks" 6,6.1 The TOTAL AVERAGE PERSONS PER FLAT was 3,2

["whites" 2,2; "coloureds" 5, 1; "indians" 4,5; "blacks" 4,7.]

Table 5

Percentage of ethnic groups according to terms of occupancy



Houses Flats  Shacks Hostel Traditional

hotels    Dwellings

board/houses

“whites 77% 11% 0,1% 4% 0,1%

“indian” 60% 16% 0,6% 0,6% 0,1%

“coloureds” 64% 10% 3% 1,6% 1%

“blacks 38% 1% 12,6% 7% 33%

CONCLUSION

About one third of the total housing stock were rented (1,2 million).  Of these, approximately 300

000 were flats, 3/4 million were houses, 170 000 were town and cluster houses and 12 500 were

retirement units.  Regarding ownership, 75 000 flats were owned, 1,7 million houses, 150 000

town and cluster houses and 12 000 retirement units.  Tenants therefore form a crucial part but

without recognition of their rights and solutions to problems related to their tenancy.

Two recent studies8 showed that racial inequalities in respect of housing continued.  The studies

looked at 1986 to 1992 during which period it was found that more houses were built for

"whites" at an increased average size (from 150 m2 to 180 m2) and value.  The average value and

number of houses for "blacks" and "coloureds" declined with the average size decreasing from 90

m2 to 55 m2 and from 105 m2 to 70 m2 respectively.

FOUCHE COMMISSION REPORT

The Fouche Commission which was formally appointed on June 27, 1975 laid the foundation for

the rapid and massive decontrol of dwellings in South Africa.  The government under pressure

                                               
8 .  Race Relation Survey 1993.



from an influential group lobbying for the "free-market rights" of property owners, established a

Commission under the chairmanship of Mr L. Fouche to investigate the excessive costs of

housing.  This was the main reason for the enquiry into housing.

However, rent control became one of the additional terms of reference but with the expressed

acknowledgement that its abolition was beyond the Commission's scope of enquiry.  The

Commission therefore directed itself to examine the whole question of rent control and the

provisions of the Rent Control Act (No. 80 of 1976) in relation to how it affected "white" tenants

vis-a-vis landlords.  This approach therefore disregarded the majority of tenants and, its

recommendations, subsequently led to the rapid reduction of the number of units subject to rent

control.

The South African Property Owners' Association's (SAPOA) evidence which the Commission

considered substantial and its documentation useful were biased and flawed.  Its evidence could

not be tested by tenants or tenants' groups and was "white" oriented.  It represented the concern

of those, whose main preoccupation were the maximising of profits in the townships through its

development schemes and through tenants in urban areas.

The Commission took cognisance of a statement made in Parliament by the Minister of

Community Development (on May 25, 1975) wherein, inter alia, he made reference to the housing

backlog:-

".... Apart from that there is no real backlog, taking an overall view of the situation as far as the whites

are concerned, and the major housing backlog in regard to Coloureds and Indians is being made up at

the present juncture, and the shortage will be eliminated more rapidly as it is possible to provide my

department with funds...”

Did the Commission reflect the state of affairs as it was at the time of writing its report?  It most

certainly did not do so regarding rent control.  As for the housing backlog and the "rapid

elimination" of future shortages, the following is self evident (the information was taken from the

Race Relations Survey):-



In 1973 the housing backlog excluding Group Areas removals (Race Relations Survey 1973)

stood at:

"indians" 13950

"coloureds" 26725

"whites" 6450

Housing Requirements for the period 1982-90 (according to Mr D. Mullins, who was a senior

planner of the Department of Constitutional Development and Planning,) were:-

"indians" 80000

"coloureds" 180000

"blacks" 1 792 500 [including 501 000 backlog]

"whites" 250000

The South African Housing Trust estimated the housing backlog for 1992 at 1,8 million units in

the urban areas, excluding the TBVC homelands (Race Relations Survey 1993).  In fact, the

government's " rapid elimination" worked conversely.

The South African Housing Trust estimates the housing backlog for 1992 at 1,8 million units in

the urban areas, excluding  the TBVC homelands (Race Relations Survey 1993).  In fact, the

government’s rapid elimination” worked conversely.

SUBJOINING OF OVERSEAS REPORT

The Commission subjoined to the report a "document" by Professor Milton Friedman and

Professor George J. Stigler wherein they discussed the housing crises of San Francisco and rent

control.  It seems this essay was taken from the Institute of Economic Affairs' compilation of six



essays on rent control.  The above essay was written in 1946 and together with the others

represent the interests of the economically dominant group.  It appears that the essay was

submitted by SAPOA as an annexure to its memorandum.

It also made very brief reference to several overseas countries: a) The United Kingdom, (b) the

U.S.A., (c) Sweden, (d) The Netherlands and, e) Federal Republic of West Germany.

While it conceded that subsidy operated with rent control in overseas countries, it could find "no

assistance therein that would be of use to it because the system of subsidisation of rentals by the State

applies in all these countries, and this is something the Commission cannot recommend for South Africa.

"

It is not clear why the Commission made reference to these countries or annexed to its report

Friedman & Stigler's essay which were three decades old and represented a biased view.

Furthermore, the report did not give a contextualised discussion but made cursory statements

about overseas countries.  This created an impression that rent control was being phased out by

"first-world" countries without having any reference to the conditions and provisions of housing.

CONCLUSION

The Commission ignored the very purpose of the Department of Community Development which

was established in 1961 to oversee a national segregated housing policy.  A severe housing

shortage resulted within ten years of its enthusiastic policy implementation.  Fifty percent of the

newly built housing by 1970 were used to resettle "indians" and "coloureds" who were uprooted

under the Group Areas Act.  The Department of Bantu Administration and Development's

programme of relocation into "homelands" of one million people in the 1960s aggravated the

existing critical housing shortage.



It did not approach the rent control matter objectively and with honesty.  It buckled under

pressure exerted by prominent influential groups who were, and still are, determined to have rent

control abolished.

"Bad" landlord-tenant relationship referred to as one of the adverse consequences of rent control

by SAPOA, affected dwellings not ever subject to rent control.  This is evidenced from OCR

cases as well numerous press reports and is contrary to SAPOA’s contention.  In fact, landlords in

wielding "absolute" power generally display an arrogant attitude.  Accommodation is offered on a

"take-it-or-leave-it" basis.  Threats of eviction, deplorable living conditions because of little or no

maintenance, exorbitant rent hikes, are the results of this superior-bargaining power.  In reality,

tenants cannot negotiate the conditions of a lease agreement and do not have security of tenure.

The Fouche Commission's report and subsequent implementation of a massive phasing out

programme of rent controlled dwellings was a destructive and callous engineering of the

Nationalist dominated government.

LANDLORDS' CAMPAIGNERS

South African Property's Owners Association (SAPOA)

The South African Property's Owners Association (SAPOA) and the Institution of Estate Agents

(IEA) were two prominent campaigners for the abolition of the rent control legislation.  This law

discriminated against landlords as being the worst form of price control.  It prevented, the

argument continued, the private sector from building accommodation.

SAPOA and the IEA gave evidence before the Fouche Commission (which was appointed in

1975) and subsequent commissions set up to investigate housing matters.  In a press statement on

September 11, 1977 Mr Don Kennedy, the executive director of SAPOA said:



' Since the establishment of SAPOA 11 years ago, it has fought a continuous battle to rid the country of rent control,

which is regarded by leading economists such as Milton Riedman, as the worst form of price control.  '

The government however, decided not to abolish rent control but to phase out dwellings in three

stages.  The decision not to abolish rent control led to more "tension" between the government

and those who represented the interest of landlords and property developers.  Mr Nigel Mandy of

SAPOA who contended that they had first hand knowledge, lambasted MPs who opposed the

government's plan to abolish rent control.

Mr Mandy said that these MPs could not see the wood from the trees (Sunday Tribune, April 23,

1978).  His contentions summarised SAPOA’s evidence to the commission that rent control, inter

alia,

* inhibited the construction of new rented units

* prevented proper maintenance and upgrading and consequently prevented increased rentals

* created an artificial depression of capital values on which loans were based.

SAPOA, however, seemed to have ignored the following

(i) Dwellings built after May 31, 1966 were not subject to rent control

(ii)Tenants did not have bargaining power and were in need of protection against arbitrary and

unjust evictions, exorbitant rent hikes and to keep in cheek the "power" of those whose primary

interests were "maximising profits".

(iii) Rent Control was not the same as price control.

Mr Peter Strachan, national president of the IEA pleaded the case for property owners who were

financially worse off than their tenants (January 18, 1981).  Mr Levitt, SAPOAs Natal Regional

Chief pledged to fight for the scrapping of rent control (August 28, 1981).

Dwellings not subject to rent control [from May 31, 1966] and those decontrolled (between

October 20, 1949 to May 31, 1966) show no evidence of up-grading and proper maintenance.  In

OCR's ten years of landlord-tenant involvement of having represented and worked in



approximately 30 000 units - 25% rent controlled, 15% decontrolled and 60% not subject to rent

control, general maintenance was poor or non existent.

Tenants are “fleeced" by high rents and do not have security of tenure.  Key-money is the norm in

flats not subject to rent control.  In a few cases, landlords of rent controlled buildings have

charged key-money as well.  Dwellings are converted to "up-market" apartments, to sectional

title, for non-residential use, thereby displacing tenants.

There is no evidence of the private sector's substantial contribution to rented accommodation in

spite of rent control not affecting buildings after May 31, 1966.  In fact, the private sector's

ownership housing schemes show a dismal scenario of cheap quality housing, poor building

standards, pathetic workmanship and high profits.  In one instance, a leading utility company not

for gain, had to repay R9 million profits which was discovered after months of investigation by a

particular government department.

CONCLUSION

It would be fitting to place on record the response of the country's leading spokesperson for

landlords, SAPOA, to my request for information on rent control and housing:

" We are not involved in housing per se and, therefore, would be unable to assist you in your objective

analysis of the housing scenario.  “

"May I suggest that you contact the Institute of Estate Agents who deal with area in which you are

interested.  "[March 11, 1992].

“We regret to advise firstly that SAPOA is an Association dealing with commercial and industrial property

only, and, does not, therefore, carry any statistics dealing with residential property.  " [January 18, 1994]

If SAPOA was not involved in housing per se, its campaign for the abolition of rent control was

grossly immoral.  Perhaps their interests have changed since their initial input but what has also



changed, for the worse, is the exploitation of tenants by unscrupulous landlords.  SAPOA played

a major role as the landlords' bastion against the rights of tenants, particularly the poor and the

elderly.

"MARKET-RELATED" RENTALS

"Ninety percent of all millionaires became so through owning real estate.”

Andrew Carnegie

Opponents of rent control "calculate" rentals on the "open market".  Even the rent boards place

emphasis on "market-related" rentals to arrive at a "fair and reasonable" value.  In September

1977 at a meeting of quantity surveyors in Durban, Professor WH.Malan, chairman of a rent

board, said that rent boards should endeavour to determine as accurately as possible the market

value of the premises.

Rentals are "calculated" or "arrived at' as if rented accommodation is a commodity.

An "expert" entrepreneur whose statistics on rentals nationally are used by various estate agents

refused to respond or communicate when asked certain questions relating to rentals.  It appears

that regular "research" on "market trends" are made available to estate agents.  Extensive

comparable categories of private rented accommodation of major cities provide a "guide" by

which rentals are adjusted accordingly.

ESTATE AGENTS



Major estate agents did respond to questions put to them.  Below, a summary of the responses

received:-

Question 1: Where and when did the concept of market-related rentals originate?

Answer:

(i) as old as mankind

(ii) When landlords attempted to get a reasonable return

(iii) When tenants had the option to choose the property for renting.

Question 2: How is rental calculated as being market-related?

Answer:

(i) By demand - what the tenant is prepared to pay sets the market.

(ii) Similar sized dwellings in the same area in terms of average rental

(iii)  The landlords' costs and maximum returns in relation to the state of the economy.

Question 3: What qualification is required for the person or institution assigned the task of

making such a calculation?

Answer:

(i) Experienced estate agent

(ii) Landlords- who is provided with guidelines by the agent

(iii) No qualification is required if it is accepted that the tenants set the market.

Question 4: Is this concept a reasonable one?

Answer:

(i) Reasonable - because it has been working for years in a free market situation

(ii) No - because of the current fluctuating economy.

Question 5: Is there an alternative "method" or 'concept' to calculate rentals? If yes, please state

the alternative(s).

Answer:



(i) Not if there is a true democratic society

(ii) No specific method - a combination of experience in the property market.

(iii) Unaware of acceptable alternative method.

FALLACIOUS APPROACH

The above vague and inconclusive responses show how flawed the approaches to rented

accommodation are.  The very institutions and advocates of market-related rentals are using

speculative techniques.  Rentals and rented accommodation are considered synonymous with

basic commodities.

The entire edifice of rental-market is built on the classical theory of supply and demand.  It is not

the public/tenants who set the market but the landlords and their agents.  It is not a buyer's or

renter's market but the landlord's monopoly.  To take this debate further let us examine other

aspects of landlord-tenant relationship and consequential matters,

Property [land and building] is perhaps the best investment, producing income as well as being a

capital gain.  As an asset it can be easily mortgaged.  For approximately thirty three years

property prices in South Africa and inflation rates have been more or less equal.  Tenants' incomes

on the other hand were and still are far below the inflation rate.

Even in rent control dwellings or persons "protected" (in terms of decontrolled dwelling) on the

grounds of income, age and uninterrupted occupation, rentals determined by rent boards are

excessively high.  The rent boards have to ensure a "fair" return on the landlord's investment.

Rentals of widows and pensioners are determined by the board, in certain instances, being double

their total income.

CLASSICAL THEORY OF SUPPLY & DEMAND



Housing and rented accommodation cannot be related to the classical theory of supply and

demand.  Inherently linked to this theory are factors such as perfect competition, choice and

freedom.  In relation to rentals these are fallacious concepts contrived by monopolises.  It is

therefore untenable and illogical to speak of "market forces" in relation to accommodation for the

following reasons:-

* Rent control is not the same as price control because rent control exists of necessity.  This

necessity is a crisis which affects the supply and price of available housing stock.

* The housing shortage is exploited by unscrupulous landlords.  The shortage itself is not

created by tenants "consuming" more housing while there is an undersupply.

*   Rentals do not drop if tenants decide not to pay or to sleep on the streets.

* Tenants cannot "choose" rentals.  Tenancy is not like consumership where “choice" affects

price.  In fact, it is the very absence of choice which necessitates protection and control from

unscrupulous landlords.

* Although in 1961, 1976 and 1985 because of political unrests "whites" emigrated thereby

creating a superficial glut, "dumping" of properties-the renting of surplus at low rentals, did

not take place.

* The contract of lease implies the freedom and consensus to agree or disagree on the terms

and conditions of the lease.  In practice there is no freedom and consensus because the

landlord wields superior bargaining power.  He or she imposes, restricts and controls the

terms and conditions.

* If we were to accept that rent is the difference between the produce of a superior piece of

land and land which is inferior, how do we relate this to rented accommodation?

* Property rights demonstrate that those who own property have the power to (i) manipulate

the "market" and (ii) subject people to live under appalling conditions at exorbitant rentals on

a "take-it or leave it' basis.

* OCR's case examples of Umbilo, the CBD and various "townships" show how the private

sector operates in the absence of rent control: substandard accommodation, slum conditions,

conversions, excessive rents and arbitrary evictions.



* Rentals of several pensioners in central Durban of rent controlled flats are higher than rentals

of tenants living in flats not subject to rent control.  The latter rentals may be considered very

high even by real property economists.

CONCLUSION

Housing/tenant laws and policies have therefore resulted from the tension caused by unscrupulous

landlords and the private sector who exploit the housing crisis.  Human beings are conceptualised

as mere chattels and it is out of necessity that some form of "protection" be given.  This would

therefore prevent unwarranted rent increases, arbitrary and retaliatory evictions and excessive

rentals.

There seem to be a "clandestine agreement" at price-fixing.  Rentals are not determined by

prospective tenants, it is set by landlords and their representatives.  The latter are concerned with

profiteering in a "market" where housing needs have not been satisfied for at least nine decades

(in terms of official records).

President Roh Tae Woo of the Republic of Korea on June 19, 1989, aptly summarised the

market-related rental argument.  He said that at a time when people are faced with a

serious housing shortage, land and houses should never be considered the objects of real

estate speculation and the sources of unearned income.

RENT CONTROL

HISTORICAL DEVELOPMENT



There are many fallacious arguments about rent control.  It is claimed that rent control was

created by legislators; its origin is linked to the First World War.  Property groups, institutions,

politicians and organisations representing landlords' interests consider it to be disastrous.

Economists who oppose rent control often analyse it from a "Fundamental Theorem" which

concerns itself with social desirability.  This theorem looks at housing as a commodity with

producers and consumers working in perfect competition, under certain conditions, leading to an

efficient allocation of resources.  Government intervention (by imposing rent control) interferes

with market forces, resulting in landlords sustaining losses, subsidising rentals and prevented from

new constructions.  Rent control is therefore a "bad" social policy.

The basis of market forces is to allow for the acquisition of money and its increase through

competition which is a necessary component.  It is not logical to conceptualise tenants as

consumers and deal with rented accommodation in terms of market forces.  As for landlords

becoming poor, there is no empirical evidence to show a correlation between landlords being

reduced to poverty and rent control.  Nor is there proof for the contention that the supply and

quality of rented accommodation are adversely affected by rent control.  Factors such as the cost

of labour, inflation, the monopoly of the building industry and financing prevent new construction.

Rent control exists because of necessity not because of legislators.  In ancient Rome rent control

was necessary to protect the Jewish communities from discrimination.  It existed in Spain in the

1500s because of the critical housing shortage.  Natural disasters like the plague in Paris in the

16th century and an earthquake in Portugal (1755) necessitated rent control.

MODERN DEVELOPMENT

Most countries introduced rent control to protect tenants from exploitation during and after the

two World Wars.  A critical housing shortage, generally due to soldiers returning home and

building materials being used for military projects necessitated emergency war measures.  During



peace time, the continued under supply of housing, exorbitant rents, deplorable conditions of

buildings, rising inflation and population growth necessitated the control of rentals and security of

tenure.

(I) FIRST GENERATION RENT CONTROL

In South Africa rent control was introduced in 1920 and was modelled on the English rents

legislation.  The housing crisis brought about by the First World War led to temporary emergency

war measures to protect tenants.  Rentals were controlled and arbitrary evictions curbed.  The

imposition of emergency rent control measures affected Europe, the United States of America,

Australia, most of Africa and Asia.

From 1920 to 1975, in fifty five years, the South African rent control laws underwent

approximately thirty amendments.  The Rent Control Act, No 80 of 1976 consolidated the law

controlling rentals and providing security of tenure.  It applies nation-wide although all dwelling

units in formerly "white" areas are no longer subject to rent control.

(II) SECOND GENERATION RENT CONTROL

At May 31, 1966 rentals were frozen retrospectively for the periods October 21, 1949 to May 31,

1966.  The freezing of rentals operated unfairly for bona fide landlords.  In the 60's and 70's the

South African government introduced amendments which replaced rent freezes.  Landlords were

permitted to increase rentals to allow for a "fair and reasonable return" on their investments.

However, there is absolutely no provision in law to take into account the tenants' hardship status.

Consequently, there is no such thing as a low rent determination.

CAMPAIGN FOR THE ABOLITION OF RENT CONTROL



The 70's also saw a concerted campaign by property groups to have rent control abolished.  The

government gave-in to this biased pressure to a very great extent which resulted in:-

(i) A blanket phasing-out of rent control in three stages: 1978, 1979 and 1980 of dwellings built

between October 21, 1949 to May 31, 1966.

(ii)In 1986 rent boards were abolished country-wide, creating shock waves.  Landlords increased

rents most excessively, served eviction notices and resorted to harassment.  Sitting tenants and

particularly pensioners were the main victims.  While the Rent Control Act was not abolished

there was no mechanism to enforce it. Consequently, there was no "protection" against exorbitant

rent hikes, arbitrary evictions and exploitation.

Attempts by the OCR to resolve the impasse failed because the Tricameral departments of the

government were unable to do anything.  OCR mobilised support nationally and simultaneously

made an urgent application to the Supreme Court.  The application resulted in rent boards being

reintroduced nationally.9

(iii) A further large scale phasing-out took place from February 1987 of almost all dwellings in

predominantly "White" areas.  This process was completed just before the abolition of the Group

Areas Act and other discriminatory Laws.

All dwellings built after May 31, 1966 were not subject to rent control.

IS RENT CONTROL RESPONSIBLE FOR UNDERMAINTAINED DWELLINGS?

Rent control, it is argued, imposes below market-related rentals.  This leads to landlords reducing

operating and maintenance costs, resulting in the deterioration of accommodation.  While rent

                                               
9 .  OCR exhausted all administrative channels and finally took a “test-case” to Supreme Court against government
ministers and Mrs. Naidoo’s  landlords: MOTTAMMA NAIDOO VS LAPA MUNIK NO, Case No. 6769/86.



freezes produced disastrous consequences, it must be differentiated from second generation rent

control laws.  From the 60's the rent control laws were flexible, taking into consideration the

landlords' needs.  Today, rent boards have gone to the extent of imposing market-related rent

increases.

Landlords who fail to maintain their dwellings use rent control as an excuse.  Their primary

objective is profiteering and they do not show any concern over the poor conditions.-

* There are numerous cases before the Natal rent board where "slum" conditions exist and the

board, notwithstanding visible evidence, increase rentals.  The board is not prepared to reduce

rentals or withhold an increase to "compel" the landlords to maintain their buildings.

* Slum conditions co-exist with exorbitant rentals in dwellings not subject to rent control.  There

are many cases taken up by the OCR through the Courts as well as with various government

bodies.

* Landlords of rent controlled dwellings deliberately allow deterioration to force out tenants so

that they can relet at higher rentals and in return for "Key-money".  They are aware that the rent

boards are ineffective or unconcerned.

'here are instances of multi-millionaire landlords charging up to R10 000.00 as goodwill or key-

money.  The tenants either pay up-front or are asked to pay the previous tenants' "arrears".

Certain landlords even have "Instalment Schemes" whereby a tenant pays a fixed amount in

addition to the rental, until he/she has paid several thousand rands.

A CASE STUDY: SURVEY OF DEVELOPMENTS IN THE U. S. A.

A cursory reference to developments in rent control and related laws regulating landlord-tenant

relationship in the USA, including debates, show the pathetic under-development of the South

African scenario. Various other "reforms" have been enacted through the courts such as tenants



remedies for substandard housing, the Uniform Residential Landlord-Tenant Act, Landlord

Security Deposit Act, just cause eviction, implied warranty of habitability.  Most of these changes

and reforms have come about as a result of organised tenants' action.

RENT CONTROL

The First World War saw the introduction of a voluntary programme of rent and eviction controls

except for Washington D.C. and New York city which adopted mandatory local rent controls.

The Second World War led to nation-wide rent and eviction controls which were abandoned

about ten years later.  In the remainder of the 1950's and in 1960's inflation and critical housing

shortage led to (peacetime) rent controls.  The high rates of inflation in the 1970's and 1980's

once again saw the resurgence of rent control.

Today, rent control laws exists in six states covering over 200 localities.  More than 10% of all

rented units are subject to rent control.  Rent Control laws are enacted either through Local

Ordinance (by the City Council or by voters using the ballot), State Statute (which covers the

entire state) or State Enabling Legislation (which authorises local governments).  Rent Control

laws are enacted because of excessive rents due to severe housing shortage.  It also, as a

corollary, protects tenants from arbitrary, discriminatory or retaliatory eviction and from

unwarranted rent increases.

However, it is considered counter-productive by conservative economists and judges, having a

negative impact on the supply and quality of accommodation.  A poll among American

economists on the other had showed that fewer than two percent believed that the quantity and

quality of housing available is reduced by a ceiling on rents.

LANDLORDS' COURT CHALLENGES



Landlords who in the late 1980's challenged the legality of rent control, being the first challenges

in 40 years, were unsuccessful.  The Courts upheld the government's right to intervene because of

the existence of monopolistic or near monopolistic conditions.  Rent regulations were necessary

to protect tenants and did not violate the constitutional and statutory rights of landlords.

The changes in law are largely the result of organised tenants' movement struggling for the rights

of tenants.  The struggle still continues against the Feudal English origin of landlord-tenant

relationship.  The landlord-tenant relationship is still the domain of the restrictive law of property

instead of being governed by the law of contracts which is more flexible.

Some of the positive changes through the Courts have led to advances in the rights of tenants.  In

1970 a major victory was the Javins v First National Realty Corp case (428 F 2nd 1071 D.C. Cir.

1970) which recognised the landlords obligation to maintain (the premises let) in decent, safe,

sanitary and habitable condition: "an implied warranty of habitability." This changed the traditional

property law view which required the tenant to pay rent regardless of the condition of the land.

Tenants also have recourse to various remedies, e.g. through code enforcement which requires

administrative action or instituted by themselves.  In the case of the landlord's breach of the

warranty, rent abatement, withholding and even rent strikes can be used where these are

recognised by the states.  Tenants are also protected from the landlord's retaliatory action (e.g.

eviction for complaints about substandard conditions or violation of other housing codes).  "Just

cause eviction" and "Landlord-Tenant courts" are two significant developments in the USA which

are essential to understand how backwards and deficient our legal system is.

"JUST CAUSE EVICTION"

Despite large numbers of tenants still subjected to insecurity of tenure because of the arbitrary

powers by landlords to terminate a tenancy or refuse/fail to renew a tenancy, a positive direction



is emerging.  The courts have started to look at the residential lease as a contract and not as a

conveyance of property.

The belief and practice that landlords may evict for no reason at all or for a good or a bad reason

is being discredited.  Landlords are being prohibited from evicting for retaliatory or discriminatory

reasons.  An opposite principle, that of the tenants' presumptive right to a stable and continuous

occupation is gaining ground.

LANDLORD-TENANT COURTS

The Housing court is a judicial reform with a progressive specialised court system dedicated to

prompt and efficient action.  It is the solution to the high legal costs, bureaucratic red tape,

procedural and motion delays, presenting an equitable system for landlords and tenants.  It is a

solution to the overloaded and overworked justice system.

A cursory glimpse of some of its features:

* It has statutory and common law jurisdiction

* Its jurisdiction is wide and concurrent with the district, supreme and appeals courts

* Its far reaching substantive jurisdictions include:-

- review decisions of the rent control board

- private rental housing, public/state/federal housing

- powers to enforce orders, sentences and judgments

- powers over housing code violations and broad jurisdiction over criminal and civil disputes

* Judges are appointed in the same manner as their peers in other courts

* Speedy, fair, efficient and sensitive resolution of housing disputes

* It allows small claims and has housing specialists who work with landlords and tenants.

* These courts contribute towards decent housing, arrest the spread of urban blight,

maintenance of proper housing standards.



A few examples of these courts are the Boston Housing Court (1972), the Hampden County

Housing Court (1974) and the Los Angeles Landlord-Tenant Court (1977).

GENERAL COMMENTS & PROPOSALS

1. TENANTS COURTS

Since exploitation of tenants are worsening by the day it is imperative to oversee and enforce the

rights of tenants through specialised structures.  Tenants' Courts is one such example.

The OCR has already conducted preliminary investigations of the tenants/housing laws and the

legal systems of various countries.  The United States of America's Housing/ Landlord-Tenant

Court system and laws relating to Landlord-Tenant is suitable to the South African scenario.  The

Rent Stabilization Law of New York city is a recent example of an equitable rent control system.

2. FACTORS NEGATIVELY AFFECTING TENANTS

2.1 The OCR's on going grassroots activities in and around Durban covering approx. 30 000

units/flats [4 000 homeless individuals and 15 000 informal residents] and its contact with bodies

nationally, reveal growing problems and hardships which may be summed up in the following four

major categories:-

2.1.1 RENTS: the average family cannot afford the ever increasing rents;

2.1.2 PENSIONERS as well as other tenants are being displaced in increasing numbers;

2.1.3 EXPLOITATION: Landlords have superior bargaining power over tenants who are:-

2.1.3.1 forced to pay premiums [goodwill/keymoney]

2.1.3.2 faced with arbitrary evictions

2.1.3.3 faced with retaliatory actions when they complain



2.1.3.4 compelled to accept exorbitant rent hikes

2.1.3.5 forced to live in substandard, unsanitary and uninhabitable conditions

2.2 Existing housing legislations do not provide adequate protection to tenants.  Where

protective measures do exist, these are blatantly violated and not enforced by relevant government

departments.

2.3 There is little or no focus on the hardships experienced by tenants which is intensifying

because of the socioeconomic conditions.  Rentals cannot be written off or reduced.  Tenants

cannot choose affordable rentals.  Neither can they withhold nor reduce rentals.  Yet, rentals are

calculated on the "open market" when in practical and logical terms, there is no "market-related"

basis.

2.4 There are other relevant factors negatively affecting the rights of tenants:-

2.4.1 Government structures are not geared to handle violations of existing [residual]

rights of tenants.

2.4.2 The State Attorneys office is overworked, understaffed and consequently not

interested in criminal prosecution.

2.4.3 Existing legislations do not provide easy and reliable access to government

departments.  Tenants cannot therefore be assured of the enforcement of their

rights.

2.4.4 It is too expensive and time consuming for tenants to claim their rights through the

present legal system.

2.5 There was acknowledgment by the previous government that people could not pay more

than 25% of their income towards rental in subsidised ownership housing.  What about tenants in

private sector housing who do not even get a subsidy and are forced to pay exorbitant rentals?

2.6 The present housing crisis will not be resolved immediately and even after providing

adequate, suitable affordable housing, the rights of tenants cannot be ignored.  It is therefore



absolutely necessary to ensure the rights of tenants.  Hence, it is necessary to place the

responsibility of overseeing and enforcing the rights of tenants with specialised structures.

Landlord-Tenant Courts is one such example.  The OCR is willing to undertake the task of

presenting a "blueprint" on Tenants' Rights.

3. PROPOSALS

3.1 IT IS THEREFORE PROPOSED FOR THE MEDIUM AND LONG TERM

THAT:-

3.1.1 All interested groups and relevant departments, including the Department of Justice and

the Ministry of Housing be part of the restructuring of tenants' rights;

3.1.2 In this respect, the OCR hopes to prepare rules and procedures relating to Landlord-Tenant

Courts and to present a draft on Tenants' Rights, rent control law and related matters.

3.2 THE FOLLOWING IS PROPOSED FOR THE INTERIM:-

3.2.1 The reconstitution of all rent boards.  New members to be appointed through a

process similar to the selection, interviews and appointments of members to the SABC

board.  Such an approach would ensure, inter alia, impartiality, competence and efficiency.

3.2.2  The establishment of an ombudsman to investigate tenants' complaints;

3.2.3 The establishment of Dispute Resolution Centres which would:-

3.2.3.1 Arbitrate, mediate and make referrals to courts and welfare

institutions.  It would take up issues of unreturned rent deposits, unfair

withholding by a recalcitrant tenant, need for repairs, arbitrary evictions;



3.2.3.2 These centres could be an extension of rent boards, staffed by 

qualified personnel.

3.2.4 Moratorium on exemptions of dwellings from rent control;

3.2.5 Moratorium on the displacement of tenants.  Such displacement may be due to 

proposed/impending demolition, conversion of rented accommodation for non-

residential use or "upmarket" refurbishment or property development schemes, 

such as Sectional Title and Share Block Schemes;

3.2.6 Moratorium on arbitrary evictions and evictions based on retaliatory and 

discriminatory reasons.

3.2.7 The "freezing" of all rentals for a period of 18 months where exploitation exists;

[Explanatory Note: The re-constituted rent boards or an ombudsman could investigate 

tenants' complaints.

3.2.8 The introduction of rental subsidy for tenants experiencing hardships.  These 

will include pensioners and the unemployed.

3.3 THE FOLLOWING ARE PROPOSALS IN RELATION TO SPECIFIC

MATTERS:

3.3.1 OUTSTANDING MATTERS

3.3.1.1 The buildings mentioned hereunder [which affects approximately 

seventy tenants] were presented for investigation, with OCR’s recommendations, 

to the previous Ministry of Housing:- (i) Himalaya House, (ii) Douglas Lane, and 

(iii) Goodwill;



3.3.1.2. OCR is willing, should there be a need, to re-submit the memoranda in 

respect of the above matters.

3.3.2 THE NATAL RENT BOARD

The OCR further proposes the immediate suspension of the Natal Rent Board pending an

investigation of:-

3.3.2.1 Present rent board members, other officials and employees whose 

appointments were racistly base.

3.3.2.2 The recalcitrant and intimadatory attitude of the rent board members 

towards OCR and tenants, particularly during rent board hearings and during 

inspections in loco.

[Explanatory Note: Ever since OCWs legal success of having rent boards re-

introduced nationally in 1986, its subsequent victories, including the re-

introduction of rent control in Warwick Avenue in 1993, board members and 

officials have adopted a "vicious" attitude.  This has prejudiced tenants' cases.

3.3.2.3 The incompetence, bias, negligence and corruption resulting in hardships 

for pensioners and various other cases;

[Explanatory Note: In regard to the aforementioned, OCR has affidavits, audio-

cassettes and witnesses in support of these allegations.

3.3.3 SPECIFIC INDIVIDUAL MATTERS



3.3.3.1 The buildings listed hereunder have recently come before the OCR's for 

investigation and representation.

3.3.3.2 OCR recommends that the Housing Ministry, perhaps through an 

ombudsman, or some similar structure, investigate the above matters with the view 

to ensuring the rights of tenants.  The Imposition or re-imposition of rent control is 

one way of ensuring the rights of tenants.

[Explanatory Note: Rent control can be reimposed or imposed by the State 

President or by the Minister of Housing.  The provisions of the Rent Control Act, 

1976 as amended, empowers the said persons to do so.

3.3.3.3 These buildings [which affects approximately eighty tenants] are:-

(i) Bailey Court, 30 Syringa Avenue, Durban

(ii) Sharon Keys, 174 Darby Road, Overport, Durban

(iii) Cavalcade Mansions, 25 Carlisle Street, Durban

(iv) Arnleigh, 186 Victoria Embankment, Durban

(v) Crystal Court, 89 Lorne Street, Durban

(vi) Albertyn Court, 159 Albert Street, Durban

(vii) Bute Gardens, 20 Bute Lane, Wentworth, Durban

(viii) Eaglemount, 45 Thorne Road, Wentworth, Durban

[Explanatory Note: Attempts to resolve the problems with the landlords were not

successful.  The tenants are exploited by being charged high rents for 

undermaintained dwellings.  The general conditions of these buildings are in 

appalling state of disrepair.  Racism is also practised by supervisors and landlords.

3.3.3.4 Legislation is needed urgently to protect tenants from racist 

discrimination.



3.3.3.5 Recognition, by law, of all properly constituted democratic tenants' 

committees.

[Explanatory Note: Most tenants’ committees are ignored or dismissed by 

landlords as not having locus standi.  Often, punitive action is taken against 

members of tenants' committees.



PROVINCIAL ADMINISTRATION:  WESTERN CAPE
Office of the Director-General

SUBMISSIONS TO THE CONSTITUTIONAL ASSEMBLY

I refer to your letter B.1.1 of 13 December 1994 to Mr JWH Meiring, Provincial Minister
of Finance, Expenditure and Service Commission.

Attached are proposals for consideration by Committees I to III pertaining to provincial
powers and functions; schedule 6 functions - the legislative competence of the provincial
legislature; local powers and functions; separation of powers; the seat of Parliament;
National Parks; Health and Social Services.

While every endeavour is being made to canvass the opinion of all Departments within the
Administration on those issues of the Theme Committees that affect their functions and
competencies and the Standing Committee on Constitutional Affairs of the Legislature,
you will appreciate that it will not always be possible to strictly comply with the suggested
time frames.  We want to register our commitment to meaningful participation but
similarly have to note the limitations on capacity and the work pressure of the key officials
in dealing with their primary line functions, i.e. delivering services.

Herbert Beukes
-----

INPUTS FOR THEME COMMITTEE III REGARDING THE DETAILED STUDY
OF THE POWERS AND FUNCTIONS OF PROVINCES AND LOCAL
GOVERNMENT:

Problems are being experienced with the following aspects of the present Constitution of
the RSA, 1993 (Act 200 of 1993) regarding functions of Provinces and local government:

PROVINCIAL POWERS AND FUNCTIONS

In Constitutional principle XIX it is stated that the powers and functions at the national
and provincial levels of government shall include exclusive and concurrent powers, as well
as the powers to perform functions for other levels of government on an agency or
delegation basis.

According to legal advice that has been obtained all the present powers of the provinces
are concurrent and none can be regarded as exclusive.  An executive summary of the legal
advice is attached as Annexure A. Section 126 of the present Constitution does not
provide for an absolute division of functions between the national and provincial levels,
but merely provides a mechanism with reference to which legal certainty can be obtained



in the event of conflict between national and provincial legislation pertaining to Schedule 6
functions.  This creates a measure of uncertainty.

Depending on how the national level sees its role regarding Schedule 6 functions, the
wording of the present section 126 can lead to a confrontational method of drafting
legislation, which will necessitate the intervention of the constitutional court.  At the
present stage the national government is in the process of drafting various bills regarding
"urban and rural development" and "regional planning and development" which are very
prescriptive and inconsistent with existing and proposed provincial legislation.  At the end
of the day, when the provinces legislate over the same function, their legislation will
prevail, unless any of the objective criteria mentioned in section 126 (3) are applicable.
Section 126 (5) provides that an act of parliament and a provincial law shall be construed
as being consistent with each other, unless, and only to the extent that, they are, expressly
or by necessary implication, inconsistent with each other.  This, however, will not help, as
the relevant legislation prescribes entirely different procedures, the reason being that the
national department has not even tried to co-ordinate their proposals with provincial
proposals.

It is proposed that more exclusive powers for provinces be included in the new
Constitution.

The functions as set out in Schedule 6 of the present Constitution are also not well
defined.  For instance, "urban and rural development" and "regional planning and
development" are two of the functions.  It is not clear why the phrase local planning" was
not included in the definition of "urban and rural development".  Is there any reason for
this omission?  It is also not clear what was meant by "regional planning", and if it was
meant to include planning for the whole province, or only for a part of the province (which
was known as "subregional" in old terms, but are now referred to as ‘regional’).  It is
recommended that the new Constitution be written in such a way that it is clear that the
function of "planning and development at provincial, regional, urban and rural level" be
given to the provinces.

The word "environment" in Schedule 6 is also problematic.  It should be defined in more
detail, for instance by referring to something such as "environmental planning and
control".

LOCAL POWERS AND FUNCTIONS

Problems are being experienced with section 176 of the present Constitution, 1993 (Act
200 of 1993), as also set out in section 16(5) of the Local Government Transition Act,
1993 (Act 209 of 1993), which prohibits delegation of town planning matters to officials.
Attached as Annexure B please find two letters received from Cape Town Municipality
regarding the issue.  The new Constitution should not have similar provisions, which
would effectively paralyse the function of town planning and the consideration of
development applications.



EXECUTIVE SUMMARY

LEGAL OPINION REGARDING SCHEDULE 6 FUNCTIONS

When the comment of the Provincial Administration Western Cape on the proposed
National Development Facilitation Bill was prepared, it was felt that legal opinion was
needed to clarify the issue of Schedule 6 powers.  This legal opinion has now been
received.  A summary of the questions and the answer thereto are set out below, and
section 126 of the Constitution and some of the relevant Constitutional Principles referred
to in the summary are attached for information:

WHAT IS THE RELATIONSHIP BETWEEN THE LEGISLATIVE
COMPETENCE 0F PARLIAMENT AND THAT OF A PROVINCIAL
LEGISLATURE WITH REFERENCE TO SCHEDULE 6 FUNCTIONAL AREAS?
(PAGE 4 TO 22 OF THE LEG AL OPINION)

The 1993 Constitution is supreme, and Parliament is no longer sovereign. A further aspect
is that the allocation of legislative competences to the National and Provincial levels of
government does not fit neatly into the accepted existing schemes, such as federal or
unitary.  Section 126 lays down the basis for the distribution of functions between
Provinces and the Nation government.  A feature of section 126 is its flexibility, which
leads to a measure of legal uncertainty.  The functional areas listed in Schedule 6 are
vaguely defined, as are the constitutional overrides in sections 126(3)(a) to (e).  The
processes leading to the establishment and development of Provincial government are
clearly aimed at an incremental and experimental approach.

Section 126 does not provide for an absolute division of functions between the National
and Provincial legislative competences, but merely provides a mechanism with reference to
which legal certainty can be obtained in the event of conflict between National and
Provincial legislation pertaining to Schedule 6 areas.  Both levels are competent to
legislate in respect of these areas, and their legislative competences can be described as
"concurrent".  It can be said, for a want of more suitable terminology, that a Provincial
legislature possesses "overriding" legislative competence in respect of some (as yet
undefined) aspects of Schedule 6 powers (while Parliament would have "concurrent but
potentially subordinate" legislative competence in respect of those same aspects), and
"concurrent but potentially subordinate" legislative competence in respect of the
dimensions of such functional areas as set out in section 126(3)(a) to (e) (while Parliament
would have "overriding" legislative competence in these cases).

Constitutional Principles XIX and XXIII are likely to have persuasive value for the
purposes of interpreting the ambit of section 126(3) of the Constitution.  Principle XIX
contemplates a functional and legal distinction between exclusive and concurrent powers.



When there is a dispute regarding inconsistency between a National and Provincial law, it
will have to be resolved in the following manner :

Firstly, the Constitution requires that the laws be construed as consistent with each other
unless and to the extent that they are expressly or by necessary implication inconsistent
with each other (section 126(5)).  Provincial legislation pertaining to Schedule 6 functional
areas applies regardless of the existence of possible contradictory National legislation.  If
central government disputes the constitutionality of Provincial legislation, the matter may
be referred to the Constitutional Court for a binding decision.

WILL PROVINCES BE BOUND BY CHAPTER 1 OF THE DEVELOPMENT
FACILITATION BILL, DEALING WITH GENERAL PRINCIPLES RELATING
TO LAND? (PAGE 22 TO 27 OF THE LEGAL OPINION)

Yes, in the absence of Provincial legislation on the matter, Parliament's legislation will
clearly apply in a Province, including any general principles relating to land development.
When the Provincial legislature has ordained general principles relating to land, which is
inconsistent with Parliamentary legislation, Provincial legislation will prevail except to the
extent that the constitutional overrides in sections 126(3)(a) to (e) are applicable.  The 8
constitutional overrides in the section have to be interpreted objectively with reference to
all the relevant facts and circumstances.

The mere fact that an Act of Parliament declares itself to be applicable throughout the
Republic, as in the case of the Development Facilitation Bill, or effectively declares a
matter to be covered by one of the exceptions referred to in sub-section, does not bring it
within the ambit of sub-section (3).  The Court, and no other institution - has the sole and
direct discretion to determine whether or not a provincial law falls within the "overriding"
legislative competence of a province.

CAN PROVINCIAL LEGISLATION DEAL WITH ASPECTS SUCH AS THE
AMENDMENT OF TITLE DEEDS? (PAGE 33 OF THE LEGAL OPINION)

Yes, provided that it is reasonably necessary for or incidental to the effective exercise of a
legislative competence contemplated in section 126(1) of the Constitution.

WILL THE PROVINCE BE ABLE TO WRITE ITS OWN LAW, IN WHICH THE
REMOVAL OF RESTRICTIONS ACT IS SCRAPPED AND REPLACED BY
NEW PROCEDURES AND PROVISIONS? (PAGE 27 TO 32 OF THE LEGAL
OPINION)

Yes, provided the legislation is sanctioned by sections 126(1) or (2), read with Schedule 6
of the Constitution.  If the constitutional validity of such law is the subject of dispute, this
dispute will have to be resolved by the appropriate judicial authority.



CAN PROVINCIAL LEGISLATION BIND THE STATE? (PAGE 32 OF THE
LEGAL OPINION)

Yes, to the extent that Provincial legislatures have ‘overriding’ legislative authority, such
legislation is capable of binding the State.  To the extent that a Provincial legislature
enjoys "concurrent but potentially subordinate" legislative competence in respect of
Schedule 6 functional areas, its legislation may bind the State, but only to the extent that
such legislation is not inconsistent with National legislation.

CAN PROVINCIAL LEGISLATION EXCLUDE THE PROVISIONS OF OTHER
NATIONAL LEGISLATION? (PAGE 32 TO 33 OF THE LEGAL OPINION)

Yes, to the extent that it has "overriding" legislative competence in respect of Schedule 6
functional areas.

DO THE PROVINCES HAVE THE AUTHORITY TO UTILISE THEIR
SCHEDULE 6 POWERS PRIOR TO THE PRESENT LEGISLATION ABOUT
THE SUBJECT HAVING BEEN TRANSFERREDIASSIGNED TO THEM?
(PAGE 33 TO 34 OF THE LEGAL OPINION)

Yes, the legislative competence of Provinces in respect of Schedule 6 matters is not
dependent upon the assignment to Provinces of executive authority in respect of existing
laws which relate to Schedule 6 matters.
-----
SECTION 176 OF THE INTERIM CONSTITUTION AND THE DELEGATION
OF ‘MATTERS PERTAINING TO TOWN PLANNING’ TO LOCAL
GOVERNMENT OFFICIALS

As you will probably be aware subsection 176(b) of the Interim Constitution effectively
prohibits the declaration of "matters before the council of a local government pertaining to
... town planning" to officials in the employ of that local government.  This is a most
regrettable situation and one which must be rectified before the local government elections
are held next year.

As it stands at the moment section 176 will create a town planning approval process that
will be extraordinarily cumbersome and time-consuming.  This runs contrary to the need
for a system that is efficient, accessible and expeditious.

I have no doubt that you will agree with the importance of amending or repealing the
section.  I would therefore like to request you to use every means at your disposal to
ensure that the necessary pressure is brought to bear on central government to ensure that
the section is in fact amended or repealed in the first session of parliament to be held in
1995.

(SGD.) DAVID P DANIELS



CITY PLANNER
-----
CITY OF CAPE TOWN
CITY ADMINISTRATION DEPT.

Discussion on the above topic between Mr Barker, various officials of the Cape Town
City Council and other interested parties at the Civic Center on 1995-01-23 refers.

Section 16(5) of the Local Government Transition Act, 1993, provides that:

“(a) any resolution of ... any transitional council or transitional metropolitan
substructure pertaining to town planning shall be taken by a majority of the
members of such council substructure: provided that any such transitional council
transitional metropolitan substructure may delegate the power to take any decision
on any matter pertaining to town planning the committee referred to in subsection
(6) or to any other committee appointed for this purpose; ....”

An almost identical provision is contained in section 176 of the Constitution, Act 200 of
1993, but that provision will only become operative at a later date. The immediate
problem arises from the above quoted provision of the Local Government Transition Act.

The implication which this provision has for a large city such as Cape Town are
tremendous.  During the year 1994 officials, acting in terms of powers delegated to them
by the Cape Town City Council, processed some 600 applications for subdivisions, 1693
applications for departures and 650 applications for consent in terms of the Council’s
Zoning Scheme.  Rezonings were dealt with by the Town Planning Committee either to
finality or to the point of making a recommendation to Province.  If these delegated
powers are taken away from officials it means that all of these matters, no matter how
trivial, will have to be dealt with by full Council, by the Executive Committee or by a
committee specifically appointed for the purpose.  This will necessitate in-depth
investigations by officials and detailed reports in every case to the relevant committee or
to full Council as the case may be.

Different legislation applies to the Johannesburg Transitional Substructure in terms of
which committees/tribunals comprising both Councillors and officials have been
established.  This is not possible in the Western Cape.

There can abe no doubt whatsoever that full Council could not possibly deal with all town
planning matters in addition to its other work.  It is equally obvious that the Executive
Committee will have its time cut out dealing with work other than town planning matters.
It seems inevitable therefore that, if this provision is to remain unaltered, a special
committee or special committees would have to be appointed specifically for the purpose
of dealing with town planning matters.  Even then it is doubtful whether they would be
able to cope adequately with the work load or that officials would be able to generate the
necessary reports without a substantial increase in qualified staff.



Furthermore a large number of town planning matters presently under consideration by
officials cannot be finalised before the end of January.  These will have to be referred to
the new Transitional Substructure for Cape Town -- which will have no committees in
place and will probably only meet for the first time towards the end of February, by which
time it will not be geared to consider town planning matters.  This will result in lengthy
delays - with disastrous consequences for developers who rely upon bridging finance.

It should be remembered that town planning matters will include applications of varying
complexity and importance.  Some applications may have minimal implications whereas
others may impact severely upon the local community concerned. There seems to be no
good reason why a future transitional metropolitan substructure should be precluded from
identifying those matters pertaining to town planning which would be suitable for
delegating to officials whilst retaining others, which are likely to have far reaching
consequences, for decision by a Town Planning Committee.  To authorise such
substructures to delegate to officials would not, in any way, diminish the authority of the
substructures to deal with such matters themselves or to retain control thereover.  The
decision as to what matters should appropriately be delegated to officials will always rest
with the substructures themselves.  It is the law in its existing form which curtails the
powers of the substructures.

Finally, the inability of substructures to delegate decisions in respect of town planning
matters to officials and the resultant delays will impact adversely on the RDP.

Section 16A of the Local Government Transition Act, 1993, as amended by Act No 34 of
1994, permits the President to amend that act by proclamation in the Gazette.  On 1995-
01-24 my Council's Executive Committee considered the above matter and resolved that
urgent representations be made to the President to exercise his power under the above
section to amend section 16(5) of the Local Government Transition Act, 1993, so as to
permit transitional metropolitan substructures to delegate to officials appropriate matters
pertaining to town planning.

You are accordingly requested to place this matter before the Minister of Local
Government for his consideration as a matter of urgency with a view to obtaining his
support for this Petition to the President to amend section 16(5) of the above Act.  Such
amendment could simply take the form of deleting all reference to resolutions pertaining to
town planning matters or it could prescribe criteria to be taken into account by a
transitional metropolitan council or a transitional metropolitan substructure when
delegating to officials authority to take decisions pertaining to town planning matters.

As the transitional metropolitan substructures in this province are likely to assume office
very shortly, you are requested to treat this matter with the utmost urgency.

TOWN CLERK
-----



SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY

The issues of all three Theme Committees are addressed in this document but the
comment  will be in more depth for Theme Committee 111.  This will be done against the
broad background of the constitutional principles, broadly interpreted, otherwise the
interim and final constitutions will have too much similarity.

Theme 1: The Conceptual Character of the Democratic State

Words such as "democracy", "democratic" and the like can be troublesome because they
enshrine what amounts to value judgements.  Values and norms are evolved and weighed
by society according to what the majority of the members of societies consider to be best
for them. views of democracy can vary from country to country.  Thus, society in a Latin
American country may see nothing wrong with accommodating special interest groups
(workers, peasant farmers women) in the structures of government, while in the UK such
an approach would be regarded the antithesis of democracy.

There can also be a difference between homogeneous and heterogeneous countries.
Countries without significant minorities tend to have a system of government which
satisfies most, leaves the minority to fit in, if it can, e.g. gypsies in the UK or Europe.
Countries with significant competing minorities have had to look at consociational/power
sharing formulae e.g. Belgium political division e.g. federalism in Canada.

Viewed in the above light, the issue of the democratic state must be linked to political
power and its distribution in a democratic state.  A stereotyped view of a democratic state
is that -

1 .    There is a franchise.
2. There are periodical elections.
3. Multi-party activity is constitutionally entrenched.
4. There is a central system of government and usually at least another tier, sometimes

two more tiers, of government.
5. The majority party rules but sometimes subject to constitutional or power sharing

arrangements.
6. There is a national state in which there may be minorities.

This stereotyped picture has undergone some changes in recent times.  For example, in
Nigeria federalism had to be expanded after the bloody Biafran War.  A study of European
history will disclose how minority groups have been the cause of war or the most terrible
oppression e.g. Alsace-Lorraine/the Sudeten Germans, Jews, Gypsies, Slavs, the Volga
Russians, the Basque and the constantly-warring minorities in the Balkans.  In Western
Europe treaties to prote minorities were evolved to prevent this kind of warfare, while in



Eastern Europe after the fall the Soviet system, majority-minority wars are raging South
Africans are at peril of they disregard this risk.

Thus, at the conclusion of this short statement, it is strongly urged that the stereotyped
pattern of democratic state be retained but softened in the following two respects:

1.  A weakening of the strong nation-state concept.
2. Special constitutional protection of minorities in respect of language, culture and

style government.

Theme ll:    Separation of Powers

The well-known political science term of trias politicas is under the spotlight here.  In
essence, the underlying concept of the trias politicas is that democratic government cannot
succeed unless dictatorship is avoided and the best way to avoid a dictatorship is by
separating the powers legislate, to perform executive acts and to adjudicate on law.

It is significant that a number of extremely bloody dictators infringed what has become
almost a universal norm in democratic states, e.g. Hitler, Stalin, Idi Amin, Pol Pot and
many, all too many more.

Riggs (Fred Riggs: Administration in Developing Countries, 24-25) using the analogy of
fusing or diffraction of light drew a distinction between "Agraria" (an undeveloped
country) "Industria" (a developed country).  In Agraria government is by traditional
leadership and all power is "fused" into the leader, while in Industria the functions of
government become diffracted into separate compartments e.g. administration, economics,
education, etc.  Once diffraction takes place, traditional leadership can no longer play it’s
prior role.
I
South Africa is not Rigg's Agraria -- it is on its way to becoming Riggs' Industria, if that is
what South Africans want.

If the paradigm of South Africa is to Riggs' Industries, then South Africa, which is now
part of the world, cannot separate itself from that world by ignoring the need for the trias
politicos nor from escaping the consequences of such act.

This document therefore assumes that the trias politicos will have to be part of South
Africa’s constitutional structure.  The next question is, can the concept be applied equally
to all levels of government?  If, for example South Africa became a full federal state, the
answer would probably be yes for the national and provincial levels.  However, South
Africa's constitutional development is not likely to end with the 1996 constitution and at
this stage a fully-federal state does not seem likely.  Accordingly, the table below is an
indicator as to how the split can be achieved within existing three tiers of government,
which are guaranteed by the Constitutional Principles, to be continued:



[Editor’s Note:  Table ‘Powers and their Separation’ could not be scanned]

If the above table is correctly interpreted, the situation will be that the trias politicos will
apply to all levels of government equally, except that local government should not at this
stage be given judicial powers.  To clarify local government issues, councils do not meet
as intensely as legislatures and perform only partly a legislative function.  Thus, in the case
of local government there has to be a combination of the executive (decision-making)
power and the legislative power at the local level.  If this was not to be done, local
government models departing from a universal norm would have to be evolved, leaping to
the creation of a legislative chamber that may only adopt one or two by-laws a year, with
the risk of autocratic conduct by a few others not in a such chamber.  Most local
governments work within laws passed for them by higher levels of government.

As to which powers should be allocated to which level of government, this will be
addressed to a large extent under Theme III.  Suffice it to say that every national
government needs to have the functions of defence, foreign affairs, income taxation,
legislating for controlling the banking system, insurance industry and the like in the interest
of the public, the production and control of currency, commercial law, the setting of
standards or norms on matters such as health, housing and education, and in part those
matters where a national norm or standard is necessary.

Theme III:  The Powers and Function of Provinces and Local
Government

For the purpose of this document, the word "powers" is interpreted a meaning what a
government in its discretion may do and the word "functions" bears the meaning of what,
out of all the things a government can do, a government contemplated by the document,
may do or perform by constitutional right.

In the questions posed by Theme III, it is considered important to get the context right
and that the best way of doing so would be to go from the general to the particular,
including the views expressed in Themes I and II.

Accordingly, in general --

1 . Provincial and local government must be part of a democratic state in the fullest
sense of these words, but within the cautionary remarks made under Theme I in
regard to minorities.  Minorities come to the fore more strongly at the local level of
government.

2. The principles of the trias politicos must apply to provincial and local governments
but because these levels and forms of government differ in size, status and function,
this cannot be done equally - see also comments under Theme II.



3. Provincial and local governments need to be given in clear and unambiguous terms
the powers and functions of a government (in the abstract).  If a level of so-called
government does not exhibit certain generic characteristics applicable to any
government, it is not a government, but an administrative body.  The provisions of
Chapter 9 of the Constitution need improvement while Chapter 10 is extremely
poorly written and for anyone who knows local government, verging on the
obscure.  The generic characteristics of a true form of government are the
following-

A. A legitimate franchise leading to periodical elections and the election of a
government which can perform at least legislative and executive functions.

B. Powers to --

(i) impose and collect taxes and to raise loans;
(ii) make and enforce laws;
(iii) approve or reject requests, petitions and applications,
(iv) draw-up, approve and manage a budget;
(v)     employ staff and direct their efforts.

C.     Duties and functions to --

(i)    provide and render public services;
(ii)  provide and maintain public infrastructure and facilities.

The conclusions coming out of A, B, and C that the degree to which a government
can be called a government lies in its autonomy and power to act.

PROVINCIAL GOVERNMENT

The provisions of this section will deal with certain sub-themes relating to provincial
government. They are not an analysis nor criticism of the current Constitution.  They are
an attempt to build on what has already been built into the Constitution.

a)     Establishment of Provinces

Because provincial boundaries must be enshrined in a national constitution, provision must
be made for this in the new Constitution.  However, a great deal of the transitional
measures currently in Chapter 9 should now be removed because the vast array of detail
there written is not necessary any longer.  The following formula is suggested:

1 .    Provincial boundaries are fixed at an agreed date and written into the Constitution --

2.    Provision be made to amend provincial boundaries in the following manner --



(i) Each provincial legislature affected must pass a resolution to that effect by a
majority of the votes of all its members.

(ii) Before so voting, the province concerned could have the option of holding a
referendum.

(iii) The proposition is passed to the Senate.  If the majority of the members of
the Senate so approve, the matter is referred to the National Assembly.

(iv)   If the National Assembly approves, the President implements the decision.

(b) Provincial Legislative Authority

It can be taken as agreed by all concerned that if there are to be provinces, there must be
provincial legislatures.  The 1986-1994 situation was entirely untenable.

It is how the provincial legislature is brought into being and what it does or can do that are
of extreme importance.

The following principles are suggested, as a first step, viz. the election of a provincial
legislature -

A.     There is one franchise for provincial elections.

B.     There shall be a voters' roll for provincial elections.

C. Provincial elections can take place on the same day as national elections but it
would be preferable for provinces to have the option to hold provincial and local
government elections on the same day in the province.

D. Province should be able to choose between systems using only pure proportional
representation, or using constituencies only or using a mixture of the two.  This is
essence of the whole idea of choices avoiding conflict.

E.    The majority party must act as sketched out later below.

Each legislature must be competent to legislate on a range of exclusive powers
(Constitution Principle xix) The current Constitution offends against this exclusivity
principle by bringing in a range of exceptions.  This was the consequence of prior
negotiations at a time when mutual suspicions were higher than they are today.  The
problem is not insoluble but before finding that solution, it is considered necessary to
examine the functional fields in respect of which a province should legislate.

Schedule 6 read with section 126 of the present Constitution sets out the functional fields
of provincial legislative authority, the limitations and the conferment of ancillary powers.
The contents of Schedule 6 tend to relate to what the old provinces used to legislate on.



However, Schedule 6 does certain ambiguities and is unspecific in relation to some
important functions.  The following comments are made-

1. Abattoirs, health services, markets and pounds, the environment (cleanliness of an
area), aspects of nature conservation, sport and recreation, public transport, road
traffic regulation, roads, tourism, trade and industrial promotion a urban
development have traditionally been functions of local government.  If the intention
is that provinces can only legislate on these matters, that is one thing.  If, on the
other hand, these areas of legislative competence can also result in the province itself
providing these services as direct services to the public, it must have an effect on the
status and scope of local government.  Finally, the list above does not include, e.g.
fire services, training and the like, all of which are local government related and
which can be dealt with as an ancilillary power - but the Government has so far not
returned all these to the provinces.

2. Concepts such as agriculture , abattoirs, gambling, nature conservation and the like
are merely recorded by name.  Effectively, this means that each province can
legislate on the meat trade, farm subsidies, casinos, etc. without reference to any
national policy.  It may not be popular to refer at this stage of the debate that there
can be a need for national policies but it is not possible to avoid the issue.

3. Thus, if provinces are to be given exclusive powers to legislate, the parameters
should be spelt out clearly e.g. health services could follow the present division of
responsibilities found in the 1977 Health Act, or the police function could be centred
on crime prevention and detection but not the duplication of expensive forensic
services which could be centralised, and so on.

In the light of the comments in 1 to 3 above, the following formula is suggested for the
constitutional entrenchment of provincial legislative powers:

A. Schedule 6 be retained as it is but that in line with past practice in financial relations
legislation, the specific legislative parameters of functions be spelled out, e.g. local
government in respect of metropolitan, urban and rural forms of autonomous local
authorities.  This approach should in the long run, avoid confusion.

B. The current list of exceptions to exclusivity be scrapped and replaced with a
statement that Schedule 6 powers are exclusive unless the Senate by a majority of all
its members passes a resolution to the contrary.

C. That each province be required to write its own constitution in terms of which it
deals with elections and vacancies, oath of office, appointment of a Speaker and
Deputy Speaker, rules and orders, quorum, the name which is given to a provincial
law, e.g. act, ordinance, law, etc. and the method of citation of that law so as to
identify province concerned, etc.



(b)   Provincial Executive Authority

In terms of C above, the provincial constitution would deal with the institutional issues,
e.g. an executive council or a provincial cabinet, premier of prime minister or governor,
etc.. The election of the premier should be the Constitution, however, as well as the
matters ancillary to the nature of provincial executive council/cabinet.

The structure of this last-mentioned body is of considerable importance in respect of
future successful political operation and co-operation at the provincial level.  The
following possibilities exist:

(ii) Have a requirement that there must be a form of power-sharing and each province
must provide for this in its own constitution, as it wishes.  This is a softer variation
of (i)

(iii) Allow the ruling party at its discretion to pick persons out of opposition parties and
appoint them as members of the provincial cabinet.  The drawback is that by picking
those persons most likely to be effective in opposition, the ruling party can
emasculate the opposition capacity of a smaller party.

(c)    Provincial Finance and Fiscal Affairs

In terms of the generic characteristics for a true form of government, this is the weakest
part of the present Constitution in relation to provincial government.  A province is
absolutely prohibited from levying any form of income or sales tax (sections 155 and 156)
and is prevented from raising loans except in terms of norms and conditions approved by
Parliament (section 157).

This clearly has a negative effect on legislative competence.  A province legislates to build
a main road which its residents want but Parliament by imposing loan norms and
conditions, can nullify the whole thing, leaving the only solution as the central government
coming in on the matter and in effect taking over a provincial function by means of central
financing.  It is admitted that provinces must get a share of national income but if a
province is not allowed to finance itself it is not a form of government.

The following amendments are considered urgently necessary:

1 . A province can by means of an appropriation measure levy additional amounts on
personal income tax, company tax and any sales tax and such a measure must be
implemented by the Department of Finance.

2. A province can raise any loan for capital expenditure contained within its budget.

LOCAL GOVERNMENT



A stated above, Chapter 10 on local government in the Constitution, is poorly written and
obscure in its intent.  Chapter 10 is supposed to inform legislation in local government;
instead it serves as a adjunct to the Local Government Transition Act and the Agreement
on Services and Services Fees. The transition process has ended and Chapter 10 now
needs to be restored to its original intended status.  A full formulation is given hereunder.

The Nature of Local Government

A. There shall be a third tier of government consisting of local authorities of various
forms and sizes for metropolitan, urban and rural areas.

B. Every local authority shall be a body corporate capable in law of doing all those
things and performing all those acts which a local authority may by law do and
perform.

C. The council of every local authority shall govern and represent the residents within
its area of jurisdiction and act generally for the maintenance of good rule and
government as well as for the convenience, safety and comfort of the aforesaid
residents within the aforesaid area of jurisdiction.

D. The members of the councils shall be elected by those voters whose names appear on
the voters' roll for the local government concerned at elections the dates of which
shall be

Electoral Matters

E. Subject to the provisions of section 6 and the Electoral Act, 1993, (Act 150 of
1993), person who is -

(a) a South Africa citizen or who by law may vote in an election; and
(b) is ordinarily resident within the area of jurisdiction of a local government or

under law liable for the payment of property rates, rent, service charges or
levies to that local government,

shall have the right to apply to register as a voter within the area of jurisdiction of
such local government: provided that the onus to be enrolled as a voter shall rest
upon the person concerned.

F(1) Every election for the members of councils shall be conducted in such a manner that
a voter may cast his vote in secret in a free and fair election.

  (2) The elections for the members of councils shall be-



(a) in the case of an urban area or a rural area the direct election of councillors
according to wards; and

(b)    in the case of a council for a metropolitan area-

(i) 40% of the members of the metropolitan council shall be elected according to
the system of proportional representation referred to in subsection (3);

(ii) 60% of the members of the metropolitan council shall be nominated by the
primary level local governments in proportion to the number of enrolled
voters in their respective areas to the total number of enrolled voters in the
metropolitan area;

(iii) all the members of the primary local governments in a metropolitan area shall
be elected as provided for in paragraph (a).

(3) The system of proportional representation for the election of metropolitan council
members referred to in subsection (2)(b)(i) shall be the free or open party list
system of proportional representation.

Accountability

G. The members of councils, individually or as a group, shall be accountable to the
voters in the local government concerned and legislation enacted by province may
provide methods of applying such accountability.

Boundaries

H.    There shall be a defined and proclaimed boundary for each local government.

1. The criteria for the demarcation of boundaries or the redemarcation or withdrawal
of the demarcation of a local government boundary shall be those criteria contained
in legislation enacted by a competent legislature.

Sub-Municipal Units

J. Legislation enacted by a provincial legislature may provide for the area of
jurisdiction of a local government to be divided into sub-municipal units according
to criteria stated in such legislation: provide that in the division of the area of
jurisdiction of a local government into sub-municipal units it shall not be necessary
to demarcate such units geographically equal areas.

K. The majority of the residents in a particular area may apply to the provincial
government concerned for the establishment of a sub-municipal unit.

Competence of Local Authorities



L. Any legislation enacted by a provincial legislature shall ensure that local
governments are entrusted with the powers and functions and have the duties to
enable them to provide their residents with services.

Financial Matters

M(1) Each form of local authority shall in terms of existing laws or legislation to be
enacted by a provincial legislature retain if already so authorised or acquire if not so
authorised the power to levy and claim property rates and other sources of income.

  (2) Where a system of metropolitan local government is established for any area, the
metropolitan council concerned shall by provincial legislation be empowered to
exercise powers and perform functions and duties pertaining to metropolitan local
government, including powers of taxation.

N(1) The books, records and transactions of each local authority shall be audited annually
by the Auditor-General referred to in section 2 of the Auditor-General Act, (Act 52
of 1989.

  (2) Each provincial executive council shall in consultation with the Auditor-General
make regulations in regard to the keeping of books and records by local authorities
and any matter pertaining to the safekeeping and preservation of the assets of local
authorities.

 (3) The Auditor-General is empowered to enforce the regulations referred to in
subsection (2).

O. The members of a council shall be politically accountable to the voters of their local
government and the town clerk and other employees of a local government shall be
accountable to the council which employ them for their financial and other
administration of the affairs of the local government.

Employment

P. Each local authority shall in its employment practises apply the labour law applying
from time to time to local government.

THE SENATE

Although the Senate is not mentioned by the Theme documents, it can be regarded as that
House of Parliament concerned with provincial matters.  Sections 48 to 54 of the
Constitution confer no specific function on the Senate - it becomes subsequently involved



in Bills presented to Parliament, with some functions in regard to Bills affecting provincial
matters (section 61).

This should be rectified because once the Commission on Provincial Government has dealt
with its task and is terminated, there will be a need for contact between senators and
provinces.  Suggestions in this regard are as follows:

1. The senators of provinces should meet regularly with provincial cabinets and also
attend sessions of the provincial legislatures.

2. There should be regular dialogue between the Senate and the provincial executive
level.

3. Senators should introduce into the National Assembly, all Bills affecting provincial
matters.

4. Senators should be involved in political decision-making bodies such as MINMEC.
At present they are being by-passed.

-----
[Editor’s Note:  Letter from Provincial Administration:  Western Cape Social Services
Branch dated 2 February 1995 to Senior Legal Administration Officer  in Afrikaans not
scanned]
-----

WESTERN CAPE REGION
MEDICAL SERVICES

SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY

Your fax H5/35 dated 30 January 1995 refers.

The short time allowed does not allow a proper input on such an important matter and is
totally unacceptable.

This office would like to submit one important point to the Theme Committee III, and that
is that all personal health services rendered by public authorities, should be rendered by the
provincial authority.  Local Authorities should only be involved in non-personal services,
like environmental health.

A previous submission to the Cape Metropolitan Health Care Forum compiled by senior
health officials of the Branch, is attached as motivation.

DIRECTOR:  MEDICAL SERVICES
-----



WESTERN CAPE PROVINCIAL ADMINISTRATION
BRANCH HOSPITAL AND HEALTH SERVICES

MEMORANDUM

A UNITARY HEALTH SERVICE

A RATIONALE FOR A COMPREHENSIVE PROVINCIAL HEALTH
DELIVERY SYSTEM INCORPORATING DISTRICT HEALTH SERVICES

1. BACKGROUND

1.1 Since the first Health Act of 1919 public sector health services have been
bedevilled by the allocation of responsibility, for different aspect of public health
services, to different authorities at central, provincial and local government levels.
Further fragmentation both horizontal and vertical developed over the years with
the implementation of independent and self-governing homelands, the tricameral
constitution and various vertical programmes.

The consequences of this chaotic situation are too well known to require
repetition.

1.2 Virtually all health care providers and policy makers have recognised that
restructuring is essential and have promoted the ideal of a unitary health care
system.  This vision is strongly endorsed in the ANC Health Plan:  1994.

1.3 Several models have been proposed for the development of a unitary health
system.  These include:

1.3.1 A public sector health system which is structured parallel but separate from the
central, provincial and local government structures as is the National Health
Service in the United Kingdom.

1.3.2 A system in which the National Department of Health determines policy, allocates
funds and sets objectives and monitors and evaluates outcomes.  Provincial health
Departments would be responsible for the execution of policy and the management
and delivery of health services in the Provinces including district health services.

This second model is the preferred option.

1.4 Regrettably there is a strong lobby which favours a different model in which
district health services, including community hospitals, are devolved to local
government.



1.4.1 The arguments in favour of devolution to local government are based on the tenets
of the primary health care approach.  In particular, it is contended that [page
break] and providers of public sector health services for decades, particularly in
view of the vast number of local authorities (+- 1000) in South Africa.

2. ARGUMENTS IN FAVOUR OF A UNITARY HEALTH SYSTEM
MANAGED BY THE PROVINCIAL HEALTH AUTHORITIES IN
ACCORDANCE WITH THE TENETS OF THE PRIMARY HEALTH
CARE APPROACH

The ANCs Reconstruction and Development Programme (RDP) states (paras
2.12.5 - RDP numbering)

2.12 HEALTH

2.12.5 National Health System (NHS)
One of the first priorities is to draw all the different role players and services
into the NHS ----- must be organised at national, provincial, district and
community levels.

2.12.5.4 There must be a single Minister of Health and a single National Health
Authority (NHA).

2.12.5.5 Each Province must have a Provincial Health Authority (PHA).  Responsible
for providing support to all the District Health Authorities (DHAs) in its
province.  This must include providing secondary and tertiary referral hospitals,
running training programmes, evaluating and planning services and any other
support the districts may request.

2.12.5.6 The main bodies responsible for ensuring access to and the delivery of health
services must be the DHAs ......Boundaries must be the same as local
government boundaries ... The DHA must have as much control over its
budget as possible within national and provincial guidelines.

(Note:  In this clause there is no mention of local government vis-a-vis the
DHSs.  It is clear that the line of authority and responsibility is PHA/DHA.]

2.12.5.9 All providers of health services must be accountable to the local communities
they serve through a system of community committees and through the DHAs
which must be part of democratically elected local government.  ..... and
intersectoral structures at district, provincial and national levels  (Note - no
local government)



The ANCs Health Plan - 1994 pro-proposes that health districts would form the
foundation of the new health system and that health services in a district  [end
of page - missing lines]

2.2 Intersectoral collaboration

2.2.1 Many factors contribute to improving the health status of communities.  Most
important among these are --

Housing
Water and sanitation
Electrification
Transport
The Environment
Social Security and Social Welfare
Education
Nutrition
Community Development
Agriculture

“The increase in America’s average life expectancy from 63 years in 1940 to
76 today has been ascribed more to increased wealth, better sanitation,
nutrition, welfare programmes and housing, and the widespread introduction of
the refrigerator than to modern medicine”  (The Economist, A survey of the
Future of Medicine 19th March 1994 p3)

2.2.2 The ANCs Reconstruction and Development Programme makes the following
statements about responsibility for some of these programmes.  The paragraph
numbers are as set out in the RDP publication.

2.5 HOUSING

2.5.3 “A single national housing department”
“Private sector and civil society have important roles to play”

2.5.5 “Although housing may be provided by a range of parties, the democratic
government is ultimately responsible for ensuring that housing is provided to
all”

2.5.18 “All actors/role players including civic associations and other community
groups, the public sector, ngos, private sector developers .... etc.”

2.5.20 “While the central government has financing responsibilities, provincial and
local governments should be the primary agencies facilitating the delivery of
housing”



[line missing] undertake local authority projects on an agency basis ....
accountable to .... metropolitan governments.

2.10 ENVIRONMENT

2.10.12 Both local and provincial governments must play a crucial role in
environmental management.  Strong provincial departments of Environmental
affairs must be established.

2.11 NUTRITION

Responsibility for ensuring improved nutritional status is not specifically
allocated in the RDP.

2.13 SOCIAL SECURITY AND SOCIAL WELFARE

2.13.7.1 The RDP must ensure the greatest coverage in terms of benefits to the poorest
through a restructured, integrated, social welfare delivery system at national,
provincial and local government levels.

2.13.7.2 All the role players at local, provincial and national levels responsible for the
administration and service delivery aspects of social welfare must be brought
together .....

2.13.7.3 The restructuring of the social welfare system and services at nation,
provincial, district and local community levels ....

2.13.8 A national social welfare and Development department

2.13.9 Provincial Social Welfare and development department
[Note:  There is no mention of a local authority department]

2.13.9.1 Each province must have a ..... department.  Such departments must be
responsible for the planning, co-ordination, regulation, provision and
evaluation of social welfare and community development services required at
provincial and district levels.

2.13.9.2 Provincial departments must be responsible for social services at preventive
(primary) and curative (secondary) levels.  The management and distribution of
social services at provincial, district and community levels must fall within the
provincial department’s authority.

2.4 Affordability



It is widely acknowledged that local authority provision of health services will
be more costly than if the same services were provided by the provincial
governments.

This is due to the structure of municipal salary scales which are significantly
higher in the large cities and metropolitan areas than in the public service.

These disparities will increase personnel costs exponentially, particularly in the
metropoles, and will hinder efforts to extend health services equitably.

District health services provided by local authorities are not affordable, nor
cost effective.

2.5 Expertise

The Provincial health authorities in the previous dispensation acquired
considerable expertise in the delivery of comprehensive health care at primary,
secondary and tertiary levels and in the training of most health care workers.
They have been active in the fields of promotive, preventive, curative and
rehabilitative services via maternity services, ambulance and emergency
services, geriatric and genetic services, psychiatric services, family planning,
community dentistry, school health programmes and forensic services for the
majority of the population, in addition to hospital services.  Although local
authorities are statutorily responsible for rehabilitation, this category of care
has been provided almost entirely by the provincial health authorities in the
past.

The local authorities in the metropoles have considerable expertise in the
preventive and promotive aspects of health care.  This is not necessarily true of
per-urban and rural local authorities. No local government health departments
have the necessary capability to manage and deliver the other aspects of health
care nor do they have the culture necessary for the delivery of care on a 24-
hour basis/7 days a week.

In the areas which were previously self governing states or independent home
lands, local authorities had little or no responsibility for health care delivery.
There is, therefore, no expertise vis-a-vis health care delivery at local
government level in those areas.

It will be comparatively easy and beneficial to health services throughout the
provinces to incorporate the promotive and preventive knowledge and skills
available in the metropolitan areas into the provincial health authorities.  This
would ensure that such expertise could be utilised to the benefit of the whole
province and not restricted to the districts in the metropoles.



It would be very much more difficult to transfer provincial expertise to local
authorities and, as stated previously, potentially much more expensive.
[lines missing at end of page]
ambulance and emergency services, health information systems, personnel and
financial administration as well as intersectoral collaboration.

Ist should also be noted in this regard that in terms of legislation the local
authorities have a significant degree of autonomy particularly with regard to
expenditure of funds raised via local rates and taxes.  According to the interim
constitution
Clause 174 (3)
“A local government shall be autonomous and, within the limits prescribed by
or under law, shall be entitled to regulate its affairs”.
Clause 174 (4)
“Parliament or a provincial legislature shall not encroach on the powers,
functions and structure of a local government to such an extent as to
compromise the fundamental status, purpose and character of local
government”.

It is possible for local authorities to refuse to co-operate with other local
authorities or a provincial authority.  This does not augur well for health
services if district health services become a local authority responsibility.
Potential conflict of this nature will not arise, however, in a unitary health
system managed in its entirety by the provincial health authorities.

3. RECOMMENDATIONS

3.1 The vision of a truly unitary health service should be pursued with single
minded dedication and political will.

3.2 In order to achieve a unitary health service all health services including those at
district level should be managed and delivered by the provincial health
authorities, within the framework of policy determined by the national health
authority.

3.3 This decision should be made without delay, whereafter contradictory
legislation should be amended as soon as possible to enable the current
confusion and uncertainty to be eliminated.

3.4 In the interim, the other obstacles to complete integration of health care
services and the implementation of the primary health care approach must be
addressed.



3.4.1 Provincial and local government health authorities should meet to formulate
proposals for new structures to facilitate integration of health services under a
provincial health authority by 1 September 1994.

3.4.2 Issues relating to the transfer of personnel from local authority to public sector
conditions of service must be addressed urgently.



THE VIEWPOINT OF THE
SUID-AFRIKAANSE AKADEMIE VIR WETENSKAP EN KUNS

on
THE POSITION OF AFRIKAANS

IN   A NEW POLITICAL DISPENSATION

Approved by the Board of the Academy on 24 April 1992.
D J C GELDENHUYS

SUMMARY

This document states the viewpoint of the Suid-Afrikaanse Akademie vir Wetenskap an Kuns
["South African Academy for Science and Art") an the position of Afrikaans in a new political
dispensation, viz. that Afrikaans must be able to realise its full functional potential as a
language used countrywide.

The objectives of the Akademie are the fostering of the arts, sciences and technology. and the
promotion of the use and quality of the Afrikaans language.  The Akademie has been
commissioned and obliged by law to strive for the promotion of the use and quality of
Afrikaans.

The Akademie accepts

- that language rights are human rights and therefore they should be protected:

- that the existence of a multilingual situation in South Africa is an asset.'

- that the value of all South African languages is recognised and that the speakers of a
specific language can themselves negotiate a role for that language;

- that a language plan for Afrikaans must form part of a comprehensive language plan
for South Africa and must take into account the broader national objectives..

- that a language plan for Afrikaans must take into account the entire Afrikaans language
community;

- that Afrikaans must be retained as a countrywide official language.

Taken from international scientific literature, a number of criteria that a language must meet in
order to qualify for countrywide official status were drawn up by experts of the Suid-
Afrikaanse Akademie.  Afrikaans was then tested against these criteria. and it was concluded
that Afrikaans measures up to the criteria to such an extent that it is well qualified to have the
status of a countrywide official language in South Africa in future.

INTRODUCTION

The objectives of the Suid-Afrikaanse Akademie vir Wetenskap an Kuns - as stipulated in the
Act on the Suid-Afrikaanse Akademie vir Wetenskap an Kuns - are the fostering of the arts,
sciences and technology, and the promotion of the use and quality of the Afrikaans language.



In the Act it is also stipulated that the Akademie can determine norms for the promotion of the
use and development of the Afrikaans language in all its roles.

The Akademie does not present this document because it believes that the future of Afrikaans
as an official language must become part of the negotiation process. it is taken for granted that
the present position of Afrikaans as a countrywide official language will be respected.

2. POINTS OF DEPARTURE FOR DISCUSSIONS ON THE POSITION OF
AFRIKAANS IN A NEW POLITICAL DISPENSATION

The Akademie accepts the following as points of departure for discussions an the position of
Afrikaans in a new political dispensation:

2.1 that language rights are human rights and therefore they should be
protected:

2.2 that the existence of a multilingual situation in South Africa is an asset:

2.3 that the value of all South African languages is recognised and that the speakers of a
specific language can themselves negotiate a role for that language.

2.4 that a language plan for Afrikaans must form part of a comprehensive language plan
for South Africa which must take into account the broader national objectives:

2.5 that a language plan for Afrikaans must take into account the entire Afrikaans language
community:

2.6 that Afrikaans must be retained as a countrywide official language.

3. CRITERIA FOR THE COUNTRYWIDE OFFICIAL STATUS OF A LANGUAGE

The following criteria taken from international scientific literature can be used to determine the
possible countrywide official status of a language:

3.1 that the language has a standardised variety  of which the spelling, orthography and
vocabulary have been stabilised:

3.2 that the language is well documented in explanatory monolingual, bilingual and
multilingual dictionaries. so that speakers of other languages can have ready access to
knowledge about this language:

3.3 that the language is in general use throughout the country:

3.4 that the language can function as an effective vehicle for management and
administration an a countrywide basis;

3.5 that the language has the vocabulary for the administration of justice.



3.6 that the language has the vocabulary to serve as a medium for education at primary.
secondary and tertiary levels.

3.7 that the language is a . means of communication transcending cultural and linguistic
boundaries in the country concerned.'

3.8 that the language has symbolic value, either for all the people or for a significant
percentage of the people of the country;

3.9 that there are enough trained people - or that there will be enough such people in the
near future - to teach the language as a school subject in all schools that ought to teach
it.

There are other subsidiary features that argue in favour of a language that lays claim to
countrywide official status.  Such features include,

(i) that the language has a rich and thriving literature'.

(ii) that the language is international;

(iii) that the language is intertwined with the religions of either all the people or of a
significant part of the people of the country:

(iv) that the language is being spoken by people who render technologically and
economically valuable services for the well-being of the people,

(v) that the language has the vocabulary to pursue the sciences.

4. AFRIKAANS AGAINST THE BACKGROUND OF CRITERIA FOR THE
COUNTRYWIDE OFFICIAL STATUS OF A LANGUAGE

4.1 The language must already have a standardised variety, of which the spelling
orthography and vocabulary have been stabilised.

* Afrikaans is a mature standard language that, through continued modernisation, holds
its own at secondary and tertiary levels of education.

* The Act on the Akademie.  Act 54 of 1959 as amended, stipulates that the Suid-
Afrikaanse Akademie vir Wetenskap an Kuns has the power to determine norms for the
promotion of the use and development of the Afrikaans language in all its roles.

* The Taalkommissie ("Language Committee") of the Suid-Afrikaanse Akademie vir
Wetenskap an Kuns gives guidance about the spelling, orthography and vocabulary of the
Afrikaans language, subject to ratification by the Akademieraad ("Council of the Academy").
The Taalkommissie compiles the Afrikaanse woordelys en spelreels ("Afrikaans wordlist and
spelling rules"), revises it from time to time, gives general language guidance to individuals
and bodies. and strives for the recognition and advancement of Afrikaans.



* One of the objectives of the National Terminology Services (Dept. of National
Education) is to create a functional technical vocabulary for Afrikaans.  The NTS has a
substantial influence an the technical language practice in the country as it concerns itself with
ascertaining the needs and priorities in the field of terminology.  A large variety of Afrikaans
technical dictionaries are available.

4.2 The language must be well documented in explanatory monolingual, bilingual and
multilingual dictionaries, in order that speakers of other languages can have ready
access to knowledge about this language.

Several explanatory Afrikaans dictionaries are available, of which the Woordeboek van die
Afrikaanse Taal ["Dictionary of the Afrikaans Language" abbreviated as WAT] is perhaps the
best known.  The Bureau of the WAT is situated in Stellenbosch.  Another well-known
explanatory Afrikaans dictionary is the Verklarende Handwoordeboek van die Afrikaanse Taal
["Explanatory Desk Dictionary of the Afrikaans Language", abbreviated as HAT] A well-
known bilingual dictionary is the one by Bosman.  Van der Merwe and Hiemstra. Several
other dictionaries are available, explanatory as well as bilingual and multilingual.  The wide
range of technical dictionaries has already been mentioned under point 4.1.

4.3 The language must be in general use throughout the country in the sense
(a) that it is used throughout the whole area of the geographical state. and
(b) that it is used by a significant percentage of the citizens. be it as a first. second or later
language.

From research done by the HSRC. it is clear that Afrikaans as a dominant language is spoken
and understood throughout the whole area of the geographical state. BY "dominant language"
they mean "... the home language which in absolute numbers has the strongest support in a
specific district." As opposed to this, other South African languages are geographically
restricted, each to a few districts.

According to the Population Census l987 the South African *figures (including the
selfgoverning areas) for home languages are as follows:

(a)       (i)      Present official languages (1991)

Afrikaans                                   5 562 173                 18.27%
English                                     3390 51 5                 10.94%

(ii) Nguni languages

Ndebele 477911 1,54%
Swazi 952486 3.07%
Xhosa 1 343589 25.92%
Zulu 2 503967 6,08%

(iii) Sotho languages

Northern Sotho 3 455 2813 11,15%
Southern Sotho 2 496 356 8.04%



Tswana 1431 573 4.61%

(iv) Tsonga 1 439 816 4.54%
(v) Venda 114 742 0.37%
(vi) Other    languages 516 574 1,66%

*The figures were adjusted in January 1993 according to the 1991 population census.

(b) Second-language proficiency in South Africa

(i)     Speaking knowledge of Afrikaans (in 1980)

Asians 37644 29,58%
Blacks 6604112 29,37%
Coloureds 2566698 95,50%
Whites 3882763 86,04%
Total: 13291224 43,59%

(ii) Speaking knowledge of English (in 1980)

Asians 779 873 97,07%
Blacks 6149230 26.34%
Coloureds 1459695 54.31%
Whites 3934511 87,19 %
Total: 12323309 40.42%

(From: Schuring, Gerhard K. 1990.  Language Planning for a new South Africa.  Research
Paper.  HSRC, Pretoria.)

4.4 The language must be able to function as an effective vehicle for management and 
administration an a countrywide basis.

Amongst other things this signifies that the language must be able to function as a day-to-day
working language for policy making officials, e.g. for sessions of Parliament and of national
councils.  Unesco's definition of an "official language" is a language that is used "in the
business of government - legislative executive and judicial".

Afrikaans has been an official language. i.e. a language of Parliament and the state, since 1925.
In every state department, national council, legislative. executive and judicial institution.
Afrikaans is one of the official languages.

By administration we mean:   the management of public and private enterprises, regarding
matters posited in deeds, documents, forms, etc. and all correspondence concerned.

Afrikaans has the complete vocabulary to perform this role.  Also. a wide range of technical
dictionaries is available.  Afrikaans is indeed being used in deeds. documents, forms, notices,
agendas. letters, reports, etc.. in public as well as private enterprises.  The language is fully
developed and equipped for this function.



4.5 The language must have the vocabulary for the administration of justice.

By vocabulary for the administration of justice we mean: sufficiently specialised vocabulary for
the drafting, interpretation and application of acts, regulations, proclamations and rules of the
state, of regional authorities. of municipalities and of town councils.

The well-known facts are that Afrikaans is a  medium in the administration of justice, that it
has a well-developed technical vocabulary for this administration. that quite a range of
Afrikaans technical dictionaries and glossaries are available in this field, and that acts,
regulations. proclamations, rules. etc.. can be drafted, interpreted and applied in Afrikaans.
Cf. e.g. the trilingual legal dictionary of Hiemstra and Gonin.10

4.6 The language must have the vocabulary to serve as a medium for education at primary,
secondary and tertiary levels.

Through continued modernisation of its lexicon.  Afrikaans has a mature standard language
variety that is holding its own at the secondary and tertiary levels of education.  It is the
medium of instruction for thousands upon thousands of school children at primary and
secondary levels.

Afrikaans is the sole medium of five universities in South Africa, viz.  Orange Free State.
Potchefstroom, Pretoria.  Rand Afrikaans University and Stellenbosch.  Three universities, viz.
Port Elizabeth, UNISA and Western Cape. use both of the present official languages as media
of instruction.

There are at least 250 Afrikaans technical dictionaries. (Cf.  Combrink 1991) Technical
terminology has been and is being created in relation to the scientific, technical. economic and
industrial development of a country.  The creation of technical terminology in a specific field is
indispensable for the technical communities of a country to communicate in certain spheres of
science or technology.  Several bodies and organisations, amongst others the National
Terminology Services (NTS), are continuously creating functional technical terminology,
updating and revising technical glossaries, drawing up and disseminating sets of norms and
criteria, and serving the community with its questions and queries about terminological and
linguistic matters.

4.7 In the country concerned, the language must be a means of communication
transcending cultural and linguistic boundaries.

A means of communication transcending cultural and linguistic boundaries is a lingua franca
among people who belong to different cultural or linguistic groups and who don't know one
another's languages, at least not well enough.  About 15 million Dutch. 10 million Flemish,
several million speakers of Low German. and millions of Dutch-speaking people in e.g.
Indonesia and Suriname understand Afrikaans.  Afrikaans is also being taught in many
countries (e.g. in the USA and Russia).

Afrikaans has an unquestionable status as a lingua franca.  According to Prof.  F.I.J. van
Rensburg (Naweek-Volksblad, March 31. 1991),  Afrikaans is the language known and
understood by the greatest number of people in South Africa. (Cf. also "Language Atlas of



South Africa." He even claims that Afrikaans is a more authentic symbol of Africa than
English.

Over the years there has been a growing understanding of Afrikaans (Schuring 1990: 11).14 In
1946. 35% of the total population (TBVC countries included) could speak Afrikaans.  In
19130 it was 44% (against 28% and 40% respectively who could speak English).  The level of
bilingualism of the Southern African population with respect to Afrikaans has also risen over
the years.  In 1990. 34.21% of the total population [TBVC countries included] were au fait in
both Afrikaans and English.  It has been estimated that by the year 2000. 37.99% of the total
Southern African population will have a speaking knowledge of both Afrikaans and English.

Taking into account that in 1960 only 7.4% of all South African Asians.  Coloureds and
Whites could help themselves in a Black language. the utilitarian value of Afrikaans becomes
even more clear.

4.6 The language must have a symbolic value either for all the people or for a significant
percentage of the people of the country.

Afrikaans does have symbolic value for a significant percentage of the people of the country.
To ensure the political and civil co-operation of that section of the people, it is desirable that
Afrikaans retains its position as an official language.  It has a strongly indigenous character.

4.9 There must be enough trained people - or there will be enough such people in the near
future - to teach the language as a school subject in all schools that ought to teach it.

There is no doubt about the availability of trained teachers who are teaching and who could
teach Afrikaans as a subject at primary and secondary levels.

OTHER SUBSIDIARY CRITERIA THAT COUNT IN FAVOUR OF A LANGUAGE AS
OFFICIAL LANGUAGE ARE THE FOLLOWING:

(i) If the language has a rich and flourishing literature.

Through its literature,  Afrikaans takes its place, literally and figuratively, amongst the
literatures of the world.  Many contemporary Afrikaans works of literature have been
translated into foreign languages, and others are considered to be classics.

The quality of literature created in a certain language, more than any other manifestation in
that language. is universally considered as a factor of great weight when decisions about its
status as an official language have to be made.  The most important written literature of South
Africa has been created in Afrikaans.

(ii) If the language is international.

Afrikaans opens a window on the international world by means of language affinities in
Europe, Suriname, Indonesia and the Antilles.

Understanding Dutch and Low German opens up the world literature in all fields for speakers
of Afrikaans.  Quite apart from the possibilities of study. valuable information in scientific and



technical fields can be exchanged.  In this way communication at an international level can be
stimulated and promoted.

(iii) If the language is intertwined with the religion of either all the people or of a significant
part of the people of the country.

In 1933 the Bible was translated into Afrikaans for the first time and in 1983 a new translation
appeared.  A new translation of the Hymn Book has also been published.  With the appearance
and launching of the Sakramentarium in March 1990, a new milestone was reached in the
creation and usage of Roman Catholic Afrikaans liturgical language.  Afrikaans is also being
used widely over the radio and on television.

The three Sister churches in South Africa, the Apostolic Faith Mission and other
denominations have Afrikaans as their medium of ministry - again extending over the whole of
the country.

The Koran also speaks to many thousands of people in Afrikaans.

(iv) If the language is being spoken by people who render technologically and economically
valuable services for the well-being of the people.

Some of the largest and leading business ventures in South Africa are headed by Afrikaans
speaking people, e.g. SASOL.  ISCOR.  SANLAM.  VOLKSKAS, etc.  Immaterial of the
types of political structures that come into existence in a new political dispensation in South
Africa. economic growth will be a prerequisite for survival and development.  Alberts
(1981)16 has proved clearly that technological and industrial growth is inextricably tied to
countrybound. indigenous leadership.  Afrikaans speaking entrepreneurs such as Van der Bijl.
Rousseau, Meyer, Wessels and many others have made a major contribution to the South
African economy and industry.

The maintenance and growth of Afrikaans is a very important incentive in keeping this type of
entrepreneur in South Africa, for the benefit of all of its peoples.

(v) If the language has the vocabulary to pursue the sciences.

Afrikaans is the language medium of many accredited scientific periodicals, e.g. the Tydskrif
vir Geesteswetenskappe ("Journal for the Humanities"),17 the Tydskrif vir Natuurwetenskap
en Tegnologie ["Journal for Natural Sciences and Technology" ] and many others.

Afrikaans is well equipped to pursue the natural sciences and the humanities.  Proof of this is
the large numbers of textbooks, publications, articles. technical dictionaries. etc., that are
available and that are being produced an a daily basis.  A large variety of Afrikaans scientific
textbooks and educational aids are available.  E.g. the Suid-Afrikaanse Akademie vir
Wetenskap en Kuns made available within a few years more than 70 000 Afrikaans scientific
textbooks on Chemistry, Physics and Mathematics to university students.

5. THE STANDPOINT OF THE AKADEMIE ON AFRIKAANS AS A
COUNTRYWIDE OFFICIAL LANGUAGE



The standpoint of the Suid-Afrikaanse Akademie vir Wetenskap an Kuns is that Afrikaans as a
countrywide official language has to be able to realise its full functional potential in any
possible future political dispensation.

5. CONCLUSION The Akademie is ready and willing to elucidate its standpoint at any
time.

1 Afrikaanse woordelys an speirelsis. 1991.  Compiled by the Taalkommissie.
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15. In this section use has been made of data in a paper by Prof.  Rgna Pretorius.  Head of
the Department of Afrikaans at the University of Pretoria.  "The Continued Existence of
Afrikaans: Language, Dialect, Fossil?" Bloemfontein study group of the SA Akademie, June 5.
19(3).

Some interesting facts about literature that contribute to the status of Afrikaans are the
following:

The Bible in Afrikaans - a valuable spiritual possession of the speakers of Afrikaans - has been
for years the best-seller in the country: of the 1933 translation more than 7 million copies have
been sold: of the 19133 translation more than 1 755 033 Bibles have been sold: that means an
average of 695 Afrikaans Bibles per calendar day.  In 1990 172 000 Bibles were sold: the
1990 impression of 172 000 Bibles was not big enough to meet the demand.  The Bibliathan
91 Project will make a larger impression possible.  The Koran has also been translated into
Afrikaans, and it is in daily use.
Increasing interest for the Afrikaans literature by outside groups becomes obvious from the
number of prizes (18 of them) - the highest for any literature in South Africa - that is awarded
annually for a certain period of production. e.g. the Hertzag Prize. the Eugene Marais Prize,
the Scheepers and Alba Bouwer Prizes, the Literary Awards by Nasionale Pars, the Sanlam
Prize for Youth Literature, the ATKV Prize for Popular Prose. the Old Mutual Literary Prize.
the novel competition of De Kat, the CNA Prize, the Ingrid Janker Prize. the Volkskas Bank
Prize for Youth Literature and the Rapport Prize.

Since the Soweto riots of 1976. which had the slogan "Kill Afrikaans". about E]5 Afrikaans
poets have published more than 350 new volumes of poetry (collected works excluded).

The high quality and prestige of the Afrikaans literature is evidenced by the acknowledgement
that Afrikaans poets and authors have received from abroad:

Elisabeth Eybers was honoured with the Herman Garter Prize by the city of Amsterdam, and
in 1976 she received the Constatyn Huygens Prize for her poetry; on February 25. 1991 she
was awarded the highest Dutch literary award, the P.C. Hooft Prize, for her poetic oeuvre in
Afrikaans (received an May 31. 1991).
In his own lifetime, N.P. van Wyk Louw was considered by experts to be the greatest poet of
the Afrikaans-Dutch-Low German language family; this is still the case today, his works have
been translated into many languages.
Breyten Breytenbach is being read in many languages. e.g. French.  Dutch and
Portuguese.
Uys Krige is an artist who opened up the road for Afrikaans to the world outside.
e.g. to Russia.
Etienne Leroux's novels have been translated into many world languages and Etienne van
Heerden's novel Toorberg is considered to be one of the greatest contemporary novels in
world literature: Wilma Stackenstrom's novel Die kremetartekspedisie has been translated into
many languages and is considered to be an extraordinary text.  This book has also received a
prize in Italy.
Andrg P. Brink is the most celebrated Afrikaans author abroad.  In 1980 he received the Prix
Medici for Foreign Literature in Paris, in 19133 he was created Knight of the French Legion
d'Honneur for his contribution in the field of culture; in 1987 he was created an Officer in the
Order of Arts and Sciences of the French State.  Some of his books have been translated into



English.  American, Dutch, Russian, Spanish, Swedish, Norwegian, Finnish.  Polish,
Roumainian.  Turkish.  Italian.  Japanese, Yiddish and also into Xhosa.  In 1979, 1980 and
1982 he was nominated for the Nobel Prize.

Translation always (remains) one of the most important instruments of a living language" (Van
Wyk Louw 1962: 751.  A rich harvest of world literature - literature over many centuries, of
many nations and by diverse authors - has been made available in Afrikaans through discerning
and resourceful translations.  The rich treasure chest of translated works, especially dramas,
has made a valuable contribution to Afrikaans literature.  The following translated texts have
been awarded prizes by the Suid-Afrikaanse Akademie: llias and Odyssee by Homer. Aeneas
by Virgil, Die vraue van Troje by Euripidjs.- and Etektra by Saphocies, and Podtika by
Aristotle.

In ingenious ways and in diverse tones and styles Shakespeare has been made to speak
Afrikaans - translated texts include Macbeth, Die Twaalfde Nag and Koning Leer.  There are
excellent translations in Afrikaans of texts by Moliere (e.g. Jakkaisstreke van Scapinol.
Goethe (Faust).  Garcia Larca's great national dramas (Yerma and Die Huis van Bernarda
Albal, texts by the Swiss, Durrenmatt, the Frenchmen Anouilh, lonesco and Robids. the
Scandinavian Strindberg and the German Hoffmann.

Moreover, prose and poetry texts by [Daledda.  Supervielle, Lewis Carrall and Eugenio
Mantale have been translated, and also a large group of poets from the Spanish-American
filterary world, that was introduced to Afrikaans readers mainly by Uys Krige.  For Krige, who
received six Akademie awards for his translations, translating was an important aspect of his
creative activity.  If Afrikaans survives.  Andre' P. Brink said in 1977 (Rapport 5.2.77: 5).
Uys Krige will be one of the reasons for it.
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A LANGUAGE PLAN FOR SOUTH AFRICA

Compiled by the Suid-Afrikaanse Akademie vir
Wetenskap an Kuns and subscribe to by the

organisations whose names are attached hereto

POINTS OF DEPARTURE
1          The language right of the individual is recognised as a human right.

2. South Africa is a multilingual country.  This multilingual reality should be promoted
and developed as an asset to that all the inhabitants of the country can realise their potential
and obtain access to all fields of life.

3. The eleven principal languages of South Africa are (in alphabetical order) the
following: Afrikaans, English, isindebele. sepedi, sesotho, siswati, xitsonga, setswana,
tshivenda, sixhosa and sizuiu.  All these languages are inherently equal. and will receive
recognition and protection.

4. Afrikaans and English are the country-wide official languages of South Africa.



5. Any of the other nine principal languags of South Africa may acquire official status in a
prescribed constitutional manner.

6. South Africans have the right to use the language of their choice.  Any of the principal
languages may be used in the official sphere.

7. All individuals have the right to communicate with the authorities in any of the
principal languages.

8. It will be possible to use every South African language to the highest educational level
as a medium of instruction, and all South Africans will, where practicable, have the right to be
trained in the language of their choice.

9. Other languages that are also used in South Africa,  but which are not among the
eleven principal languages, will be respected.

10. An umbrella Language Council should be established in which all the principal
languages are represented and which attends to the interests of these languages.

The comprehensive language plan is set out in the accompanying document.
This document should be read together with the document Die standpunt van die Suid-
Afrikaanse Akademie vir Wetenskap en Kuns oor die posisie van Afrikaans as landswye
amptelike taal in 'n nuwe staatkundige bedeling./The viewpoint of the Suid-Afrikaanse
Akademie vir Wetenskap en Kuns on the position of Afrikaans in a new political dispensation.

LANGUAGE PLAN

1. ASSUMPTIONS

1.1 A language policy should be a subcomponent of a larger policy - a policy that deals
with the political, economic and cultural dispensations of a country.

1.2 Language planning should be a subcomponent of a larger planning effort - an effort
that is directed at the political, economical' and cultural dispensations of a country.

1.3 For the purposes of this document it is assumed that the new constitutional
dispensation for South Africa will consist of a central government and regional governments.

1.4 Clear definitions of the relevant linguistic and legal terms are indispensable for any
serious negotiation. (See Definitions in Afrikaans and English.)

2. POINTS OF DEPARTURE

2.1 In order to provide entitlements to all South Africans - political. economic and cultural
- there will have to be a change in South Africa's language dispensation together with the new
political system.



2.2 Language rights and privileges in South Africa must be extended and not curtailed.
South Africans must all receive entitlements rather than some being deprived of entitlements.

2.3 Language rights are human rights and therefore belong in a bill of rights.

2.4 The multilingual situation in South Africa is an asset that should be further extended.
The recognition of multilingualism. as for example in the European Parliament. is the most
important means of promoting mutual understanding of and appreciation for cultural diversity.

2.5 A policy and plans for any particular language in South Africa should always form part
of a comprehensive language policy and language plan for the country.

2.6 There are eleven principal languages in South Africa.  In alphabetical order these
languages are Afrikaans.  English, sindebele, sepedi, sesotho. seswati, xitsonga, setswana.
tshivenda, sixhosa and sizuiu.

2.7 Other mother tongue languages that are used in South Africa are, in alphabetical order,
Cantonese, Dutch, French, German, Greek, Gujarati, Hebrew, Hindi, Italian, Maijaiam.
Marathi.  Polish.  Portuguese, Tamil, Telugu and Urdu.

For purposes of reference these languages will be referred to as other South African
languages.

2.8 Other important languages. which are not the spoken languages of South Africans, but
which function as cultural languages, are. in alphabetical  order: Arabic.  Classical Greek,
Classical Hebrew, Latin, Mandarin Chinese and Sanskrit.

3. LANGUAGE POLICY, LANGUAGE PLANNING AND LANGUAGE POLICY
IMPLEMENTATION

3.1 An overall language policy for the South African languages and individual policies for
specific languages should be focused on -

(a) language status;
(b) language acquisition: and
(c) language corpora.

3.2 Overall language planning for the South African languages and individual planning for
particular languages should be focused on -

(a) language status (see par. 7  Planning of language status);
(b) language acquisition (see par. 8 Planning of language acquisition);
(c) language corpora (see par. 9  Planning of language corpora)

3.3 In addition to language policy and language planning it is also necessary to give
attention to the implementation of the policies (see par. 10 Implementation of language
policy).



4. POLICY ON LANGUAGE STATUS

4.1 In principle, all eleven principal languages should have equal rights in the sense that all
eleven languages should. with due allowance for the language demands of the speakers of each
particular language, be able to realise their full function potential (see Linguistic functions in
Annexure 2. Definitions).

4.2 Afrikaans and English are the country-wide official languages of South Africa.

4.3 The other South African principal languages should -

(a) enjoy recognition and protection at all levels:
(b) be able to acquire official status in a prescribed constitutional manner.

4.4 Other languages (see 2.7 and 2.8) will be offered as languages of study in education if
the demand is great enough.

4.5 Each South African has the right to use the language of his choice.  Any of the
principal languages may be used in the official sphere.

5. POLICY ON LANGUAGE ACQUISITION

5.1 All pupils/students in South Africa have the right to equal access to education and
training that is provided by a State or State-aided school/institution.

5.2 All pupils/students in South Africa have the right to attend the State or State-aided
school/institution that provides education and training in the language medium of their choice.

5.3 All pupils/students in South Africa have the right to receive instruction from their first
to their last years of study (primary,secondary,tertiary) in State or State-aided
schools/institutions through the medium of their mother tongue. provided that the provision of
such instruction -

* can reasonably be justified owing to a need for education in that language:

* is feasible in respect of the availability of teachers that are able to teach through the
medium of that language:

* is feasible in respect of the availability of textbooks and instruction material.

5.4 The parent community of a State or State-aided school has the right to determine the
language medium/media of the school concerned through democratic decision-making.

6. POLICY ON LANGUAGE CORPORA

6.1 In principle, all language communities in South Africa have equal rights regarding their
languages' vocabulary and means of expression and other methods of expression; in brief, to
plan, extend, modernise and standardise the language corpus according to their own needs.



6.2 The speakers' community of a particular language may, without State intervention.
themselves determine in which fields of life that language's corpus should be planned,
extended, modernised and standardised.  The State should contribute financially and act in a
facilitating manner.

6.3 Working committees of speakers of the languages themselves will implement the policy
an language corpora for individual languages within a general, comprehensive development
framework which will, with State assistance, be drawn up by experts from the individual
languages (see par. 9 Planning of language corpora).

7. PLANNING OF LANGUAGE STATUS

7.1 Under language status planning is understood language arrangements (for all South
African languages) in various fields.  The fields for which language arrangements or language
scope should be created include the following:

7.1.1 The authorities:

(a) Internal and horizontal communication - the communication of one sector of the
authorities with another sector, as in the case of Government departments and the Defence
Force:

(b) external and vertical communication - the authorities' downward communication with
the public, as in State documents, announcements, laws and regulations. as well as in the
language qualifications of public servants:

(c) vertical communication - the public's upward communication with the authorities.

7.1.2 semi-State institutions, e.g. research councils, museums, etc.:

7.1.3 the judiciary, e.g. legal documents, interpretation services, etc.:

7.1.4 the media, e.g. radio, television, newspapers:

7.1.5 the performing arts;

7.1.6 the economy. e.g. privatised public service companies such as Telkom, Eskom, the
SAA, SA airports, etc.;

7.1.7 extensive translation and interpretation services by the Public Service;

7.1.8 control aver the making of language laws and prescriptions. e.g. by an ombudsman or
an independent council:

7.1.9 other fields of official communication.

7.2 Working committees of the speakers of the languages will, for these languages. carry
out the planning on the desired status of each separate language within the general,
comprehensive status policy of South African languages as set out above.



7.3 These working committees of speakers of the languages will function with State
assistance.

8. PLANNING OF LANGUAGE ACQUISITION

Acquisition planning for each of South Africa's major languages includes planning for -

8. 1 adult literacy programmes:

8.2 education, media of instruction. possible and compulsory language subjects
certification;

8.3 language acquisition by schoolchildren and students, including curriculum
planning:

8.4 language acquisition through the extension of public servants' knowledge of languages;

8.5 the extension of the broad public's knowledge of languages.

9. PLANNING OF LANGUAGE CORPORA

Language corpus planning for each of South Africa's languages includes -

9. 1 the creation, standardisation and regulation of terminology,

9.2 the creation. standardisation, amendment and regulation of official place names in
South Africa:

9.3 the orthographic regulation of various languages:

9.4 the standardisation of the general vocabulary, e.g. the incorporation and spelling of
certain borrowed words.

10. IMPLEMENTATION OF LANGUAGE POLICY AND LANGUAGE PLANNING

10.1 The following matters will have to receive attention;

10.1.1 The financial means required to implement the language plans;

10.1.2 the staff and physical means required to implement the language plans;

10.1.3 the planning of a time scale within which to carry out the plans;

10.1.4 the legal instruments (constitution. bill of rights. etc.) within which the language
arrangements must take place;

10.1.5 what matters (e.g. individual and group language rights) should be regulated by law;



10. 1.6 what human rights (e.g. individual and group language rights) should be protected by
the law;

10.1.7 the legal status/legal validity of such arrangements.

10.2 An umbrella Language Council should be established to -

10.2.1 initiate andlor confirm language policy,  language planning, implementation and
evaluation an a country-wide basis.

10.2.2 co-ordinate the powers. duties and activities of constituent and collaborating bodies:

10.2.3 plan and provide the financing for constituent and collaborating bodies with due
allowance for special development requirements:

10.2.4 exercise control over the implementation of the official language policy and language
plans by -

* State institutions:
* State-aided institutions, and
* bodies affiliated to and collaborating with the Language Council:
and

10.2.5 be financed by the State.

10.3 The umbrella Language Council will consist of the chairmen and deputy chairmen of
the following six proposed councils:

10.3.1 The national council for terminology

10.3.2 The national council for language policy and planning

10.3.3 The national council for literacy

10.3.4 The national council for language in education

10.3.5 The national council for place names

10.3.5 The national council for literature

10.4 The six proposed national councils under  10.3 will be councils which -

10.4.1 implement language policy and language planning. or have these implemented, within
the framework determined by the umbrella Language Council;

10.4.2 submit innovative ideas on language policy, language planning. implementation and
evaluation to the umbrella Language Council;



10.4.3 accept (co-) responsibility for the extension of literatures, the creation and promotion
of a reading culture, the marketing and making available of books;

10.4.4 provide and plan the financing of constituent and collaborating bodies, with due
allowance for special development needs;

10.4.5 co-ordinate that which is proposed or implemented by constituent and collaborating
bodies;

10.4.6 consist of the chairmen and deputy chairmen of the languagespecific working
committees under their jurisdiction.

10.5 Working committees:

10.5.1 Ideally speaking, there should be a language-specific working committee for each
principal language with regulations approved by the Language Council.

10.5.2 A language-specific working committee or joint committees will attend to its/their
particular language/languages within the framework that is determined by the umbrella
Language Council and that is passed an and monitored by the appropriate national council.

10.6 The umbrella Language Council is not a Government body,  although it is financed by
the Government. The Council should be constituted in a democratic manner from the national
councils.

10.7 The national councils are not Government bodies. although they are financed by the
Government.  The councils should be constituted in a democratic manner from the language-
specific working committees.

10.8 The language-specific working committees are not Government bodies, although they
are financed by the Government.  The members of languagespecific working committees are
elected by a process of nomination by each principal language group in South Africa, using the
following guidelines:

10.8.1  Adequate representation, planning and promotion activities:

10.8.2 the retention of existing expertise in the field:

10.8.3 the retention of existing bodies that are adaptable.

10.9 Ideally speaking, South Africa's language structures would then be as reflected in the
diagram on p. 7.

10.10 LANGUAGES IN NEIGHBOURING STATES

10.10.1 Six of South Africa's principal languages are also languages of neighbouring
states: sesotho, setswana, siswati, xitsonga.  English and Afrikaans.

10.10.2 South Africa's language plan must not be geographically limited.



10.10.3 Experts from neighbouring states should be involved in all sessions of certain
working committees.  By "involved" is meant -

(a)       the invitation of experts as observers; or
(b)       the co-option of experts as members.

FINANCIAL AND OTHER IMPLICATIONS OF THE PROPOSED LANGUAGE PLAN

One of the most important aspects of the feasibility of a new language plan is the cost factor.
The benefits realised by the individual in the language field have implications for the
government sector's expenditure. (For budget purposes it is assumed that the cost of
establishing a professional post would at present amount to' roughly Rl 10 000 per annum.)

1 .    MULTILINGUAL SERVICE

1.1 Language requirements will be taken into thorough consideration in the appointment of
public servants.

1.2 Additional staff expenditure will not be necessary for the implementation of most
government functions under a new language dispensation.

1.3 Two government functions that involve language will have significant cost
implications, namely printing and language services.

2. THE NEED FOR MULTILINGUAL PRINTED MATTER

2.1 The printing of official documents for the central government in Afrikaans and English
will not entail any additional expense.

2.2 The printing of such documents (e.g. Acts, notices. forms, newsletters, annual reports)
in the African languages will entail additional expense.

2.3 The additional printing cost for a third language should, however, be less than half of
the printing cost for the two official languages because -

* a large percentage of the printing costs are fixed costs, such as machinery, staff and
accommodation, which will not increase proportionally from two to three;
* the consumption of paper will not increase by half;
* separate forms for each language will not mean that a significantly greater number of
forms will be used;
* the repetition of tables. photos and graphs an documents and the like will not entail
extra expense.

2.4 An addition of 25% to the present printing costs for Afrikaans and English is a
reasonable estimate.



3. THE NEED FOR LANGUAGE SERVICES

3.1 The new language dispensation will have an appreciable influence on the provision of
language services.

3.2 Some 1 100 officials are at present employed in one or more language service
functions by departments of the Central Government, own affairs , the security services and
administrations. provincial administrations, Parliament:

* Court interpreters: 1355
* translators and language editors: 186
* communications officers: 80
* terminologists: 19

The proposed language planning will mean that the posts in these categories will have to be
extended appreciably.

THE NEED FOR INTERPRETERS

4.1 The courts are already multilingual: the figure of 1356 for court interpreters need not
be increased.

4.2 Additional interpreters will be necessary for legislative and other important meetings of
the central and new regional authorities.

4.3 Even if Afrikaans and English remain the official languages of the central government
and certain regional authorities. interpreters will nevertheless be necessary owing to the
possible language preferences of future government persons.

4.4 Interpreters and interpretation facilities are essential in order to prevent dissatisfaction
owing to the unilingual operation of proceedings such as those at Cadesa and the subsequent
negotiations.

4.5 Simultaneous interpreters. i.e. interpreters who can interpret while the speaker is busy
speaking are required.  Only a few trained simultaneous interpreters are at present available.
Because simultaneous interpretation is exhausting, two interpreters have to relieve each other.
For the long sessions of a legislative body with two languages (A B and B A) four government
interpreters are required: for a legislative body with three languages (A-B.  B-A, A-C and C-
B) 12 interpreters are required.  If there are to be a total of six bodies with Afrikaans and
English and six with three languages for the first and second levels jointly 96 interpreters will
be required.

4.6 Because the sitting of a legislative body in effect only lasts for six months of the year.
the government interpreters could act as court interpreters, translators and language editors
during the remaining time.  Interpreters in the private sector could also be employed on a part-
time basis.

5. THE NEED FOR INTERPRETATION FACILITIES



5.1 The installation costs for a wired microphone system. a multi-channel recorder that can
be used for Hansard purposes and six sound-proof cubicles for interpreters at each meeting
hall, as well as maintenance expenses. are important expenses in this regard.

5. THE NEED FOR TRANSLATORS AND LANGUAGE EDITORS

6. 1 The 165 language practitioners under the present language dispensation could increase
by half (i.e. by 831 under the proposed dispensation.)

7. THE NEED FOR COMMUNICATIONS OFFICERS

7.1 Language services as such constitute about 50% of the functions of the present 60
communications officers.  For our purposes their number is therefore put at 30.

7.2 The increase in the number of official languages, the process of democratisation and
the emphasis on communication and the provision of information will increase the need for
communications services.  The need could increase by half [i.e. by 15].

8. THE NEED FOR LANGUAGE SUPPORT

8. 1 The African languages will not be able to function fully as official languages unless an
investment is made in the entitlement of these languages.

6.2 In addition to the proposed extension of the language services the following extensions
to the existing language provision will be necessary for the proposed new language plan to
succeed:

terminology services
language councils
language planning capability

9. THE NEED FOR TERMINOLOGY SERVICES

9. 1 The authorities will have to provide translation and interpretation services not only in
Afrikaans and English, but also in the African languages.

9.2 For these services dictionaries and lists of terms will be necessary.  In order to provide
these - especially in the African languages - two programmes are required that are closely
related:

(a) The creation of terms by special research teams for specific fields and the
standardisation of the terms by a body such as a language council;

(b) the co-ordination of the above-mentioned activities and the collection, systematisation,
comparison and making available of terms - the typical activities of a central terminology
service.



9.3 The extension of the existing services is therefore urgently necessary.  Three
terminologists per language is a minimum requirement.  For the 11 principal languages and a
management structure of roughly 4 persons this gives a total of 37 terminalogists.  A further
16 posts for terminologists should be added to the existing 19 posts in the National
Terminology Services.

10.        THE NEED FOR LANGUAGE COUNCILS

10.1 There should be a standardising body or language council for each of the 11 principal
languages.

10.2 This function is at present performed by the Taalkommissie of the SuidAfrikaanse
Akademie vir Wetenskap an Kuns for Afrikaans. by the English Academy of Southern Africa
for English, and by the ten language councils that have been established for the nine African
languages.

10.3 The duties and functions of the language councils for the African languages may be
summarised as follows:

* Final decision-making concerning orthographic matters:
* final decision-making concerning the determination of spelling rules and related matters
such as styling, punctuation, abbreviations, etc.:
* final decision-making concerning terminology and technical language:
* final decision-making concerning the spelling of place names in the self-governing
territory concerned;

ANNEXURE 2

DEFINITIONS

1. Official language

(i) Unesco defines an "official language" as a language that is used "in the business of
government - legislative, executive and judicial".

(ii) It is the language that is used in the administration of the country. in the courts of law
and in official business.  In multilingual countries there may be more than one official
language. and then official language is used rather than national language.  The Republic of
Singapore, for instance. has four official languages: English.  Malay.  Mandarin Chinese and
Tamil.

2. Country-wide official language: An official language that is recognised throughout the
country.

3. Regional official language: An official language that is recognised in a particular
region. i.e. a language that enjoys recognition in the constitution of a region of South Africa,
which is valid in that geographic area. and which is a working language of the territorial
authority, i.e. a language that is in daily use in the affairs of the territorial authority.



4. Mother tongue: Usually a first language that someone acquires because it is spoken in
the family or because it is the language of the country where he or she lives.  This expression
is sometimes synonymous with first language use.

See First Language.

5. First language: A language user's mother tongue or the language in which the speaker
feels at home/which the speaker can use most easily.

6. Majority language: A language that is spoken by the majority of the population of a
country or region. e.g. English in the USA.

7. Minority language: A language that is spoken by a group of people that constitute a
minority in a country or region. e.g. Italian in the USA.

8. Literacy: The ability to read and write a language.  The inability to read and write a
language is known as illiteracy.

9. Functional literacy refers to the ability to read and write a language adequately for the
purposes and activities that are normally necessary fo ' r literacy in adult life or in a person's
social position.  The inability to do so is known as functional illiteracy.  People who are
functionally illiterate are illiterate for all practical purposes.  They may be able to sign their
names and read simple notice-boards, but they cannot do much more.

10. Linguistic functions: By this is meant the uses of language in fields such as

religion
government
the administration of justice
radio and television
the arts
tertiary education
science
conversation
commerce
industry
recreation
school
writing

* the determination of literary standards:
* the selection and grading of general literature and books for use in secondary schools.
* recommendations to the Central Book Committee of the Department of Education and

Training concerning prescribed books in African languages for all examinations:
* encouraging the writing of books:
* setting standards for translation and interpretation:
* encouraging a sense of pride in one's own language and the use thereof in all fields.



10.4 One or two full-time persons are required per language council.

10.5 Financial assistance is necessary for matters such as the following in order to ensure
the essential development of South Africa's 11 principal languages:

Support for terminology projects, such as legal terminology;
support for deserving unilingual or multilingual technical dictionary
and other dictionary projects;
other language promotion activities, such as literary prizes;
support for an umbrella language council (should the 11 language councils so recommend).

11. THE NEED FOR LANGUAGE PLANNING

11.1 The designation of additional official languages is a complicated matter.  It is essential
that the authorities give careful consideration to matters  such as the following:

* The availability of the necessary staff with adequate language knowledge and skills to
serve the public in all the appropriate fields in that language/those languages - oral as well as
written:
* the cost attached to such a programme;
* the language demands and language attitudes of the population in question;
* the language policy and experience of neighbouring or umbrella regional and local
authorities and the state of the country's 11 principal languages.

11.2 Sustained research on language planning for the principal languages should be
undertaken in order to build up existing and new information in a central databank.
Information and advice could be supplied to the authorities from  this source.

IN CONCLUSION

The proposed Language Plan gives all South Africans more justiciable language rights.  It is
based. inter alia, on the generally accepted principles of accommodation and multilingualis ani-
creates the opportunity for all language groups to use their own languages at school and in
communications with the authorities.

SUBMISSION BY THE SOUTH AFRICAN ACADEMY OF SCIENCE AND ARTS IN
CONNECTION WITH THE ESTABLISHMENT OF A PAN SOUTH AFRICAN
LANGUAGE  BOARD

1. Proposal 1. That the Pan South African Language Board (hereinafter referred to as the
PASALAB should initially consist of one linguist per official language (i.e. 11 members). as
well as other experts (such as jurists and public servants) and representatives of interested
parties. e.g. politicians, educators, etc., and that the 11 linguists should constitute a majority.

2. Proposal 2. That the existing Language Boards for the African languages not be
tethered in their composition or activities by PASALAB.



3. Proposal 3. That the Pan South African Language Board have the following functions:
advising, formulating umbrella policies. planning. facilitating. evaluating and supervising, in
accordance with the ideals stated in section 3.(9) and subsections 3.(10)(a) and (b) of Chapter
1 of the Constitution of the RSA.

4. MOTIVATION for Proposal 1:

(a) The majority members of the PASALAB should be linguists, because it is a language
board.

(b) The Akademie considers it important that other experts and interested parties should
also be represented.

(c) The Akademie believes that the PASALAB would be too cumbersome if it were to
consist of more than one representative per language: hence 11 linguists.  However,
democracy between the languages should be undisputed. and therefore no less than one
representative per language.

(d) The necessary structures for the orderly handling of linguistic matters in the RSA
ought not to be established top-to-bottom - first of all PASALAB. then the national boards,
then specific individual language boards - because in that case these structures and their
decisions. will be undemocratic once more.  The necessary structures ought to come into
existence from grass roots level upwards.  Then these structures will be truly democratic.

The state can play an activating role to get the necessary structures in place, in cases where
they are not already in existence.

(a)    In Proposal 1 the word "initially" is used.  There are three reasons for this.

(i) Firstly. according to the Constitution, PASALAB also has the duty to look after the
"respected languages". such as German.  Greek and Gujarati - and "religious languages". such
as Hebrew and Sanskrit.

It ought to be left to PASALAB to decide how it can best fulfil this duty.  If this should mean
that the membership or structure of PASALAB has to be adjusted the legislature should allow
PASALAB this freedom of movement.

(ii) Secondly.  PASALAB has to take cognisance of linguistic and language related
matters such as literacy, the training of translators and interpreters. the administration of
justice. etc., etc.

It ought to be left to PASALAB to decide how it can handle these considerations in the most
effective way.  Again, if this should mean that the membership or structure of PASALAB must
be adjusted. the legislature should allow PASALAB this freedom of movement.

(iii) Thirdly,  PASALAB has to be relatively small, but not too small, in order to make for
really effective discussions and decision making.



iv) There will be much opposition and serious problems to find expert people to do the
necessary linguistic work if the eixsting Language Boards for the African languages are
summarily shut down.

5. MOTIVATION for Proposal 2:

(a) Without further substructures it will be impossible for PASALAB to pay the necessary
specialised attention to the large amount of diverse linguistic tasks that have to receive
continuous attention.

The possible good results of a Pan South African Language Board have to be pursued.
without losing the good that the language-specific working bodies have done and can do.

All the people of South Africa will benefit if we adhere to the idea of "cobbler, stick to your
last" at a work level.  An expert in one field of linguistics. e.g. Xitsonga place names. usually
does not have the necessary expertise in another field of linguistics. e.g. the selection of
relevant Sesotho prescribed books for senior school standards.

(b) A structural dispensation as presented in Proposals 1 and 2 will greatly facilitate fair
linguistic treatment for all the citizens of the RSA.

It will reduce the possibility of language conflicts in South Africa.

It will create the possibility for developing languages to carry into effect the individual wishes
of particular language communities. (a) according to their own insights, (b) with financial aid
from the government, and (c) with expert advice from non-mothertongue linguists.

(c) The existing Language Boards for the African languages do eminate from the apartheid
era. but, these Boards have been democratically elected - with representatives from different
universities, techn kons and teachers' training colleges.

(d) A large body of expertise has been established in these Language Boards.  We dare not
discard this expertise summarily.

 (e) The Language Boards for the African languages have done excellent work within their
restricted scope.  This scope has to be widened, e.g. with money and facilities.

(f) The Language Boards can function better. and they can empower the members of their
communities more effectively. if mechanisms for regular horizontal consultation between the
Languagd Boards were created.

(g) There are language and language-related spheres where central policy making, central
planning and central implementation will be more effective than decentralized policy making,
decentralized planning and decentralized implementation.  Cf. education for instance.

However, concerning most aspects of language acquisition, language corpusses and language
status, the final say must rest with the particular language communities themselves.  This
requires decentralized working localities. (See Appendix.)



It is an established fact that the various language communities feel differently about their own
languages.  It would in fact be to the DISEMPOWERMENT of, say, the Bavenda, if the other
20 members of PASALAB were able to veto the Tshivenda Language Board's decisions on
Tshivenda orthography.

MOTIVATION for Proposal 3:

(a) Advice to the government (at all levels?) has been built into the Constitution
(especially in sections (9) and subsections (10) as a function of the Pan South African
Language Board.

On the other hand PASALAB has to advise the bodies actually doing the work on the various
relevant languages.

(b) Language policy must be formulated for the South African languages in general and for
the individual languages specifically. regarding [i) language status, (ii) language acquisition
and (iii) language corpusses.  PASALAB must formulate the general policy.  The subordinate
bodies can formulate their own policies within this framework.

(c) Language planning must be done for the South African languages in general and for
the individual languages specifically. regarding [i) language status, (ii) language acquisition
and (iii) language corpusses.  Once again.  PASALAB must do the general planning, providing
a framework within which the subordinate bodies can do their own planning.

(d) Concerning facilitating: PASALAB ought to finance its various languagespecific
subordinate bodies, and should create the structures necessary for the optimal functioning of
these bodies.

Amongst those Language Boards interested. there can be regular horizontal consultation. e.g.
in the following spheres: (i) language policy and planning, (ii) literacy, (iii) languages in
education, (iv) the coining of terminology. (v) place names. (vi) corpus planning, etc., etc.

Some of these structures for horizontal consultation and co-operation are already in existence,
and are functioning well, e.g. the National Place Names Committee.

(e) Evaluating: From time to time the Pan South African Language Board will have to
evaluate its own effectiveness and standing. regarding its advice, its stipulated general
language policies, its general language planning and its facilitation.

(f) Concerning the supervisory function of PASALAB: Firstly PASALAB has to see so it
that subordinate bodies actually doing the work for the various languages, are in fact acting
within the overall guidelines formulated by PASALAB.

Secondly PASALAB has to ascertain that the language policies laid down by the present
Constitution. and the policies laid down by a future Constitution, are being implemented by
government at all levels.

About language policy, planning and implementation



1. Language policy must be formulated for the South African languages in general and for
the individual languages specifically. regarding (i) language status. (ii) language acquisition
and (iii) language corpusses.

2. Language planning must be done for the South African languages in general and for
the individual languages specifically regarding (i) language status. (ii) language acquisition and
(iii) language corpusses.

3. Implementation: In addition to language policy and planning for specific domains,
facussed attention has to be paid to the implementation of this policy and planning.

4. Ad 1 above: More about language policy:

4.1 Policy about language status

The 11 official South African languages at the national level (see 3(9) and 3(10)(a) and (b) of
the Constitution) have to be handled in a different way than the "respected languages" (see
3(10)(c) of the Constitution) and the religious languages" (see 3(10)(c) of the Constitution).

In principle all eleven official languages must have equal rights in the sense that all eleven
languages must be free to attain their full potential. taking into consideration the wishes of the
speakers of each individual language.

4.2 Policy about language acquisition

PASALAB has give attention to a policy about medium(s) of instruction schools, equal access
to training facilities, acquisition of literacy, language acquisition by adult education, and
certification.

4.2 Policy about language corpusses

PASALAB has to formulate a general policy for the planning of the corpusses of the different
languages of the PSA.

Part of such a policy could read:

(i) In principle the language community of every official South African language. every
"respected language" (see 3(10)(c) of the Constitution] and every "religious language" [see
3(10)(c) of the Constitution) equal rights to plan, to expand, to modernize and to establish the
lexicon. idioms and other means of expression [i.e. the language corpus] of their individual
languages, according to their own needs, for all walks of life.

(ii) The community of speakers of a specific language may, without interference by
government, may decide for themselves in which walks of life the corpus of this language
ought to be planned, expanded, modernized and established, and the government will support
this action financially and will act facilitatingly in this regard.



Working bodies of speakers of the languages themselves will implement this policy on
language corpusses within a general, all-encompassing developmental framework drawn up by
experts of these individual languages, with financial aid from the PASALAB.

5. Ad 2 above: More about language planning:

5.1 Planning of status

By "planning of status" we mean: planned arrangements for each of the different official,
"respected" and "religious" languages for various domains.

Amongst the domains for which arrangements have to be planned for the official languages
are:

(1) the government:

(a) internally [the communication of one department of government with other
departments: e.g. in Parliament; in government departments; in the armed forces. language
qualifications of civil servants];

(b) within without (the communication of the government with the public; e.g. government
forms. notices. laws and regulations);

(c) without within (the communication of the public with the government);

(d) the language position of second and third level governments vis a vis the central
government;

(2) the associated institutions, e.g. museums and research bodies;

(3) planning for language acquisition by school children and students: this includes
curriculum planning;

(4) planning for language acquisition by government employees;

(5) planning for language acquisition by the broad public.

5.3 Planning of language corpusses

Under CORPPUS PLANNING for each of the official South African languages - the
"respected languages" and the "religious languages" left aside for the moment - we include:

(1) the coining, standardization and establishment of terminology;

(2) the coining, standardization, changing and establishment of official place names in the
RSA;

(3) the orthographic rules of different languages;



(4) the standardization of the general lexicon, e.g. the incorporation and spelling of certain
lexical items in languages;

(5) the making of mona- and multilingual dictionaries and glossaries in different languages.

5. Ad 3 above: More about implementation of policy and planning

At least the following aspects of language policy and planning have to receive attention in
planning of implementation:

(1) With which means are these language plans going to be implemented?

(2) By which staff and with which physical facilities are these language plans going to be
implemented?

(3)    According to with time scale are these domain plans going to be implemented?

(4) In what kind of legal instruments must these language regulations be incorporated
(Constitution.  Bill of Human Rights. etc.)?

(5) Which linguistic human rights must be protected by law (e.g. individual and group
linguistic rights)?

(6)    What is the legal status of such laws and regulations?



23 February 1955

Requests regarding constitution

The Church Council of the Dutch Reformed Church, Potchefstroom, being the legal body representing the

Dutch Reformed congregation,

Potchefstroom, amicably requests you to include the following in the Constitution.

1. The right of every individual that his Gad in which he believes may not be blasphemed by fellow-

citizens or other groups.

2. The eight of a community or parent group that the schooling of their children will be in accordance

with the religious truths they confess according to the religious beliefs.

We make these requests as a christian community with the understanding that the same will apply to other

religious groups.

Ms M.E. Vorster

Scribe of the Church Council



FINAL (REVISED 11.5.95)

Proposed health clauses to be included in the new Constitution

9th May 1995

Prepared by:  Martin Hobdell, ANC Health Dept.,

Mohamed Jeebhay, SAHSSO.,

Leslie London, SAHSSO.,

Michael O'Brien, ANC Health Dept.,

Louis Reynolds, NPPHC.,

Ingrid Schoeman, SAMWU.

Enclosed please find a submission on health for the Theme Committee 4 considering

fundamental human rights in the new Constitution.

The submission is a joint submission made by the organisations listed as signatories on the first

page:

* The South African Health and Social Services Organisation (SAHSSO)

* The National Progressive Primary Health Care Network (NPPHC)

* The ANC Health Department

* The South African Municipal Workers Union (SAMWU)

Submissions emanate from the Western Cape branches of the listed organisations but have

been endorsed by the national office of SAHSSO.

Thank you for the opportunity to raise these critical issues in the drafting of the new

Constitution.

LESLIE LONDON

PREAMBLE

Before spelling out the proposed clauses it is necessary to answer three questions:

First, what is a working definition of health?

Second, why is health a fundamental human right?

Third, why does health need to be in the new Constitution?



What is a working definition of health?

The World Health Organization has defined health as: "... a state of complete physical, mental

and social well-being, and not merely the absence of disease or infirmity (it) is a fundamental

human right and the attainment of the highest possible level of health is a most important

world-wide social goal whose realization requires the action of many other social and

economic sectors in addition to the health sector".

Further, this same United Agency, has affirmed that: "... Governments have a responsibility for

the health of their people which can be fulfilled: only by the provision of adequate health and

social measures.  A main social target of governments, international organization and the

whole world community in the coming decades should be the attainment by all peoples of the

world by the year two thousand of a level of health that will permit them to lead a socially and

economically productive life.

Health is therefore a broad concept, which requires more than just access to a health service.

Why is health a fundamental human right?

Human rights must be distinguished from laws.  Clearly, as our apartheid past attests, laws can

exist in the absence of human rights.  Human rights came to be recognized in the late

eighteenth century as an assertion of a particular moral code and as an ethical framework on

which laws could be formulated.  Human rights possess two characteristics: They contain

universally recognizable and acceptable ethical and moral values and they also possess

emotional magnetism.

Health is clearly universally desirable and thus contains emotional magnetism, but, rightly or

wrongly, it also contains a universal ethical value; namely that of goodness.  To be healthy is

to be good.  Sadly, governments and certain people, who care for those who are sick, consider

ill people to be bad.  In consequence they treat those who are ill disrespectfully.  This happens

most frequently in respect of health workers in those societies where they are poorly trained.

Health therefore contains the two elements that characterise other fundamental human rights; a

universal recognizable ethical value, and emotional magnetism.

Why does health need to be in the new Constitution?



Previous governments, because they disregarded human rights, including health, enacted laws

that placed the majority of the country's population in situations, where their health was at

serious risk (e.g. in the home, in the work place and by neglecting and destroying the

environment).  In consequence the health statistics for the country today show that the

majority population has a very much higher disease burden to cope with.

By including health in the new constitution future governments will be prevented from

allowing this to continue.  Health will be raised on the political agenda and resources will be

allocated more democratically in relation to vulnerability and health needs.  It will therefore

assist in the process of building a new democratic society based on social justice.

It is also worth noting that internationally many progressive States have included clauses on

health in their constitutions.

Proposed Clauses for Inclusion

1. Health is a fundamental human right and the health of all the inhabitants of South

Africa constitutes a public good.  The state, legal persona, and individuals are under an

obligation to see to its preservation and restoration.

2. All people have an equal right to health care, however, vulnerable groups, (such as

children, pregnant and nursing women, disabled people, the elderly, and others with

special needs, as well as people living in conditions of poverty), should be accorded

special access to care and assistance.

3. The State shall establish the basic conditions for promotion, protection, treatment, and

rehabilitation of the health of people, recognizing the social and cultural diversity of

health care provision.

4. All people have the right to live and work in a healthy environment.  It is the State's

obligation to preserve, conserve, and recover the environment and the natural

resources of the country.

5. All people have a right to participate in all activities relevant to health and health care.

6. No one may be forced to undergo any particular health intervention except under the

provision of the law.  In no case shall the law violate the respect for the dignity,

religious and cultural beliefs of people.



7. All people have the right to emergency care for life-threatening conditions from the

nearest public or private health facility, irrespective of economic considerations or the

health scheme to which they belong.

8. The State has the responsibility to ensure the existence of programmes aimed at the

social and economic integration of disabled and handicapped persons.

9. All people have the right to be protected against hunger and the State shall promote

programmes to ensure adequate availability, and equitable access to food, food

producing resources, and the ability to acquire food.

10. All people have the right to social security consistent with their dignity and the

development of their skills and potential.

11. All people have the right to be treated with dignity and respect and the confidentiality

pertaining to any information obtained shall be respected.



ADDITIONAL SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY
BY THE

FINANCIAL AND FISCAL COMMISSION
JUNE 1995

Introduction

1. Several points contained in the Interim Constitution (Act 200 of 1993) have given rise to
debate and, to an extent, uncertainty during the deliberations of the Financial and Fiscal
Commission (FFC).  The aim of this document is to bring them to the attention of the
Constitutional Assembly for consideration during the drafting of the final Constitution. (The
section numbers in this document refer to the Interim Constitution).

Provincial share of revenue collected nationally

2. Section 155(1) states that "(a) province shall be entitled to an equitable share of revenue
collected nationally...". The phrase "collected nationally" is ambiguous.  It is interpreted by
the FFC to mean revenue collected at the national level, rather than revenue collected in the
nation as a whole.  Furthermore, revenue collected by the national tax administration on an
agency basis on behalf of a lower-tier government, which should be encouraged, is not
considered to be included.

3 The same phrase occurs in section 155(2) (a) and (b).  In contrast, section 155(2)(c) uses
the adjective "national" and section 199 (1)(b) the phrase "collected at national level".

4. Our view is that the term "collected at the national level" should be used consistently in all
these subsections.  It should preferably also be defined in a separate section to take the
aspects mentioned in paragraph 2. above into account.  One possibility is to include a
section, under the heading "financial definitions", at the beginning of chapter 12 which deals
with general financial affairs. (CF paragraph 13. below, which deals with the definition of
"tax").

5. Section 155(2) lists a number of components of an "equitable share" to which a province is
entitled.  The inclusion of specific taxes could have the disadvantage of being restrictive if
the importance of these taxes should change in future.  Presumably, they have been included
because they are important now, but they may not be as important in future decades,
possibly making constitutional amendments necessary and thus giving rise to constitutional
instability.

6. Specifying taxes for revenue sharing could also have the disadvantage of encouraging
national government to concentrate on raising revenue from the other taxes over which it



has exclusive control.  This has occurred in other countries.  For example, section 155(2)(a)
states that provinces are entitled to a share of the income tax on individuals collected
nationally.  If the national government should wish to increase its fiscal resources at the
expense of the provinces in future, but avoid increasing the overall tax burden, it could raise
company income tax rates relatively to personal income tax rates.  Such incentives to
introduce economic distortions for non-economic reasons, should be removed.

7. Interestingly, these arguments are probably neutralised by section 155(2) (c), which says
that provinces are entitled to other conditional or unconditional allocations and therefore in
effect says that revenue sharing should take all national revenue into consideration.  If this is
the case, however it is not necessary to specify the taxes listed in subsections (a), (b) and
(c). If the intention was that the provinces should have guaranteed access to major revenue
sources, leaving the percentages unspecified (correctly) removes the guarantees as
substantial revenue flows are not ensured. (See the discussion below in paragraph 9).  It
would be more elegant simply to state that provinces are entitled to an equitable share of
revenue collected at the national level.  Furthermore, section 155 (2) (c) deals with the issue
of grants whereas subsections (a) (b) and (c) deal with revenue sharing. (Subsection (d) is
discussed in the next paragraph.) Placing them together blurs this distinction.

8. Subsection 155(2) (d) also falls into a different category.  It does not refer to revenue
sharing on a percentage basis as in the previous subsections, but to the sharing of the tax on
an origin basis - the transfer duties collected nationally on properties situated within the
province concerned, must be returned to that province.  The provinces are not (by
implication) able to determine either tile tax base or the tax rate.  If this interpretation is
incorrect, it would make sense to assign transfer duties to either the provincial or local
governments, (by shifting section 155(2) (d) into section 156 (1)(B)), who would then
acquire greater fiscal independence.  As it is, the national government does not receive any
revenue from this source because all properties without exception fall within one of the
provinces and "any transfer duty" accrues to the province concerned.  Due to the difficulty
of finding suitable taxes for local governments, it may be advisable to assign transfer duties
to that level.

9. Section 155(3) states inter alia that the percentages for the revenue sharing referred to in
subsection (2) should be determined by an Act of Parliament "... in respect of the different
provinces..." after taking various factors into consideration.  Subsection (2A) says that this
Act must be passed by the National Assembly and Senate sitting separately.  The fact that
percentages in respect of the different provinces (i.e. the revenue sharing formula) are not
specified allows flexibility and is supported.  The requirement of consent from both houses
after hearing the recommendations of the FFC reflects a desire to achieve consensus, but is
premised on the Senate remaining a forum of provincial representatives.  If this does not
continue to be the case it may become superfluous.  An alternative mechanism for acquiring
provincial opinion will however then become necessary.

10. Section 155(4) states that a number of factors should be taken into consideration in
determining the "... conditional or unconditional allocations..." referred to in subsection



(2)(e).  Examples include fiscal performances, and efficiency of utilisation of revenue.
Some of these factors may prove difficult to apply, which could give rise to litigation.  A
more general formulation would therefore be more suitable.

11. Subsection 155 (4) currently only qualifies subsection (2)(e).  This is an anomaly as similar
factors should be taken into account with respect to the existing subsections (2) (a)(b) and
(c) as specified by Section 199 (2), which says that inter alia the provisions of section
155(4)(b) should be applied by the FFC in performing its functions.  This anomaly should be
removed.

12. In the light of this discussion an example of an amended section 155 is given below:

Provinces' share of revenue collected at the national level.

155 (1) A province shall be entitled to an equitable share of revenue collected at the national
level to enable it to provide services and to exercise and perform its powers and
functions;

(2) The equitable share of revenue referred to in subsection 1), shall be determined
reasonably by an Act of Parliament in respect of the different provinces and all
transfers to the provinces shall be effected expeditiously and without any deduction
therefrom;

(3) The Act referred to in subsection (2) shall be passed after taking into account the
national interest; the sufficiency of revenues of provincial governments to provide
reasonably comparable levels of public services at reasonably comparable levels of
taxation; and the recommendations of tile Financial and Fiscal Commission

(4) Section 59(2) and 60 shall not apply to an Act referred to in subsection (2), and
such an Act shall be passed by the National Assembly and the Senate sitting
separately.

Other Allocations to provinces by the national government.

155A (1) Besides the equitable share of revenue referred to in section 155, other conditional
or unconditional allocations may be made to a province out of national revenue.

(2) Allocations referred to in subsection (1) shall be fixed by an Act of Parliament after
taking into account the recommendations of the Financial and Fiscal Commission.

Levying of taxes by provinces

13. Section 156 (1) gives provinces the competence to raise taxes, levies and duties other than
income tax or value-added or other sales tax, and to impose surcharges on taxes.  The



distinction between taxes, levies and duties is not clear.  There may be legal and historical
distinctions, but in economics there is no difference between these three.  It therefore does
not make sense to restrict the imposition of surcharges to taxes only, unless "taxes" is
(correctly) taken to be a generic reference to "taxes, levies and surcharges", in which case it
is superfluous to make these distinctions.  The FFC is currently using this interpretation.
Nevertheless, because of the way these terms have been used in the past, it would be best to
state specifically that surcharges on taxes, levies and duties are allowed.  This could be done
by defining the term "tax" in chapter 12 of the Constitution so as to include the other terms.

14. Surcharges on some existing tax bases, administered by the national Department of Inland
Revenue to avoid duplication of administrative effort, may well become an important source
of provincial revenue.  The broadening of the competency to include levies and duties is
therefore essential.

15. Surcharges are for good reasons normally imposed on higher-tier (national) and not lower-
tier (local) taxes.  The present wording, however, makes both possible.  It should be
changed so as to restrict provincial surcharges to taxes (levies and duties) of the national
government.

16. The present wording does not make it clear whether the surcharges may be imposed on the
tax base or the tax charge and whether the surcharge rates are restricted in any way.
Efficient tax administration requires that tax bases be defined uniformly as much as possible.
Provision should be made for this to be done through national legislation.  It would also be
simpler to restrict provinces to flat rate surcharges upon national bases so as to avoid the
complexity of (progressive) surcharges being imposed on progressive tax charges, e.g. in
the case of personal income tax.  It should furthermore be made clear that provincial taxes
and surcharges may be raised within the province concerned (and not nationally).

17. The current prohibition of provincial income taxes and VAT is appropriate )because of the
administrative complexities they would entail) and must be retained.  Surcharges on
company income tax and VAT would be inappropriate for the same reasons.  As already
indicated above, however, surcharges on personal income tax may become an important
provincial revenue source in future.  The administrative difficulties in its case are less severe
than those of the other two and can be overcome satisfactorily on a pragmatic basis.  It
would therefore be wise to make this distinction in the Constitution.

18. The reference to "value added or other sales tax..." is not correct.  VAT is not a tax on
sales, but on value-added in the production process.  The bases of the two taxes are
different, but the Interim Constitution appears to equate them.  This should be corrected
even though it is probably appropriate that provincial general sales taxes should not be
added to the national VAT as the combination would place very heavy administrative
burdens upon business.  Furthermore, a distinction should be made between general retail
sales tax and specific sales taxes even though these are known as excises, duties or levies,



e.g. on the sale of fuel.  It may be feasible for provinces and local governments to raise
specific sales taxes.

19. In conclusion section 156 (1) (with the provisos momentarily ignored) could read as
follows:

(1) A provincial legislature shall be competent:

(a) to raise taxes, including inter alia levies and duties, in the province concerned other
than income tax, value-added tax and general sales tax; and

(b) to impose flat-rate surcharges in the province concerned on the bases, as defined in
national legislation, of national taxes, including inter alia levies and duties, other
than those of company income tax and value-added tax, provided that -

(Note: If the term "tax" is defined in chapter 12, as suggested in paragraph 13, the above
formulation could be simplified.)

20. The provisions in 156(1) (a) and (1A), namely that authorisation for provincial taxes and
surcharges must be contained in an Act of Parliament and passed by both houses separately
could be restrictive if they are interpreted to mean that parliamentary approval is needed
every time provincial legislation on taxes and surcharges is passed.  The wording in section
157 (1) (b) with respect to loans is broader and could be applied to Section 156 mutatis
mutandis .

For example, section 156(1)(a) could read:

(b) provided that it does so within the framework of norms and conditions prescribed
by an Act of Parliament passed after recommendations of the Financial and Fiscal
Commission relating, to the draft text of any such Act have been submitted to and
considered by Parliament.

21. Subsections 156(2) and (3) relating to the prohibition of taxes that detrimentally affect
commerce, etc., and the imposition of user charges, are supported in their present form.

Raising of loans by provinces

22. Section 157 specifies the conditions under which provinces may raise loans.  The
principles it contains are supported.  However, subsection (3) does not fit under the
heading for the section as a whole.  Section 157 deals with the raising of loans by
provinces; but subsection
(3) with guarantees for loans raised by other bodies, presumably local governments or
parastatals under the provincial authority.  A separate section would be more appropriate
(Cf. section 188 with respect to guarantees by national government).



23. It may also be wise to qualify the loans referred to in subsection 157 (3) as being those of
local governments (or parastatals) under the jurisdiction of the province concerned.

Subsection 157 (3) grants the FFC a quasi executive function in so far as the FFC must verify the
need for a provincial guarantee for each local government loan.  This could be restrictive and
consideration could be given to general legislation specifying conditions upon which guarantees
may be given.  The legislation should thereafter be administered by the executive, e.g. the Ministry
of Finance.  On the other hand, a time consuming procedure may have the beneficial consequence
of discouraging provincial guarantees, which should only be given under very strict conditions.

25. Subsection 157 (3) assumes that local government (and parastatal) loans comply with norms
against which their needs may be assessed.  Nevertheless in contrast to the case of
provincial loans, the Interim Constitution is virtually silent with respect to local government
loans.  This may be because capital markets are already accustomed to local government
loans.  It may, however, be wise to specify that guarantees may only be given for loans that
comply mutatis mutandis with the norms contained in the Acts referred to in section 157.
(cf. paragraph 30).  Alternatively, it could be stated that local government loans and
provincial government guarantees for such loans must comply with norms as specified in the
provincial constitutions of the relevant province.

Uniform provincial accounting practices

26. Section 159 provides for provincial revenue funds.  It is essential to establish uniform
accounting practices and definitions between the provinces so that meaningful analyses, e.g.
by the FFC, can be made.  It is also imperative for the efficient administration of the
provinces that the highest standards of accounting be established immediately.  Accordingly,
a third subsection should be included to establish this.  For example:

(3) Provincial reporting and accounting practices shall comply with the definitions and
standards specified in national legislation.

Local government taxes

27. Section 178(2) states that a local government shall be competent to levy property rates,
levies, fees, taxes and tariffs, subject to certain conditions.  The same terminological
problem arises as noted in paragraph 13.  The term "tax" should be used generically to
include inter alia rates, levies, fees and tariffs.

28. Finding sufficient revenue sources for local governments is a universal problem.  Local
governments should therefore be given the competence to impose surcharges on certain
suitable national and provincial taxes.  Examples are the national fuel levy and (provincial)
transfer duties, which can be identified locally fairly easily.  On the other hand the



imposition of local surcharges on company income tax and VAT should be specifically
prohibited, as in the case of the provinces. (Cf. paragraphs 17 & 19).  In addition, local
surcharges on personal income taxes would not be administratively feasible and should
consequently also be prohibited.

29. To give effect to this another subsection could be added to section 178, which could
possibly read as follows:

A local government shall be competent to impose flat-rate surcharges in its area of
jurisdiction on the bases, as defined in national or provincial legislation, of national
or provincial taxes (including inter alia levies and duties) other than those of
personal and company income tax and value-added tax.

Local government loans

30. As pointed out in paragraph 25, the Interim Constitution only refers to loans by local
governments in passing, cg in Section 199(1)(d).  The practice of their raising loans is,
however, firmly established and correctly based upon commercial practice.  Nevertheless,
consideration could be given to making section 157 mutatis mutandis applicable to local
government loans.

Uniform local government accounting practices

31. The need for uniform accounting practices was explained in paragraph 26.  To a large
degree these have already been established by the Institute of Municipal Treasurers and
Accountants.  Nevertheless, to ensure that the newly established local governments
comply with these, a fourth subsection should be added to section 178, for example:

(4) Local government reporting and accounting practices shall comply with the definitions,
norms and standards specified in national legislation.

Guarantees by national government

32. Section 188 is similar to subsection 157(3) in so far as it gives the FFC a quasi executive
function to approve guarantees for provincial or local government loans. (See paragraph
24 above).  The general approach to the FFC in the Interim Constitution is to regard it as
a technical, apolitical, non-executive body.  The requirements of section 188 are in
conflict with this approach.

33. The differences between the wording of section 188 and 157 (3) (in respect of provincial
guarantees) should be reconsidered.  As already mentioned, the former requires legislation



specifying norms and criteria for guarantees (besides those for loans); the latter merely
requires the FFC to establish "the need" for a guarantee. (Cf. paragraph 25)

The Financial and Fiscal Commission

34. (Some of the material in the following paragraphs was contained in submissions to the
Constitutional Assembly on 20 March 1995).

Sections 198 - 206 of the Interim Constitution describe the objectives and functioning of
the FFC.  Irrespective of the form that the political process will ultimately give to the
FFC, it is clear that an institution having the role of advising on equitable allocations to
the various governmental tiers, will be necessary.  This is also required by Constitutional
Principle XXVII. Regional disparities in income and levels of development in South
Africa are great.  Fiscal transfers are essential to diminish these disparities and therefore
some objective measure must be sought to determine them.  Because the national,
provincial and local governments are intimately involved, it is important to have the
services of an independent body to undertake this task.

35. Sections 198-199 give substance to this approach and should be retained.  Two small
amendments may nevertheless be desirable.  The first is to subsection 199(1)(c) where
reference is only made to provincial governments' raisins, of taxes, whereas section 178(2)
specifically includes local governments.  It should read for example:

(c) Taxes (including inter alia, levies, imposts, rates, duties, fees and tariffs) and
surcharges that a provincial or local government intends to levy.

Secondly, the cross-references contained in subsection 199(2) may have to be amended if
section 155 is changed.

36. The requirement of independence for the FFC suggests that the Commission should not
be made subordinate to any executive branch of government.  Section 199 of the Interim
Constitution which says that the FFC should make recommendations to the relevant
legislative authorities (as opposed to the executive), embodies this principle at present.
The same principle determines that the members of the FFC should be appointed by the
President and that the FFC is not part of the Public Service subject to ministerial
authority.  These principles must be retained in the final Constitution.

37. Section 200 makes provision for this in the Interim Constitution.  In this respect the
question has arisen whether the composition of the FFC should be different in the final
constitution.  As a general rule it is possible to say that the Commission should be smaller
rather than larger in terms of its membership for any given set of circumstances.  Whether
this means that the present members could be reduced will depend upon the interpretation
of constitutional principle XXVII.  It may for example be possible to have the provinces



represented by fewer (jointly nominated) members. Subsection 200 (11)(a), which
specifies that only the chairperson and deputy chairperson shall be full-time members, may
be too restrictive in future.  This restriction could be removed by having Subsection (a)
read shall be full-time members...".

38. Of paramount importance, however, is that the nature of the FFC not be changed.  It must
remain an independent impartial body.  For this reason the proposal of the Commission on
Provincial Government (CPG) on the composition of the FFC is not supported.  The CPG
suggests that the FFC could be expanded and divided into two chambers: a technical
committee and a plenary, with the latter acting as a negotiating forum.  This would
politicise the FFC and deprive it of its independence and impartiality.  This does not mean
that political interaction is unnecessary; but simply that it should take place outside of the
FFC.  The next two paragraphs outline possible channels and procedures.

39. A convenient channel to Parliament is the Joint Standing Committee on Finance of the
national Parliament.  It comprises members of the national Assembly and the Senate and
therefore represents both national and provincial interests.  Issues which affect a specific
province or a number of provinces only can be addressed in the Standing.  Committees on
Finance of those legislatures.

40. Because of the nature of intergovernmental relationships, communicating with the
respective legislatures through their standing committees is unlikely to be sufficient when
seen from a political perspective.  The division of the available government resources
between the national, provincial and local governments is of such major significance that it
requires debate and endorsement at the highest political level before approval is sought
from the national Parliament.  It would appear that a body similar to the
Intergovernmental Forum, consisting of the provincial premiers, the relevant national
ministers, and the two deputy presidents and representatives of organised local
government will be an appropriate forum to bring together national, provincial and local
political interests at the highest level.

Consideration should therefore be given to formalising the position of such a body in tile
constitution and using it as a conduit for FFC recommendations to the national parliament
on the overall division of fiscal resources.

41. Several additional points can be made.  The first is that provision could be made in the
Constitution for additional legislation that would contain further details on the functioning
of the FFC.  Being an ordinary law, this legislation could be amended as times and
circumstances demand without necessitating constitutional amendments.

Despite this, sufficient detail must be contained in the Constitution in order to provide
guarantees to the subnational governments that an objective independent body will
continue to exist.  If this approach is adopted, possibly by expanding section 206, much of
sections 201-205 could be removed from the Constitution.



42. A final point concerns the continuity of Commission membership.  The present Interim
Constitution provides for a term of office of two years for ordinary members.  As all the
members were appointed at the same time, this presents the possibility of all the ordinary
members being replaced at once.  This would clearly he detrimental to continuity;
provision should be made for staggering the introduction of new members.
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Further Submission by National Intelligence Agency and South African Secret
Service

1. Background

1.1 NIA and SASS have been requested to make a further submission as to why
in the next constitutional dispensation, the two departments should not be
subject to a Security Commission, the latter being the equivalent of the
Public Service Commission with regard to the security services.

1.2 There are in essence two objections against the civilian intelligence
organisations being subject to a Security Commission together with the
intelligence structures of the Police and Defence Force: the one based on
the administrative uniqueness of NIA and SASS, the other based on
considerations of security. Even is a Security Commission is to address
the differences between NIA and SASS on the one and the Police and
Defence Force on the other, the security considerations as indicated below,
will still remain. We may add that we view the functions of the envisaged
Security Commission against the background of section 210 of the present
Constitution (functions of the Public Service Commission).

2. Motivation

2.1 The uniqueness of the civilian intelligence services is illustrated by the fact
that they employ highly skilled persons ranging from, for example,



engineers to psychologists. Apart from the act of buying this expertise, it
also has to be retained. NIA and SASS spend large amounts of money on
training of certain specialist personnel. This makes them a valuable
"commodity" in the private sector. From a functional security point of view
it is undesirable for an intelligence organisation to constantly lose highly
trained and skilled people who are furthermore privy to sensitive
information.

2.2 It is sometimes necessary and in the national interest to obtain speedy
authoritative decisions regarding administrative and organisational matters
in NIA and SASS. We are concerned that being controlled by a Security
Commission implies that there will be delays in this regard.

2.3 Even in this age of openness, accountability and control the dictates of
valid security considerations cannot be ignored. There should not be a
duplication of institutions that will have access to information of a highly
confidential nature. The Security Commission, especially if it is to
administer uniformity in the security establishment, will not be able to
perform its functions without, form time to time, having access to highly
confidential informational on the identity, career, particulars and, last but
not least, the whereabouts of certain under cover workers of NIA and SASS.
The same applies to budgetary details and strength of personnel. Access
to this information will not be confined to the Commission as such, but
Commission staff will also be thus informed. Even if a Security
Commission is to recognize the difference mentioned above, security-
based objections against having a Commission being privy to certain
information will still apply. In terms of the National Strategic Intelligence
Act, 1994, the circumstances in which the SADF and SAPS may operation
are limited, while the line of function of NIA and SASS is of a covert nature
almost per definition.

2.4 Unlike the Police, members of NIA and SASS are not allowed to be
members of trade unions. this, together with other factors make it eve more
important that there should be a sound labour policy within the
organizations and that labour practises and grievances be properly
overseen and addressed. We foresee that the Inspector-General and, as far
as would be feasible, the parliamentary Oversight Committee should be
involved i this rather than a Security Commission.

2.5 Looking abroad it should be noted that the civilian intelligence
organisations in the United States, Australia, Germany, Britain, Canada,
Egypt and Zimbabwe are not subject to a public service commission nor a
security commission.

2.6 In conclusion we would like to return to our initial argument raised in our
fist written submission to the Committee. The career possibilities of NIA
and SASS members are limited as opposed to those of their Police and
Defence Force counterparts. Members of the Police and Defence Force
intelligence structures can move horizontally within their respective
organisations and perform functions in divisions other than those dealing



with intelligence work, Employees of NIA and SASS do not enjoy the same
horizontal scope and range of career opportunities within their own
organisations. Furthermore, employees o NIA and SASS do not have the
same scope as their colleagues in the Public Service, who can look at the
future with the expectation that a career in the Public Service may be
pursued in more than one department.

3. General

3.1 We have been asked to comment on the fact that one Inspector-General
would be acceptable to us while we are not prepared to share a Security
Commission with the two forces. If the sharing of one Inspector-General
and staff with the Police and Defence Force is going to involve a risk for
NIA and SASS (albeit a justified risk), this could hardly serve as justification
for a duplication of such risk by having a Security Commission while
alternative structures could be employed for more or less the same
purpose.

B: What I think the new constitution should say about this ...
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A.
1 ) Crime
2) Equal Education
3) Equal pay and equal jobs.
4) Child abuse
5) Abortion
6) Reshuffle the SAP's

B.

1) Ex-criminals showing interest should be given repetency chance.
2) Stop overflowing of foreigners
3) Legalise self-protection units
4) Job creation
5) People must help the government
6) Educate prisoners before release about the changes in the country.
7) No more categorising
8) Free and compulsory education up to std 10 university and college subsidised.
9) Child abusers be kept on island.
10) Legalise abortion
11) Low income people should have affordable housing
12) Prostitution should be abolished

Mudzweda Thsithiwa



THE RURAL FOUNDATION

25 July 1995

1. INTRODUCTION

1.1 The Rural Foundation is a non governmental organisation which is practically
concerned about the historically skewed distribution of resources which
disadvantage impoverished rural communities in respect of:

(i) The provision of basic social services.

(ii) The right of access to basic social services.

(iii) The right to information about developmental options and
opportunities.

(iv) Access to local authority and civil society institutions which can
enable them to leverage higher level public and civil society
institutions of governance.

1.2 The following characteristics of rural inhabitants have been highlighted by recent
research findings of the Project for Statistics on Living Standards and Development
(PSLD):

(a) The rural population accounts for 53,4% of the total population of the
country.

(b) 74,6% of the poor population in the country live in rural areas.

(c) 80,7% of the ultra-poor population in the country live in rural areas.

1.3 The face of rural South African has many diverse sides and is spread over vast areas
with limited social infrastructure and communication facilities.  This is a strong
complicating and costly variable to contend with in matters pertaining to rural
development.

1.4 It remains our firm belief that the very laudable principles of equality, equity and
democracy will be seriously compromised in practice if the urban bias so visibly
evident in the weighting of lobbying capacities, ability to leverage resource
allocations, differential access to information and capacity endowments are not
consciously counter-balanced.  Impoverished rural communities could so easily
remain marginalised outsiders despite the numerous acknowledgements that they
ought to be pre-eminent development actors in and beneficiaries of the RDP.

2. SOCIO-ECONOMIC RIGHTS:  SPHERES OF CONCERN

2.1 According to developmental principles enshrined in the Reconstruction and
Development Programme:
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(a) The development process should be demand driven.

(a) Beneficiary target groups should be active participants and partners during
every phrase of RDP-type programmes.

2.2 The right to information about such programme options and processes is an
essential prerequisite for the former to occur.  Access to such information is a
prime constraint encountered by impoverished rural communities.  It becomes
imperative to track and monitor the information flow and accessibility of the
information to impoverished rural communities.  In our experience there are many
rural inhabitants who do not know about the RDP.

2.3 The responsibility to ensure adequate and appropriate target reach in the above
respect is clearly a function of government in terms of resource allocations and
communications strategy but not necessarily in terms of execution and
implementation.

2.4 Equality in access to basic social services like health, schooling, housing, clean
water, electrification which should be equitably allocated is a basic right.  Fiscal and
technical transfers should be planned in such a manner that impoverished rural
communities do not become invisible consideration in the implementation of such
distributive strategies.

2.5 The plans and programmes of the various tiers of government should be constantly
monitored to guard against urban bias in allocative policies and strategies.

* Central government should provide broad policy guidelines and a
facilitative, enabling environment for equitable resource allocative strategies
which take comprehensive account of the service needs of impoverished
rural communities.

* Provincial governments should co-ordinate integrated developmental
strategies which take due cognisance of diversity in the respective
provinces but also accommodate the equity principle in respect of urban
and rural social services entitlements.

* Local governments should be entrusted with managing programme
implementation on the basic of equitable resource allocations in compliance
with the social entitlement approach with clearly defined entitlement criteria
and not on lobbying visibility.

2.6 Community based organisations and non-governmental organisation have
traditionally played an important role in channelling community aspirations and
addressing community needs.  The right of such organisations to an independent
existence with government support where required is a necessary condition for
reasons of:
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(a) Efficiency in service delivery.

(b) Transparency in governance of resource allocations and use.

(c) Legitimacy and credibility in the institutions of government.

(d) Democracy in the practice of government at all tiers.

(e) The establishment of a regime with plural accountability structures and
mechanisms.

2.7 The motivation to implement checks and balances at all levels of government to
guard against urban bias is based on the following two considerations:

(a) An entitlement approach in compliance with the principles of equity and
equality.

(b) Recognition of the fact that rural development is qualitatively different to
urban development and not simply an extension of the latter.  Financial and
marketing instruments, for example, are often fine tuned to urban needs,
agendas and paradigms.  These are, more often than not, inappropriate for
an inaccessible to impoverished rural inhabitants.  Rural development
necessitates a stronger integrative and multi-sectoral approach than is the
case with urban development precisely because of the high order of
resource deficits and spatial distances.

2.8 The intention of this submission is not to replace urban bias with rural bias.  It is
rather to create an environment where the rural-urban interface is strengthened
through ensuring more equitable balances in basic resource endowments.

2.9 The submissions in the above sections are in no way intended to simplify the
complex challenges involved in addressing the substantive issues highlighted.  Due
sensitivity to a multi-dimensional restructuring process which encompasses
institutional, procedural, philosophical (paradigmatic) and practical facets is
required.  Recognition of this in a bill of socio-economic rights would be a positive,
pro-active and long overdue starting point and set of referential principles.
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TO PROCESS ITSELF

The Constitution-making process is inherently undemocratic for the following
reasons:

a) The Constitutional principles were agreed beforehand behind the backs of
the masses in a deal with Imperialism. This was part of the attempt to
ensure capitalist rule.

b) The Constitutional court dealing with disputes over the Constitution is
presided over by judges who are not accountable to the working class.

c) The members of Constitutional Assembly are not directly accountable to
constituencies (of which they working class forms the majority), rather the
submissions are received from atomized voters and occasional groups.

The call for a truly democratic Constituent Assembly convened by the
organizations of the working class remains a valid one.

THE CONSTITUTION AND THE BILL OF RIGHTS ENTRENCHES CAPITALISM

It is only the threat of revolution by the working class in SA that forced the
necessity of a Constitution-drafting stage. It is only by the further mobilization of
the masses to overthrow capitalism that all our demands will be achieved.



Through the development of humanity through the centuries, society has become
divided into 2 main irreconcilable groups : the working and the capitalist class.
Capitalism is responsible for poverty and unemployment and the suffering of the
masses. The "New world order" stands as stark proof of this. Those who support
the exclusion of social and economic rights from the Bill of Rights stand for
further exploitation and oppression of the majority of the population. The Workers
International stands for the inclusion of social and economic rights and the Bill of
Rights but we have no illusions that this will mean fundamental change for the
working class. Generally any Constitution and Bill of Rights under capitalism is
hypocritical:

* Despite the UN Charter of Human Rights and the European Charter of the UN
and the Imperialists actively encourage the slaughter of the Bosnian masses by
Serb right wing forces.

* The USA was first to have a Bill of Rights yet it accommodated slavery.Even
today a fighter for freedom of expression journalist Mumia Abu Jamal, languishes
in the USA jail, framed on a trumped-up murder charge. He is due to be executed
by the racial capitalist state on 17th August 1995.

* The workers right to strike is meaningless if the bosses have the right to
lockout.

* Freedom to choose your place of residence is meaningless when the price of
most houses are beyond the majority of the working class.

* How can imbalances of the past be addressed when the private property clause
entrenches the bosses' right to exploit workers and pay slave wages; entrenches
the leaving most of the housing stock and construction industry in private hands
(banks and other monopolies) on a profit basis and not on the needs of the
masses - this lads to much vacant housing while there are millions of squatters.
This clause also prevents any meaningful land restitution on the same scale as
the force removals of the past. The of forced labour is meaningless when most
workers are paid slave wages.

* The right to adequate education is meaningless if after the first ten years of
schooling, higher education is reserved for those who can afford the exorbitant
fees. This excludes most of the working class.

*The right to adequate health care is meaningless if 70% of the funds in the health
sector are in private hands and used only on a profit-making basis.

We are   convinced that the Constitution and the Bill of Rights will serve the
interests of capitalism. Even if some progressive rights are put in the Bill of
Rights, these will remain on paper. We challenge the Constitutional Assembly to
prove us wrong and include the following in the Bill of Rights and to ensure they
are           carried out in a meaningful way:

* Exploitation and profiteering must be outlawed
* Economic activity must be based on the needs of the masses and not on profit



* Protection of bourgeois private property must be scrapped to free all the
resources to satisfy the needs of the population including full land restitution
* Workers should have the unrestricted right to strike on all social, economic and
political issues. There must be no right for employers to lockout.
* Workers should have the right to bear arms to defend against any attack on their
social, economic and political rights
*  Workers should have the right to adequate housing in areas of their choice
(Group areas must be dismantled - build new housing for the working class in the
"white" areas)
* Education should be free up to the highest level
* There should be free and adequate health care for all
* Immigrants\migrants should have equal rights with South Africans
* There should be no anti-democratic or anti-worker clauses in the Bills of Rights
* No rights should be suspended in a State of Emergency

We say to the masses that in order to achieve our demands we need to outlaw
capitalism here in SA and throughout the world. To achieve this the only way
forward is to join the revolutionary movement for the overthrowal of capitalist and
for the establishment of socialism.

B: What I think the new constitution should say about this ...
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South Africa's New Constitution is being written.

Make sure it contains your ideas - it is your democracy!!
Below is a guide for sending in your ideas.

Write down your ideas and fold the form on the dotted lines.
Post it as soon as possible

Your Name: S Mbwenzi, NEHAWU

Your Address: P O Box 10812, Johannesburg 2000

Contact Telephone Number: 011-3378516

Ideas/proposals/submissions

A: What my problems / issues / concerns are ...

INTRODUCTION

The ushering of a democratic transition on the 27th April 1994 was a milestone in
the historical development on our country, millions of South Africans whose
wishes and aspirations have been suppressed over centuries felt hope for the
first time that their interests and rights are going to be realised and upheld.

The globalisation of the economy has increased the prominence of the
international agencies with special emphasis and focus on such issues, workers,
rights, gender issues and emancipation of women, health, trade and environment
concerns. In fact these agencies are taking forward and practicalising some of the
conventions and recommendations which have been adopted by the international
organisations and agencies on human rights and socio-economic rights.

We believe that the government must rectify the United Nations Charter of
fundamental rights and convention of 151 of the International Labour
Organisations. Moreover we strongly believe that the following socio-economic
rights must be enshrined in our final constitution because o the significance in
improving the quality of life.

1. the right to work and have job security
2. the right to safe and healthy working conditions
3. the right to equal opportunity, regardless of sex, race, religion
4. the right to a minimum wage consistent with maintaining a decent standard

of living



5. the right to a limit on the number of hours worked in a week
6. the right to training education
7. the right to the provision of a minimum age for employment
8. the right to a reasonable standard of living on retirement
9. the right to organise and belong to a trade union
10. the right to information and to presentation at work
11. the right to withdraw labour

This is an interim submission. A final submission will be made during the
workshop. We wish to thank you most heartily for the opportunity.

B: What I think the new constitution should say about this ...



ABBREVIATED SUBMISSION TO CONSTITUTIONAL ASSEMBLY

PREAMBLE
The net result of any general election is manifested, in terms of the present constitution, by the
number of representatives a party has returned to Parliament.  Those representatives always
bear the responsibility of representing the interests of the people in accordance with the
principles and policies of the Party.

This document seeks to focus on the requirements and procedures for the selection of those
Party candidates as put forward by the Party itself.  Unless these party candidates, for the
general elections, are selected within the Party, by a competent democratic process, it follows
that the net effective result of the elections could be called into question.  The new
constitution must in the opinion of the writer deal thoroughly with this issue.

Requirements for Nomination

Eligibility for nomination as a candidate for Parliament is a fundamental aspect of the process.
It must be detailed on a thorough and clearly understood basis.

Eligibility must of course be open to all, irrespective of race, colour, gender or religion.
Consideration to be given to the following:

· Individuals who have a criminal record to the extent that they have been found
guilty in a South African Court of Law of serious criminal offence (excluding
so called political crimes) should not be eligible.

· Proven South African citizenship is a Sine Qua Non.

· Age of the individual must be defined and here we would suggest that 20 years
of age would be the minimum.

· Individuals with diagnosed, recognisable abnormalities of personality to the
extent that institutionalisation is found necessary by a medical tribunal, should
not be eligible.  A period of five years after rehabilitation/psychiatric treatment
should pertain before the individual is entitled to seek re nomination.

· A minimum standard of education must be called for.  Facility should be
provided within the Party, whereby those not being able to qualify by way of
meeting the minimum agreed educational standards would be given special
consideration.  A nominated candidate's approval committee made of senior
officials of the Department of Interior should be convened to give
consideration to the competence of these otherwise unqualified individuals.
This Committee being required to asses the verbal and literary skills of likely
candidates.  The essential necessity being that candidates should demonstrate
ability of being able to understand the written word of any one of the official
languages.  He or she should also be able to correspond meaningfully in an
official language without having to engage the assistance of an outside party.

Nomination Procedure



Given the candidate's compliance with the above requirements, attention must be
given to the implementation of the democratic, free and fair selection of candidates
within the Party structures.  The absence of the necessary Statutory surveillance
regarding the Party candidate selection procedure, together with verification,
legitimacy as to the basis of nomination of candidates could produce a serious flaw
in our constitution.  Nepotism, lack of due process, manipulation and favouritism
are some of the dangers that otherwise befall such selection procedures.  The
following criteria should therefore pertain with regard to the nomination of
candidates for election within the Party political organisational framework:

1 . Candidates must be nominated by signed, current paid-up, up members of a
political Party:

· For this to take place it is necessary to give proper scrutiny to the validity
of the Party membership records.

· Candidates must swear at nomination that they are prepared to be held
accountable to the people for their actions, decisions and points of view.

Candidates must be given an agreed constituency which they shall serve.  The
basis for the identification of such constituency can for instance be resolved on
a geographic or professional interest/activity basis.

2. Persons so nominated for election to Parliament must be made vulnerable to
the possibility of their nomination and election being withdrawn by the
Parliamentary Caucus should it be in the majority view of the constituency so
served that such member of parliament is not performing the best interests of
the people.

3. Specific facility and/or procedures for communication between the
Constituency and the people must be established and be seen to be used so as
to limit the possibility of a "communications gap" taking place between the
elected representative and his/her people.

4. Parliamentarians should risk dismissal if they repeatedly fail to faithfully pursue
the needs, queries and interests of those in their designated constituency.

5. Repeated acts of disloyalty, misconduct, insufficient attendance at party and
caucus meetings are elements that need to be dealt with, as part of the Code of
Discipline that need to be established to ensure democratic diligence.

CONCLUSION

Should such procedure or other similarly directed measures not be affected as a clear
requirement of our new constitution the "Gravy Train" can only continue to get larger and
more burdensome.  The people will hence become seriously disenchanted with our embryonic
democracy.



A.J. Anderson
PO Box 69007
BRYANSTON
GAUTENG



South African Prisoners Organisation for Human Rights (SAPOHR)
Johannesburg

MESSAGE: Receive our views pertaining to the restructuring of the Courts of SA.  Our
submission is based on the provincial setup of the New SA.

(1)
THE NUMBER OF COURTS IN SOUTH AFRICA ARE UNABLE TO DISPENSE A FASTER
QUALITY ADMINISTRATION OF JUSTICE AND THIS IS DUE TO THE FACT THAT THE
COURTS ARE INADEQUATE, JURISTS HAVE PILES OF CASES TO PREPARE
THOROUGHLY AND THE MANNER IN WHICH PEOPLE ARE ADMITTED INTO THE
LEGAL PROFESSION LEAVES MUST TOT BE DESIRED.  COURTS ADJOURN
PROCEEDINGS AFTER ADJOURNMENTS LEADING TO COMPLAINANTS LOSING HOPE
IN THEIR CASES THIS SUSPECTS BEING DISCHARGE.
THERE ARE TOO MANY CASES FOR THE FEW STRAINED COURTS THAT ARE FOUND IN
THE PEOPLES REPUBLIC OF SOUTH AFRICA.
I BELIEVE AND HOPE THAT IF THE PRESENT METHOD OF ADMITTING LEGAL
GRADUATES INTO THE PRACTICE IS REVIEWED, AND THE NUMBER OF COURTS IN
THE REPUBLIC ARE INCREASED, JUSTICE SHALL BE DISPENSED FASTER,
QUALITATIVELY AND PEOPLE SHALL BE GIVEN THEIR DUES.
BLACKS IN PARTICULAR WILL THEN VIEW THE LAW POSITIVELY AS A MEANS OF
SOCIAL ADMINISTRATION AND SHALL HAVE FAITH IN IT.

THE FOLLOWING ARE BUT RECOMMENDATIONS:

(A) SCHEMATIC PRESENTATION

CONSTITUTIONAL COURT - x 1

APPELLATE DIVISION x 1

PROVINCIAL DIVISION x 9

LOCAL DIVISIONS
(these should be proportionally to the number of LOCAL MUNICIPALITIES)

REGIONAL MAGISTRATES (one in every region)

DISTRICT MAGISTRATES (one in every district)

SMALL CLAIMS COURTS (one in every district)

CIRCUIT COURTS IN URGENT MATTERS OF PUBLIC CONCERN (whenever the need arises, eg
MR DUKE SENNE'S MURDER AT MOROKA POLICE STATION; such cases should last
maximum of 10 consecutive days without further adjournment, including weekends-DECISION AT
LEAST ON THE TENTH DAY.).

(1)CONSTITUTIONAL COURT
THIS SHOULD BE THE HIGHEST COURT OF THE LAND PERTAINING TO
CONSTITUTIONAL MATTERS.



ITS JURISDICTION SHOULD BE OVER ALL THE PROVINCES, INCLUDING THE
APPELLATE DIVISION.
IT SHOULD BE ABLE TO OVERRULE THE DECISIONS OF PARLIAMENT.
CAN MAKE LAW IN THE PROCESS.

NO ONE SHALL CHALLENGE THE DECISIONS OF THIS COURT, BE IT A
POLITICAL PARTY OR A SOCIAL GROUP. (however, everyone is free to make
comments as a matter of right in terms of ACT 200 OF 1993.)

(2)APPELLATE DIVISION
NO COMMENT ABOUT THIS DIVISION(other than to say it should remain the highest
court of appeal with the right of review and sit in BLOEMFONTEIN.

(3)PROVINCIAL DIVISIONS
THERE SHOULD BE NINE (9) OF THESE COURTS, ONE (1) IN EVERY PROVINCE.
SHOULD HAVE JURISDICTION IN ITS TERRITORIAL AREA.
SHOULD BE THE HIGHEST COURT OF THE PROVINCE.
SHOULD BE A COURT OF FIRST INSTANCE, APPEAL FROM LOWER COURTS AND
REVIEW.
SHOULD ALSO HEARS APPEALS FROM ONE JUDGE TO THE FULL BENCH.
APPEALS FROM THIS COURT TO THE AD.
SHOULD HAVE CONCURRENT JURISDICTION WITH THE LD.

(4)LOCAL DIVISION
THESE SHOULD HAVE CONCURRENT JURISDICTION WITH THE PD.  SHOULD BE
A COURT OF APPEAL AND REVIEW.
THE WLD SHOULD BE LEFT AS IT IS.
APPEALS FROM SINGLE JUDGE TO THE FULL BENCH.
APPEALS FROM THIS COURT TO THE PD.
THESE SHOULD BE INCREASED WITH EACH LOCAL MUNICIPAL AREAS
HAVING ONE.
THE PRESENT LD'S SHOULD BE SUSTAINED.

NOTE, THE DECISION OF A SINGLE JUDGE
DOESN’T CARRY THE SAME WEIGHT AS THAT OF
THE FULL BENCH.  THIS SHOULD BE THE CASE IN
EVERY DIVISION

HOPING THIS LITTLE INPUT WILL BE APPRECIATED BY YOUR GOOD OFFICE.

DIALE MATHAKGALA
(POLICY & PROJECTS OFFICER)



DEPARTMENT OF WELFARE
CHIEF DIRECTORATE.  POPULATION DEVELOPMENT
Pretoria

31 July 1995

SOCIO-ECONOMIC RIGHTS IN THE BILL OF RIGHTS

The Chief Directorate: Population Development (CDPD) endorses the socio-economic rights
recognised internationally as fundamental rights and as incorporated in documents such as the
Universal Declaration of Human Rights; the International Covenant on Economic, Social, and
Cultural Rights; and the European Charter.

Since South Africa committed itself to the International Conference on Population and
Development Programme (1994) it is also important to refer the Theme Committee to the
principles of this Programme of Action re human rights.

Chapter 11 of the Programme of Action of Cairo inter alia refers to the following rights related to
population and development.

The right to development is a universal an inalienable right and an integral part of fundamental
human rights and the human parson is the central subject of development. While development
facilitates the enjoyment of all human rights, the lack of development may not be invoked to justify
the abridgement of internationally recognized human rights.  The right to development must
be fulfilled so as to equitably meet the population development and environment needs of present
and future generations.
(Own underlining).

Reproductive health care programmes should provide the widest range of services without any
form of coercion. All couples and individuals have the basic right to decide freely and responsibly
the number and spacing of their children and to have the information, education and means to do
so.

Everyone has the right to education, which shall be directed to the full development of human
resources, and human dignity and potential, with particular attention to women and the girl child.
Education should be designed to strengthen respect for human rights and fundamental freedoms,
including those relating to population and development. (Own underlining).

According to the International Conference on Population and Development Programme of Action
(1994) governments should provide ongoing information about population related matters to the
public because all citizens have the right to be informed on issues which affect their lives.
Therefore information regarding population trends and the impact thereof should also be provided



and should be included in the new Constitution as it is stated in the Interim Constitution Section:
23.  This includes scientific interpretations of the implications of these trends.



DUTCH REFORMED CONGREGATION
WITBANK
PANORAMA

30 July 1995

NOTES TO THE CONSTITUTIONAL COMMITTEE

The views expounded herein is representative of the Witbank Presbytery of the Dutch Reformed
Church.  This presbytery consists of nine congregations with a total membership of
approximately 13 500 people.

While we realise that writing a constitution for a multicultural country such as South Africa is
an enormous, but also responsible task, we would like to bring to the attention of the committee
the following matters (some of which cannot be negotiated) that are very important to us as
professing Christians.

In terms of numbers, the vast majority of South Africans identify with some or other Christian
belief.  Therefore we would like to see that a constitution acknowledges this fact.  Thus we
insist on reference being made to the Almighty God in the preamble to the constitution.  As
Christians, our first responsibility remains obedience to God.  A constitution should therefore
not demand anything from us which compels us to violate the honour of God.

We would like to see the retention of legislation which restricts trade and economic activity on a
Sunday.  We realise that it is in the first place the responsibility of each individual Christian to
maintain and observe his religious duties on a Sunday himself, but the state also has a
responsibility to prevent exploitation in this regard.

Freedom of religion is an obvious matter which needs to be protected by the constitution.
Where the dogma of a religion causes, however, the focused injury of people on either a
physical or spiritual level, the constitution must ensure that such people are not able to continue
under the pretext of  "religion".

The constitution must ensure that good, affordable education of an acceptable standard is
provided to children and youths.  The Christian nature of education may not be affected by the
demands of any minority group.  Christian customs such as the opening of assemblies with
Scripture reading and prayer may not be forbidden in state schools.

The constitution must clearly spell out the powers and responsibilities of the state.  When
performing this task, the state must always comply with the demands of fairness and charity.
For the sake of order and justice wrongdoers must be punished appropriately, and those who in
accordance with the law protected.  Human life is a privilege which may be forfeited due to
careless behaviour.  Under certain circumstances the authority will have the power to punish
someone with death because of the particularly serious nature of an offence.  We ask that the
constitution also makes provision to this end.

At the same time the life of an unborn child must be treated with respect.  At no stage in the
child's development may his life be terminated, unless in exceptional cases of inevitability,  in the



light of the total pregnancy situation the mother's life is threatened in such a way that an
abortion has become unavoidable.  Abortion on demand is totally unacceptable to us.

We expect that a constitution take cognisance of married and family life as ordained by God,
and enable people to practise these relationships peacefully. marriages outside of these
boundaries e.g. between homosexual persons, are therefore unacceptable and may not be
allowed.  Based on the clear Biblical guidelines in this regard, the constitution should also not
provide special homosexual rights.

A constitution must protect people's right to work.  In addition there must be mechanisms
through which the exploitation of workers by employers can be prevented.  The judiciary must
be independent, impartial and accessible to all citizens.  Room must be left for different forms of
non-violent protest by any group which has already exhausted other methods to reach
reconciliation or agreement.

Practices aimed at greed, thereby clashing with God's charge of love for one's neighbour, must
be rejected.  It is our conviction that any form of lottery or gambling falls within this category,
and should accordingly be discontinued; if, however, it is to be allowed, then with strict and
responsible control.

We are also convinced that freedom of speech is an immensely important element of any
responsible society.  We do expect, nonetheless, that intentionally libelous and dishonouring
material should not be allowed.  For this reason pornography must preferably be viewed as
undesirable.

Rev.Mr. Andre Viljoen
Presbytery Commission: Doctrine and Actualities

13 June 1995

See addendum for text references not more than 2 or 3 texts per topic

1. SECULAR STATE

A constitution which is not based on the triune God, is inconsistent with the word of God.
Therefore we request this committee to seriously consider the inclusion of the triune God as
part of the constitution.

*** Free Religious practice

Text: 1 JN. 5:6-12
EX. 20:2,3
JOSH. 23:6-8



2. PORNOGRAPHY

In a new democratic South Africa it is each person's right to watch what he or she wants to or
does not want to.  We do not desire to look at any pornography exhibited in shops or televised
on TV.  We request you to subject this material to strict control measures. (E.g. special shops
where entry is controlled by strict age restrictions.)

Text: LAM. 1:8
HAB. 2:15,16
MT. 5:28 (Even the Koran strongly prohibits it)

3. SABBATHBREAKING AND CHRISTIAN HOLIDAYS

Sport and other recreation on Sunday.  Abolition of Ascension Day.

Text: ISA. 66:22,23
EZEK. 20:19,20
EX. 20:11

4. GAMBLING

Gambling is inconsistent with the word of God.  State lottery.

Text: ECCL. 5:9
2 TIM. 3:2
1 TIM. 6:10

5. ABORTION

How can you not sentence to death someone who kills someone else, and yet (as is the new
trend) sanction abortion?  This is contradictory.

SUMMARY

Statistics suggest for the year 2000 that 75% of our population will be youths below the age of
15.  We as adults can perhaps still take a view against e.g. gambling and pornography, but not a
youth below 15.  They are still young and innocent.  Protect our youth and give us a South
Africa in the year 2000 AD.

Rev.  Mr. A J LE ROUX (VDM)
p.p. DUTCH REFORMED CONGREGATION WITBANK PANORAMA

TEXTUAL REFERENCES



(ADDENDUM)

1. SECULAR STATE
1 JOHN 5:6-12

This is he that came by water and blood, even Jesus Christ; not by water only, but by water and
blood.  And it is the Spirit that beareth witness, because the Spirit is truth.

For there are three that bear record:
The Spirit, and the water, and the blood; and these three agree in one.

If we receive the witness of men, the witness of God is greater; for this is the witness of God
which he hath testified if his Son.

He that believeth in the Son of God hath the witness in himself; he that believeth not in God
hath made him a liar, because he believeth not the record that God gave of  his Son.

And this is the record, that God hath given to us eternal life, and this life is in his Son

He that hath the Son hath life; and he that hath not the Son of God hath not life.

EXODUS 20:2,3

I am the LORD thy God, who have brought thee out of the land of Egypt, out of the house of
bondage.

Thou shalt have no other gods before me.

JOSHUA 23:6-8
Be ye therefore very courageous to keep and to do all that is written in the book of the law of
Moses, that ye turn not aside therefrom to the right hand or to the left,

That ye come not among these nations, these that remain among you; neither make mention of
the name of their gods, nor cause to swear by them, neither serve them, nor bow yourselves
unto them.

But cleave unto the LORD your God, as ye have done unto this day.

2. PORNOGRAPHY

LAMENTATIONS 1:8

Jerusalem hath grievously sinned; therefore, she is removed.  All that honoured her,
despise her, because they have seen her nakedness.

HABAKKUK 2:15,16



Woe unto him that giveth his neighbour drink, that puttest thy wineskin to him, and
makest him drunk also, that thou mayest look on their nakedness.

Thou art filled with shame for glory; drink thou also, and let thy shame come upon thee;
the cup of the LORD’s right hand shall be turned unto thee, and shameful spewing shall
be on thy glory.

MATTHEW 5:28

But I say unto you that whosoever looketh on a woman to lust after her hath committed
adultery with her already in his heart.

3. SABBATHBREAKING AND CHRISTIAN HOLIDAYS

ISAIAH 66:22,23

For as the new heavens and the new earth, which I will make, shall remain before me,
saith the LORD, so shall your seed and your name remain.

And it shall come to pass that, from one new moon to another, and from one sabbath to
another, shall all flesh come to worship before me, saith the LORD.

EZEKIEL 20:19,20

I am the LORD, your God; walk in my statutes, and keep mine ordinances, and do them;

And hallow my sabbaths; and they shall be a sign between me and you, that ye may
know that I am the LORD, you God.

EXODUS 20:11

For in six days the LORD made heaven and earth, the sea, and all that in them is, and
rested the seventh day; wherefore, the LORD blessed the sabbath day, and hallowed it.

4. GAMBLING

ECCLESIASTES 5:10

He that loveth silver shall not be satisfied with silver, nor he that loveth abundance, with
increase; this is also vanity.

2 TIMOTHY 3:2

For men shall be lovers of their own selves, covetous, boasters, proud, blasphemers,
disobedient to parents, unthankful, unholy,

I TIMOTHY 6:10



For the love of money is the root of all evil, which, while some coveted after, they have
erred from the faith, and pierced themselves through with many sorrows.



WILDLIFE SOCIETY

16 February 1995

ENVIRONMENTAL CONSIDERATIONS : SOUTH AFRICAN CONSTITUTION

My Committee wishes me to make the following proposal:

That the Environment, in its proper, broadest sense, should be the umbrella under which all
other constitutional matters are gathered.

The reason for this is that the proper environment is vital for the well being of all South
Africans at all times.

Clean air, clean water and clean and healthy people and surroundings are necessary basics for
progress in all spheres of our society.

Once these basics, along with the rights of the individual, are entrenched, then other
considerations should follow.

Respect for all individuals (people as well as animals and plants) and caring for the earth are
paramount to the mission statement of the Wildlife Society of Southern Africa and should be
paramount for our Constitution too.

Thank you for the opportunity to comment.

L E Watt



E P Cripple Care Society

1 March 1995

We wish to point out that “Item 2.2” of the new proposed Constitution, makes no
reference to the “Physically Impaired”.  We feel that this is a vital omission, and ask
that this point be included in the new Constitution.

B J Blakeman (Mrs)



WRITTEN REPRESENTATIONS TO THE RURAL LOCAL GOVERNMENT SUMMIT
16 February 1995

Participants at the conference have understandably been requested that they should they not speak
for more than one minute during any particular discussion session, Given the time restraint, it
would not have been possible for the author to properly respond to the speakers who spoke in
yesterday's session and the author has accordingly decided to submit written representations to the
summit.

Local government in an urban context is neither a new nor complex phenomenon, The local
authority had and will continue to have the function of providing infrastructure and facilities and
delivering services and in return residents were and will continue to be required to pay for the
services provided.
Notwithstanding this and despite the existence of knowledgeable civic associations trying to keep
their relatively sophisticated "constituencies" informed, there is at this stage a fairly high degree of
ignorance in urban areas in respect of the purpose forthcoming local government elections.
However, what is important is that the role players driving the local government elections in urban
areas, namely central, provincial and transitional local government, civic associations and political
parties clearly understand the exact nature and role of local government in urban areas and
therefore these role players should be able to ensure that the entire urban populace is almost fully
informed prior to October 1 995.

In the rural areas there are a number of informal settlements whose inhabitants of are not governed
by a system of indigenous law.  Some of these communities may decide that the envisaged elected
local government, in addition to providing infrastructure and services, may have complete
responsibility in relationship to the ownership and use of the land on which the communities reside.
On the other hand, some of these communities may decide that they want, in terms of the proposed
Communal land Tenure Act, an Incorporated Communal Ownership Body ( ICOB ) to own their
land and may decide that the ICOB be solely responsible in respect of issues relating to the
occupation and use of the land.  In that case the respective roles of the elected local authority and
ICOB would have to be defined.  On yet the other hand certain communities may decide that the
ICOB should have responsibility for all matters including the envisaged statutory functions of local
government, in which case there will be no need for a separate elected local government in addition
to the ICOB.  Having regard to the proposed democratic nature of ICOB'S, can anyone seriously
take issue with communities wishing to adopt this option.

It is accordingly clear that even in respect of the most straight forward of rural communities,
namely the informal settlements which presently do not own the land on which they reside and



which have no existing indigenous leadership structures, the issue of local government is complex.
And the reason is simple - the role of leadership in rural areas extends beyond the provision of
infrastructure, facilities and services.

We now turn to the vast majority of rural communities, the members of which constitute the bulk
of the country's population, namely the communities which are wholly or partly governed in terms
of an indigenous legal system.  These communities are hereinafter referred to as indigenous
communities.

In considering indigenous communities one must bear in mind Constitutional principle XIII in
Schedule 4 of the Constitution which reads as follows:

"The institution, status and role of traditional leadership, according to indigenous law, shall be
recognised and protected in the Constitution.  Indigenous law, like common law, shall be
recognised and applied by the courts, subject to fundamental rights contained in the constitution
and to legislation dealing specifically therewith."

The issue of local government in relation to indigenous communities is so complex and multi
faceted that one wants to avoid an esoteric discourse.  The writer would rather focus on actual
indigenous communities for whom he acts.

The Ngema Umdeni in Wakkerstroom consists of the descendants of a single ancestor who was
granted land in the l9th century.  They successfully resisted forced removal from their ancestral land
during the mid 1980's and are the registered owners of substantial portions of fertile farming land.
On some of these portions of land there are legitimate tenants as well as illegal squatters,

According to their system of indigenous law all adult mate members of the Umdeni have equal say
in the decision making process.  The fact that woman do not have a say conflicts with the
constitution and the Umdeni is going to have to address this issue - indigenous legal systems like
any other legal systems are dynamic and can be changed without recourse to constitutional courts.



What role would an "elected local government,' play in respect of the Ngema Umdeni and their land
as they are farmers with no need for services.  Who would vote for such "elected local government"
- would it be members of the umdeni only or the umdeni and their lawful tenants or the umdeni, the
lawful tenants and squatters (whom the umdeni would like to be relocated to their own land)?
Would such "elected local government impinge on the on the rights of the Umdeni as registered
owner or interfere with their indigenous legal system?  Or should the Umdeni as constituted in
terms of its own indigenous legal system simply be officially recognized as the local government
and be vested with only those statutory local government obligations which are applicable to it ( for
example regulations relating to fire, fencing, etcetera) ?

The Bakubung Ba Ratheo at the Boons near Koster are an indigenous community which were
forcibly removed during the sixties and seventies and whose ancestral land at the Boons was
recently restored to them in terms of the restitution process.  Like many communities who were
relocated and subsequently fragmented, the original indigenous structures have not been retained in
their entirety and the members of the community themselves will have to decide what aspects of
their legal they wish to retain, The community will probably opt for an ICOB, the constitution of
which will almost certainly encompass aspects of its indigenous legal system while conforming with
principles of democracy and gender equality.

On what basis would the Bakubung have to participate in the October elections?  The constitution
of their ICOB would provide for all matters, including responsibility for those statutory functions
applicable to the community.

The Bahurutshe Ba Moilwa at Leeufontein near Zeerust was forcibly incorporated into the then
Bophuthatswana and embarked on a defiance campaign which resulted in the Bop Government
conducting a reign of terror against it.  It has an indigenous legal system which has been modified
to include participation by a civic association in the affairs of the community - it is again stressed
that indigenous legal systems are not cast in stone, It is entirely possible that the community will
wait to participate in rural government elections but, what Would be the precise role of the "elected
rural government" at Leeufontein?  What functions Will be retained by the indigenous leadership
structures?

The Bafokeng under Kgosi Lebone Molotlegi is an indigenous community which was subjected to
tremendous harassment during the reign of Mangope.  Unlike many other Southern African
indigenous communities, the tribe has not split over the centuries and it can as a single entity trace
the lineage of its Kgosana to the 12th century AD.  It is a large tribe owning large tracts of land and
there are more than one hundred Dikgosana.  As a result it has a well developed indigenous legal



system administered by the various indigenous structures.  Like other indigenous communities the
structures of the community almost certainly fall foul of the constitution and this issue will have to
be addressed.

The Bafokeng are self sufficient and have taken responsibility for their own water, electricity,
roads, schools, clinics etcetera.  Ordinary administrative decisions are taken by the statutory "tribal
authority" which in turn is answerable to the Council of Dikgosana.  The Djkgosana are in turn
answerable to their Kgoros.  Important decisions such as decisions relating to land and mining are
referred to the entire Council of Dikgosana while very important decisions are referred to a Pitso, a
general assembly of the community.

What role would an "elected local government" play in the Bafokeng Region? Who would vote?
Would the thousands of illegal squatters who need to be found alternative land vote?  Would
migrant workers employed by the mines vote?  What would be the functions of the "elected local
authority" on the one hand and the indigenous structures on the other hand.

There are no doubt numerous other issues which would need to be identified and resolved in
relation to rural communities.  A holistic strategy must be developed for rural areas which
will examine simultaneously the interlinking considerations Of land ownership and land use,
the role and constitutionally required transformation of Indigenous law and structures and
the need for non-indigenous democratic structures.

The Honourable Deputy Minister Moosa stated that virtually no expertise exists in his Department
in respect of rural communities, Having said that he then indicated that as far as he was concerned
the election of local government in rural areas in October was non-negotiable.  Greater arrogance
and recklessness is hard to conceive.  Rural communities deserve greater respect from Mr Moosa
and his urbanised colleagues and their urbanised support groups.  Such is their contempt for rural
communities that legislation for urban models of local government is presented as a basis for local
government in rural areas without any consideration of the ramifications.

THIS CONFERENCE SHOULD NOT BE ASKING GOVERNMENT TO GO BACK TO
THE DRAWING BOARD ON RURAL LOCAL GOVERNMENT FOR THE SIMPLE
REASON THAT GOVERNMENT NEVER WENT TO THE DRAWING BOARD IN THE
FIRST PLACE.  GOVERNMENT SHOULD BE INSTEAD URGED TO CREATE A NEW
GOVERNMENT STRUCTURE.  A NEW MINISTRY IF NECESSARY-TO EXAMINE
HOLISTICALLY RURAL COMMUNITIES AND THE ISSUES RELATING TO SUCH
COMMUNITIES.



If the government is concerned about speedy democratic feedback relating to the RDP, it could in
the meantime allow elections for advisory RDP forums in specified regions which would consult as
broadly as possible rural communities in their  region.

In the meantime, on what basis can indigenous leadership structures recommend participation -
participation for what ???  Not one person inside or outside Government has any idea how elected
local governments will operate in the rural areas.

What greatly concerns the author is that the summit clearly does not represent rural communities
and has been structured on the basis that rural elections must take place in October.  No meaningful
provision was made for indigenous communities to present from the panel a view regarding the role
of indigenous law and structures.  Legitimate questions from the floor relating to the role of
indigenous leaders have been met with some amusement.  Even Minister Hanekom almost chuckled
at the proposition that indigenous leaders should be Involved in land reform.  Are the very people
supposedly advancing the cause of rural communities being blinded by their "politically correct"
views of democracy.  It seems perverse that lip service is being paid to our indigenous culture at a
time when many countries are trying to enhance the role of such culture.

James Sutherland

Note: The author is an attorney who has over the years represented at least 1 5 rural communities
and is currently representing those mentioned, All of the communities were victims of apartheid and
almost without exception they have legitimate indigenous leadership structures.  The views
expressed are his own.



DOCTORS FOR LIFE

March 9, 1995

Re. THE HUMANITY AND PERSONHOOD OF THE UNBORN CHILD

Doctors For Life hereby submit the accompanying documents on the humanity and personhood
of the unborn child by Dr Dianne Nutwell Irving M.A. (The 20-page document being a
summary of the larger 400-page document).

In all decisions to be taken involving the life of the unborn child, it is of vital importance for the
Constitutional Assembly and Court to base their arguments and decisions on sound Science.
For this purpose you should draw on the evidence of experts in this field.  It is for this very
reason that we are submitting this document.  The document approaches the matter purely from
a scientific and philosophical point of view and no religious arguments are involved.  We
therefore demand that in all processes of decision making "the unborn child, from the point of
conception on, be reckoned as being simultaneously a human being and a human person".

We would also like to request to verbally present this document when the issue of Abortion will
be dealt with.  In such a case Doctors For Life have national and international scientists who
would assist in this as well as the author of the document.

We look forward to hearing from you.

R. A. VAN EEDEN

(President Doctors For Life)

THE HUMANITY OF THE
UNBORN CHILD

SUMMARY OF ARGUMENT

We support the position that there is now a scientific consensus that the life of every human
being begins at fertilisation.  This brief demonstrates that every human being is simultaneously



a human person from the moment of fertilisation.  No real valid scientific or philosophical
distinction can be made between a human being and a human person after fertilisation.
Arguments for "personhood" at various biological marker events during human embryogenesis
or after birth cannot be sustained either scientifically or philosophically.

ARGUMENT

We argue here that there is no distinction between a human being and a human person from
fertilisation on.  However, some argue that there is no human person present until the 2-cell, 5-6
day, 14 day, various brain-related ("rational attributes", or sentience), or early childhood stages
of human development - and therefore no Constitutional rights and protections are due until
those developmental stages.  We argue against such claims and for "personhood" at fertilisa-
tion, because the accurate scientific evidence and an objectively based philosophy demonstrate
this; whereas the arguments for "delayed personhood" are based on inaccurate science, and
theoretically, and empirically refutable, philosophical definitions.  The term "human being" is
coextensive with the term "human person" from fertilization on, and therefore a human being is
due constitutional rights and protections at fertilisation.

A. The Correct Science And A Realistic Philosophy Demonstrate No Distinction
Between A Human Being And a Human Person

Firstly, it is important to understand that our argument is based only on logic, science and
philosophy - not on religion or theology.

Secondly, it is critical to consider the logical outline and conclusions of the alternative
arguments.  It is claimed that certain (different) degrees of physiological development are the
physiological preconditions for the capacities of "rational attributes" or "sentience"- i.e., the
preconditions for "personhood".  But the specific humanly functioning, physiological
precondition for all such physiological preconditions is the functioning human zygote itself
formed at fertilisation.  Thus these arguments for "preconditions" fail.

Or it is claimed that a human person should be defined only in terms of the actual exercising of
either (1) "rational attributes", or of (2) "sentience", or brain integration.  However, empirically,
the exercise of either full "rational attributes", sentience or brain integration cannot take place
until years after birth; and some higher primates are more sentient than normal human infants or
young children.  Therefore many populations of human beings would not be persons, and this
would logically result in the denial of health care or other legal benefits and protections; or their
treatment as "animals", e.g., used in experimental medical research or religious sacrifices, or



unrestrictedly harvested for organs; or the infanticide of normal healthy human infants and
young children.  Such human populations would include: patients with Alzheimer's or
Parkinson's disease, multiple sclerosis, the mentally ill, the depressed, alcoholics, drug addicts,
the comatose, etc.

Given these critical logical precisions we will proceed with our argument.  Accurate scientific
evidence demonstrates unequivocally that the life of every human being begins at fertilisation.
Although fertilisation is a process, within that process there is a point in time and space when
an individual human being begins.  The "23" chromosomes of the sperm which are different
from the "23" chromosomes of the ovum combine during fertilisation to form a human zygote
with "46" chromosomes.  These chromosomes are qualitatively different from those of either
parent, and are the specific number characteristic of the human species[1] (and not simply of the
genus "animal").[2]

Immediately the human zygote produces specifically human proteins and enzymes;[3] no
genetic information is gained or lost; and this genetic information cascades throughout
embryogenesis.[4] Thus the human zygote ultimately directs, and is the cause of, virtually all of
the processes of human development after fertilisation, including:[5] molecular information,
methuylation, cell division, totopotency, differentiation, implantation, formation of the primitive
streak, nerve net and full brain integration - and all developmental and growth processes after
birth.  Physiologically there is no break or distinction during the entire continuum of human
development (even if there is twinning).  Therefore scientifically it is clear that the human
zygote formed at fertilisation is specifically and characteristically a new, real, existing,
individual human being.  Even if some human zygotes are spontaneously aborted, such external
circumstances do not change the internal "nature" of the human zygote as a human being.

[1] K. L. Moore, The Developing Human (Philadelphia: W.B. Saunders Co., 1982, 3rd

ed.), I4ff., B. Lewin, Genes III  (New York: John Wiley and Sons, 1987),24ff.

[2] Lewin (1987), ibid., 386-394. 401' A.E.H. Emery, Elements of Medical Genetics

(New York: Churchill Livingstone, 1993),93; A. Schniecke et al, "Introduction of the

human pro alpha 1 (I) collagen gene into pro lapha 1 (I)-deficient Mov-13 mouse cells

leads to formation of functional mouse-human hybrid type 1 collagen", Proceedings of

the National Academy of Science-USA 84:3 (Feb. 1987), 764-8.

[3] G. Kollias et al, “The human beta-globulin gene contains a downstream

developmental specific enhancer. "Nucleic Acids Research 15:14 (July 1987), 5739-47;



R. K. Humphries et al, "Transfer of human and murine globulin-gene sequences into

transgenic mice," American Journal of Human Genetics 37:2 (1985),295-310.

[4] Emery (1983), op. cit., 103., Mavilio et al, "Molecular mechanisms of human

hemoglobin switching: selective undemethylation and expression of globin genes in

embryonic, foetal and adult crythroblasts," Proceedings of the National Academy of

Sciences-USA 80:22 (1983), 690.

[5]   Lewin (1987), op. cit., 681; Finery (1983), op. cit., 93.

There must be a direct relationship between these scientific facts and any objectively based
philosophical definition of a "human being" if our philosophical concepts are to accurately
reflect reality.  Not all philosophical definitions are relative.  Some are empirically based; others
are not.  It is possible to have an objectively based philosophical definition of a “human being”
if a realistic method is employed.

A realist philosophy begins its deliberations and grounds its concepts and definitions on this
accurate science, and checks back to it to determine their truth or falsity.[6] If the concepts and
definitions correlate with the scientific evidence, then they are true; if not then they are false.
Philosophical definitions use terms which reflect the "nature" of a thing, determined empirically
by observing the specific and characteristic kinds of actions and functions a thing performs.
This is the obvious reasoning principle behind any basic scientific research: function follows
form.[7] Sodium burns orange, cobalt bums blue - bacteria can only be grown on specific culture
medium.  Birds can fly, but human beings and gorillas cannot; giraffes can produce "giraffe"
proteins, enzymes and embryos; but corn stalks or human beings cannot.  This is how things are
scientifically categorized into natural kinds.

[6] G. Klubertanz, Introduction to the Philosophy of Being (New York: Appleton-

Century-Crofs, 1963); E. Gilson, Being and Some Philosophers (Toronto: Pontifical

Institute of Mediaeval Studies, 1949); D. lrving, "Science, philosophy, theology-and

altruism: the chorismos and the zygon" in H. May, M. Streignitz, P. Hefner (eds.),

Loccumer Protokolle (Rehburg-Loccum: Evangelische Akademic Loccum, 1992); Irving,

"Scientific and philosophical expertise; an evaluation of the arguments on

'personhood"', Linacre Quarterly 60:1 (Feb. 1993), 21-22; Irving, "The impact of

scientific 'misinformation' on other fields; philosophy, theology, biomedical ethics, public

policy", Accountability in Research 2:4 (April 1993), 244-249.

[7]   Lewin (1987), op. cit., 11-13, 30; Emery (1983), op. cit., 101-103.



Applying this principle, a realist draws from the accurate embryological information to explain
and determine what has taken place, and if and when a human being exists.  It concludes
philosophically from the above scientific facts that at fertilisation a substantial change (i.e., a
change in "natures") has taken place.  Before fertilisation, only a sperm and an ovum exist,
which each contain only "23" chromosomes.  They cannot produce specifically human enzymes
or proteins or functionally develop into a human zygote or human being even if implanted singly
in the womb.  They must first recombine.  After fertilisation a different "nature" exists - i.e., a
human being, and subsequently there is only accidental change (i.e., only a change in growth
and development).[8] The human zygote now contains "46" chromosomes, produces specifically
human enzymes and proteins, tissues and organs, and does not gain or lose any genetic
information.  Only human growth and development take place - and only through the agency of
the genetic and other information ultimately contained in the original human zygote.  Thus at
fertilisation the matter is "appropriately formed"[9] - it is humanly formed and it is functioning
and acting humanly.  Philosophically we conclude, then, that a human being exists after
fertilisation.

We can also conclude philosophically that the human zygote possesses the potency [10]

(capacity) to direct its own continuous development.  This potency is possessed by an already
existing individual human being.  Therefore, the human zygote is not a "possible" or "potential"
human being or human person - i.e., one that does not yet exist - but an already existing and
functioning human being with a potency to develop itself further.

[8] H. B. Veatch, Aristotle: A Contemporary Approach (Indiana: Indiana University

Press, 1974), Chap. 2,3; G. Klubertanz, The Philosophy of Human Nature (New York:

Appleton-Century Crofts, 1953, 124ff).

[9] Klubertanz (1953), ibid., 312; B. Ashley, "A critique of the theory of delayed

hominization", in D.G. McCarthy and A. S Moracrewski (eds.), An Ethical Evaluation of

Fetal Experimentation: An Interdisciplinary Study (St.  Louis: Pope John Center, 1976),

113-133.

[10] Aristotle, in R. McKeon (ed.), The Basic Works of Aristotle (New York: Random

House, 1941), "Metaphysica" (Book Theta) 9.1.10461-9.8.105b, .p.826-831; T.

Aquinas, On Being and Essence, A. Mauer (trans.) (Toronto: The Pontifical
Institute of Mediaeval Studies, 1983), 58, 62-63.



But is it a human "person"?  Just as the law does not distinguish between a human being and a
human person, neither does a realist philosophy.  There is no philosophical distinction between
a human being and a human person, because the terms are co-extensive.[11] The definition of a
human being includes the entire complex concrete being including the characteristic
"vegetative" and "sensitive" powers, and the "rational" power of thinking and choosing as well
as the human body.  Thus there are no real "splits" among the human powers, nor between
those powers and the body.  If there are no splits, the entire human being- including all of his or
her powers - must be present simultaneously when the human being begins, at fertilisation.

The human zygote (or embryo or fetus) not only possesses the real and presently existing
capacity of a human being; it is also exercising that capacity by acting in a human - i.e., a
"rational" - way.  This is confirmed once again by the accurate scientific evidence.  If there
were only "vegetative" powers present at fertilisation, the human zygote would not "know" how
to direct the formation of specifically human enzymes and proteins - only “vegetative" ones.  If
there were only "sensitive" or "animal" powers present the human zygote would not "know"
how to direct the formation of specifically human tissues and organs only "animal" ones.
However, scientifically we observe that specifically human proteins and enzymes, tissues and
organs are produced from fertilisation on.

[11] K. Doran, "Person - a key concept for ethics," Linacre Quarterly 56:4 (1989),39;

Aristotle, De Anima, in MeKeon(1941),op. cit., 1.4.411b, 14-18 and 24-28, p. 554; T.

Aquinas, Summa Theologica, Fathers of the English Dominican

Provence(trans.),(Westminster, MD: Christian Classics, 1981), v. 1,I.a.q.29,a.1, ans.,

ad.  2,3,4, p. 156; R. Barry, "Self -consciousness and personhood", Linacre Quarterly

46:2 (1979).

If the human being is scientifically demonstrated to be present at fertilisation; and if specifically
human products and organs are formed from fertilisation on; and if a human being is
realistically defined inclusive of all of its powers (which cannot be split from each other or from
the body): then all of these powers must be present when the human being is present - at
fertilisation - including the "rational" power of thinking and choosing.

Thus there is no scientific or philosophical distinction between a human being and a human
person.  A human being who is simultaneously a human person is present at fertilisation, and
acting humanly.  Since every human being is constitutionally due his or her rights and
protections, and since the life of every human being begins at fertilisation, then every human
being is due those rights and protections from fertilisation on - including the unborn child.



B. Arguments for "Delayed Foetal Personhood" Are Based On Inaccurate Science

Some are currently arguing that "personhood" is only a “social construct",[12] or that even
though there is a human being present at fertilisation, there is no human person present until
some later biological "marker event" during the continuum of human embryological develop-
ment.  These writers make a real distinction between a human being and a human person - and
only human persons are due social, ethical or legal rights and protections.  The main purpose of
this section is to point out the serious scientific discrepancies in the science used in these
"delayed foetal personhood" debates. [13]

[12] J.A. Robertson, "Extracorporeal embryos and the abortion debate", Journal of

Contemporary Health Law and Policy 2:53 (1986), 53-70.

Different conclusions about "personhood" follow from different sets of scientific evidence.
Their arguments are as follows:

Some argue that the early human embryo is only a "blob" a lump of the mother's tissues, and not
a human being.  Others, e.g., Suarez [14], claim that a human person begins only at the 2-cell
stage, with the completion of the genetic input of the program "man".  However, the human
embryo is not a "blob" or a piece of the mother's tissues.  The mixture of chromosomes in the
human embryo is unique for that single embryo and different from those in either the mother or
the father.  The human embryo is a human being - as verified by placing it under a microscope
and counting the number of chromosomes - i.e., "46".  Finally, at fertilisation the completion of
the genetic input has already taken place at the one-cell human zygote stage.

[13]See, e.g., D. Irving, Philosophical and Scientific Analysis of the Nature of  the Early

Human Embryo (Doctoral Dissertation, Washington, D.C.: Georgetown University,

1991), see summaries pp. 23, 53, 59, 70, 82, 114, 131, 145, 169, 205, 245, 247, 259;

C.W. Kischer, "Human development and reconsideration of ensoulment", Linacre

Quarterly 60:1 (Feb. 1993), 57-63; J. J. Carberry and D.W. Kmiec, "Now law denies

science" Human Life Review 18:4 (1992), 105; A. Fisher, "Individuogenesis and a

recent book by Fr.  Norman Ford", Anthropoles 2 (1991),199ff., W.E. May, "Zygotes,

embryos, and persons”, Ethics and medics, Part I  16:10 (Oct. 1991); B. Ashley,

"Delayed hominization: Catholic theological perspectives," The Interaction of Catholic

Bioethics and Secular Society, R.E. Smith (ed.) (Braintree, MA: The Pope John Center,

1992), 163-180; A. Regan, "The human an conceptus and personhood", Studia Moralis

30 (1992), 97-127; P. McCullagh, The Foetus As Transplant Donor: Scientific, Social

and Ethical Perspectives (New York: John Wiley and Sons, 1987); A.A. Howespian,



“Who or what are we?", Review of Metaphysics 45 (March 1992),483-502.  G. Grisez,

"When do people begin?", Proceedings of the American Catholic Philosophical

Association 63 (1990), 26-47.

[14] A. Suarez, "Hydatidifoorm moles and teratomas confirm the human identity of the

preimplantation embryo, “Journal of Medicine and Philosophy 15 (1990); 627-635.

Bedate and Cefalo [15] argue that the human zygote is not a person; it is not specifically human
and does not contain "information" about differentiation.  It only contains enough genetic
information to proceed through the blastocyst stage.  After that, differentiation and the other
processes of embryogenesis depend on molecular information from the mother, "information"
not present in the zygote.  Also, the developing embryo can give rise to biological entities
which are not human beings, i.e., hydatidiform moles and teratomas.  But empirically we know
that the human zygote is specially human and does contain and control all of the genetic
information of all of the processes of embryogenesis, including differentiation and those pro-
cesses past the blastocyst stage.  Considerable scientific evidence has already been noted
demonstrating that specifically human enzymes and proteins are produced after fertilisation.  It
has also been demonstrated precisely that differentiation is caused by the genetic information in
the developing embryo and not by the mother.[16]  Even molecular information arising within
the embryo is determined ultimately by the genetic information in the one-cell zygote (by means
of its "genetic information cascade").  Molecular information from the mother is only
selectively used by the embryo.  Such molecular information does not change the very nature of
the human zygote.  Finally, hydatidiform moles and teratomas do not arise from genetically
normal embryos,[17] but from abnormal entities (usually- caused by dispermy or parthenogenic
eggs; parthenogenesis in humans has never been reported [18] which are not, therefore,
genetically normal human beings to begin with.

McCormick and Grobstein [19] claim that “personhood" ("ensoulment”) cannot take place until
about 14 days.  Before then there is only a genetic individual (a "potential" person); after, there
is also a developmental individual - i.e., a real human person.  After fertilisation the human
zygote undergoes equal divisions; after the third division the aggregate contains 8 cells "loosely
connected".  These cells are totipotent (each can produce a complete adult human being), so
they are not developmentally single - and therefore, not a person.  Before 14 days there is only
a "pre-embryo" (a "non-person").  That is, at the 5-6 day stage, development does not primarily
involve formation of the embryo and its parts [i.e., the inner blastocyst layer of cells].  After
birth all of the cells from the trophoblast layer are discarded as the placenta, etc.  The
presence of this non-essential trophoblast layer of cells indicates that the 5-6 days "pre-embryo"
is not yet developmentally single, and therefore not a person.  Also, individuality is not present



before 14 days because: a) if two eight-cell stages of different parentage are fused, a single
adult is produced, and; b) until 14 days and the formation of the primitive streak twinning can
take place by division of the inner cell mass.  After 14 days twinning cannot take place and the
organism is finally "developmentally" single (and therefore a person).  Finally, a developmental
individual is not present until a single body axis (primitive streak) has begun to form, near the
end of the second post-fertilisation week when implantation is under way.

[15] C. Bedate and R.Cefalo, “The zygote: to be or not be a person”, Journal of

Medicine and Philosophy 14:6 (1989), 641; see also, Thomas J. Bole, III "Metaphysical

accounts of the zygote as a person and the veto power of facts", Journal of Medicine

and Philosophy 14 (1989), 647-653; also Bole, "Zygotes, souls, substances, and

persons", Journal of Medicine and Philosophy 15 (1990). 637-652.

[16] H. Holtzer, J. Biekl and B. Holtzer, "Induction-dependent and lineage-dependent

models for cell-diversification are mutually exclusive," Progress in Clinical Biological

Research 175 (1985), 3-11; Mavilio et al (1983), op. cit., 664-8; C. Hart et al.,

"Homeobox gene complex on mouse chromosome II: molecular cloning, expression in

imbryogenesis, and homology to a human homeo box locus", Cell 43:1, (1985), 9-18.

[17] A.E. Szulmann, U. Surti, "The syndromes of hydatidiform mole.  I. Cytogenic and

morphologic correlations", American Journal of Obstetrics and Gynecology 131 (1978),

665-671; M.S.E. Wimmers, J. V. Van der Merwe, "Chromosome studies on early

(usually caused by dispermy or parthenogenic eggs; parthenogenesis in humans has

never been reported (18) ) human embryos fertilised in vitro," Human Reproduction 7

(1988), 894-900. Text of Footnote

[18] Moore 1982, op. cit., 32.

[19] Richard McCormick, S. J., "Who or what is the preembryo?", Kennedy Institute of

Ethics Journal 1:1 (1991),1.

However, empirically we know that the cells do not divide equally, but unequally.  Also,
totipotency is scientifically far more complicated that depicted.  E.g., these cells do not each
contain the same potential as each other or as the zygote.  Totipotency is normal, and actually
coded for by the genetic information in the human zygote.  These cells are totipotent because
certain genes have not yet been silenced by methylation (and other processes) - not because of
the reverse claim, i.e., the cells "don't know how many individuals to be yet”.[20]



And we know that the cells of the trophoblast layer are not "non-embryonic"; all of these cells
are not discarded into the later embryo as the primordium of the primitive gut.  The allantois is
represented in the adult human being as a fibrous cord, the median umbilical ligament extending
from the apex of the urinary bladder to the umbilicus.  The allantois is also involved with early
blood formation.  The primitive blood cells are derived mainly from the epithelial cells of blood
vessels in the yolk sac and the allantois.[21] Thus the pre-embryo is both a "genetic" and a
"developmental" individual.

But recombination is not used in this context; it is associated with the crossing over of the male
and female genes during the meiotic division of fertilisation itself.  A chimera and mosaic are
caused by non-disjunction of the chromosomes - not by either "fusion" or by "recombination".
And these latter two situations can only arise before the 3-cell stage, not at the 8-cell stage.  A
mosaic is formed by cells of the same genetic origin, not by different parentage.  A chimera can
be formed from cells of different parentage, but this takes place at the zygotic stage, not at the
8-cell stage.[22]

[20] J. Lejeune, testimony in Davis v. Davis, Circuit Court for Blount County, State of

Tennessee at Maryville, Tennessee, 1989; Kischer(1993),op.cit., 58-59.

[21] Moore (1982), p. 33, 62-63, 68, 111 acid 127; W. J. Larsen.  Human

Embryology (New York: Churchill Livingstone, 1993), 19, 37-40.

[22] Emery(1983),op.cit., 57, 83-85.

Also, monozygotic twinning can take place after 14 days. [23] As Kischer notes, their depiction
of "multiplicity" and "individuality" is scientifically simplistic.  "Individuality" is determined in
many cases before 14 days; 30% of monozygote twinning occurs at the 2-cell to 8-cell stages -
and not by division of the inner mass; multiplicity of birth from dizygotic origin appears to be
familial (i.e., genetic); factors determining monozygotic twinning are not known; and
multiplicity beyond twinning may include a combination of dizygotic and monozygotic-derived
embryos. [24] Too much emphasis has been placed on twinning.  If it occurs (either from
mechanical or natural means), it only signifies that one individual has given way to two
individuals.  The individuality of the latter in no way diminishes the reality of the individuality
of the former.  Finally, implantation does not start at the end of the second week post-
fertilisation, but between 5-6 days.  The beginning of the formation of the primitive streak is
between 15-19 days, disappearing by the end of the fourth week. [25]



The extent of the inaccurate science used by McCormick and Grobstein (and others) has been
puzzling to many embryologists.  C. Ward Kischer, a prominent embryologist, remarks that
McCormick's new moral status (or lack thereof) of the so-called "pre-embryo" is derived from
Grobstein, whose "new embryological sates" are "simply not true".  He argues that the
"scientific data" they use has been highly selected and leaves out the majority of other. relevant
data:

[23] K. Dawson, "Segmentation and moral status", in P. Singer et al, Embryo

Experimentation (New York: Cambridge University Press, 1990); see also, Moore

(1982),133.

[24] Kischer(1993),op.cit., 58-59.

[25] Moore(1982),op.cit., 53, 56; Kischer(1993),op.cit., 59.

It is not a question as to whether science can or cannot decide the question of personhood.
Science is not interested in deciding personhood.  However, if the socio-legal status of
personhood cannot be decided without invoking what is known scientifically, then the whole of
scientific data should be used and not arbitrarily selected bits and pieces of data.  (emphasis in
the original)

... Human embryology is now in danger of being rewritten as a stratagem statement of current
socio-legal, but also of late, even theological, issues.  Unless the errors are corrected now, we
will be in danger of entering a protracted period of false concepts concerning our own
development.[26] (emphasis added).

In sum, McCormick and Grobstein's distinction between a genetic individual (a "non-person")
and a developmental individual (a "person"), as well as their claims about a socalled "pre-
embryo" cannot be scientifically sustained.  The scientifically inaccurate term "pre-embryo"
ought to be excised from the bioethics and legal literature.

-Ford [27] argues for "personhood" at 14 days.  Before that there are only "groups of cells", a
"potential" person, or a "biological individual".  Until the blastocyst stage, the cells have not
been fully differentiated, which takes place after the formation of the primitive streak (when no
twinning can occur).  But scientifically we know that full differentiation is not completed until
early adulthood' [28] certainly it is not completed by the 14-15 day stage.  Finally, twinning can
take place after 14 days.



-Wallace[29] argues for "delayed foetal personhood" by setting up a series of analogies.  Each
of the "succeeding souls" can be described, he claims, in terms of the "mature" nature of the
individuals of its species (e.g., a mature plant, a mature animal, and the a mature human
species).  If these descriptions are transferred to his model of human embryogenis - or "delayed
foetal personhood" - we should then consider each of these natures as "transient" natures which
successively evolve until the "rational" nature (or "soul") is "infused" and "personhood" is
finally attained.  The "rational soul" cannot be "infused" until the "matter" is appropriately
organized - at about 3 months, and it is the "rational soul" which makes the organism specifi-
cally human and which directs and organizes the matter as human.

[26] Kischer (1993), op. cit., 57-63.

[27] N. Ford, When Did I Begin? (New York: Cambridge University Press, 1988),

137,156.

[28] Moore (1982), op. cit., 1.

[29] W.A. Wallace, "Nature and human nature as the norm in medical ethics,", in E.D.

Pellegrino, J. Langan and J.C. Harvey, (eds.), Catholic Perspectives on Medical Morals

(Dordrecht: Kluwer Academic Publishing, 1989) 23-53.

But, empirically we know there is no such thing as two kinds of natures of one and the same
specific kind of thing.  There are not both "transient” and "mature" natures of a plant, an animal
or a human being.  An acorn is genetically an oak- albeit a tiny one.  The analogy is empirically
invalid.  Also, if the "rational" human nature which is "infused" about 3 months as Wallace
claims, is actually descriptive of a "mature" human nature, is it true then that a 3 month fetus is
actually a mature human being - and acts and functions as one?

Finally, the matter is "appropriately organized" by the end of fertilisation, when empirically
there is already a human being with "46" chromosomes.  Immediately specifically human
enzymes and proteins are produced (not tomato or frog enzymes); all of the information for
cleavage, differentiation, implantation, etc. is already present; by 3 months specifically human
functions, reactions, tissues and organ formations have already taken place (empirically the
formation of cabbages or giraffe tissues and organs has not taken place).  There is no
biological need for a "rational soul" to be infused to make it something it already is, i.e.,
specifically human and directing human formations.  This has already been done by something
back at the zygote stage.  The very concept of "delayed foetal personhood" is untenable.



- Some argue [30] for various "marker events" of "personhood" from about 8 weeks to birth or
early childhood (brain criteria, i.e., "rational attributes:, or sentience - i.e., the ability to feel
pain).  Thus "personhood" is determined by the appearance of the nerve net, cortex or
integration of the brain as a whole, etc.  These physical structures are the physiological
precondition for the capacity for either sentience, or for "rational attributes" (e.g., self-
consciousness, autonomy, loving, willing, interacting with one's environment, etc.); or they
signal the actual exercising of those capacities.

However, the advocates for the definition of a human person only in terms of either "rational
attributes", or only in terms of sentience, are using definitions with very specific philosophical
presuppositions: generally Cartesian, rationalist or empiricist.  These presuppositions contain
quite serious theoretical difficulties precluding them from realistically being used in these
"personhood" debates (see Section C).

The scientific evidence for these claims is empirically vague, scientifically controversial, and
only "posited" as theories.  Many scientists criticize that there is a reading into the scientific
evidence more than is physiologically or conceptually possible.  E.g., Jones [31] argues that
there is no scientific evidence which demonstrates the correlation of "consciousness" and the
organizing of the nervous system.  Scientifically there is no valid parallel, he argues, between
"brain death" and "brain birds".  "Brain death" is the gradual or rapid cessation of the functions
of a brain; "brain birth" is the very gradual acquisition of a function of developing neural
system (which is not a brain).  There are no neurological reasons, he states, for concluding that
an incapacity for consciousness becomes a capacity for consciousness once this point is past.
The nervous system of the 8-week foetus is quite different from that of the 8 month foetus or 2
year old child.  Thus it is impossible, he argues, to recognize a distinct point of transition from a
"non-brain" to a "brain", or from a non-functioning nervous system to a functioning one.
Therefore, Jones concludes, it is impossible to recognize a distinct point of transition from a
“non-person” to a "person".  To echo the above comments by Kischer, a different Jones has
remarked:

The reproductive biologist cannot assign moral status to the sperm or the egg or the
fertilised egg or any of the subsequent products that may result from this fusion... The
reproductive biologist can help, how ever, by assuring that other scientists or those who
wish to assert a moral status, and use a biological term or concept to do so, know what
they are talking about.[32] (emphasis added)

[30] E.g., D.D. Jones, "Brain birth and personal identity", Journal of Medical Ethics 15:4

(1989), 173-178; H.-M. Sass, "Brain life and brain death; a proposal for normative



agreement", Journal of Medicine and Philosophy 14 (1989),45-59; C.A. Tauer,

"Personhood and human embryos and foetuses", Journal of Medicine and Philosophy

10 (1985), 253-266; M. Lockwood, "Wamock versus Powell (and Harradine); when

does potentiality count?", Bioethics 3:5 (1988), 187-213; Clifford Grobstein, "The early

development of human embryos", Journal of Medicine and Philosophy 10 (1985), 213-

236; M. V. Bennett, "Personhood from a neuroscientific perspective", in Doerr et al,

Abortion Rights and Foetal "Personhood" (Long Beach; Cresline Press, 1989).

[31] Jones (1989), ibid., 178

[32] H.W. Jones and C. Schroder, "The process of human fertilisation:

implications for moral status", Fertility and Sterility 48:2 (August 1987), 192.

Therefore none of these arguments for "delayed personhood" at various biological "marker
events" during human embryogenesis are scientifically valid.  Every one of them is grounded on
inaccurate or misapplied science.  Thus they have failed to prove any real valid scientific
distinction between a human being and a human person.

C. Arguments for "Delayed Foetal Personhood" Are Based On Historically
Inaccurate Or Refutable Philosophical Presuppositions

Many of these arguments for "delayed foetal personhood" also incorporate philosophical claims
which are historically inaccurate.  The extent of the inaccuracies and the impact they could have
in this case, as well as in the formulation of public policy, requires at least they be briefly
identified.  Different conclusions about "personhood" follow from different philosophical
definitions of a human being or a human person.  For further detailed research, referenced are
provided.[33]

Most historical inaccuracies concern the theories of some of the major figures in the history of
philosophy.  Philosophers such as Plato, Aristotle, the scholastics, Aquinas and Descartes are
misinterpreted, conflated, or mixed together indiscriminately.  The internal contradiction within
Aristotle or Aquinas of a "succession of souls" with their mainstream metaphysics of being is
not even acknowledged.  The two philosophies are often basically equated, with no awareness
of their inherent differences.  Both are sometimes conflated with scholasticism.  Their theories
of act and potency are constantly depicted incorrectly (often the source of the contemporary
misuse of the terms “potential” or "possible" human being or person) as are their theories of
being, human being, human "soul", and natural law.  No mention is made of the severe
chorismos or “separation” problems of Plato's or Descartes' mind/body split nor of the



destructive consequences of these theoretical problems on their definitions of a human person
or scientific theories.  Part of Aristotle's metaphysics is virtually grafted onto Englehardt's
"metaphysics".  Descartes' purely immaterial rational attributes are mixed invalidly with a
Lockean materialistic theory of sentience, theoretically negating any conclusions.  This is not a
question of "interpretations" or of "translations" - but simply the misrepresentation of
acknowledged historical fact.  All of these historical inaccuracies and theoretical contradictions
in the premises become embedded in the conclusions of the arguments, determining the
definition of "person" as well as the choice of biological markers which a writer selects for
"delayed foetal personhood".

[33] For a detailed study see D. N. Irving, Philosophical and Scientific Analysis of the

Nature of the Early Human Embryo, (doctoral dissertation, Georgetown University,

Department of Philosophy, Washington, D.C., 1991 (especially the summaries on pp.

23, 53, 59, 70, 82, 114, 131, 145, 169, 205, 247, 259; as well as Chapter Five, and

Appendices A and B).

Also, historically, there are a number of different "schools" of philosophy, which developed
over the centuries, and which often came to different and contradictory philosophical con-
clusions about reality.  Each "school" defined "being" differently, and therefore each defined a
human being differently.[34] We are all heirs of this legacy - no matter what our academic
"field" is.[35]

Some schools (e.g., Plato, many scholastics and Descartes),[36]argue a human being is defined
as at least two substances - e.g., "soul" (or mind), and body - existing independently of each
other.  The major chronic theoretical problem with these dualistic definitions is that therefore
there is a mind/body split; thus absolutely no interaction is explainable or actually possible
between these two separate substances - i.e., between the immaterial "Mind" and the separated
material "Body" (its physiological substrate.)]

[34] E. Gilson (1963), op. cit., esp.  Chap. 1; K. Doran (1989), op. cit., 38-49.

[35] A.C. Crombie, Medieval and Early Modern Science (New York: Doubleday Anchor

Books, 1959), 10; D. Allen, Philosophy For Understanding Theology (Atlanta: John

Knox Press, 1985).

[36] G. Vlastos, Plato: A Collection of Critical Essay (Indiana: University of Notre Dame

Press, 1978); Jowett, The Dialogues of Plato (New York: Random House, 1937); Rene

Descartes, Meditations on First Philosophy, in J. Cottingham et al (trans.), The



Philosophical Writings of Descaries (New York Press Syndicate of the University of

Cambridge, 1984), 2nd Med., 12; for typical discussions of the theoretical problems of

Cartesians, rationalists and empiricists, sec: L.J. Eslick, "The material substrate in

Plato", in E. McMullin, (ed.), The Concept of Matter in Greek and Medieval Philosophy

(Indiana: University of Notre Dame Press, 1963); C. Fox, Locke and the Scriblerians:

Identity and Consciousness in Early Eighteenth-Century Britain (Los Angeles:

University of California Press, 1989); G. Meilander, Challenging the Limits of Dualism

(University Park, PA; Pennsylvania State University Press, 1987); F. Wilhelmson, Man's

Knowledge of Reality (New Jersey: Prentice-Hall, Inc., 1956); F. Copleston, A History of

Philosophy (New York: Image Books, Vols. 1-9, 1962); E. Gilson (1963), op. cit.; N.

Kemp-Smith, A Commentary to Kant's "Critique of Pure Reason" (London: The

Macmillan Press Ltd., 1979), xxxiv, xlii, xliv.

Some schools (e.g., rationalist) define a human being as only one of the two above "Cartesian"
substances - e.g., Reason (or mind).  As noted, if "personhood" is defined only in terms of
"rational attributes:, then the following list of human beings are not persons: e.g., the mentally
ill, Alzheimer's and Parkinsonian patients, stroke victims, comatose and persistent vegetative
state patients, drug addicts, drunks, alcoholics.  Since empirically self-consciousness,
autonomy, etc. are not actually present until early childhood [37], they must (and do) also argue
for the permissibility of the infanticide of perfectly normal human infants.  This rationalistic
position has been generally articulated in the literature by writers such as Engelhardt and
Tooley, who argue for the permissibility of infanticide.[38]

Some schools (e.g., empiricists) define a human being as only one of the other two "Cartesian"
substances - e.g., Body or matter.  This position is often used in the current literature to argue
that some higher primates are persons, and some human beings are not persons.  If one is
arguing that a "human person" is defined only in terms of sentience or the physical integration
or functioning of the brain, then one will also have to argue for the permissibility of infanticide,
because empirically full integration and sentience is also not completed until several years after
birth.

[37] Moore(1982),op.cit., 1.

[38] H.T. Engelhardt, The Foundation of Bioethics (New York; Oxford University Press,

1985), iii; M. Tooley, "Abortion and Infanticide," in The Rights and Wrongs of abortion,

M. Cohen et al (ed.) (New Jersey: Princeton University Press, 1974), 59 and 64.



This is, indeed, the conclusion of writers such as Kuhse, Wells and Peter Singer.[39] Nothing
that he agrees with Bentham's description of infanticide as "of nature not to give the slightest
inquietude to the most timid imagination", Singer states:

If the foetus does not have the same claim to life as a person, it appears that the new-born
baby does not either, and the life of a new-born baby is of less value than the life of a pig, a
dog, or a chimpanzee. (emphasis added). [40]

Singer continues that we should put aside feelings based on the smallness, helplessness or -
sometimes - cute appearances of human infants, and then we can see that the grounds for not
killing persons do not apply to new-born infants.[41] We must consider the logical
consequences of incorporating into law these rationalist and empiricist arguments which
logically must conclude that many adult human beings are not persons and that the infanticide
of perfectly normal human infants and children is permissible or consonant with the
Constitution or acceptable public policy.

If the very theoretical structure of an argument is undermined by the use of inaccurate science
and blatantly indefensible and objectively refuted, problematic philosophical presuppositions,
then the conclusions of these arguments should not be persuasive or accepted.

[39] P. Singer and H.Kuhse, “The ethics of embryo research”, Law, Medicine and

Health Care 14:13-14 (1987); Kuhse and Singer, "For sometimes letting and helping-

die", Law, Medicine and Health Care3:40(1986),149-153; Kuhse and Singer, Should

The Baby Live?  The Problem of Handicapped Infants (Oxford University Press, 1985),

138.

[40] P. Singer, “Taking life: abortion”, in PracticaI Ethics (London: Cambridge

University Press, 1981), 122-123.T

 [41] Ibid., 123-124.



DIKWANKWETLA PARTY OF SOUTH AFRICA

BILL OF RIGHTS

1. LANGUAGE, CULTURE AND SYMBOLS

1.1 Since South Africa is a pluralist society, social and ethnic pluralism must be protected. 
National, linguistic, cultural, native identities, practices and tradition must be protected and
promoted by the constitution.  The principle of eleven official languages must be upheld in
order to accommodate the multi cultural character of South African society.  In a province
where one group is predominant, the language and culture of that group must enjoy first
preference of our country's rich heritage but people should still strive towards common
ideals.  The state shall protect and encourage the use of languages other than the
predominant one.  Nothing in the constitution shall prohibit the use of any other language
as a medium of instruction and communication in private schools or in schools subsidised
or financed by the State.

1.2 The Constitution shall recognise and protect the application of traditional or cultural rules
and practices to accommodate regional attachments such as national differences.  To
achieve this, the constitution must provide for a direct representation of Traditional Leaders
in all levels of government.  Some elements of democracy could be introduced through the
election by colleges and council of chiefs.

1.3 The coat of arms, the flag and the anthem of the Republic of South Africa shall be
determined by a law adopted by a two-thirds majority of the Assembly.

2. EDUCATION

2.1 Constitution shall enshrine the right of all citizens to receive basic education and
professional training.  State shall determine the period and the minimum educational
requirements for compulsory education.  The issue of free and compulsory education
should be revisited.

2.2 Any governmental or public schools should be decentralised and controlled on the local
level.  Technikons, Universities and schools of professional education shall be autonomous.
 Teachers' Training Colleges should be given the status of tertiary institutions like
technikons and universities.  They should not be seen as more expensive and more glorified
extended high schools.

3. FREEDOM OF RELIGION, BELIEF AND OPINION

3.1 Constitution shall allow freedom of worship in order to accommodate multi-religious
nature of our society.  Every citizen should have the right to profess and promote his/her
religion or belief, and to establish institutions and organise activities for this purpose.

3.2 The constitution should restrict the state from taking any action supporting or endorsing
any particular religious belief or confession or conditioning the exercise of religious
freedoms to any requirement.  State should promote conditions for the equal and free
exercise of all religions and beliefs in the state.  The State and church shall be separate.
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4. SUFFRAGE AND STRUCTURE OF GOVERNMENT

Minimum age and other qualifications to vote:

4.1 All Citizens of eighteen years or older shall have the right to vote.  The citizen who are
outside the state should exercise the right to vote.  The principle of constituencies must be
upheld, prospective Parliamentary members must register and be elected from their
respective Constituencies.

4.2 STRUCTURE OF GOVERNMENT

(DEVOLUTION OF POWERS TO REGIONS)

The New Constitution must enshrine the Federal System of government in which provinces
are given entrenched powers, this is the only way of bringing the government closer to the
people where they can make decisions on matters that affect them intimately and directly. 
This is the attainment of freedom charter's goal.  "THE PEOPLE SHALL GOVERN":

4.3 The new constitution should institute a government of limited powers by establishing a
small national government and strong regional and local governments.  This is a safeguard
against the tyranny of centralization.

4.4 Limited powers of the national government should be clearly defined in a constitution and
involved those things which affect the country as a whole, such as defence, foreign policy,
regulation of inter regional and foreign commerce, citizenship laws, coining money and
copyrights.  All other powers should remain with the people or with the regional and local
governments.

4.5 A federal - Regional system of government shall denote a political system (and the
principles underlying such a system) which:-

(a) Provides for or recognises the existence of a national government for the whole
country and certain autonomous regional governments for the divisions of the
entire territory.

(b) Divides the powers and functions of government between the national government
and the regional governments.

(c) Gives the regional constituents a special set of rights and duties.

(d) Authorises both levels to legislate for tax, and to operate directly upon the people; 
and

(e) provides various mechanisms and procedures for resolving conflicts and disputes
between the national and the regional governments, and also between any two or
more of the regional units.
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4.6 Human and Social rights and freedom shall be guaranteed under a state structure which
respects relevant logical, economic, territorial, cultural, linguistic and historical
consideration.  Historically, authoritarianism, dictatorship, widespread corruption and the
absence of individual and group rights flourish only in centralized and unitarian forms of
government.

4.7 Democracy is best protected by a system enshrining separation of powers and checks and
balances.  We traditionally separate the legislative, executive and judicial branches and their
respective powers over each other to achieve horizontal checks and balances.  We
secure vertical checks and balances by the separation of powers between the national
federal government and federating states (regional).

4.8 The constitution shall list the powers and functions of the central government, those of the
regions and those which are shared.  The central government will abuse power if it is given
too much.  Power tends to corrupt, absolute power corrupts absolutely.

4.9 The constitution shall set forth the principle that the residual powers vested in the regions
should preferably be exercised through local government on the basis of further
decentralization and local autonomy (i.e. the creation of regions in the states, in the creation
of provinces in the regions).  The government of regions and local government should
allow for broad public participation and participatory democracy.

4.10 The constitutions of the regions shall be approved by the constitutional court for
conformance with the principles of South African constitution.



Redhouse Ratepayers’ Association

7 March 1995

My Association, noting that in the Local Government Elections all citizens of eighteen years of age and over will be entitled
o vote, is deeply concerned lest those who pay no property tax in the form of Municipal Rates, will be in a position to decide the

amount of Rates to he paid by those who do pay Rates.
Owners of property at present pay Rates in accordance with the proportions laid down by the Local Authority, the members of
which are voted into office by the Ratepayers and are accountable to the Ratepayers, Those who rent property and are thus
ndirectly responsible for Rates, are also entitled to vote.

If in future young people often still at school and with no responsibility for Local Government are by sheer weight of
numbers to fix Rates without being accountable to those who pay these, my Association would regard such a system as
unacceptable and unjust.

Another point on which my Association needs clarity is what the position will be of industrial and commercial concerns
which pay heavy Rates under the present system.  How will they be assessed, and what will be their voting rights ?

I shall be grateful if you will let me hear from you on this subject.

(P. Murray)
Chairman



21 February 1995

Attached, please find memorandum from the Jamiatul Ulama Transvaal ( Council of Muslim Theologians ).

The memorandum raises a few pertinent issues relating to CAPITAL PUNISHMENT which we wish to place before your
assembly.

We trust that your assembly will afford due consideration to the matter raised in the memorandum and we look forward to a
prompt response from you.

CRIME AND PUNISHMENT

Society in the religion of Islam takes preference over an individual and hence it is the interest of society that overrides the
individual and not vice versa.  It is because of this reason that Islam looks upon any crime committed against the peace and well
being of the society as a crime against the Creator himself.

Crime is essentially a deleterious phenomenon, affecting not only the criminal and his family, but society on the whole.

CRIME,

* Violates and destroys social relations,

* Jeopardises freedom of movement,

* Breeds mistrust,

* Generates imponderable fear and tension.

Crime, therefore, is a malignant enemy of society in the eyes of Islam.

THE ROLE OF THE STATE

History reminds us that anarchy and chaos will definitely prevail if those in authority are unwilling or unable to provide and
maintain adequate restraints on the incidence of crime.  Furthermore if the law is seen to be weak, ineffective or too harsh and
arbitrary, law and order is totally forfeited, basic human rights are completely violated, thus creating ample prospect for unrest
and revolt.  Thus it is the primary function of the state to eradicate crime totally and maintain law and order.

PENAL LAW



The argument forwarded by the protagonists of reform, is that capital punishment is antiquated, unfit for the contemporary world
and a relic of barbarism.  It is too harsh in nature and works a gross injustice on those caught within its toll.

SCIENTIFIC APPROACH

The criminologists and penologists involved in the study of criminal behaviour, have failed in fighting or controlling crime, despite
numerous preventative theories

Did the study of crime within the context of criminology and psychology produce tangible results?

Did the psychoanalysts of biological traits help in easing or eradicating crime ?

Could the penologists, after having studied the sciences of punishment and treatment of offenders, succeed in curbing the
repetition of violent offenses.

AN ISLAMIC POINT OF VIEW

“ 0 you who believe, the law of equality is prescribed to you in cases of murder....... ( 2 :178 )

That if anyone slew a person unless it be for murder or for spreading mischief in the land, it would be as if he slew the whole
mankind." ( 4 :35 )

Thus murder is regarded as an offence punishable by penal law in Islam and furthermore the killing of an innocent soul amounts to
the killing of the entire human race.

THE COMPASSION THEORY

The Holy Quraan states:-

" And let not pity or compassion for them, restrain you from obedience........... ( 14:2 )

Since the object of Islamic Law is to eliminate crime from society, it cannot allow compassion to distort or interfere in the affairs
of justice.  Man is ultimately responsible for his actions, and must bear the consequences thereof.

2



On behalf of the Muslim community of South Africa, we strongly urge you to retain the death penalty for the following reasons,
and to apply it with circumspection whenever necessary:-

a. Law and order is viewed to be on the brink of collapse at grass-root level.

b. There is growing lack of confidence in the ability of the
courts to exact appropriate sentences.

c. The law is viewed with contempt and blatantly disregarded by certain members of the community.

d. The sanctity of life and property has all but vanished.

e. Saudi Arabia is an obvious example of the effectiveness of capital punishment.

for JAMIATUL ULAMA TRANSVAAL

Zahier Ahmed Ragie
21 February 1995
Johannesburg



Institute for Defence Policy

6 March 1995

IDP SUBMISSION ON THE SANDF, SAPS, INTELLIGENCE AGENCIES AND CORRECTIONAL SERVICES

As discussed I have the pleasure to submit to Sub-theme Committee no 4 a comprehensive IDP proposal
regarding all those aspects related to the armed forces, police services, national intelligence agencies and
correctional services which we believe should be considered for inclusion in a final constitution.

In making this submission we hope that it could serve as a common discussion document by Sub-theme
Committee no. 4, thereby facilitating detailed amendments, changes and consensus.

As I indicated in an earlier letter, this submission is the result of a wide consultative process which commenced
soon after our seminar to Sub-theme Committee no. 4 on 14 and 15 February 1995 and follows a request from Ms
Schreiner to this effect.
I would like to stress, that whilst IDP is consulted by various academics, commentators and political parties at
various levels on an ongoing basis (and across the spectrum), this submission has not been canvassed, nor has
the contents been made available to any political party before today.

In the preparation of the submission we have, however, received detail comments and suggestions on various
earlier drafts from a number of academics, specialists and interested organisations.  We have furthermore taken
detailed and careful note of the discussions and agreements of Sub-theme Committee no 4 as reflected in the
minutes of all its meetings up to 20 February 1995, as well as those reflected in the various submissions to your
committee.

The attached submission is, however, that of IDP and does not carry the format endorsement or support of any
other individual or organisation, nor did we seek such endorsement.

A considerable amount or work went into the preparation of  this submission and we hope that it will be able to
contribute in a positive manner to the proceedings of your committee.  As I indicated earlier, I would be happy to
provide any detail comments for clarification where these may be required.  Should the committee require any
input this will have to occur before Friday since I will be overseas for 2 weeks thereafter.

DR.  JAKKIE CILLIERS
EXECUTIVE DIRECTOR

1 -0 CHAPTERS 1, 2 AND 3 IN THE INTERIM CONSTITUTION: THE CONSTITUTION AND FUNDAMENTAL
RIGHTS



Note: The discussion below is based on the assumption that any new chapter on fundamental rights will generally
follow the content of that of the present interim Constitution.  Consequently only those rights that are directly
relevant to the issues/structures discussed in this submission or that should be amended are included and not the
chapter from the Interim Constitution in its entirety.  Where existing Sections are repeated it implies that some
detail wording in the Section has been changed or that the Section is required to place the remainder of the
proposed Sections in perspective.

1.1 The Constitution is the supreme law of the Republic, binding on all legislative, executive and judicial organs
of government at all levels, as well as on all persons in the Republic.

1.2 The chapter on fundamental rights (presently chapter 3) shall bind all legislative, executive and judicial
organs of state at all levels of Government and shall apply to all laws in force and all administrative decisions and
acts performed in the Republic.

1.3 The President shall have the power to declare a prospective State of Emergency for any affected part or for
the whole of the Republic of South Africa and to regulate the suspension of fundamental rights in that context.
Parliament shall have the right to review and overturn such a decision.  Such declaration by the President shall
only be made where the security of the Republic or a part thereof is threatened by general or large-scale
insurrection or disorder, or at a time of natural disaster, where the declaration of a State of Emergency is
necessary to restore peace, order and/or to provide emergency relief or aid.  This implies that the existing channel
of authority from the President to the Minister of Defence to the Chief of the SANDF remains in force during a
State of Emergency.  This formulation does not allow the declaration of such a State with retrospective effect.

1.4 The President shall have the power to declare a prospective State of National Defence and to regulate the
suspension of fundamental rights in that context.  Parliament shall have the right to review and overturn such a
decision.  Such declaration by the President shall only be made where the security of the Republic or a part
thereof is threatened by war or invasion or is already under attack and where the declaration of a State of National
Defence is necessary to defend the country and thereby restore peace or order.  During a State of National
Defence, the Chief of the South African National Defence Force (Chief of the SANDF) exercises his or her military
executive command, subject to directions given by the President During a State of National Defence all police
services at National and Provincial level will fall under the executive command of the National Commissioner. This
formulation does not allow the declaration of such a State with retrospective effect, nor does it allow the
declaration of such a State for only a part of the Republic of South Africa.  A State of National Defence could also
be termed a State of War according to the Preferance of the waters of the constitution, but the term 'State of
National Defence' is used in the remainder of this submission.

1.5 The President can, by decree, declare the prospective existence of a State of Emergency or of National
Defence for a period of not more than 21 days and, in the case of a natural disaster, for a longer period, but one
that does not exceed 3 months, subject to Parliamentary confirmation.  Note: See Section 2.2 below.

1.6 Any superior court shall be competent to inquire into the validity of the declaration of a State of Emergency,
extension thereof, actions taken and regulations enacted under such a declaration.

1.7 Only the Constitutional Court shall be competent to inquire into the validity of the declaration of a State of
National Defence and any extension thereof.



1.8 The President shall, in declaring a State of Emergency or of National Defence, list the applicable
emergency measures, powers or regulations, including details regarding those fundamental rights or elements
thereof that are suspended.

1.9 The provisions made for detention under a State of Emergency in Section 34(6) of the Interim Constitution,
should be retained.  Note:  These should not be extended to cover a State of National Defence.  In the case of the
latter South Africa would be bound by the Geneva Convention and Protocols and related international agreements
to which the country is party.

1.10 The provisions regarding the interpretation of the Constitution in Section 35 of the Interim Constitution,
should be retained.

1.11  The State shall not be able to permit or to authorize the redefinition of crimes retrospectively.  The State
shall not be able to permit or authorise the indemnification of itself or any person acting under its authority, nor
any action taken during a State of Emergency.   By implication the State shall be able to indemnify itself during a
State of National Defence.

1.12 Citizens are liable for conscription as provided by law.  Section 14(1 ) should be amended to provide for the
right to conscientious objection  to military service and for alternative service in such a case, as further provided
by law.             The
clause on conscription could possibly be included as part of Section 12. It would be unwise for the writers of the
constitution to deny  the State the right to conscription when unforseen circumstances may so require.  The
inclusion of this provision would not imply that the State has any intention of enforcing such a duty except in the
most dire of circumstances.

1.13 Employees of the Departments of Defence, Safety and Security, Correctional Services and national
intelligence agencies shall not have the right to strike and to assemble and demonstrate.  Disputes shall be
referred for compulsory arbitration of which the outcome shall be binding and shall bear the weight of a finding of
the Service Commission.  The State shall be bound by the results of such compulsory  arbitration, unless clear
reasons exist why it cannot be implemented.  See paragraph 8 in this submission on the establishment of a
service commission. These restrictions therefore affect the existing Sections 15, 16 and 17 in the lnterim
Constitution.

1.14 No party-political activity shall be allowed on premises under the control of or occupied by the military,
police services, national intelligence agencies or correctional services.  Note: This will give effect to Constitutional
Principle XXX1, of
Schedule 4.

1.15 No full-time employee of the Departments of Defence, Safety and Security, Correctional Services or
national intelligence agencies shall be allowed to stand for public office or hold office in any political party. Note:
This would therefore include employees within the Department of Defence under, for example, both the Defence
Act and the Public Service Act at present.



1.16  During imprisonment and incarceration, prisoners shall have those fundamental rights or portions thereof
suspended that are necessary for
.  the effective imprisonment and rehabilitation; and
.  the effective and humane running of institutions of incarceration.

2.0 CHAPTER 4 IN THE INTERIM CONSTITUTION: THE LEGISLATIVE BRANCH

Note:  Expedience may require that provision be made for a reduced quorum should Parliament be severely
disrupted for whatever reason. A reduced Parliament should  under specified circumstances, be empowered to act
as legislative body in times of national crisis.  The powers of such a 'crisis Parliament' should also be defined.

2.1 The legislative authority of the Republic shall be vested in Parliament, which shall have the power to make
laws for the Republic in accordance with the Constitution.

2.2 Parliament shall be legally competent to immediately terminate or to extend for a period of not longer than
six months at a time a State of Emergency or a State of National Defence.  Any such termination or extension shall
be granted by a resolution of the National Assembly that is adopted by at least two-thirds of all its members.  The
majority required in the National Assembly is a crucial consideration and should, perhaps, be reduced. At this
stage the submission makes no provision for any role of the Senate in the above.  Given the regional sensitivities
regarding national involvement in provincial affairs, this aspect may require intensive discussion.

2.3 Parliament shall annually approve a budget for the Department of Defence, the various national
intelligence agencies, the Departments of Safety and Security and Correctional Services, thereby
providing for detailed spending programmes for these departments as far as these programmes are
commensurate with the requirements of national security. ~ This will, amongst others, give effect to
Section 226(4) in the Interim Constitution.

2.4 The establishment, organisation, training, state of preparedness, obligations and conditions of
service of the defence force and the police services shall be as defined by an act of Parliament.

2.5 Parliament shall establish a MultiParty Standing Committee on Defence with executive powers to
monitor, investigate, inquire into and make recommendations relating to any aspect of the Department of
Defence, including monetary provisions.  Membership of this Committee shall be as inclusive as is
practicably possible.  The Standing Committee will act as an advisory body, to consider policy, to oversee
activities not otherwise provided for on behalf of Parliament and to perform special functions when
Parliament is not sitting.  Further details of the functions of this Committee should be dealt with either as
separate legislation or in
terms of the rules and orders of Parliament.  The possibility that the Committee will be able to convene
itself as a commission of inquiry into any related matter is possible, but should be dealt with circumspectly,
particularly during time of war and with regard to intelligence and counter-intelligence aspects.  Further, in
terms of Section 58 of the Interim Constitution, the National Assembly and the Senate shall make any
additional rules and orders in connection with the conduct of the MultiParty Standing Committee on
Defence's business and proceedings as it sees fit, particularly With regard to defence related legislation.



2.6 Parliament shall, by law, provide for a MultiParty Parliamentary Committee on Intelligence with the
power to monitor, investigate, inquire into and make recommendations relating to any aspect of the
national intelligence community, including monetary provisions.  The members of this Committee shall be
appointed by the President with the concurrence of the Speaker of the National Assembly and occur in a
proportional relation to the seats of political parties in the National Assembly.  Futher, in terms of Section
58 of the Interim Constitution, the National Assembly and the Senate shall make any additional rules and
orders in connection with the conduct of the Multiparty Standing Committee on Intelligence's business and
proceedings as it sees fit, particular with regard to intelligence related legislation.

2.7 Parliament shall, by law, provide for the establishment of an effective coordinating mechanism to
coordinate those matters pertaining to the functioning of intelligence.

2.8 The National Assembly may, with immediate effect and by resolution, terminate the employment of
the SANDF by the President for any specific service listed in Section 4.12. Should Parliament terminate
such employment, the termination shall not affect the validity of anything done up to the date of
termination, or of any right, privilege, obligation or liability acquired, accrued or incurred by virtue of this
employment.

2.9 Parliament shall appoint an independent military ombudsperson to investigate complaints by soldiers
and members of the public against the SANDF.

The office of the military ornbudsperson shall present an annual report to Parliament.

2.10 Parliament shall, by an act, provide for an independent complaints mechanism to investigate
complaints against the Police Service by policemen and -women and members of the public.  The office
of the independent complaints mechanism shall present an annual report to Parliament.

2.11 Parliament shall, by law, provide for Parliamentary supervision and an
ombudsperson/independent complaints commission to address the conditions and rights of staff of the
Department of Correctional Services and prisoners.  The office of the ombudsperson/independent
complaints commission shall present an annual report to Parliament.

3-0 CHAPTER 6 IN THE INTERIM CONSTITUTION: THE NATIONAL EXECUTIVE

3.1 The executive authority of the Republic with regard to all matters falling within the legislative

competence of Parliament shall be vested in the President, who shall l exercise and perform his or her

powers and functions subject to and in accordance with the Constitution.

PRESIDENT
3.2 The President shall be responsible for the observance by the executive of provisions in the
Constitution and, as Head of State, shall defend and uphold the Constitution as the supreme law of the
land.



3.3 The President shall be the Head of State and Commander-in-Chief of the SANDF.

3.4 The President shall confer honours.

3.5 The President shall confer and cancel permanent commissions in all four services/forces, namely the
South African National Defence Force, the South African Police Service, the Correctional Services and
the national intelligence agencies.

3.6 The President shall sign or authorize the signing of international agreements.

3.7 The President shall appoint the Chief of the SANDF, the National Police Commissioner, the
Commissioner for Correctional Services, the head of each of the national intelligence agencies, as well
as the head of the intelligence coordinating body.

3.8 The President can declare a state of national emergency or a State of National Defence for not more
than 21 days or three months in the case of a national disaster, but must inform Parliament, and seek
and receive Parliamentary approval within that time.

3.9 During a State.of National Defence the President, as Commander-in-Chief of the SANDF, shall give
directions regarding the execution of the military executive command by the Chief of the SANDF.

3.1  The President or the Minister of Defence may employ the SANDF for any service in terms of the
constitution (see Section 4.1 1 below) but must inform the Standing Committee on Defence of any such
decision as well as provide reasons. The Interim Constitution stipulates that the President must inform the
Standing Committee on Defence.  Also see Section 4.8 below.

MINISTERS AND DEPUTY MINISTERS OF DEFENCE, SAFETY AND SECURITY, CORRECTIONAL
SERVICES AND INTELLIGENCE

3.1 1 The Minister shall be fully accountable for his Department or agency, both to the President and to
Parliament.

3.1 2 The Minister shall administer his or her portfolio in accordance with the policy determined by the
Cabinet.

3.13 The Minister of Defence shall direct the Chief of the SANDF, except during a State of National
Defence within the contemplation of Section 225 in the Interim Constitution.

DEPUTY MINISTERS OF DEFENCE, SAFETY AND SECURITY, CORRECTIONAL SERVICES AND
NATIONAL INTELLIGENCE

3.14 If appointed, his/her powers and functions shall be determined by the President and/or the Minister,
respectively.

4-0 CHAPTER 14 OF THE INTERIM CONSTITUTION: POLICE AND DEFENCE



* Police, defence, intelligence and correctional services should each be dealt with in separate chapters
or sub-sections of the final Constitution.

* Only the Sections detailed below should be included in a Final Constitution.
The formulation below does not exclude the possible establishment of a paramilitary force separate from
either the Departments of Safety and Security and Defence for functions such as riot control, border
security, etc.

POLICE

4.1 A single South African Police Service shall be established and regulated by an act of Parliament,
which shall be structured at national, provincial and metropolitan/local levels and shall function under both
the direction of the national government and the various provincial governments. We do not recommend
that the concept of community-based policing or the establishment of Community Policing Forum should
be written into the constitution.  These should rather be dealt with in normal legislation.

4.2 The powers and functions of the Service shall be:
*  theprevention of crime;
*  the investigation of any offence or alleged offence;
*         the maintenance of law and order; and
*         to ensure the safety and security of all citizens.

4.3 The President shall charge a Minister with responsibility for the Service,

4.4 The President shall appoint the National Commissioner who shall exercise executive command over
the Service.

4.5 A national police act will provide for the establishment and maintenance of uniform standards of
policing at all levels regarding:
* the exercise of police powers;
* the recruitment, appointment, promotion and transfer of members of the Service;
* procedures for suspension, dismissal, disciplinary action and grievances;
* the training, code(s) of conduct and minimum service conditions of members of the Service; and
* all matters which are generally necessary or expedient.

4.6 The Premier of a province shall charge a member of the Executive Council of the province with
responsibility for the performance by the Service in or with regard to that province.

DEFENCE

4.7 The SANDF shall consist of both a regular force and a part-time and/or reserve component.

Chief of the SANDF



4.8  The President shall appoint the Chief of the SANDF who shall exercise military executive
command of the SANDF, subject to directions by the Minister of Defence during peace and, during a State
of National Defence, by the President.  The Minister of Defence shall have the power to employ the
SANDF for the preservation of life, health and property internally, and for the provision of emergency
services.

Current Section 82 to be amended accordingly.

4.9  The Chief of the SANDF shall be the military advisor to the President, the Minister of Defence
and the cabinet.

4.10  The Minister shall appoint a Defence Secretary within the Department of Defence and on the
staff of the Ministry of Defence, who shall be responsible for advice on defence policy, administrative
support to the Minister of Defence and to the President during a State of National Defence.

The South African National Defence Force (SANDF)

4.11 The SANDF may, subject to the Constitution, be employed for service:
* in defence of the Republic, for the protection of its sovereignty and territorial integrity,
* in compliance with international obligations of the Republic with regard to international bodies and

other states;
* in the preservation of life, health or property;
* in the provision or maintenance of essential services;
* in the maintenance of law and order in the Republic in co-operation with the South African Police

Service, under circumstances provided for in a law and where the Police Service is unable to
maintain law and order on its own; and

* in support of any state department for the purpose of socioeconomic upliftment.
The question arises, though, whether formal employment by the President such as is presently

required in terms of Section 82(4)(b)(ii), is really necessary.

4.1 2 The SANDF shall perform its functions and exercise its powers solely in the national interest, under
the directions of the Government and in accordance with the Constitution and law.

4.13 Members of the SANDF shall be obliged to comply with all lawful orders, but shall be entitled to
refuse to execute an order which is manifestly illegal.  Commanders shall be held liable for orders issued
by them and which are manifestly illegal. It is questionable whether the principle to include a provision
which make prosecutions virtually automatic should be included.  The implications for minor indiscretions,
such as the authorisation of an extra days leave for long hours of overtime, illustrates this dilemma.

4.14 Members of the Department of Defence shall refrain from promoting or prejudicing party-political
interests.

4.15 The strategic posture of the SANDF shall primarily be a defensive one.



4.16 Members of the SANDF shall be sufficiently educated to be conversant with the relevant principles of
South African law, the Constitution, human rights law and international law. The inclusion of this provision
in the constitution is not advisable.  It should, however, be included as part of normal legislation.

INTELLIGENCE

~ National intelligence is a function and responsibility of central government. Responsibility for crime
intelligence may, by an act of Parliament, be devolved to provincial police commissioners.  Such
devolution shall not affect the national responsibility of the National Commissioner of Police for crime
intelligence.

4.17 The primary mission of national intelligence is to gather, collate and evaluate information and
disseminate intelligence that pertains to the security of the state and its citizenry.  In this respect,
intelligence should enhance national security, protect and promote the interests of the state and the well-
being of its citizens in accordance with the Constitution.

4.18 The functions of the national intelligence agencies shall be the protection of national security and, in
particular, protection against threats of espionage, terrorism and sabotage, from the activities of agents of
foreign powers and from actions intended to overthrow or undermine parliamentary democracy by political,
industrial or violent means.  It shall also be the function of the national intelligence agencies to safeguard
the economic well-being of the Republic of South Africa against threats posed by actions or intentions of
persons outside the Republic.

This last clause is included to counter industrial espionage activities of foreign governments and
companies.

4.19 The national intelligence functions shall include those of counter-intelligence, foreign intelligence
and domestic intelligence, inclusive of crime intelligence and military intelligence-

4.20 The national intelligence structures of South Africa shall, by law, consist of the following:
* A civilian intelligence organisation to conduct domestic intelligence in order to identify any threat or

potential threat to the security of the Republic or its people.  The civilian intelligence organisation
shall fulfil the national counterintelligence responsibilities.

* A civilian intelligence organisation to conduct foreign intelligence, excluding foreign military
intelligence in relation to external threats, opportunities and other issues that may affect the
Republic of South Africa, with the aim of promoting national security and the interests of the country
and its citizens.

*    An appropriate structure within the South African Police Service that is responsible to conduct crime
intelligence in support of the functions of the South African Police Service.

* An appropriate structure within the Department of Defence which is responsible to conduct foreign and
domestic military intelligence and to counter external military threats to the country.  The Department
of Defence shall not gather intelligence of a non-military nature in a covert manner. Military
intelligence cannot be restricted only to an external brief since the SANDF may also be required to
plan and execute domestic military operations.



4.21 The national intelligence structures shall be politically non-partisan and shall not promote or
influence the activities of any legal political party.

4.22 The intelligence structures shall at all times attempt to reflect a reasonable balance between secrecy
and transparency in the pursuance of their work.  Intelligence shad be reconciled with fundamental civil
liberties, ethical norms and the democratic values contained in the Constitution.

4.23 The intelligence structures and its members shall be governed by a code of conduct that regulates
their performance.  Such a code of conduct shall be based on universally accepted democratic and
intelligence principles, norms and practices as are commonly found in a democratic, liberal society.

CORRECTIONAL SERVICES

4.24 Imprisonment shall aim at rehabilitation, and not at revenge.

4.25 Correctional Services shall be a department under civilian control.

5-0 CHAPTER 8 OF THE INTERIM CONSTITUTION: THE PUBLIC PROTECTOR, HUMAN RIGHTS
COMMISSION AND COMMISSION ON GENDER ISSUES

Whilst this chapter in the Interim Constitution does not contain any specific reference to the
Department of Defence, the Police Services, Correctional Services or national intelligence agencies, the
Public Protector, Human Rights Commission and Commission on Gender Equality will, by virtue of their
purpose and functions, serve as additional control over these Departments and their relationship with the
rest of Government and the public.  The sections relating to these institutions should therefore be retained
in the final Constitution.

6-0 CHAPTER 9 OF THE INTERIM CONSTITUTION:
PROVINCIAL GOVERNMENT

~ National Defence is a residual power, therefore the responsibility for the defence function rests with
central government.  We do not believe that the Constitution should dilute this responsibility.

6.1 Each province shall have a legislature which has the power to make laws for the province in
accordance with and subject to the Constitution, within certain functional areas, as are presently specified
in Schedule 6 of the Interim Constitution, and within certain other limitations and qualifications.

6.2 The executive authority of a province shall be vested in the Premier of that province.

7.0 CHAPTER 12 OF THE INTERIM CONSTITUTION:
FINANCE - THE AUDITOR-GENERAL

The Auditor-General is responsible for auditing and reporting on all accounts and financial
statements, the conducting of performance audits on request, etc. Whilst this chapter in the Interim



Constitution does not contain any specific reference to the Departments of Defence, Safety and Security,
Correctional Services or national intelligence agencies, the purpose and function of the AuditorGeneral
will serve as an additional control over these departments and agencies and their utilisation of public
funds.

8.0 CHAPTER 13 OF THE INTERIM CONSTITUTION: PUBLIC SERVICE COMMISSION AND PUBLIC
SERVICE

~ In accordance with a common view between most of the parties in Sub theme Committee no 4, the
following paragraphs provide for the establishment of a Service Commission for the Departments of
Defence, Safety and Security and the national intelligence agencies, separate to the Public Service
Commission.  The idea to establish such a Commission appears to be based on the following valid
arguments.,
* the fact that all these departments already run their own training and promotion systems and courses

and do not really use those of the Public Service Commission, or do so only to a limited extent,
* the unique nature of service that members of these departments have to undertake/undergo during

the course of their training and career.
Having noted this, we wish to add a note of caution.  Massive pressure that will inevitably be placed on all
government expenditure to meet socioeconomic goals which may force some of these
departments/agencies to spend less rather than more on service benefits.  The institution of such a
separate Service Commission will inevitably also result in pressure for similar institutions for the
education, health, etc., sectors.

8.1 All employees (full-time, part-time, reserves, etc.) of the Departments of Defence, Safety and
Security and the various national intelligence agencies shall be excluded from the powers and functions of
the Public Service Commission.

8.2 A service commission for all employees (including, but not limited to full-time, part-time, reserve
categories, civilians and casual labour) of the Departments of Defence, Safety and Security and the
various national intelligence agencies shall be established.  This service commission shall, amongst
others, be qualified to make recommendations, give directions and conduct inquiries with regard to:
* the conditions of service of members of these departments and agencies, and matters related to
appointments, promotions, transfers, discharges and other career incidents and matters regarding the
employment of personnel;

* the promotion of efficiency and effectiveness in these departments and agencies; and
* recommendations for the implementation, or otherwise, of recommendations emanating from

compulsory arbitration (see paragraph 1.0).

~ The service commission should be excluded from any training responsibilities or tasks, which will
significantly reduce its size and budget, and be restricted to regulatory functions.  Neither should it deal
with, for example, policy matters which could impinge upon the powers of the Defence Secretary.

8.3 The Service Commission shall be accountable to Parliament



9.0 CHAPTER 7 OF THE INTERIM CONSTITUTION: THE JUDICIAL AUTHORITY AND THE ADMINISTRATION
OF
JUSTICE

9.1 The judicial authority of the Republic shall be vested in the courts, tribunals and boards established by the
Constitution and any other law.  The judiciary shall be independent, impartial and subject only to this Constitution
and the law.  No person and organ of state may interfere with judicial officers in the performance of their
functions. Note. The judiciary therefore also binds the South African National Defence Force, the South African
Police Service, the Department of Correctional Services and national intelligence agencies.

9.2 The Constitutional Court shall have jurisdiction in the Republic as the court of final instance over all matters
relating to the interpretation, protection and enforcement of the provisions of the Constitution.  ' Note.. This Court
therefore has jurisdiction over the armed forces, police and national intelligence agencies.

STATUS OF INTERNATIONAL LAW

9.3 Once dully ratified or acceded to, an international agreement shall be binding on the Republic and shall
form part of the law of the Republic, provided that it is not inconsistent with the Constitution.

9.4 The rules of customary international law shall be binding on the Republic and will be part of the law of the
Republic unless inconsistent with the Constitution or an act of Parliament.

9.5 International law on armed conflict and on customary law relating to aggression and actions during armed
conflict shall be binding on the Republic.

GENERAL NOTES

The question of the representativeness of the military, police, correctional services and national intelligence
agencies should not prejudice the safety of the Republic of South Africa.  This issue should be dealt with as a
general clause which also applies to the public service.  This is also applicable to the issue of non-discrimination
on any basis.

A number of party submissions include policy issues dealing with South Africa's conduct with regard to foreign
relations, etc.  These should not be included in the Constitution, which should set the basic framework for such
policies.



CONSTITUTIONAL PROVISIONS ON DEFENCE AND SECURITY

Laurie Nathan, Centre for Conflict Resolution

February 1995

Civil-military relations

1. Parliament shall appoint an independent military ombudsperson to investigate complaints
against the SANDF by soldiers and members of the public.  The ombudsperson shall report
to Parliament an a annual basis.

Comment.  The office of the ombudsperson protects soldiers and citizens against abuse of
military power.  It helps to ensure that the conduct of the defence force is consistent with
the Constitution and respect for human rights.  In this way, public trust in the defence force
is maintained.

Comparable models exist in Sweden, Germany and other countries.

Defence legislation would specify the role, functions and powers of the ombudsperson.

2. The defence force shall respect the rights and dignity of its members, subject to the normal
constraints of military discipline.

Comment.  In democratic countries there is a basic presumption that soldiers do not lose
their rights as citizens.  There are naturally exceptions to this given the nature of military
service.  However, the exceptions should be limited and should be made explicit in defence
legislation.

3. The defence force shall endeavour to ensure that the composition of its leadership and
rank-and-file reflect the racial and ethnic composition of South Africa.

Comment.  Public trust in a defence force depends, inter alia, on the extent to which its
composition reflects the racial and ethnic composition of the broader society.  South
Africa's history of racial discrimination makes this an important and sensitive issue.

Defence legislation (or the Defence White Paper) should spell out the objectives and
strategies of an equal opportunity and affirmative action programme.

See further Chapter 14 of Changing the Guard.



4. The defence force shall not discriminate against any of its members an the grounds of
race, ethnicity, gender or sexual orientation.

Comment.  This provision can be assumed to apply in the light of the Chapter on Fundamental
Rights in the Interim Constitution, but would be better spelt out explicitly.

5 . The SANDF shall develop an educational programme an democracy for all its members.
The programme shall cover the relevant provisions of the Constitution; the key features of
the democratic political process; international law an armed conflict; and respect for
human rights and cultural diversity.

Comment.  Programmes of this nature are commonplace in armed forces in democratic countries.
They are regarded as particularly necessary in states which have recently emerged from
authoritarian or praetorian rule.

See further Chapter 9 of Changing the Guard.

6. The right of conscientious objection shall be respected.  Conscripts who object to military
service on religious, ethical or political grounds shall be entitled to do non-punitive
community service.

Comment.  It is unlikely that conscription will be imposed in the foreseeable future.  Nevertheless,
the defence force believes that provision for conscription should remain on the statutes.

The right of conscientious objection may be assumed from Section 14(1) of the Interim
Constitution which provides for 'freedom of conscience'.  However, historical and comparative
experience suggests that this right should be endorsed as a fundamental right.

7. Members of the SANDF shall be obliged to refuse to execute any order where such
execution would constitute an offence or would breach international law which is binding
an South Africa.  The defence force shall instruct its members on what constitutes a lawful
and an unlawful command.

Comment.  This provision would amend Article 226(7) of the Interim Constitution, making
the refusal to obey unlawful commands an obligation and not merely a right.  It would also
require the SANDF to instruct its members accordingly so that soldiers are not expected to
exercise an undue level of initiative.

See further Chapter 8 of Changing the Guard



Foreign Affairs

8. South Africa shall abide by the following principles of international law which govern
inter-state relations:

8.1 respect for the sovereignty and territorial integrity of states;

8.2 non-interference in the domestic affairs of states;

9.3 peaceful resolution of conflict; and

8.4 respect for human rights.

Comment.  President Mandela and Minister Nzo have endorsed these principles in various
speeches.  Given the nature of South Africa's foreign policy under apartheid, the principles
should also be enshrined in the Constitution.

The Interim Constitution indicates a strong commitment to international law but nowhere is
the content of this law spelt out.

See further Chapters 5 and 10 of Changing the Guard.

9. South Africa shall abide by the United Nations Charter prohibition against the use and
threat of force other than i) in self-defence against an armed attack; or ii) with the express
authorisation of the United Nations Security Council.

Comment.  The Interim Constitution provides that South Africa shall respect the law
against aggression but does not explain the content of this law.  In South and Southern
Africa there is a great deal of ignorance about the content and implications of international
law on armed conflict.

See further Chapter 10 of Changing the Guard.

10. South Africa shall pursue peaceful and mutually beneficial relations with Southern African
states.  It shall actively promote political, social, economic, security and defence co-
operation in the region.

Comment.  In the light of its history of aggression and destabilisation, South Africa should
signal a strong, constitutional, commitment to regional co-operation.



See further Chapter 5 of Changing the Guard.

11. South Africa shall promote arms control, disarmament and common security arrangements
in Southern Africa.

Comment.  It is imperative that Southern African countries reduce their force levels and
military spending in the interests of socioeconomic development and the provision of
welfare services.  SADC has repeatedly endorsed this perspective.  As the most militarised
of Southern African states, South Africa should signal its support in a constitutional form.

Arms control, disarmament and mutual confidence in the area of defence require a common
security approach, in terms of which states build their security with rather than against each
other.

See further Chapters 4 and 5 of Changing the  Guard

Security

12. The government shall promote the security of both the state and its citizens, and shall view
'security' as including both military and non-military dimensions.

13. The objectives of national security policy shall go beyond achieving an absence of war and
physical violence to include the consolidation of democracy, respect for human rights,
social justice, sustainable economic development and protection of the environment. The
primary means of attaining security shall be through development and reconstruction.

Comment.  It is imperative that South Africa replaces its militarist and state-centric model
of security with a more holistic and people-oriented approach.  A constitutional provision to
this effect would influence security legislation and practise, as well as budgetary debates.

The Intelligence White Paper has already endorsed this perspective.

See further Chapters 2 and 3 of Changing the Guard.





The African Association for Human Health Development

11 April 1995

Please take note of the following for "Entrenched Bill of Rights".

1) The stricter use of drug medications (by prescription and/or otherwise) due

to their very common life and health threatening side effects on both human and

animals and their none effective use in the battle against diseases.

2) The right of the individual to have free (none prescrition and unregistered)

access to any and all nutritional, herbal and/or natural (which ever way one likes to

interpret) products in the combat of diseases by way of Primary Health Care as

determined in the WHA resolution 32.30 of 1979.

3) It is common knowledge that the two previous points are of great concern

for the health of the nation and have up to now been totally misrepresented and

where possible, ignored.  One point of reference being: the "Commission of Inquiry

into the Manner of Providing for Medical Expenses", by the Honourable Mr Justice

D.A. Melamet, where two written submissions were made.  Annexure "A" issued by

hand and acknowledged, and Annexure "B1, 2, 3" sent by certified mail, and never

acknowledged.  The reason for having sent Annexure's B's by certified mail was in

anticipation that this submission would end up in some shreader or file 13 (dust bin),

which quite apparently did occur.

3) Vested interests should in this case be the health of the nation and not

monetary profits and taxes on these profits.

4) Annexures "A" and “B1, 2" without elaboration are herewith re-submitted

for scrutiny by yourselves, and maybe they will not be lost to a shreader or file 13

(dust bin) again.

G Graf PhD (N Med)
President



13  October 1993

The Honourable Mr Justice D A Melamet,

We believe that a background information is necessary when trying to determine the
manner of providing for medical expenses.  Only when the actual facts have been
established and thus known, can one begin to determine where future
expenses aught  to be directed.

Enclosed please find the book 'MALE PRACTICE' by Robert S. Mendelsohn,
M.D.. who has himself testified before Congress in the U.S.A. on similar
matters.

This book, is a very good example (in this case females) of what is also
being practised in the R.S.A. and as such should be taken into account

when laying the foundations for
the manner of providing for medical expenses, and the effective use of health care,
or how not to go about waisting money under the quise of health care.

President

In response to the letter headed ‘Commission of inquiry into the manner of
providing for medical expenses.’

As I read the proclamation (regulation gazette No 5134, Vol 339, No 15045 dated 6
Aug 1993) (No.R.70,1993) and the Government Notice Department of National
Health and Population Development (No.R. 1439 of 6 Aug 1993) we are looking at
this subject purely from a point of financing the orthodox (allopathic) medical
industry, where input is requested for ideas and manners of paying for medical
(allopathic) ‘health care’ for the individual.

May I suggest, by way of lateral thinking, the following for added and deeper
investigation.

1. Why do certain pathologies take root in the population, and what can be 
done to prevent this?

2. Are there geographic origins of certain diseases and/or conditions?

3. Is, or, are there other (less expensive) ways and means to treat diseases and 
conditions successfully or even better?



4. Are the educational facilities for orthodox (allopathic) medicine sufficient in 
the battle against diseases, or are we allowing institutional indoctronation to 
stand above relative and effective education.

5. How (if at all) effective are the orthodox (allopathic) range of treatments.  
Annexure “O” (SACMA).

6. Why are certain diseases + conditions protected by law, for the exclusive 
treatment by orthodox (allopathic) medicine, when the actual results over 
decades have proven to be negative and without any hope for the victim 
thus only benefitting the financial status of the treating body (doctors, 
hospitals, drug suppliers, etc).

7. Why do doctors of allopathic medicine ignore patient rights. eg choice of 
medication and treatment, the removal of medical files at hospitals. the 
administration of drug medications, the performance of operations, 
anesthetics, the overuse of X rays, all without informing the patient of 
possible side effects, yes even the dangers of death induced by such 
practices, and the total lack of advising of alternate treatment available which
includes the lower cost structure and the absence of side effects.

8. Why are iatrogenic diseases for the account of the individual victim and not 
to the account of the cause (as under common + criminal law) may this be 
orthodox (allopathic) medication or the treating person (doctor), who in

either - or case caused the problem.

9. Maybe the Commission could entertain an exercise of cost and result 
investigation, thereby comparing orthodox (allopathic) medication and 
therapies against alternative (naturopathic) medications and therapies.

10. Seeing that this commission of inquiry is under the auspices of the 
Department of National Health and Population Development I shudder by 
the thought of an inquiry into the manner of providing for medical expenses, 
rather than investigate the orthodox (allopathic) medical supply of ‘Health 
Care’ and its results on the nation, may this effect productivity national 
health, cost (both individual and state of origin), employment, imports and 
what ever else can be added to  this list.

11. Or is this (with respect) another exercise by the state to  passify certain 
quarters or a pre ellection ploy, similar to the signature of the state to the 
W.H.A. resolution 32.30 of 1979 (Annexure   ), health for all by the year 
2000, which must have gathered a lot of dust by now.



Attached please find some examples, Annexures ‘A to N’, of the uneffectiveness,
yes even the dangers of the use of some allopathic medicines which are prescribed
on a daily basis by orthodox (allopathic) doctors for often unknown reasons.

This line of investigation and its guaranteed outcome might well not benefit certain
cartells and interest groups, but it would certainly benefit the general population, if
indeed this is the reason for this inquiry, if this is not the reason, please disregard
this letter.

G Graf

PS  As I have never before been in a position to address a Commission of Inquiry, it
could be that I have been too blunt or even too outright, therefore please excuse my
expressions, as no disrespect is intended.

Note Attachment unable to scan



PROPOSAL FOR CONSTITUTIONAL COMMITTEE

THE PROBLEM

Although we live in a land enjoying religious liberty, Seventh-day Adventists have not always
been able to enjoy this privilege when it comes to employment.  We are thinking here primarily of
relationships with State institutions.  Because of the observance of the seventh day of the week,
Saturday, as a holy day, Adventists have often been debarred from entering State employment.
Others who were working for the State and became members of the church have had to resign in
order to be faithful to their convictions.

The problem in the past has been evident in such institutions as the Post Office, Railway and
Harbours, Forestry, the army, the police, the prisons, etc.

While this has often been a hardship on members, the State is also deprived of willing workers who
would in many instances prove to be reliable people of principle and hardworking.

EXISTING PROVISIONS IN THE CONSTITUTION

A. According to the Constitution of South Africa there are certain constitutional principles
which should have a bearing on this issue:
Constitutional Principle II - "Everyone shall enjoy all universally accepted fundamental rights,
freedoms and civil liberties, which shall be provided for and protected by entrenched and
justiciable provisions in the Constitution... "

Constitutional Principle 111 - "The Constitution shall prohibit racial, gender and all other
forms of discrimination and shall promote racial and gender equality and national unity.

Constitutional Principle V - "The legal system shall ensure the equality of all before the law and
an equitable legal process.  Equality before the law includes laws, programmes or activities that
have as their object the amelioration of the conditions of the disadvantaged, including those
disadvantaged on the grounds of race, colour or gender.

Constitutional Principle XXV I11 - "Notwithstanding the provisions of Principle XI1, the right
of employers and employees to join and form employer organisations and trade unions and to
engage in collective bargaining shall be recognised and protected. Provision shall be made that
every person shall have the right to fair labour practices.
Constitutional Principle XXX -
1. 'There shall be an efficient, non-partisan, career-orientated public service broadly

representative of the South African community, functioning on a basis of fairness and
which shall serve all members of the public in an unbiased and impartial manner....

B. Provisions of Fundamental Rights in Chapter 3 of the Constitution -



Equality

8. (1) "Every person shall have the right to equality before the law and to equal
protection of the law.  "

(2) "No person shall be unfairly discriminated against, directly, or indirectly and,
without derogating from the generality of this provision, on one or more of the
following grounds in particular: race, gender, sex, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture or language.

(4) "Prima facie proof of discrimination on any of the grounds specified in subsection
(2) shall be presumed to be sufficient proof of unfair discrimination as
contemplated in that subsection, until the contrary is established.

Religion, belief and opinion
14. (1) "Every person shall have the right to freedom of conscience, religion, thought,
belief and opinion, which shall include academic freedom in institutions of higher learning.
"

Administrative justice
24. "every person shall have the right to:

(a) 'lawful administrative action where any of his or her rights or interests is affected or
threatened,- " see also sections (b), (c) and (d).

Economic activity
26. (1) "Every person shall have the right freely to engage in economic activity and to

pursue a livelihood anywhere in the national territory.

Labour relations
27. (1) "Every person shall have the right to fair labour practices.

PROPOSAL
In the light of the Constitutional Principles and the Fundamental Rights in the Constitution, there is
no ground for discriminatory labour practices against Seventh-day Adventist South Africans on the
grounds of their religion, conscience or belief.
Whereas it is difficult to name a specific group of people in a Constitution, the proposal is that a
general provision be made within the Fundamental Rights which would take care of all citizens
facing such problems.

Herewith a suggested added provision in the Fundamental Rights:
"Every person shall have the fundamental right to religiously observe one day in seven as a holy day
if so desired."
"This right shall not jeopardize any labour opportunities or any academic privileges."



"This one day in seven may be Friday, Saturday or Sunday, or any other day of the week, provided
it be a tenet of an established religious organization which recognizes the citizen concerned as a
member."

This provision could become a part of item 14 of the Fundamental Rights - Religion, belief and
opinion.

Dr Eric C Webster
Editor
Signs of the Times



GAME RANGERS ASSOCIATION OF AFRICA

28 February 1995

re: PROPOSED INCLUSIONS IN THE CONSTITUTION OF THE R.S.A. IN RESPECT OF THE
CONSERVATION OF THE ENVIRONMENT.

The Game Rangers Association of Africa wishes to submit the following inclusions in the Constitution in respect of the
Conservation of the, Environment:-

Natural resources and environment; public policy

The natural resources of the Republic including air and water and the healthful, scenic, historic and aesthetic quality
of the environment shall be protected and conserved insofar as possible and consistent with the health, safety and
welfare of the people, and no law which is inconsistent therewith shall be made by Parliament or any provincial
legislature.

Locus standi of persons in respect of environmental laws.

Any person, natural or juristic, may institute proceedings in any competent court for the enforcement of any provision
of any law relating to the protection or conservation of natural resources or the environment.

C. John Forrest
Chairman, Game Rangers Association of Africa.

This Submission is supported by

The Wilderness Foundation and

The Wilderness Leadership School



C. John Forrest.
Chairman, Game Rangers Association of Africa.



MEMORANDUM OF THE RAPPORTRYERS OF VEREENIGING TO THE
CONSTITUTIONAL COMMITTEE

INTRODUCTION

The members of the Rapportryers Corps of Vereeniging identify themselves with the
arrangements of the interim constitution which creates a new political dispensation based upon
citizenship for all South African citizens, democratic principles and equality amongst all citizens
so that they may all use and exercise their fundamental rights.

PROPOSALS FOR THE NEW  CONSTITUTION
CONSTITUTIONAL PRINCIPLES

That the agreement in respect of the constitutional principles in annexure 4 of the transitional
constitution be honoured in letter and spirit.

2.    LANGUAGE

That the arrangement in the transitional constitution in respect of the eleven official languages be
maintained.  We refer especially to the paragraph that the existing rights with regard to language
and existing status of languages may not be forfeited.  That the provincial legislators be allowed
to arrange their own regional language in terms of the stipulations of the transitional
constitution.

3.   MOTHER-TONGUE EDUCATION

We recommend that mother-tongue education from creche stage to tertiary education be written
in as a basic right of each individual.  That this principle be maintained by state schools, state-
supported schools and private schools.  There is no objection to different language groups'
sharing the same facilities, as long as each group is educated in their mother-tongue.

4.     CHARTER OF HUMAN RIGHTS

That the charter of rights be executed in its full consequences.  That the constitutional court will
stand absolutely outside politics in terms of composition and pronouncements.  That each citizen
will have equal adjudication before the court.



5.    LEGAL SYSTEM

The legal system must be independent and impartial.  We recommend that the chapter with regard
to judicial authority of the courts be maintained.  We also recommend that the death penalty be
retained for capital crimes and that judges must have the authority to impose this penalty in
extreme cases.

6.    MINORITY RIGHTS

Protection of the rights of minority groups, as those of individuals, must be guaranteed.

7.    FREEDOM OF RELIGION

Freedom of religion must be guaranteed.

8.     INDEPENDENT EDUCATION
Right to independent education up to tertiary education must be guaranteed.

9.     RIGHT OF OWNERSHIP

The right to private property must be fully guaranteed.

10.   FREE-MARKET SYSTEM

A complete free-market system must be maintained with minimum interference by the state in the
market and industries.

11.   BROADCASTING

Broadcasting must be fully independent without an independent broadcasting authority.  Listeners
and viewers must have an absolute free choice about the broadcasting group to which they want
to pay their licence fees.  There must be control only over frequency intervals for the different
broadcasters.

12.    FEDERAL SYSTEM FOR SOUTH AFRICA

The federal system for provinces as well as traditional authorities must be retained.  Power must as
far as possible be devolved to second and third tier governments as presently stipulated the
transitional constitution.



13. AMENDMENT OF CONSTITUTION

Amendment of the constitution can be obtained only after a 2/3 majority has been obtained for it.

14.    AGE FOR VOTING RIGHT

Age for voting right must remain 18 years.

15.    VOTERS' LISTS

Voters' lists for each constituency must be compiled before each election.  Only voters with a valid
voting card may vote and arrangements must be made for voters who are not available on election
day.

16.    PRESIDENTIAL ELECTION

We recommend that the president be elected by the nation almost in the way of an American and
French election.  The president must not necessarily be the leader of the largest party.

17.    NATIONAL ASSEMBLY

The present system of proportional representation in the national assembly must be retained, but
representatives must be allocated to electoral divisions.  However, we feel that the voters rather
than the party should appoint candidates to be included in the list of candidates for each party by
means of an electoral committee in each electoral division.

18.    SENATE

The present system must be retained.

19.     AUTONOMY OF PROVINCES

Provinces must be regarded as autonomous federal states and the present system in the transitional
government that provinces are represented by ten elected members in the National Assembly must
be retained.

20.     PROVINCIAL PREMIERS



Provincial premiers must also be elected by enfranchised voters by the province and must not be
appointed by the party.

21.     PROVINCIAL ELECTION

Provincial elections must not be held as part of the national election.  Provincial political candidates
must appear on the ballot and not the national leaders of the political parties.  The composition
must also be determined in proportion to the votes in the province and not on the basis of the result
of the national election.  Allocation of seats must be done on the basis of registered voters in
constituencies.

22.     EXECUTIVE OFFICIALS

Political executive officials such as members of parliament must have one profession only, namely
the specific one for which they have been appointed.  If serious crimes against a politician are laid
before a court, they must resign from their position.  They may be reappointed only if they are
found innocent by the Court.

23.     SUMMARY

In summary, our recommendation boils down to this, that the principles in the present transitional
constitution to a large extent be retained.  Minority rights and language rights must be guaranteed.

In the federal dispensation provinces must be regarded as an autonomous federal state and the
electoral procedures must be adapted accordingly.

Our recommendations are points which are stipulated but constitutionalists must process the
requests to be included correctly in the constitution.



 NATIONAL MONUMENTS COUNCIL

        28 February  1995

THE IMPORTANCE OF A NATIONAL HERITAGE BODY AND ITS
PROPOSED FUNCTION

A fundamental problem which the National Monuments Council's (NMC) has identified, is
the negative and counter-productive effect that the devolution of all powers to Provincial
level, in accordance with the Interim Constitution, could have on the conservation of South
Africa's cultural heritage and on the NMC or its possible successor.  It was therefore
decided to bring this matter to the attention of the Constitutional Committee which will be
drafting South Africa's permanent Constitution.

This matter was considered, inter alia, during several of six country-wide work sessions
which were held by the National Monuments Council in 1994 about the future of heritage
conservation and in a subsequent assessors' report.  The work sessions and latter report, as
well as a supplementary report by the NMC, were in agreement that a national heritage
body is essential, apart from provincial heritage bodies.

As far as the Monuments Council or any other future heritage body is concerned, the
Council feels strongly that it should have a similar national status as that of the National
Parks Board in terms of Schedule 6 of the current Interim Constitution.  It is also
considered as the most effective infrastructure for the conservation of our cultural heritage.

Unlike museums, whose activities are mostly of a local or regional nature, the NMC or its
successor will always need national powers.  It will, inter alia, allow the Council to act
national policy and provide national guidelines.

Although provision has been made under the current Interim Constitution for the nine
Provinces to accept responsibilities for arts and culture, the national Ministry of Arts,
Culture, Science and Technology also still regards the Monuments Council and its
functions as within its jurisdiction.

In addition, the large majority of foreign countries (even those with a Federal Constitution)
have a strong centralised component in their heritage conservation systems.

As far as the functions and responsibilities of the Monuments Council or its successor on a
national level is concerned, it is considered essential that :



i)   a national body provide the philosophical basis or ethos for the necessity to conserve our
heritage.  One of the important reasons why a national heritage body should continue to
exist, is to promote a national pride in and identity with South Africa a rich and unique
heritage.  This important role for a national body should be directed to reach as many
citizens as possible and form part of the process of nation-building.  Even South Africa's
history of conflict forms a common bond, which has been recognised and fostered by the
NMC's War Graves Division by honouring those who died for a cause in which they
believed.

Such an organisation should also strive to affirm, conserve, promote and revitalise the
diverse South African cultural heritage and to ensure that it is accessible to all South
Africans.  In this regard the national body should link the conservation and promotion of
our heritage to areas of national priority, such as the Reconstruction and Development
Programme (RDP), to ensure that it is recognised as an important resource.

ii)     in carrying out its duties and responsibilities the national body should as far as possible
liaise on material matters with other structures and/or organisations on national,
provincial, metropolitan and local government level.  A multi-disciplinary approach
should indeed be adopted for the effective conservation of our heritage at all levels.  The
interaction between planning and conservation and the necessity for educating people to
appreciate and respect our heritage are two of the most important examples of such
inter-disciplinary relationships.

iii)     the national body should be involved in providing a national directive and strategy for
heritage conservation, but should refrain from being involved in its detailed management
on provincial level where a provincial conservation body exists.  However, to ensure
that heritage conservation is not neglected in those Provinces where the delegation of
powers to manage heritage conservation has not been requested by the relevant
provincial authority or can only be partially implemented for practical or financial
reasons, the national heritage body should provide the necessary services on an agency
basis to be mutually agreed upon.

According to the National Monuments Council, a national body should have at least the
following functions and responsibilities:

a) determine national policy and provide guidelines for the Provinces;

b) determine and co-ordinate activities at a national level;

c) set minimum national standards for the management of the cultural heritage;

d) consider and update national legislation, as well as liaise with the relevant
organisations on Provincial legislation;



e) be responsible for the statutory protection and management of structures, sites and
objects which have been identified as forming part of the national heritage (as
opposed to what may be described as the local or provincial heritage);

f) co-ordinate and administer activities regarding antiques and cultural treasures;

g) undertake educational and public relations programmes;

h) control and administer archaeological and palaeontological sites and objects,
including shipwrecks;

i) control the temporary or permanent export of such material;
liaise with international heritage bodies;

k) make recommendations regarding World Heritage Sites in South Africa;
co-ordinate and monitor inter-provincial, activities in general;

m) determine national policy for war graves and ensure that international standards are
maintained;

n)      incorporate graves of conflict in any future organisation - for example, those who
have died in the Freedom Struggle in South Africa and in other countries.  It will
obviously be the national body's function to identify and maintain such graves or
erect suitable memorials in and outside South Africa's borders.  In this way the
omissions of the past could be rectified to ensure an all-inclusive approach to the
protection of graves.  In this respect national boundaries, the colonial timespan and
political or cultural differences can also be transcended where a common bond and
nation-building are concerned.

o)      co-ordinate the conservation of such graves and memorials, as well as the work of
all interest groups through a national secretariat;

p)       co-ordinate research and administer a national information system or central
register concerning war graves and to handle all enquiries;

q)         responsible for all activities involving graves outside the borders of South Africa;

r)       maintain and co-ordinate a national information system on heritage conservation,
including a national heritage library and computerised databases;

s)       undertake and promote research on aspects such as the theory and implementation
of heritage conservation as an inter-disciplinary science, as well as the latest
international restoration practices;



t)      co-ordinate fund-raising on a national level, as well as to administer national trust
funds;

u)      conduct negotiations, where necessary with the central Government regarding State
properties where its conservation are causing problems on a provincial level; and

v)      to act, where necessary, on an agency basis where the delegation of powers to
manage heritage conservation has not been requested by a provincial authority or
can only be partially implemented for practical and/or financial reasons.

It is strongly recommended that the powers of the National Monuments Council or any
other future national heritage body should be guaranteed as far as possible when
devolution of powers is considered.  The Monuments Council therefore feels that such
national functions should also be guaranteed  in the country's permanent Constitution.

G.S. Hofmeyr

Director



WILDERNESS LEADERSHIP SCHOOL

PROPOSED INCLUSION IN THE CONSTITUTION OF THE RSA IN
RESPECT OF THE CONSERVATION OF THE ENVIRONMENT

We in the Wilderness Leadership School wish to confirm in writing our support of
the submission of the Game Rangers Association of Africa.  Their letter of 28th
February 1995 to you refers.

ANDREW MUIR

Dear Sir,

PROPOSED INCLUSIONS IN THE CONSTITUTION OF THE R.S.A. IN
RESPECT OF THE CONSERVATION OF  THE ENVIRONMENT

The Game Rangers Association of Africa wishes so submit the following inclusions
in the Constitution in respect of the  Conservation of the Environment:-

Natural Resources and Environment: public policy

The natural resources of the Republic including air and water and the healthful,
scenic, historic and aesthetic quality of the environment shall be protected and
conserved insofar as possible and consistent with the health, safety and welfare of
the people, and the law which is inconsistent therewith shall be made by Parliament
or any provincial legislature.

Locus standi of persons in respect of environmental laws.

Any persons, natural or juristic, may institute proceedings in any competent court
for the enforcement of any provision of any law relating to the protection or
conservation of natural resources of the environment.

Yours faithfully,



C. John Forrest



The South African Reflexology Society

07:04:1995

The South African Reflexology Society beg you to consider the person's fundamental right to
choose and maintain optimum health by permitting the choice of either ALLOPATHIC medical
care OR care from any COMPLIMENTARY / ALTERNATE therapy.  We request that this choice
be documented in the Final Constitution of South Africa.

The South African Reflexology Society, established in1995, represents a membership of 936
reflexology therapists of all races and denominations, from throughout South Africa.  It is the aim
of The Society to uphold education standards as well as the principles of our Codes of Practise and
Ethics.

We trust that this request will be allowed a fair and considered hearing.

Meryl Daykin (Mrs)
President



THE HOUSEWIVES LEAGUE OF SOUTH AFRICA
(Port Elizabeth’s Branch)

Re: Release on Bail of Rapists and Murderers
Abolition of Death Penalty

As an organisation of responsible and concerned women we would like to make the following
suggestion for the new Constitution:-

That the powers of the Court to grant bail for rapists and murderers should be
restricted so that bail may only be granted in exceptional cases and after the
Court has satisfied themselves that there is no possibility of danger to the public
and that the rights of Society be taken into account and not only the rights of the
criminal be recognised.

We also cannot agree with the recent decision of the Constitutional Court that the death penalty
be abolished.

C. E. Harden (Mrs)
Chairman



STATEMENT BY NAPTOSA TO THEME COMMITTEE

NO 6 (SPECIALIZED STRUCTURES OF GOVERNMENT)

OF THE CONSTITUTIONAL ASSEMBLY:

CAPE TOWN - 6 MARCH 1995

NAPTOSA is a National teachers' organisation that represents 60% of the employee

votes within the Education Labour Relations Council established in terms of the

Education Labour Relations Act 146 of 1993.  It is the intention of NAPTOSA to

participate in the constitution-making process through all available channels, and it

wishes to express its gratitude to the committee for this opportunity.

NAPTOSA is aware that an invitation was issued by the committee to the Education

Labour Relations Council to take part in this public hearing.  NAPTOSA doubts whether

the Education Labour Relations Council has the statutory authority to do so.  It should

also be borne in mind that the Education Labour Relations Council is primarily a

negotiating forum that would not necessarily be in a position to present a position that is

shared by each and every member of the council, even d a were competent to take part

in this hearing.

NAPTOSA is also aware, however, that all national organisations who are parties to the

council as well as the Department of Education in so far as it can present the views of

the employer's side of the council have been invited to take part in this hearing.  This, in

our view, makes it unnecessary to dwell on the question of whether the Education

Labour Relations Council can or should take part as a separate entity.

At the outset, it is important to make the point that, although those state departments at

the national and provincial levels which are responsible for the provision of education or



the formulation of education policy do form an integral part of the public administration,

important differences exist between the Educator sector and the central Public Service.

Education, as the White Paper on Education and Training that was released by the

Ministry of Education on the 28th of February 1995 points out, is a constitutional

fundamental right with regard to which the State has a positive obligation towards

its citizens.  This is not the position with regard to those public services that the

State provides through the central Public Service.

A number of consequences arise from this particular situation that necessitates

specific and specialized structures with regard to the formulation of policy and the

management and provision of education.

It is the view of NAPTOSA that it would be detrimental both to the accelerated

evolutionary process as well as the substance of a new educational dispensation 9

this committee, in its deliberations, were to lose sight of the following principles:

1 The Ministry of Education at the national level has and should have the

capacity to determine national education policy.  To this end, it is necessary

that the Education Ministry at national level will have at its disposal, as it

currently does, a National Education Policy Act.

2. Although the State bears the primary responsibility to provide education to

its citizens in terms of the Constitution, it does so and will continue to do so

through structures that are differentiated with regard to funding, governance

and management.  This in turn has the effect that educators employed for

the purposes of honouring the State's obligation to provide an education to

its citizens, are not employed by the State alone.  Consequently, educators

are not employed in terms of the Public Service Act or legislation regulating



the employment of public servants in the central Public Service.  The

Educators Employment Act, 1994 was enacted by the State President in

terms of his competencies to legislate by proclamation in terms of Section

236 of the Constitution.

3. As a result of the particular constitutional position of the education sector

and for various other reasons, the education sector has, and should have,

separate legislation that regulates labour relations within the sector.

4. The White Paper on Education and Training clearly recognises the

principles set out above and as far as the provision of education both as a

constitutional right and a public service is concerned, the developing

legislative framework addressed in the Education White Paper will provide

sufficient scope for contributions towards policy development by relevant

stakeholders.  This is also true with regard to the role of the education sector

as an agent of human resource development within the broader framework

of the Reconstruction and Development Programme.

NAPTOSA is of the view that this committee should be informed in its deliberations

by what has been set out above as well as the contents of the White Paper on

Education and Training.

Thank you for this opportunity.



18 July 1995

THE BLACK SASH

The Black Sash would like to re-iterate the position it has already stated with regard to the
death penalty.  We believe that a clause should appear in the final constitution which outlaws
the death penalty.

We appreciate that the decision handed down by the Constitutional Court abolishing the death
penalty only applies to the Interim Constitution.  We would therefore like to urge constitution
makers to ensure that a clause must appear in the Right to Life section worded “ Capital
Punishment shall be abolished.”

[signature: illegible]

Black Sash Legislation Watch Committee



ZWARTKOPS TRUST

11 April 1995

The Zwartkops Trust, which was formed 27 years ago in order to protect and conserve the natural
environment of the Zwartkops River in Port Elizabeth wishes to know if there is any inclusion in
the proposed new constitution for the protection of the environment.

At the present time we are facing a threat to our wetlands which is based on a prescriptive right
granted to a then Government Department in 1962.  We feel that these old measures which took no
cognisance of the rights of an ordinary citizen to use, enjoy and protect his own environmental area
should be controlled by the new constitution.

Your assistance in this matter would be much appreciated.

T.J.Phipps
CHAIRMAN



DIOCESE OF PORT ELIZABETH - DIOCESAN SYNOD

Certified Extract of the Minutes of the Fifteenth Session of the Synod of the Diocese of Port
Elizabeth constituted on 17th March 1995 and held on the 18th and 19th March 1995.

MOTION AGAINST SPECIAL RIGHTS FOR HOMOSEXUALS AS PROPOSED IN THE
INTERIM S.A. CONSTITUTION

That this Synod,

Whilst affirming that the homosexual condition requires sympathy, counselling and prayers for
healing, nevertheless continues to recognise and reaffirm that homosexual behaviour is described as
sinful throughout the Scriptures;

And noting with concern the special rights proposed for homosexuals in the interim Constitution,
over and above the civil rights now enjoyed by all South African:

And, furthermore, aware of the grave consequences both for ourselves as the Church, and for our
children, should the proposed special rights be incorporated into our final Constitution;

RESOLVES

that the Constitutional Committee be urged to delete any clauses which give special rights to
homosexuals;

REQUESTS

both the Synod of Bishops and all members of this Synod to write to, or petition, both individually
and as concerned bodies, the relevant authorities: firstly, the Minister of Provincial and
Constitutional Development, The Hon, Mr Roelf Meyer; secondly, The Chairperson for the
Steering Committee of the said Hon.  Minister, (both of whose postal addresses are: P 0 Box 15,
Cape Town, 8000); thirdly to the local M.P.; and fourthly, for publicity purposes, to the editors of
local and national newspapers.

Certified true extract

K R Rae
Diocesan Secretary



CORRECTIONAL SERVICES AND ITS POSITIONING IN THE FINAL
CONSTITUTION

The Department of Correctional Services is one of three partners in the Criminal
Justice System, the other two being the Department of Justice and the SA Police
Service,

Although the functions, organisational structures and nature of the Police and
Justice Departments differ markedly, there are very close links with both these
departments.

In view of its main functions, namely safe custody and rehabilitation, Correctional
Services or Prison Services in any country are unique entities in many respects.
They have a unique position in all the Government economics throughout the
world.  The importance which a Government attributes to Correctional Services
is often an indication of how serious that government is about this very sensitive
function.  Corrections is a very specialised field and care should be taken not to
over simplify its functions in order to categorize it.  Corrections is and has
become a specialised profession with specific aims and objectives giving it a very
definite existence in its own right, exactly as Justice and Police are entities in
their own right.

On how ministerial portfolio's are made up is the prerogative of the Head of State and should not be included

or stipulated in the constitution.  The President should be in a position to allocate one or more portfolio's to

any minister of his Cabinet as and when he deems it necessary.

The international community and the UN, employing various international instruments and conventions,

place a very strong emphasis on the relationships between the partners in the criminal Justice System



although very few clear guidelines are given on the position that either of these arms of the criminal justice

system should take in the national household of any country.  This is for the country itself to decide.

When considering the position of Correctional Services the following need to be highlighted.

1. POSITIONING OF CORRECTIONAL SERVICES WITHIN THE LEVELS OF

GOVERNMENT

The positioning of Correctional Services exclusively at national level was exhaustively debated prior to the f

finalisation of the interim Constitution, 1993.

The main reason for this decision was based on Constitutional Principle XXI(4) which reads as

follows:"Where uniformity across the nation is required for a particular function, the legislative

power over that function should be allocated predominantly, if not wholly, to the national

government."

Furthermore, the distribution of inf rastructure, staff, training facilities and specialised care services are of

such a nature that to duplicate it according to provincial boundaries will not only be a costly exercise, but

will increase the risk of conflicting approaches,, practices and norms for offenders who should all receive the

same treatment in the Criminal Justice System (equality before the law).

However, as was already pointed out during deliberations leading up to the Interim Constitution, a number of

Departments with which Correctional Services need to maintain close working relationships are currently

placed at provincial level according to Schedule 6 of the said Constitution.  In this regard, reference is made

specifically to Departments such as Education and Health Services.

Bearing in mind that mutual co-operation and goodwill between Provincial Departments and those on

National level are of vital importance, the Department of Correctional Services has already reorganised its

regional structures along provincial boundaries.  At the head of each provincial structure is a Provincial

Commissioner, all of whom are in the process of being empowered, through the maximum delegation of



executive authority, to work in close liaison with Schedule 6 authorities at Provincial level, while maintaining

national norms and policy standards.

2. THE CORRECTIONAL SERVICES IN THE CIVIL SERVICE

Broadly speaking, all service Departments, that is Defence, SA Police Service, Correctional Services and the
National Intelligence Service form part of the Civil Service but with very specific powers, functions and
obligations derived either from the Constitution or specific legislation for each department such as the
Correctional Services Act.

When the functions and responsibilities of the Department of Correctional Services is analysed there can be
no doubt that its work differs totally from the day-to-day activities of a normal Civil Service Department.

For this very reason in any national household you will find that the Prison- or Correctional Service is
regulated by a separate act clearly defining the functions, obligations and structure of the Department.  This
example should be followed.

The Commissioner of Correctional Services has powers and functions pertaining to the appointment,
promotions, training, discharge, etc. of members of the Department based on the relevant stipulations of the
Correctional Services Act and other legislation such as the Civil Service Labour Relations Act.

AS stated above, the Department is administered in accordance with the Correctional Services Act, 1959
which stipulates inter alia in Section 2(2) that its functions shall be:

eta) to ensure that every prisoner lawfully detained in any prison be kept

therein in safe custody until lawfully discharged or removed

therefrom;

b) as far as practicable, to apply such treatment to convicted

prisoners and probationers as may lead to their re-formation and

rehabilitation and to train them in habits of industry and labour;

c) to apply correctional supervision in respect of probationers;".



Taking the abovementioned into account it is clear that the Department

has a multifaceted functional nature, some of which are related to the

administration of Justice whilst the safe custodial function (with its

concomitant powers of prevention of escapes, the re-arresting of

escapees and the use of fire-arms and other restraining devices where

absolutely required) is clearly within the ambit of:

assisting the State in the maintenance of law and order; and

protecting the community against further/ repeated crime and convicted

criminals.

For the reasons cited above, it should be obvious that the Department of

Correctional Services should be treated as a special category of State

Department with ties and working relationships across a broad spectrum

of Departments but with special emphasis on relationships with the

partners in the Criminal Justice System.

However for service benefits, broad personnel policy and personnel standards and administration the

Department of Correctional Services, like the SA Police Service, for reasons such as uniformity, is

dependant on the Public Service Commission (PSC).

This is however often problematic in more than one sense, A Commission on Service Departments, or a

meaningful representation by the Service Departments such as Police and Correctional Services on the Public

Service Commission (PSC) is very necessary if the goals of inclusive and consultative decision-making are to

be met in respect of staff matters in Correctional Services and also the SA Police Services.

It is the Department's contention that due to its unique nature as already described, and the large measure of

autonomy already embodied in its current Act (to be replaced in due course by a completely new Act pending



further public debate on Correctional matters) it should be included under the list of institutions for which a

Special Service Commission is to be established.  The Department should preferably not fall under the Public

Service Commission,

Over and above the reasons cited above, the placing of the Department of Correctional Services squarely

under the Public Service Commission alongside purely civil organisations would lead to the creation of

disparities in relation to other  other protectors of the community such as the SA Police Service and have a

severely detrimental affect on:

the recruitment, selection and training of suitable personnel to serve in the often trying and

potentially dangerous work situation of also being law enforcement officers;

efficiency of staff rendering a 24 hour security service in the protection of the public; and

maintenance of a staff contingent capable of dealing with functions inherent to prisoners and

prison administration including rehabilitative services.

3,   MILITARY CHARACTER

Currently the Correctional Service in South Africa is organised along military lines.  This does not mean that

in doing so the Department of Correctional Services forms part of the Defence Force or the Military.  It is

merely an organisational structure.  It should also not be construed as being anti-rehabilitation or anti-

specialised programmes for prisoners.

Viewpoints that the Department of Correctional Services should be demilitarised are not new, In fact, it

formed part of the rationalisation process of former president P W Botha when he came to power.  The then

Prison Service was ordered out of its military ranks and put under Justice.  This created a furore amongst the

rank and file of the staff - not only from senior members as such, but also from the lower ranking staff in the

Service who perceived it as a authoritative decision without consultation, robbing members of both sexes and

all population groups represented in the Department of hard-earned status.  Consequently, the Government of

the time decided to leave the military ranking structure in place for the time being.  Placing Corrections under



the justice department created more problems and managerial deficiencies than can be mentioned in the scope

of this document but which can be substantiated scientifically and comprehensively.  This step had to be

abandoned due to dictating realities and because it proved to be a step backwards.

The achievement of the goal of rehabilitation will not depend on whether the Department of Correctional

Services falls under "Justice".  It will depend on the mandate given to the Department by virtue of the

Correctional Services Act and the infrastructure, manpower, budget and professionalism of its staff to

achieve this goal.

The military ranking structure as an organisational structure plays a very important part in maintaining the

morale of the members of the department and goes a long way towards promoting efficiency.  However these

goals can still be achieved without having military ranks.

When reconsidering military ranking, the following points should be considered very thoroughly:

military ranking could mean organisation based on the ranking/post levels of the civil service.  This could

cost millions of rands and will have to be preceded by a very thorough investigation involving the Public

Service Commission (PSC) and even State Expenditure.

The decision as to whether or not to demilitarise should not be taken without preparing the staff beforehand

as to what prompted the decision and what it will mean for every man and woman in the Service,

Proper consultation will have to take place with staff, organised labour, etc. before any decision is made or at

least before details are decided on.

Taking away military ranks cannot and should not mean no visible alternative ranking structure or the loss of

sound discipline, without which no Correctional Service in the world can operate.

Taking away military ranks should not mean doing away with uniforms.

There are staff benefits and legitimate expectations in respect of promotion coupled to military ranking

structures which are bound to create job instability and labour unrest if members are not reassured and the

matter addressed cautiously and with circumspection.



1 0

The view is supported that the Department should move towards demilitarisation but that the details should

not be embodied in the constitution but rather in the Correctional Services Act which is presently under

consideration via the relevant Portfolio Committee.  The latter process was preceded by a White Paper,

inputs from NGO'S, consultation and debate with staff, interest groups, etc.

Political parties would therefore be able to direct/monitor and manage the process of demilitarisation and the

role and functions of the future Department of Correctional Services very closely via the Parliamentary

process and instruments.

4, THE PRISONER/OFFENDER IN THE CARE OF CORRECTIONAL SERVICES

It is important that the constitution gives content and meaning to the position and rights of offenders.

As stated in the Department's White Paper, the Department acknowledges the fundamental rights of

offenders which are embodied in the Constitution.  Therefore, it is necessary to incarcerate and treat

prisoners in a humane manner and to create a climate which is conducive to rehabilitation.

In order to ensure a stable and orderly prison community, a specific set of rules and codes of conduct must

exist for the regulation of behaviour of inmates and staff.  Prisoners and staff have the obligation to adhere to

these

rules and codes of conduct and a violation must have specific consequences for the transgressor,

Although some rights of prisoners are embodied in Section 25 of the Constitution, the Department already

recognises other additional rights, such as:

the right to be provided with food which has an adequate nutritional value according to a prescribed

diet scale, and consisting of a reasonable variety which is well prepared and served;



the right to receive a special diet where the medical officer deems it necessary for medical reasons or

where religious beliefs dictate;

a sentenced prisoner has the right to be provided with a complete set of clothing which satisfies

hygienic requirements and is adequate in all circumstances;

 If not serving a sentence of imprisonment (awaiting trial), the right to wear suitable private clothing
unless

theprisoner's clothing is considered to be inadequate or improper or in an unhygienic condition, or

when it is necessary to preserve such

clothing in the interests of the administration of justice; or if the prisoner is unable to procure other

suitable clothing from any other source. (In such instances prison clothing is issued);

the right to have medical treatment at state expense; or to consult a private medical practitioner or

physiotherapist chosen by the prisoner at own expense;

if disabled or mentally ill, the right to have reasonable access to adequate medical or psychiatric care;

the right to make representations regarding prison management to the Commssioner, Minister, an official

visitor and the Public Protector/Provincial Public Protector;

the right to communicate with and maintain contact with next-of-kin;

the right of access to legal representatives;

the right to an interpreter;

the right to appear before the Institutional Committee at least annually in respect of all issues entrusted to
such Committee;

the right of access to the legal system of the country; and

all rights stipulated in the Constitution or which may be conferred by, for instance, the Constitutional Court.



(It is not argued that these rights are exhausted and that more cannot be added or def ined)

The limitation of certain human rights of prisoners by the Correctional Services Act is done in the spirit of

the Constitution and internationally accepted practices and does not negate the essential content of the right

in question but merely acknowledges the inherent realities of imprisonment.  This principle will also have to

be followed when a new Correctional Services Act is being drafted and legislated.  Any prisoner who

nevertheless feels that a constitutional right has been inf ringed upon by the Department, has the right and

should in f uture also have the right of access to legal representation and litigation.

5. STAFF CODE

A specific staff and disciplinary code should be embodied in the Correctional Services Act.

SUMMARY

1, Correctional Services should remain a function of central Government, (The

Department of Correctional Services should decentralise its functions as far as

possible and organise itself on provincial level through delegation of powers).

2.       The Department of Correctional Services is and should remain a Service

Department       with its own legislation dealing with its organisational structure

(non-military ranking, `         etc.), staffmatters, code of conduct for staff,

functions of the Department, etc.

3.    The Public Service Commission (PSC) should be structured with representation

from the      Service Departments in respect of matters where central control is

necessary for reasons    such as uniformity or where the Correctional Services

Act makes no specific provision -    even better would be a Service Commission for

the Security apparatus of the Country        (the Department of Correctional



Services can rightly be defined as a special department    such as the SA Police

Service).

4, The principle of a separate ombudsman for Correctional Services is

underwritten, The exact functions and duties should be defined in the

Correctional Services Act.

5, The relationship between the Department of Correctional Services and the

Judiciary and especially in respect of releases and parole can also be defined

outside the scope of the Constitution in separate legislation for instance in the

Correctional Services Act as is the case at present.  Correctional Services should

be recognised as a Specialised Service Department with very unique functions

related to safety and security but at the same time related to human development

and rehabilitation.

6. As reported in "Die Burger" of 7 March 1995, Correctional Services is the

"stepchild of the Committees".  This need not be so.  Care should be taken that

Correctional Services does not once again end up being the stepchild in the State

household as it used to be decades ago.  That would be a step backwards.

The Department has the knowledge, the expertise and the research capability to furnish information to any

committee on the position of Correctional Services.

The Department would be happy to submit further inputs verbally or in writing on any of these matters or

any other relevant matter should the need arise.



COMMISSIONER : CORRECTIONAL SERVICES

H J BRUYN



Writing this letter to you to set your weary mind at ease.

I hereby request that on behalf of the community and myself at large, we would like to encourage
our churches in our beloved country to respect the rights and Dignity of Individual members of the
constitution and members of others churches but more especially my church and entire community.

For e.g. Our famous Z.C.C.

Stunch Members of Said Church



The Afrikanerbond

3 May 1995

NEW CONSTITUTIONAL TEXT

Attached hereto please find our recently published memorandum and draft constitutional text,

the aim of the input being to make a constructive contribution to the writing of the

constitution.

In order to refine the draft and to complete missing sections, work is being continued on it.  It

is submitted not to promote some or other party political objective, but in the hope that it

would contribute to the development of a sound constitution for South Africa.

In view of the fact that the Constitutional Assembly is the only body able to formulate the new

constitutional text and to approve a draft thereof, our contribution is submitted to all of the

seven parties concerned, as well as to the Chairman of the Constitutional Assembly for

processing at their discretion.  Since provincial authorities should in terms of the Constitution

play a significant part in the writing of the Constitution, a copy of our draft will be sent to each

Premier as well as to the Chairman of the Commission for Provincial Government.

Should you require more background to our approach, we refer to the four memorandums

already submitted to the Constitutional Assembly.

Further information is available from: Prof.  F Venter

CHIEF SECRETARY

NEW CONSTITUTIONAL TEXT

DRAFT TEXT
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AFRIKANERBOND: MEMORANDUM 5

1. Introduction

The Constitutional Assembly has now been busy with its activities for some time and has set

itself target dates for the completion of its task that will be difficult to achieve, should its

working method not be adapted.

With a view to contribute to the process, the Afrikanerbond had towards the end of 1994 and

earlier this year submitted four memoranda to the Constitutional Assembly.  It would however

appear that the processing of the proposals of the political parties in the Constitutional

Assembly is requiring so much energy that input from civil society is having very little, if any,

influence,

Against this background it was decided to attempt to make a more direct contribution CP to

the process by drawing up a draft constitutional text in which our preferences for a new

constitutional text could be expressed compactly and then to publish such draft.  We are

hoping thereby to contribute to a sharper focus of the public debate on the constitutional

future of South Africa.

The attached draft text deals comprehensively with the most important aspects of the

Constitution, but is not yet complete.  Some themes are still under consideration, including the

constitutional provisions relating to local government.  We intend in due course to complete

and refine the attached text, but consider it potentially useful to the public debate to publish

the draft in its present form in the mean time.

This memorandum serves as an introductory overview of the draft text, but does not cover all

the details appearing in the text itself Particulars and some of the finer nuances of formulation

must be drawn from the text itself. (An English version of the draft is not available yet.)

2. Structure of the text

The text is arranged in four parts, namely -

· The Republic and its Citizens
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· The Organs of the Republic

· Provincial Government

· Local Government

The first part contains the provisions in terms of which the Republic is constituted, the

supreme status of the Constitution is confirmed and the national symbols, official languages

and citizenship are regulated.

The second part, due to its nature comprising the largest part of the Constitution, deals with

the legislative and executive powers at national level, the judicial power, finance, the civil

service, the public protector and security matters.

The third part regulates the provincial dispensation.

The last part should contain the framework provisions for the local government dispensation.

3. Constituent provisions

Clause 2 determines the nature of the Republic to be a "constitutional state founded in justice,

order and the well-being of its citizens".  A provision of this nature, which determines the

character of the state and of the Constitution, is lacking in the present Constitution.

Clause 3 intends the unchanged retention of the present national symbols.

Clause 4 is aimed at building upon the present official language policy, but with some

improvement on the current  wording.

Clause 5 aims at the protection of citizens against unjust deprivation of their citizenship.

4. Fundamental rights

Chapter 2 has two separate components, namely a Charter of Fundamental Rights and

provisions relating to the application, interpretation, limitation and forfeiture of fundamental

rights.  In the present Constitution these components are intermingled, whereby the clarity of

the provisions suffer.
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The first component, in contrast to the present Constitution, is expressly designated the

"Charter of Fundamental Rights" and is, due to its seminal importance, provided with a

preamble.  The arrangement (sequence) of the fundamental rights follows a logical pattern,

focusing first on personal rights, then on the individual in the community, then the rights in

which the authorities are involved directly, followed by rights involving culture and lastly some

"new generation" rights.

The formulation of various ",rights provisions" is rationalised (see e.g. clauses 11, 16 and 19 in

contrast to the present sections 8, 28 and 24).  In clause 24 the rights presently emanating

from section 3, are incorporated as fundamental rights, in clause 25 the potentially unclear

meaning of the present section 32 regarding education is clarified and in clause 26 the right to

the privacy and integrity of the family is established and the clumsiness of the present section

30 concerning children is addressed.

Concerning the implications of the entrenchment of the right to life (clause 7) for the death

penalty and abortion, we assume that this provision does not summarily prohibit the imposition

of the death penalty, or that it allows the relaxation of abortion legislation.  The Constitutional

Court can however be expected soon to give an authoritative interpretation of section 9 of the

present Constitution.  Depending upon the tenor of this judgment, we may propose a refined

formulation based on a further ethical, religious and legal investigation that we are currently

undertaking.  In any event, our point of departure is that no one's life should be taken by the

state if an act of Parliament, formulated and applied in the spirit of the Charter of Fundamental

Rights, does not regulate all relevant aspects of such taking of life.

In the second component of this chapter all the qualifying and explanatory provisions

regarding fundamental rights are set out, and (in clause 31(4)) it is proposed that abuse of a

fundamental right may lead to the forfeiture thereof

5. Cultural Councils

The proposed Chapter 3 is broadly based upon the thinking underlying the present

Constitution's Chapter 11, dealing with Traditional Authorities.
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It is assumed that traditional authorities in the Black communities, is essentially a cultural

matter.  In the culturally plural South African society it is however essential that constitutional

provision should be made for the consultation of all relevant cultural groups and not only of

selected groups.

It is therefore proposed that, in addition to the cultural communities represented by the

traditional authorities, every other South African cultural interest group (identifiable as

language communities) should be afforded the opportunity to establish one, compact national

cultural council that can be recognised statutorily.  The proposed cultural councils will

however not be entrusted with governmental authority, but must be consulted by government

regarding government conduct relating to the interests of the relevant cultural group.

The Afrikanerbond is of the opinion that a single cultural council should be established for the

above purposes to represent with government all the cultural interests of the Afrikaans-

speaking community.  The statutory arrangements regarding cultural councils must ensure that

the cultural councils are composed in a legitimate and balanced manner.  The system of

cultural councils should be established at all three levels of government.

Particulars of the proposed system of cultural councils should be provided for in extra-

constitutional legislation.

6. Parliament

it is proposed that Parliament should continue to be composed of two Houses, but that both

should be restructured.

The National Assembly should consist of 300 members directly elected by the voters.  150 of

the  members should however be elected from geographically demarcated single member

constituencies, while the other 150 seats should be filled from provincial party lists.  The idea

is that every voter should be able to vote for a candidate in a constituency as well as for a

political party and that the global result for all 300 seats should still produce a proportional

result. (Such a system has been functioning in Germany for decades and has been well-
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proven).  The purpose of such an electoral system is to ensure direct responsibility to the

voters of individual representatives without discarding the principle of proportionality.

It is proposed that the second House, to be called the National Council, should, in contrast to

the present Senate, ensure effective representation of provincial interests at the national level.

The National Council would be composed of the Premier of each province and nine other

members of each province's legislature, appointed proportionally from among the members of

the legislature.  The National Council would meet regularly, but only for one or two days

every month to dispense with its legislative task as provincial monitor of national legislation by

means of compact procedures.  The National Council would however be a House of

Parliament in the full sense of the word and will enjoy equal status, and, with some exceptions,

equal legislative authority as that of the National Assembly.

In the proposed system one may expect that most of the "ordinary" laws would be initiated in

the National Assembly, but that the National Council will be able to play an important

controlling role.  Clause 57 requires the National Council to approve all Bills dealing with

matters over which the provinces have authority separately, and clause 58 requires

amendments to the Constitution to be approved by two thirds majorities in both Houses sitting

separately.

7. The Cabinet

Since Constitutional Principle VI requires proper separation of powers to be applied in the

new Constitution, the imperfect separation of powers presently existing between the legislative

and executive powers, should be rectified.

It is proposed (clause 65) that the President should still be elected by the National Assembly

and that the person elected should then withdraw from Parliament, but that the Ministers (not

more than 25) (clause 74) nominated by the President, should also be obliged to vacate their

seats if they are members of Parliament.  Persons nominated by the President to the Cabinet,

must possess applicable knowledge and experience and the nominations must be confirmed by

Parliament after a public interview with those nominated, conducted by a joint committee of

Parliament.
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Thus Ministers would be alleviated from their responsibilities as parliamentarians and the task

of the actual parliamentarians to concern themselves with legislative initiatives and

fundamental debate, will be reinforced substantially.  The intention is that the legislative power

(Parliament) should make laws and the executive (Cabinet) must govern and manage the

country without the latter also dominating the former.  Ministers should, instead of them being

able to manipulate the legislative process, constantly be exposed to parliamentary control over

the manner in which they perform their governmental functions.

8. The Courts of Law

Of great importance regarding the court structure, is the proper regulation of the

constitutional jurisdiction of the Appellate Division and of the inferior courts, and the

appointment of especially the judges of the Constitutional Court.  Provisions like those of the

present Constitution concerning the Judicial Service Commission, the appointment of judges

of the Supreme Court, etc., have been omitted from the draft, since those are details that may

equally effectively be regulated in separate parliamentary legislation.  Clause 83 however

provides for the Chief Justice and the President of the Constitutional Court to be appointed by

Cabinet, but from the ranks of the judges already serving in the benches concerned.

It is inevitable that the Constitutional Court will be called upon to decide matters having

inunediate political implications.  Consequently political considerations cannot be excluded

from the appointment procedure of constitutional judges.  This will however not necessarily

result in the Court giving party political policies preference in its judgments, provided that

measures are taken to ensure that only persons who are appropriately qualified for

appointment to the Bench, are indeed appointed.  The process provided for by the present

Constitution, unsuccessfully attempts to create the illusion that political considerations play a

lesser role.

Against this background it is proposed (clause 83) that vacancies in the ranks of the

Constitutional Court should, as they occur, be filled on the unanimous nomination of a joint

standing committee of Parliament in which one member of every party represented in

Parliament should serve.  Interviews must be conducted by the standing committee in camera
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with prospective candidates and candidates recommended by the committee must then be

approved by 75% of all the members of the National Assembly.

The term of office of judges of the Constitutional Court should be 9 years.  It can be expected

that the "natural" occurrence and filling of vacancies in the course of time would sufficiently

ensure continuity.

Regarding the Appellate Division, it is proposed (clause 84) that constitutional jurisdiction

should not (as presently) be withheld from this Court, but that the Constitutional Court should

continue to be the court of final instance in matters concerning the interpretation of the

Constitution.  Equally the inferior courts should not be withheld from interpreting and

applying the provisions of the Constitution, especially in cases concerning infringement of

fundamental rights and other unconstitutional governmental conduct.

9. The Provinces

We assume that the provincial dispensation, having been established de novo in April 1994,

will require an extended period to develop fully.  The new Constitution must therefore, like

the present Constitution, provide scope for such an evolutionary development.

An essential matter that must be clarified in the new constitutional text, is the relative powers

of the provinces and the national government.  A reformulation of the nuclear provisions in

this regard is proposed in clauses 152 and 153.  The effect of such reformulation will

essentially result in the continuation of the present dispensation, but with greater constitutional

clarity.  The proposed formulation is intended to satisfy the requirements of the applicable

Constitutional Principles and to ensure on the one hand that there will be sufficient room for

the provinces to exercise their powers effectively, while a "national safety net" remains in place

ensuring good government and effective provision of services.

Regarding the executive power of the provinces, a similar system to that being proposed for

the national government is proposed in clause 173.  Should a member of the provincial

legislature become a member of the executive council, such person should vacate his or her

seat in order to ensure an appropriate separation between the legislative and executive powers

of the province.
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An essential change to the present provisions regarding financial and fiscal affairs is not being

proposed.  The system is still in a very early stage of development and the existing foundation

upon which it can develop further, appears for the time being to be appropriate.

25 APRIL 1995

CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA

(Second draft from the Afrikanerbond)

CONTENTS

Preamble

THE REPUBLIC AND ITS CITIZENS

Chapter 1 Constituent Provisions

Chapter 2 Fundamental Rights

CHARTER OF FUNDAMENTAL RIGHTS APPLICATION

INTERPRETATION AND LIMITATION OF FUNDAMENTAL

RIGHTS

Chapter 3 Cultural Councils

THE ORGANS OF THE REPUBLIC

Chapter 4 Parliament

THE NATIONAL ASSEMBLY

THE NATIONAL COUNCIL

THE NATIONAL ASSEMBLY AND THE NATIONAL COUNCIL

Chapter 5 The Cabinet

Chapter 6. The Courts of Law

Chapter 7. Finances

Chapter 8. The public Service

Chapter 9. The public Protector

Chapter 10. The Safety of the Public

PROVINCIAL GOVERNMENT

Chapter 11    Provincial Government
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PROVINCIAL LEGISLATIVE AUTHORITY

PROVINCIAL EXECUTIVE AUTHORITY

PROVINCIAL  FINANCE AND FISCAL AFFAIRS

PROVINCIAL CONSTITUTION

LOCAL GOVERNMENT

Chapter 12    Local Government

[EDITOR’S NOTE: Here follows the Afrikaans version of the text]

GRONDWET VAN DIE REPUBLIEK VAN
 SUID-AFRIKA

[Tweede Konsep van die Afrikanerbond]

INHOUD

Aanhef

DIE REPUBLIEK EN SY BURGERS

Hoofstuk 1 Konstituerende Bepalings

Hoofstuk 2 Fundamentele Regte

HANDVES VAN FUNDAMENTELE REGTE

TOEPASSING, UITLEG EN BEPERKING VAN FUNDAMENTELE REGTE

Hoofstuk 3 Kultuurrade

DIE ORGANE VAN DIE REPUBLIEK

Hoofstuk 4 Die Parlement
DIE NASIONALE VERGADERING

DIE NASIONALE RAAD

DIE NASIONALE VERGADERING EN DIE NASIONALE RAAD

Hoofstuk 5 Die Kabinet

Hoofstuk 6 Die Geregshowe

Hoofstuk 7 Finansies
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Hoofstuk 8 Die Staatsdiens

Hoofstuk 9 Die Openbare Beskermer

Hoofstuk 10 Die veiligheid van die Republiek

PROVINSIALE REGERING

Hoofstuk 11 Provinsiale Regering

PROVINSIALE WETGEWENDE GESAG

PROVINSIALE UITVOERENDE GESAG

PROVINSIALE FINANSIES EN FISKALE AANGELEENTHEDE

PROVINSIALE GRONDWETTE

PLAASLIKE REGERING

Hoofstuk 12 Plaaslike Regering

AANHEF
In nederige erkentlikheid teenoor die Almagtige God,
Verklaar ons, die mense van Suid-Afrika:

. . . . . . . . . . . . .

DIE REPUBLIEK EN SY BURGERS

Hoofstuk 1
Konstituerende Bepalings

Oppergesag van die Grondwet

1.  Hierdie Grondwet is die hoogste reg van die Republiek van Suid-Afrika en enige
regsreël en enige handeling van enige staatsorgaan wat met 'n bepaling daarvan onbestaanbaar
is, is nietig.

Republiek van Suid-Afrika

2. (1) Die Republiek van Suid-Afrika is 'n regstaat gefundeer op geregtigheid, orde en
die welsyn van die burgers waaruit die Republiek bestaan.

(2) Die Republiek van Suid-Afrika is een, soewereine staat.
(3) Die nasionale territorium van die Republiek omvat die provinsies Oos-Kaap, Oos-

Transvaal, KwaZulu/Natal, Noord-Kaap, Noord-Transvaal, Noordwes, Vrystaat, Gauteng en
Wes-Kaap soos hulle in Bylae T beskryf word, asook die Prince Edward Eilande, die interne
en territoriale waters, soos op enige gegewe tydstip deur wetgewing omskryf, aanliggend tot
die gemelde grondgebied.
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Nasionale simbole

3. (1) Die nasionale vlag van die Republiek is die vlag waarvan die ontwerp in Bylae Y
beskryf word.

(2) Die nasionale liedere van die Republiek is Die Stem en Nkosi Sikelel' i'Afrika.
(3) Die ampswapen van die Republiek en die seël van die Republiek soos dit in Bylae

X beskryf word.

Tale

4. (1) Afrikaans, Engels, isiNdebele, Sesotho sa Leboa, Sesotho, siSwati, Xitsonga,
Setswana, Tshivenda, isiXhosa en isiZulu is die amptelike Suid-Afrikaanse tale van die
Republiek.

(2) Geen orgaan van die Republiek mag in die uitvoering van sy of haar funksies bydra
tot die benadeling van enige van die amptelike Suid-Afrikaanse tale nie.

(3) Regte met betrekking tot taal, die status en gebruik van tale wat op enige
regeringsvlak by die inwerkingtreding van hierdie Grondwet bestaan, mag nie ingekort word
nie.

(4) Streekdifferensiasie met betrekking tot taalbeleid en -praktyk is toelaatbaar.
(5) 'n Provinsiale wetgewer kan in die provinsiale grondwet voorsiening maak vir die

gebruik van spesifieke amptelike Suid-Afrikaanse tale vir die doeleindes van die regering en
administrasie van die provinsie.

(6) Wetgewing, asook amptelike beleid en praktyk, met betrekking tot die gebruik van
tale op enige regeringsvlak is onderworpe aan en gegrond op die bepalings van hierdie artikel
en die volgende beginsels:

(a) Die skepping van toestande vir die ontwikkeling en vir die bevordering van die
gelyke gebruik en benutting van al die amptelike Suid-Afrikaanse tale;

(b) die uitbreiding van die regte met betrekking tot taal en die status van tale wat
by die inwerkingtreding van hierdie Grondwet tot sekere streke beperk is;

(c) die voorkoming van die gebruik van enige taal vir die doeleindes van uitbuiting,
oorheersing of verdeling;

(d) die bevordering van veeltaligheid en die voorsiening van tolk- en
vertalingsfasiliteite;

(e) die kweek van respek vir ander tale, benewens die amptelike tale, wat in die
Republiek gepraat word, en die aanmoediging van die gebruik daarvan in
gepaste omstandighede; en

(f) die nie-vermindering van regte met betrekking tot taal en die status van tale wat
by die inwerkingtreding van hierdie Grondwet bestaan.

(7) Daar moet deur parlementêre wetgewing voorsiening gemaak word vir effektiewe
meganismes waardeur respek vir die beginsels bedoel in subartikel (6) en die ontwikkeling van
die amptelike Suid-Afrikaanse tale en alle ander tale wat in Suid-Afrika gebruik word,
insluitend die gebaretaal van die dowes, te bevorder.

Burgerskap

5. Suid-Afrikaanse burgerskap word alleen ooreenkomstig 'n algemene wet van die
Parlement verkry en verloor en waar sodanige burgerskap of die regte wat daaruit voortvloei
ingevolge sodanige wet ontneem word, is enige persoon wat daardeur geraak word geregtig



13

op hersiening deur die Hooggeregshof van sodanige burgerskapsontneming op grond van die
objektiewe regverdigbaarheid daarvan.

Hoofstuk 2
Fundamentele Regte

HANDVES VAN FUNDAMENTELE REGTE

MET ERKENNING van die Godgegewe waardigheid van elke mens; en

MET AANVAARDING van die noodsaak dat die genieting van alle universeel aanvaarde
fundamentele regte, vryhede en burgerlike vryhede vir elkeen verseker moet word,

WORD die volgende regte as fundamentele regte ingestel en deur die Republiek gewaarborg:

Menswaardigheid

6. Elke persoon het die reg op respek vir en beskerming van sy of haar waardigheid.

Lewe

7. Elke persoon het die reg op lewe.

Privaatheid

8. Elke persoon het die reg op sy of haar persoonlike privaatheid, en ook op die
privaatheid van sy of haar woning, eiendom en kommunikasie.

Vryheid en sekuriteit van die persoon

9. (1) Elke persoon het die reg op vryheid en die sekuriteit van sy of haar persoon.
(2) Elke persoon het die reg om nie aan marteling van enige aard, hetsy liggaamlik,

geestelik of emosioneel, onderwerp word nie, en ook nie aan wreedaardige, onmenslike of
vernederende behandeling of straf nie.

Vryheid van assosiasie

10. Elke persoon het die reg op vryheid van assosiasie.



14

Gelykheid

11. (1) Elke persoon het die reg op gelykheid voor die reg en op gelyke beskerming
deur die reg.

(2) Daar mag teen niemand regstreeks of onregstreeks onbillik gediskrimineer word
nie.

Vryheid van uitdrukking

12. (1) Elke persoon het die reg op vryheid van spraak en uitdrukking, waarby
inbegrepe is vryheid van die pers en ander media.

(2) Elke persoon het die reg op die vryheid van artistieke kreatiwiteit.

Toegang tot inligting

13. Elke persoon het die reg op toegang tot alle inligting wat deur die staat of enige
orgaan van die staat op enige regeringsvlak gehou word in soverre sodanige inligting benodig
word vir die uitoefening of beskerming van enige van sy of haar regte.

Bewegingsvryheid

14. Elke persoon het die reg op vryheid van beweging en om 'n werk- en verblyfplek te
kies.

Ekonomiese verkeer

15. Elke persoon het die reg om vrylik aan die ekonomiese verkeer deel te neem.

Eiendom

16. Elke persoon het die reg om regte in eiendom te verkry en te hou en om, in die
mate waarin die aard van die regte dit toelaat, oor sodanige regte te beskik.

Toegang tot hof

17. Elke persoon het die reg om beregbare geskille deur 'n geregshof of, waar
toepaslik, 'n ander onafhanklike en onpartydige forum te laat besleg en het die reg om nie
sonder verhoor aangehou te word nie.

Aangehoudenes, gearresteerdes en beskuldigdes

18. (1) Elke persoon wat aangehou word, met inbegrip van elke gevonniste gevangene,
het die reg om-

(a) onverwyld in 'n taal wat hy of sy verstaan van die rede vir sy of haar aanhouding
verwittig te word;

(b) onder menswaardige omstandighede aangehou te word, wat minstens die voorsiening
van voldoende voeding, leesstof en mediese behandeling op staatskoste insluit;
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(c) met 'n regspraktisyn van sy of haar keuse te konsulteer, onverwyld van hierdie reg
verwittig te word en, waar dit andersins tot wesenlike onreg sou lei, deur die staat van
die dienste van 'n regspraktisyn voorsien te word;

(d) 'n geleentheid gebied te word om in verbinding te tree met, en besoek te ontvang van,
sy of haar gade of lewensmaat, naasbestaandes, godsdienstige raadgewer en 'n mediese
praktisyn van sy of haar keuse; en

(e) die regsgeldigheid van sy of haar aanhouding in persoon voor 'n geregshof te betwis en
om vrygelaat te word indien sodanige aanhouding nie regsgeldig is nie.
(2) Elke persoon wat weens die beweerde pleging van 'n misdryf gearresteer word, het,

benewens die regte wat hy of sy as 'n aangehoudene het, die reg om-
(a) in 'n taal wat hy of sy verstaan, onverwyld verwittig te word dat hy of sy die reg het

om te swyg en gewaarsku te word van die gevolge van die aflegging van enige
verklaring;

(b) so gou as wat redelikerwys moontlik is, maar nie later nie as 48 uur na die arrestasie
of, indien genoemde tydperk van 48 uur buite gewone hofure of op 'n dag wat nie 'n
hofdag is nie, verstryk, die eerste hofdag na sodanige verstryking, voor 'n gewone
geregshof gebring te word en aangekla te word of verwittig te word van die rede vir sy
of haar verdere aanhouding, by gebreke waarvan hy of sy geregtig is om vrygelaat te
word;

(c) nie verplig te word om 'n bekentenis of 'n erkenning te doen wat as getuienis teen hom
of haar gebruik kan word nie; en

(d) met of sonder borgstelling uit aanhouding vrygelaat te word, tensy in die belang van
geregtigheid anders vereis word.
(3) Elke beskuldigde het die reg op 'n billike verhoor, waarby inbegrepe is die reg-

(a) op 'n openbare verhoor voor 'n gewone geregshof binne 'n redelike tyd nadat hy of sy
aangekla is;

(b) om in voldoende besonderhede van die aanklag verwittig te word;
(c) om onskuldig geag te word en om te swyg tydens pleitverrigtinge of verhoor en om nie

tydens verhoor te getuig nie;
(d) om getuienis aan te voer en te betwis, en om nie 'n verpligbare getuie teen homself of

haarself te wees nie;
(e) om deur 'n regspraktisyn van sy of haar keuse verteenwoordig te word of, waar dit

andersins tot wesenlike onreg sou lei, op staatskoste van regsverteenwoordiging
voorsien te word, en om van hierdie regte verwittig te word;

(f) om nie skuldig bevind te word aan 'n oortreding ten opsigte van 'n handeling of
versuim wat nie 'n oortreding was op die tydstip waarop dit begaan is nie, en om nie 'n
swaarder straf opgelê te word as wat van toepassing was toe die oortreding gepleeg is
nie;

(g) om nie opnuut vir 'n oortreding waaraan of waarvan hy of sy voorheen skuldig bevind
of vrygespreek is, verhoor te word nie;

(h) om by wyse van appèl of hersiening toegang te hê tot 'n hoër hof as die hof van eerste
instansie;

(i) om verhoor te word in 'n taal wat hy of sy verstaan of, by ontstentenis daarvan, dat die
verrigtinge aan hom of haar getolk word; en

(j) om binne 'n redelike tyd na skuldigbevinding gevonnis te word.

Administratiewe geregtigheid
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19. Sonder dat die toepassing van die gemeneregtelike reëls van natuurlike
geregtigheid beperk word, het elke persoon die reg-

(a) op regsgeldige en prosedureel billike administratiewe optrede;
(b) om skriftelik van redes voorsien te word vir administratiewe optrede wat enige van sy

of haar regte, belange of regmatige verwagtinge raak; en
(c) op administratiewe optrede wat regverdigbaar is met betrekking tot die redes wat

daarvoor gegee is.

Burgerskapsregte

20. Elke burger het die reg om die Republiek binne te kom, daarin te bly en dit te
verlaat.

Vergadering, betoging en petisie

21. Elke persoon het die reg om vreedsaam en ongewapen saam met ander te vergader
en te betoog, en om petisies voor te lê.

Politieke regte

22. (1) Elke burger het die reg om-
(a) 'n politieke party te stig en om deel te neem aan die aktiwiteite van en lede te

werf vir 'n politieke party; en
(b) hom of haar vir 'n openbare amp verkiesbaar te stel.

(2) Elke burger het die reg om te stem, en om dit in die geheim te doen.

Gewetensvryheid

23. (1) Elke persoon het die reg op vryheid van gewete, godsdiens, denke, oortuiging
en opinie.

(2) Instellings van hoër onderrig, akademiese pesoneel en studente het die reg op
akademiese vryheid en die vryheid van wetenskaplike navorsing.

Taal en kultuur

24. (1) Elke persoon het die reg om die taal van sy of haar keuse te gebruik en om aan
die kulturele lewe van sy of haar keuse deel te neem.

(2) Waar dit uitvoerbaar is, het 'n persoon die reg om in sy of haar betrekkinge met
enige owerheidsorgaan op enige regeringsvlak die amptelike Suid-Afrikaanse taal van sy of
haar keuse te gebruik en daarin aangespreek te word.

(3) 'n Lid van die Parlement, 'n provinsiale wetgewer en van 'n plaaslike regering kan
enige sitting van sodanige instelling in die amptelike Suid-Afrikaanse taal van sy of haar keuse
toespreek.

Onderwys

25 Elke persoon het die reg-
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(a) op basiese onderwys en op gelyke toegang tot onderwysinstellings;
(b) op staatsgefinansierde onderrig in die taal van sy of haar keuse waar dit redelikerwys

uitvoerbaar is; en
(c) om, waar dit uitvoerbaar is, onderwysinstellings gebaseer op 'n gemeenskaplike

kultuur, taal of godsdiens met staatsfinansiering tot stand te bring, met dien verstande
dat daar geen diskriminasie op grond van ras mag wees nie.

Die gesin en kinders

26. (1) Elke persoon het die reg op die respektering van die privaatheid en die
integriteit van sy of haar gesin.

(2) Elke persoon onder die ouderdom van 16 jaar het die reg op die voorsiening van
sekuriteit, basiese voeding en basiese gesondheids- en maatskaplike dienste.

(3) Elke persoon onder die ouderdom van 18 jaar wat in aanhouding is, het, benewens
die regte wat hy of sy ingevolge artikel 18 het, die reg om onder toestande aangehou te word
en om op 'n wyse behandel te word wat rekening hou met sy of haar ouderdom.

(4) 'n Persoon onder die ouderdom van 18 jaar het die reg om nie aan uitbuitende
arbeidspraktyke onderwerp te word nie en om nie verplig of toegelaat te word om werk wat
gevaarlik of skadelik vir sy of haar opvoeding, gesondheid of welsyn is, te verrig nie

Arbeidsverhoudinge

27. (1) Elke persoon het die reg op billike arbeidspraktyke.
(2) Werkers het die reg om vakbonde te stig en by vakbonde aan te sluit, en

werkgewers het die reg om werkgewersorganisasies te stig en by werkgewersorganisasies aan
te sluit.

(3) Werkers en werkgewers het die reg om te organiseer en kollektief te beding.
(4) Werkers het die reg om vir die doel van kollektiewe bedinging te staak.
(5) Werkgewers het die reg om van uitsluiting vir die doeleindes van kollektiewe

bedinging gebruik te maak.

Omgewing

28. Elke persoon het die reg op 'n omgewing wat nie vir sy of haar gesondheid of
welsyn nadelig is nie.

TOEPASSING, UITLEG, BEPERKING EN VERBEURING VAN FUNDAMENTELE REGTE

Toepassing

29. (1) Regshulp kan van enige geregshof met toepaslike jurisdiksie op grond van
beweerde of dreigende inbreukmaking op 'n fundamentele reg aangevra word deur-

(a) 'n persoon wat in sy of haar eie belang optree;
(b) 'n vereniging wat in die belang van die lede daarvan optree;
(c) 'n persoon wat namens iemand anders optree wat nie in 'n posisie is om sodanige

regshulp in sy of haar eie naam aan te vra nie;
(d) 'n persoon wat as 'n lid van of in die belang van 'n groep of klas persone optree; of
(e) 'n persoon wat in die openbare belang optree.
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(2) 'n Regspersoon is geregtig op sodanige fundamentele regte as wat geskik is vir
benutting deur die regspersoon.

(3) Sonder om afbreuk te doen aan die algemeenheid van artikel 23(1), kan
godsdiensbeoefening in staats- of staatsondersteunde instellings geskied kragtens reëls deur 'n
toepaslike gesag vir daardie doel bepaal, mits sodanige godsdiensbeoefening op 'n billike
grondslag geskied en bywoning daarvan vry en vrywillig is.

(4) Maatreëls wat die uitwerking het dat 'n persoon wat voor die inwerkingtreding van
hierdie Grondwet deur onbillike diskriminasie benadeel is, daartoe in staat gestel word om
vooruit te gaan en om al sy of haar fundamentele regte ten volle te geniet, is geoorloof in
soverre as wat sodanige maatreëls nie diskriminerend teenoor ander persone werk nie.

(5) Prima facie-bewys van diskriminasie op enige grond, word geag voldoende bewys
van onbillike diskriminasie te wees, totdat die teendeel blyk.

(6) Geen ontneming van enige regte in eiendom word anders as ooreenkomstig 'n wet
toegelaat nie.

(7) Waar enige regte in eiendom uit hoofde van 'n wet bedoel in subartikel (6) onteien
word, is sodanige onteiening slegs toelaatbaar vir openbare doeleindes en is die onteiening
onderworpe aan die betaling van ooreengekome vergoeding of, by ontstentenis van
ooreenkoms, die betaling van dié vergoeding en binne dié tydperk wat 'n geregshof as
regverdig en billik met inagneming van alle tersake faktore bepaal, met inbegrip van, in die
geval van die vasstelling van vergoeding, die doel waarvoor die eiendom gebruik word, die
geskiedenis van die verkryging daarvan, die markwaarde daarvan, die waarde van die
beleggings daarin deur diegene wat geraak word en die belange van diegene wat geraak word.

Uitleg

30. (1) By die uitleg van die bepalings van die Handves van Fundamentele Regte moet
'n geregshof die waardes wat 'n oop en demokratiese samelewing gebaseer op vryheid en
gelykheid ten grondslag lê, bevorder en, waar van toepassing, die volkereg wat van toepassing
is op die beskerming van die regte wat in die Handves verskans is, in ag neem, en kan die hof
vergelykbare buitelandse hofbeslissings in ag neem.

(2) Geen wet wat enige van die regte beperk wat in die Handves van Fundamentele
Regte verskans is, is grondwetlik ongeldig bloot uit hoofde van die feit dat die bewoording
wat gebruik is prima facie die perke deur die Handves opgelê, oorskry nie, mits so 'n wet
redelikerwys vatbaar is vir 'n meer beperkte uitleg wat nie sodanige perke oorskry nie, in
watter geval die wet uitgelê word om 'n betekenis te hê in ooreenstemming met bedoelde meer
beperkte uitleg.

(3) By die uitleg van enige wet en die toepassing en ontwikkeling van die gemene reg
en gewoontereg, neem 'n hof die gees, strekking en oogmerke van die Handves van
Fundamentele Regte behoorlik in ag.

Beperking en verbeuring van Fundamentele Regte

31. (1) Die regte wat in die Handves van Fundamentele Regte opgeneem is, kan
beperk word deur algemeen geldende reg, met dien verstande dat so 'n beperking-

(a) slegs geoorloof is in die mate waarin dit redelik is; regverdigbaar is in 'n oop en
demokratiese samelewing gebaseer op vryheid en gelykheid; en noodsaaklik is; en

(b) nie die wesenlike inhoud van die betrokke reg ontken nie.
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(2) Behalwe soos in subartikel (1) of enige ander bepaling van hierdie Grondwet
bepaal, beperk geen regsreël, hetsy 'n reël van die gemene reg, gewoontereg of wetgewing,
enige reg wat in die Handves van Fundamentele Regte opgeneem is nie.

(3) Die Handves van Fundamentele Regte word nie so uitgelê dat dit die bestaan
ontken van enige ander regte wat deur die gemene reg, gewoontereg of wetgewing erken of
verleen word nie, behalwe in die mate waarin sodanige regte nie met die bepalings van die
Grondwet versoenbaar is nie.

(4) Die Konstitusionele Hof kan verklaar dat 'n persoon wat enige fundamentele reg
misbruik om die Republiek se aard as regstaat, soos bedoel in artikel 2(1), tot niet te maak,
sodanige fundamentele reg verbeur.

Hoofstuk 3
Kultuurrade

Erkenning van kultuurrade

32. (1) 'n Organisasie of instelling wat 'n kulturele belangegroep verteenwoordig en aan
verdere maatstawwe wat in 'n wet van die Parlement neergelê word, voldoen, moet op
aansoek van die bestuur van die organisasie of instelling statutêr erken word, waarna dit vir
die doeleindes van hierdie hoofstuk die kultuurraad van die betrokke belangegroep sal wees.

(2) 'n Kultuurraad moet, om as sodanig erken te word en erkenning te behou, die
kulturele belange van Suid-Afrikaanse burgers wat tot die taalgemeenskap van enige van die
amptelike Suid-Afrikaanse tale, of tot die kultuurgemeenskap wat tradisionele owerhede
ingevolge 'n stelsel van inheemse reg naleef, behoort, gesaghebbend verteenwoordig.

(3) 'n Kulturele belangegroep word nie deur meer as een kultuurraad verteenwoordig
nie.

Samestelling van 'n kultuurraad

33. 'n Kultuurraad bestaan uit tien persone wat ooreenkomstig die prosedures en
huishoudelike reëlings van die organisasie of organisasies van die betrokke belangegroep vir
die doel aangewys is.

Gesag en funksies van 'n kultuurraad

34. (1) 'n Kultuurraad kan, benewens enige ander gesag en funksies wat deur enige
ander wet daaraan opgedra word, —

(a) die Parlement, die Kabinet en enige ander owerheidsorgaan adviseer en aanbevelings
daaraan doen ten opsigte van enige aangeleentheid wat betrekking het op, of verband
hou met die kulturele belange of die tradisies en gebruike van die betrokke
belangegroep op enige plek in die Republiek;

(b) fondse wat uit die nasionale begroting vir die bevordering van die werksaamhede van
die kultuurraad bestem word, bestuur en oor die besteding daarvan aan die Parlement
verslag doen; en

(c) op versoek van die President, hom of haar oor enige aangeleentheid van nasionale
belang adviseer.
(2)(a)  'n Parlementêre wetsontwerp wat betrekking het op die kulturele belange wat
deur 'n kultuurraad verteenwoordig word of enige ander aangeleentheid wat daarmee
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in verband staan, moet, nadat dit aanvaar is deur die Huis waar dit ingedien is, maar
voordat dit deur die ander Huis aanvaar word, deur die Sekretaris van die Parlement na
sodanige kultuurraad vir kommentaar verwys word.

(b) Die kultuurraad moet, binne 30 dae vanaf sodanige verwysing, by skriftelike
kennisgewing aan die Sekretaris van die Parlement steun vir of teenkanting teen die
wetsontwerp aandui, tesame met enige kommentaar wat die kultuurraad wil lewer.

(c) Indien die kultuurraad ingevolge paragraaf (b) teenkanting teen die wetsontwerp
aandui, aanvaar die ander Huis nie die wetsontwerp nie voordat 'n tydperk van 30 dae
vanaf die datum van ontvangs deur genoemde Sekretaris van so 'n skriftelike
kennisgewing verloop het.

(d) Indien die kultuurraad in gebreke bly om binne die tydperk in paragraaf (b)
voorgeskryf, aan te dui of hy die wetsontwerp steun of daarteen gekant is, kan die
Parlement met die wetsontwerp voortgaan.

Provinsiale en plaaslike kultuurrade

35.  (1) Waar 'n organisasie of instelling wat 'n kulturele belangegroep in 'n provinsie of
binne die gesagsgebied van 'n plaaslike regering verteenwoordig en aan verdere maatstawwe
wat in 'n wet van die provinsiale wetgewer of plaaslike regering neergelê word, voldoen, en
sodanige organisasie of instelling by 'n erkende nasionale kultuurraad geaffilieer is, moet die
organisasie of instelling op aansoek van die bestuur daarvan statutêr erken word, waarna dit
vir die doeleindes van hierdie hoofstuk die provinsiale of plaaslike kultuurraad van die
betrokke belangegroep sal wees.

(2)  Die bepalings van artikels 32(2) en (3), 33 en 34 is mutatis mutandis van
toepassing op provinsiale en plaaslike kultuurrade.

DIE ORGANE VAN DIE REPUBLIEK

Hoofstuk 4
Die Parlement

Samestelling van Parlement

36. Die Parlement bestaan uit die Nasionale Vergadering en die Nasionale Raad.

Wetgewende gesag van Republiek



21

37. Die wetgewende gesag van die Republiek setel, behoudens hierdie Grondwet, in
die Parlement, wat wette vir die Republiek ooreenkomstig hierdie Grondwet kan maak.

DIE NASIONALE VERGADERING

Termyn van Nasionale Vergadering

38. (1) Die Nasionale Vergadering se termyn is vyf jaar vanaf die datum van die eerste
sitting daarvan.

(2) Indien die Nasionale Vergadering gedurende die termyn in subartikel (1) bedoel
ontbind word, bly die Nasionale Vergadering, soos op daardie tydstip saamgestel,
voortbestaan vir die tydperk tot die dag onmiddellik voor die aanvang van die stemming vir die
verkiesing van die Nasionale Vergadering ingevolge die ontbinding gehou.

(3) Ondanks enige ontbinding van die Nasionale Vergadering-
(a) bly elke persoon wat op die datum van die ontbinding 'n lid van die Nasionale

Vergadering is, aan as 'n lid daarvan;
(b) kan die Nasionale Vergadering steeds sy funksies verrig; en
(c) kan die Speaker die Nasionale Vergadering in oorleg met die hoofswepe by

proklamasie in die Staatskoerant vir 'n buitengewone sitting vir die verrigting van
dringende werksaamhede byeenroep,

gedurende die tydperk waartydens die Nasionale Vergadering ingevolge subartikel (2) na die
ontbinding bly voortbestaan.

Verkiesings

39. By 'n ontbinding van die Nasionale Vergadering moet die President by proklamasie
in die Staatskoerant 'n verkiesing van die Nasionale Vergadering uitskryf, watter verkiesing
binne 90 dae vanaf die gemelde ontbinding op 'n datum of datums in die proklamasie vermeld,
ooreenkomstig 'n kieswet van die Parlement gehou moet word.

Samestelling van Nasionale Vergadering

40. (1) Die Nasionale Vergadering bestaan uit 300 lede, 150 waarvan uit geografiese
enkellidkiesafdelings, en 150 waarvan volgens provinsiale partylyste, ooreenkomstig die stelsel
van proporsionele verteenwoordiging van kiesers, soos bepaal in 'n Parlementswet, verkies
word.

(2) 'n Persoon wat as 'n kandidaat vir verkiesing tot die Nasionale Vergadering op 'n
provinsiale partylys beoog in subartikel (1) benoem word, moet ten tye van die benoeming sy
of haar gewone verblyfplek hê in die provinsie ten opsigte waarvan die lys van toepassing is.

Speaker en Adjunkspeaker van Nasionale Vergadering

41. (1) By die eerste sitting van die Nasionale Vergadering nadat dit byeengeroep is, en
na die verkiesing van die President, kies die Nasionale Vergadering, met die Hoofregter of 'n
regter van die Hooggeregshof deur hom of haar aangewys wat as die voorsitter optree, een
van die lede daarvan as Speaker, en daarna 'n ander lid daarvan as Adjunkspeaker.

(2) Die Speaker is beklee en belas met al die gesag en funksies wat deur hierdie
Grondwet, 'n Parlementswet en die reëls en orders aan hom of haar toegewys is.
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(3) Indien die Speaker afwesig is of om enige rede nie die gesag en funksies wat in die
amp van Speaker setel, kan uitoefen of verrig nie, of wanneer die amp van Speaker vakant is,
tree die Adjunkspeaker as Speaker op gedurende die Speaker se afwesigheid of onvermoë of
totdat 'n Speaker gekies word.

(4) Indien enige van die omstandighede in subartikel (3) vermeld met betrekking tot
sowel die Speaker as die Adjunkspeaker van toepassing is, tree 'n lid van die Nasionale
Vergadering wat ingevolge die reëls en orders aangewys is as Speaker op terwyl genoemde
omstandighede geld.

(5) Die Adjunkspeaker of die lid kragtens subartikel (4) aangewys, kan die gesag
uitoefen en moet die funksies verrig wat in die amp van Speaker setel, terwyl hy of sy as
Speaker waarneem.

(6) Die Speaker, die Adjunkspeaker of enige ander lid van die Nasionale Vergadering
wat ingevolge die reëls en orders vir die doel aangewys is, sit voor by sittings van die
Nasionale Vergadering.

(7) Terwyl hy of sy by 'n sitting van die Nasionale Vergadering voorsit, het die
Speaker, Adjunkspeaker of ander lid wat voorsit nie 'n beraadslagende stem nie, maar het hy
of sy 'n beslissende stem, wat hy of sy moet uitoefen in die geval van 'n staking van stemme.

(8) Die Speaker of Adjunkspeaker ontruim sy of haar amp indien hy of sy ophou om 'n
lid van die Nasionale Vergadering te wees, en kan by besluit van die Nasionale Vergadering
van sy of haar amp onthef word, en kan bedank deur sy of haar bedanking skriftelik by die
Sekretaris van die Parlement in te dien.

(9) Indien die amp van Speaker of Adjunkspeaker vakant raak, kies die Nasionale
Vergadering, onder die voorsitterskap van die Hoofregter of 'n regter soos in subartikel (1)
bepaal, 'n lid om die vakature te vul: Met dien verstande dat die Speaker in so 'n geval by die
verkiesing van die Adjunkspeaker voorsit.

Kwalifikasie vir lidmaatskap van Nasionale Vergadering

42.  'n Persoon kwalifiseer nie om 'n lid van die Nasionale Vergadering te word of te
bly nie tensy hy of sy 'n Suid-Afrikaanse burger is en regtens geoorloof is en bly om in 'n
verkiesing van die Nasionale Vergadering te stem, of indien hy of sy-

(a) aan 'n misdryf in die Republiek skuldig bevind word, of buite die Republiek skuldig
bevind word indien die optrede wat sodanige misdryf uitmaak 'n misdryf in die
Republiek sou uitgemaak het, en daarvoor tot gevangenisstraf van meer as 12 maande
sonder die keuse van 'n boete gevonnis is;

(b) 'n ongerehabiliteerde insolvent is;
(c) in sy of haar geestesvermoë gekrenk is en deur 'n geregshof aldus verklaar is; of
(d) 'n winsbetrekking onder die Republiek beklee: Met dien verstande dat die volgende

persone by die toepassing van hierdie paragraaf geag word nie 'n winsbetrekking onder
die Republiek te beklee nie, te wete-
(i) 'n lid van die Kabinet;
(ii) 'n persoon wat 'n pensioen ontvang wat betaal word uit openbare fondse of uit 'n

pensioenfonds wat deur openbare fondse ondersteun word;
(iii) 'n vrederegter of taksateur; of
(iv) 'n lid van 'n raad, komitee, kommissie of soortgelyke liggaam wat by of kragtens

wet ingestel is of 'n komitee van die Nasionale Vergadering wat vergoeding
ontvang wat nie meer is nie as 'n bedrag gelykstaande met sy of haar salaris as 'n lid
van die Nasionale Vergadering.



23

Ontruiming van setels

43. 'n Lid van die Nasionale Vergadering ontruim sy of haar setel indien hy of sy-
(a) ophou om ingevolge artikel 42 te kwalifiseer om 'n lid van die Nasionale Vergadering

te wees;
(b) uit sy of haar setel bedank deur sy of haar bedanking skriftelik by die Sekretaris van die

Parlement in te dien;
(c) sonder om ooreenkomstig die reëls en orders verlof te verkry, uit vrye wil afwesig bly

van sittings van die Nasionale Vergadering of 'n ander parlementêre forum waarvan hy
of sy 'n lid is, vir 15 opeenvolgende dae waarop die Nasionale Vergadering of so 'n
forum vergader het; of

(d) 'n lid van die Nasionale Raad, 'n provinsiale wetgewer of 'n plaaslike regering word.

Vulling van vakatures

44. (1) Indien 'n lid van die Nasionale Vergadering sy of haar setel ontruim, word die
vakature gevul deur 'n persoon wat ingevolge subartikel (2) benoem word deur die party
waaraan die uittredende lid behoort het toe hy of sy verkies is.

(2) Die party wat ingevolge subartikel (1) geregtig is om 'n vakature te vul, moet 'n
persoon benoem-

(a) wie se naam verskyn op die provinsiale kandidaatlys van daardie party waarvan die
uittredende lid 'n lid was toe hy of sy verkies is; en

(b) wat volgens die volgorde van voorkeur van die kandidate op daardie lys die volgende
gekwalifiseerde en beskikbare persoon is wat geregtig is om daardie party in die
Nasionale Vergadering te verteenwoordig.
(3) 'n Benoeming ingevolge hierdie artikel word skriftelik by die Speaker ingedien.

Eed of verklaring deur lede van Nasionale Vergadering

45. Elke lid van die Nasionale Vergadering moet, voordat hy of sy sitting neem, 'n eed
of plegtige verklaring met die strekking in Bylae W uiteengesit voor die Hoofregter, of 'n
regter van die Hooggeregshof deur die Hoofregter vir dié doel aangewys, of, in die geval van
'n lid wat ingevolge artikel 44 benoem is, voor die Speaker aflê en onderteken.

Sittings van Nasionale Vergadering

46. (1) Die Nasionale Vergadering hou sy sittings in die Parlementsgebou in Kaapstad,
tensy die Speaker, ooreenkomstig die reëls en orders en in oorleg met die Voorsitter van die
Nasionale Raad, op grond van openbare belang, veiligheid of gerief anders bepaal.

(2) Die Hoofregter roep die Nasionale Vergadering binne 10 dae na 'n verkiesing
byeen.

(3) Die Nasionale Vergadering sit gedurende die tydperke en op die dae en gedurende
die ure wat hy bepaal: Met dien verstande dat die Speaker in oorleg met die hoofswepe te
eniger tyd by proklamasie in die Staatskoerant die Nasionale Vergadering kan byeenroep vir 'n
buitengewone sitting vir die verrigting van dringende werksaamhede.

Kworum
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47. Die teenwoordigheid van minstens een derde of, wanneer daar oor 'n wetsontwerp
gestem word, van minstens een helfte van al die lede van die Nasionale Vergadering, behalwe
die Speaker of ander voorsittende lid, is nodig om 'n vergadering van die Nasionale
Vergadering uit te maak.

DIE NASIONALE RAAD

Samestelling van Nasionale Raad

48. (1) Die Nasionale Raad bestaan uit die Premier van elke provinsie en nege lede van
elke provinsiale wetgewer wat ooreenkomstig 'n reglement wat vir die doel deur die wetgewer
aangeneem is, proporsioneel volgens partyverteenwoordiging deur die betrokke provinsiale
wetgewer verkies is.

(2) Indien 'n lid van die Nasionale Raad sy setel ontruim, word die setel deur die
betrokke provinsiale wetgewer ooreenkomstig die reglement bedoel in subartikel (1) gevul.

Voorsitter en Ondervoorsitter van die Nasionale Raad

49.

Sittings van die Nasionale Raad

50. Die Nasionale Raad sit op die tye wat deur die Raad by besluit bepaal word, maar
ten minste een volle dag van elke kalendermaand.

Kworum van die Nasionale Raad

` 51. Minstens een derde van die lede uit ses van die provinsies, of minstens een helfte
van die lede uit al die provinsies wanneer daar oor 'n wetsontwerp gestem word, is nodig om
'n vergadering van die Nasionale Raad uit te maak.

DIE NASIONALE VERGADERING EN DIE NASIONALE RAAD

Interne sake van die Parlement en parlementêre immuniteit

52. (1) Die Parlement kan sy interne sake ten volle beheer, reël en daaroor beskik.
(2) Behoudens die reëls en orders is daar vryheid van spraak en debat in of voor die

Parlement en enige komitee daarvan, en sodanige vryheid word nie in 'n hof gewraak of in
twyfel getrek nie.

(3) 'n Lid van die Parlement word nie aan enige siviele of strafregtelike verrigtinge,
inhegtenisneming, gevangesetting of skadevergoeding blootgestel weens iets wat hy of sy in of
voor of aan die Parlement of enige komitee daarvan gesê of voorgelê het of weens iets wat aan
die lig gebring is as gevolg van wat hy of sy in of voor of aan die Parlement of enige komitee
daarvan gesê of voorgelê het nie.

(4) Daar word uit en as 'n las teen die Nasionale Inkomstefonds aan 'n lid van die
Nasionale Vergadering of die Nasionale Raad sodanige besoldiging en toelaes betaal as wat by
'n Parlementswet voorgeskryf mag word.
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Gesamentlike sittings van Huise

53. (1) Wanneer dit nodig is, kom die Nasionale Vergadering en die Nasionale Raad
byeen vir 'n gesamentlike sitting, waarby die Speaker, die Voorsitter van die Nasionale Raad
of 'n ander lid van die Nasionale Vergadering of die Nasionale Raad soos bepaal mag word
deur die reëls en orders, voorsit.

(2) Terwyl hy of sy by 'n gesamentlike sitting voorsit, het die Speaker, die Voorsitter
van die Nasionale Raad of die ander lid wat voorsit, nie 'n beraadslagende stem nie, maar het
hy of sy 'n beslissende stem, wat hy of sy moet uitoefen in die geval van 'n staking van stemme.

Reëls en orders

54.  Die Nasionale Vergadering of die Nasionale Raad kan reëls en orders in verband
met die reëling van sy werksaamhede en verrigtings maak, en die Nasionale Vergadering en
die Nasionale Raad kan gesamentlik reëls en orders in verband met die reëling van hulle
gesamentlike werksaamhede en verrigtinge maak:  met dien verstande dat elke party, ongeag
die aantal setels wat so 'n party beset, toegelaat moet word om aan die werksaamhede van
enige vergadering of staande komitee wat konsepwetgewing oorweeg, deel te neem.

Gewone Wetsontwerpe

55. (1) 'n Gewone wetsontwerp kan in die Nasionale Vergadering of die Nasionale
Raad ingedien word en moet vir die aanname daarvan deur die Parlement, behoudens
subartikel (2), deur albei Huise aangeneem word.

(2) 'n Gewone wetsontwerp wat deur een Huis aangeneem en deur die ander verwerp
is, word na 'n gesamentlike komitee verwys wat bestaan uit lede van albei Huise en van al die
partye wat in die Parlement verteenwoordig is en gewillig is om aan die gesamentlike komitee
deel te neem, om enige voorgestelde wysigings van die wetsontwerp te oorweeg en daaroor
verslag te doen, waarna die wetsontwerp na 'n gesamentlike sitting van albei Huise verwys
moet word, waar dit met of sonder wysiging deur 'n meerderheid van die totale getal lede van
albei Huise aangeneem kan word.

(3) Alle wetsontwerpe, behalwe wetsontwerpe vir die wysinging van die Grondwet,
geldwetsontworpe en wetsontwerpe wat provinsiale aangeleenthede raak, word geag gewone
wetsontwerpe te wees.

Geldwetsontwerpe

56. (1) Wetsontwerpe wat inkomste of geld bewillig of belasting oplê, word slegs in
die Nasionale Vergadering ingedien.

(2) Wetsontwerpe wat inkomste of geld bewillig vir dienste wat deur die nasionale
regering voorsien word, handel oor sodanige bewilliging alleen.

(3) Die Nasionale Vergadering oorweeg nie 'n wetsontwerp wat inkomste of geld
bewillig nie tensy die wetsontwerp aanhangig gemaak is deur die Minister wat vir nasionale
finansiële sake verantwoordelik is of deur 'n ander Minister wat met die instemming van
genoemde Minister optree.

(4) Die Nasionale Vergadering neem nie 'n wetsontwerp bedoel in subartikel (1) aan
nie tensy 'n gesamentlike komitee van albei Huise en die Finansiële en Fiskale Kommissie dit
oorweeg en verslag daaroor gedoen het.



26

(5) 'n Wetsontwerp word nie geag inkomste of geld te bewillig of belasting op te lê
slegs omdat dit bepalings vir die oplegging of aanwending van boetes of ander geldstrawwe
bevat nie.

(6) Die Nasionale Raad wysig nie 'n wetsontwerp in soverre dit inkomste of geld
bewillig of belasting oplê nie.

(7) Indien die Nasionale Vergadering 'n wetsontwerp aanneem wat belasting oplê of
wat handel met die bewilliging van inkomste of geld en die Nasionale Raad die wetsontwerp
verwerp of wysigings daarvan voorstel of dit nie aanneem binne 30 dae nadat dit deur die
Nasionale Vergadering aangeneem is nie, word die wetsontwerp na die Nasionale Vergadering
vir heroorweging terugverwys.

(8) Die Nasionale Vergadering kan 'n wetsontwerp in subartikel (7) bedoel, met 'n
twee-derde meerderheid van al die lede van die Nasionale Vergadering aanneem, en indien dit
aldus deur die Nasionale Vergadering aangeneem is, word die wetsontwerp geag deur die
Parlement aangeneem te wees.

Wetsontwerpe wat provinsiale aangeleenthede raak

57. Wetsontwerpe wat oor 'n funksionele terrein vermeld in Bylae V handel, word
geag nie deur die Parlement aangeneem te wees nie tensy dit afsonderlik deur albei Huise
aangeneem is.

Wetsontwerpe wat Grondwet wysig

58. (1) 'n Wetsontwerp wat hierdie Grondwet wysig, moet, vir die aanname daarvan
deur die Parlement, in albei Huise in afsonderlike sittings aangeneem word deur 'n meerderheid
van minstens twee derdes van al die lede van die betrokke Huis.

(2) Indien 'n wetsontwerp oorweeg word ingevolge waarvan die gesag, funksies,
grense of strukture van 'n provinsie verander mag word, moet die betrokke provinsiale
wetgewer of wetgewers se siening oor sodanige verandering verkry word en in albei Huise
behandel word.

Vereiste meerderhede

59. Behalwe waar in hierdie Grondwet anders vereis word, word alle vrae voor die
Nasionale Vergadering of die Nasionale Raad of voor die Nasionale Vergadering en die
Nasionale Raad in 'n gesamentlike sitting, beslis deur 'n meerderheid van stemme uitgebring.

Bekragtiging van Wetsontwerpe

60. (1) 'n Wetsontwerp wat behoorlik deur die Parlement ooreenkomstig hierdie
Grondwet aangeneem is, moet deur die President behoudens artikel 82(1)(b) bekragtig word.

(2) 'n Wetsontwerp bedoel in subartikel (1) wat deur die President bekragtig is en
waarvan hy of sy 'n eksemplaar onderteken het, word by afkondiging daarvan 'n Wet van die
Parlement.

Ondertekening en registrasie van Wette
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61. (1) 'n Wet van die Parlement in artikel 60(2) bedoel, word opgeneem in die kantoor
van die Griffier van die Appèlafdeling van die Hooggeregshof in dié amptelike Suid-Afrikaanse
tale wat volgens voorskrif van artikel 4 vereis word, en eksemplare van die Wet wat aldus
opgeneem is, is afdoende bewys van die bepalings van die Wet.

(2) In die geval van 'n strydigheid tussen eksemplare van 'n Wet wat ingevolge
subartikel (1) opgeneem is, gee die eksemplaar deur die President onderteken die deurslag.

(3) Die publiek het die reg op toegang tot eksemplare van 'n Wet wat aldus opgeneem
is behoudens die wette wat deur die Parlement aangeneem word om die veiligheid en
duursaamheid van bedoelde eksemplare te beskerm en met behoorlike inagneming van die
gerief van die Griffier se personeel.

Regte en verpligtinge van President en ander lede van die Kabinet in die Parlement

62. Die President en die ander lede van die Kabinet mag, met die toestemming van die
betrokke Huis of van 'n gesamentlike sitting van die Huise, of wanneer hy of sy deur die
betrokke Huis daartoe opgeroep word, sitting neem en praat, maar mag nie in die Parlement
stem nie.

Hoofstuk 5
Die Kabinet

Uitvoerende gesag van die Republiek

63. (1) Die uitvoerende gesag van die Republiek met betrekking tot alle
aangeleenthede wat binne die wetgewende gesag van die Parlement val, berus by die Kabinet.

(2) Die Kabinet bestaan uit die President en die Ministers van die Republiek.

Staatshoof

64. Die President is die Staatshoof.

Verkiesing van President

65. (1)  (a) Die Nasionale Vergadering kies by sy eerste sitting na 'n algemene
verkiesing een van die lede daarvan as die President.

(b) Die Nasionale Vergadering kies daarna gedurende die duur van die
Nasionale Vergadering, so dikwels as wat dit weer nodig word om 'n President te kies, een
van die lede daarvan as die President.

(2) Die Hoofregter of 'n regter van die Hooggeregshof deur die Hoofregter vir dié doel
aangewys, tree as voorsitter op by 'n sitting waarop 'n verkiesing bedoel in subartikel (1)
plaasvind.

(3) Die verkiesing van 'n President ingevolge subartikel (1)(b) vind plaas op 'n tyd en
datum deur die Hoofregter bepaal: Met dien verstande dat indien so 'n verkiesing van 'n
President weens 'n vakature in die amp van President nodig is, die verkiesing moet plaasvind
binne 30 dae nadat die vakature ontstaan het.
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(4) By sy of haar verkiesing ontruim die President sy of haar setel in die Nasionale
Vergadering en die ontruimde setel word gevul deur 'n plaasvervanger wie se naam op 'n
kandidatelys van die party waaraan die President behoort, verskyn.

Eed of verklaring

66. Die verkose President moet, voordat hy of sy formeel die amp van President
aanvaar, 'n eed of plegtige verklaring met die strekking in Bylae U uiteengesit voor die
Hoofregter of 'n regter van die Hooggeregshof deur die Hoofregter vir dié doel aangewys, aflê
en onderteken.

Besoldiging van President

67. Daar word aan die President, afgesien van enige voorreg wat hy of sy mag geniet,
uit en ten laste van die Nasionale Inkomstefonds die besoldiging en toelaes, en by sy of haar
aftrede, of aan sy of haar weduwee of wewenaar of afhanklike by sy of haar afsterwe, die
pensioen en pensioenvoordele, betaal wat van tyd tot tyd by besluit van die Parlement bepaal
word.

Ampstermyn van President

68. (1) Die President beklee sy of haar amp, behoudens artikels 73 en 78(2) totdat 'n
nuwe President deur die Nasionale Vergadering verkies is en sy of haar amp aanvaar het.

(2) 'n President wat ingevolge artikel 65(1)(b) gekies is, beklee sy of haar amp,
behoudens artikels 73 en 78(2), vir die onverstreke deel van die tydperk bedoel in subartikel
(1).

Verantwoordelikhede van President

69. (1) Die President is verantwoordelik vir die nakoming van die bepalings van hierdie
Grondwet deur die uitvoerende gesag, en moet as staatshoof die Grondwet as die hoogste reg
van die land beskerm en handhaaf.

(2) Die President moet met waardigheid op uitvoerende vlak in belang van nasionale
eenheid ooreenkomstig hierdie Grondwet en die reg van die Republiek leiding gee.

(3) Die President mag nie 'n ander openbare amp beklee en mag nie buite sy of haar
ampspligte besoldigde werk verrig nie.

Gesag en funksies van President

70. (1) Die President is beklee met die volgende gesag en funksies, naamlik-
(a) om wetsontwerpe wat behoorlik deur die Parlement aangeneem is, te bekragtig, te

onderteken en af te kondig;
(b) om in die geval van 'n prosedurele tekortkoming in die wetgewende proses, 'n

wetsontwerp wat deur die Parlement aangeneem is terug te verwys vir verdere
oorweging deur die Parlement;

(c) om vergaderings van die Kabinet byeen te roep;
(d) om geskille van 'n grondwetlike aard tussen staatsorgane op enige regeringsvlak na die

Konstitusionele Hof of ander toepaslike instelling, kommissie of liggaam vir beslegting
te verwys;

(e) om eerbewyse toe te ken;
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(f) om ambassadeurs, gevolmagtigdes, diplomatieke verteenwoordigers en ander
diplomatieke amptenare, konsuls en konsulêre amptenare aan te stel, te akkrediteer, te
ontvang en te erken; en

(g) om kommissies van ondersoek aan te stel.
(2) Die President moet alle gesag en funksies wat aan hom of haar by hierdie

Grondwet of 'n ander wet toegewys is, behalwe dié in subartikel (1) vermeld of waar daar
andersins in hierdie Grondwet uitdruklik of by implikasie bepaal word, in oorleg met die
Kabinet uitoefen en verrig: Met dien verstande dat die Kabinet sy oorlegplegingsfunksie
ingevolge hierdie subartikel, met betrekking tot enige bepaalde gesag of funksie van die
President, aan 'n Minister of Ministers kan delegeer.

Bekragtiging van uitvoerende handelinge van President

71. (1) Besluite van die President ingevolge artikel 70 geneem, word skriftelik onder sy
of haar handtekening te kenne gegee.

(2) 'n Stuk wat deur die President by die uitoefening of verrigting van sy gesag of
funksies bedoel in artikel 70(2) geteken is, moet deur 'n Minister mede-onderteken word.

(3) Die handtekening van die President op 'n stuk word bevestig deur die seël van die
Republiek.

Waarnemende President

72. (1) Die Kabinet wys 'n Minister aan om gedurende die President se afwesigheid of
tydelike onvermoë as President waar te neem.

(2) (a) Die persoon wat as Waarnemende President aangestel is, moet, behoudens
paragraaf (b), voordat hy of sy formeel die amp aanvaar, 'n eed of plegtige verklaring
met die strekking in Bylae U uiteengesit voor die Hoofregter of 'n regter van die
Hooggeregshof deur die Hoofregter vir dié doel aangewys, aflê en onderteken.
(b) 'n Eed of plegtige verklaring afgelê en onderteken deur 'n persoon wat as
Waarnemende President aangestel is, word vir doeleindes van enige daaropvolgende
aanstelling van daardie persoon as Waarnemende President gedurende die ampstermyn
van 'n bepaalde President, geag 'n eed of plegtige verklaring te wees wat deur daardie
persoon ook ten opsigte van sodanige daaropvolgende aanstelling afgelê en onderteken
is.
(3) 'n Waarnemende President het terwyl hy of sy as President optree, al die gesag en

funksies wat in die amp van President setel.

Ampsontheffing van President

73. Die President hou op om sy of haar amp te beklee by 'n besluit van die Nasionale
Vergadering deur 'n meerderheid van minstens twee derdes van die totale getal lede van die
Nasionale Vergadering aangeneem, of by 'n besluit van die Nasionale Raad wat eenparig
aangeneem word, en wat die President wraak op grond van 'n ernstige oortreding van hierdie
Grondwet of die ander wette van die Republiek, of van wangedrag of onvermoë wat hom of
haar ongeskik maak om sy of haar gesag en funksies ooreenkomstig artikel 69 uit te oefen en
te verrig.

Ministers van die Republiek

74. (1) Daar is nie meer nie as 25 Ministers van die Republiek.
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(2) Die President benoem elke Minister om, uit hoofde van sy of haar toepaslike kennis
en ervaring, 'n bepaalde portefeulje in die Kabinet te behartig.

(3) Die aanstelling van 'n Minister word van krag nadat 'n openbare onderhoud met die
benoemde persoon deur 'n gesamentlike komitee van die Nasionale Vergadering en die
Nasionale Raad gevoer is en die Parlement die benoeming daarna in 'n gesamentlike sitting van
albei Huise bekragtig.

(4) 'n Minister mag nie lid wees van die Parlement of enige ander besoldigde
betrekking aanvaar, deelneem aan bedrywighede wat met sy of haar lidmaatskap van die
Kabinet onbestaanbaar is, of homself of haarself blootstel aan 'n omstandigheid wat die risiko
inhou van 'n botsing tussen sy of haar verantwoordelikhede as 'n lid van die Kabinet en sy of
haar persoonlike belange nie.

(5) Indien 'n lid van die Parlement as lid van die Kabinet aangestel word, ontruim
sodanige lid sy of haar setel in die Parlement vir solank as wat hy of sy lid van die Kabinet bly
en die ontruimde setel word gevul deur 'n plaasvervanger wie se naam op 'n kandidatelys van
die party waaraan die lid behoort, verskyn.

(6) Indien 'n persoon wat in die Kabinet aangestel is toe hy of sy 'n lid van die
Parlement was, gedurende dieselfde ampstermyn van die Parlement die amp as Minister neerlê,
kan sodanige persoon weer sitting neem in die Parlement maar mag nie daarin stem nie,
behalwe as die plaasvervanger bedoel in subartikel (5) bedank of aangewys word om 'n ander
vakature te vul.

(7) 'n Minister moet, voordat hy of sy formeel sy of haar amp aanvaar, 'n eed of
plegtige verklaring voor 'n regter van die Hooggeregshof deur die Hoofregter vir dié doel
aangewys, aflê en onderteken.

(8) 'n Minister wend nie sy of haar posisie as sodanig aan, of gebruik nie direk of
indirek inligting wat vertroulik aan hom of haar in daardie hoedanigheid toevertrou is, om
homself of haarself of enige ander persoon te verryk nie.

(9) Daar word uit en ten laste van die Nasionale Inkomstefonds aan 'n Minister die
besoldiging en toelaes betaal wat by Parlementswet voorgeskryf of kragtens so 'n Wet bepaal
mag word.

Tydelike opdrag van Minister se gesag en funksies aan ander Minister

75. Wanneer 'n Minister afwesig is of om die een of ander rede nie in staat is om enige
van die gesag en funksies wat aan hom of haar opgedra is, uit te oefen en te verrig nie, of
wanneer 'n Minister sy of haar amp ontruim het en 'n opvolger nog nie aangestel is nie, kan die
President 'n ander Minister aanstel om in die plek van genoemde Minister op te tree, hetsy in
die algemeen hetsy om 'n bepaalde gesag of funksie uit te oefen of te verrig.

Oordrag van Minister se gesag en funksies aan ander Minister

76. (1) Die President kan die uitvoering van 'n wet wat aan 'n bepaalde Minister
toevertrou is of wat aan 'n bepaalde Minister gesag of 'n funksie toevertrou, aan 'n ander
Minister opdra.

(2) 'n Verwysing in so 'n wet na 'n bepaalde Minister as die Minister aan wie die
uitvoering van die wet toevertrou is, word by die opdra kragtens subartikel (1) van die
uitvoering daarvan aan 'n ander Minister, uitgelê as 'n verwysing na laasgenoemde Minister.

Aanspreeklikheid van Ministers en Kabinet
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77. (1) 'n Minister is afsonderlik aanspreeklik teenoor sowel die President as die
Parlement vir die administrasie van die portefeulje wat aan hom of haar toevertrou is, en alle
lede van die Kabinet is gesamentlik aanspreeklik vir die verrigting van die werksaamhede van
die nasionale regering en vir die beleid daarvan.

(2) 'n Minister administreer sy of haar portefeulje ooreenkomstig die beleid deur die
Kabinet bepaal.

(3) Indien 'n Minister versuim om sy of haar portefeulje ooreenkomstig die beleid van
die Kabinet te administreer, kan die President die betrokke Minister aansê om die administrasie
van die portefeulje in ooreenstemming met sodanige beleid te bring.

(4) Indien die betrokke Minister versuim om aan 'n aansegging van die President
kragtens subartikel (3) te voldoen, kan die President na oorleg met die Minister en die Kabinet
die Minister van sy of haar amp onthef.

Voorstelle van wantroue

78. (1) Indien die Parlement 'n voorstel van wantroue in die Kabinet, met inbegrip van
die President, aanneem, moet die President, tensy hy of sy bedank, die Parlement ontbind en 'n
verkiesing ooreenkomstig artikel 39 uitskryf.

(2) Indien die Parlement 'n voorstel van wantroue in die President, maar nie in die
ander lede van die Kabinet nie, aanneem, moet die President bedank.

(3) Indien die Parlement 'n voorstel van wantroue in die Kabinet, uitgesonderd die
President, aanneem, kan die President-

(a) bedank;
(b) die Kabinet hersaamstel; of
(c) die Parlement ontbind en 'n verkiesing ooreenkomstig artikel 39 uitskryf.

(4) Die President moet, waar dit ingevolge hierdie artikel vereis word of waar hy of sy
ingevolge hierdie artikel kies om dit te doen, die Parlement by proklamasie in die
Staatskoerant  binne 14 dae na die betrokke voorstel van wantroue ontbind.

Aanstelling van Adjunkministers

79. (1) Die President kan, na oorleg met die Kabinet adjunkministersposte instel.
(2) Indien 'n persoon aangestel word as die Adjunkminister van 'n portefeulje wat aan

'n Minister toevertrou is-
(a) moet die Adjunkminister namens die betrokke Minister enige van die gesag en funksies

uitoefen en verrig wat aan so 'n Minister ingevolge 'n wet of andersins opgedra is en
wat die Minister, behoudens die voorskrifte van die President, aan hom of haar opdra;
en

(b) word 'n verwysing in 'n wet na so 'n Minister, uitgelê ook as 'n verwysing na die
Adjunkminister handelende uit hoofde van 'n opdrag kragtens paragraaf (a) deur die
Minister namens wie hy of sy optree.
(3) Wanneer 'n Adjunkminister afwesig is of om die een of ander rede nie in staat is om

enige van die gesag en funksies van sy of haar amp uit te oefen of te verrig nie, kan die
President 'n ander Adjunkminister of enige ander persoon aanstel om in die plek van genoemde
Adjunkminister op te tree, hetsy in die algemeen hetsy om 'n bepaalde gesag of funksie uit te
oefen of te verrig.



32

Hoofstuk 6
Die Geregshowe

Regsprekende gesag

80. (1) Die regsprekende gesag van die Republiek berus by die howe ingestel by
hierdie Grondwet en enige ander wet.

(2) Die regsprekende gesag is onafhanklik, onpartydig en onderworpe slegs aan hierdie
Grondwet en die reg.

(3) Geen persoon en geen staatsorgaan mag met regsprekende beamptes in die
verrigting van hulle werksaamhede inmeng nie.

Konstitusionele Hof en jurisdiksie

81. (1) Daar is 'n Konstitusionele Hof, wat bestaan uit 'n President en 10 ander regters
ingevolge artikels 82 en 83 aangestel.

(2) Die Konstitusionele Hof het jurisdiksie in die Republiek as die hof van finale
instansie oor alle aangeleenthede met betrekking tot die uitleg, beskerming en afdwinging van
die bepalings van hierdie Grondwet, met inbegrip van-

(a) enige beweerde skending of dreigende skending van 'n fundamentele reg in die
Handves van Fundamentele Regte verskans;

(b) enige geskil oor die grondwetlike bestaanbaarheid van 'n regsprekende, uitvoerende of
administratiewe handeling of optrede of dreigende regsprekende, uitvoerende of
administratiewe handeling of optrede van enige staatsorgaan;

(c) enige ondersoek na die grondwetlike bestaanbaarheid van 'n wet, met inbegrip van 'n
Parlementswet, ongeag of sodanige wet aangeneem of gemaak is voor of na die
inwerkingtreding van hierdie Grondwet;

(d) enige geskil oor die grondwetlike bestaanbaarheid van 'n Wetsontwerp voor die
Parlement of 'n provinsiale wetgewer, behoudens subartikel (9);

(e) enige geskil van 'n grondwetlike aard tussen staatsorgane op enige vlak van regering;
(f) die beslissing van vrae of enige aangeleentheid binne sy jurisdiksie val; en
(g) die beslissing van enige ander aangeleentheid wat by hierdie Grondwet of enige ander

wet aan hom toevertrou word.
(3) Die Konstitusionele Hof is die enigste hof wat jurisdiksie oor 'n aangeleentheid

bedoel in subartikel (2) het, behalwe waar anders in hierdie Grondwet bepaal word.
(4) 'n Beslissing van die Konstitusionele Hof bind alle persone en alle wetgewende,

uitvoerende en regsprekende staatsorgane.
(5) In die geval waar die Konstitusionele Hof bevind dat enige wet of enige bepaling

daarvan met hierdie Grondwet onbestaanbaar is, verklaar hy daardie wet of bepaling ongeldig
in die mate waarin dit onbestaanbaar is: Met dien verstande dat die Konstitusionele Hof, in die
belang van geregtigheid en goeie staatsbestuur, kan vereis dat die Parlement of 'n ander
bevoegde gesag binne 'n tydperk deur die Hof bepaal, die gebrek in die wet of bepaling regstel,
in watter geval die wet van krag bly hangende die regstelling daarvan of die verstryking van
die tydperk aldus bepaal.

(6) Tensy die Konstitusionele Hof in die belang van geregtigheid en goeie staatsbestuur
anders beveel, en behoudens die mate waarin die Hof aldus beveel, maak die verklaring van
ongeldigheid van 'n wet of 'n bepaling daarvan-
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(a) wat by die inwerkingtreding van hierdie Grondwet bestaan, nie enigiets wat ingevolge
daarvan gedoen of toegelaat is voor die inwerkingtreding van die verklaring van
ongeldigheid, ongeldig nie; of

(b) wat na sodanige inwerkingtreding verorden word, alles wat ingevolge daarvan gedoen
of toegelaat is, ongeldig.
(7) In die geval waar die Konstitusionele Hof 'n uitvoerende of administratiewe

handeling of optrede of dreigende uitvoerende of administratiewe handeling of optrede van 'n
staatsorgaan grondwetlik onbestaanbaar verklaar, kan die Hof die betrokke staatsorgaan
beveel om nie sodanige handeling of optrede uit te voer nie, of om, behoudens die
voorwaardes en binne die tydperk wat die Hof vermeld, sodanige handeling of optrede
ooreenkomstig hierdie Grondwet reg te stel.

(8) Die Konstitusionele Hof kan die bevel oor koste ten opsigte van verrigtinge voor
die Hof maak wat die Hof onder die omstandighede regverdig en billik ag.

(9) Die Konstitusionele Hof oefen jurisdiksie in enige geskil bedoel in subartikel (2)(d)
uit slegs indien die Hof daartoe versoek word deur die Speaker van die Nasionale
Vergadering, die Voorsitter van die Nasionale Raad of die Speaker van 'n provinsiale
wetgewer, wat sodanige versoek aan die Hof moet rig by ontvangs van 'n versoekskrif deur
minstens een derde van al die lede van die Nasionale Vergadering, die Nasionale Raad of so 'n
provinsiale wetgewer, na gelang van die geval, wat hom of haar versoek om dit te doen.

Samestelling van Konstitusionele Hof en aanstelling van regters van Konstitusionele Hof

82. (1) 'n Regter van die Konstitusionele Hof dien in die Konstitusionele Hof vir 'n nie-
hernubare tydperk van nege jaar.

(2) Niemand kwalifiseer om as President of 'n regter van die Konstitusionele Hof
aangestel te word nie tensy hy of sy-

(a) 'n Suid-Afrikaanse burger is; en
(b) 'n geskikte persoon is om 'n regter van die Konstitusionele Hof te wees; en
(c) 'n regter van die Hooggeregshof is of gekwalifiseer is om as advokaat of prokureur

toegelaat te word en, vir 'n kumulatiewe tydperk van minstens 10 jaar nadat hy of sy
aldus gekwalifiseer het, as advokaat of prokureur gepraktiseer het of in die regte aan 'n
universiteit gedoseer het.
(3) 'n Gesamentlike vaste komitee van die Parlement, saamgestel uit een lid van elke

politieke party wat in die Nasionale Vergadering en die Nasionale Raad verteenwoordig word,
moet, binne 30 dae nadat daar 'n vakature in die Konstitusionele Hof ontstaan het, nadat die
komitee met al die kandidate waarop deur die komitee ooreengekom word, onderhoude in
camera gevoer het, 'n persoon eenparig nomineer om as regter van die Konstitusionele Hof
aangestel te word.

(4) Die benoeming van 'n Persoon ingevolge subartikel (3) moet aan die Nasionale
Vergadering voorgelê word en word deur die President as regter van die Konstitusionele Hof
aangestel indien driekwart van al die lede van die Nasionale Vergadering ten gunste van die
benoeming stem:  Met dien verstande dat geen debat in die Nasionale Vergadering oor die
benoeming toelaatbaar is nie.

(5) Indien die gesamentlike staande komitee bedoel in subartikel (3) nie
eenstemmigheid oor 'n benoeming kan bereik nie, kan die benoeming van 'n persoon wat die
steun van twee-derdes van die lede van die komitee geniet, se naam aan die Nasionale
Vergadering voorgelê word, wat die benoeming kan goedkeur indien ten minste vier-vyfdes
van al die lede van die Nasionale Vergadering ten gunste daarvan stem.
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(6) Indien die benoeming van 'n persoon nie deur die Nasionale Vergadering
goedgekeur word nie, word die aangeleentheid na die gesamentlike vaste komitee terugverwys
met die oog daarop dat 'n ander benoeming voorberei moet word.

Aanstelling van Hoofregter en President van Konstitusionele Hof

83. (1) Daar is 'n Hoofregter van die Hooggeregshof van Suid-Afrika, wat deur die
President in oorleg met die Kabinet uit die geledere van die regters van die Appèlafdeling van
die Hooggeregshof aangestel word.

(2) Daar is 'n President van die Konstitusionele Hof wat deur die President in oorleg
met die Kabinet uit die geledere van die regters van die Konstitusionele Hof aangestel word.

Hooggeregshof

84. (1) Daar is 'n Hooggeregshof van Suid-Afrika, wat bestaan uit 'n Appèlafdeling en
die provinsiale en plaaslike afdelings, en met die regsgebiede, wat by wet voorgeskryf word.

(2) Behoudens hierdie Grondwet het die Hooggeregshof die jurisdiksie, met inbegrip
van die inherente jurisdiksie, wat in die Hooggeregshof gevestig het onmiddellik voor die
inwerkingtreding van hierdie Grondwet, en enige bykomende jurisdiksie wat deur hierdie
Grondwet of enige wet aan hom verleen word.

(3) Behoudens hierdie Grondwet het 'n afdeling van die Hooggeregshof, binne sy
regsgebied, jurisdiksie met betrekking tot die volgende bykomende aangeleenthede, naamlik-

(a) enige beweerde skending of dreigende skending van 'n fundamentele reg in die
Handves van Fundamentele Regte verskans;

(b) enige geskil oor die grondwetlike bestaanbaarheid van 'n uitvoerende of
administratiewe handeling of optrede of dreigende uitvoerende of administratiewe
handeling of optrede van enige staatsorgaan;

(c) enige ondersoek oor die grondwetlike bestaanbaarheid van 'n wet wat binne sy
regsgebied van toepassing is, behalwe 'n Parlementswet, ongeag of sodanige wet voor
of na die inwerkingtreding van hierdie Grondwet verorden of gemaak is;

(d) enige geskil van 'n grondwetlike aard tussen plaaslike regerings of tussen 'n plaaslike en
'n provinsiale regering;

(e) enige geskil oor die grondwetlike bestaanbaarheid van 'n Wetsontwerp voor 'n
provinsiale wetgewer;

(f) die beslissing van vrae of enige aangeleentheid binne sy jurisdiksie val; en
(g) die beslissing van enige ander aangeleentheid wat by 'n Parlementswet aan die Hof

toevertrou word.

Prosedure-aangeleenthede

85. (1) Indien daar by enige aangeleentheid voor 'n afdeling van die Hooggeregshof 'n
geskilpunt is wat deurslaggewend vir die saak kan wees, en wat binne die uitsluitlike
jurisdiksie van die Konstitusionele Hof ingevolge artikel 81(2) en (3) val, verwys die betrokke
afdeling, indien die hof van mening is dat dit in die belang van geregtigheid is om dit te doen,
daardie aangeleentheid na die Konstitusionele Hof vir beslissing: Met dien verstande dat,
indien dit nodig is dat getuienis aangehoor word ten einde sodanige geskilpunt te beslis, die
betrokke hof sodanige getuienis moet aanhoor en 'n bevinding daaroor moet maak voordat die
aangeleentheid na die Konstitusionele Hof verwys word.
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(2) Indien daar ten opsigte van enige aangeleentheid voor 'n hof 'n geskilpunt is
behalwe 'n geskilpunt wat ingevolge subartikel (1) na die Konstitusionele Hof verwys is, moet
die hof, indien die betrokke geskilpunt na die Konstitusionele Hof verwys word, die
verrigtinge voor die hof opskort, hangende die beslissing van die Konstitusionele Hof.

(3) Indien daar by enige aangeleentheid voor 'n hof sowel grondwetlike as ander
geskilpunte is, moet die betrokke hof, indien 'n geskilpunt nie na die Konstitusionele Hof
verwys word nie, die aangeleentheid aanhoor en die feitebevindings maak wat ter sake kan
wees by 'n grondwetlike geskilpunt binne die uitsluitlike jurisdiksie van die Konstitusionele
Hof, en moet die hof 'n beslissing gee oor die geskilpunte wat binne sy jurisdiksie val.

(4) Appèl kan aangeteken word by die Appèlafdeling teen 'n beslissing van 'n
provinsiale of plaaslike afdeling ingevolge subartikel (3) en by die Hooggeregshof teen 'n
beslissing van 'n ander hof ingevolge subartikel (3).

(5) Indien enige afdeling van die Hooggeregshof 'n saak afhandel waarin 'n
grondwetlike geskilpunt geopper is en die hof van mening is dat die grondwetlike geskilpunt
van sodanige openbare belang is dat 'n beslissing daaroor gegee behoort te word, kan die Hof,
ondanks die feit dat die saak afgehandel is, sodanige geskilpunt na die Konstitusionele Hof vir
'n beslissing verwys.

(6) Wanneer 'n grondwetlike geskilpunt ingevolge subartikel (5) deur 'n afdeling van
die Hooggeregshof na die Konstitusionele Hof verwys is, stel die Minister verantwoordelik vir
die administrasie van die regspleging, op versoek van die President van die Konstitusionele
Hof raadgewers aan om die grondwetlike geskilpunt te beredeneer.

(7) Indien die geldigheid van 'n wet by enige aangeleentheid in geskil is, en 'n betrokke
regering nie 'n party by die verrigtinge is nie, is daardie regering daarop geregtig om as 'n party
voor die betrokke hof toe te tree of om skriftelike betoë aan gemelde hof voor te lê.

(8) Indien ten opsigte van enige aangeleentheid voor 'n provinsiale of plaaslike afdeling
die enigste geskilpunt wat geopper word 'n grondwetlike geskilpunt is binne die uitsluitlike
jurisdiksie van die Konstitusionele Hof ingevolge artikel 81(2) en (3), is 'n weiering om
sodanige geskilpunt na die Konstitusionele Hof te verwys, appelleerbaar na die Konstitusionele
Hof.

Setels van Konstitusionele Hof en Appèlafdeling

86. (1) Die setel van die Konstitusionele Hof is Johannesburg.
(2) Die setel van die Appèlafdeling van die Hooggeregshof is Bloemfontein.

Ander howe

87. (1) Ander howe van die Republiek word ingevolge wette van die Parlement
ingestel.

(2) Benewens die jurisdiksie wat in 'n Wet van die Parlement aan 'n hof verleen word,
het sodanige hof, binne sy regsgebied, jurisdiksie met betrekking tot die volgende bykomende
aangeleenthede, naamlik-

(a) enige beweerde skending of dreigende skending van 'n fundamentele reg in die
Handves van Fundamentele Regte verskans, en

(b) enige geskil oor die grondwetlike bestaanbaarheid van 'n uitvoerende of
administratiewe handeling of optrede of dreigende uitvoerende of administratiewe
handeling of optrede van enige staatsorgaan.
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Taal

88. (1) 'n Party by 'n geding, 'n beskuldigde en 'n getuie kan gedurende die verrigtinge
van 'n hof die Suid-Afrikaanse taal van sy of haar keuse gebruik en kan eis dat die verrigtinge
van 'n hof waarby hy of sy betrokke is, in 'n taal wat hy of sy verstaan, vertaal word.

(2) Die notule van hofverrigtinge word, behoudens artikel 4, in enige amptelike taal
gehou: Met dien verstande dat die betrokke regte met betrekking tot taal en die status van tale
in dié verband wat by die inwerkingtreding van hierdie Grondwet bestaan, nie verminder mag
word nie.

Hoofstuk 7
Finansies

Hoofstuk 8
Die Staatsdiens

Hoofstuk 9
Die Openbare Beskermer

Hoofstuk 10
Die veiligheid van die Republiek

Noodtoestand en opskorting van fundamentele regte

Polisie

Weermag

150. (1) Die President is die nominele hoof van die Nasionale Weermag.
(2) Die President kan-

(a) met die goedkeuring van die Parlement 'n staat van nasionale verdediging
verklaar;
(b) die Nasionale Weermag ooreenkomstig en behoudens artikels xx en xx in
diens stel; en
(c) permanente kommissies aan lede van die Nasionale Weermag toeken en
sodanige kommissies intrek.

Intelligensiedienste
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PROVINSIALE REGERING

Hoofstuk 11
Provinsiale Regering

Die Provinsies

151. Die provinsies waaruit die Republiek saamgestel word, is ooreenkomstig die
bepalings van hierdie Grondwet outonoom.

PROVINSIALE WETGEWENDE GESAG

Wetgewende gesag van provinsies

152. (1) Daar is 'n wetgewer vir elke provinsie.
(2) Die wetgewende gesag van 'n provinsie setel, behoudens hierdie Grondwet, in die

provinsiale wetgewer, wat wette vir die provinsie ooreenkomstig hierdie Grondwet kan maak.
(3) Wette wat deur 'n provinsiale wetgewer gemaak word, is slegs binne die

grondgebied van die provinsie van toepassing.
(4) 'n Wetsontwerp kan slegs deur lid van 'n provinsiale wetgewer by sodanige

wetgewer ingedien word.
(5) Vir die doeleindes van wedersydse samewerking of om gelyke toegang tot

geleenthede of toegang tot 'n diens wat deur 'n regering gelewer word, te verseker, kan sowel
die Parlement as 'n provinsiale wetgewer, behoudens artikel 153, wette vir die provinsie maak
met betrekking tot alle aangeleenthede binne die funksionele terreine in Bylae V vermeld.

(6) Die wetgewende gesag van 'n provinsie sluit die gesag in om wette te maak wat
redelikerwys nodig vir of bykomend by die doeltreffende uitoefening daarvan is.

(7) 'n Provinsiale wetgewer kan by die Parlement die aanname aanbeveel van enige wet
wat betrekking het op enige aangeleentheid waaroor so 'n wetgewer nie geoorloof is om wette
te maak nie of ten opsigte waarvan 'n Parlementswet ingevolge subartikel (1) van artikel 153
voorrang bo 'n provinsiale wet geniet.

(8) 'n Provinsiale wetgewer kan binne die raamwerk van 'n toepaslike wet van die
Parlement wette maak aangaande die uitoefening van funksies van die nasionale regering wat
aan die provinsiale regering gedelegeer is of aangaande funksies wat die provinsiale regering
as verteenwoordiger van die nasionale regering mag uitoefen.

Voorrang van provinsiale wette

153. (1) 'n Wet deur 'n provinsiale wetgewer ingevolge hierdie Grondwet aangeneem,
geniet voorrang bo 'n Parlementswet wat met 'n aangeleentheid bedoel in subartikel (5) of (6)
van artikel 152 handel, behalwe in soverre —

(a) dit noodsaaklik is dat die Republiek in sy internasionale betrekkinge ten aansien van die
aangeleentheid spesifieke nasionale doelwitte moet bereik en die Parlementswet
daarvoor voorsiening maak;

(b) die aangeleentheid doeltreffend ten opsigte van die gehalte en lewering van dienste
deur die Parlementswet gereël word en nie doeltreffend deur provinsiale wetgewing
gereël kan word nie;
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(c) noodsaaklike eenvormige, algemeen-geldende norme of standaarde vir die hele
Republiek aangaande die bestuur of administrasie van die aangeleentheid of van 'n
verbandhoudende funksie nodig is en in die Parlementswet neergelê word;

(d) minimum standaarde vir die lewering van openbare dienste ten opsigte van die
aangeleentheid nodig is en dit in die Parlementswet neergelê word;

(e) die Parlementswet—
(i) effektief voorsiening maak vir die handhawing van die eenheid van die nasionale

ekonomie;
(ii) nodig is om die omgewing oor provinsiale grense heen te beskerm;
(iii)interprovinsiale handel bevorder;
(iv)die mobiliteit van goedere, dienste, kapitaal of arbeid oor provinsiale grense

verseker, of
(v) noodsaaklik is om die nasionale veiligheid verseker,

en provinsiale wetgewing dit nie doen of nie kan doen nie.; of
(f) die provinsiale wet op 'n onredelike wyse die nasionale ekonomie, die gesondheid van

die gemeenskap of die veiligheid van die Republiek wesenlik benadeel.
(2) 'n Parlementswet geniet voorrang bo 'n provinsiale wet soos in subartikel (1) bepaal

slegs indien die Wet eenvormig in alle dele van die Republiek van toepassing is.
(3) 'n Parlementswet en 'n provinsiale wet moet as bestaanbaar met mekaar uitgelê

word, tensy, en slegs in die mate waarin, hulle, hetsy uitdruklik of by noodwendige implikasie,
met mekaar onbestaanbaar is.

(4) 'n Parlementswet geniet voorrang bo 'n provinsiale wet indien dit nie vir die
Konstitusionale Hof moontlik is om 'n geskil in hierdie verband deur 'n redelike vertolking van
subartikel (1) te besleg nie.

(5) 'n Parlementswet is ongeldig insoverre as wat dit inbreukmaking op die
geografiese, funksionele of institusionele integriteit van 'n provinsie veroorsaak of veroorloof.

Samestelling van provinsiale wetgewers

154.  'n Provinsiale wetgewer bestaan uit minstens 30 en hoogstens 80 lede wat gekies
word ooreenkomstig die stelsel van proporsionele verteenwoordiging van kiesers soos bepaal
in die grondwet van die provinsie, of by gebrek daaraan, in 'n wet van die Parlement.

Duur en ontbinding van provinsiale wetgewers

155.  'n Provinsiale duur vir vyf jaar vanaf die datum van die eerste sitting daarvan, of
vir sodanige korter tydperk as wat die grondwet van die provinsie bepaal, en ontbind na afloop
van dié tydperk.

Verkiesings

156. Indien 'n provinsiale wetgewer ontbind word, moet die Premier van die provinsie
by sodanige ontbinding, by proklamasie in die Provinsiale Koerant 'n verkiesing van daardie
wetgewer uitskryf, watter verkiesing binne 90 dae na die ontbinding van die wetgewer op 'n
datum of datums in die proklamasie vermeld, gehou moet word.
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Sittings van provinsiale wetgewer

157.  Die provinsiale wetgewer sit gedurende die tydperke en op die dae en gedurende
die ure wat hy bepaal: Met dien verstande dat die Speaker van 'n provinsie te eniger tyd die
provinsiale wetgewer op skriftelike versoek van ten minste een derde van al die lede van die
wetgewer of van die Premier, kan byeenroep vir 'n buitengewone sitting vir die verrigting van
dringende werksaamhede.

Speaker en Adjunkspeaker van provinsiale wetgewer

158.  By die eerste sitting van 'n provinsiale wetgewer nadat dit verkies is, en na die
verkiesing van die Premier van die provinsie, kies die provinsiale wetgewer, met 'n regter van
die Hooggeregshof deur die Hoofregter aangewys wat as die voorsitter optree, een van die
lede daarvan as Speaker en daarna 'n ander lid as Adjunkspeaker van die wetgewer.

Kwalifikasies vir lidmaatskap van provinsiale wetgewers

159.  'n Persoon kan nie 'n lid van 'n provinsiale wetgewer te word of bly nie tensy hy
of sy aan die kwalifikasies om 'n lid van die Nasionale Vergadering te word, voldoen en sy of
haar gewone verblyfplek in die provinsie het.

Ontruiming van setels en vulling van vakatures

160.  'n Lid van 'n provinsiale wetgewer ontruim sy of haar setel indien hy of sy-
(a) ophou om te kwalifiseer om 'n lid van die provinsiale wetgewer te wees;
(b) uit sy of haar setel bedank deur sy of haar bedanking skriftelik by die Sekretaris van die

provinsiale wetgewer in te dien;
(c) uit vrye wil afwesig bly van sittings van die provinsiale wetgewer vir 15 opeenvolgende

sittingsdae sonder om verlof daarvoor van die provinsiale wetgewer ooreenkomstig die
reëls en orders te verkry; of

(d) 'n lid van die Nasionale Vergadering of die Nasionale Raad word.

Eed of verklaring deur lede

161. Elke lid van 'n provinsiale wetgewer moet, voordat hy of sy sitting neem, 'n eed of
'n plegtige verklaring voor 'n regter van die Hooggeregshof deur die Hoofregter vir die doel
aangewys of voor die Speaker van die provinsiale wetgewer, aflê en onderteken.

Interne sake van provinsiale wetgewer en immuniteit van lede

162. (1) 'n Provinsiale wetgewer kan sy interne sake ten volle beheer, reël en daaroor
beskik.

(2) Behoudens die reëls en orders is daar vryheid van spraak en debat in of voor 'n
provinsiale wetgewer en enige komitee daarvan, en sodanige vryheid word nie in 'n hof
gewraak of in twyfel getrek nie.
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(3) 'n Lid van 'n provinsiale wetgewer word nie aan enige siviele of strafregtelike
verrigtinge, inhegtenisneming, gevangesetting of skadevergoeding blootgestel weens iets wat
hy of sy in of voor of aan die provinsiale wetgewer of enige komitee daarvan gesê of voorgelê
het of weens iets wat aan die lig gebring is as gevolg van wat hy of sy in of voor of aan die
provinsiale wetgewer of enige komitee daarvan gesê of voorgelê het nie.

(4) Daar word uit en as 'n las teen die betrokke Provinsiale Inkomstefonds aan 'n lid
van 'n provinsiale wetgewer sodanige besoldiging en toelaes betaal as wat by 'n wet van die
provinsiale wetgewert voorgeskryf mag word.

Reëls en orders

163. (1) Provinsiale wetgewer kan reëls en orders in verband met die reëling van sy
werksaamhede en verrigtings maak.

(2) Die reëls en orders van 'n provinsiale wetgewer moet formele prosedures vir die
aanname van wetgewing neerlê.

(3) Elke politieke party wat in 'n provinsiale wetgewer verteenwoordig word, ongeag
die aantal setels wat so 'n party beset, is geoorloof om aan die werksaamhede van enige
vergadering of staande komitee wat konsepwetgewing oorweeg, deel te neem.

Kworum

164. Die teenwoordigheid van minstens een derde of, wanneer daar oor 'n
wetsontwerp gestem word, van minstens een helfte van al die lede van 'n provinsiale
wetgewer, behalwe die Speaker of ander voorsittende lid, is nodig om 'n sitting van so 'n
wetgewer uit te maak.

Vereiste meerderhede

165. Behalwe waar anders in hierdie Grondwet vereis, word alle vrae voor 'n
provinsiale wetgewer beslis deur 'n meerderheid van die stemme wat uitgebring is.

Bekragtiging van Wetsontwerpe

166. (1) 'n Wetsontwerp wat behoorlik deur 'n provinsiale wetgewer ooreenkomstig
hierdie Grondwet aangeneem is, moet deur die Premier van die provinsie bekragtig word.

(2) 'n Wetsontwerp bedoel in subartikel (1) wat deur die Premier bekragtig is en
waarvan hy of sy 'n eksemplaar onderteken het, word by afkondiging daarvan 'n wet van die
betrokke provinsiale wetgewer.

Ondertekening en registrasie van provinsiale wette

167. (1) 'n Wet van 'n provinsiale wetgewer word opgeneem in die kantoor van die
Griffier van die Appèlafdeling van die Hooggeregshof in die amptelike tale wat deur die
provinsiale wetgewer bepaal word, en eksemplare van die wet wat aldus opgeneem is, is
afdoende bewys van die bepalings van so 'n wet.

(2) In die geval van 'n strydigheid tussen eksemplare van 'n wet wat ingevolge
subartikel (1) opgeneem is, gee die eksemplaar deur die Premier onderteken die deurslag.

Openbare toegang tot provinsiale wetgewers
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168. Sittings van 'n provinsiale wetgewer word in die openbaar gehou, en die publiek,
met inbegrip van die media, het toegang tot sodanige sittings: Met dien verstande dat redelike
maatreëls ingestel kan word om sodanige toegang te reël en om voorsiening te maak vir die
deursoeking van en, waar toepaslik, die weiering van toegang aan of die verwydering van
enige persoon.

PROVINSIALE UITVOERENDE GESAG

Uitvoerende gesag van provinsies

169. (1) Die uitvoerende gesag van 'n provinsie berus by die Uitvoerende Raad van die
provinsie.

(2) 'n Provinsie se Uitvoerende Raad het uitvoerende gesag oor alle aangeleenthede ten
opsigte waarvan die provinsiale wetgewer wette aangeneem het, aangeleenthede wat
ingevolge enige wet daaraan opgedra is, en aangeleenthede wat by of kragtens enige wet
daaraan gedelegeer is.

Verkiesing van Premiers

170. (1) (a) Die provinsiale wetgewer van 'n provinsie kies by sy eerste sitting nadat dit
na 'n verkiesing byeengeroep is, een van die lede daarvan as die Premier van die
provinsie.
(b) 'n Provinsiale wetgewer kies daarna, so dikwels as wat dit weer nodig word om 'n
Premier te kies, een van die lede daarvan as die Premier van die provinsie.
(c) Die Premier ontruim sy of haar setel in die provinsiale wetgewer vir solank as wat
hy of sy die amp van Premier beklee en die ontruimde setel word gevul deur 'n
plaasvervanger wie se naam op die kandidatelys van die party waaraan die Premier
behoort, verskyn.
(2) Die verkiesing van 'n Premier ingevolge subartikel (1)(b), vind plaas op 'n tyd en

datum bepaal deur 'n Regter van die Hooggeregshof wat deur die Hoofregter as voorsitter vir
die doel van die verkiesing aangewys is: Met dien verstande dat-

(a) indien so 'n verkiesing van 'n Premier weens 'n ontbinding van die provinsiale wetgewer
nodig is, die verkiesing moet plaasvind binne 14 dae na die verkiesing van die
provinsiale wetgewer wat ingevolge so 'n ontbinding gehou is; of

(b) indien so 'n verkiesing van 'n Premier as gevolg van 'n vakature in die amp van Premier
nodig is, die verkiesing moet plaasvind binne 30 dae nadat die vakature ontstaan het.

Ampsduur en ontheffing van amp van Premiers

171. (1) Die Premier van 'n provinsie beklee sy of haar amp-
(a) tydens die ampsduur van die provinsiale wetgewer; of
(b) indien die provinsiale wetgewer vroeër ontbind word, vir die tydperk tot so 'n

ontbinding,
en gaan daarna voort om sy of haar amp te beklee totdat 'n Premier opnuut na die ontbinding
verkies is en sy of haar amp aanvaar het.

(2) Die Premier van 'n provinsie hou op om sy of haar amp te beklee by 'n besluit wat
deur die provinsiale wetgewer deur 'n meerderheid van minstens twee derdes van al die lede
daarvan aangeneem is en wat die Premier wraak op grond van 'n ernstige oortreding van
hierdie Grondwet of die reg van die Republiek of die betrokke provinsie, of van wangedrag of
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onvermoë wat hom of haar ongeskik maak om sy of haar gesag en funksies uit te oefen en te
verrig.

Verantwoordelikhede, gesag en funksies van Premiers

172. (1) Die Premier van 'n provinsie is verantwoordelik vir die nakoming deur die
uitvoerende gesag van die provinsie van die bepalings van hierdie Grondwet en alle ander reg,
en kan die volgende gesag en funksies uitoefen, naamlik-

(a) om wetsontwerpe wat behoorlik deur die provinsiale wetgewer aangeneem is, te
bekragtig, te onderteken en af te kondig;

(b) om in geval van 'n prosedurele tekortkoming in die wetgewende proses, 'n
wetsontwerp wat deur die provinsiale wetgewer aangeneem is, terug te verwys vir
verdere oorweging deur sodanige wetgewer;

(c) om vergaderings van die Uitvoerende Raad byeen te roep;
(d) om kommissies van ondersoek aan te stel;
(e) om die aanstellings te doen wat nodig is kragtens die gesag aan hom of haar verleen by

hierdie Grondwet of 'n ander wet; en
(f) om referendums en plebissiete ingevolge hierdie Grondwet of 'n provinsiale wet af te

kondig.
(2) Die Premier van 'n provinsie moet alle gesag en funksies wat by hierdie Grondwet

of 'n ander wet aan hom of haar toegewys is, behalwe dié in subartikel (1) vermeld of waar
daar andersins in hierdie Grondwet uitdruklik of by implikasie bepaal word, in oorleg met die
Uitvoerende Raad van die provinsie uitoefen en verrig: Met dien verstande dat die
Uitvoerende Raad sy oorlegplegingsfunksie ingevolge hierdie subartikel, met betrekking tot
enige bepaalde gesag of funksie van die Premier, aan 'n lid of lede van die Uitvoerende Raad
kan delegeer.

Uitvoerende Rade

173. (1) Die Uitvoerende Raad van 'n provinsie bestaan uit die Premier en hoogstens
10 lede wat deur die Premier ooreenkomstig hierdie artikel aangestel is.

(2) Die Premier benoem elkeen van die ander lede van die Uitvoerende Raad om, uit
hoofde van sy of haar toepaslike kennis en ervaring, 'n bepaalde portefeulje in die uitvoerende
gesagstrukture van die provinsie te behartig.

(3) Die aanstelling van 'n lid van die Uitvoerende Raad word van krag nadat 'n
openbare onderhoud met die benoemde persoon deur die provinsiale wetgewer of 'n komitee
van die provinsiale wetgewer gevoer is en die provinsiale wetgewer die benoeming daarna met
'n twee-derde meerderheid bekragtig.

(4) 'n Lid van 'n Uitvoerende Raad mag nie lid wees van die provinsiale wetgewer of
enige ander besoldigde betrekking aanvaar, deelneem aan bedrywighede wat met sy of haar
lidmaatskap van die Uitvoerende Raad onbestaanbaar is, of homself of haarself blootstel aan 'n
omstandigheid wat die risiko inhou van 'n botsing tussen sy of haar verantwoordelikhede as 'n
lid van die Uitvoerende Raad en sy of haar persoonlike belange nie.

(5) Indien die Premier 'n lid van die provinsiale wetgewer as lid van die Uitvoerende
Raad aanstel, ontruim sodanige lid sy of haar setel in die provinsiale wetgewer vir solank as
wat hy of sy lid van die Uitvoerende Raad bly en die ontruimde setel word gevul deur 'n
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plaasvervanger wie se naam op die kandidatelys van die party waaraan die lid behoort,
verskyn.

(6) Indien 'n persoon wat in die Uitvoerend Raad aangestel is toe hy of sy 'n lid van die
provinsiale wetgewer was, gedurende dieselfde ampstermyn van die provinsiale wetgewer die
amp as lid van die Uitvoerende Raad neerlê, kan sodanige persoon weer sitting neem in die
provinsiale wetgewer maar mag nie daarin stem nie, behalwe as die plaasvervanger bedoel in
subartikel (5) bedank of aangewys word om 'n ander vakature te vul.

(7) Die Premier en elke lid van die Uitvoerende Raad moet, voordat hy of sy formeel
sy of haar amp aanvaar, 'n eed of plegtige verklaring voor 'n regter van die Hooggeregshof
deur die Hoofregter vir dié doel aangewys, aflê en onderteken.

(8) 'n Lid van die Uitvoerende Raad wend nie sy of haar posisie as sodanig aan, of
gebruik nie direk of indirek inligting wat vertroulik aan hom of haar in daardie hoedanigheid
toevertrou is, om homself of haarself of enige ander persoon te verryk nie.

(9) Daar word uit en ten laste van die Provinsiale Inkomstefonds van 'n provinsie aan
die Premier en aan 'n lid van 'n Uitvoerende Raad van daardie provinsie die besoldiging en
toelaes, betaal wat by 'n wet van die provinsiale wetgewer voorgeskryf of kragtens so 'n wet
bepaal mag word.

Aanspreeklikheid van lede van Uitvoerende Rade

174. (1) 'n Lid van 'n Uitvoerende Raad van 'n provinsie is afsonderlik aanspreeklik
teenoor sowel die Premier as die provinsiale wetgewer van die provinsie vir die administrasie
van die portefeulje wat aan hom of haar toevertrou is, en alle lede van 'n Uitvoerende Raad is
dienooreenkomstig gesamentlik aanspreeklik vir die verrigting van die funksies van die
provinsiale regering en vir die beleid daarvan.

(2) 'n Lid van 'n Uitvoerende Raad administreer sy of haar portefeulje ooreenkomstig
die beleid deur die Uitvoerende Raad bepaal.

(3) Indien 'n lid van 'n Uitvoerende Raad van 'n provinsie versuim om sy of haar
portefeulje ooreenkomstig die beleid van die Uitvoerende Raad te administreer, kan die
Premier van die provinsie die betrokke lid aansê om die administrasie van die portefeulje in
ooreenstemming met bedoelde beleid te bring.

(4) Indien die betrokke lid versuim om aan 'n aansegging van die Premier kragtens
subartikel (3) te voldoen, kan die Premier, na oorleg met die lid en met die Uitvoerende Raad,
die lid van sy of haar amp onthef.

(5) Die Speaker van 'n provinsiale wetgewer moet die Premier en enige ander lid van
die Uitvoerende Raad, wanneer ten minste een derde van die lede van die provinsiale
wetgewer die Speaker daartoe versoek, oproep om op enige redelike tydstip in 'n vergadering
van die provinsiale wetgewer of 'n komitee daarvan te verskyn om sy of haar optrede in 'n
spesifieke aangeleentheid te verduidelik en om vrae daaroor te beantwoord.

Voorstelle van wantroue

175. (1) Indien 'n provinsiale wetgewer 'n voorstel van wantroue in die Uitvoerende
Raad, met inbegrip van die Premier, aanneem, moet die Premier, tensy hy of sy bedank, die
wetgewer ontbind en 'n verkiesing uitskryf.

(2) Indien 'n provinsiale wetgewer 'n voorstel van wantroue in die Premier, maar nie in
die ander lede van die Uitvoerende Raad nie, aanneem, moet die Premier bedank.

(3) Indien 'n provinsiale wetgewer 'n voorstel van wantroue in die Uitvoerende Raad,
uitgesonderd die Premier, aanneem, kan die Premier-
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(a) bedank;
(b) die Uitvoerende Raad hersaamstel; of
(c) die wetgewer ontbind en 'n verkiesing uitskryf.

(4) Die Premier moet, waar dit ingevolge hierdie artikel vereis word of waar hy of sy
ingevolge hierdie artikel kies om dit te doen, die provinsiale wetgewer by proklamasie in die
Provinsiale Koerant binne 14 dae na 'n voorstel van wantroue ontbind.

PROVINSIALE FINANSIES EN FISKALE AANGELEENTHEDE

Provinsies se deel van inkomste landswyd ingevorder

176. (1) 'n Provinsie is geregtig op 'n billike aandeel in die inkomste wat nasionaal
ingevorder word ten einde die provinsie in staat te stel om dienste te lewer en om sy gesag en
funksies uit te oefen en te verrig.

(2) Die billike aandeel in inkomste bedoel in subartikel (1), bestaan uit-
(a) 'n persentasie, soos deur 'n Parlementswet bepaal, van die inkomstebelasting op

individue wat nasionaal gevorder word;
(b) 'n persentasie, soos deur 'n Parlementswet bepaal, van die belasting op toegevoegde

waarde of ander verkoopbelasting wat nasionaal gevorder word; en
(c) 'n persentasie, soos deur 'n Parlementswet bepaal, van enige nasionale heffing op die

verkoop van brandstof;
(d) enige hereregte, nasionaal gevorder, op die verkryging, verkoop of oordrag van enige

eiendom wat binne die betrokke provinsie geleë is;
(e) enige ander voorwaardelike of onvoorwaardelike toekennings wat aan 'n provinsie uit

nasionale inkomste gedoen word.
(3) 'n Wet bedoel in subartikel (2) moet in afsonderlike sittings deur die Nasionale

Vergadering en die Nasionale Raad aangeneem word.
(4) Die persentasies bedoel in paragrawe (a), (b) en (c) van subartikel (2), en die

voorwaardes bedoel in paragraaf (e) van daardie subartikel, word redelikerwys ten opsigte van
die verskillende provinsies vasgestel nadat die nasionale belang en aanbevelings van die
Finansiële en Fiskale Kommissie in aanmerking geneem is, en alle oordragte na die provinsies
moet onverwyld en sonder enige aftrekking daarvan geskied.

(5) Die toekennings bedoel in subartikel (2)(e) word bepaal ooreenkomstig 'n
Parlementswet, met behoorlike inagneming van die nasionale belang en nadat die volgende in
aanmerking geneem is, naamlik-

(a) voorsiening wat gemaak moet word vir rente en ander betalings ten opsigte van die
nasionale skuld; en

(b) die verskillende fiskale vermoëns, met inbegrip van die inkomste verkry uit bronne
bedoel in subartikel (2)(a), (b), (c) en (d) fiskale prestasies, doeltreffendheid by die
aanwending van inkomste, behoeftes en ekonomiese ongelykhede binne en tussen
provinsies, sowel as die ontwikkelingsbehoeftes, administratiewe verantwoordelikhede
en ander regmatige belange van die provinsies en enige ander objektiewe maatstawwe
wat deur die Finansiële en Fiskale Kommissie geïdentifiseer is; en

(c) die gegronde behoeftes en belange van die nasionale regering; en
(d) die aanbevelings van die Finansiële en Fiskale Kommissie.

Heffing van belasting deur provinsies
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177. (1) 'n Provinsiale wetgewer kan belastings, heffings en gelde, behalwe
inkomstebelasting of belasting op toegevoegde waarde of ander verkoopbelasting hef en om
heffings op belastings te lê, op voorwaarde dat-

(a) 'n provinsie gemagtig word om dit te doen by 'n Parlementswet wat aangeneem is
nadat aanbevelings van die Finansiële en Fiskale Kommissie oor die konsepteks van so
'n Wet aan die Parlement voorgelê en deur die Parlement oorweeg is; en

(b) daar nie gediskrimineer word teen nie-inwoners van daardie provinsie wat Suid-
Afrikaanse burgers is nie.
(2) 'n Wet bedoel in subartikel (1) moet in afsonderlike sittings deur die Nasionale

Vergadering en die Nasionale Raad aangeneem word.
(3) 'n Provinsiale wetgewer het ondanks subartikel (1) eksklusiewe gesag om binne sy

provinsie belastings, heffings en gelde (uitgesonderd inkomstebelasting of belasting op
toegevoegde waarde of ander verkoopbelasting) te hef op-

(a) casino's;
(b) dobbelary, weddenskappe en loterye; en
(c) wedderye.
(4) 'n Provinsiale wetgewer kan nie belastings hef wat nasionale ekonomiese

beleidsrigtings, interprovinsiale handel of die nasionale mobiliteit van goedere, dienste, kapitaal
en arbeid nadelig raak nie.

(5) 'n Provinsiale wetgewer kan wetgewing verorden wat die oplegging van
verbruikersgelde magtig: Met dien verstande dat-

(a) sodanige wetgewing slegs verorden kan word na oorweging deur die provinsiale
wetgewer van enige aanbevelings deur die Finansiële en Fiskale Kommissie met
betrekking tot die maatstawwe waarvolgens sodanige gelde vasgestel behoort te word;
en

(b) daar nie gediskrimineer word teen nie-inwoners van daardie provinsie wat Suid-
Afrikaanse burgers is nie.

Aangaan van lenings deur provinsies

178. (1) 'n Provinsie-
(a) kan behoudens subartikel (2) nie lenings vir lopende uitgawes aangaan nie; en
(b) kan lenings vir kapitaaluitgawes aangaan, mits dit gedoen word binne die
raamwerk van redelike norme en voorwaardes deur 'n Parlementswet voorgeskryf wat
aangeneem is nadat aanbevelings van die Finasiële en Fiskale Kommissie met
betrekking tot die konsepteks van so 'n Wet aan die Parlement voorgelê en deur die
Parlement oorweeg is.
(2) 'n Wet bedoel in subartikel (1)(b) moet in afsonderlike sittings deur die Nasionale

Vergadering en die Nasionale Raad aangeneem word.
(3) Lenings bedoel in subartikel (1)(a) kan vir oorbruggingsfinansiering in die loop van

'n fiskale jaar aangegaan word onderworpe aan die voorwaarde dat dit binne 12 maande
afgelos moet word en onderworpe aan die verdere redelike voorwaardes wat by 'n
Parlementswet voorgeskryf mag word wat aangeneem is nadat die aanbevelings van die
Finansiële en Fiskale Kommissie met betrekking tot die konsepteks van so 'n Wet aan die
Parlement voorgelê en deur die Parlement oorweeg is.

(4) 'n Provinsie waarborg nie 'n lening nie tensy-
(a) die Finansiële en Fiskale Kommissie die behoefte aan 'n waarborg bevestig het en die

verskaffing daarvan aanbeveel het.
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Finansiële toekennings deur nasionale regering

179. Finansiële toekennigs deur die nasionale regering-
(a) aan 'n provinsiale of plaaslike regering, moet ingevolge 'n begrotingswet gedoen word;

en
(b) aan 'n plaaslike regering, moet in die reël gedoen word deur tussenkoms van die

provinsiale regering van die provinsie waarin die plaaslike regering geleë is.

Provinsiale Inkomstefondse

180. (1) Daar is in elke provinsie 'n Provinsiale Inkomstefonds, waarin gestort word
alle inkomste wat deur 'n provinsiale regering gevorder word of hom toeval, en alle finansiële
toekennings bedoel in artikel 158 deur die nasionale regering gedoen aan so 'n provinsiale
regering en aan plaaslike regerings binne die provinsie van so 'n provinsiale regering.

(2) Geen geld word uit 'n Provinsiale Inkomstefonds onttrek nie, behalwe uit hoofde
van 'n bewilliging gemaak ooreenkomstig 'n wet van die betrokke provinsiale wetgewer.

PROVINSIALE GRONDWETTE

Aanname van provinsiale grondwette

181. (1) 'n Provinsiale wetgewer kan by besluit deur 'n meerderheid van minstens twee
derdes van al sy lede 'n grondwet vir sy provinsie aanneem.

(2) 'n Provinsiale wetgewer kan die reëlings tref wat hy gepas ag in verband met sy
verrigtinge met betrekking tot die opstel en oorweging van 'n provinsiale grondwet.

(3) 'n Provinsiale grondwet mag nie onbestaanbaar wees met 'n bepaling van hierdie
Grondwet nie:  Met dien verstande dat 'n provinsiale grondwet, behoudens die maksimum
aantal lede van provinsiale Uitvoerende Rade en provinsiale wetgewers wat in hierdie
Grondwet voorgeskryf word, voorsiening kan maak vir wetgewende en uitvoerende strukture
en prosedures wat verskil van dié waarvoor in hierdie Grondwet ten opsigte van 'n provinsie
voorsiening gemaak word.

(4) Die teks van 'n provinsiale grondwet wat deur 'n provinsiale wetgewer aangeneem
is, of enige bepaling daarvan, is nie van krag nie tensy die Konstitusionele Hof gesertifiseer het
dat geeneen van die bepalings van daardie grondwet met 'n bepaling van hierdie Grondwet
onbestaanbaar is nie.

(5) 'n Beslissing van die Konstitusionele Hof ingevolge subartikel (4) waarby
gesertifiseer word dat die teks van 'n provinsiale grondwet nie onbestaanbaar met bedoelde
bepalings is nie, is finaal en bindend.



SOUTH AFRICAN ANGLICAN THEOLOGICAL COMMISSION

April 25. 1995

I have been asked by the Bishops of the Church of the Province of Southern Africa
(Anglican), as Secretary of the Southern African Anglican Theological Commission, to
submit to your Committee our report on Abortion.  Please could you take this report into
consideration as an official submission from our Church.

REV. PROFESSOR JONATHAN A. DRAPER
SECRETARY of the SAATC

PRELIMINARY REPORT OF THE SOUTH AFRICAN ANGLICAN THEOLOGICAL
COMMISSION TO THE SYNOD OF BISHOPS:  NOT FOR RELEASE OR
PUBLICATION

ABORTION:  SHOULD THE LAW BE CHANGED?

A Preliminary Report of the SAATC

1. Introduction

This report is a provisional response to the stated intention of the Government of
National Unity to redraft the law on abortion.  It is built upon the previous Report
on Abortion of the CPSA in 1977 and should be read in conjunction with that
report.

2. The Present Situation

The present law in South Africa permits abortion only in five limited
circumstances.  Three medical doctors must agree unanimously that these
circumstances exist before a legal abortion may be performed.  A result of the
difficulty and desperation experienced by many under the existing legal
provisions, there are very many illegal abortions, a large number of which cause
septicaemia and sterility.

The five circumstances of the present law are as follows:

2.1 If the continued pregnancy would endanger the life or constitute a serious
threat to the physical health of the mother.

2.2 If there is danger of permanent damage to the mother's mental health.

2.3 Where it is likely that the child will be born with serious or irreparable
handicap or deformity.

2.4 In the case of rape or incest.
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2.5 When the mother is mentally subnormal and unable to give informed
consent to intercourse.

These provisions are acceptable to the church within the terms the 1977 report. 
However, they have not resolved the grave social and medical problems occasioned by
illegal and unsafe back street abortions.  The question is, therefore, should the law be
changed to allow abortions in other circumstances, and what would be the ethical
implications of further liberalization of the law?

3. Bible and Tradition

3.1 In our view there is no explicit Biblical teaching directly applicable to
abortion.  The Biblical prescription of murder does not necessarily imply
that a fetus must be regarded as a full human person with equal rights to
life.

3.2 The 1977 Report on Abortion suggested that:

3.2.1 human life must be treated with great reverence (Genesis 1.27,
Psalm 8:4-8)

3.2.2 murder is wrong
3.2.3 humans share with God in taking responsibility for the care of all

creation, especially the unprotected
3.2.4 humans must exercise their sexuality responsibly.

3.3 We agree with these statements as a basis for further reflection on
abortion in the present situation.  However, there needs to be further
clarity on whether or not a fetus is a "human life" or only a potential or
partial human life.  On this the Bible does not give a judgment.  Exodus
21:22-25, for instance, implies that one who causes a miscarriage, while
guilty of sin, is certainly not regarded as a murderer.  Church tradition has
always been opposed to abortion, but Thomas Aquinas did not think the
fetus had a human soul until the quickening (movement of the baby in the
womb).

3.4 It is anachronistic to read back the Greek idea of soul into Hebrew
scriptures.  In our view the idea of soul is not helpful in this context. 
Instead, we should see human life as a process, not a static ontological
essence.  Humans become more alive from conception to birth to full
socialization.  Coming into being as a human is both a biological process
from conception to birth and subsequent physical development, and a
socializing one as we enter into meaningful human relationships.  Thus
while a fertilized ovum must be regarded as a potential human being and
thus not thus not of no significance, it does not have the same status as
an embryo, nor an embryo that of a fetus, not a fetus that of a born child.

4. Natural Abortion
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4.1 While neither Bible nor Church provide indisputable authority for
determining at what stage the developing fetus has equal, or nearly equal,
rights to a born child, we may get some guidance from the fact that in
nature a very great number of fertilized ova are rejected and flushed out
before implantation in the womb, or are spontaneously aborted before the
mother is even aware that she is pregnant.  On the basis of natural bodily
processes, it would therefore, appear appropriate to see the rights of the
developing fetus on a sliding scale.

4.2 We have a responsibility under God to the embryo or fetus once we are
aware of its existence.  But we also have a responsibility to any other
children in the family, to the family unit, to the mother herself and to the
whole community.  Balancing individual rights against one another or
against community rights is always difficult.  We do not believe that the
rights of an unborn child are necessarily equal to those of a child who is
already born and in human relationship, or to that of a grown person with
other responsibilities.  The present law recognizes this when it permits
abortion if the mother's physical or mental health will be endangered, and
when it permits abortion if the child will be born so handicapped that it will
be unable to grow into full human relationships.  However, the scope of
this principle may need to be extended to include other considerations of
communal well-being.

5. Rape and Illegitimacy

5.1 The present law allows abortion in the case of rape.  However, the
circumstances of life in many instances make it difficult to draw the line
between rape and necessity.  There is a considerable gray area where
physical or psychological duress are brought to bear on women, reducing
their ability to refuse sexual intercourse.  Likewise, economic pressure
and ignorance may make the element of decision minimal for women in
circumstances of deprivation.

5.2 There may be an element of a punitive approach to the application of the
rape provision, to the extent that if the woman agreed to intercourse she
must take the consequences of her misdeeds.  We do not believe that the
"guilt" of the mother should be a factor in the provisions of the law,
especially since this penalizes women and not men.

6. Abortion and Socio-Economic Deprivation

6.1 There are many reasons why women seek illegal abortions and not only
feelings of guilt.  It is often very difficult for women from poorer
communities to prove rape or to obtain the necessary medical access to
qualify for legal abortions.  Women may also find themselves in a position
where they do not have the economic resources to care for a child.  A key
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ethical question which confronts the church is whether the rights of the
unborn fetus outweigh the legitimate needs of the mother or others
dependent on her, and whether the baby, if carried to term, has a
reasonable chance of health and adequate socialization.

6.2 The understanding that human life involves socialization as well as
biological existence underpins the existing provision of the law that allows
abortion in the case of a mother who is mentally subnormal and unable to
provide care for the baby (in addition to the possibility that the child will
also be mentally handicapped).

6.3 We wish to extend this principle to other circumstances where requiring
that a pregnancy to come to term seriously jeopardizes the rights of the
mother, family or community.  We are well aware of the limits of this
ethical principle.  We do not in any way condone euthanasia of social
misfits and outcasts in the community of the already born.  This is the
subject for separate discussion beyond the terms of this report.

7. Recommendations

7.1 In view of our belief that the embryo is at least potentially human, we
consider that abortion should only be resorted to as a lesser of evils, i.e.
when carrying the pregnancy to term infringes the rights or endangers the
legitimate needs of others.  Abortion may sometimes be the correct moral
decision, but it is always to be regretted.  Abortion should not be adopted
as a regular means of birth control.  Indeed, the church cannot be "pro-
abortion", although in certain circumstances specified in this report it may
be "pro-choice".

7.2 We do not see intra-uterine devices or post-coital pills in the same light as
the abortion of a fetus and would not oppose their use.

7.3 Over-population is a global crisis and responsible family planning is a
serious ethical imperative facing Christians today.  For this reason the use
of effective and medically safe forms of contraception is to be encouraged
and promoted by the church without softening its call for exclusive and
faithful sexual relationships.

7.4 If human life is viewed as a biological and sociological process, it follows
that the longer the pregnancy continues, the more problematic abortion
becomes, not only emotionally but also ethnically, medically and
physiologically.  Thus what may constitute grounds for abortion in the first
trimester may not constitute grounds in the third trimester.

7.5 Abortion in all the cases permitted in the present law should continue to
be permitted, but extended to situations where the essential well-being,
not only of the mother but also of the existing family, will be endangered
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for social or economic reasons, on the basis that the rights of children
already born outweigh the rights of the yet unborn.  In such
circumstances, legal and safe abortion may constitute the lesser of two
evils.

7.6 This may apply even in the case of a first pregnancy, if the mother will be
unable to give proper care to the baby and thus the baby will be deprived
of proper sociolization, e.g. in the case of single mothers, poverty,
incomplete schooling.

7.7 We must acknowledge that adoption is often not a possibility in Southern
Africa.  It is often culturally unacceptable.  Extended families cannot
always cope.  Grandparents cannot always provide proper care.  Adoptive
parents, particularly for black children, cannot always be found.

7.8 The term "abortion on demand" is unacceptable, because abortion is
always a serious moral decision in which the rights of the fetus must be
considered against other rights, but a distinction needs to be made
between what is required morally and what is permitted legally.  To refuse
abortion to those who desperately seek it leads to illegal and septic
abortion and creates a greater moral evil.  Taking a pregnancy through to
term under difficult conditions requires grace and cannot be required of
those who do not live in grace.

7.9 We therefore believe that abortions may be permitted by law at least in
the first trimester, subject to appropriate legal and medical safeguards and
with proper counsel available to the woman and her family.

7.10 The present requirement that three doctors agree before abortion is
permitted should be abandoned.  In practice it limits abortion to those with
access to excellent medical care.  One doctor should suffice for medical
consultation.  However, the moral choice is not the responsibility of the
doctor nor of the counselor but ultimately of the person seeking abortion.

7.11 Women bear the brunt of pregnancy and child rearing and should be
extensively consulted in decisions about new abortion laws.  However
there is also a need to make men more aware and morally responsible in
such matters.

7.12 Because it is uncertain exactly when the fetus becomes a full human
being, no doctor or nurse should be compelled to take part in abortions. 
We are aware that in practice in a busy hospital conscientious objections
of this kind cause problems, and that pressure may be put on objecting
medical personnel to conform, but would uphold the right of such
personnel to make their own ethical decisions without prejudice to their
employment.
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7.13 Counselling should be provided for all who are considering abortion, both
before and after the abortion.  Provision of such counselling could be a
ministry which the church could offer, though church counselors could do
so in a non-judgmental manner.  Ecumenical co-operation should be
explored in this ministry.

7.14 The intention of legislation should be to decrease the number of
abortions.  Abortion is always regrettable and society, especially
government, bears the responsibility for creating a context in which
abortion, and especially non-clinical abortion, is not necessary.  Poverty
must be reduced.  Contraception must be freely available at state
expense.  Affordable child care must be provided for working mothers. 
Pregnant women should not be dismissed and should be entitled to job
security and maternity leave.  The social and religious exclusion of
pregnant single women needs to be reduced.  Ways need to be found for
pregnant pupils to complete their schooling.

7.15 Unplanned pregnancy often results from irresponsible sexual behaviour. 
The church needs urgently to provide sound sexual education and
guidance from an early age.

8. Summary

Abortion is always to be regretted.  If the health, future development, or economic
survival of the mother or the family will be seriously affected, or if the baby
brought to full term has little chance of a reasonably fulfilled life, abortion may be
the lesser of two evils.  These decisions cannot be made or enforced in law. 
Legal, safe, medical abortion ought therefore to be made available to all who
seek it, at least in the first trimester.  But there will be many situations in which
the church should say to its own members that abortion is ethically wrong. 
Abortion may therefore often be immoral but should not therefore be made
illegal.  The 1977 Report on Abortion could not come to a common mind on
whether or not the law should be liberalized.  Now we would support
considerable liberalization of the present laws.  We would hope, however, that
Christians, with the guidance of the church, would give very careful and prayerful
thought before deciding in honesty whether abortion is the right decision in their
own particular circumstances.

Bishopshouse
Johannesburg

26th January, 1995



KWASIZABANTU MINISTERS’ CONFERENCE

9 March 1995

SUBMISSION FROM KWASIZABANTU MINISTERS’ CONFERENCE

The 6th Kwasizabantu Ministers' Conference, held from 6 - 9 March 1995, has just ended.  It was
attended by a thousand delegates representing a large variety of different denominations and
Christian organisations.  The Church leaders discussed and agreed upon various points which
should be brought to your attention.  These points are laid out in the "Document of Concern" (a
copy is attached).

The following rights, which the Church leaders insist should be included in the final
Constitution, are a summary of the "Document of Concern":

1. The right of life and protection for children: both before and after birth.
2. The right to the protection of the family and marriage.
3. The right to state-aided schools whose curriculum and activities are in harmony

with the common religion, language and culture of the parents of the pupils.  The right to
private schooling.

4. The right to the maintenance of law and order in society.

The Kwasizabantu Ministers' Conference, will be eagerly watching to see whether the wishes of
South Africa’s population are taken into account in the new Constitution.  We plead that the many
thousands of written submissions against abortion should not be ignored by your committee.  The
overwhelming resistance against pornography voiced at the hearings of the Task Force on
Pornography must be reflected in the Constitution.  We would appreciate your faxed reply to the
above fax number to acknowledge receipt of our submission.  An original copy of this letter and the
"Document of Concern" will be sent to you immediately.

KwaSizabantu Ministers' Conference
March 1995

Document of Concern

The Kwa Sizabantu Ministers’ Conference meeting from 6 to 9 March 1995 notes with concern
different trends that threaten the well-being of the citizens of the country.  This may result in the
government of the land becoming increasingly estranged from the people.  The thousand delegates



at the Conference representing a large variety of different denominations then came up with the
following statement.

These expressions of concern are not new.  The basis of Christian unity was outlined in the Kwa
Sizabantu Affirmation of 1991.  We also outlined our views on respect for life, freedom of religion,
government, private ownership of property and a return to Biblical morality.  In our 1992
Statement and the document Christianity and Religious Freedom', supported by almost a quarter of
a million signatures, we outlined the basic freedoms needed to freely practice our faith, stated the
need for the Triune God to be mentioned in the Constitution and rejected the Interfaith movement.
These documents were submitted to the Multi-Party Negotiating Forum and various political
leaders.  The submissions were received with promises that they would be acted upon.  Most of
these promises have not been honoured.

We maintain the stand that the Living and True God (1 Thes 1:9) has ordained two distinct
institutions for the good ordering of society - the Church and the State.  Although they have
separate functions, both are accountable to Him.  When the state refuses to accept its accountability
to God, it becomes autonomous and sets itself up in the place of God.  This is not acceptable.

Moreover, God has laid down norms for the good ordering of society.  Many of these are based on
unchanging moral standards designed to restrain the sin that is latent in the human heart (Mark
7:20-23).  We are therefore alarmed when we see strong indications that legislation is being
prepared which would inflame rather than restrain malls latent sin.

We reject secular humanist education for our children.  Education is primarily the responsibility of
the parents and should be in harmony with the religion, language and culture of the parents.  As
Christians we reject any compulsory Interfaith Religious Education.  We call for Biblical Studies to
be included in the school curriculum.  The Government must respect the convictions of the parents
who may prefer private tuition for their children.

We further maintain that the family is the building block of society.  It consists of one man and one
woman in a permanent union, and the children that result from that marriage or are adopted into it.
It provides a secure environment in which the legitimate sexual needs of the parents are met and in
which children are raised.  We will resist all efforts which undermine the family.  These include:

1. The flood of pornography:

We warn that moves to unban pornography will inflame sexual passions, especially of the youth,
and will inevitably continue the sharp increase in the number of children and women who will be
sexually abused, raped and murdered.  Pornography and human rights are mutually exclusive.
Pornography is an addictive, destructive and exploitative industry.  Human rights require the right
to decency, the right to life, the right to security and safety and the right to protection from
exploitation and abuse.  Pornography infringes upon each of these precious freedoms.

2. The distortion of sex:



The popularising of sexual promiscuity and perversion like homosexuality will accelerate the spread
of HIV/AIDS and other sexually transmitted diseases.  These will only be controlled when society
returns to the God-given and traditional model of abstinence before marriage and faithfulness in
marriage.  We therefore reject the inclusion of special protection for homosexuality and other
sexual perversions in the Bill of Rights.

3. Value-free sex instruction in schools:

Experience in other countries has shown that sex instruction is not neutral but encourages
experimentation and promiscuity, thus placing vulnerable sexually immature adolescents/teenagers
at increased risk of sexually transmitted diseases and HIV/AIDS.  Moreover the proposed sex
education syllabus is biased in favour of the so-called "Alternative Lifestyles" which are
unacceptable to Christians.

4. The abuse of AIDS education:

We are concerned about the nation-wide promotion of condoms for prevention of HIV/AIDS and
STDS, in view of known condom failure.  This is in conflict with the World Health Organisation
statement (199 1) that “the only safe sex is with one faithful uninfected lifelong partner'.

5. The legalisation of prostitution:

The failure of the authorities to act against prostitution has already led to young women being
brought into South Africa from Eastern Europe and Asia as sex slaves.  Already young South
African women are being abused and degraded in this way.  The legalisation of prostitution will
accentuate this trend.

6. The legalisation of abortion:

It is not acceptable that unborn babies should be killed in the womb while murderers are not
executed.  We maintain that anyone who robs a person of his most precious possession, his life, is a
murderer.

7. The legalisation of gambling..

Gambling undermines the family in two ways.  By implying that wealth is the ribs of luck, it
undermines the work ethic and leads to poverty.  We insist that true wealth results from hard work,
the application of knowledge, the use of tools and the blessing of God. We warn that the
legalisation of gambling will lead to addiction, especially among the disadvantaged section of
society, and greatly increase poverty.  People will deprive children of food in order to gamble in the
vain hope of "striking it rich' and being able to make it up to them.  The resulting strains on the
social services and welfare agencies and loss of productivity will cancel out any perceived tax gain
by the state.



The values listed above and the threats to them are of great concern to us.  Peaceful petitions along
the line of the present one have been ignored.  We urge the Constitutional Assembly, the
Constitutional Court and the Government of National Unity not to ignore these values which are
held dear by a majority of South Africans, but to take them seriously.  We are loyal, peaceful and
law-abiding citizens.  Ignoring our peaceful petition will force us to take stronger action.



WLP
WORKERS’ LIST PARTY

10 March 1995

The Workers' List Party (WLP) submits that the Right to Work should be enshrined in the Constitution..  The
workers ' List Party believes that the Right to Work Is a human right.

The Party believes that the Right to Work should apply to all workers, i.e. it should encompass those employed
in the state Institutions In private industry and those who are unemployed. it to our contention that the right to
equality Is meaningless unless It in accompanied by economic equality.  Unemployed people, therefore, are not
fully equal to others.  We would also like to make submissions on Section 26, the private property clause, and
mechanisms of implementation to avoid expense and' allow accessibility to the Constitutional Court, which
presently does not exist.

The Workers List Party is also keen to make a full oral submission on Its views.  Please acknowledge receipt of
this fax and advise us on the steps that need to be taken.

The Secretariat



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee  oonn

tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd

RReeccoommmmeennddaattiioonnss  ttoo  sseeccttiioonn  3300  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn

((EExxeeccuuttiivvee  SSuummmmaarryy))

''AAtt  tthhee  SSoouutthheemm  ttiipp  ooff  tthhee  ccoonnttiinneenntt  ooff  AAffrriiccaa,,  aa  rriicchh  rreewwaarrdd  iiss  iinn  tthhee  mmaakkiinngg,,  aann  iinnvvaalluuaabbllee  ggiifftt  iiss  iinn  pprreeppaarraattiioonn,,  ffoorr  tthhoossee  wwhhoo

ssuuffffeerreedd  iinn  tthhee  nnaammee  ooff  hhuummaanniittyy  wwhheenn  tthheeyy  ssaaccrriiffiicceedd  eevveerryytthhiinngg  ffoorr  lliibbeerrttyy,,  ppeeaaccee,,  hhuummaann  ddiiggnniittyy  aanndd  hhuummaann  ffuullffiillmmeenntt..    TThhiiss  rreewwaarrdd

wwiillll  nnoott  bbee  mmeeaassuurreedd  iinn  mmoonneeyy  ........

IItt  wwiillll  aanndd  mmuusstt  bbee  mmeeaassuurreedd  bbyy  tthhee  hhaappppiinneessss  aanndd  wweellffaarree  ooff  tthhee  cchhiillddrreenn,,  aatt  oonnccee  tthhee  mmoosstt  vvuullnneerraabbllee  cciittiizzeennss  iinn  aannyy  ssoocciieettyy  aanndd  tthhee

ggrreeaatteesstt  ooff  oouurr  ttrreeaassuurreess..    TThhee  cchhiillddrreenn  mmuusstt,,  aatt  llaasstt,,  ppllaayy  iinn  tthhee  ooppeenn  vveelldd,,  nnoo  lloonnggeerr  ttoorrttuurreedd  bbyy  tthhee  ppaannggss  ooff  hhuunnggeerr  oorr  rraavvaaggeedd  bbyy

ddiisseeaassee  oorr  tthhrreeaatteenneedd  wwiitthh  tthhee  ssccoouurrggee  ooff  iiggnnoorraannccee,,  mmoolleessttaattiioonn  aanndd  aabbuussee,,  aanndd  nnoo  lloonnggeerr  rreeqquuiirreedd  ttoo  eennggaaggee  iinn  ddeeeeddss  wwhhoossee  ggrraavviittyy

eexxcceeeeddss  tthhee  ddeemmaannddss  ooff  tthheeiirr  tteennddeerr  yyeeaarrss..    ''

PPrreessiiddeenntt  NNeellssoonn  MMaannddeellaa

EExxcceerrpptt  ffrroomm  NNoobbeell  PPeeaaccee  PPrriizzee  AAcccceeppttaannccee  SSppeeeecchh

1100  DDeecceemmbbeerr  11999933

WWhhyy  cchhiillddrreenn  sshhoouulldd  hhaavvee  ssppeecciiaall  pprrootteeccttiioonn  iinn  tthhee  ccoonnssttiittuuttiioonn



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

CChhiillddrreenn  rreepprreesseenntt  oonnee  ooff  tthhee  llaarrggeesstt  ggrroouuppss  ooff  ddiissaaddvvaannttaaggeedd  ppeerrssoonnss  iinn  SSoouutthh  AAffrriiccaa..    TThheeyy  aarree

aapppprrooxxiimmaatteellyy  4444  %%  ooff  tthhee  ppooppuullaattiioonn,,  aanndd  aarree  oouurr  ccoouunnttrryy''ss  mmoosstt  pprreecciioouuss  rreessoouurrccee..    CChhiillddrreenn  aarree  aann

aaccuutteellyy  vvuullnneerraabbllee  ggrroouupp,,  wwhhoossee  ddeevveellooppmmeenntt  ccaann  eeaassiillyy  bbee  ssttuunntteedd  oorr  ddaammaaggeedd,,  wwiitthh  ddeevvaassttaattiinngg

ccoonnsseeqquueenncceess  ffoorr  tthheemmsseellvveess,,  tthheeiirr  ffaammiilliieess  aanndd  tthhee  bbrrooaaddeerr  ssoocciieettyy..    BBllaacckk  cchhiillddrreenn,,  aanndd  iinn  ppaarrttiiccuullaarr

AAffrriiccaann  cchhiillddrreenn,,  hhaavvee  ssuuffffeerreedd  ttrreemmeennddoouuss  ddiissaaddvvaannttaaggee  aanndd  hhaarrddsshhiipp  uunnddeerr  tthhee  pprreevviioouuss  aappaarrtthheeiidd

rreeggiimmee..

TThhee  IInntteerriimm  CCoonnssttiittuuttiioonn  rreeccooggnniizzeess  tthhee  uunniiqquuee  ssttaattuuss  aanndd  nneeeeddss  ooff  cchhiillddrreenn  iinn  sseeccttiioonn  3300  oonn  tthhee  rriigghhttss  ooff  tthhee  cchhiilldd..  fftt  iiss  eesssseennttiiaall  tthhaatt

tthhee  eexxiissttiinngg  pprroovviissiioonn  bbee  mmaaiinnttaaiinneedd,,  ssttrreennggtthheenneedd  aanndd  eexxppaannddeedd..    EEffffoorrttss  ttoo  hheeaall,,  rreeccoonnssttrruucctt  aanndd  ddeevveelloopp  SSoouutthh  AAffrriiccaa  wwiillll  ssuurreellyy  ffaaiill

iiff  wwee  ddoo  nnoott  aabbssoolluutteellyy  ccoommmmiitt  oouurrsseellvveess  ttoo  tthhee  wweellllbbeeiinngg  ooff  oouurr  cchhiillddrreenn  aass  tthhee  hhiigghheesstt  pprriioorriittyy..

TThhee  UUnniitteedd  NNaattiioonnss  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  pprroovviiddeess  tthhee  mmoosstt  ccoommpprreehheennssiivvee  ffrraammeewwoorrkk  ffoorr  eennssuurriinngg  aa  cchhiilldd''ss  rriigghhtt  ttoo

ssuurrvviivvaall,,  pprrootteeccttiioonn,,  ddeevveellooppmmeenntt  aanndd  ppaarrttiicciippaattiioonn..    AAss  aa  ssiiggnnaattoorryy  ooff  tthhiiss  CCoonnvveennttiioonn,,  SSoouutthh  AAffrriiccaa  ccuurrrreennttllyy  hhaass  aa  mmoorraall  oobblliiggaattiioonn

ttoo  iimmpplleemmeenntt  iittss  pprriinncciipplleess..''

AAtt  pprreesseenntt,,  tthheerree  aarree  aatt  lleeaasstt  7799  nnaattiioonnaall  ccoonnssttiittuuttiioonnss  ccoonnttaaiinniinngg  pprroovviissiioonnss

ddeeaalliinngg  eexxpplliicciittllyy  wwiitthh  tthhee  rriigghhttss  ooff  cchhiillddrreenn..    TThhee  iinncclluussiioonn  ooff  ssuucchh  pprroovviissiioonnss  iiss

aann  aacckknnoowwlleeddggeemmeenntt  tthhaatt  cchhiillddrreenn  aass  aa  ggrroouupp  hhaavvee  cceerrttaaiinn  rriigghhttss  aanndd  nneeeeddss  wwhhiicchh  aarree  uunniiqquuee  ttoo  cchhiillddrreenn..    TThhee  pphheennoommeennaall

aacccceeppttaannccee  ooff  tthhee  CCoonnvveennttiioonn,,  ((rraattiiffiieedd  bbyy  117711  ccoouunnttrriieess,,  oorr  nneeaarrllyy  9900%%  ooff  tthhee  wwoorrlldd''ss  ccoouunnttrriieess  ssiinnccee  11998899)),,  aallssoo  iinnddiiccaatteess  tthhaatt  tthhee

ggoovveerrnnmmeennttss  ooff  tthhee  wwoorrlldd  hhaavvee  rreeccooggnniizzeedd  tthhaatt  cchhiillddrreenn  hhaavvee  ssppeecciiaall  rriigghhttss  aanndd  nneeeeddss..

AAss  uunneennffrraanncchhiisseedd  aanndd  vvuullnneerraabbllee  mmeemmbbeerrss  ooff  ssoocciieettyy,,  cchhiillddrreenn  sshhoouulldd  hhaavvee  cclleeaarr  ccoonnssttiittuuttiioonnaall  ssaaffeegguuaarrddss  wwhhiicchh  wwiillll  pprrootteecctt  tthheeiirr

iinntteerreesstt  aanndd  nneeeeddss..    WWee  hhaavvee  sseeeenn  ttiimmee  aanndd  ttiimmee  aaggaaiinn  tthhaatt  tthhee  nneeeeddss  ooff  cchhiillddrreenn  aarree  iiggnnoorreedd,,  mmiissuunnddeerrssttoooodd,,  ttrraaddeedd  ooffff  iinn  ppoolliittiiccaall

nneeggoottiiaattiioonnss  aanndd  ootthheerrwwiissee  ffoorrggootttteenn  iinn  tthhee  ffoorrmmuullaattiioonn  ooff  lleeggiissllaattiioonn  aanndd  ppoolliiccyy..
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IInn  oorrddeerr  ttoo  gguuaarraanntteeee  tthhaatt  tthhee  SSttaattee''ss  lleeggiissllaattiivvee  aanndd  ppoolliiccyy  ddeecciissiioonnss  aarree  mmaaddee  iinn  tthhee  bbeesstt  iinntteerreessttss  ooff  tthhee  cchhiilldd,,  iitt  iiss  nneecceessssaarryy  ttoo  iinncclluuddee

aa  ccoommpprreehheennssiivvee  sseeccttiioonn  oonn  tthhee  rriigghhttss  ooff  tthhee  cchhiilldd  iinn  tthhee  ffiinnaall  ccoonnssttiittuuttiioonn  sseettttiinngg  mmiinniimmuumm  ssttaannddaarrddss  ffoorr  tthhee  ssuurrvviivvaall,,  pprrootteeccttiioonn,,

ddeevveellooppmmeenntt  aanndd  ppaarrttiicciippaattiioonn  ooff  oouurr  cchhiillddrreenn..

WWhhyy  cchhiillddrreenn  sshhoouulldd  hhaavvee  ssoocciiooeeccoonnoommiicc  rriigghhttss  iinn  tthhee  ffiinnaall

ccoonnssttiittuuttiioonn

TThhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  rreeaaffffiirrmmss  iinn  tthhee  PPrreeaammbbllee  tthhaatt  ""tthhee  cchhiilldd,,  bbyy  rreeaassoonn  ooff  hhiiss  oorr  hheerr  pphhyyssiiccaall  aanndd  mmeennttaall

iimmmmaattuurriittyy,,  nneeeeddss  ssppeecciiaall  ssaaffeegguuaarrddss  aanndd  ccaarree,,  iinncclluuddiinngg  aapppprroopprriiaattee  lleeggaall  pprrootteeccttiioonn,,  bbeeffoorree  aass  wweellll  aass  aafftteerr  bbiirrtthh..  ,,33

WWhhiillee  aallll  ppeerrssoonnss  nneeeedd  wwhhaatt  hhaass  bbeeeenn  tteerrmmeedd  ""ssoocciiooeeccoonnoommiicc  rriigghhttss""  ssuucchh  aass  tthhee  rriigghhtt  ttoo  nnuuttrriittiioonn,,  hhoouussiinngg,,  hheeaalltthh  ccaarree,,  eettcc,,  cchhiillddrreenn

aarree  ppaarrttiiccuullaarrllyy  vvuullnneerraabbllee  aanndd  iinn  nneeeedd  ooff  tthhee  ccaarree  aanndd  aassssiissttaannccee  wwhhiicchh  wwiillll  hheellpp  tthheemm  ttoo  ggrrooww  aanndd  ddeevveelloopp,,  rreeggaarrddlleessss  ooff  tthheeiirr

ffiinnaanncciiaall  oorr  ssoocciiaall  ssttaattuuss..    IInn  ssiittuuaattiioonnss  wwhheerree  tthhee  ppaarreennttss  ooff  aa  cchhiilldd  aarree  uunnaabbllee  ttoo  pprroovviiddee  tthhee  bbaassiicc  nneecceessssiittiieess  ooff  lliiffee,,  tthhee  SSttaattee  mmuusstt

sstteepp  iinn  aanndd  eennssuurree  tthhaatt  tthhee  cchhiilldd  hhaass  aa  ssttaannddaarrdd  ooff  lliivviinngg  aaddeeqquuaattee  ffoorr  hhiiss//hheerr  ggrroowwtthh  aanndd  ddeevveellooppmmeenntt..

TThhuuss  iitt  iiss  iimmppeerraattiivvee  tthhaatt  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  bbaassiicc  ssoocciiooeeccoonnoommiicc  rriigghhttss  iiss  pprrootteecctteedd  iinn  tthhee  ffiinnaall  ccoonnssttiittuuttiioonn..    SSeeccttiioonn  3300  ooff  tthhee  IInntteerriimm

CCoonnssttiittuuttiioonn  hhaass  sseett  tthhiiss  pprreecceeddeenntt  bbyy  eennttrreenncchhiinngg  tthhee  cchhiilldd’’ss  rriigghhtt  ttoo  bbaassiicc  nnuuttrriittiioonn,,  hheeaalltthh  aanndd  ssoocciiaall  sseerrvviicceess..    WWee  ssttrroonnggllyy  aaddvvooccaattee

tthhaatt  tthhiiss  llaanngguuaaggee  rreemmaaiinn  iinn  tthhee  ffiinnaall  ccoonnssttiittuuttiioonn..    IInn  aaddddiittiioonn,,  wwee  aaddvvooccaattee  tthhaatt  tthhee  cchhiilldd’’ss  rriigghhtt  ttoo  ssoocciiaall  sseeccuurriittyy,,  sshheelltteerr,,  ssaaffeettyy,,

eeaarrllyy  cchhiillddhhoooodd  ddeevveellooppmmeenntt  aanndd  ffrreeee  aanndd  ccoommppuullssoorryy  pprriimmaarryy  aanndd  sseeccoonnddaarryy  eedduuccaattiioonn  bbee  aaddddeedd  ttoo  tthhee  ffiinnaall  ccoonnssttiittuuttiioonn..

PPrrooppoosseedd  tteexxtt  oonn  tthhee  rriigghhttss  ooff  tthhee  cchhiilldd  iinn  tthhee  ffiinnaall  ccoonnssttiittuuttiioonn

PPlleeaassee  nnoottee  tthhaatt  tthhee  tteexxtt  iinn  iittaalliiccss  rreepprreesseennttss  oouurr  rreeccoommmmeennddaattiioonnss  ffoorr  aaddddiittiioonn..

WWee  aaddvvooccaattee  tthhaatt  tthhee  eexxiissttiinngg  llaanngguuaaggee  sshhoouulldd  rreemmaaiinn  aass  iiss..

((11)) EEvveerryy  cchhiilldd  sshhaallll  hhaavvee  tthhee  rriigghhtt--

((aa)) ttoo  aa  nnaammee  aanndd  nnaattiioonnaalliittyy  aass  ffrroomm  bbiirrtthh;;

((bb))        ttoo  ffaammiillyy  lliiffee;;
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((cc)) ttoo  ssoocciiaall  sseeccuurriittyy,,  sshheelltteerr,,  ssaaffeettyy,,  eeaarrllyy  cchhiillddhhoooodd  ddeevveellooppmmeenntt,,  bbaassiicc  nnuuttrriittiioonn  aanndd  bbaassiicc  hheeaalltthh  aanndd  ssoocciiaall  sseerrvviicceess;;

((dd)) ttoo  ffrreeee  aanndd  ccoommppuullssoorryy  pprriimmaarryy  aanndd  sseeccoonnddaarryy  eedduuccaattiioonn;;

((ee)) ttoo  bbee  pprrootteecctteedd  ffrroomm  aallll  ffoorrmmss  ooff  nneegglleecctt  aanndd  aabbuussee;;

((ff)) ttoo  bbee  pprrootteecctteedd  ffrroomm  pprreemmaattuurree  eemmppllooyymmeenntt  aanndd  ffrroomm  eexxppllooiittaattiivvee  llaabboouurr  pprraaccttiisseess  aanndd  ffrroomm  bbeeiinngg  rreeqquuiirreedd  oorr  ppeerrmmiitttteedd  ttoo

ppeerrffoorrmm  wwoorrkk  wwhhiicchh  iiss  hhaazzaarrddoouuss  oorr  hhaarrmmffuull  ttoo  hhiiss  oorr  hheerr  eedduuccaattiioonn,,  hheeaalltthh  oorr  wweellllbbeeiinngg;;  aanndd

((gg)) ttoo  bbee  pprroovviiddeedd  wwiitthh  aauuttoommaattiicc  lleeggaall  rreepprreesseennttaattiioonn  bbyy  tthhee  SSttaattee  iinn  aallll  cciivviill  aanndd  ccrriimmiinnaall  mmaatttteerrss  aaffffeeccttiinngg  tthhee  cchhiilldd..

((22)) EEvveerryy  cchhiilldd  sshhaallll,,  iinn  aaddddiittiioonn  ttoo  tthhee  rriigghhttss  wwhhiicchh  hhee  oorr  sshhee  hhaass  iinn  tteerrmmss  ooff  sseeccttiioonn  2255,,  hhaavvee  tthhee  rriigghhtt  ttoo  bbee  ddiivveerrtteedd,,  wwhheenneevveerr

aapppprroopprriiaattee  aanndd   ddeessiirraabbllee,,  bbyy  uussiinngg  mmeeaassuurreess  wwhhiicchh  ddoo  nnoott  rreessoorrtt  ttoo  lluuddiicciiaall  pprroocceeeeddiinnggss  oorr  rreessiiddeennttiiaall  ccaarree,,  pprroovviiddiinngg  tthhaatt

hhuummaann  rriigghhttss  aanndd  lleeggaall  ssaaffeegguuaarrddss  aarree  ffuullllyy  rreessppeecctteedd..    WWhheenn  aa  cchhiilldd  iiss  ddeettaaiinneedd,,  ssuucchh  cchhiilldd  sshhaallll  hhaavvee  tthhee  rriigghhtt--

((aa)) ttoo  bbee  ddeettaaiinneedd  uunnddeerr  ccoonnddiittiioonnss  aanndd  ttoo  bbee  ttrreeaatteedd  iinn  aa  mmaannnneerr  tthhaatt  ttaakkeess  aaccccoouunntt  ooff  hhiiss  oorr  hheerr  aaggee,,  hhuummaann  ddiiggnniittyy  aanndd

ddeevveellooppmmeennttaall  nneeeeddss,,  aanndd  sshhaallll  bbee  aaiimmeedd  aatt  tthhee  rreeiinntteeggrraattiioonn  ooff  tthhee  cchhiilldd  iinnttoo  ssoocciieettyy;;

((bb)) ttoo  bbee  ggrroouuppeedd  aaccccoorrddiinngg  ttoo  aaggee  aanndd  sseexx  aanndd  ttoo  bbee  ddeettaaiinneedd  sseeppaarraatteellyy  ffrroomm  ppeerrssoonnss  oovveerr  tthhee  aaggee  ooff  eeiigghhtteeeenn  yyeeaarrss..

((33)) IInn  aallll  mmaatttteerrss  ccoonncceerrnniinngg  aa  cchhiilldd,,  hhiiss  oorr  hheerr  bbeesstt  iinntteerreesstt  sshhaallll  bbee  ppaarraammoouunntt..  AA  cchhiilldd  wwhhoo  iiss  ccaappaabbllee  oo  ff  ffoorrmmiinngg  hhiiss  oorr  hheerr  oowwnn

vviieewwss  sshhaallll  hhaavvee  tthhee  rriigghhtt  ttoo  eexxpprreessss  tthhoossee  vviieewwss  ffrreeeellyy  iinn  aallll  mmaatttteerrss  aaffffeeccttiinngg  tthhee  cchhiilldd,,  wwiitthh  ssuucchh  vviieewwss  bbeeiinngg  ggiivveenn  dduuee

wweeiigghhtt  iinn  aaccccoorrddaannccee  wwiitthh  tthhee  aaggee  aanndd  mmaattuurriittyy  ooff  tthhee  cchhiilldd..

((44)) EEvveerryy  cchhiilldd  sshhaallll  hhaavvee  tthhee  rriigghhtt  ttoo  ssuurrvviivvaall,,  pprrootteeccttiioonn,,  ddeevveellooppmmeenntt  aanndd   ppaarrttiicciippaattiioonn  wwiitthh  tthhee  ffuullll  ssuuppppoorrtt  ooff  tthhee  SSttaattee..

((55)) FFoorr  tthhee  ppuurrppoosseess  ooff  tthhiiss  sseeccttiioonn  aa  cchhiilldd  sshhaallll  mmeeaann  aa  ppeerrssoonn  uunnddeerr  tthhee  aaggee  ooff  1188  yyeeaarrss..

((11  ))  ((bb))        TThhee  rriigghhtt  ttoo  ffaammiillyy  lliiffee
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WWee  hhaavvee  eexxppaannddeedd  tthhee  llaanngguuaaggee  ooff  tthhee  cchhiilldd’’ss  rriigghhtt  ttoo  ppaarreennttaall  ccaarree  iinn  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  ttoo  tthhee  bbrrooaaddeerr  rriigghhtt  ttoo  ffaammiillyy  lliiffee..

FFiirrssttllyy,,  iitt  wwoouulldd  ccrreeaattee  aa  dduuttyy  oonn  tthhee  SSttaattee  ttoo  pprroovviiddee  aalltteerrnnaattiivvee  ccaarree  aarrrraannggeemmeennttss  ssuucchh  aass  ffoosstteerr  ccaarree,,  ccoommmmuunniittyy  ccaarree  sshheelltteerrss  aanndd

aarrrraannggeemmeennttss  wwiitthh  eexxtteennddeedd  ffaammiillyy  mmeemmbbeerrss  ffoorr  cchhiillddrreenn  iinn  eessppeecciiaallllyy  ddiiffffiiccuulltt  cciirrccuummssttaanncceess,,  ssuucchh  aass  cchhiillddrreenn  iinn  ddeetteennttiioonn,,  cchhiillddrreenn

lliivviinngg  aanndd  wwoorrkkiinngg  oonn  tthhee  ssttrreeeett..    TThheessee  cchhiillddrreenn  ccuurrrreennttllyy  lliivvee  iinn  eennvviirroonnmmeennttss  wwiitthh  nnoo  rreesseemmbbllaannccee  ttoo  ffaammiillyy  lliiffee  aanndd  aarree  ssuuffffeerriinngg

ffrroomm  aa  llaacckk  ooff  lloovvee,,  uunnddeerrssttaannddiinngg,,  bbaassiicc  ccaarree  aanndd  hhaappppiinneessss  wwhhiicchh  oonnee  aassssoocciiaatteess  wwiitthh  ffaammiillyy  lliiffee..

SSeeccoonnddllyy,,  tthhee  rriigghhtt  ttoo  ffaammiillyy  lliiffee  pprroovviiddeess  ggrreeaatteerr  rreeccooggnniittiioonn  ooff  tthhee  rroollee  ooff  tthhee  eexxtteennddeedd  ffaammiillyy  iinn

ccaarriinngg  ffoorr  cchhiillddrreenn  iinn  SSoouutthh  AAffrriiccaa  aanndd  tthhee  nneeeedd  ttoo  pprreesseerrvvee  tthhee  ffaammiillyy  uunniitt..''  FFoorr  eexxaammppllee,,  iinn  tthhee  ccaassee  ooff

aa  nnuummbbeerr  ooff  ssiibblliinnggss  wwhhoo  aarree  uunnaabbllee  ttoo  lliivvee  wwiitthh  tthheeiirr  ppaarreennttss,,  tthhee  SSttaattee  wwoouulldd  bbee  oobblliiggaatteedd  ttoo  ffiinndd

aalltteerrnnaattiivvee  ffaammiillyy  eennvviirroonnmmeennttss  wwhhiicchh  wwoouulldd  kkeeeepp  tthhee  cchhiillddrreenn  ttooggeetthheerr  aanndd  pprreesseerrvvee  tthheeiirr  ffaammiillyy  lliiffee,,

rraatthheerr  tthhaann  sseeppaarraattiinngg  tthhee  cchhiillddrreenn..55

((11))  ((cc)) TThhee  rriigghhtt  ttoo  ssoocciiaall  sseeccuurriittyy,,  sshheelltteerr,,  ssaaffeettyy  aanndd  eeaarrllyy  cchhiillddhhoooodd  ddeevveellooppmmeenntt

WWhhiillee  tthhee  CCoonnvveennttiioonn  rreeccooggnniizzeess  iinn  AArrttiiccllee  11''88  tthhaatt  bbootthh  ppaarreennttss  hhaavvee  tthhee  ccoommmmoonn  pprriimmaarryy  rreessppoonnssiibbiilliittyy  ffoorr  tthhee  uuppbbrriinnggiinngg  aanndd

ddeevveellooppmmeenntt  ooff  tthhee  cchhiilldd  aanndd  ttoo  sseeccuurree  wwiitthhiinn  tthheeiirr  aabbiilliittiieess  aanndd  ffiinnaanncciiaall  ccaappaacciittiieess  tthhee  ccoonnddiittiioonnss  ooff  lliivviinngg  nneecceessssaarryy  ffoorr  tthhee  cchhiilldd''ss

ddeevveellooppmmeenntt,,  tthhee  CCoonnvveennttiioonn  pprroovviiddeess  iinn  AArrttiicclleess  2266  aanndd  2277  tthhaatt  aa  cchhiilldd  mmaayy  nneeeedd  ssoocciiaall  sseeccuurriittyy  ffrroomm  tthhee  SSttaattee  wwhheenn  tthhee  ppaarreennttss  ooff

tthhaatt  cchhiilldd  aarree  uunnaabbllee  ttoo  ffuullffiill  hhiiss//hheerr  bbaassiicc  nneeeeddss..    CChhiillddrreenn  aallssoo  nneeeedd  sshheelltteerr  aannddssaaffeettyy  aanndd  iitt  iiss  tthhee  dduuttyy  ooff  tthhee  SSttaattee  ttoo  mmaakkee  ssuurree  tthhaatt

aallll  cchhiillddrreenn  aarree  ccaarreedd  ffoorr  aanndd  pprrootteecctteedd  bbyy  tthhee  SSttaattee  wwhheenn  tthheeiirr  ppaarreennttss  aarree  uunnaabbllee  ttoo  ddoo  ssoo..    TThhee  rriigghhtt  ttoo  sshheelltteerr  aanndd  ssaaffeettyy  aarree

ppaarrttiiccuullaarrllyy  iimmppoorrttaanntt  ffoorr  tthhee  hhoommeelleessss  cchhiillddrreenn  ooff  SSoouutthh  AAffrriiccaa,,  wwhhoo  ccuurrrreennttllyy  hhaavvee  nneeiitthheerr..

EEaarrllyy  cchhiillddhhoooodd  ddeevveellooppmmeenntt  iiss  aa  vveerryy  iimmppoorrttaanntt  nneeeedd  ffoorr  cchhiillddrreenn  aass  wweellll  aass  iitt  eennccoommppaasssseess  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  ssttiimmuullaattiioonn,,  eedduuccaattiioonn,,

ppllaayy,,  hheeaalltthh  aanndd  nnuuttrriittiioonn  wwiitthhiinn  tthhee  ccoonntteexxtt  ooff  tthhee  ffaammiillyy  uunniitt..""  TThhee  SSttaattee  hhaass  aa  dduuttyy  ttoo  pprroovviiddee  ttrraaiinniinngg,,  sseerrvviicceess  aanndd  ffaacciilliittiieess  ffoorr

eeaarrllyy  cchhiillddhhoooodd  ddeevveellooppmmeenntt..    AAss  ssttaatteedd  bbyy  UUNNIICCEEFF  iinn  11999900:: ""GGoooodd  hheeaalltthh,,  nnuuttrriittiioonn  aanndd  ccrreeaattiivvee  ssttiimmuullaattiioonn  dduurriinngg  cchhiillddhhoooodd  aarree

kkeeyy  ddeetteerrmmiinnaannttss  ooff  sscchhooooll  pprrooggrreessss,,  ssoocciiaall  rreessppoonnssiivveenneessss  aanndd  eeccoonnoommiicc  pprroodduuccttiivviittyy””..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

((11))  ((dd)) TThhee  rriigghhtt  ttoo  ffrreeee  aanndd  ccoommppuullssoorryy  pprriimmaarryy  aanndd  sseeccoonnddaarryy  eedduuccaattiioonn

AArrgguuaabbllyy  tthhee  mmoosstt  iimmppoorrttaanntt  rriigghhtt  ffoorr  cchhiillddrreenn  iinn  eennssuurriinngg  tthheeiirr  ssuurrvviivvaall,,  pprrootteeccttiioonn  aanndd  ddeevveellooppmmeenntt  iiss  tthhee  rriigghhtt  ttoo  ffrreeee  aanndd

ccoommppuullssoorryy  eedduuccaattiioonn..    AAss  ssuucchh,,  iitt  iiss  aapppprroopprriiaattee  ttoo  eennttrreenncchh  tthhiiss  rriigghhtt  iinn  tthhee  sseeccttiioonn  oonn  cchhiillddrreenn  ssppeecciiffiiccaallllyy..    IInn  ccaalllliinngg  ffoorr  tthhee

llaanngguuaaggee  ''ffrreeee  aanndd  ccoommppuullssoorryy"",,  wwee  ddeeffiinnee  tthheessee  tteerrmmss  iinn  tthhee  ffoolllloowwiinngg  wwaayy::  ''FFrreeee""  mmeeaanniinngg  tthhaatt  iitt  iiss  tthhee  rreessppoonnssiibbiilliittyy  ooff  tthhee  SSttaattee  ttoo

ppaayy  ffoorr  tthhee  eedduuccaattiioonn  ooff  iittss  cchhiillddrreenn  aanndd  ""ccoommppuullssoorryy""  mmeeaanniinngg  tthhaatt  eevveerryy  cchhiilldd  wwiillll  bbee  eexxppeecctteedd  ttoo  aatttteenndd  sscchhooooll  iinn  oorrddeerr  ttoo  rreecceeiivvee

tthhee  bbaassiicc  eedduuccaattiioonn  nneecceessssaarryy  ffoorr  tthhee  cchhiilldd  ttoo  ddeevveelloopp  iinnttoo  aann  aadduulltt..

CCoommppuullssoorryy  eedduuccaattiioonn  wwiillll  ffoorrccee  tthhee  SSttaattee  ttoo  ttaakkee  ggrreeaatteerr  nnoottiiccee  ooff  wwhheerree  cchhiillddrreenn  aarree  pphhyyssiiccaallllyy  llooccaatteedd  dduurriinngg  sscchhooooll  hhoouurrss  wwhhiicchh

wwiillll  lliimmiitt  tthhee  aabbiilliittyy  ooff  ppeerrssoonnss  ttoo  eexxppllooiitt  cchhiillddrreenn  aass  llaabboouurreerrss,,  cchhiilldd  pprroossttiittuutteess  oorr  ootthheerr  ffoorrmmss  ooff  eexxppllooiittaattiioonn..

BBootthh  pprriimmaarryy  aanndd  sseeccoonnddaarryy  eedduuccaattiioonn  aarree  mmeennttiioonneedd  aass  iitt  iiss  iimmppoorrttaanntt  ttoo  pprroovviiddee  aa  cchhiilldd  wwiitthh  aa  lleevveell  ooff  eedduuccaattiioonn  wwhhiicchh  wwiillll  eennaabbllee

tthhee  cchhiilldd  ttoo  ttaakkee  ccaarree  ooff  hhiimm//hheerrsseellff  aanndd  ttoo  ppaarrttiicciippaattee  mmeeaanniinnggffuullllyy  iinn  ssoocciieettyy..    FFeeww  wwiillll  aarrgguuee  ssuucccceessssffuullllyy  tthhaatt  aa  cchhiilldd  hhaass  rreeaacchheedd

ssuucchh  aa  lleevveell  aafftteerr  tthhee  ccoommpplleettiioonn  ooff  pprriimmaarryy  sscchhooooll..

((11))  ((ee)) TThhee  rriigghhtt  ttoo  bbee  pprrootteecctteedd  ffrroomm  aallll  ffoorrmmss  ooff  aabbuussee  aanndd  nneegglleecctt

TThhee  llaanngguuaaggee  ooff  pprrootteeccttiioonn  ffrroomm  aallll  ffoorrmmss  ooff  aabbuussee  aanndd  nneegglleecctt  wwaass  aaddddeedd  ssoo  aass  ttoo  ppllaaccee  aa  ggrreeaatteerr  dduuttyy  oonn  tthhee  SSttaattee  ttoo  eessttaabblliisshh

eeffffeeccttiivvee  cchhiilldd  PPrrootteeccttiioonn  ssyysstteemmss,,  aanndd  ttoo  eexxppaanndd  tthhee  ppoossssiibbllee  iinntteerrpprreettaattiioonnss  ooff  wwhhaatt  ccoonnssttiittuutteess  aabbuussee  aanndd  nneegglleecctt  aaggaaiinnsstt  cchhiillddrreenn..

((11))  ((ff))      TThhee  rriigghhtt  ttoo  bbee  pprrootteecctteedd  ffrroomm  pprreemmaattuurree  eemmppllooyymmeenntt

WWoorrllddwwiiddee,,  tthhee  eeffffeeccttiivvee  eennffoorrcceemmeenntt  ooff  mmiinniimmuumm  aaggee  lleeggiissllaattiioonn  iiss  ccoonnssiiddeerreedd  ttoo



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

bbee  tthhee  ffrroonntt  lliinnee  ddeeffeennccee  aaggaaiinnsstt  tthhee  eexxppllooiittaattiioonn  ooff  cchhiillddrreenn  ffoorr  tthheeiirr  llaabboouurr..    FFoorr

eexxaammppllee,,  tthhee  IInnddiiaann  CCoonnssttiittuuttiioonn  ssppeecciiffiiccaallllyy  pprroohhiibbiittss  tthhee  eemmppllooyymmeenntt  ooff  ppeerrssoonnss

uunnddeerr  tthhee  aaggee  ooff  1144..

WWee  aaddvvooccaattee  tthhaatt  tthhee  llaanngguuaaggee  ooff  ""pprreemmaattuurree  eemmppllooyymmeenntt""  wwiillll  sseerrvvee  ttoo  ppllaaccee  aa  dduuttyy  oonn  tthhee  SSttaattee  ttoo

mmaaiinnttaaiinn  ccuurrrreenntt  lleeggiissllaattiioonn  eessttaabblliisshhiinngg  aa  mmiinniimmuumm  aaggee  ooff  eemmppllooyymmeenntt  aatt  1155  aanndd  ttoo  ssttrriiccttllyy  eennffoorrccee

ssuucchh  lleeggiissllaattiioonn  iinn  tthhee  ffaaccee  ooff  ppoowweerrffuull  lloobbbbyyiinngg,,  ppaarrttiiccuullaarrllyy  ffrroomm  tthhee  ffaarrmm  iinndduussttrryy  iinn  SSoouutthh  AAffrriiccaa..

TThhee  llaanngguuaaggee  ooff  ''ttoo  bbee  pprrootteecctteedd""  aaggaaiinn  ppllaacceess  aa  ggrreeaatteerr  dduuttyy  oonn  tthhee  SSttaattee  ttoo  eessttaabblliisshh  eeffffeeccttiivvee

mmeecchhaanniissmmss  ttoo  eenndd  eexxppllooiittaattiivvee  aanndd  pprreemmaattuurree  cchhiilldd  llaabboouurr..

((11  ))  ((99))    TThhee  rriigghhtt  ttoo  bbee  pprroovviiddeedd  wwiitthh  aauuttoommaattiicc  lleeggaall  rreepprreesseennttaattiioonn  bbyy

tthhee  SSttaattee  iinn  aallll  cciivviill  aanndd  ccrriimmiinnaall  mmaatttteerrss  aaffffeeccttiinngg  tthhee  cchhiilldd

CChhiillddrreenn  wwiitthhoouutt  lleeggaall  rreepprreesseennttaattiioonn  aarree  ppaarrttiiccuullaarrllyy  vvuullnneerraabbllee  iinn  tthhee  ccoouurrttss  aanndd  jjuuddiicciiaall  ssyysstteemm..    TThheeyy  aarree  ddeettaaiinneedd  uunnnneecceessssaarriillyy  iinn

pprriissoonnss  aanndd  ppoolliiccee  cceellllss  aass  nnoo  oonnee  iiss  ddeeffeennddiinngg  tthheeiirr  iinntteerreessttss..    TThheeyy  aarree  mmoorree  lliikkeellyy  ttoo  bbee  ccoonnvviicctteedd,,  ttoo  sseerrvvee  lloonnggeerr  sseenntteenncceess  iinn

pprriissoonn,,  ssuuffffeerriinngg  ffrroomm  sseexxuuaall  eexxppllooiittaattiioonn  aanndd  ootthheerr  ddaammaaggiinngg  ccoonnddiittiioonnss  wwhhiillee  iinn  ddeetteennttiioonn..''

CChhiillddrreenn  iinn  cciivviill  pprroocceeeeddiinnggss  aarree  aallssoo  iinn  nneeeedd  ooff  lleeggaall  rreepprreesseennttaattiioonn  ttoo  pprrootteecctt  tthheeiirr  iinntteerreessttss  iinn  ddiiffffiiccuulltt  iissssuueess  ooff  ccuussttooddyy  ssuucchh  aass

wwhheetthheerr  aa  cchhiilldd  sshhoouulldd  rreemmaaiinn  wwiitthh  ffoosstteerr  ppaarreennttss,,  mmoovvee  ttoo  aa  cchhiillddrreenn''ss  hhoommee,,  oorr  rreettuurrnn  ttoo  lliivvee  wwiitthh  bbiioollooggiiccaall  ppaarreennttss..''

TThhee  IInntteerriimm  CCoonnssttiittuuttiioonn  mmaakkeess  rreeffeerreennccee  ttoo  tthhee  rriigghhtt  ttoo  lleeggaall  rreepprreesseennttaattiioonn  aatt  tthhee  eexxppeennssee  ooff  tthhee  SSttaattee  ffoorr  ddeettaaiinneedd  aanndd  aaccccuusseedd

ppeerrssoonnss  iinn  ccaasseess  wwhheerree  ssuubbssttaannttiiaall  iinnjjuussttiiccee  wwoouulldd  ootthheerrwwiissee  ooccccuurr..""  TThhiiss  ccoonnddiittiioonnaall  rriigghhtt,,  mmoosstt  lliikkeellyy  ddrraafftteedd  iinn  ffeeaarr  ooff  ffiinnaanncciiaall

iimmpplliiccaattiioonnss,,  sshhoouulldd  bbee  sseett  aassiiddee  iinn  ffaavvoouurr  ooff  aann  aauuttoommaattiicc  rriigghhtt  ttoo  lleeggaall  rreepprreesseennttaattiioonn  aatt  tthhee  eexxppeennssee  ooff  tthhee  SSttaattee  iinn  aallll  ccaasseess  iinnvvoollvviinngg

cchhiillddrreenn..    TThhee  rriigghhtt  ooff  cchhiillddrreenn  ttoo  lleeggaall  rreepprreesseennttaattiioonn  hhaass  bbeeeenn  aacccceepptteedd  wwoorrllddwwiiddee..""

((22)) TThhee  rriigghhtt  ttoo  bbee  ddiivveerrtteedd  ffrroomm  jjuuddiicciiaall  pprroocceeeeddiinnggss  aanndd  rreessiiddeennttiiaall  ccaarree



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

IInn  kkeeeeppiinngg  wwiitthh  tthhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhtt  ooff  tthhee  CChhiilldd,,  tthhee  BBeeiijjiinngg  RRuulleess  ((UUNN  SSttaannddaarrdd  MMiinniimmuumm

RRuulleess  ffoorr  tthhee  AAddmmiinniissttrraattiioonn  ooff  JJuuvveenniillee  JJuussttiiccee))  aanndd  tthhee  UUNN  RRuulleess  ffoorr  tthhee  PPrrootteeccttiioonn  ooff  JJuuvveenniilleess

DDeepprriivveedd  ooff  TThheeiirr  LLiibbeerrttyy,,  wwee  aaddvvooccaattee  tthhaatt  cchhiillddrreenn  iinn  ccoonnfflliicctt  wwiitthh  tthhee  llaaww  bbee  ddiivveerrtteedd  aawwaayy  ffrroomm  tthhee

ffoorrmmaall  ccrriimmiinnaall  jjuussttiiccee  ssyysstteemm  wwhheenneevveerr  ppoossssiibbllee..    TThhiiss  iiss  rreeccooggnniizzeedd  tthhrroouugghhoouutt  tthhee  wwoorrlldd  aass

nneecceessssaarryy  ttoo  aavvooiidd  tthhee  ssttiiggmmaattiizzaattiioonn  ooff  cchhiillddrreenn  aanndd  ttoo  pprroommoottee  aaccccoouunnttaabbiilliittyy  aanndd  rreehhaabbiilliittaattiioonn  ffoorr

yyoouunngg  ppeerrssoonnss  iinn  aa  mmoorree  cchhiilldd  ffrriieennddllyy  mmaannnneerr..    CCoommmmuunniittyy//ffaammiillyy  ccoonnffeerreenncceess,,  ccoommmmuunniittyy  sseerrvviiccee

aanndd  vviiccttiimm  ccoommppeennssaattiioonn  pprrooggrraammmmeess  aarree  jjuusstt  aa  ffeeww  eexxaammpplleess  ooff  hhooww  cchhiillddrreenn  ccaann  bbee  hheelldd  aaccccoouunnttaabbllee

ffoorr  tthheeiirr  aaccttiioonnss  wwhhiillee  aavvooiiddiinngg  ttrraaddiittiioonnaall  ccrriimmiinnaall  pprroocceeeeddiinnggss  aanndd  tthhee  hhaarrsshh  eeffffeecctt  tthheeyy  hhaavvee  oonn  tthhee

ddeevveellooppmmeenntt  ooff  tthhee  cchhiilldd..

TThhee  iinntteerrnnaattiioonnaall  hhuummaann  rriigghhttss  ddooccuummeennttss  mmeennttiioonneedd  aabboovvee  aallssoo  ccaallll  ffoorr  tthhee  lleeaasstt  ppoossssiibbllee  uussee  ooff  iinnssttiittuuttiioonnaalliizzaattiioonn  oorr  rreessiiddeennttiiaall  ccaarree

ffoorr  cchhiillddrreenn..    CChhiillddrreenn  wwhhoo  aarree  uunnaabbllee  ttoo  rreemmaaiinn  wwiitthhiinn  tthheeiirr  iimmmmeeddiiaattee  ffaammiillyy  sshhoouulldd  bbee  ccaarreedd  ffoorr  bbyy  eexxtteennddeedd  ffaammiillyy,,  ffoosstteerr  ccaarree  aanndd

ccoommmmuunniittyy  sshheelltteerrss,,  rraatthheerr  tthhaann  ppllaacceedd  iinn  rreessiiddeennttiiaall  ccaarree..    TThheessee  aalltteerrnnaattiivvee  ccaarree  aarrrraannggeemmeennttss  pprroovviiddee  tthhee  cchhiilldd  wwiitthh  aa  mmoorree  ffaammiillyy--

lliikkee  eennvviirroonnmmeenntt  iinn  wwhhiicchh  ttoo  ddeevveelloopp..

((22))  ((aa)) TThhee  rriigghhtt  ttoo  bbee  ddeettaaiinneedd  uunnddeerr  ccoonnddiittiioonnss  aanndd  ttoo  bbee  ttrreeaatteedd  iinn  aa  mmaannnneerr  tthhaatt

ttaakkeess  aaccccoouunntt  ooff  hhiiss  oorr  hheerr  aaggee,,  hhuummaann  ddiiggnniittyy  aanndd  ddeevveellooppmmeennttaall  nneeeeddss,,

aanndd  sshhaallll  bbee  aaiimmeedd  aatt  tthhee  rreeiinntteeggrraattiioonn  ooff  tthhee  cchhiilldd  iinnttoo  ssoocciieettyy;;

((bb)) TThhee  rriigghhtt  ttoo  bbee  ggrroouuppeedd  aaccccoorrddiinngg  ttoo  aaggee  aanndd  sseexx  aanndd  ttoo  bbee  ddeettaaiinneedd

sseeppaarraatteellyy  ffrroomm  ppeerrssoonnss  oovveerr  tthhee  aaggee  ooff  eeiigghhtteeeenn  yyeeaarrss..

IItt  iiss  eesssseennttiiaall  tthhaatt  bbootthh  cchhiillddrreenn  iinn  ccoonnfflliicctt  wwiitthh  tthhee  llaaww  aanndd  cchhiillddrreenn  iinn  rreessiiddeennttiiaall  ccaarree  bbee  ttrreeaatteedd  iinn  aa  mmaannnneerr  wwhhiicchh  ccoonnssiiddeerrss  tthheeiirr

ssppeecciiaall  nneeeeddss  aass  cchhiillddrreenn  ttoo  ssuurrvviivvee  aanndd  ddeevveelloopp..    YYeett  ccoonnddiittiioonnss  ooff  ddeetteennttiioonn  ffoorr  cchhiillddrreenn  iinn  SSoouutthh  AAffrriiccaa  hhaavvee  bbeeeenn  aanndd  ccoonnttiinnuuee  ttoo

rreemmaaiinn  sshhoocckkiinngg,,  aass  nnootteedd  bbyy  PPaarrlliiaammeennttaarryy  SSeelleecctt  CCoommmmiitttteeee  CChhaaiirrppeerrssoonn  ffoorr  CCoorrrreeccttiioonnaall  SSeerrvviicceess,,  MMrr..  CCaarrll  NNiieehhaauuss,,  iinn  hhiiss  rreecceenntt

vviissiitt  ttoo  cchhiillddrreenn  iinn  pprriissoonn..""



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

WWee  hhaavvee  aaddddeedd  tthhee  llaanngguuaaggee  ooff  ""hhuummaann  ddiiggnniittyy  aanndd  ddeevveellooppmmeennttaall  nneeeeddss""  ssoo  aass  ttoo  pprrootteecctt  cchhiillddrreenn  ffrroomm  ccoorrppoorraall  ppuunniisshhmmeenntt  aanndd  aa

ffaaiilluurree  ttoo  pprroovviiddee  tthhee  eesssseennttiiaall  bbaassiiccss  ffoorr  cchhiillddrreenn  iinn  ddeetteennttiioonn  ssuucchh  aass  eedduuccaattiioonn,,  aaddeeqquuaattee  nnuuttrriittiioonn,,  ppllaayy  aanndd  rreeccrreeaattiioonn..

TThhee  llaanngguuaaggee  ccaalllliinngg  ffoorr  tthhee  rreeiinntteeggrraattiioonn  ooff  tthhee  cchhiilldd  iinnttoo  ssoocciieettyy  iiss  iinntteennddeedd  ttoo  eennttrreenncchh  tthhee  uunnddeerrllyyiinngg  ggooaall  ooff  jjuuvveenniillee  jjuussttiiccee  wwhhiicchh

iiss  tthhee  rreehhaabbiilliittaattiioonn  ooff  yyoouunngg  ooffffeennddeerrss..    WWhhiillee  yyoouunngg  ppeerrssoonnss  mmuusstt  bbee  aaccccoouunnttaabbllee  ffoorr  tthheeiirr  aaccttiioonnss,,  tthheeyy  mmuusstt  nneevveerr  bbee  ttrreeaatteedd  iinn  aa

ssoolleellyy  ppuunniittiivvee  mmaannnneerr  wwhhiicchh  ddooeess  lliittttllee  ttoo  hheellpp  tthheemm  bbeeccoommee  ffuullll  aanndd  pprroodduuccttiivvee  ppaarrttiicciippaannttss  iinn  aa  ddeemmooccrraattiicc  ssoocciieettyy..    TThhiiss  llaanngguuaaggee

aallssoo  ppllaacceess  aa  dduuttyy  oonn  tthhee  SSttaattee  ttoo  iinnvvoollvvee  tthhee  ccoommmmuunniittyy  iinn  rreehhaabbiilliittaattiivvee  eeffffoorrttss..

TThhee  rriigghhtt  ttoo  bbee  ggrroouuppeedd  aaccccoorrddiinngg  ttoo  aaggee  aanndd  sseexx  aanndd  ttoo  bbee  ddeettaaiinneedd  sseeppaarraatteellyy  ffrroomm  ppeerrssoonnss  oovveerr  tthhee  aaggee  ooff  eeiigghhtteeeenn  yyeeaarrss  iiss  aallssoo

ccrriittiiccaall..    TThhiiss  rriigghhtt  iiss  rreeccooggnniizzeedd  iinn  tthhee  aabboovvee  iinntteerrnnaattiioonnaall  hhuummaann  rriigghhttss  ddooccuummeennttss,,  aass  wweellll  aass  iinn  tthhee  IInntteerrnnaattiioonnaall  CCoovveennaanntt  oonn  CCiivviill

aanndd  PPoolliittiiccaall  RRiigghhttss..

((33)) TThhee  rriigghhtt  ttoo  eexxpprreessss  vviieewwss  iinn  aallll  mmaatttteerrss  aaffffeeccttiinngg  tthhee  cchhiilldd,,

wwiitthh  ssuucchh  vviieewwss  bbeeiinngg  ggiivveenn  dduuee  wweeiigghhtt  iinn  aaccccoorrddaannccee  wwiitthh  tthhee

aaggee  aanndd  mmaattuurriittyy  ooff  tthhee  cchhiilldd..

IInn  ddeetteerrmmiinniinngg  wwhhaatt  iiss  iinn  tthhee  bbeesstt  iinntteerreesstt  ooff  aa  cchhiilldd,,  iitt  iiss  vviittaall  tthhaatt  tthhee  vviieewwss  ooff  tthhee  cchhiilldd  bbee  ccoonnssiiddeerreedd  iinn  aallll  mmaatttteerrss  aaffffeeccttiinngg  tthhee

cchhiilldd,,  tthhoossee  vviieewwss  bbeeiinngg  ggiivveenn  dduuee  wweeiigghhtt  iinn  aaccccoorrddaannccee  wwiitthh  tthhee  aaggee  aanndd  mmaattuurriittyy  ooff  tthhee  cchhiilldd..

WWhhiillee  aadduullttss  uunniivveerrssaallllyy  hhaavvee  bbeeeenn  ggiivveenn  aa  vvooiiccee  iinn  tthhee  ddeecciissiioonnss  tthhaatt  aaffffeecctt  tthheemm,,  tthhiiss  rriigghhtt  hhaass  nnoott  aallwwaayyss  bbeeeenn  eexxtteennddeedd  ttoo  cchhiillddrreenn..

CCaauuttiioonnaarryy  rruulleess  ffoorr  cchhiilldd  wwiittnneesssseess  aanndd  tthhee  ffaaiilluurree  ttoo  pprroovviiddee  aa  cchhiilldd  ffrriieennddllyy  ccoouurrttrroooomm  eennvviirroonnmmeenntt  ffoorr  aallll  cchhiilldd  vviiccttiimmss  tteessttiiffyyiinngg  iinn

ccoouurrtt  aarree  jjuusstt  ttwwoo  eexxaammpplleess  ooff  hhooww  tthhee  cchhiilldd  ddooeess  nnoott  hhaavvee  tthhee  ffuullll  ooppppoorrttuunniittyy  ttoo  bbee  hheeaarrdd  iinn  SSoouutthh  AAffrriiccaa..

SSuucchh  ddiissppaarraattee  aanndd  uunnffaaiirr  ttrreeaattmmeenntt  mmuusstt  bbee  rreeccttiiffiieedd  iinn  aa  ddeemmooccrraattiicc  SSoouutthh  AAffrriiccaa



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

aanndd  tthhee  cchhiilldd’’ss  rriigghhtt  ttoo  bbee  hheeaarrdd  mmuusstt  bbee  ddeelliinneeaatteedd  iinn  tthhee  ffiinnaall  ccoonnssttiittuuttiioonn..

((44)) EEvveerryy  cchhiilldd  sshhaallll  hhaavvee  tthhee  rriigghhtt  ttoo  ssuurrvviivvaall,,  pprrootteeccttiioonn,,  ddeevveellooppmmeenntt  aanndd

ppaarrttiicciippaattiioonn  wwiitthh  tthhee  ffuullll  ssuuppppoorrtt  ooff  tthhee  SSttaattee..

TThhee  ppuurrppoossee  ooff  tthhiiss  ccllaauussee  iiss  ttoo  pprroovviiddee  aann  uunnddeerrllyyiinngg  pprriinncciippllee  iinn  aannyy  iinntteerrpprreettaattiioonn  ooff  tthhee  rriigghhttss  ooff  tthhee  cchhiilldd..    BByy  pprroovviiddiinngg  ffoorr  tthhee

ffoouurr  bbrrooaadd  rriigghhttss  aabboovvee  aanndd  tthhee  dduuttyy  ooff  tthhee  SSttaattee  ttoo  iimmpplleemmeenntt  tthhoossee  rriigghhttss  wwiitthh  ffuullll  ssuuppppoorrtt,,  iitt  wwiillll  bbee  cclleeaarr  iinn  aannyy  ddiissppuuttee  tthhaatt  tthhee  bbeesstt

iinntteerreessttss  ooff  tthhee  cchhiilldd  sshhoouulldd  aallwwaayyss  ssuuppeerrsseeddee  tthhee  iinntteerreessttss  ooff  tthhee  SSttaattee..

CCoonncclluussiioonn

TThhee  pprrootteeccttiioonn  wwee  ggiivvee  ttoo  SSoouutthh  AAffrriiccaann  cchhiillddrreenn  aanndd  yyoouutthh  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn  sshhoouulldd  bbee  ooff  tthhee  hhiigghheesstt  lleevveell  ppoossssiibbllee..    IItt  iiss  oouurr

bbeelliieeff  tthhaatt  aa  CCoonnssttiittuuttiioonn  sshhoouulldd  ccoonnttaaiinn  tthhee  hhiigghheesstt  aassppiirraattiioonnss  ooff  aa  nnaattiioonn  aanndd  tthhee  ggrreeaatteesstt  ppoossssiibbllee  gguuaarraanntteeee  ooff  bbaassiicc  hhuummaann  rriigghhttss..

WWee  ccaallll  uuppoonn  tthhee  CCoonnssttiittuuttiioonnaall  AAsssseemmbbllyy  ttoo  pprroovviiddee  tthhiiss  pprrootteeccttiioonn  ffoorr  oouurr  cchhiillddrreenn  ssoo  tthhaatt  wwee  ccaann  ddeevveelloopp  oouurr  mmoosstt  pprreecciioouuss

rreessoouurrccee  iinnttoo  aa  ssoocciieettyy  ooff  ppeeaaccee  aanndd  ddeemmooccrraaccyy  ffoorr  tthhee  ffuuttuurree..

EEnnddnnootteess

11.. SSoouutthh  AAffrriiccaa  ssiiggnneedd  tthhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  JJaannuuaarryy  11999933..    UUppoonn  rraattiiffyyiinngg  tthhee  CCoonnvveennttiioonn,,  SSoouutthh

AAffrriiccaa  wwiillll  hhaavvee  aa  lleeggaall  oobblliiggaattiioonn  ttoo  pprroovviiddee  cchhiillddrreenn  wwiitthh  tthhee  CCoonnvveennttiioonn''ss  mmiinniimmuumm  ssttaannddaarrddss  ooff  pprrootteeccttiioonn..    PPrreessiiddeenntt

MMaannddeellaa  hhaass  rreeppeeaatteeddllyy  ccoommmmiitttteedd  hhiiss  ggoovveerrnnmmeenntt  ttoo  tthhee  rraattiiffiiccaattiioonn  ooff  tthhee  CCoonnvveennttiioonn,,  aanndd  tthhee  MMiinniisstteerr  ooff  HHeeaalltthh  hhaass  rreecceennttllyy  ttaabblleedd

tthhee  aa  MMeemmoorraanndduumm  oonn  tthhee  CCoonnvveennttiioonn  iinn  PPaarrlliiaammeenntt..

22.. TThheessee  rraannggee  ffrroomm  ccoommpprreehheennssiivvee  aanndd  ddeettaaiilleedd  pprroovviissiioonnss,,  ssuucchh  aass  tthhoossee  ffoouunndd  iinn  tthhee  BBrraazziilliiaann  CCoonnssttiittuuttiioonn  ooff  11998888,,  ttoo  vveerryy

bbrriieeff  aanndd  nnaarrrroowwllyy  ffooccuusseedd  pprroovviissiioonnss  ssuucchh  aass  ccoonnttaaiinneedd  iinn  tthhee  11994466  CCoonnssttiittuuttiioonn  ooff  JJaappaann  wwhhiicchh  pprroovviiddeess  tthhaatt  ""CChhiillddrreenn  sshhoouulldd  nnoott

bbee  eexxppllooiitteedd""..    UUNNIICCEEFF,,  ""CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd::  CCoonnssttiittuuttiioonnaall  AAssppeeccttss"",,  aavvaaiillaabbllee  ffrroomm  tthhee  PPrreettoorriiaa  OOffffiicceess  ooff

UUNNIICCEEFF,,  tteell::  0011  22332200--77006666..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

33.. SSeeee  aallssoo  GGeenneevvaa  DDeeccllaarraattiioonn  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  ooff  11992244,,  UUnniivveerrssaall  DDeeccllaarraattiioonn  ooff  HHuummaann  RRiigghhttss,,  DDeeccllaarraattiioonn  ooff  tthhee

RRiigghhttss  ooff  tthhee  CChhiilldd  ooff  11995599,,  IInntteerrnnaattiioonnaall  CCoovveennaanntt  oonn  CCiivviill  aanndd  PPoolliittiiccaall  RRiigghhttss  aanndd  IInntteerrnnaattiioonnaall  CCoovveennaanntt  oonn  EEccoonnoommiicc,,  SSoocciiaall  aanndd

CCuullttuurraall  RRiigghhttss..

44.. IInn  MMaarrcckkxx  vv..  BBeellggiiuumm,,  tthhee  EEuurrooppeeaann  CCoouurrtt  ooff  HHuummaann  RRiigghhttss  iilllluussttrraatteedd  hhooww  tthhee  tteerrmmss  ""ffaammiillyy

lliiffee""  pprroovviiddee  ggrreeaatteerr  pprrootteeccttiioonn  ffoorr  tthhee  cchhiilldd  tthhaann  ddoo  tthhee  tteerrmmss  ““ppaarreennttaall  rriigghhttss..""  IInn  tthhaatt  ccaassee,,  tthhee  CCoouurrtt

ddeeffiinneedd  ""ffaammiillyy  lliiffee""  aass  ffoolllloowwss::  ““FFaammiillyy  lliiffee"",,  wwiitthhiinn  tthhee  mmeeaanniinngg  ooff  AArrttiiccllee  88,,  iinncclluuddeess  aatt  lleeaasstt  tthhee  ttiieess

bbeettwweeeenn  nneeaarr  rreellaattiivveess,,  ffoorr  iinnssttaannccee,,  tthhoossee  bbeettwweeeenn  ggrraannddppaarreennttss  aanndd  ggrraannddcchhiillddrreenn,,  ssiinnccee  ssuucchh  rreellaattiivveess

mmaayy  ppllaayy  aa  ccoonnssiiddeerraabbllee  ppaarrtt  iinn  ffaammiillyy  lliiffee..''

55.. SSeeee  AAddaamm  vv..  AAddaamm,,  443366  NN..WW  22dd  226666  ((SS..DD..  11998899));;  ((aann  AAmmeerriiccaann  ccaassee  hhoollddiinngg

tthhee bbeesstt  iinntteerreessttss  ooff  aa  cchhiilldd  tteesstt  rreeqquuiirreess  aa  sshhoowwiinngg  ooff  ccoommppeelllliinngg  rreeaassoonnss  bbeeffoorree

tthhee sseeppaarraattiioonn  ooff  ssiibblliinnggss,,  eevveenn  hhaallff--ssiibblliinnggss,,  mmaayy  ooccccuurr  iinn  aa  ccuussttooddyy  ddiissppuuttee..))

66.. TThheerree  aarree  55,,88  mmiilllliioonn  SSoouutthh  AAffrriiccaann  cchhiillddrreenn  uunnddeerr  tthhee  aaggee  ooff  ssiixx  yyeeaarrss..  55,,222244,,000000  cchhiillddrreenn  iinn

tthhee  aaggee  ccaatteeggoorryy  00--44  yyeeaarrss,,  995566,,000000  55  yyeeaarr  oollddss  aanndd  33,,776677,,000000  66--99  yyeeaarr  oollddss..  ((LLaatteeggaann,,  11999944))..

77.. AArrttiiccllee  2244  ooff  tthhee  IInnddiiaann  CCoonnssttiittuuttiioonn  pprroovviiddeess  tthhaatt  nnoo  cchhiilldd  bbeellooww  tthhee  aaggee  ooff  1144  yyeeaarrss  sshhaallll  bbee  eemmppllooyyeedd  ttoo  wwoorrkk  iinn  aa  ffaaccttoorryy

oorr  mmiinnee  oorr  eennggaaggeedd  iinn  aannyy  hhaazzaarrddoouuss  eemmppllooyymmeenntt..    IInntteerrpprreettiinngg  tthhiiss  ccllaauussee,,  tthhee  IInnddiiaann  SSuupprreemmee  CCoouurrtt  iinn  LLaabboouurreerrss  WWoorrkkiinngg  oonn  SSaallaall

HHyyddrroo--PPrroojjeecctt  vv..  JJaammmmuu  aanndd  KKaasshhmmiirr,,((AAIIRR  11998844  SSCC  117777))  hheelldd  tthhaatt  cchhiillddrreenn  uunnddeerr  1144  ccoouulldd  nnoott  bbee  eemmppllooyyeedd  iinn  ccoonnssttrruuccttiioonn  bbeeccaauussee

ooff  tthhee  hhaazzaarrddoouuss  nnaattuurree  ooff  ccoonnssttrruuccttiioonn  wwoorrkk..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

88.. SSeeee  ""TThhee  LLeeggaall  RRiigghhttss  ooff  CChhiillddrreenn  iinn  SSoouutthh  AAffrriiccaa"",,  eeddss..    PPoolllleeccuutttt,,  MMoottsshheekkggaa,,  GGaarrddnneerr,,  NNaattiioonnaall  IInnssttiittuuttee  ffoorr  PPuubblliicc

IInntteerreesstt  LLaaww  aanndd  RReesseeaarrcchh  ((ssoooonn  ttoo  bbee  ppuubblliisshheedd,,  tteell::  001122--332288--559900111122//44))  aanndd  RReesseeaarrcchh  ccoonndduucctteedd  bbyy  tthhee  CCoommmmuunniittyy  LLaaww  CCeennttrree,,

UUnniivveerrssiittyy  ooff  tthhee  WWeesstteerrnn  CCaappee,,  tteell::  002211--995599--22995500//11..

99.. SSeeee  RRee  CChhiillddrreenn''ss  AAiidd  SSoocciieettyy  ooff  WWiinnnniippeegg  aanndd  AA..MM..  aanndd  LL..CC..  77  CC..RR..RR..  224466  ((11998833));;  ((aa  CCaannaaddiiaann  aappppeeaallss  ccoouurrtt  hhoollddiinngg  tthhaatt

aa  1133--yyeeaarr--oolldd  cchhiilldd  hhaadd  aa  rriigghhtt  ttoo  bbee  pprreesseenntt  aanndd  ttoo  hhaavvee  aann  aattttoorrnneeyy  iinn  aa  wwaarrddsshhiipp  pprroocceeeeddiinngg..    TThhee  ccoouurrtt  rreeaassoonneedd  tthhaatt  ccoouunnsseell  wwaass

nneecceessssaarryy  bbeeccaauussee  tthhee  cchhiilldd''ss  lliibbeerrttyy  aanndd  sseeccuurriittyy  wwoouulldd  bbee  aaffffeecctteedd  bbyy  aa  ppeerrmmaanneenntt  ccuussttooddyy  oorrddeerr,,  aanndd  bbeeccaauussee  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  bbee

hheeaarrdd  wwoouulldd  bbee  iinneeffffeeccttiivvee  wwiitthhoouutt  ccoouunnsseell..))

11  00..  SSeeccttiioonn  2255  ((11))  ((cc))..

11  11..  SSeeee  TThhee  BBeeiijjiinngg  RRuulleess,,  AArrttiiccllee  77((11))  aanndd  1155,,  tthhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd,,  AArrttiiccllee  4400

((22))((bb));;  aanndd  SSeeee  aallssoo  IInn  rree  GGaauulltt,,  ((338877  UU..SS..  11  ((11996677)),,  ((tthhee  UUnniitteedd  SSttaatteess  SSuupprreemmee  CCoouurrtt  hhoollddiinngg  tthhaatt  aa

cchhiilldd  iinn  aa  ddeelliinnqquueennccyy  pprroocceeeeddiinngg  hhaass  aa  rriigghhtt  ttoo  ccoouunnsseell  aanndd  tthhaatt,,  iiff  uunnaabbllee  ttoo  aaffffoorrdd  ccoouunnsseell,,  tthhee  cchhiilldd

hhaass  aa  rriigghhtt  ttoo  hhaavvee  ccoouunnsseell  aappppooiinntteedd  aanndd  ppaaiidd  ffoorr  bbyy  tthhee  SSttaattee..))  TThhee  rriigghhtt  ttoo  aappppooiinntteedd  ccoouunnsseell  aallssoo

eexxtteennddss  ttoo  cchhiillddrreenn  iinn  ccoonnfflliicctt  wwiitthh  tthhee  llaaww  iinn  CCaannaaddaa  aanndd  CCaannaaddiiaann  ccoouurrttss  hhaavvee  bbeeeenn  vviiggiillaanntt  iinn

pprrootteeccttiinngg  aa  cchhiilldd''ss  rriigghhtt  ttoo  ccoouunnsseell  iinn  ccrriimmiinnaall  pprroocceeeeddiinnggss..    SSeeee  EETT..  vv..  TThhee  QQuueeeenn  ((1199  CC..RR..RR..  ((22dd))

115566  ((11999933))..    SSeeee  aallssoo  RReeggiinnaa  vv..  HH..  1199  CC..RR..RR..  6688  ((11998855));;  ((hhoollddiinngg  tthhaatt  ""[[tthhee  rriigghhtt  ttoo  ccoouunnsseell  iiss  nnoott

ssoommeetthhiinngg  tthhaatt  aa  mmiinnoorr  iiss  iinn  ppoossiittiioonn  ttoo  wwaaiivvee..""))..

1122..  LLaattee  AApprriill  11999955,,  aass  bbrrooaaddccaasstt  oonn  CCCCVV  NNeewwss..

AAcckknnoowwlleeddggmmeennttss

TThhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee  ((NNCCRRCC))  wwoouulldd  lliikkee  ttoo  aacckknnoowwlleeddggee  tthhee



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

ffoolllloowwiinngg  oorrggaanniizzaattiioonnss  ffoorr  tthheeiirr  aassssiissttaannccee  iinn  tthhee  pprreeppaarraattiioonn  ooff  tthhiiss  ddooccuummeenntt::

TThhee  NNaattiioonnaall  IInnssttiittuuttee  ffoorr  PPuubblliicc  IInntteerreesstt  LLaaww  aanndd  RReesseeaarrcchh//CCoommmmuunniittyy  LLaaww  CCeennttrree  ffoorr  ccoommppiilliinngg  aanndd  eeddiittiinngg  tthhee  ddooccuummeenntt;;

LLaawwyyeerrss  ffoorr  HHuummaann  RRiigghhttss  aanndd  tthhee  CCeennttrree  ffoorr  SSoocciioo--LLeeggaall  SSttuuddiieess  aatt  tthhee  UUnniivveerrssiittyy  ooff  NNaattaall  ffoorr  rreesseeaarrcchhiinngg  aanndd  ddrraaffttiinngg  tthhee

ddooccuummeenntt;;

OOrrggaanniizzaattiioonnss  iinnvvoollvveedd  iinn  tthhee  LLeeggaall  SSuubb--CCoommmmiitttteeee  ooff  tthhee  NNCCRRCC::

CCoommmmuunniittyy  LLaaww  CCeennttrree,,  UUnniivveerrssiittyy  ooff  tthhee  WWeesstteerrnn  CCaappee

LLaaww  FFaaccuullttyy,,  UUnniivveerrssiittyy  ooff  tthhee  WWeesstteerrnn  CCaappee

DDeeppaarrttmmeenntt  ooff  JJuussttiiccee,,  VVeennddaa  MMaaggiissttrraatteess  CCoouurrtt

JJoohhaannnneessbbuurrgg  CChhiilldd  WWeellffaarree  SSoocciieettyy

AAttttoorrnneeyy  ZZoonnddii,,  PPrriivvaattee  PPrraaccttiissee

NNeettwwoorrkk  AAggaaiinnsstt  CChhiilldd  LLaabboouurr

NNaattiioonnaall  IInnssttiittuuttee  ffoorr  PPuubblliicc  IInntteerreesstt  LLaaww  aanndd  RReesseeaarrcchh

LLaawwyyeerrss  ffoorr  HHuummaann  RRiigghhttss

CCeennttrree  ffoorr  SSoocciioo--LLeeggaall  SSttuuddiieess

EEaarrllyy  LLeeaarrnniinngg  RReessoouurrccee  UUnniitt

LLeeggaall  RReessoouurrcceess  CCeennttrree

UUnniitteedd  NNaattiioonnss  CChhiillddrreenn’’ss  FFuunndd

77//33//9955

SSUUBBMMIISSSSIIOONN  FFRROOMM::
TTHHEE  NNAATTIIOONNAALL  CCHHIILLDDRREENN’’SS  RRIIGGHHTTSS  CCOOMMMMIITTTTEEEE
OONN  TTHHEE  CCOONNSSTTIITTUUTTIIOONNAALL  EENNTTRREENNCCHHMMEENNTT  OOFF  TTHHEE  CCHHIILLDD  IINN  SSOOUUTTHH
AAFFRRIICCAA



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

IInnttrroodduuccttiioonn

SSoouutthh  AAffrriiccaann  cchhiillddrreenn  aanndd  yyoouutthh  aarree  tthhee  ffoouunnddaattiioonn  uuppoonn  wwhhiicchh  tthhee  ffaattee  ooff  tthhee  nneeww  nnoonn--rraacciisstt,,  nnoonn--sseexxiisstt

ddeemmooccrraaccyy  rreessttss..    PPrrootteeccttiinngg  tthhee  rriigghhttss  ooff  tthhee  cchhiilldd  iiss  tthhee  ffiirrsstt  sstteepp  ttoo  iinnssttiilllliinngg  ddeemmooccrraattiicc  pprriinncciipplleess  aanndd  iiddeeaallss  aatt

aallll  lleevveellss  ooff  ssoocciieettyy  aanndd  ggoovveerrnnaannccee..

TThhiiss  iiss  eessppeecciiaallllyy  ttrruuee  aass  cchhiillddrreenn  mmaakkee  uupp  aa  ssiiggnniiffiiccaanntt  ppoorrttiioonn  ooff  tthhee  ppooppuullaattiioonn  ooff  SSoouutthh  AAffrriiccaa,,  aapppprrooxxiimmaatteellyy

4444%%,,11  mmaakkiinngg  cchhiillddrreenn  ppaarrttiiccuullaarrllyy  ddeesseerrvviinngg  ooff  ssppeecciiaall  ccoonnssiiddeerraattiioonn  aatt  eevveerryy  ttuurrnn  iinn  tthhee  ddrraaffttiinngg  ooff  tthhee  ffiinnaall

CCoonnssttiittuuttiioonn..

CChhaapptteerr  33,,  SSeeccttiioonn  3300  ooff  tthhee  RReeppuubblliicc  ooff  SSoouutthh  AAffrriiccaa''ss  IInntteerriimm  CCoonnssttiittuuttiioonn  rreeccooggnniizzeess  tthhee  iimmppoorrttaannccee  ooff  cchhiillddrreenn

iinn  tthhaatt  iitt  ssppeecciiffiiccaallllyy  aaddddrreesssseess  tthhee  rriigghhttss  ooff  tthhee  cchhiilldd..    AAss  tthhee  rriigghhttss  eessttaabblliisshheedd  tthheerreeiinn  aarree  eesssseennttiiaall  ttoo  tthhee

ccoonnttiinnuueedd  ddeevveellooppmmeenntt  ooff  SSoouutthh  AAffrriiccaann  cchhiillddrreenn  aanndd  yyoouutthh,,  wwee  bbeelliieevvee  tthhaatt  tthhee  iinncclluussiioonn  ooff  tthhiiss  sseeccttiioonn  iinn  tthhee

IInntteerriimm  CCoonnssttiittuuttiioonn  iiss  aa  mmoonnuummeennttaall  sstteepp  ffoorrwwaarrdd  iinn  eennssuurriinngg  tthhee  bbaassiicc  hhuummaann  rriigghhttss  ooff  SSoouutthh  AAffrriiccaann  cchhiillddrreenn..

HHoowweevveerr,,  wwhhiillee  SSeeccttiioonn  3300  mmaayy  bbee  tthhee  ffoouunnddaattiioonn  ooff  aa  cchhiilldd''ss  rriigghhttss,,  iitt  cceerrttaaiinnllyy  ddooeess  nnoott  rreepprreesseenntt  tthhee  oonnllyy  rriigghhttss

ttoo  wwhhiicchh  aa  cchhiilldd  iiss  eennttiittlleedd..    SSuubbsseeccttiioonn  33  ooff  SSeeccttiioonn  3300  ddeeffiinneess  aa  cchhiilldd  aass  ""aa  ppeerrssoonn  uunnddeerr  tthhee  aaggee  ooff  1188  yyeeaarrss..""

TThhee  IInntteerriimm  CCoonnssttiittuuttiioonn  tthhuuss  rreeccooggnniisseess  tthhaatt  aa  cchhiilldd,,  aass  ""aa  ppeerrssoonn,,""  iiss  ffuullllyy  eennttiittlleedd  ttoo  eevveerryy  rriigghhtt  eennuummeerraatteedd  iinn

CChhaapptteerr  33..

IItt  iiss  tthheerreeffoorree  iimmppoorrttaanntt  ttoo  eennssuurree  tthhaatt  eeaacchh  ooff  tthhee  rriigghhttss  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn  bbee  ffoorrmmuullaatteedd  iinn  ssuucchh  aa  wwaayy  ssoo  aass

ttoo  aacckknnoowwlleeddggee  tthhee  ssppeecciiaall  ssttaattuuss  aanndd  nneeeeddss  ooff  cchhiillddrreenn..    TThhee  cchhiilldd,,  bbyy  rreeaassoonn  ooff  hhiiss  oorr  hheerr  pphhyyssiiccaall  aanndd  mmeennttaall

iimmmmaattuurriittyy,,  nneeeeddss  ssppeecciiaall  ssaaffeegguuaarrddss  aanndd  ccaarree,,  iinncclluuddiinngg  aapppprroopprriiaattee  lleeggaall  pprrootteeccttiioonn,,  bbeeffoorree  aass  wweellll  aass  aafftteerr  bbiirrtthh..

                                                                   
11AAccccoorrddiinngg  ttoo  tthhee  PPooppuullaattiioonn  CCeennssuuss  ooff  11999911  ccoonndduucctteedd  bbyy  tthhee  CCeennttrraall  SSttaattiissttiiccaall  SSeerrvviicceess  aanndd  ccoommppiilleedd  iinn  tthhee

IInnssttiittuuttee  ooff  RRaaccee  RReellaattiioonnss  SSuurrvveeyy  ooff  11999933--9944,,  tthhee  ffoolllloowwiinngg  ssttaattiissttiiccss  aarree  ooffffeerreedd::

PPeerrcceennttaaggee  ooff  tthhee  ppooppuullaattiioonn  aaggeess:: 00--44:: 1122  %%

                                                                      55--1199:: 3322  %%



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

AAtt  bbiirrtthh,,  aa  cchhiilldd  iiss  nnoott  ccaappaabbllee  ooff  eexxeerrcciissiinngg  rriigghhttss  oonn  hhiiss  oorr  hheerr  oowwnn  bbeehhaallff;;  hhiiss  oorr  hheerr  ppaarreennttss,,  ssoommee  ootthheerr  ppeerrssoonn,,

oorr  tthhee  SSttaattee  mmuusstt  eexxeerrcciissee  aallll  rriigghhttss  oonn  bbeehhaallff  ooff  tthhee  cchhiilldd..    BBeeccaauussee  ooff  tthhiiss  vvuullnneerraabbiilliittyy,,  cchhiillddrreenn  aarree  iinn  nneeeedd  ooff

ssppeecciiaall  pprrootteeccttiioonn  iinn  tthhee  lleeggaall  ssyysstteemm  aanndd  iinn  tthhee  hhiigghheesstt  llaaww  ooff  tthhee  llaanndd,,  tthhee  CCoonnssttiittuuttiioonn..

SSppeecciiffiiccaallllyy,,  tthhiiss  ssuubbmmiissssiioonn  wwiillll  aaddddrreessss  tthhee  iimmppaacctt  ooff  tthhee  ffoolllloowwiinngg  sseeccttiioonnss  ooff  CChhaapptteerr  33  ooff  tthhee  IInntteerriimm

CCoonnssttiittuuttiioonn  oonn  tthhee  rriigghhttss  ooff  SSoouutthh  AAffrriiccaann  cchhiillddrreenn::

-- EEqquuaalliittyy,,  SSeeccttiioonn  88

-- HHuummaann  DDiiggnniittyy,,  SSeeccttiioonn  1100

-- PPrriivvaaccyy,,  SSeeccttiioonn  1133

-- FFrreeeeddoomm  aanndd  SSeeccuurriittyy  ooff  tthhee  PPeerrssoonn,,  SSeeccttiioonn  1111

-- LLiiffee,,  SSeeccttiioonn  99

-- FFrreeeeddoomm  ooff  RReelliiggiioonn,,  BBeelliieeff,,  OOppiinniioonn,,  SSeeccttiioonn  1144

-- FFrreeeeddoomm  ooff  EExxpprreessssiioonn,,  SSeeccttiioonn  1155

IInn  tthhiiss  ssuubbmmiissssiioonn,,  pprrooppoossaallss  ffoorr  cchhaannggeess  iinn  tthhee  tteexxtt  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  wwiillll  bbee  mmaaddee  wwhheerree  rreelleevvaanntt  ffoorr

iinncclluussiioonn  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..

OOuurr  ssttaarrttiinngg  ppooiinntt  iinn  eexxaammiinniinngg  wwhhaatt  rriigghhttss  ooff  tthhee  cchhiilldd  sshhoouulldd  bbee  ccoonnssttiittuuttiioonnaallllyy  eennttrreenncchheedd  iinn  tthhee  ffiinnaall

CCoonnssttiittuuttiioonn  iiss  tthhee  UUnniitteedd  NNaattiioonnss  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd,,  hheerreeiinnaafftteerr  rreeffeerrrreedd  ttoo  aass  tthhee

""CCoonnvveennttiioonn""..    TThhiiss  CCoonnvveennttiioonn  iiss  tthhee  mmoosstt  ccoommpprreehheennssiivvee  ffrraammeewwoorrkk  ffoorr  eennssuurriinngg  aa  cchhiilldd''ss  rriigghhtt  ttoo  ssuurrvviivvaall,,

pprrootteeccttiioonn,,  ddeevveellooppmmeenntt  aanndd  ppaarrttiicciippaattiioonn..22    AAss  aa  ssiiggnnaattoorryy  ooff  tthhiiss  CCoonnvveennttiioonn,,  SSoouutthh  AAffrriiccaa  ccuurrrreennttllyy  hhaass  aa  mmoorraall

oobblliiggaattiioonn  ttoo  iimmpplleemmeenntt  iittss  pprriinncciipplleess..33

UUppoonn  rraattiiffyyiinngg  tthhee  CCoonnvveennttiioonn,,  SSoouutthh  AAffrriiccaa  wwiillll  hhaavvee  aa  lleeggaall  oobblliiggaattiioonn  ttoo  pprroovviiddee  cchhiillddrreenn  wwiitthh  tthhee  CCoonnvveennttiioonn''ss

mmiinniimmuumm  ssttaannddaarrddss  ooff  pprrootteeccttiioonn..    PPrreessiiddeenntt  MMaannddeellaa  hhaass  rreeppeeaatteeddllyy  ccoommmmiitttteedd  hhiiss  ggoovveerrnnmmeenntt  ttoo  tthhee  rraattiiffiiccaattiioonn

ooff  tthhee  CCoonnvveennttiioonn,,  aanndd  tthhee  MMiinniisstteerr  ooff  HHeeaalltthh  hhaass  rreecceennttllyy  ttaabblleedd  tthhee  CCoonnvveennttiioonn  iinn  PPaarrlliiaammeenntt..    AAttttaacchheedd  pplleeaassee

ffiinndd  tthhee  ffuullll  tteexxtt  ooff  tthhee  CCoonnvveennttiioonn  mmaarrkkeedd  AAnnnneexxuurree  OOnnee..

                                                                   
22    TThhee  CCoonnvveennttiioonn  hhaass  bbeeeenn  rraattiiffiieedd  bbyy  116677  ccoouunnttrriieess  wwoorrllddwwiiddee  bbyy  tthhee  eenndd  ooff  11999944,,  oorr  nneeaarrllyy  9900  %%  ooff  tthhee  wwoorrlldd''ss

ccoouunnttrriieess..
33    SSoouutthh  AAffrriiccaa  ssiiggnneedd  tthhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  JJaannuuaarryy  11999933..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

TThhee  CChhiilldd''ss  RRiigghhtt  ttoo  EEqquuaalliittyy

TThhee  IImmppaacctt  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn''ss  EEqquuaalliittyy  CCllaauussee

oonn  tthhee  RRiigghhttss  ooff  SSoouutthh  AAffrriiccaann  CChhiillddrreenn

TThhee  EEqquuaalliittyy  CCllaauussee  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  lliisstt  ffoouurrtteeeenn  ggrroouunnddss  uuppoonn  wwhhiicchh  nnoo  ppeerrssoonn  mmaayy  bbee  uunnffaaiirrllyy

ddiissccrriimmiinnaatteedd  aaggaaiinnsstt  eeiitthheerr  ddiirreeccttllyy  oorr  iinnddiirreeccttllyy,,  aanndd  pprroovviiddeess  aass  wweellll  ffoorr  ggrroouunnddss  ootthheerr  tthhaann  tthhoossee  lliisstteedd  ttoo  bbee

ccoonnssiiddeerreedd  bbyy  tthhee  ccoouurrttss..  IInn  ccoonnssiiddeerriinngg  tthhee  ppeeccuulliiaarr  nnaattuurree  ooff  ddiissccrriimmiinnaattiioonn  aaggaaiinnsstt  cchhiillddrreenn,,  wwee  ssuubbmmiitt  tthhaatt  ffoouurr

aaddddiittiioonnaall  ggrroouunnddss  sshhoouulldd  bbee  lliisstteedd  iinn  tthhee  EEqquuaalliittyy  CCllaauussee  ssoo  aass  ttoo  gguuaarraanntteeee  tthhee  hhiigghheesstt  lleevveell  ooff  pprrootteeccttiioonn  ffoorr

cchhiillddrreenn  iinn  SSoouutthh  AAffrriiccaa..

IInn  tthhee  AArrttiiccllee  ddeeaalliinngg  wwiitthh  ddiissccrriimmiinnaattiioonn  aaggaaiinnsstt  cchhiillddrreenn  iinn  tthhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd,,  tthhee

ffoolllloowwiinngg  pprroohhiibbiitteedd  ggrroouunnddss  ooff  ddiissccrriimmiinnaattiioonn  aarree  pprroovviiddeedd::

AArrttiiccllee  22

11.. SSttaattee  PPaarrttiieess  sshhaallll  rreessppeecctt  aanndd  eennssuurree  tthhee  rriigghhttss  sseett  ffoorrtthh  iinn  tthhee  pprreesseenntt  CCoonnvveennttiioonn  ttoo  eeaacchh  cchhiilldd  wwiitthhiinn

tthheeiirr  jjuurriissddiiccttiioonn  wwiitthhoouutt  ddiissccrriimmiinnaattiioonn  ooff  aannyy  kkiinndd,,  iirrrreessppeeccttiivvee  ooff  tthhee  cchhiilldd''ss  oorr  hhiiss  oorr  hheerr  ppaarreenntt''ss  oorr  lleeggaall

gguuaarrddiiaann''ss  rraaccee,,  ccoolloouurr,,  sseexx,,  llaanngguuaaggee,,  rreelliiggiioonn,,  ppoolliittiiccaall  oorr  ootthheerr  ooppiinniioonn,,  nnaattiioonnaall,,  eetthhnniicc  oorr  ssoocciiaall  oorriiggiinn,,

pprrooppeerrttyy,,  ddiissaabbiilliittyy,,  bbiirrtthh  oorr  ootthheerr  ssttaattuuss..

22.. SSttaattee  PPaarrttiieess  sshhaallll  ttaakkee  aallll  aapppprroopprriiaattee  mmeeaassuurreess  ttoo  eennssuurree  tthhaatt  tthhee  cchhiilldd  iiss  pprrootteecctteedd  aaggaaiinnsstt  aallll  ffoorrmmss  ooff

ddiissccrriimmiinnaattiioonn  oorr  ppuunniisshhmmeenntt  oonn  tthhee  bbaassiiss  ooff  tthhee  ssttaattuuss,,  aaccttiivviittiieess,,  eexxpprreesssseedd  ooppiinniioonnss,,  oorr  bbeelliieeffss  ooff  tthhee  cchhiilldd''ss

ppaarreennttss,,  lleeggaall  gguuaarrddiiaannss,,  oorr  ffaammiillyy  mmeemmbbeerrss..

TThhee  CCoonnvveennttiioonn  pprroovviiddeess  ffoorr  ffoouurr  iimmppoorrttaanntt  pprrootteeccttiioonnss  ffoorr  tthhee  cchhiilldd  tthhaatt  aarree  aabbsseenntt  ffrroomm  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn..

TThheeyy  aarree::

((II)) pprrootteeccttiioonn  aaggaaiinnsstt  ddiissccrriimmiinnaattiioonn  bbaasseedd  oonn  tthhee  cchhiilldd''ss  ppaarreenntt''ss,,  lleeggaall  gguuaarrddiiaann''ss,,  oorr  ffaammiillyy  mmeemmbbeerr''ss  ssttaattuuss,,

aaccttiivviittiieess,,  eexxpprreesssseedd  ooppiinniioonnss  oorr  bbeelliieeffss;;

((IIII)) pprrootteeccttiioonn  aaggaaiinnsstt  ddiissccrriimmiinnaattiioonn  bbaasseedd  oonn  tthhee  cchhiilldd''ss  bbiirrtthh  oorr  ootthheerr  ssttaattuuss  ((ii..ee..  cchhiillddrreenn  bboorrnn  oouuttssiiddee  ooff

mmaarrrriiaaggee));;



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

((IIIIII)) pprrootteeccttiioonn  ffrroomm  ddiissccrriimmiinnaattiioonn  bbaasseedd  oonn  tthhee  cchhiilldd''ss  pprrooppeerrttyy  ((ii..ee..  eeccoonnoommiicc  ssttaattuuss));;  aanndd

((IIVV)) pprrootteeccttiioonn  ffrroomm  ddiissccrriimmiinnaattiioonn  bbaasseedd  oonn  tthhee  cchhiilldd''ss  nnaattiioonnaall  oorriiggiinn  ((ii..ee..  cciittiizzeennsshhiipp))..

EEaacchh  ooff  tthheessee  wwiillll  bbee  aaddddrreesssseedd  iinn  ttuurrnn  bbeellooww..

II..    PPaarreenntt''ss,,  LLeeggaall  GGuuaarrddiiaann''ss,,  oorr  FFaammiillyy  MMeemmbbeerr''ss  AAccttiivviittiieess  aanndd  BBeelliieeffss

DDiissccrriimmiinnaattiioonn  ttaarrggeetteedd  aaggaaiinnsstt  cchhiillddrreenn  oofftteenn  ddeerriivveess  ffrroomm  tthhee  ssttaattuuss,,  aaccttiivviittiieess,,  eexxpprreesssseedd  ooppiinniioonnss  oorr  bbeelliieeffss  ooff

tthheeiirr  ppaarreennttss  oorr  ootthheerr  rreellaattiivveess..    AAlltthhoouugghh  CChhaapptteerr  33,,  SSeeccttiioonn  88  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  lliissttss  tthhee  ggrroouunnddss  uuppoonn

wwhhiicchh  aa  ppeerrssoonn  sshhaallll  nnoott  bbee  ddiissccrriimmiinnaatteedd  aaggaaiinnsstt,,  iitt  iiss  nnoott  cclleeaarr  iiff  ssttaannddiinngg  wwoouulldd  bbee  ggrraanntteedd  iinn  tthhee  ccaassee  ooff  aa  cchhiilldd

wwhhoo  wwaass  ddiissccrriimmiinnaatteedd  aaggaaiinnsstt  bbeeccaauussee  ooff  tthhee  aaccttiioonnss  ooff  hhiiss//hheerr  ppaarreennttss..    AAss  oonnee  ccoouulldd  aarrgguuee  tthhaatt  aa  cchhiilldd  wwhhoo  hhaass

ssuuffffeerreedd  ddiissccrriimmiinnaattiioonn  oonn  aaccccoouunntt  ooff  hhiiss  oorr  hheerr  ppaarreenntt''ss  bbeelliieeffss  ccaann  bbee  ccoonnssiiddeerreedd  ttoo  hhaavvee  bbeeeenn  ddiissccrriimmiinnaatteedd

aaggaaiinnsstt  oonn  aaccccoouunntt  ooff  ""aa  bbeelliieeff,,""  tthhee  ccllaauussee  aass  wwrriitttteenn  mmaayy  pprroovviiddee  aammppllee  pprrootteeccttiioonn..

TToo  bbee  cceerrttaaiinn,,  hhoowweevveerr,,  wwee  rreeccoommmmeenndd  aaddddiinngg  aa  ccllaauussee  eexxpplliicciittllyy  ssttaattiinngg  tthhaatt  ""nneeiitthheerr  mmaayy  aannyy  ppeerrssoonn  bbee

ddiissccrriimmiinnaatteedd  aaggaaiinnsstt  oonn  tthhee  bbaassiiss  ooff  tthhee  ssttaattuuss,,  aaccttiivviittiieess,,  eexxpprreesssseedd  ooppiinniioonnss,,  oorr  bbeelliieeffss  ooff  tthhee

ppeerrssoonn''ss  ppaarreennttss,,  lleeggaall  gguuaarrddiiaannss,,  oorr  ffaammiillyy  mmeemmbbeerrss..""

IIII..    BBiirrtthh  oorr  OOtthheerr  SSttaattuuss

CChhiillddrreenn  bboorrnn  oouuttssiiddee  ooff  mmaarrrriiaaggee  hhaavvee  bbeeeenn  ddiissccrriimmiinnaatteedd  aaggaaiinnsstt  tthhrroouugghhoouutt  tthhee  wwoorrlldd..    SSuucchh  ddiissccrriimmiinnaattiioonn  hhaass

lleedd  ttoo  ccoonnssttiittuuttiioonnaall  cchhaalllleennggeess  iinn  mmaannyy  ccoouunnttrriieess..    FFoorr  eexxaammppllee,,  iinn  aa  sseerriieess  ooff  ccaasseess  tthhee  UUnniitteedd  SSttaatteess  SSuupprreemmee

CCoouurrtt  hhaass  iinnvvaalliiddaatteedd  llaawwss  wwhhiicchh  ddiissccrriimmiinnaattee  oonn  tthhee  bbaassiiss  ooff  bbiirrtthh  ssttaattuuss  oorr  ""lleeggiittiimmaaccyy""..    IInn  TTrriimmbbllee  vv..  GGoorrddoonn,,44

tthhee  CCoouurrtt  ssttrruucckk  ddoowwnn  aass  vviioollaattiivvee  ooff  tthhee  AAmmeerriiccaann  CCoonnssttiittuuttiioonn''ss  EEqquuaall  PPrrootteeccttiioonn  CCllaauussee  aann  iinntteessttaattee  iinnhheerriittaannccee

ssttaattuuttee  tthhaatt  ddiissiinnhheerriitteedd  cchhiillddrreenn  wwhhoo  wweerree  bboorrnn  oouuttssiiddee  ooff  mmaarrrriiaaggee  aanndd  nnoott  ""lleeggiittiimmaatteedd""  bbyy  aa  ssuubbsseeqquueenntt

mmaarrrriiaaggee  ooff  tthheeiirr  ppaarreennttss..

SSiimmiillaarrllyy,,  iinn  LLeevvyy  vv..  LLoouuiissiiaannaa,,55  tthhee  CCoouurrtt  ssttrruucckk  ddoowwnn  pprroovviissiioonnss  ooff  aa  ssttaattee''ss  wwrroonnggffuull  ddeeaatthh  ssttaattuuttee  eexxcclluuddiinngg

cchhiillddrreenn  bboorrnn  oouuttssiiddee  ooff  mmaarrrriiaaggee  ffrroomm  tthhee  ccllaassss  ooff  cchhiillddrreenn  eennttiittlleedd  ttoo  rreeccoovveerr  ffrroomm  aa  ppaarreenntt''ss  ddeeaatthh..

                                                                   
44    443300  UU..SS..  776622  ((11997777))..
55    339911  UU..SS..  6688  ((11996688)),,  rreehh''gg  ddeenniieedd,,  339933  UU..SS..  889988  ((11996688))..    SSeeee  aallssoo  WWeebbeerr  vv..  AAeettnnaa  CCaassuuaallttyy  &&  SSuurreettyy,,  440066  UU..SS..

552288  ((11997711))  ((ssttrriikkiinngg  ddoowwnn  ssttaattuuttee  tthhaatt  pprroohhiibbiitteedd  cchhiillddrreenn  bboorrnn  oouuttssiiddee  ooff  mmaarrrriiaaggee  ffrroomm  rreeccoovveerriinngg  ppaarreenntt''ss

wwoorrkkmmaann''ss  ccoommppeennssaattiioonn  bbeenneeffiittss));;  NNeeww  JJeerrsseeyy  WWeellffaarree  RRiigghhttss  OOrrgg..  vv..  CCaahhiillll,,  441111  UU..SS..  661199  ((11997733))  ((hhoollddiinngg  tthhaatt

wweellffaarree  rriigghhttss  ccoouulldd  nnoott  bbee  ddeenniieedd  bbeeccaauussee  aa  cchhiilldd  wwaass  bboorrnn  oouuttssiiddee  ooff  mmaarrrriiaaggee))..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

CCaannaaddiiaann  ccoouurrttss  hhaavvee  rreeaacchheedd  ssiimmiillaarr  rreessuullttss..    IInn  SSuurreettttee  vv..  HHaarrrriiss  EEssttaattee,,66  tthhee  NNoovvaa  SSccoottiiaa  SSuupprreemmee  CCoouurrtt

ccoonnssiiddeerreedd  tthhee  ccoonnssttiittuuttiioonnaalliittyy  ooff  aann  iinntteessttaattee  ssuucccceessssiioonn  ssttaattuuttee  tthhaatt  ppeerrmmiitttteedd  cchhiillddrreenn  bboorrnn  oouuttssiiddee  ooff  mmaarrrriiaaggee

ttoo  iinnhheerriitt  ffrroomm  tthheeiirr  nnaattuurraall  mmootthheerr  bbuutt  nnoott  ffrroomm  tthheeiirr  nnaattuurraall  ffaatthheerr..    TThhee  ccoouurrtt  ffoouunndd  tthhaatt  tthhiiss  ssttaattuuttee

ddiissccrriimmiinnaatteedd  oonn  tthhee  bbaassiiss  ooff  ""lleeggiittiimmaaccyy""  oorr  tthhee  bbiirrtthh  ssttaattuuss  ooff  tthhee  cchhiilldd..

MMoorreeoovveerr,,  bbeeccaauussee  tthheerree  wwaass  nnoo  eevviiddeennccee  tthhaatt  tthhee  ssttaattuuttee  eennccoouurraaggeedd  mmaattrriimmoonnyy  oorr  ddiissccoouurraaggeedd  ccoommmmoonn  llaaww

rreellaattiioonnsshhiippss,,  tthhee  ssttaattuuttee  ccoouulldd  nnoott  bbee  jjuussttiiffiieedd  oonn  tthhee  ggrroouunnddss  tthhaatt  iitt  pprroommootteedd  tthhee  ssaannccttiittyy  ooff  mmaarrrriiaaggee..    TThheerreeffoorree,,

tthhee  ccoouurrtt  hheelldd  tthhaatt  tthhee  ssttaattuuttee  vviioollaatteedd  tthhee  eeqquuaalliittyy  pprroovviissiioonn  ooff  tthhee  CCaannaaddiiaann  CChhaarrtteerr  ooff  RRiigghhttss  aanndd  FFrreeeeddoommss..

IInn  oorrddeerr  ttoo  pprrootteecctt  tthhee  rriigghhttss  ooff  cchhiillddrreenn  bboorrnn  oouuttssiiddee  ooff  mmaarrrriiaaggee,,  wwee  rreeccoommmmeenndd  tthhaatt  ""bbiirrtthh  oorr  ootthheerr

ssttaattuuss""  bbee  aaddddeedd  ttoo  tthhee  lliisstt  ooff  pprrootteecctteedd  ggrroouunnddss  iinn  tthhee  eeqquuaalliittyy  pprroovviissiioonn..

IIIIII..    EEccoonnoommiicc  SSttaattuuss//PPrrooppeerrttyy

DDiissccrriimmiinnaattiioonn  bbaasseedd  oonn  eeccoonnoommiicc  ssttaattuuss  oorr  tthhee  aammoouunntt  ooff  pprrooppeerrttyy  aa  ppeerrssoonn  oowwnnss  iiss  ccoommmmoonn  bbootthh  iinn  SSoouutthh  AAffrriiccaa

aanndd  tthhrroouugghhoouutt  tthhee  wwoorrlldd,,  aanndd  hhaass  aa  ppaarrttiiccuullaarrllyy  ddeevvaassttaattiinngg  iimmppaacctt  oonn  cchhiillddrreenn..    CChhiillddrreenn  mmuusstt  rreellyy  oonn  tthheeiirr

ppaarreennttss,,  gguuaarrddiiaannss,,  oorr  ootthheerr  aadduullttss  ffoorr  tthhee  eeccoonnoommiicc  rreessoouurrcceess  nneecceessssaarryy  ffoorr  tthheeiirr  ssuurrvviivvaall,,  pprrootteeccttiioonn  aanndd

ddeevveellooppmmeenntt..    TThhee  SSttaattee  iiss  aallssoo  oobblliiggaatteedd  ttoo  pprroovviiddee  ffoorr  cchhiillddrreenn,,  bbuutt  oofftteenn  ppllaacceess  cchhiillddrreenn  aatt  tthhee  bboottttoomm  ooff  tthhee

ppoolliittiiccaall  aanndd  ffiinnaanncciiaall  aaggeennddaa..

TThhiiss  iiss  ppaarrttiiccuullaarrllyy  ttrruuee  iinn  SSoouutthh  AAffrriiccaa  aass  mmiilllliioonnss  ooff  cchhiillddrreenn  aarree  eessttiimmaatteedd  ttoo  bbee  lliivviinngg  ffaarr  bbeellooww  tthhee  bbrreeaadd  lliinnee..77

AAss  tthhee  ssoocciiaall  wweellffaarree  ssyysstteemm  iiss  eexxttrreemmeellyy  iinnaaddeeqquuaattee  iinn  mmeeeettiinngg  tthhee  nneeeeddss  ooff  cchhiillddrreenn,,  mmaannyy  cchhiillddrreenn  aarree  ssuuffffeerriinngg

tthhee  rreessuullttiinngg  ccoonnsseeqquueenncceess  ooff  lliiffee  iinn  aabbssoolluuttee  ppoovveerrttyy..

AAlltthhoouugghh,,  aass  iinn  tthhee  ffoolllloowwiinngg  ccaassee,,  ssuucchh  ddiissccrriimmiinnaattiioonn  hhaass  oofftteenn  wwiitthhssttoooodd  ccoonnssttiittuuttiioonnaall  ssccrruuttiinnyy,,  iitt  iiss

nnoonneetthheelleessss  iinnvviiddiioouuss  aass  iitt  ccrreeaatteess  iinneeqquuaalliittyy  aammoonngg  aa  nnaattiioonn''ss  cciittiizzeennss..    DDiissccrriimmiinnaattiioonn  bbaasseedd  oonn  aa  ppeerrssoonn''ss

eeccoonnoommiicc  ssttaattuuss,,  eessppeecciiaallllyy  iinn  tthhee  ccaassee  ooff  cchhiillddrreenn,,  sseettss  tthhee  ffoouunnddaattiioonn  ffoorr  aa  nnaattiioonn  ddiivviiddeedd  bbyy  ssoocciioo--eeccoonnoommiicc  lliinneess

                                                                   
664433  CC..RR..RR..  2222  [[11998899]]..
77IItt  iiss  ddiiffffiiccuulltt  ttoo  ggiivvee  eexxaacctt  ssttaattiissttiiccss  ooff  tthhee  nnuummbbeerr  ooff  cchhiillddrreenn  lliivviinngg  iinn  ppoovveerrttyy  bbeeccaauussee  ssttaattiissttiiccaall  bbrreeaakkddoowwnnss  aarree

rraarreellyy  ccoonndduucctteedd  wwiitthh  cchhiillddrreenn  ssppeecciiffiiccaallllyy  eexxaammiinneedd  aass  aa  ccllaassss  ooff  ppeerrssoonnss..    HHoowweevveerr,,  tthhee  11999955  WWhhiittee  PPaappeerr  oonn

HHoouussiinngg  hhaass  rreecceennttllyy  iinnddiiccaatteedd  tthhaatt  3399..77  %%  ooff  tthhee  hhoouusseehhoollddss  iinn  SSoouutthh  AAffrriiccaa  aarree  rreecceeiivviinngg  RR  880000  oorr  lleessss  ppeerr

mmoonntthh,,  ppeerr  hhoouusseehhoolldd,,  oorr  33,,330000,,000000  hhoouusseehhoollddss..    TThhee  aavveerraaggee  hhoouusseehhoolldd  ssiizzee  nnaattiioonnwwiiddee  iiss  44..9977  ppeeooppllee..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

aanndd  ppeerrppeettuuaatteess  rraacciiaall  ddiissppaarriittyy  aass  ttrraaddiittiioonnaallllyy  ddiissaaddvvaannttaaggeedd  ggrroouuppss  wwiillll  ccoonnttiinnuuee  ttoo  ffaallll  aatt  tthhee  bboottttoomm  eenndd  ooff  tthhee

ssoocciioo--eeccoonnoommiicc  llaaddddeerr..

FFoorr  eexxaammppllee,,  iinn  SSaann  AAnnttoonniioo  IInnddeepp..  SScchh..  DDiisstt..  vv..  RRooddrriigguueezz,,88  tthhee  UUnniitteedd  SSttaatteess

SSuupprreemmee  CCoouurrtt  ccoonnssiiddeerreedd  aa  ccaassee  iinn  wwhhiicchh  tthhee  sscchhoooollss  iinn  SSaann  AAnnttoonniioo,,  TTeexxaass  wweerree  ffiinnaanncceedd,,  iinn  ppaarrtt,,  oonn  tthhee  bbaassiiss

ooff  nneeiigghhbboouurrhhoooodd  pprrooppeerrttyy  ttaaxxeess..    TThhee  ssyysstteemm  rreessuulltteedd  iinn  aa  ssiittuuaattiioonn  wwhheerree  aa  mmuucchh  ggrreeaatteerr  aammoouunntt  ooff  mmoonneeyy  ppeerr

ssttuuddeenntt  wwaass  aavvaaiillaabbllee  iinn  tthhee  wweeaalltthhiieerr  nneeiigghhbboouurrhhooooddss..    TThhiiss  aammoouunntteedd  ttoo  aa  hhiigghheerr  qquuaalliittyy  ooff  eedduuccaattiioonn  bbeeiinngg

aavvaaiillaabbllee  ffoorr  tthhoossee  ssttuuddeennttss,,  wwiitthh  aa  ssiiggnniiffiiccaannttllyy  lloowweerr  qquuaalliittyy  ooff  eedduuccaattiioonn  aavvaaiillaabbllee  ffoorr  ssttuuddeennttss  lliivviinngg  iinn  tthhee

ppoooorreesstt  nneeiigghhbboouurrhhooooddss..

TThhee  vvaasstt  mmaajjoorriittyy  ooff  tthhee  ssttuuddeennttss  ffrroomm  ppoooorr  nneeiigghhbboouurrhhooooddss  wweerree  ffrroomm  ttrraaddiittiioonnaallllyy  ddiissaaddvvaannttaaggeedd  mmiinnoorriittyy

ggrroouuppss,,  iiee  AAffrriiccaann  AAmmeerriiccaann  aanndd  HHiissppaanniicc  ssttuuddeennttss..

TThhee  CCoouurrtt  ffoouunndd  tthhiiss  nnoott  ttoo  bbee  aa  vviioollaattiioonn  ooff  eeqquuaall  pprrootteeccttiioonn,,  rreeaassoonniinngg  ((11))  tthhaatt  tthhee  CCoonnssttiittuuttiioonn  gguuaarraanntteeeess  oonnllyy  aa

mmiinniimmuumm  lleevveell  ooff  ffuunnddss  ffoorr  aann  aaddeeqquuaattee  ppuubblliicc  eedduuccaattiioonn,,  aanndd  ((22))  tthhaatt  tthhee  ffaacctt  tthhaatt  tthhee  wweeaalltthhyy  cchhiillddrreenn  rreecceeiivveedd  aa

bbeetttteerr  tthhaann  aaddeeqquuaattee  eedduuccaattiioonn  ddiidd  nnoott  rreessuulltt  iinn  ddiissccrriimmiinnaattiioonn  ttoo  tthhee  ppoooorr  ssttuuddeennttss..

TThhiiss  ccaassee  iiss  aann  iimmppoorrttaanntt  wwaarrnniinngg  ffoorr  SSoouutthh  AAffrriiccaa  ooff  tthhee  ddaannggeerr  ooff  rreeffuussiinngg  ttoo  aacckknnoowwlleeddggee  tthhee  iimmppoorrttaannccee  ooff

eeccoonnoommiicc  ssttaattuuss  iinn  eennssuurriinngg  tthhee  bbaassiicc  hhuummaann  rriigghhttss  ooff  aallll  ppeerrssoonnss..    JJuussttiiccee  aanndd  eeqquuaalliittyy,,  ppaarrttiiccuullaarrllyy  iinn  tthhee  ccaassee  ooff

cchhiillddrreenn  wwhhoo  mmuusstt  rreellyy  oonn  tthheeiirr  ffaammiillyy  oorr  tthhee  SSttaattee  ffoorr  tthheeiirr  eeccoonnoommiicc  rreessoouurrcceess,,  ccaannnnoott  bbee  gguuaarraanntteeeedd  wwiitthhoouutt  aann

eexxpplliicciitt  ccoonnssttiittuuttiioonnaall  aassssuurraannccee  tthhaatt  ddiissccrriimmiinnaattiioonn  bbaasseedd  oonn  eeccoonnoommiicc  ssttaattuuss  wwiillll  nnoott  bbee  ttoolleerraatteedd  iinn  tthhee  nneeww

SSoouutthh  AAffrriiccaa..

WWee  tthheerreeffoorree  rreeccoommmmeenndd  tthhaatt  ""eeccoonnoommiicc  ssttaattuuss""  bbee  iinncclluuddeedd  aass  oonnee  ooff  tthhee  pprrootteecctteedd  ggrroouunnddss  iinn  tthhee  eeqquuaalliittyy

pprroovviissiioonn..    TThhee  tteerrmm  ""pprrooppeerrttyy""  iiss  mmoorree  ccoommmmoonnllyy  uusseedd  iinn  iinntteerrnnaattiioonnaall  hhuummaann  rriigghhttss  aaggrreeeemmeennttss,,  bbuutt  ssuucchh

tteerrmmiinnoollooggyy  hhaass  ssppeecciiffiicc  ccoonnnnoottaattiioonnss  iinn  SSoouutthh  AAffrriiccaa  wwiitthh  rreeffeerreennccee  ttoo  llaanndd..    TThhuuss,,  wwee  pprreeffeerr  tthhee  tteerrmm

""eeccoonnoommiicc  ssttaattuuss""  ssoo  aass  ttoo  bbee  ssuurree  ooff  tthhee  bbrrooaaddeerr  iinntteerrpprreettaattiioonn  ooff  ddiissccrriimmiinnaattiioonn  bbaasseedd  oonn  tthhee  ffiinnaanncciiaall

ssttaattuuss  ooff  cchhiillddrreenn..     

IIVV..    NNaattiioonnaall  OOrriiggiinn

IItt  iiss  nnoott  uunnccoommmmoonn  ttoo  ffiinndd  pprroovviissiioonnss  ddeennyyiinngg  rriigghhttss  ((ffoorr  eexxaammppllee,,  eedduuccaattiioonn  rriigghhttss))  ttoo  cchhiillddrreenn  wwhhoo  wweerree  nnoott

lleeggaallllyy  aaddmmiitttteedd  iinnttoo  aa  ccoouunnttrryy..    HHoowweevveerr,,  bbeeccaauussee  cchhiillddrreenn  hhaavvee  lliittttllee  iiff  aannyy  ccoonnttrrooll  oovveerr  wwhheerree  tthheeyy  lliivvee,,  tthhiiss

aammoouunnttss  ttoo  ddiissccrriimmiinnaattiioonn  aaggaaiinnsstt  cchhiillddrreenn  ffoorr  tthhee  aaccttss  ooff  tthheeiirr  ppaarreennttss..
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SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

TThhee  CCoonnvveennttiioonn  mmaakkeess  iitt  qquuiittee  cclleeaarr  tthhaatt  tthhee  SSttaattee  hhaass  aa  dduuttyy  ttoo  pprroovviiddee  ffoorr  aallll  cchhiillddrreenn  wwiitthhiinn  iittss  bboorrddeerrss,,

rreeggaarrddlleessss  ooff  nnaattiioonnaall  oorriiggiinn..99    TThhiiss  dduuttyy  iiss  bbaasseedd  oonn  tthhee  pprriinncciippllee  tthhaatt  cchhiillddrreenn  aarree  tthhee  ccoommmmoonn  rreessppoonnssiibbiilliittyy  ooff

bbootthh  ppaarreennttss,,  tthhee  SSttaattee  aanndd  ssoocciieettyy  aass  aa  wwhhoollee..

IInn  11998822,,  tthhee  SSuupprreemmee  CCoouurrtt  ooff  tthhee  UUnniitteedd  SSttaatteess  ssttrruucckk  ddoowwnn  aa  llaaww  ddeennyyiinngg  ssttaattee--ffuunnddeedd  eedduuccaattiioonn  ttoo  cchhiillddrreenn

wwhhoo  wweerree  iilllleeggaall  aalliieennss  aass  vviioollaattiivvee  ooff  tthhee  EEqquuaall  PPrrootteeccttiioonn  CCllaauussee..1100    TThhee  CCoouurrtt  ffoouunndd  tthhaatt  nnoo  rraattiioonnaall  jjuussttiiffiiccaattiioonn

ffoorr  ddiissccrriimmiinnaattiinngg  aaggaaiinnsstt  cchhiillddrreenn  oonn  tthhee  bbaassiiss  ooff  tthheeiirr  ssttaattuuss  aass  iilllleeggaall  aalliieennss  eexxiisstteedd,,  aass  iitt  wwaass  aa  lleeggaall

cchhaarraacctteerriissttiicc  oovveerr  wwhhiicchh  tthheeyy  hhaavvee  nnoo  ccoonnttrrooll..

AAss  tthhiiss  iiss  oonnee  aarreeaa  wwhheerree  cchhiillddrreenn  aarree  eexxcceeeeddiinnggllyy  vvuullnneerraabbllee,,  wwee  rreeccoommmmeenndd  aaddddiinngg  ""nnaattiioonnaall  oorriiggiinn""  ttoo

tthhee  lliisstt  ooff  pprrootteecctteedd  ggrroouunnddss  iinn  tthhee  eeqquuaalliittyy  pprroovviissiioonn..

VV..    OOtthheerr  CCoonnssiiddeerraattiioonnss

IItt  iiss  eesssseennttiiaall  tthhaatt  tthhee  eeqquuaalliittyy  ccllaauussee  mmaaiinnttaaiinn  iittss  ccuurrrreenntt  fflleexxiibbllee  llaanngguuaaggee  aalllloowwiinngg  ffoorr  ccoonnssiiddeerraattiioonn  ooff  aaddddiittiioonnaall

ggrroouunnddss  ooff  ddiissccrriimmiinnaattiioonn..    IItt  iiss  iimmppoorrttaanntt  tthhaatt  aannyy  ccllaassss  ooff  iinnddiivviidduuaallss  nnoott  ccoonntteemmppllaatteedd  dduurriinngg  tthhee  wwrriittiinngg  ooff  tthhee

eeqquuaalliittyy  pprroovviissiioonn  aallssoo  bbee  aabbllee  ttoo  bbrriinngg  aa  ccoonnssttiittuuttiioonnaall  ccllaaiimm  bbaasseedd  oonn  tthhee  pprroovviissiioonn..    FFoorr  eexxaammppllee,,  aa  ccllaassss  ooff

aaddoopptteeeess  sshhoouulldd  bbee  ffrreeee  ttoo  aarrgguuee  tthhaatt  aaddooppttiioonn  llaawwss  tthhaatt  ddeessttrrooyy  tthhee  ooppppoorrttuunniittyy  ooff  tthhee  aaddoopptteeeess  ttoo  lleeaarrnn  tthhee

iiddeennttiittyy  ooff  tthheeiirr  bbiioollooggiiccaall  ppaarreennttss  uunnjjuussttiiffiiaabbllyy  ddiissccrriimmiinnaattee  aaggaaiinnsstt  tthheemm..1111    WWee  aarree  ssaattiissffiieedd  tthhaatt  tthhee  IInntteerriimm

CCoonnssttiittuuttiioonn''ss  eeqquuaalliittyy  pprroovviissiioonn  mmeeeettss  tthhiiss  rreeqquuiirreemmeenntt,,  aanndd  rreeccoommmmeenndd  mmaaiinnttaaiinniinngg  llaanngguuaaggee  tthhaatt  iiss  eeqquuaallllyy

fflleexxiibbllee  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..

FFiinnaallllyy,,  iitt  iiss  nnootteewwoorrtthhyy  tthhaatt  tthhee  CCaannaaddiiaann  ccoouurrttss  eexxpplliicciittllyy  hhaavvee  hheelldd  tthhaatt  tthhee  CCaannaaddiiaann  CChhaarrtteerr  ooff  RRiigghhttss  aanndd

FFrreeeeddoommss  pprroohhiibbiittss  ddiissccrriimmiinnaattiioonn  ooff  yyoouunngg,,  aass  wweellll  aass  eellddeerrllyy,,  ppeeooppllee..    IInn  SSiillaannoo  vv..  TThhee  QQuueeeenn  iinn  RRiigghhtt  ooff  BBrriittiisshh

CCoolluummbbiiaa,,1122  tthhee  BBrriittiisshh  CCoolluummbbiiaa  SSuupprreemmee  CCoouurrtt  ccoonnssiiddeerreedd  tthhee  ccoonnssttiittuuttiioonnaalliittyy  ooff  ssoocciiaall  aassssiissttaannccee  lleeggiissllaattiioonn

tthhaatt  pprroovviiddeedd  lleessss  bbeenneeffiitt  ffoorr  tthhoossee  uunnddeerr  2266  yyeeaarrss  ooff  aaggee  tthhaann  ffoorr  tthhoossee  2266  oorr  oovveerr..    UUppoonn  ddeetteerrmmiinniinngg  tthhaatt  tthhee

aammoouunntt  aatt  ssttaakkee  wwaass  ooff  rreeaall  iimmppoorrttaannccee  ttoo  tthhoossee  aaffffeecctteedd  bbyy  tthhee  ddiiffffeerreennccee,,  tthhee  CCoouurrtt  ssttrruucckk  ddoowwnn  tthhee  lleeggiissllaattiioonn  aass

vviioollaattiivvee  ooff  tthhee  aaggee  pprroovviissiioonn  ooff  tthhee  CChhaarrtteerr''ss  eeqquuaalliittyy  ccllaauussee..

                                                                   
99    SSeeee  AArrttiiccllee  22((11))  ssttaattiinngg  tthhaatt  SSttaattee  PPaarrttiieess  sshhaallll  rreessppeecctt  aanndd  eennssuurree  tthhee  rriigghhttss  ooff  eeaacchh  cchhiilldd  wwiitthhiinn  tthheeiirr  jjuurriissddiiccttiioonn

rreeggaarrddlleessss  ooff  ........nnaattiioonnaall  oorriiggiinn..
1100    PPllyylleerr  vv..  DDooee,,  445577  UU..SS..  220022  ((11998822))
1111    TThhiiss  ccllaaiimm  hhaass  bbeeeenn  rreejjeecctteedd  bbyy  aa  ccoouurrtt  iinn  tthhee  UUnniitteedd  SSttaatteess..    SSeeee  IInn  rree  RRooggeerr  BB..,,  441188  NN..EE..22dd  775511  ((IIllll..  11998811))..
1122    4422  DD..LL..RR..  ((44tthh))  440077  ((11998877))..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

TThhee  CChhiilldd''ss  RRiigghhtt  ttoo  HHuummaann  DDiiggnniittyy
aanndd

FFrreeeeddoomm  aanndd  SSeeccuurriittyy  ooff  tthhee  PPeerrssoonn

TThhee  IImmppaacctt  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn''ss  HHuummaann  DDiiggnniittyy  aanndd  FFrreeeeddoomm  aanndd  SSeeccuurriittyy  ooff  PPeerrssoonn  CCllaauussee  oonn

tthhee  RRiigghhttss  ooff  SSoouutthh  AAffrriiccaann  CChhiillddrreenn

TThhee  IInntteerriimm  CCoonnssttiittuuttiioonn  pprroovviiddeess  ffoorr  tthhee  rriigghhtt  ttoo  rreessppeecctt  ffoorr  aanndd  pprrootteeccttiioonn  ooff  aa

ppeerrssoonn''ss  ddiiggnniittyy  aanndd  tthhee  rriigghhtt  ttoo  ffrreeeeddoomm  aanndd  sseeccuurriittyy  ooff  tthhee  ppeerrssoonn,,  iinncclluuddiinngg  aammoonnggsstt  ootthheerrss,,  tthhee  rriigghhtt  nnoott  ttoo  bbee

ssuubbjjeecctt  ttoo  ttoorrttuurree  ooff  aannyy  kkiinndd,,  wwhheetthheerr  pphhyyssiiccaall,,  mmeettaall  oorr  eemmoottiioonnaall,,  nnoorr  bbee  ssuubbjjeecctt  ttoo  ccrruueell,,  iinnhhuummaann  oorr  ddeeggrraaddiinngg

ttrreeaattmmeenntt  oorr  ppuunniisshhmmeenntt..    NNoo  ssppeecciiffiicc  pprroohhiibbiittiioonn  aaggaaiinnsstt  tthhee  uussee  ooff  ccoorrppoorraall  ppuunniisshhmmeenntt  iiss  pprroovviiddeedd..

IInn  SSoouutthh  AAffrriiccaa,,  cchhiillddrreenn  aarree  rroouuttiinneellyy  ddeenniieedd  tthheeiirr  rriigghhtt  ttoo  hhuummaann  ddiiggnniittyy  aanndd  ffrreeeeddoomm  aanndd  sseeccuurriittyy  ooff  tthheeiirr

ppeerrssoonnss  bbyy  tthhee  ffrreeqquueenntt  uussee  ooff  ccoorrppoorraall  ppuunniisshhmmeenntt  aaggaaiinnsstt  tthheemm  iinn  hhoommeess,,  sscchhoooollss,,  cchhiilldd  ccaarree  iinnssttiittuuttiioonnss,,  ffoosstteerr--

ccaarree,,  ddaayy--ccaarree,,  ccoorrrreeccttiioonnaall  sseerrvviicceess  iinnssttiittuuttiioonnss,,  iinn  ppoolliiccee  ccuussttooddyy  aanndd  bbyy  tthhee  uussee  ooff  jjuuddiicciiaall  wwhhiippppiinngg  aass  aa

sseenntteenncciinngg  ooppttiioonn  ffoorr  cchhiillddrreenn  iinn  ccoonnfflliicctt  wwiitthh  tthhee  llaaww..1133

TThhee  pphhyyssiiccaall  ppuunniisshhmmeenntt  ooff  cchhiillddrreenn  ddeelliibbeerraatteellyy  hhuummiilliiaatteess  tthheemm  aanndd  ddeepprriivveess  tthheemm  ooff  ddiiggnniittyy  aanndd  ffrreeeeddoomm  aanndd

sseeccuurriittyy  ooff  tthheeiirr  ppeerrssoonnss..    CCoorrppoorraall  ppuunniisshhmmeenntt  hhaass  aa  nneeggaattiivvee  iimmppaacctt  oonn  cchhiillddrreenn  bbootthh  pphhyyssiiccaallllyy  aanndd  mmeennttaallllyy  aass

iitt  ccaauusseess  pphhyyssiiccaall  ppaaiinn,,  ddaammaaggee  aanndd  ssuuffffeerriinngg,,  aanndd  mmeennttaallllyy  iimmppaaiirrss  tthhee  cchhiilldd''ss  sseellff  eesstteeeemm  aanndd  sseellff  iimmaaggee,,  tthhuuss

iimmppaaiirriinngg  tthhee  cchhiilldd''ss  ffeeeelliinngg  ooff  sseellff  wwoorrtthh  aanndd  ddiiggnniittyy..

TThheerree  iiss  nnoo  rraattiioonnaall  bbaassiiss  ffoorr  aappppllyyiinngg  ddiiffffeerreenntt,,  aanndd  lloowweerr  ssttaannddaarrddss,,  ooff  pprrootteeccttiioonn  ffrroomm  ccoorrppoorraall  ppuunniisshhmmeenntt  ttoo

cchhiillddrreenn  ffrroomm  tthhoossee  aapppplliieedd  ttoo  aadduullttss..    IInn  ffaacctt,,  cchhiillddrreenn  sshhoouulldd  bbee  ggiivveenn  hhiigghheerr  ssttaannddaarrddss  tthhaann  aadduullttss  aass  cchhiillddrreenn  aarree

ssmmaalllleerr  aanndd  mmoorree  vvuullnneerraabbllee  ttoo  iinnjjuurryy,,  bbootthh  pphhyyssiiccaall  aanndd  ppssyycchhoollooggiiccaall  iinnjjuurryy..

                                                                   
1133    VVaarriioouuss  ssmmaallll  ssccaallee  ssttuuddiieess  ooff  sscchhooooll  ccoorrppoorraall  ppuunniisshhmmeenntt  dduurriinngg  tthhee  11998800ss  aallll  sshhoowweedd  aa  vveerryy  hhiigghh  rraattee  ooff

ccoorrppoorraall  ppuunniisshhmmeenntt..    IInn  mmaannyy  sscchhoooollss,,  iitt  iiss  uusseedd  ffoorr  mmiinnoorr  ooffffeenncceess..    SSuurrvveeyyss  ooff  uunniivveerrssiittyy  ssttuuddeennttss  hhaavvee  ffoouunndd  uupp

ttoo  8899  %%  rreeppoorrttiinngg  bbeeiinngg  ccoorrppoorraallllyy  ppuunniisshheedd  wwhhiillee  tthheeyy  wweerree  aatt  sscchhooooll,,  iinncclluuddiinngg  8844  %%  ooff  ggiirrllss..    MMuucchh  ooff  tthhee

ppuunniisshhmmeenntt  wwaass  uunnooffffiicciiaall,,  ttaakkiinngg  ppllaaccee  iinn  tthhee  ccllaassssrroooomm  wwiitthh  nnoo  rreeccoorrddss  bbeeiinngg  kkeepptt  ooff  tthhee  iinncciiddeenntt..    EEppoocchh--SSoouutthh

AAffrriiccaa..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

WWee  tthheerreeffoorree  rreeccoommmmeenndd  tthhaatt  aa  ccllaauussee  pprroohhiibbiittiinngg  aallll  ffoorrmmss  ooff  ccoorrppoorraall  ppuunniisshhmmeenntt  iinn  aallll  iinnssttiittuuttiioonnss,,

cchhiilldd  ccaarree  ffaacciilliittiieess  aanndd  sscchhoooollss  eennttrruusstteedd  wwiitthh  tthhee  ccaarree  ooff  tthhee  cchhiilldd,,  iinncclluuddiinngg  jjuuddiicciiaall  wwhhiippppiinngg,,  bbee  aaddddeedd

ttoo  tthhee  ffrreeeeddoomm  aanndd  sseeccuurriittyy  ooff  ppeerrssoonn  ccllaauussee  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..

BBeellooww  pplleeaassee  ffiinndd  pprreecceeddeenntt  iinn  bbootthh  iinntteerrnnaattiioonnaall  hhuummaann  rriigghhttss  aaggrreeeemmeennttss  aass  wweellll  aass  ccoonnssttiittuuttiioonnaall  ddeecciissiioonnss  aanndd

lleeggiissllaattiivvee  aaccttiioonn  iinn  ootthheerr  ccoouunnttrriieess  pprroohhiibbiittiinngg  tthhee  uussee  ooff  ccoorrppoorraall  ppuunniisshhmmeenntt  aaggaaiinnsstt  cchhiillddrreenn..

II.. IInntteerrnnaattiioonnaall  HHuummaann  RRiigghhttss  AAggrreeeemmeennttss  PPrroohhiibbiittiinngg  CCoorrppoorraall  PPuunniisshhmmeenntt  ooff  CChhiillddrreenn

TThhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  ccoonnttaaiinnss  tthhee  ffoolllloowwiinngg  pprrootteeccttiioonn  ffoorr  cchhiillddrreenn::

AArrttiiccllee  1199  ((11))

""SSttaattee  PPaarrttiieess  sshhaallll  ttaakkee  aallll  aapppprroopprriiaattee  lleeggiissllaattiivvee,,  aaddmmiinniissttrraattiivvee,,  ssoocciiaall  aanndd  eedduuccaattiioonnaall  mmeeaassuurreess  ttoo  pprrootteecctt  tthhee

cchhiilldd  ffrroomm  aabbuussee,,  nneegglleecctt  oorr  nneegglliiggeenntt  ttrreeaattmmeenntt,,  mmaallttrreeaattmmeenntt  oorr  eexxppllooiittaattiioonn,,  iinncclluuddiinngg  sseexxuuaall  aabbuussee,,  wwhhiillee  iinn  tthhee

ccaarree  ooff  ppaarreenntt((ss)),,  lleeggaall  gguuaarrddiiaann((ss))  oorr  aannyy  ootthheerr  ppeerrssoonn  wwhhoo  hhaass  tthhee  ccaarree  ooff  tthhee  cchhiilldd..""

AArrttiiccllee  3377  ((aa))

""NNoo  cchhiilldd  sshhaallll  bbee  ssuubbjjeecctt  ttoo  ttoorrttuurree,,  oorr  ootthheerr  ccrruueell,,  iinnhhuummaann,,  oorr  ddeeggrraaddiinngg  ttrreeaattmmeenntt  oorr  ppuunniisshhmmeenntt........""

AArrttiiccllee  2288  ((22))

""SSttaattee  PPaarrttiieess  sshhaallll  ttaakkee  aallll  aapppprroopprriiaattee  mmeeaassuurreess  ttoo  eennssuurree  tthhaatt  sscchhooooll  ddiisscciipplliinnee  iiss  aaddmmiinniisstteerreedd  iinn  aa  mmaannnneerr

ccoonnssiisstteenntt  wwiitthh  tthhee  cchhiilldd''ss  hhuummaann  ddiiggnniittyy  aanndd  iinn  ccoonnffoorrmmiittyy  wwiitthh  tthhee  pprreesseenntt  CCoonnvveennttiioonn""

TThhee  CCoonnvveennttiioonn  pprroovviiddeess  iinntteerrnnaattiioonnaall  aauutthhoorriittyy  ffoorr  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  pphhyyssiiccaall  iinntteeggrriittyy..    TThhee  UUNN  CCoommmmiitttteeee  oonn

tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd,,  tthhee  eelleecctteedd  eexxppeerrtt  CCoommmmiitttteeee  rreessppoonnssiibbllee  ffoorr  mmoonniittoorriinngg  tthhee  iimmpplleemmeennttaattiioonn  ooff  tthhee

CCoonnvveennttiioonn  aanndd  rreecceeiivviinngg  rreeppoorrttss  ooff  rraattiiffyyiinngg  SSttaattee  PPaarrttiieess,,  hhaass  eemmpphhaassiizzeedd  tthhaatt  pphhyyssiiccaall  ppuunniisshhmmeenntt  iinn  tthhee  hhoommee,,

iinn  iinnssttiittuuttiioonnss,,  eettcc..  iiss  nnoott  ccoommppaattiibbllee  wwiitthh  tthhee  CCoonnvveennttiioonn..

TThhee  CCoommmmiitttteeee  mmoosstt  rreecceennttllyy  rreeccoommmmeennddeedd  iinn  iittss  ccoonncclluuddiinngg  oobbsseerrvvaattiioonnss  ooff  tthhee  iinniittiiaall  rreeppoorrtt  ooff  tthhee  UUnniitteedd

KKiinnggddoomm  tthhaatt  tthhee  lleeggaall  pprroohhiibbiittiioonn  ooff  tthhee  pphhyyssiiccaall  ppuunniisshhmmeenntt  ooff  tthhee  cchhiilldd  iiss  nneecceessssaarryy  ttoo  oovveerrccoommee  tthhee  pprroobblleemm  ooff

vviioolleennccee  iinn  ssoocciieettyy..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

AAnnootthheerr  iinntteerrnnaattiioonnaall  CCoovveennaanntt  wwhhiicchh  SSoouutthh  AAffrriiccaa  hhaass  aa  mmoorraall  oobblliiggaattiioonn  ttoo  iimmpplleemmeenntt1144  iiss  tthhee  IInntteerrnnaattiioonnaall

CCoovveennaanntt  oonn  CCiivviill  aanndd  PPoolliittiiccaall  RRiigghhttss,,  AArrttiiccllee  77  ooff  wwhhiicchh  gguuaarraanntteeeess  pprrootteeccttiioonn  ffrroomm  ''ccrruueell,,  iinnhhuummaann  oorr  ddeeggrraaddiinngg

ttrreeaattmmeenntt  oorr  ppuunniisshhmmeenntt''..    TThhee  oovveerrsseeeeiinngg  HHuummaann  RRiigghhttss  CCoommmmiitttteeee  ssttaatteedd  iinn  11999922::

""  TThhee  pprroohhiibbiittiioonn  iinn  AArrttiiccllee  77  rreellaatteess  nnoott  oonnllyy  ttoo  aaccttss  tthhaatt  ccaauussee  pphhyyssiiccaall  ppaaiinn,,  bbuutt  aallssoo  ttoo  aaccttss  tthhaatt  ccaauussee  mmeennttaall

ssuuffffeerriinngg  ttoo  tthhee  vviiccttiimm..    IInn  tthhee  CCoommmmiitttteeee''ss  vviieeww,,  mmoorreeoovveerr,,  tthhee  pprroohhiibbiittiioonn  mmuusstt  eexxtteenndd  ttoo  ccoorrppoorraall  ppuunniisshhmmeenntt,,

iinncclluuddiinngg  eexxcceessssiivvee  cchhaassttiisseemmeenntt  oorrddeerreedd  aass  ppuunniisshhmmeenntt  ffoorr  aa  ccrriimmee  oorr  aass  aann  eedduuccaattiivvee  oorr  ddiisscciipplliinnaarryy  mmeeaassuurree..    IItt

iiss  aapppprroopprriiaattee  ttoo  eemmpphhaassiizzee  iinn  tthhiiss  rreeggaarrdd  tthhaatt  AArrttiiccllee  77  pprrootteeccttss,,  iinn  ppaarrttiiccuullaarr,,  cchhiillddrreenn,,  ppuuppiillss  aanndd

ppaattiieennttss  iinn  tteeaacchhiinngg  aanndd  mmeeddiiccaall  iinnssttiittuuttiioonnss..""

IInn  aaddddiittiioonn,,  tthhrreeee  sseettss  ooff  UUnniitteedd  NNaattiioonnss  IInnssttrruummeennttss::  tthhee  UUNN  MMiinniimmuumm  RRuulleess  ffoorr  tthhee  AAddmmiinniissttrraattiioonn  ooff  JJuuvveenniillee

JJuussttiiccee,,  tthhee  UUNN  RRuulleess  ffoorr  tthhee  PPrrootteeccttiioonn  ooff  JJuuvveenniilleess  DDeepprriivveedd  ooff  TThheeiirr  LLiibbeerrttyy  aanndd  tthhee  UUNN  RRuulleess  ffoorr  tthhee

PPrreevveennttiioonn  ooff  JJuuvveenniillee  DDeelliinnqquueennccyy,,  aallll  pprroohhiibbiitt  tthhee  uussee  ooff  ccoorrppoorraall  ppuunniisshhmmeenntt  aaggaaiinnsstt  cchhiillddrreenn,,  wwhheetthheerr  aass  aa

sseenntteennccee  ooff  tthhee  ccoouurrtt  oorr  aass  aann  iinnssttiittuuttiioonnaall  mmeeaassuurree  ooff  ccoonnttrrooll..

FFiinnaallllyy,,  tthhee  UUnniitteedd  NNaattiioonnss  CCoonnvveennttiioonn  AAggaaiinnsstt  TToorrttuurree  aanndd  OOtthheerr  CCrruueell,,  IInnhhuummaann  oorr  DDeeggrraaddiinngg  TTrreeaattmmeenntt  oorr

PPuunniisshhmmeenntt,,1155  ddeeffiinneess  ttoorrttuurree  aass  tthhee  ffoolllloowwiinngg::

""  AAnnyy  aacctt  bbyy  wwhhiicchh  sseevveerree  ppaaiinn  oorr  ssuuffffeerriinngg,,  wwhheetthheerr  pphhyyssiiccaall  oorr  mmeennttaall,,  iiss  iinntteennttiioonnaallllyy  iinnfflliicctteedd  oonn  aa  ppeerrssoonn  ffoorr

ssuucchh  ppuurrppoosseess  aass  oobbttaaiinniinngg  ffrroomm  hhiimm  oorr  aa  tthhiirrdd  ppeerrssoonn  iinnffoorrmmaattiioonn  oorr  aa  ccoonnffeessssiioonn,,  ppuunniisshhiinngg  hhiimm  ffoorr  aann  aacctt  hhee

oorr  aa  tthhiirrdd  ppeerrssoonn  hhaass  ccoommmmiitttteedd,,  ........  wwhheenn  ssuucchh  ppaaiinn  oorr  ssuuffffeerriinngg  iiss  iinnfflliicctteedd  bbyy  oorr  aatt  tthhee  iinnssttiiggaattiioonn  ooff  oorr  wwiitthh

tthhee  ccoonnsseenntt  oorr  aaccqquuiieesseennccee  ooff  aa  ppuubblliicc  ooffffiicciiaall  oorr  ootthheerr  ppeerrssoonnss  aaccttiinngg  iinn  ooffffiicciiaall  ccaappaacciittyy........""  ((AArrttiiccllee  11))

TThhee  jjuuddiicciiaall  wwhhiippppiinngg  ooff  cchhiillddrreenn  iinn  ccoonnfflliicctt  wwiitthh  tthhee  llaaww  aanndd  tthhee  uussee  ooff  pphhyyssiiccaall  ppuunniisshhmmeenntt  aass  aa  mmeeaassuurree  ooff

ddiisscciipplliinnee  iinn  sscchhoooollss,,  cchhiilldd  ccaarree  ffaacciilliittiieess  aanndd  ootthheerr  iinnssttiittuuttiioonnss  eennttrruusstteedd  wwiitthh  tthhee  ccaarree  ooff  tthhee  cchhiilldd  ccaann  aarrgguuaabbllyy  ffaallll

wwiitthhiinn  tthhee  aabboovvee  ddeeffiinniittiioonn  ooff  ttoorrttuurree..

IIII.. CCoonnssttiittuuttiioonnaall  DDeecciissiioonnss  aanndd  LLeeggiissllaattiivvee  AAccttiioonn  iinn  ootthheerr  CCoouunnttrriieess  wwhhiicchh  PPrroohhiibbiitt  tthhee  UUssee  ooff

CCoorrppoorraall  PPuunniisshhmmeenntt  AAggaaiinnsstt  CChhiillddrreenn

                                                                   
1144SSoouutthh  AAffrriiccaa  hhaass  ssiiggnneedd  tthhee  IInntteerrnnaattiioonnaall  CCoovveennaanntt  tthhuuss  ccrreeaattiinngg  aa  mmoorraall  oobblliiggaattiioonn  ttoo  iimmpplleemmeenntt  iittss  pprroovviissiioonnss

aanndd  pprreeppaarree  iittsseellff  ffoorr  ffuullll  rraattiiffiiccaattiioonn..
1155    AAddoopptteedd  bbyy  tthhee  GGeenneerraall  AAsssseemmbbllyy  ooff  tthhee  UUnniitteedd  NNaattiioonnss    wwiitthh  rreessoolluuttiioonn  3399//4466  ooff  1100  DDeecceemmbbeerr  11998844,,  eenntteerreedd

iinnttoo  ffoorrccee  oonn  2277  JJuunnee  11998877,,  aanndd  aass  ooff  JJuunnee  11999900  tthhee  CCoonnvveennttiioonn  wwaass  rraattiiffiieedd  bbyy  5522  ssttaatteess..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

TThhee  SSuupprreemmee  CCoouurrtt  ooff  ZZiimmbbaabbwwee  hheelldd  iinn  SS  vv..  JJuuvveenniillee,,1166  tthhaatt  ""tthhee  iimmppoossiittiioonn  ooff  aa  sseenntteennccee  ooff  aa  wwhhiippppiinngg  oorr

ccoorrppoorraall  ppuunniisshhmmeenntt  uuppoonn  jjuuvveenniilleess  iiss  aann  iinnhhuummaannee  oorr  ddeeggrraaddiinngg  ppuunniisshhmmeenntt  oorr  ttrreeaattmmeenntt  wwhhiicchh  vviioollaatteess  tthhee

pprroohhiibbiittiioonn  aaggaaiinnsstt  ssuucchh  ppuunniisshhmmeenntt  ccoonnttaaiinneedd  iinn  ss  1155((11))  ooff  tthhee  CCoonnssttiittuuttiioonn  ooff  ZZiimmbbaabbwwee..""

IInn  ccoommiinngg  ttoo  tthhiiss  ddeecciissiioonn,,  DDuummbbuuttsshheennaa  CCJJ  nnootteedd  tthhaatt  ""bbyy  iittss  ((ccoorrppoorraall  ppuunniisshhmmeenntt))  vveerryy  nnaattuurree,,  iitt  ttrreeaattss

mmeemmbbeerrss  ooff  tthhee  hhuummaann  rraaccee  aass  nnoonn--mmeemmbbeerrss..    IIrrrreessppeeccttiivvee  ooff  tthhee  ooffffeennccee  hhee  ccoommmmiitttteedd,,  tthhee  vviilleesstt  ccrriimmee  rreemmaaiinnss  aa

hhuummaann  bbeeiinngg  ddiissppoosssseesssseedd  ooff  ccoommmmoonn  hhuummaann  ddiiggnniittyy..    WWhhiippppiinngg  ddooeess  nnoott  aaccccoorrdd  hhiimm  hhuummaann  ssttaattuuss..""

IInn  tthhee  ccaassee  ooff  EExx  PPaarrttee  AAttttoorrnneeyy  GGeenneerraall,,  NNaammiibbiiaa  ::  IInn  RRee  CCoorrppoorraall  PPuunniisshhmmeenntt  bbyy  OOrrggaannss  ooff  tthhee  SSttaattee,,1177  iitt  wwaass

hheelldd  iinn  tthhee  SSuupprreemmee  CCoouurrtt  ooff  NNaammiibbiiaa  tthhaatt::

""  tthhee  iimmppoossiittiioonn  ooff  aannyy  sseenntteennccee  bbyy  aannyy  jjuuddiicciiaall  oorr  qquuaassii--jjuuddiicciiaall  aauutthhoorriittyy,,  oorr  ddiirreeccttiinngg  aannyy  ccoorrppoorraall  ppuunniisshhmmeenntt

uuppoonn  aannyy  ppeerrssoonn  iiss  uunnllaawwffuull  aanndd  iinn  ccoonnfflliicctt  wwiitthh  AArrttiiccllee  88  ooff  tthhee  NNaammiibbiiaann  CCoonnssttiittuuttiioonn..    TThhee  iinnfflliiccttiioonn  ooff  ccoorrppoorraall

ppuunniisshhmmeenntt  iinn  GGoovveerrnnmmeenntt  sscchhoooollss  ppuurrssuuaanntt  ttoo  tthhee  eexxiissttiinngg  ccooddee  ffoorrmmuullaatteedd  bbyy  tthhee  MMiinniissttrryy  ooff  EEdduuccaattiioonn,,  CCuullttuurree

aanndd  SSppoorrtt,,  oorr  aannyy  ootthheerr  ddiirreeccttiioonn  bbyy  tthhee  ssaaiidd  MMiinniissttrryy  oorr  aannyy  tthheeiirr  oorrggaann  ooff  ggoovveerrnnmmeenntt  iiss  lliikkeewwiissee  uunnccoonnssttiittuuttiioonnaall

aanndd  uunnllaawwffuull  aanndd  iinn  ccoonnfflliicctt  wwiitthh  AArrttiiccllee  88  ooff  tthhee  NNaammiibbiiaann  CCoonnssttiittuuttiioonn..""1188

IInntteerrnnaattiioonnaall  pprrooggrreessss  ttoo  eenndd  ccoorrppoorraall  ppuunniisshhmmeenntt  hhaass  aallssoo  ooccccuurrrreedd..    IInn  mmaannyy  ccoouunnttrriieess  ccoorrppoorraall  ppuunniisshhmmeenntt  iinn

sscchhoooollss  aanndd  tthhee  ppeennaall  ssyysstteemm  hhaass  bbeeeenn  oouuttllaawweedd  ffoorr  ddeeccaaddeess  oorr  lloonnggeerr..    FFoorr  eexxaammppllee,,  PPoollaanndd  oouuttllaawweedd  ccoorrppoorraall

ppuunniisshhmmeenntt  iinn  sscchhoooollss  iinn  11778833..

TThhee  oonnllyy  rreeggiimmee  ttoo  rreeiinnttrroodduuccee  ccoorrppoorraall  ppuunniisshhmmeennttss  iinn  sscchhoooollss  wwaass  tthhaatt  ooff  NNaazzii  GGeerrmmaannyy..    TThhee  UUnniitteedd  KKiinnggddoomm

wwaass  tthhee  llaasstt  EEuurrooppeeaann  ccoouunnttrryy  ttoo  eenndd  ccoorrppoorraall  ppuunniisshhmmeenntt  iinn  ssttaattee  sscchhoooollss  iinn  11998877..    IItt  iiss  pprroohhiibbiitteedd  iinn  CChhiinnaa,,

RRuussssiiaa,,  hhaallff  ooff  tthhee  ssttaatteess  ooff  tthhee  UUSSAA,,  NNeeww  ZZeeaallaanndd  aanndd  mmoosstt  ooff  tthhee  ssttaatteess  iinn  AAuussttrraalliiaa..1199

                                                                   
1166    ((11999900))  44  SSAA  115511
1177    ((11999911))  ((33))  SSAA  7766
1188    AArrttiiccllee  88  ooff  tthhee  NNaammiibbiiaann  CCoonnssttiittuuttiioonn  rreeaaddss::

((11)) TThhee  ddiiggnniittyy  ooff  aallll  ppeerrssoonnss  sshhaallll  bbee  iinnvviioollaabbllee..

((22)) ((aa)) IInn  aannyy  jjuuddiicciiaall  pprroocceeeeddiinnggss  oorr  iinn  ootthheerr  pprroocceeeeddiinnggss  bbeeffoorree  aannyy  oorrggaann  ooff  tthhee  ssttaattee,,  aanndd  dduurriinngg

eennffoorrcceemmeenntt  ooff  aa  ppeennaallttyy,,  rreessppeecctt  ffoorr  HHuummaann  DDiiggnniittyy  sshhaallll  bbee  gguuaarraanntteeeedd..

((bb)) NNoo  ppeerrssoonn  sshhaallll  bbee  ssuubbjjeecctt  ttoo  ttoorrttuurree  oorr  ttoo  ccrruueell,,  iinnhhuummaann  oorr  ddeeggrraaddiinngg  ttrreeaattmmeenntt  oorr  ppuunniisshhmmeenntt..
1199    IInnffoorrmmaattiioonn  oobbttaaiinneedd  ffrroomm  EEppoocchh--SSoouutthh  AAffrriiccaa..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

IInn  AAffrriiccaa,,  BBuurrkkiinnaa  FFaassoo  eennddeedd  sscchhooooll  ccoorrppoorraall  ppuunniisshhmmeenntt  bbyy  ddeeccrreeee  iinn  11996655,,  iitt  iiss  aallssoo  pprroohhiibbiitteedd  iinn  BBoottsswwaannaa..2200

IInn  NNaammiibbiiaa,,  aass  tthhee  aabboovvee  ccaassee  iilllluussttrraatteess,,  tthhee  SSuupprreemmee  CCoouurrtt  ddeeccllaarreedd  bbootthh  jjuuddiicciiaall  aanndd  sscchhooooll  ccoorrppoorraall

ppuunniisshhmmeenntt  uunnccoonnssttiittuuttiioonnaall..

SSiixx  EEuurrooppeeaann  ccoouunnttrriieess  hhaavvee  ttoo  ddaattee  ffoorrmmaallllyy  pprroohhiibbiitteedd  aallll  ffoorrmmss  ooff  ppuunniisshhmmeenntt  ooff  cchhiillddrreenn  bbyy  ppaarreennttss  aanndd  ootthheerr

ppeerrssoonnss  eennttrruusstteedd  wwiitthh  tthhee  ccaarree  ooff  tthhee  cchhiilldd..    SSwweeddeenn  oouuttllaawweedd  ccoorrppoorraall  ppuunniisshhmmeenntt  iinn  11997799,,  FFiinnllaanndd  iinn  11998844,,

DDeennmmaarrkk  iinn  11998866,,  NNoorrwwaayy  iinn  11998877,,  AAuussttrriiaa  iinn  11998899  aanndd  CCyypprruuss  iinn  11999944..

IInn  tthhee  ccaassee  ooff  CCaammppbbeellll  aanndd  CCoossaannss,,  2255  FFeebbrruuaarryy  11998822  iinn  SSttrraassbboouurrgg,,  tthhee  EEuurrooppeeaann  CCoouurrtt  ooff  HHuummaann  RRiigghhttss

ddeecciiddeedd  tthhaatt  tthhee  uussee  ooff  ccoorrppoorraall  ppuunniisshhmmeenntt  aaggaaiinnsstt  tthhee  wwiisshheess  ooff  tthhee  cchhiilldd''ss  ppaarreenntt((ss))  iiss  iinn  vviioollaattiioonn  ooff  AArrttiiccllee  22  ooff

tthhee  CCoonnvveennttiioonn  ffoorr  tthhee  PPrrootteeccttiioonn  ooff  HHuummaann  RRiigghhttss  aanndd  FFuunnddaammeennttaall  FFrreeeeddoommss..2211

IInn  tthhee  UUnniitteedd  SSttaatteess,,  tthhee  pprroohhiibbiittiioonn  iinn  tthhee  CCoonnssttiittuuttiioonn  aaggaaiinnsstt  ccrruueell  aanndd  uunnuussuuaall  ppuunniisshhmmeenntt  hhaass  pprrootteecctteedd  tthhee

cchhiilldd''ss  rriigghhtt  ttoo  ddiiggnniittyy  iinn  mmaannyy  wwaayyss..    TThhiiss  ccllaauussee  hhaass  bbeeeenn  uusseedd  ttoo  pprrootteecctt  cchhiillddrreenn  iinn  ccoonnffiinneemmeenntt  ffrroomm  ccoonnddiittiioonnss

tthhaatt  aarree  ppuunniittiivvee  oorr  hhaarrmmffuull  ssuucchh  aass  pphhyyssiiccaall  eennvviirroonnmmeennttss  wwhhiicchh  aarree  ddaarrkk,,  ddaammpp,,  ddiirrttyy,,  ccrraammppeedd,,  eexxcceessssiivveellyy  ccoolldd

oorr  hhoott,,  iinnffeesstteedd  wwiitthh  rraattss,,  mmiiccee  oorr  ootthheerr  vveerrmmiinn..2222

                                                                   
2200    EEppoocchh--SSoouutthh  AAffrriiccaa..
2211    AArrttiiccllee  22  ssttaatteess::  ""  NNoo  ppeerrssoonn  sshhaallll  bbee  ddeenniieedd  tthhee  rriigghhtt  ttoo  eedduuccaattiioonn..

IInn  tthhee  eexxeerrcciissee  ooff  aannyy  ffuunnccttiioonn  wwhhiicchh  iitt  aassssuummeess  iinn  rreellaattiioonn  ttoo  eedduuccaattiioonn  aanndd  ttoo  tteeaacchhiinngg,,  tthhee  SSttaattee  sshhaallll  rreessppeecctt  tthhee

rriigghhtt  ooff  ppaarreennttss  ttoo  eennssuurree  ssuucchh  eedduuccaattiioonn  aanndd  tteeaacchhiinngg  iinn  ccoonnffoorrmmiittyy  wwiitthh  tthheeiirr  oowwnn  rreelliiggiioouuss  aanndd  pphhiilloossoopphhiiccaall

ccoonnvviiccttiioonnss""
2222    IInn  AArrhheennss  vv..  TThhoommaass,,  443344  FFeedd..  SSuupppp..  887733//WW..DD..MM..OO..  11997777,,  iinn  aann  aaccttiioonn  bbrroouugghhtt  bbyy  pprriissoonneerrss  cchhaalllleennggiinngg  tthhee

ccoonnddiittiioonnss  ooff  ccoonnffiinneemmeenntt  iinn  aa  ccoouunnttyy  jjaaiill,,  iitt  wwaass  hheelldd  tthhaatt  tthhee  ccoonnddiittiioonnss  wweerree  ssoo  bbaadd  aass  ttoo  bbee  uunnccoonnssttiittuuttiioonnaall  aanndd

tthhee  jjaaiill  wwaass  oorrddeerreedd  ttoo  bbee  cclloosseedd..

TThhee  AAmmeerriiccaann  ccoouurrttss  hhaavvee  aallssoo  hheelldd  tthhaatt  tthhee  ccoonnffiinneemmeenntt  ooff  cchhiillddrreenn  iinn  aadduulltt  jjaaiillss  vviioollaatteedd  tthhee  ccoonnssttiittuuttiioonnaall  bbaann

oonn  ccrruueell  aanndd  uunnuussuuaall  ppuunniisshhmmeenntt..    IInn  SSwwaannsseeyy  vv..  EEllrroodd,,  338866  FFeedd..  SSuupppp..  11113388//  NNDD  IIIIII  11997755,,  jjuuvveenniilleess  bbeettwweeeenn  tthhee

aaggeess  ooff  1133  aanndd  1177  ddeettaaiinneedd  aanndd  ppeennddiinngg  aadduulltt  ccrriimmiinnaall  pprroosseeccuuttiioonn  bbrroouugghhtt  cciivviill  aaccttiioonn  aalllleeggiinngg  tthhaatt  tthheeiirr

iinnccaarrcceerraattiioonn  ccoonnssttiittuuttee  ccrruueell  aanndd  uunnuussuuaall  ppuunniisshhmmeenntt  aanndd  vviioollaatteedd  tthhee  eeqquuaall  pprrootteeccttiioonn  ccllaauussee..    IItt  wwaass  oorrddeerreedd  tthhaatt

ssuucchh  iinnccaarrcceerraattiioonn  wwaass  iinn  vviioollaattiioonn  ooff  tthheeiirr  ccoonnssttiittuuttiioonnaall  rriigghhttss  aanndd  tthhaatt  tthhee  cchhiillddrreenn  sshhoouulldd  bbee  ttrraannssffeerrrreedd  ttoo  aa

ddeetteennttiioonn  cceennttrree  uusseedd  eexxcclluussiivveellyy  ffoorr  cchhiillddrreenn..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

IInn  lliigghhtt  ooff  tthhee  hhiigghh  lleevveell  aanndd  ffrreeqquueennccyy  ooff  ccoorrppoorraall  ppuunniisshhmmeenntt  uusseedd  aaggaaiinnsstt  cchhiillddrreenn  iinn  SSoouutthh  AAffrriiccaa,,  tthheerree  iiss

aa  ggrreeaatt  nneeeedd  ttoo  ccoonnssttiittuuttiioonnaallllyy  eennttrreenncchh  aa  pprroohhiibbiittiioonn  aaggaaiinnsstt  ccoorrppoorraall  ppuunniisshhmmeenntt  iinn  tthhee  hhiigghheesstt  llaaww  ooff  tthhee

llaanndd,,  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..

WWee  tthheerreeffoorree  pprrooppoossee  tthhaatt  tthhee  ffoolllloowwiinngg  bbee  aaddddeedd  ttoo  tthhee  eenndd  ooff  SSeeccttiioonn  1111  ((22))  ssoo  aass  ttoo  rreeaadd::

""NNoo  ppeerrssoonn  sshhaallll  bbee  ssuubbjjeecctt  ttoo  ttoorrttuurree  ooff  aannyy  kkiinndd,,  ........nnoorr  sshhaallll  aannyy  ppeerrssoonn  bbee  ssuubbjjeecctt  ttoo  ccrruueell,,  iinnhhuummaann  oorr

ddeeggrraaddiinngg  ttrreeaattmmeenntt  oorr  ppuunniisshhmmeenntt,,  iinncclluuddiinngg  aallll  ffoorrmmss  ooff  ccoorrppoorraall  ppuunniisshhmmeenntt..""

TThhee  CChhiilldd''ss  RRiigghhtt  ttoo  PPrriivvaaccyy

TThhee  IImmppaacctt  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn''ss  PPrriivvaaccyy  CCllaauussee

oonn  tthhee  RRiigghhttss  ooff  SSoouutthh  AAffrriiccaann  CChhiillddrreenn

AArrttiiccllee  1166,,  SSeeccttiioonn  11  ooff  tthhee  CCoonnvveennttiioonn  pprroovviiddeess  ffoorr  tthhrreeee  iimmppoorrttaanntt  pprrootteeccttiioonnss  ffoorr  tthhee  cchhiilldd  tthhaatt  aarree  aabbsseenntt  ffrroomm

tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn..

TThhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  pprroovviiddeess  ffoorr  tthhee  ffoolllloowwiinngg  oonn  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  pprriivvaaccyy::

AArrttiiccllee  1166

11.. NNoo  cchhiilldd  sshhaallll  bbee  ssuubbjjeecctteedd  ttoo  aarrbbiittrraarryy  oorr  uunnllaawwffuull  iinntteerrffeerreennccee  wwiitthh  hhiiss  oorr  hheerr  pprriivvaaccyy,,  ffaammiillyy,,  hhoommee  oorr

ccoorrrreessppoonnddeennccee,,  nnoorr  ttoo  uunnllaawwffuull  aattttaacckkss  oonn  hhiiss  oorr  hheerr  hhoonnoouurr  oorr  rreeppuuttaattiioonn..

22.. TThhee  cchhiilldd  hhaass  tthhee  rriigghhtt  ttoo  tthhee  pprrootteeccttiioonn  ooff  tthhee  llaaww  aaggaaiinnsstt  ssuucchh  iinntteerrffeerreennccee  oorr  aattttaacckkss..

TThhee  tthhrreeee  aaddddiittiioonnaall  pprrootteeccttiioonnss  ffoorr  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  pprriivvaaccyy  ccoonnttaaiinneedd  iinn  tthhee  CCoonnvveennttiioonn  aarree  ddiissccuusssseedd  bbeellooww..

II.. PPrrootteeccttiioonn  ffrroomm  ""aarrbbiittrraarryy  oorr  uunnllaawwffuull  iinntteerrffeerreennccee""

PPrrootteeccttiioonn  aaggaaiinnsstt  ""iinntteerrffeerreennccee""  wwiitthh  aa  ppeerrssoonn''ss  pprriivvaaccyy  iiss  aa  bbrrooaaddeerr  rriigghhtt  tthhaann  tthhee  pprrootteeccttiioonn  aaggaaiinnsstt  ""sseeaarrcchheess""

iinncclluuddeedd  iinn  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn..    GGiivveenn  tthhee  aappaarrtthheeiidd  rreeggiimmee''ss  hhiissttoorryy  ooff  SSttaattee  iinntteerrffeerreennccee  iinn  aallmmoosstt  eevveerryy

aassppeecctt  ooff  aa

ppeerrssoonn''ss  lliiffee,,  eessppeecciiaallllyy  ffoorr  tthhoossee  wwhhoo  ddiissaaggrreeeedd  wwiitthh  iittss  ppoolliicciieess,,  tthhiiss  bbrrooaaddeerr  llaanngguuaaggee  iiss  aapppprroopprriiaattee  iinn  tthhee  nneeww

SSoouutthh  AAffrriiccaa..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

WWee  rreeccoommmmeenndd  aaddddiinngg  ""pprrootteeccttiioonn  ffrroomm  aarrbbiittrraarryy  oorr  uunnllaawwffuull  iinntteerrffeerreennccee""  ssoo  tthhaatt  SSeeccttiioonn  1133  wwoouulldd

rreeaadd::  ""EEvveerryy  ppeerrssoonn  sshhaallll  hhaavvee  tthhee  rriigghhtt  ttoo  hhiiss//hheerr  ppeerrssoonnaall  pprriivvaaccyy,,  wwhhiicchh  sshhaallll  iinncclluuddeedd  tthhee  rriigghhtt  nnoott  ttoo  bbee

ssuubbjjeecctt  ttoo  sseeaarrcchheess  oorr  aarrbbiittrraarryy  oorr  uunnllaawwffuull  iinntteerrffeerreennccee  wwiitthh  hhiiss//hheerr  ppeerrssoonn......""

IIII.. PPrrootteeccttiioonn  ffrroomm  aarrbbiittrraarryy  oorr  uunnllaawwffuull  iinntteerrffeerreennccee  wwiitthh  tthhee  cchhiilldd''ss  ffaammiillyy

MMoorreeoovveerr,,  cchhiillddrreenn  ddeeppeenndd  oonn  tthheeiirr  ffaammiilliieess  ffoorr  tthheeiirr  vveerryy  eexxiisstteennccee..    TThhiiss  pprriinncciippllee  pprroovviiddeess  tthhee  bbaassiiss  ffoorr  tthhee

cchhiilldd''ss  rriigghhtt  ttoo  aa  pprriivvaaccyy  iinntteerreesstt  iinn  hhiiss//hheerr  ffaammiillyy..    TThhiiss  pprriivvaaccyy  rriigghhtt  iinn  oonnee''ss  ffaammiillyy  iiss  cceerrttaaiinnllyy  mmoorree  iimmppoorrttaanntt

ffoorr  cchhiillddrreenn  tthhaann  pprrootteeccttiioonn  oovveerr  tthheeiirr  ccoorrrreessppoonnddeennccee,,  pprriivvaattee  ppoosssseessssiioonnss  oorr  pprrooppeerrttyy..

TThhuuss  iinn  oorrddeerr  ttoo  pprrootteecctt  cchhiillddrreenn  ffrroomm  uunnrreeaassoonnaabbllee  iinntteerrffeerreennccee  bbyy  tthhee  ggoovveerrnnmmeenntt,,  tthhee  CCoonnssttiittuuttiioonn  sshhoouulldd

pprrootteecctt  tthhee  cchhiilldd''ss  ffaammiillyy  ffrroomm  tthhaatt  ssaammee  aabbuussee..    TThhiiss  kkiinndd  ooff  ssuuppppoorrtt  ffoorr  tthhee  ffaammiillyy  iinn  SSoouutthh  AAffrriiccaa  iiss  ssoommeetthhiinngg

tthhaatt  wwaass  ssoorreellyy  llaacckkiinngg  iinn  tthhee  aappaarrtthheeiidd  ppaasstt,,  aanndd  sshhoouulldd  bbee  rreeccttiiffiieedd  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..

TThheerreeffoorree,,  iinn  oorrddeerr  ttoo  mmaakkee  eeffffeeccttiivvee  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  pprriivvaaccyy,,  wwee  rreeccoommmmeenndd  tthhaatt  tthhee  pphhrraassee  ""sshhaallll  iinncclluuddee

tthhee  rriigghhtt  nnoott  ttoo  bbee  ssuubbjjeecctt  ttoo  sseeaarrcchheess  ooff  hhiiss  oorr  hheerr  ppeerrssoonn,,  hhoommee  oorr  pprrooppeerrttyy""  bbee  rreeppllaacceedd  wwiitthh  ""sshhaallll

iinncclluuddee  tthhee  rriigghhtt  nnoott  ttoo  bbee  ssuubbjjeecctt  ttoo  sseeaarrcchheess  ooff  oorr  aarrbbiittrraarryy  oorr  uunnllaawwffuull  iinntteerrffeerreennccee  wwiitthh  hhiiss  oorr  hheerr

ppeerrssoonn,,  ffaammiillyy,,  hhoommee  oorr  pprrooppeerrttyy........""

IIIIII.. HHoonnoouurr  aanndd  RReeppuuttaattiioonn

CChhiillddrreenn  aarree  iinn  nneeeedd  ooff  ssppeecciiaall  pprrootteeccttiioonn  aaggaaiinnsstt  aattttaacckkss  aanndd  aabbuusseess  oonn  tthheeiirr  hhoonnoouurr  aanndd  rreeppuuttaattiioonn..    SSuucchh

pprrootteeccttiioonn,,  ccoonnssttiittuuttiinngg  aa  pprriivvaaccyy  rriigghhtt,,  iiss  eesssseennttiiaall  ttoo  tthhee  ffuullll  ddeevveellooppmmeenntt  ooff  tthhee  cchhiilldd  iinnttoo  aadduulltthhoooodd,,  iinncclluuddiinngg

pprreevveennttiinngg  aa  cchhiilldd  ffrroomm  bbeeiinngg  uunnffaaiirrllyy  ssttiiggmmaattiisseedd  aanndd  ddaammaaggeedd  bbyy  hhiiss  oorr  hheerr  iinnvvoollvveemmeenntt  iinn  tthhee  lleeggaall  ssyysstteemm..

TThhiiss  pprriivvaaccyy  rriigghhtt  iiss  aallrreeaaddyy  rreefflleecctteedd  iinn  ssoommee  SSoouutthh  AAffrriiccaann  llaawwss,,  ppaarrttiiccuullaarrllyy  tthhoossee  ccoonncceerrnniinngg  cchhiilldd  wweellffaarree

pprroocceeeeddiinnggss  aanndd  ccaasseess  iinnvvoollvviinngg  cchhiillddrreenn  iinn  ccoonnfflliicctt  wwiitthh  tthhee  llaaww..2233

                                                                   
2233    SSeeee,,  ee..gg..,,  CCrriimmiinnaall  PPrroocceedduurree  AAcctt  5511  ooff  11997777,,  sseecc..  115533((44))  ((""WWhheerree  aann  aaccccuusseedd  aatt  ccrriimmiinnaall  pprroocceeeeddiinnggss  bbeeffoorree

aannyy  ccoouurrtt  iiss  uunnddeerr  tthhee  aaggee  ooff  eeiigghhtteeeenn  yyeeaarrss,,  nnoo  ppeerrssoonn,,  ootthheerr  tthhaann  ssuucchh  aaccccuusseedd,,  hhiiss  lleeggaall  rreepprreesseennttaattiivvee  aanndd  ppaarreenntt

oorr  gguuaarrddiiaann  oorr  aa  ppeerrssoonn  iinn  llooccoo  ppaarreennttiiss,,  sshhaallll  bbee  pprreesseenntt  aatt  ssuucchh  pprroocceeeeddiinnggss,,  uunnlleessss  ssuucchh  ppeerrssoonn''ss  pprreesseennccee  iiss

nneecceessssaarryy  iinn  ccoonnnneeccttiioonn  wwiitthh  ssuucchh  pprroocceeeeddiinnggss  oorr  iiss  aauutthhoorriizzeedd  bbyy  tthhee  ccoouurrtt..""))..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

IInn  oorrddeerr  ttoo  eennttrreenncchh  tthhee  pprriivvaaccyy  rriigghhtt  ooff  cchhiillddrreenn  iinnvvoollvveedd  iinn  tthheessee  lleeggaall  pprroocceeeeddiinnggss,,  wwee  rreeccoommmmeenndd  aaddddiinngg

""nnoorr  ttoo  uunnllaawwffuull  aattttaacckkss  oonn  hhiiss//hheerr  hhoonnoouurr  aanndd  rreeppuuttaattiioonn""  aatt  tthhee  eenndd  ooff  SSeeccttiioonn  1133..    TThhiiss  ccllaauussee

wwoouulldd  gguuiiddee  ffuuttuurree  lleeggiissllaattiioonn  ttoowwaarrdd  aa  ssttrriicctt  aapppprrooaacchh  wwhhiicchh  pprrootteeccttss  aa  cchhiilldd''ss  rriigghhtt  ttoo  pprriivvaaccyy  iinn  aallll  ccaasseess

ooff  lleeggaall  pprroocceeeeddiinnggss  iinnvvoollvviinngg  tthhee  cchhiilldd..

IIVV.. DDeeffiinniinngg  tthhee  RRiigghhtt  ttoo  PPrriivvaaccyy  ffoorr  CChhiillddrreenn

AA.. SScchhooooll  SSeeaarrcchheess

AAnnootthheerr  iissssuuee  tthhaatt  ccoouurrttss  hhaavvee  aaddddrreesssseedd  rreellaattiinngg  ttoo  aa  cchhiilldd''ss  rriigghhtt  ttoo  pprriivvaaccyy  iiss  wwhheetthheerr  aa  ssttuuddeenntt  hhaass  aa  rriigghhtt  ttoo  bbee

ffrreeee  ffrroomm  sseeaarrcchheess  ooff  hhiiss//hheerr  ppeerrssoonn  oorr  pprrooppeerrttyy  bbyy  sscchhooooll  ooffffiicciiaallss..    IInn  RReeggiinnaa  vv..  JJ..MM..GG..,,2244  ffoorr  eexxaammppllee,,  tthhee

OOnnttaarriioo  CCoouurrtt  ooff  AAppppeeaall  ccoonnssiiddeerreedd  wwhheetthheerr  aa  hheeaaddmmaasstteerr  wwhhoo  rreecceeiivveedd  iinnffoorrmmaattiioonn  tthhaatt  aa  ssttuuddeenntt  hhaadd  ccoonncceeaalleedd

ddrruuggss  iinn  hhiiss  ssoocckkss  ccoouulldd  sseeaarrcchh  tthhee  ssttuuddeenntt''ss  ssoocckkss..    WWhhiillee  aacccceeppttiinngg  tthhaatt  tthhee  ssttuuddeenntt  hhaass  aa  rriigghhtt  ttoo  bbee  ffrreeee  ffrroomm

uunnrreeaassoonnaabbllee  sseeaarrcchheess  bbyy  tthhee  hheeaaddmmaasstteerr,,  tthhee  CCoouurrtt  nnoonneetthheelleessss  ddeetteerrmmiinneedd  tthhaatt  tthhee  ssttuuddeenntt''ss  ccoonnssttiittuuttiioonnaall  rriigghhttss

hhaadd  nnoott  bbeeeenn  iinnffrriinnggeedd..    TThhee  CCoouurrtt  rreeaassoonneedd  tthhaatt  tthhee  aaccttiioonn  bbyy  tthhee  hheeaaddmmaasstteerr  hhaass  bbeeeenn  jjuussttiiffiieedd  aatt  iittss  iinncceeppttiioonn

aanndd  tthhaatt  tthhee  sseeaarrcchh  aass  ccoonndduucctteedd  wwaass  rreeaassoonnaabbllyy  rreellaatteedd  ttoo  tthhee  ddeessiirraabbllee  oobbjjeeccttiivvee  ooff  mmaaiinnttaaiinniinngg  pprrooppeerr  oorrddeerr  aanndd

ddiisscciipplliinnee..2255

BB.. WWaarrrraannttlleessss  SSeeaarrcchheess  ooff  aa  CChhiilldd''ss  BBeeddrroooomm

CCoouurrttss  iinn  tthhee  UUnniitteedd  SSttaatteess  aarree  sspplliitt  aass  ttoo  wwhheetthheerr  ppaarreennttss  oorr  rreellaattiivveess  ooff  mmiinnoorrss  ccaann  aauutthhoorriizzee  aa  wwaarrrraannttlleessss  sseeaarrcchh

bbyy  tthhee  ppoolliiccee  ooff  tthhee  mmiinnoorr''ss  bbeeddrroooomm  wwiitthhiinn  hhiiss  oorr  hheerr  ppaarreenntt''ss  hhoouussee..    FFoorr  aann  eexxaammppllee  ooff  aa  ccaassee  iinn  wwhhiicchh  aa  cchhiilldd

wwaass  ggrraanntteedd  aa  pprriivvaaccyy  rriigghhtt  iinn  hhiiss  oorr  hheerr  bbeeddrroooomm,,  sseeee  IInn  rree  kk..2266    IInn  tthhaatt  ccaassee,,  tthhee  CCaalliiffoorrnniiaa  SSttaattee  SSuupprreemmee  CCoouurrtt

hheelldd  aa  wwaarrrraannttlleessss  sseeaarrcchh  ttoo  bbee  ccoonnssttiittuuttiioonnaallllyy  iinnvvaalliidd  wwhheenn  tthhee  ffaatthheerr''ss  ccoonnsseenntt  wwaass  tthhee  oonnllyy  aauutthhoorriittyy  ppoolliiccee  hhaadd

ffoorr  tthheeiirr  sseeaarrcchh..

CC.. PPrriivvaaccyy  RRiigghhtt  ttoo  OObbttaaiinn  BBiirrtthh  CCoonnttrrooll

TThhee  UUnniitteedd  SSttaatteess  SSuupprreemmee  CCoouurrtt  hhaass  hheelldd  tthhaatt  aa  cchhiilldd  hhaass  aa  pprriivvaaccyy  rriigghhtt  ttoo  oobbttaaiinn  bbiirrtthh  ccoonnttrrooll..    IInn  CCaarreeyy  vv..

PPooppuullaattiioonn  SSeerrvviiccee  IInntteerrnnaattiioonnaall,,2277  tthhee  CCoouurrtt  ssttrruucckk  ddoowwnn  aa  llaaww  tthhaatt  bbaannnneedd  tthhee  ssaallee  ooff  ccoonnttrraacceeppttiivveess  ttoo  ppeerrssoonnss

uunnddeerr  tthhee  aaggee  ooff  1166  yyeeaarrss..

                                                                   
2244    3333  DD..LL..RR..  ((44tthh))  227777  [[11998866]]..
2255    AAccccoorrdd  NNeeww  JJeerrsseeyy  vv..  TT..LL..OO..,,  446688  UU..SS..  11221144  ((11998844))  ((hhoollddiinngg  bbyy  UUnniitteedd  SSttaatteess  SSuupprreemmee  CCoouurrtt  tthhaatt  ((11))  lleeggaalliittyy

ooff  sseeaarrcchh  bbyy  sscchhooooll  ooffffiicciiaallss  ddeeppeennddss  oonn  rreeaassoonnaabblleenneessss  uunnddeerr  aallll  tthhee  cciirrccuummssttaanncceess,,  aanndd  ((22))  sseeaarrcchh  ooff  ssttuuddeenntt''ss

hhaannddbbaagg  iinn  tthhiiss  ccaassee  wwaass  nnoott  uunnrreeaassoonnaabbllee))..
2266    2244  CCaall..33dd  339955  ((11997799))..
2277    443311  UU..SS..  667788  ((11997777))..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

DD.. RRiigghhtt  ttoo  SShhaappee  OOnnee''ss  AAppppeeaarraannccee

AAnnootthheerr  iissssuuee  rreelleevvaanntt  ttoo  aa  cchhiilldd''ss  rriigghhtt  ttoo  pprriivvaaccyy  iiss  wwhheetthheerr  aa  cchhiilldd  hhaass  aa  rriigghhtt  ttoo  sshhaappee  hhiiss  oorr  hheerr  ppeerrssoonnaall

aappppeeaarraannccee  oorr  ggrroooommiinngg..    IInn  tthhee  UUnniitteedd  SSttaatteess,,  tthhiiss  iissssuuee  iiss  uunnsseettttlleedd..    TThhee  iissssuuee  iiss  aallssoo  ccoonnttrroovveerrssiiaall;;  ffrroomm  11996666

ttoo  11998855,,  tthheerree  wweerree  mmoorree  tthhaann  112200  rreeppoorrtteedd  ccaasseess  iinn  tthhee  UUnniitteedd  SSttaatteess  ccoonncceerrnniinngg  ggrroooommiinngg  rreegguullaattiioonnss  iinn

sseeccoonnddaarryy  sscchhoooollss  aalloonnee..    WWiitthh  mmiixxeedd  rreessuullttss,,  ssttuuddeennttss  hhaavvee  ggoonnee  ttoo  ccoouurrtt  ttoo  cchhaalllleennggee  ggrroooommiinngg  rreegguullaattiioonnss  ooff  aallll

kkiinnddss,,  ffrroomm  tthhoossee  lliimmiittiinngg  hhaaiirr  lleennggtthh  ttoo  tthhoossee  pprroohhiibbiittiinngg  cceerrttaaiinn  ttyyppeess  ooff  ccllootthhiinngg..    WWhhiillee  ssoommee  ccoouurrttss  hhaavvee

ddeemmaannddeedd  mmoorree  tthhaann  rreeaassoonnaabblleenneessss  iinn  tthheessee  ggrroooommiinngg  rruulleess,,  ootthheerrss  hhaavvee  aalllloowweedd  aallll  bbuutt  aarrbbiittrraarryy  rreegguullaattiioonnss..

IInn  ssppiittee  ooff  tthhee  ffaacctt  tthhaatt  ffrreeeeddoomm  ttoo  sshhaappee  oonnee''ss  ppeerrssoonnaalliittyy  tthhrroouugghh  aappppeeaarraannccee  iiss  aatt  lleeaasstt  aass  iimmppoorrttaanntt  dduurriinngg  yyoouutthh

aass  dduurriinngg  aadduulltthhoooodd,,  ((iiff  nnoott  mmoorree  iimmppoorrttaanntt  ffoorr  cchhiillddrreenn  aass  tthheeyy  ddeevveelloopp)),,  ccoouurrttss  hhaavvee  ggrraanntteedd  cchhiillddrreenn  ffaarr  lleessss

ffrreeeeddoomm  iinn  tthhiiss  aarreeaa  tthhaann  aadduullttss..    FFoorr  eexxaammppllee,,  iinn  NNeeww  RRiiddeerr  vv..  BBooaarrdd  ooff  EEdduuccaattiioonn,,2288  aann  AAmmeerriiccaann  aappppeellllaattee  ccaassee,,

tthhrreeee  PPaawwnneeee  IInnddiiaann  jjuunniioorr  hhiigghh  ssttuuddeennttss  ssoouugghhtt  aa  rriigghhtt  ttoo  wweeaarr  lloonngg  bbrraaiiddeedd  hhaaiirr,,  ccllaaiimmiinngg  rreelliiggiioouuss  hheerriittaaggee  aanndd

ttrraaddiittiioonn..    TThhee  CCoouurrtt  rreejjeecctteedd  tthhiiss  ccoonntteennttiioonn,,  ffiinnddiinngg  nnoo  ffuunnddaammeennttaall  rriigghhtt  aatt  ssttaakkee  aanndd  uupphhoollddiinngg  tthhee  hhaaiirr  rruullee  aass

aaddvvaanncciinngg  tthhee  rraattiioonnaall  ssttaattee  ggooaall  ooff  iinnssttiilllliinngg  pprriiddee  aanndd  iinniittiiaattiivvee  aammoonngg  tthhee  ssttuuddeennttss..

TThhee  CChhiilldd''ss  RRiigghhtt  ttoo  LLiiffee

TThhee  IImmppaacctt  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn''ss  RRiigghhtt  ttoo  LLiiffee  CCllaauussee

oonn  tthhee  RRiigghhttss  ooff  SSoouutthh  AAffrriiccaann  CChhiillddrreenn

TThhee  IInntteerriimm  CCoonnssttiittuuttiioonn  pprroovviiddeess  iinn  SSeeccttiioonn  99  tthhaatt  eevveerryy  ppeerrssoonn  sshhaallll  hhaavvee  tthhee  rriigghhtt  ttoo  lliiffee..    IItt  iiss  nnoott  cclleeaarr  ffrroomm  tthhee

tteexxtt  ooff  SSeeccttiioonn  99  eexxaaccttllyy  hhooww  tthhiiss  rriigghhtt  sshhoouulldd  bbee  iinntteerrpprreetteedd  aanndd  hhooww  bbrrooaaddllyy  iitt  ccoouulldd  bbee  ccoonncceeppttuuaalliizzeedd  aass  aa  bbaassiiss

ffoorr  mmoorree  ssoocciiaall  aanndd  eeccoonnoommiicc  rriigghhttss  ssuucchh  aass  tthhee  rriigghhtt  ttoo  aaddeeqquuaattee  nnuuttrriittiioonn,,  hhoouussiinngg,,  mmeeddiiccaall  ccaarree  eettcc..  wwhhiicchh  oonnee

nneeeeddss  iinn  oorrddeerr  ttoo  lliivvee  aanndd  ssuurrvviivvee..

IInn  iinntteerrpprreettiinngg  SSeeccttiioonn  99,,  wwee  aaddvvooccaattee  ggooiinngg  ffuurrtthheerr  tthhaann  ttrraaddiittiioonnaall  iinntteerrpprreettaattiioonnss  ooff  tthhee  rriigghhtt  ttoo  lliiffee  aass  oonnllyy  aa

cciivviill  aanndd  ppoolliittiiccaall  rriigghhtt,,  ffoorr  eexxaammppllee,,  ffooccuussiinngg  oonn  tthhee  ddeeaatthh  ppeennaallttyy  aanndd  tthhee  rriigghhtt  ttoo  lliiffee..

                                                                   
2288    448800  FF..22dd  669933  ((1100tthh  CCiirr..  11997733))..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

WWee  aaddvvooccaattee  tthhaatt  tthhee  rriigghhtt  ttoo  lliiffee  mmuusstt  hhaavvee  aa  bbrrooaaddeerr  iinntteerrpprreettaattiioonn  wwhhiicchh  ffooccuusseess  oonn  tthhee  ssuurrvviivvaall  aanndd

ddeevveellooppmmeenntt  ooff  aallll  ppeerrssoonnss,,  ppaarrttiiccuullaarrllyy  cchhiillddrreenn..    IItt  iiss  nnoott  eennoouugghh  ffoorr  tthhee  SSttaattee  ttoo  pprroohhiibbiitt  tthhee  ddeeaatthh  ppeennaallttyy  yyeett

ccoonnttiinnuuee  ttoo  aallllooww  iittss  cchhiillddrreenn  ttoo  ddiiee  ooff  pprreevveennttaabbllee  ddiisseeaasseess..    TThhee  SSttaattee  mmuusstt  aallssoo  pprrootteecctt  iittss  cchhiillddrreenn  aanndd  eennssuurree

tthhaatt  tthheeyy  aarree  aabbllee  ttoo  lliivvee,,  ssuurrvviivvee  aanndd  ddeevveelloopp  ttoo  tthheeiirr  ffuulllleesstt  ppootteennttiiaall..

TThhiiss  iiss  ppaarrttiiccuullaarrllyy  ttrruuee  iinn  SSoouutthh  AAffrriiccaa  wwhheerree  tthhee  nnuummbbeerr  ooff  cchhiillddrreenn  wwhhoo  ddoo  nnoott  ssuurrvviivvee  ttoo  tthheeiirr  ffiifftthh  bbiirrtthhddaayy  iiss

ffaarr  ttoooo  hhiigghh..    TThhee  UUnniitteedd  NNaattiioonn''ss  CChhiillddrreenn''ss  FFuunndd  ((UUNNIICCEEFF))  eessttiimmaatteess  tthhaatt  7700  cchhiillddrreenn  ppeerr  11,,000000  lliivvee  bbiirrtthhss  ddiiee

bbeeffoorree  tthheeiirr  ffiifftthh  bbiirrtthhddaayy..2299    TThhee  iinnffaanntt  mmoorrttaalliittyy  rraattee  iiss  aallssoo  hhiigghh  wwiitthh  7700--113300  cchhiillddrreenn  ppeerr  11,,000000  lliivvee  bbiirrtthhss  wwhhoo

ddoo  nnoott  mmaakkee  iitt  ttoo  tthheeiirr  ffiirrsstt  bbiirrtthhddaayy..3300

TThheessee  iinnddiiccaattoorrss,,  eessppeecciiaallllyy  tthhee  uunnddeerr  ffiivvee  mmoorrttaalliittyy  rraattee,,  aarree  iimmppoorrttaanntt  iinn  aannaallyyssiinngg  tthhee  hhuummaann  aanndd  eeccoonnoommiicc

pprrooggrreessss  tthhaatt  hhaass  bbeeeenn  mmaaddee  iinn  aa  ccoouunnttrryy..    TThhee  iinnddiiccaattoorrss  mmeeaassuurree  tthhee  eenndd  rreessuulltt  ooff  tthhee  ddeevveellooppmmeenntt  pprroocceessss  aanndd

aavvooiidd  ffaallssee  ppiiccttuurreess  ooff  wwhhaatt  iiss  bbeeiinngg  ddoonnee  ttoo  aassssiisstt  cchhiillddrreenn..    TThheeyy  aarree  tthhee  pprreeffeerrrreedd  iinnddiiccaattoorr  ooff  tthhee  ssttaattuuss  ooff  tthhee

ssuurrvviivvaall  aanndd  ddeevveellooppmmeenntt  ooff  cchhiillddrreenn  aaccrroossss  tthhee  wwoorrlldd,,  aanndd  tthheeyy  sshhooww  tthhaatt  SSoouutthh  AAffrriiccaa  iiss  nnoott  ddooiinngg  eennoouugghh  ttoo

eennssuurree  tthhee  ssuurrvviivvaall  aanndd  ddeevveellooppmmeenntt  ooff  iittss  cchhiillddrreenn..

TThhee  UUnniitteedd  NNaattiioonnss  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  ccoonnttaaiinnss  tthhee  ffoolllloowwiinngg  aarrttiiccllee  oonn  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  lliiffee::

AArrttiiccllee  66::

11.. SSttaattee  PPaarrttiieess  rreeccooggnniizzee  tthhaatt  eevveerryy  cchhiilldd  hhaass  tthhee  iinnhheerreenntt  rriigghhtt  ttoo  lliiffee..

22.. SSttaattee  PPaarrttiieess  sshhaallll  eennssuurree  ttoo  tthhee  mmaaxxiimmuumm  eexxtteenntt  ppoossssiibbllee  tthhee  ssuurrvviivvaall  aanndd  ddeevveellooppmmeenntt  ooff  tthhee  cchhiilldd..

TThhiiss  pprroovviissiioonn  pprroovviiddeess  nnoott  oonnllyy  ffoorr  tthhee  rriigghhtt  ttoo  lliiffee  bbuutt  aallssoo  ffoorr  tthhee  SSttaattee  ttoo  eennssuurree  tthhee  ssuurrvviivvaall  aanndd  ddeevveellooppmmeenntt

ooff  tthhee  cchhiilldd..    TThhiiss  eexxtteennssiioonn  ooff  tthhee  rriigghhtt  ttoo  lliiffee  iiss  ccrriittiiccaall  ttoo  tthhee  aaddvvaanncceemmeenntt  aanndd  ddeevveellooppmmeenntt  ooff  aa  cchhiilldd  aanndd  iitt  aann

iimmppoorrttaanntt  pprriinncciippllee  uunnddeerrllyyiinngg  tthhee  CCoonnvveennttiioonn..

                                                                   
2299    UUNNIICCEEFF,,  TThhee  SSttaattee  ooff  tthhee  WWoorrlldd''ss  CChhiillddrreenn  11999944..
3300    WWoorrlldd  BBaannkk::    RReedduucciinngg  PPoovveerrttyy  iinn  SSoouutthh  AAffrriiccaa  11999944,,  eessttiimmaatteess  tthhaatt  ffoorr  wwhhiittee  ppeerrssoonnss  oonnllyy  1122  bbaabbiieess  ppeerr

11,,000000  lliivvee  bbiirrtthhss  ddiiee..    IInn  ccoommppaarriissoonn,,  BBoottsswwaannaa  hhaass  aann  uunnddeerr--ffiivvee  mmoorrttaalliittyy  ooff  5588  ppeerr  11,,000000,,  PPaarraagguuaayy  3344,,  SSrrii

LLaannkkaa  1199  aanndd  JJaappaann  66..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

TThhee  SSuupprreemmee  CCoouurrtt  ooff  IInnddiiaa  hhaass  aallssoo  iinntteerrpprreetteedd  tthhee  rriigghhtt  ttoo  lliiffee  iinn  ssuucchh  aa  wwaayy  aass  ttoo  rreeccooggnniizzee  cceerrttaaiinn  ssoocciiaall  aanndd

eeccoonnoommiicc  rriigghhttss..    IInn  tthhee  ccaassee  ooff  SSttaattee  ooff  HHiimmaacchhaall  PPrraaddeesshh  vv..  UUmmeedd  RRaamm  SShhaarrmmaa,,3311  sscchheedduulleedd  ccaassttee  rreessiiddeennttss  iinn

cceerrttaaiinn  vviillllaaggeess  aaddddrreesssseedd  aa  lleetttteerr  ttoo  tthhee  CChhiieeff  JJuussttiiccee  ooff  tthhee  HHiigghh  CCoouurrtt  ccoommppllaaiinniinngg  aabboouutt  tthhee  llaacckk  ooff  aa  pprrooppeerr

rrooaadd  iinn  tthheeiirr  aarreeaa..    TThheeyy  ssaaiidd  tthhaatt  nnoott  oonnllyy  ddiidd  tthhiiss  aaffffeecctt  tthheeiirr  lliivveelliihhoooodd,,  bbuutt  aallssoo  tthheeiirr  ddeevveellooppmmeenntt..    TThhee  ccoouurrtt

hheelldd  tthhaatt  tthhee  rriigghhtt  ttoo  lliiffee,,  AArrttiiccllee  2211  ooff  tthhee  IInnddiiaann  CCoonnssttiittuuttiioonn,,  eemmbbrraacceedd  nnoott  oonnllyy  tthhee  rriigghhtt  ttoo  pphhyyssiiccaall  eexxiisstteennccee,,

bbuutt  aallssoo  iinncclluuddeedd  tthhee  qquueessttiioonn  ooff  tthhee  qquuaalliittyy  ooff  lliiffee..3322

TThhuuss,,  wwee  aaddvvooccaattee  aa  bbrrooaadd  iinntteerrpprreettaattiioonn  ooff  tthhee  rriigghhtt  ttoo  lliiffee  ttoo  iinncclluuddee  tthhee  rriigghhtt  ooff  cchhiilldd  ttoo  ssuurrvviivvee  aanndd

ddeevveelloopp  wwiitthh  tthhee  hhiigghheesstt  qquuaalliittyy  ooff  lliiffee  ppoossssiibbllee..

TThhee  CChhiilldd''ss  RRiigghhtt  ttoo
FFrreeeeddoomm  ooff  EExxpprreessssiioonn

TThhee  IImmppaacctt  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn''ss  FFrreeeeddoomm  ooff  EExxpprreessssiioonn  CCllaauussee  oonn  tthhee  RRiigghhttss  ooff  SSoouutthh  AAffrriiccaann

CChhiillddrreenn

TThhee  tteexxtt  ooff  SSeeccttiioonn  1155  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  oonn  FFrreeeeddoomm  ooff  EExxpprreessssiioonn  mmaayy  bbee  aaddeeqquuaattee  aass  wwrriitttteenn  ttoo  pprrootteecctt

tthhee  cchhiilldd''ss  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  eexxpprreessssiioonn..    BBeellooww  pplleeaassee  ffiinndd  ssoommee  ccoonnssiiddeerraattiioonnss  ooff  hhooww  tthhiiss  rriigghhtt  wwiillll  aaffffeecctt

SSoouutthh  AAffrriiccaann  cchhiillddrreenn..

TThhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  pprroovviiddeess  tthhee  ffoolllloowwiinngg  wwiitthh  rreeggaarrdd  ttoo  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  ffrreeeeddoomm  ooff

eexxpprreessssiioonn::

AArrttiiccllee  1122

11.. SSttaattee  PPaarrttiieess  sshhaallll  aassssuurree  ttoo  tthhee  cchhiilldd  wwhhoo  iiss  ccaappaabbllee  ooff  ffoorrmmiinngg  hhiiss  oorr  hheerr  oowwnn  vviieewwss  tthhee  rriigghhtt  ttoo  eexxpprreessss

tthhoossee  vviieewwss  ffrreeeellyy  iinn  aallll  mmaatttteerrss  aaffffeeccttiinngg  tthhee  cchhiilldd,,  tthhee  vviieewwss  ooff  tthhee  cchhiilldd  bbeeiinngg  ggiivveenn  dduuee  wweeiigghhtt  iinn  aaccccoorrddaannccee

wwiitthh  tthhee  aaggee  aanndd  mmaattuurriittyy  ooff  tthhee  cchhiilldd..

                                                                   
3311    11  SSCCRR  118822  ((11998866))..
3322    CCaacchhaalliiaa  eett  aall,,  FFuunnddaammeennttaall  RRiigghhttss  iinn  tthhee  NNeeww  CCoonnssttiittuuttiioonn..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

22.. FFoorr  tthhiiss  ppuurrppoossee,,  tthhee  cchhiilldd  sshhaallll  iinn  ppaarrttiiccuullaarr  bbee  pprroovviiddeedd  tthhee  ooppppoorrttuunniittyy  ttoo  bbee  hheeaarrdd  iinn  aannyy  jjuuddiicciiaall  aanndd

aaddmmiinniissttrraattiivvee  pprroocceeeeddiinnggss  aaffffeeccttiinngg  tthhee  cchhiilldd,,  eeiitthheerr  ddiirreeccttllyy,,  oorr  tthhrroouugghh  aa  rreepprreesseennttaattiivvee  oorr  aann  aapppprroopprriiaattee  bbooddyy,,

iinn  aa  mmaannnneerr  ccoonnssiisstteenntt  wwiitthh  tthhee  pprroocceedduurraall  rruulleess  ooff  nnaattiioonnaall  llaaww..

AArrttiiccllee  1133

11.. TThhee  cchhiilldd  sshhaallll  hhaavvee  tthhee  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  eexxpprreessssiioonn;;  tthhiiss  rriigghhtt  sshhaallll  iinncclluuddee  ffrreeeeddoomm  ttoo  sseeeekk,,  rreecceeiivvee

aanndd  iimmppaarrtt  iinnffoorrmmaattiioonn  aanndd  iiddeeaass  ooff  aallll  kkiinnddss,,  rreeggaarrddlleessss  ooff  ffrroonnttiieerrss,,  eeiitthheerr  oorraallllyy,,  iinn  wwrriittiinngg  oorr  iinn  pprriinntt,,  iinn  tthhee

ffoorrmm  ooff  aarrtt,,  oorr  tthhrroouugghh  aannyy  ootthheerr  mmeeddiiaa  ooff  tthhee  cchhiilldd''ss  cchhooiiccee..

22.. TThhee  eexxeerrcciissee  ooff  tthhiiss  rriigghhtt  mmaayy  bbee  ssuubbjjeecctt  ttoo  cceerrttaaiinn  rreessttrriiccttiioonnss,,  bbuutt  tthheessee  sshhaallll  oonnllyy  bbee  ssuucchh  aass  aarree

pprroovviiddeedd  bbyy  llaaww  aanndd  aarree  nneecceessssaarryy::

((aa))    FFoorr  rreessppeecctt  ooff  tthhee  rriigghhttss  oorr  rreeppuuttaattiioonnss  ooff  ootthheerrss;;  oorr

((bb))    FFoorr  tthhee  pprrootteeccttiioonn  ooff  nnaattiioonnaall  sseeccuurriittyy  oorr  ooff  ppuubblliicc  oorrddeerr  ((oorrddrree  ppuubblliicc)),,  oorr  ooff  ppuubblliicc  hheeaalltthh  oorr  mmoorraallss..

II..    OOppppoorrttuunniittyy  ttoo  bbee  HHeeaarrdd

WWhhiillee  aadduullttss  uunniivveerrssaallllyy  hhaavvee  bbeeeenn  ggiivveenn  aa  vvooiiccee  iinn  tthhee  ddeecciissiioonnss  tthhaatt  aaffffeecctt  tthheemm,,  tthhiiss  rriigghhtt  hhaass  nnoott  aallwwaayyss  bbeeeenn

eexxtteennddeedd  ttoo  cchhiillddrreenn..    CCaauuttiioonnaarryy  rruulleess  ffoorr  cchhiilldd  wwiittnneesssseess  aanndd  tthhee  ffaaiilluurree  ttoo  pprroovviiddee  aa  cchhiilldd  ffrriieennddllyy  ccoouurrttrroooomm

eennvviirroonnmmeenntt  ffoorr  aallll  cchhiilldd  vviiccttiimmss  tteessttiiffyyiinngg  iinn  ccoouurrtt  aarree  jjuusstt  ttwwoo  eexxaammpplleess  ooff  hhooww  tthhee  cchhiilldd  ddooeess  nnoott  hhaavvee  tthhee  ffuullll

ooppppoorrttuunniittyy  ttoo  bbee  hheeaarrdd  iinn  SSoouutthh  AAffrriiccaa..

SSuucchh  ddiissppaarraattee  aanndd  uunnffaaiirr  ttrreeaattmmeenntt  mmuusstt  bbee  rreeccttiiffiieedd  iinn  aa  ddeemmooccrraattiicc  SSoouutthh  AAffrriiccaa..    WWee  bbeelliieevvee  tthhaatt  tthhee  cchhiilldd''ss

rriigghhtt  ttoo  bbee  hheeaarrdd  aanndd  ttoo  hhaavvee  hhiiss  oorr  hheerr  vviieewwss  ttaakkeenn  sseerriioouussllyy  aarree  ffuunnddaammeennttaall..    GGiivveenn  tthhee  ggeenneerraall  bbiiaass  aaggaaiinnsstt

cchhiilldd  wwiittnneesssseess  iinn  ppaarrttiiccuullaarr,,  wwee  bbeelliieevvee  tthhaatt  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  bbee  hheeaarrdd  mmuusstt  bbee  ddeelliinneeaatteedd  iinn  tthhee  ffiinnaall

CCoonnssttiittuuttiioonn..

WWee  tthheerreeffoorree  rreeccoommmmeenndd  aaddddiinngg  tthhee  ffoolllloowwiinngg  ccllaauussee  ttoo  tthhee  ccoonnssttiittuuttiioonn::  ""AA  cchhiilldd  wwhhoo  iiss  ccaappaabbllee  ooff

ffoorrmmiinngg  hhiiss  oorr  hheerr  oowwnn  vviieewwss  sshhaallll  hhaavvee  tthhee  rriigghhtt  ttoo  eexxpprreessss  tthhoossee  vviieewwss  ffrreeeellyy  iinn  aallll  mmaatttteerrss

aaffffeeccttiinngg  tthhee  cchhiilldd,,  tthhee  vviieewwss  ooff  tthhee  cchhiilldd  bbeeiinngg  ggiivveenn  dduuee  wweeiigghhtt  iinn  aaccccoorrddaannccee  wwiitthh  tthhee  aaggee  aanndd

mmaattuurriittyy  ooff  tthhee  cchhiilldd..""

TThhiiss  ccllaauussee  aaddddrreesssseess  aa  cchhiilldd''ss  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  eexxpprreessssiioonn  aanndd  tthhuuss  ccoouulldd  pprrooppeerrllyy  bbee  aaddddeedd  ttoo  SSeeccttiioonn

1155..    HHoowweevveerr,,  bbeeccaauussee  tthhee  ccllaauussee  ddiirreeccttllyy  rreeffeerrss  ttoo  tthhee  rriigghhttss  ooff  cchhiillddrreenn,,  aaddddiinngg  iitt  ttoo  SSeeccttiioonn  3300  mmiigghhtt  bbee

mmoorree  ccoonnssiisstteenntt  wwiitthh  tthhee  eexxiissttiinngg  ccoonnssttiittuuttiioonnaall  ffoorrmmaatt..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

IIII..    FFrreeeeddoomm  ooff  EExxpprreessssiioonn  iinn  SScchhoooollss

SSeevveerraall  iinntteerrnnaattiioonnaall  ccaasseess  hhaavvee  eexxpplloorreedd  tthhee  lliimmiittss  ooff  aa  cchhiilldd''ss  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  eexxpprreessssiioonn  wwhhiillee  iinn  sscchhooooll..    IInn

LLuutteess  vv..  PPrraaiirriiee  VViieeww  SScchhooooll  DDiivviissiioonn  NNoo..  7744,,3333  aa  nniinntthh  ggrraaddee  ssttuuddeenntt  mmaaiinnttaaiinneedd  tthhaatt  hhiiss  rriigghhtt  ttoo  ffrreeeeddoomm  ooff

eexxpprreessssiioonn  wwaass  vviioollaatteedd  wwhheenn  hhee  rreecceeiivveedd  ddeetteennttiioonn  ffoorr  ssiinnggiinngg  tthhee  rraapp  ssoonngg  ""LLeett''ss  TTaallkk  AAbboouutt  SSeexx"",,  bbyy  tthhee  ggrroouupp

""SSaalltt  ''NN''  PPeeppaa""..    TThhee  CCaannaaddiiaann  ccoouurrtt  hheeaarriinngg  tthhee  ccaassee  aaggrreeeedd,,  ffiinnddiinngg  tthhaatt  tthhee  sscchhooooll  hhaadd  ""cclleeaarrllyy  vviioollaatteedd  ""  tthhee

bbooyy''ss  ffrreeeeddoomm  ooff  eexxpprreessssiioonn  bbyy  ddiisscciipplliinniinngg  hhiimm  ffoorr  ssiinnggiinngg  aa  ssoonngg  bbaannnneedd  bbyy  tthhee  sscchhooooll..

SSiimmiillaarrllyy,,  iinn  TTiinnkkeerr  vv..  DDeess  MMooiinneess  IInnddeeppeennddeenntt  CCoommmmuunniittyy  SScchhooooll  DDiissttrriicctt,,3344  tthhee  UUnniitteedd  SSttaatteess  SSuupprreemmee  CCoouurrtt

ccoonnssiiddeerreedd  wwhheetthheerr  ccoonndduucctt  ssuucchh  aass  wweeaarriinngg  bbllaacckk  aarrmmbbaannddss  iinn  aannttii--wwaarr  pprrootteesstt  wwaass  aa  ccoonnssttiittuuttiioonnaallllyy  pprrootteecctteedd

ffoorrmm  ooff  eexxpprreessssiioonn..    TThhee  CCoouurrtt  hheelldd  tthhaatt  iitt  wwaass,,  rreeaassoonniinngg  tthhaatt  ssttuuddeennttss  mmaayy  ""nnoott  bbee  ccoonnffiinneedd  ttoo  tthhee  eexxpprreessssiioonn  ooff

tthhoossee  sseennttiimmeennttss  tthhaatt  aarree  ooffffiicciiaallllyy  aapppprroovveedd..""

TThhee  AAmmeerriiccaann  SSuupprreemmee  CCoouurrtt  rreeaacchheedd  aa  ddiiffffeerreenntt  ccoonncclluussiioonn  iinn  HHaazzeellwwoooodd  SScchhooooll  DDiissttrriicctt  vv..  KKuuhhllmmeeiieerr..3355    IInn

KKuuhhllmmeeiieerr,,  tthhee  CCoouurrtt  hheelldd  tthhaatt  aa  hhiigghh  sscchhooooll  pprriinncciippaall''ss  ddeelleettiioonn  ffrroomm  aa  sscchhooooll--ssppoonnssoorreedd  ssttuuddeenntt  nneewwssppaappeerr  ooff

ppaaggeess  ccoonnttaaiinniinngg  aarrttiicclleess  hhee  rreeaassoonnaabbllyy  ccoonnssiiddeerreedd  oobbjjeeccttiioonnaabbllee  ddiidd  nnoott  vviioollaattee  tthhee  ssttuuddeennttss''  rriigghhtt  ttoo  ffrreeeeddoomm  ooff

eexxpprreessssiioonn..

TThhee  CCoouurrtt  ddiissttiinngguuiisshheedd  tthhiiss  ccaassee  ffrroomm  ccaasseess  lliikkee  TTiinnkkeerr  bbyy  eexxppllaaiinniinngg  tthhaatt  eedduuccaattoorrss  hhaavvee  mmoorree  ccoonnttrrooll  oovveerr

sscchhooooll--ssppoonnssoorreedd  ppuubblliiccaattiioonnss,,  tthheeaattrriiccaall  pprroodduuccttiioonnss,,  aanndd  ootthheerr  eexxpprreessssiivvee  aaccttiivviittiieess  tthhaatt  mmiigghhtt  rreeaassoonnaabbllyy  bbee

ppeerrcceeiivveedd  ttoo  bbeeaarr  tthhee  iimmpprriimmaattuurr  ooff  tthhee  sscchhooooll  tthhaann  tthheeyy  hhaavvee  oovveerr  aa  ssttuuddeenntt''ss  ppeerrssoonnaall  eexxpprreessssiioonn  tthhaatt  hhaappppeennss  ttoo

ooccccuurr  oonn  tthhee  sscchhooooll  pprreemmiisseess..3366

                                                                   
3333    1100  CC..RR..RR..  ((22dd))  DD--33  [[11999922]]..
3344    339933  UU..SS..  550033  ((11996699))..
3355    448844  UU..SS..  226600  ((11998888))..
3366    AAccccoorrdd  BBeetthheell  SScchhooooll  DDiissttrriicctt  NNoo..  440033  vv..  FFrraasseerr,,  447788  UU..SS..  667755  ((11998866))  ((uupphhoollddiinngg  ddiisscciipplliinnaarryy  aaccttiioonn  aaggaaiinnsstt  aa

hhiigghh  sscchhooooll  ssttuuddeenntt  wwhhoo  hhaadd  aaddddrreesssseedd  aa  sscchhooooll  aasssseemmbbllyy  uussiinngg  vvuullggaarr  llaanngguuaaggee))..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

GGiivveenn  tthhee  hhiissttoorryy  ooff  rreepprreessssiioonn  iinn  SSoouutthh  AAffrriiccaann  sscchhoooollss,,  wwee  aaddvvooccaattee  tthhee  ffuulllleesstt  ffrreeeeddoomm  ooff  eexxpprreessssiioonn  ffoorr

SSoouutthh  AAffrriiccaann  cchhiillddrreenn  aatt  aallll  lleevveellss  ooff  sscchhoooolliinngg..    SSeeee  oouurr  rreellaatteedd  ssuubbmmiissssiioonn  oonn  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  ffrreeeeddoomm

ooff  rreelliiggiioonn,,  bbeelliieeff  aanndd  ooppiinniioonn  wwhheerree  wwee  pprrooppoossee  tteexxttuuaall  cchhaannggeess  ttoo  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  wwhhiicchh  wwiillll

aallllooww  ffoorr  ggrreeaatteerr  ffrreeeeddoomm  ooff  eexxpprreessssiioonn,,  bbeelliieeff,,  aanndd  ooppiinniioonn  ffoorr  cchhiillddrreenn  ooff  aallll  aaggeess..

IIIIII..    CChhiilldd--RReellaatteedd  LLiimmiittaattiioonnss  oonn  FFrreeeeddoomm  ooff  EExxpprreessssiioonn

AA..    CChhiilldd  PPoorrnnooggrraapphhyy

AArrttiiccllee  3344((cc))  ooff  tthhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  eexxpplliicciittllyy  rreeqquuiirreess  SSttaattee  PPaarrttiieess  ttoo  ""ttaakkee  aallll  aapppprroopprriiaattee

nnaattiioonnaall,,  bbiillaatteerraall  aanndd  mmuullttiinnaattiioonnaall  mmeeaassuurreess  ttoo  pprreevveenntt  ..  ..  ..  [[tt]]hhee  eexxppllooiittaattiivvee  uussee  ooff  cchhiillddrreenn  iinn  ppoorrnnooggrraapphhiicc

ppeerrffoorrmmaanncceess  aanndd  mmaatteerriiaallss..""

MMoorreeoovveerr,,  ccoonnssttiittuuttiioonnaall  cchhaalllleennggeess  aarrgguuiinngg  ffoorr  tthhee  rriigghhtt  ooff  ppeerrssoonnss  ttoo  ddiissttrriibbuuttee  oorr  ppoosssseessss  cchhiilldd  ppoorrnnooggrraapphhyy  aass  aa

rriigghhtt  ooff  ffrreeeeddoomm  ooff  eexxpprreessssiioonn  hhaavvee  ffaaiilleedd  aaccrroossss  tthhee  wwoorrlldd..    FFoorr  eexxaammppllee,,  iinn  NNeeww  YYoorrkk  vv..  FFeerrbbeerr,,3377  tthhee  UUnniitteedd

SSttaatteess  SSuupprreemmee  CCoouurrtt,,  bbyy  aa  99--00  vvoottee,,  uupphheelldd  tthhee  ccoonnssttiittuuttiioonnaalliittyy  ooff  aa  NNeeww  YYoorrkk  ssttaattuuttee  tthhaatt  pprroohhiibbiitteedd  ppeerrssoonnss

ffrroomm  kknnoowwiinnggllyy  ddiissttrriibbuuttiinngg  mmaatteerriiaall  tthhaatt  ddeeppiicctteedd  aa  sseexxuuaall  ppeerrffoorrmmaannccee  bbyy  aa  cchhiilldd  uunnddeerr  tthhee  aaggee  ooff  1166  yyeeaarrss..    TThhee

CCoouurrtt  pprreemmiisseedd  tthhiiss  ddeecciissiioonn  oonn  iittss  bbeelliieeff  tthhaatt  cchhiilldd  ppoorrnnooggrraapphhyy  iiss  ""aa  ccaatteeggoorryy  ooff  mmaatteerriiaall  oouuttssiiddee  tthhee  pprrootteeccttiioonn  ooff

tthhee  [[AAmmeerriiccaann  CCoonnssttiittuuttiioonn''ss]]  FFiirrsstt  AAmmeennddmmeenntt..""

WWee  ssttrroonnggllyy  aaddvvooccaattee  tthhaatt  nnoo  ppeerrssoonn  hhaass  tthhee  rriigghhtt  ttoo  ddeevveelloopp,,  ddiissttrriibbuuttee  oorr  ppoosssseessss  cchhiilldd  ppoorrnnooggrraapphhyy  iinn

SSoouutthh  AAffrriiccaa  aanndd  tthhaatt  nnoo  ssuucchh  rriigghhtt  eexxiissttss  uunnddeerr  aa  ppeerrssoonn''ss  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  eexxpprreessssiioonn..

BB..    BBaannss  oonn  tthhee  PPuubblliiccaattiioonn  ooff  aa  CChhiilldd''ss  IIddeennttiittyy

AA  sseerriieess  ooff  CCaannaaddiiaann  ccaasseess  iilllluussttrraatteess  tthhee  ccoonnssttiittuuttiioonnaalliittyy  ooff  llaawwss  pprroohhiibbiittiinngg  tthhee  ppuubblliiccaattiioonn  ooff  tthhee  iiddeennttiittyy  ooff

cchhiillddrreenn  iinnvvoollvveedd  iinn  cchhiilldd  wweellffaarree  oorr  ddeelliinnqquueennccyy  pprroocceeeeddiinnggss..

FFoorr  eexxaammppllee,,  iinn  RReeggiinnaa  vv..  DDaavviieess,,3388  aann  OOnnttaarriioo  ccoouurrtt  uupphheelldd  aa  llaaww  iimmppoossiinngg  aa  mmaannddaattoorryy  bbaann  oonn  tthhee  ppuubblliiccaattiioonn  ooff

iinnffoorrmmaattiioonn  iiddeennttiiffyyiinngg  cchhiillddrreenn  iinnvvoollvveedd  iinn  cchhiilldd  wweellffaarree  pprroocceeeeddiinnggss,,  eevveenn  wwhheerree  tthhee  cchhiilldd  ccoonnsseenntteedd  ttoo

ppuubblliiccaattiioonn..    RReeaassoonniinngg  tthhaatt  tthhee  ppuubblliiccaattiioonn  bbaann  pprrootteeccttss  cchhiillddrreenn  aanndd  tthheeiirr  ffaammiilliieess  ffrroomm  tthhee  eemmoottiioonnaall  ttrraauummaa

wwhhiicchh  ccaann  aaccccoommppaannyy  tthhee  ppuubblliiccaattiioonn  ooff  iiddeennttiiffyyiinngg  iinnffoorrmmaattiioonn,,  tthhee  ccoouurrtt  ddeetteerrmmiinneedd  tthhaatt  tthhee  ppuubblliiccaattiioonn  bbaann  wwaass

aa  rreeaassoonnaabbllee  iinnffrriinnggeemmeenntt  oonn  tthhee  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  eexxpprreessssiioonn..
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SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

SSiimmiillaarrllyy,,  iinn  RReeggiinnaa  vv..  TT..RR..  ((NNoo..  11)),,3399  aann  AAllbbeerrttaa  ccoouurrtt  ccoonnssiiddeerreedd  tthhee  ccoonnssttiittuuttiioonnaalliittyy  ooff  aa  ssttaattuuttee  pprroohhiibbiittiinngg

ppuubblliiccaattiioonn  ooff  tthhee  iiddeennttiittyy  ooff  aa  cchhiilldd  iinnvvoollvveedd  iinn  aa  ddeelliinnqquueennccyy  pprroocceeeeddiinngg..    TThhee  ccoouurrtt  hheelldd  tthhaatt  tthhee  ssttaattuuttee  wwaass  aa

rreeaassoonnaabbllee  lliimmiitt  oonn  tthhee  gguuaarraanntteeee  ooff  ffrreeeeddoomm  ooff  eexxpprreessssiioonn,,  ccoonncclluuddiinngg  tthhaatt  tthheerree  iiss  aa  ccoommppeelllliinngg  SSttaattee  iinntteerreesstt  iinn

tthhee  ggooaall  ooff  rreehhaabbiilliittaattiinngg  cchhiillddrreenn  wwiitthhoouutt  ssuubbmmiittttiinngg  tthheemm  ttoo  tthhee  hhaarrsshhnneessss  aanndd  ssttiiggmmaa  ooff  tthhee  ccrriimmiinnaall  pprroocceessss..

IInn  oorrddeerr  ttoo  pprrootteecctt  tthhee  bbeesstt  iinntteerreesstt  ooff  tthhee  cchhiilldd,,  wwee  aaddvvooccaattee  tthhaatt  ssiimmiillaarr  lliimmiittaattiioonnss  oonn  tthhee  rriigghhtt  ooff  ffrreeeeddoomm

ooff  eexxpprreessssiioonn  wwhhiicchh  pprroohhiibbiitt  tthhee  ppuubblliiccaattiioonn  ooff  tthhee  iiddeennttiittyy  ooff  cchhiillddrreenn  bbee  uupphheelldd  iinn  SSoouutthh  AAffrriiccaa..

TThhee  CChhiilldd''ss  RRiigghhtt  ttoo  FFrreeeeddoomm  ooff  RReelliiggiioonn,,  BBeelliieeff
aanndd  OOppiinniioonn

TThhee  IImmppaacctt  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn''ss  RReelliiggiioonn,,  BBeelliieeff  aanndd  OOppiinniioonn  CCllaauussee  oonn  tthhee  RRiigghhttss  ooff  SSoouutthh

AAffrriiccaann  CChhiillddrreenn

IInn  eexxaammiinniinngg  SSeeccttiioonn  1144  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn,,  wwee  wwoouulldd  mmaakkee  oonnee  ssiiggnniiffiiccaanntt  tteexxttuuaall  cchhaannggee  ttoo  eennssuurree  tthhaatt

aaccaaddeemmiicc  ffrreeeeddoomm  iinn  aallll  iinnssttiittuuttiioonnss  ooff  lleeaarrnniinngg  iiss  pprrootteecctteedd..

TThhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  pprroovviiddeess  ffoorr  tthhee  ffoolllloowwiinngg  oonn  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  rreelliiggiioonn,,

bbeelliieeff  aanndd  ooppiinniioonn::

AArrttiiccllee  1144

11.. SSttaattee  PPaarrttiieess  sshhaallll  rreessppeecctt  tthhee  rriigghhtt  ooff  tthhee  cchhiilldd  ttoo  ffrreeeeddoomm  ooff  tthhoouugghhtt,,  ccoonnsscciieennccee  aanndd  rreelliiggiioonn..

22.. SSttaattee  PPaarrttiieess  sshhaallll  rreessppeecctt  tthhee  rriigghhttss  aanndd  dduuttiieess  ooff  tthhee  ppaarreennttss  aanndd,,  wwhheenn  aapppplliiccaabbllee,,  lleeggaall  gguuaarrddiiaannss,,  ttoo

pprroovviiddee  ddiirreeccttiioonn  ttoo  tthhee  cchhiilldd  iinn  tthhee  eexxeerrcciissee  ooff  hhiiss  oorr  hheerr  rriigghhtt  iinn  aa  mmaannnneerr  ccoonnssiisstteenntt  wwiitthh  tthhee  eevvoollvviinngg  ccaappaacciittiieess

ooff  tthhee  cchhiilldd..
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SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

33.. FFrreeeeddoomm  ttoo  mmaanniiffeesstt  oonnee''ss  rreelliiggiioonn  oorr  bbeelliieeffss  mmaayy  bbee  ssuubbjjeecctt  oonnllyy  ttoo  ssuucchh  lliimmiittaattiioonnss  aass  aarree  pprreessccrriibbeedd  bbyy

llaaww  aanndd  aarree  nneecceessssaarryy  ttoo  pprrootteecctt  ppuubblliicc  ssaaffeettyy,,  oorrddeerr,,  hheeaalltthh  oorr  mmoorraallss,,  oorr  tthhee  ffuunnddaammeennttaall  rriigghhttss  aanndd  ffrreeeeddoommss  ooff

ootthheerrss..

II..    AAccaaddeemmiicc  FFrreeeeddoomm

SSeeccttiioonn  1144,,  SSuubbsseeccttiioonn  11  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  gguuaarraanntteeeess  ""aaccaaddeemmiicc  ffrreeeeddoomm  iinn  iinnssttiittuuttiioonnss  ooff  hhiigghheerr

lleeaarrnniinngg..""    TToo  pprroommoottee  tthhee  iinntteelllleeccttuuaall  ggrroowwtthh  aanndd  iinnddeeppeennddeennccee  ooff  SSoouutthh  AAffrriiccaann  cchhiillddrreenn  aanndd  yyoouutthh,,  wwee  bbeelliieevvee

tthhaatt  aaccaaddeemmiicc  ffrreeeeddoomm  iiss  aallssoo  eesssseennttiiaall  iinn  pprriimmaarryy  aanndd  sseeccoonnddaarryy  sscchhoooollss..

IInnddeeeedd,,  tthhee  UUnniitteedd  SSttaatteess  SSuupprreemmee  CCoouurrtt  hhaass  rreeccooggnniisseedd  aa  ccoonnssttiittuuttiioonnaall  bbaann  oonn  tthhee  ""ooffffiicciiaall  ssuupppprreessssiioonn  ooff  iiddeeaass..""

IInn  BBooaarrdd  ooff  EEdduuccaattiioonn  vv..  PPiiccoo,,4400  tthhee  CCoouurrtt  ttooookk  eexxcceeppttiioonn  ttoo  aa  sscchhooooll  bbooaarrdd''ss  ddeecciissiioonn  ttoo  rreemmoovvee  ffrroomm  hhiigghh  sscchhooooll

lliibbrraarriieess  aa  lliisstt  ooff  bbooookkss  iitt  ddeeeemmeedd  ""aannttii--AAmmeerriiccaann..""    TThhee  CCoouurrtt  rreeaassoonneedd  tthhaatt  ""llooccaall  sscchhooooll  bbooaarrddss  mmaayy  nnoott  rreemmoovvee

bbooookkss  ffrroomm  sscchhooooll  lliibbrraarryy  sshheellvveess  ssiimmppllyy  bbeeccaauussee  tthheeyy  ddiisslliikkee  tthhee  iiddeeaass  ccoonnttaaiinneedd  iinn  tthhoossee  bbooookkss  aanndd  sseeeekk  bbyy  tthheeiirr

rreemmoovvaall  ttoo  pprreessccrriibbee  wwhhaatt  sshhaallll  bbee  oorrtthhooddooxx  iinn  ppoolliittiiccss,,  nnaattiioonnaalliissmm,,  rreelliiggiioonn,,  oorr  ootthheerr  mmaatttteerrss  ooff  ooppiinniioonn..""

TThhee  nneeeedd  ttoo  pprrootteecctt  aaccaaddeemmiicc  ffrreeeeddoomm  iinn  aallll  iinnssttiittuuttiioonnss  ooff  lleeaarrnniinngg  aanndd  ttoo  eennssuurree  tthhee  ffuulllleesstt  ddeevveellooppmmeenntt  aanndd

iinntteelllleeccttuuaall  ggrroowwtthh  ooff  cchhiillddrreenn  ffrroomm  tthheeiirr  eeaarrlliieesstt  yyeeaarrss  iiss  eessppeecciiaallllyy  ggrreeaatt  iinn  tthhee  ccoonntteexxtt  ooff  SSoouutthh  AAffrriiccaa''ss  aappaarrtthheeiidd

hhiissttoorryy..    SSoouutthh  AAffrriiccaann  ssttuuddeennttss  ooff  aallll  rraacceess  hhaavvee  rroouuttiinneellyy  bbeeeenn  ddeenniieedd  tthheeiirr  rriigghhtt  ttoo  iinnffoorrmmaattiioonn  ffrroomm  tthheeiirr  eeaarrlliieesstt

sscchhoooolliinngg  aabboouutt  tthheeiirr  hhiissttoorryy,,  tthhee  ppoolliittiiccaall  ssiittuuaattiioonn  aanndd  ootthheerr  vviittaall  iinnffoorrmmaattiioonn  aabboouutt  tthheeiirr  ccoouunnttrryy  aanndd  tthhee  rreesstt  ooff

tthhee  wwoorrlldd..

IInn  oorrddeerr  ttoo  gguuaarraanntteeee  tthhaatt  tthhee  cceennssoorrsshhiipp  ssoo  ccoommmmoonn  uunnddeerr  tthhee  aappaarrtthheeiidd  rreeggiimmee  nneevveerr  aaggaaiinn  ssttuunntt  tthhee

iinntteelllleeccttuuaall  ddeevveellooppmmeenntt  ooff  oouurr  cchhiillddrreenn,,  wwee  rreeccoommmmeenndd  tthhaatt  tthhee  pphhrraassee  ""sshhaallll  iinncclluuddee  aaccaaddeemmiicc  ffrreeeeddoomm  iinn

iinnssttiittuuttiioonnss  ooff  hhiigghheerr  lleeaarrnniinngg""  bbee  rreeppllaacceedd  wwiitthh  ""sshhaallll  iinncclluuddee  aaccaaddeemmiicc  ffrreeeeddoomm  iinn  aallll  iinnssttiittuuttiioonnss  ooff

lleeaarrnniinngg..""

IIII..    RReelliiggiioouuss  FFrreeeeddoomm  aanndd  EEdduuccaattiioonn

AArrttiiccllee  1144  ((22))  ooff  tthhee  CCoonnvveennttiioonn  pprroovviiddeess  ffoorr  tthhee  rriigghhtt  ooff  ppaarreennttss  ttoo  ggiivvee  ddiirreeccttiioonn  ttoo  tthhee  cchhiilldd  iinn  tthhee  eexxeerrcciissee  ooff  tthhee

cchhiilldd''ss  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  tthhoouugghhtt,,  ccoonnsscciieennccee  aanndd  rreelliiggiioonn..    TThhiiss  rraaiisseess  tthhee  iissssuuee  ooff  wwhheetthheerr  ppaarreennttss  hhaavvee  tthhee  rriigghhtt

ttoo  rreeffuussee  ttoo    sseenndd  tthheeiirr  cchhiillddrreenn  ttoo  aa  sseeccuullaarr  ppuubblliicc  sscchhooooll,,  nnoottwwiitthhssttaannddiinngg  ccoommppuullssoorryy  eedduuccaattiioonn  llaawwss..
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SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

IInntteerrnnaattiioonnaallllyy,,  ccoouurrttss  aarree  ddiivviiddeedd  oonn  tthhiiss  iissssuuee..    IInn  WWiissccoonnssiinn  vv..  YYooddeerr,,4411  tthhee  UUnniitteedd  SSttaatteess  SSuupprreemmee  CCoouurrtt  hheelldd

tthhaatt  AAmmiisshh  ppaarreennttss  ccoouulldd  iinnvvookkee  tthhee  ffrreeeeddoomm  ooff  rreelliiggiioonn  ccllaauussee  ttoo  rreeffuussee  ttoo  sseenndd  tthheeiirr  cchhiillddrreenn  ttoo  sseeccuullaarr  ppuubblliicc

sscchhoooollss..4422

OOnn  tthhee  ootthheerr  hhaanndd,,  iinn  RR..  vv  PPoowweellll,,4433  aa  CCaannaaddiiaann  ccoouurrtt  ffaacceedd  wwiitthh  aa  ssiimmiillaarr  iissssuuee  rreeffuusseedd  ttoo  aappppllyy  tthhee  ffrreeeeddoomm  ooff

rreelliiggiioonn  ccllaauussee,,  tthheerreebbyy  ffoorrcciinngg  ppaarreennttss  ttoo  sseenndd  tthheeiirr  cchhiillddrreenn  ttoo  sseeccuullaarr  ppuubblliicc  sscchhoooollss..    TThhee  ccoouurrtt  ddeetteerrmmiinneedd  tthhaatt

wwhhiillee  rreelliiggiioouuss  ccoonnvviiccttiioonnss  aarree  ccoonnssttiittuuttiioonnaallllyy  pprrootteecctteedd,,  rreelliiggiioouuss  eexxpprreessssiioonn  oorr  pprraaccttiicceess  aarree  nnoott  aallwwaayyss

pprrootteecctteedd..4444

WWhhiillee  wwee  aaddvvooccaattee  ccoommppuullssoorryy  eedduuccaattiioonn  llaawwss  aanndd  tthheeiirr  ssttrriicctt  eennffoorrcceemmeenntt,,  rreelliiggiioouuss  ccoonnvviiccttiioonnss  aanndd

pprreeffeerreenncceess  ooff  cchhiillddrreenn  aanndd  ppaarreennttss  sshhoouulldd  bbee  rreessppeecctteedd..    WWee  rreeccoommmmeenndd  aaddooppttiinngg  aa  bbaallaanncceedd  aapppprrooaacchh  ttoo

tthhiiss  iissssuuee..

AA  rreellaatteedd  iissssuuee  iiss  wwhheetthheerr  tthhee  ffrreeeeddoomm  ooff  rreelliiggiioonn  ccllaauussee  eennaabblleess  aa  cchhiilldd  ttoo  ddeetteerrmmiinnee,,  aass  aaggaaiinnsstt  hhiiss  oorr  hheerr  ppaarreennttss

aanndd  tthhee  ssttaattee,,  wwhhaatt  cchhuurrcchh  ttoo  aatttteenndd  aanndd  wwhheetthheerr  ttoo  aatttteenndd  aa  rreelliiggiioouuss  sscchhooooll  oorr  ttoo  eennggaaggee  iinn  rreelliiggiioouuss  pprraaccttiicceess  aatt  aa

ppuubblliicc  sscchhooooll..

TThhee  IInntteerriimm  CCoonnssttiittuuttiioonn  ssppeecciiffiiccaallllyy  pprroovviiddeess  iinn  SSeeccttiioonn  1144  ((22))  tthhaatt::

""  ......rreelliiggiioouuss  oobbsseerrvvaanncceess  mmaayy  bbee  ccoonndduucctteedd  aatt  ssttaattee  oorr  ssttaattee--aaiiddeedd  iinnssttiittuuttiioonnss  uunnddeerr  tthhee  rruulleess  eessttaabblliisshheedd  bbyy  aann

aapppprroopprriiaattee  aauutthhoorriittyy  ffoorr  tthhaatt  ppuurrppoossee,,  pprroovviiddeedd    tthhaatt  ssuucchh  rreelliiggiioouuss  oobbsseerrvvaanncceess  aarree  ccoonndduucctteedd  oonn  aann  eeqquuiittaabbllee

bbaassiiss  aanndd  aatttteennddaannccee  aatt  tthheemm  iiss  ffrreeee  aanndd  vvoolluunnttaarryy..""

IInn  CCaannaaddaa,,  ssttaattuutteess  pprroovviiddiinngg  ffoorr  mmaannddaattoorryy  rreelliiggiioouuss  eexxeerrcciisseess  iinn  ppuubblliicc  sscchhoooollss  hhaavvee  bbeeeenn  ffoouunndd  ttoo  vviioollaattee  tthhee

ffrreeeeddoomm  ooff  rreelliiggiioonn  ccllaauussee  iinn  tthhee  CChhaarrtteerr..    FFoorr  eexxaammppllee,,  iinn  ZZyyllbbeerrbbeerrgg  vv..  SSuuddbbuurryy  BBooaarrdd  ooff  EEdduuccaattiioonn,,4455  tthhee

OOnnttaarriioo  CCoouurrtt  ooff  AAppppeeaall  ccoonnssiiddeerreedd  tthhee  ccoonnssttiittuuttiioonnaalliittyy  ooff  aa  ssttaattuuttee  tthhaatt  rreeqquuiirreedd  tthhee  rreecciittaattiioonn  ooff  tthhee  LLoorrdd''ss

PPrraayyeerr  ddaaiillyy,,  bbuutt  aalllloowweedd  ssttuuddeennttss  ttoo  eexxeemmpptt  tthheemmsseellvveess  ffrroomm  tthhee  rreelliiggiioouuss  eexxeerrcciissee  bbyy  aappppllyyiinngg  ttoo  tthhee  sscchhooooll''ss

pprriinncciippaall..

                                                                   
4411    440066  UU..SS..  220055  ((11997722))..
4422    AAccccoorrdd  RR..  vv..  WWiieebbee,,  33  WW..WW..RR..  3366  ((AAllttaa  PPrroovv..  CCtt..))  [[11997788]]  ((hhoollddiinngg  tthhaatt  ccoommppuullssoorryy  eedduuccaattiioonn  llaaww  vviioollaatteess  tthhee

rreelliiggiioouuss  ffrreeeeddoomm  gguuaarraanntteeee  ooff  tthhee  AAllbbeerrttaa  BBiillll  ooff  RRiigghhttss))..
4433    2299  AAllttaa  LLRR  ((22dd))  112222  ((PPrroovv..  CCtt..))  [[11998855]]..
4444    AAccccoorrdd  JJoonneess  vv..  TThhee  QQuueeeenn,,  3311  DD..LL..RR..  ((44tthh))  556699  [[11998866]]  ((hhoollddiinngg  tthhaatt  ccoommppuullssoorryy  eedduuccaattiioonn  llaawwss  ddoo  nnoott  ooffffeenndd

aa  ppeerrssoonn''ss  ffrreeeeddoomm  ooff  rreelliiggiioonn));;
44553344  CC..RR..RR..  11  [[11998888]]..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

DDeessppiittee  tthhee  ffaacctt  tthhaatt  CChhrriissttiiaann  ooppeenniinngg  eexxeerrcciisseess  iinn  OOnnttaarriioo  sscchhoooollss  ddaatteedd  ttoo  tthhee  nniinneetteeeenntthh  cceennttuurryy,,  tthhee  ccoouurrtt  hheelldd

tthhaatt  tthhee  eexxeerrcciissee  iinnffrriinnggeedd  tthhee  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  ccoonnsscciieennccee  aanndd  rreelliiggiioonn  gguuaarraanntteeeedd  oonn  tthhee  CCaannaaddiiaann  CChhaarrtteerr  ooff

RRiigghhttss  aanndd  FFrreeeeddoommss..    CCeennttrraall  ttoo  tthhee  ccoouurrtt''ss  rreeaassoonniinngg  wwaass  tthhee  ffaacctt  tthhaatt  tthhee  ppooppuullaattiioonn  ooff  tthhee  pprroovviinnccee  hhaadd  oovveerr  tthhee

yyeeaarrss  bbeeccoommee  eetthhnniiccaallllyy  aanndd  rreelliiggiioouussllyy  ddiivveerrssee,,  aass  wweellll  aass  tthhee  ccoouurrtt''ss  ddeetteerrmmiinnaattiioonn  tthhaatt  tthhee  eexxeemmppttiioonn  pprroovviissiioonn

ddiidd  nnoott  eelliimmiinnaattee  tthhee  ccooeerrcciivvee  nnaattuurree  ooff  tthhee  mmaannddaattoorryy  CChhrriissttiiaann  rreelliiggiioouuss  eexxeerrcciissee..4466

WWee  aaddvvooccaattee  tthhaatt  aa  cchhiilldd  wwhhoo  iiss  ccaappaabbllee  ooff  ffoorrmmiinngg  hhiiss  oorr  hheerr  oowwnn  rreelliiggiioouuss  bbeelliieeffss  sshhoouulldd  hhaavvee  tthhee  rriigghhtt  ttoo

aacctt  oonn  tthhoossee  bbeelliieeffss..    TThhiiss  iiss  tthhee  ppoossiittiioonn  aaddoopptteedd  iinn  AArrttiiccllee  1144,,  SSeeccttiioonn  11  ooff  tthhee  CCoonnvveennttiioonn..

AAss  SSoouutthh  AAffrriiccaannss  aarree  ccoommpprriisseedd  ooff  aa  ppaarrttiiccuullaarrllyy  ddiivveerrssee  ppooppuullaattiioonn  wwiitthh  ppeerrssoonnss  ooff  mmaannyy  rreelliiggiioouuss

bbaacckkggrroouunnddss,,  iitt  iiss  iimmppoorrttaanntt  ttoo  aavvooiidd  ssiittuuaattiioonnss,,  ppaarrttiiccuullaarrllyy  iinn  tthhee  sscchhooooll  sseettttiinngg,,  wwhheerree  aa  cchhiilldd  mmiigghhtt  ffeeeell

pprreessssuurreedd  oorr  ccooeerrcceedd  iinnttoo  ppaarrttiicciippaattiinngg  iinn  rreelliiggiioouuss  eexxeerrcciisseess..    TThhuuss,,  wwee  rreeccoommmmeenndd  mmaaiinnttaaiinniinngg  tthhee

llaanngguuaaggee  ""pprroovviiddeedd  tthhaatt  ssuucchh  rreelliiggiioouuss  oobbsseerrvvaanncceess  aarree  ccoonndduucctteedd  oonn  aann  eeqquuiittaabbllee  bbaassiiss  aanndd

aatttteennddaannccee  aatt  tthheemm  iiss  ffrreeee  aanndd  vvoolluunnttaarryy""  iinn  tthhee  ffiinnaall  vveerrssiioonn  ooff  tthhee  CCoonnssttiittuuttiioonn..

CCoonncclluussiioonn

TThhee  pprrootteeccttiioonn  wwee  ggiivvee  ttoo  SSoouutthh  AAffrriiccaann  cchhiillddrreenn  aanndd  yyoouutthh  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn  sshhoouulldd  bbee  ooff  tthhee  hhiigghheesstt  lleevveell

ppoossssiibbllee..    IItt  iiss  oouurr  bbeelliieeff  tthhaatt  aa  CCoonnssttiittuuttiioonn  sshhoouulldd  ccoonnttaaiinn  tthhee  hhiigghheesstt  aassppiirraattiioonnss  ooff  aa  nnaattiioonn  aanndd  tthhee  ggrreeaatteesstt

ppoossssiibbllee  gguuaarraanntteeee  ooff  bbaassiicc  hhuummaann  rriigghhttss..    WWee  ccaallll  uuppoonn  tthhee  CCoonnssttiittuuttiioonnaall  AAsssseemmbbllyy  ttoo  pprroovviiddee  tthhiiss  pprrootteeccttiioonn  ffoorr

oouurr  cchhiillddrreenn  ssoo  tthhaatt  wwee  ccaann  ddeevveelloopp  oouurr  mmoosstt  pprreecciioouuss  rreessoouurrccee  iinnttoo  aa  ssoocciieettyy  ooff  ppeeaaccee  aanndd  ddeemmooccrraaccyy  ffoorr  tthhee

ffuuttuurree..

AAcckknnoowwlleeddggmmeennttss
                                                                   
4466    AAccccoorrdd  MMaanniittoobbaa  AAssss..  ffoorr  RRiigghhttss  aanndd  LLiibbeerrttiieess  IInncc..  eett  aall..  vv..  GGoovveerrnnmmeenntt  ooff  MMaanniittoobbaa  eett  aall..,,  9944  DD..LL..RR..  ((44tthh))

667788  [[11999922]]  ((hhoollddiinngg  tthhaatt  aa  llaaww  rreeqquuiirriinngg  rreelliiggiioouuss  eexxeerrcciisseess  iinn  ppuubblliicc  sscchhoooollss  vviioollaatteedd  tthhee  gguuaarraanntteeee  ooff  ffrreeeeddoomm  ooff

rreelliiggiioonn,,  eevveenn  tthhoouugghh  tthhee  llaaww  ccoonnttaaiinneedd  aann  eexxeemmppttiioonn  pprroovviissiioonn  ffoorr  sscchhoooollss  tthhaatt  ddiidd  nnoott  wwaanntt  ttoo  ppaarrttiicciippaattee  iinn  tthhee

rreelliiggiioouuss  eexxeerrcciisseess));;  RRuussssooww  vv..  BBrriittiisshh  CCoolluummbbiiaa  ((AA..GG..)),,  4444  CC..RR..RR..  337777  [[11998899]]  ((ffiinnddiinngg  tthhaatt  mmaannddaattoorryy  pprraayyeerr

aanndd  ssccrriippttuurree  rreeaaddiinngg  iinn  sscchhooooll,,  ssuubbjjeecctt  ttoo  tthhee  rriigghhtt  ttoo  rriigghhtt  ttoo  bbee  eexxccuusseedd,,  ccoonnttrraavveenneedd  ffrreeeeddoomm  ooff  ccoonnsscciieennccee  aanndd

rreelliiggiioonn  pprroovviissiioonn  ooff  tthhee  CCaannaaddiiaann  CChhaarrtteerr))..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

TThhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee  ((NNCCRRCC))  wwoouulldd  lliikkee  ttoo  aacckknnoowwlleeddggee  tthhee  ffoolllloowwiinngg  oorrggaanniizzaattiioonnss

ffoorr  tthheeiirr  aassssiissttaannccee  iinn  tthhee  pprreeppaarraattiioonn  ooff  tthhiiss  ddooccuummeenntt::

TThhee  NNaattiioonnaall  IInnssttiittuuttee  ffoorr  PPuubblliicc  IInntteerreesstt  LLaaww  aanndd  RReesseeaarrcchh//CCoommmmuunniittyy  LLaaww  CCeennttrree  ffoorr  ccoommppiilliinngg  aanndd

eeddiittiinngg  tthhee  ddooccuummeenntt;;

LLaawwyyeerrss  ffoorr  HHuummaann  RRiigghhttss  aanndd  tthhee  CCeennttrree  ffoorr  SSoocciioo--LLeeggaall  SSttuuddiieess  aatt  tthhee  UUnniivveerrssiittyy  ooff  NNaattaall  ffoorr

rreesseeaarrcchhiinngg  aanndd  ddrraaffttiinngg  tthhee  ddooccuummeenntt;;

OOrrggaanniizzaattiioonnss  iinnvvoollvveedd  iinn  tthhee  LLeeggaall  SSuubb--CCoommmmiitttteeee  ooff  tthhee  NNCCRRCC::

CCoommmmuunniittyy  LLaaww  CCeennttrree,,  UUnniivveerrssiittyy  ooff  tthhee  WWeesstteerrnn  CCaappee

LLaaww  FFaaccuullttyy,,  UUnniivveerrssiittyy  ooff  tthhee  WWeesstteerrnn  CCaappee

VVeennddaa  MMaaggiissttrraatteess  CCoouurrtt

JJoohhaannnneessbbuurrgg  CChhiilldd  WWeellffaarree  SSoocciieettyy

AAttttoorrnneeyy  NN..  ZZoonnddii,,  PPrriivvaattee  PPrraaccttiiccee

NNeettwwoorrkk  AAggaaiinnsstt  CChhiilldd  LLaabboouurr

NNaattiioonnaall  IInnssttiittuuttee  ffoorr  PPuubblliicc  IInntteerreesstt  LLaaww  aanndd  RReesseeaarrcchh

LLaawwyyeerrss  ffoorr  HHuummaann  RRiigghhttss

CCeennttrree  ffoorr  SSoocciioo--LLeeggaall  SSttuuddiieess

EEaarrllyy  LLeeaarrnniinngg  RReessoouurrccee  UUnniitt

EEppoocchh--SSoouutthh  AAffrriiccaa  ffoorr  sshhaarriinngg  iittss  iinnffoorrmmaattiioonn  aanndd  rreesseeaarrcchh  oonn  ccoorrppoorraall  ppuunniisshhmmeenntt  aaggaaiinnsstt  cchhiillddrreenn;;

FFiinnaallllyy,,  tthhee  NNCCRRCC  wwoouulldd  eessppeecciiaallllyy  lliikkee  ttoo  tthhaannkk  oouurr  ssppoonnssoorr  RRaaddddaa  BBaarrnneenn,,  SSwweeddiisshh  SSaavvee  tthhee  CChhiillddrreenn,,  aanndd

PPrrooggrraammmmee  OOffffiicceerr  MMss..  GGuunniillllaa  LLaarrssssoonn,,  ffoorr  tthheeiirr  ddeeddiiccaatteedd  ssuuppppoorrtt  ooff  cchhiilldd  rriigghhttss  iinn  SSoouutthh  AAffrriiccaa..

RRaaddddaa  BBaarrnneenn

RRaaddddaa  BBaarrnneenn,,  oorr  SSwweeddiisshh  SSaavvee  tthhee  CChhiillddrreenn,,  iiss  aa  SSwweeddiisshh  nnoonn--ggoovveerrnnmmeennttaall,,  nnoonn--ppoolliittiiccaall,,  nnoonn--rreelliiggiioouuss

oorrggaanniizzaattiioonn  tthhaatt  pprroommootteess  cchhiilldd  rriigghhttss  iinn  SSwweeddeenn  aanndd  iinntteerrnnaattiioonnaallllyy  tthhrroouugghh  aaddvvooccaaccyy  aanndd  ddeevveellooppmmeenntt

aassssiissttaannccee..    RRaaddddaa  BBaarrnneenn  ssuuppppoorrttss  pprroojjeeccttss,,  mmaaiinnllyy  tthhrroouugghh  llooccaall  NNGGOOss,,  iinn  AAffrriiccaa,,  AAssiiaa  aanndd  LLaattiinn  AAmmeerriiccaa..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

RRaaddddaa  BBaarrnneenn  hhaass  110000,,000000  mmeemmbbeerrss,,  5500,,000000  ssppoonnssoorrss  aanndd  110000,,000000  iinnddiivviidduuaall  ddoonnoorrss..    TTooggeetthheerr  wwiitthh  SSIIDDAA,,  tthhee

SSwweeddiisshh  ggoovveerrnnmmeennttaall  aaggeennccyy  ffoorr  iinntteerrnnaattiioonnaall  ddeevveellooppmmeenntt  ccooooppeerraattiioonn,,  tthheeyy  pprroovviiddee  tthhee  ffuunnddiinngg  ffoorr  RRaaddddaa

BBaarrnneenn  aaccttiivviittiieess..    RRaaddddaa  BBaarrnneenn  iiss  aa  mmeemmbbeerr  ooff  tthhee  IInntteerrnnaattiioonnaall  SSaavvee  tthhee  CChhiillddrreenn  AAlllliiaannccee..

55  MMaayy  11999955

II  aamm  wwrriittiinngg  oonn  bbeehhaallff  ooff  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee  ttoo  iinnffoorrmm  yyoouu  ooff  oouurr  aattttaacchheedd  ssuubbmmiissssiioonn  oonn  cchhiilldd  rriigghhttss  ffoorr  tthhee

CCoonnssttiittuuttiioonnaall  AAsssseemmbbllyy  aanndd  ttoo  ccoommmmeenntt  oonn  tthhee  DDPP  ppoossiittiioonn  oonn  cchhiillddrreenn..

IItt  iiss  oouurr  uunnddeerrssttaannddiinngg  tthhaatt  tthhee  DDPP  wwoouulldd  nnoott  lliikkee  ttoo  sseeee  aa  ssppeecciiaall  sseeccttiioonn  oonn  cchhiilldd  rriigghhttss  iinn  tthhee  ffiinnaall  ccoonnssttiittuuttiioonn  aass  iiss  pprreesseennttllyy  iinn  tthhee

IInntteerriimm  CCoonnssttiittuuttiioonn  bbeeccaauussee  tthhee  DDPP  bbeelliieevveess  tthhaatt  aallll  ppeerrssoonnss  sshhoouulldd  bbee  eennttiittlleedd  ttoo  tthhee  rriigghhttss  ggiivveenn  oonnllyy  ttoo  cchhiillddrreenn  iinn  sseeccttiioonn  3300..

FFuurrtthheerr,,  aannyy  ooff  tthhee  ssppeecciiaall  rriigghhttss  ooff  cchhiillddrreenn,,  ssuucchh  aass  tthhee  rriigghhtt  ttoo  bbee  pprrootteecctteedd  ffrroomm  eexxppllooiittaattiivvee  cchhiilldd  llaabboouurr,,  ccoouulldd  bbee  lleefftt  ttoo  tthhee

ddiissccrreettiioonn  ooff  tthhee  ccoouurrttss  wwhheenn  iinntteerrpprreettiinngg  tthhee  ccllaauussee  oonn  llaabboouurr..    TThhee  oonnllyy  eexxcceeppttiioonn  nnootteedd  iiss  ffoorr  tthhee  ssppeecciiaall  pprrootteeccttiioonn  lliisstteedd  ffoorr

jjuuvveenniillee  iinnccaarrcceerraattiioonn  wwhhiicchh  sshhoouulldd  rreemmaaiinn..

II  aamm  ssoorrrryy  ttoo  ssaayy  tthhaatt  wwee  ddiissaaggrreeee  wwiitthh  tthhee  aabboovvee  uunnddeerrssttaannddiinngg  ooff  tthhee  DDPP  ppoossiittiioonn..

WWhhiillee  wwee  uunnddeerrssttaanndd  tthhee  ppoossiittiioonn  tthhaatt  aallll  ppeerrssoonnss  sshhoouulldd  bbee  eennttiittlleedd  ttoo  tthhee  ssoocciiooeeccoonnoommiicc  rriigghhttss  pprrootteecctteedd  ffoorr  cchhiillddrreenn  iinn  sseeccttiioonn  3300,,

wwee  ssttrroonnggllyy  aaddvvooccaattee  tthhaatt  ssppeecciiffiicc  rreeffeerreennccee  ttoo  ssoocciiooeeccoonnoommiicc  rriigghhttss  ffoorr  cchhiillddrreenn  aanndd  ootthheerr  iissssuueess  ppeerrttaaiinniinngg  ttoo  cchhiillddrreenn  iiss  nneecceessssaarryy

ttoo  eennssuurree  tthhaatt  tthheeiirr  rriigghhttss  aarree  pprrootteecctteedd..

WWee  wwoouulldd  oonnllyy  ccoonnssiiddeerr  rreemmoovviinngg  ccllaauusseess  ppeerrttaaiinniinngg  ttoo  ssoocciiooeeccoonnoommiicc  rriigghhttss  ssuucchh  aass  tthhee  rriigghhtt  ttoo  hheeaalltthh  sseerrvviicceess  iinn  tthhee  sseeccttiioonn

ddeeaalliinngg  wwiitthh  cchhiillddrreenn  iiff  tthhee  rriigghhtt  ttoo  hheeaalltthh  sseerrvviicceess  wweerree  gguuaarraanntteeeedd  iinn  aa  sseeppaarraattee  ccllaauussee  ffoorr  aallll  ppeerrssoonnss,,  tthhee  ssaammee  ffoorr  tthhee  rriigghhtt  ttoo



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

nnaammee  aanndd  nnaattiioonnaalliittyy,,  ssoocciiaall  sseerrvviicceess,,  eettcc..    AAss  yyoouu  kknnooww,,  tthhiiss  iiss  ccuurrrreennttllyy  nnoott  tthhee  ccaassee..    IItt  iiss  nnoott  cclleeaarr  ffrroomm  yyoouurr  ssuubbmmiissssiioonn  wwhheetthheerr

yyoouu  iinntteenndd  ttoo  rreeccoommmmeenndd  aaddddiinngg  ssuucchh  rriigghhttss  sseeppaarraatteellyy..

MMoorreeoovveerr,,  iinn  ccoonnssiiddeerraattiioonn  ooff  tthhee  ttiigghhtt  ffiinnaanncciiaall  ccoonnssttrraaiinnttss  ffaacciinngg  tthhee  nneeww  ggoovveerrnnmmeenntt,,  wwee  wwoouulldd  aarrgguuee  tthhaatt  wwhhiillee  iitt  iiss  iiddeeaall  ffoorr

eevveerryy  ppeerrssoonn  ttoo  hhaavvee  ssoocciiooeeccoonnoommiicc  rriigghhttss  ssuucchh  aass  tthhee  rriigghhtt  ttoo  hheeaatthh  sseerrvviicceess,,  tthhaatt  aatt  tthhee  vveerryy  lleeaasstt  cchhiillddrreenn  sshhoouulldd  rreecceeiivvee  tthhee

lliimmiitteedd  rreessoouurrcceess  aavvaaiillaabbllee..    TThhuuss,,  iiff  rriigghhttss  ssuucchh  aass  tthhee  rriigghhtt  ttoo  hheeaalltthh  ccaarree  wwiillll  nnoott  bbee  aaddddeedd  aass  sseeppaarraattee  ccllaauusseess,,  tthheeyy  mmuusstt  aatt  lleeaasstt

rreemmaaiinn  iinn  tthhee  sseeccttiioonn  oonn  cchhiillddrreenn..

IInn  aaddddiittiioonn,,  wwee  ssttrroonnggllyy  aaddvvooccaattee  tthhaatt  iissssuueess  ppeerrttaaiinniinngg  ssppeecciiffiiccaallllyy  ttoo  cchhiillddrreenn,,  ssuucchh  aass  cchhiilldd  llaabboouurr,,  jjuuvveenniillee  jjuussttiiccee,,  ddiivveerrssiioonn  ffrroomm

tthhee  ccrriimmiinnaall  jjuussttiiccee  ssyysstteemm,,  eeaarrllyy  cchhiilldd  ddeevveellooppmmeenntt  eettcc..  mmuusstt  bbee  ssppeelltt  oouutt  iinn  tthhee  ffiinnaall  ccoonnssttiittuuttiioonn  eevveenn  mmoorree  ccoommpprreehheennssiivveellyy  tthhaann

aatt  pprreesseenntt..    WWee  hhaavvee  ccoonnssiisstteennttllyy  ffoouunndd  tthhaatt  tthhee  ssppeecciiaall  ssttaattuuss  aanndd  nneeeeddss  ooff  cchhiillddrreenn  aarree  iiggnnoorreedd,,  mmiissuunnddeerrssttoooodd  aanndd  ootthheerrwwiissee

ffoorrggootttteenn  iinn  lleeggiissllaattiivvee  aanndd  ppoolliiccyy  ffoorrmmaattiioonn..    BByy  pprroovviiddiinngg  ccoommpprreehheennssiivvee  gguuiiddaannccee  iinn  tthhee  hhiigghheesstt  llaaww  ooff  tthhee  llaanndd,,  wwee  hhooppee  ttoo  aavveerrtt

ssuucchh  pprroobblleemmss  iinn  tthhee  ffuuttuurree..

WWee  wwoouulldd  lliikkee  ttoo  pprrooppoossee  aann  eexxaammppllee  ooff  ssuucchh  cchhrroonniicc  mmiissuunnddeerrssttaannddiinngg  ooff  cchhiillddrreenn''ss  iissssuueess  iinn  tthhee  ccaassee  ooff  tthhee  YYoouutthh  CCoorroonnaattiioonn

DDeevveellooppmmeenntt  CCeennttrree..    TThhiiss  cceennttrree  wwaass  ffoorrmmuullaatteedd  bbyy  tthhee  DDeeppaarrttmmeenntt  ooff  CCoorrrreeccttiioonnaall  SSeerrvviicceess  ttoo  pprroovviiddee  ssppeecciiaalliisseedd,,  iinnssttiittuuttiioonnaall

ccaarree  ffoorr  jjuuvveenniillee  ooffffeennddeerrss..    TThhee  cceennttrree  wwaass  ttoo  bbee  llooccaatteedd  iinn  aa  rruurraall  aarreeaa  iinn  NNaattaall  aanndd  cchhiillddrreenn  ffrroomm  aallll  oovveerr  tthhee  ccoouunnttrryy  wweerree  ttoo  bbee

sshhiippppeedd  tthheerree..

TThhee  NNCCRRCC  ooppppoosseedd  tthhee  ddeevveellooppmmeenntt  ooff  ssuucchh  aa  cceennttrree  bbeeccaauussee  iitt  wwoouulldd  kkeeeepp  cchhiillddrreenn  aawwaayy  ffrroomm  tthheeiirr  ffaammiilliieess  aanndd  ccoommmmuunniittiieess  aanndd

ffaaiill  ttoo  ffaacciilliittaattee  tthhee  rreeiinntteeggrraattiioonn  ooff  tthhee  cchhiilldd  iinnttoo  tthhee  ccoommmmuunniittyy..    HHoowweevveerr  wweellll--mmeeaanniinngg  CCoorrrreeccttiioonnaall  SSeerrvviicceess  mmaayy  hhaavvee  bbeeeenn  iinn

ttrryyiinngg  ttoo  kkeeeepp  cchhiillddrreenn  oouutt  ooff  aadduulltt  pprriissoonnss,,  tthheeiirr  eeffffoorrttss  wweerree  mmiissgguuiiddeedd..



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

PPlleeaassee  nnoottee  iinn  oouurr  ssuubbmmiissssiioonn  tthhaatt  wwee  hhaavvee  aaddddeedd  llaanngguuaaggee  wwhhiicchh  wwoouulldd  pprreevveenntt  ssuucchh  aa  ssiittuuaattiioonn  ffrroomm  hhaappppeenniinngg  aaggaaiinn,,  ssuucchh  aass  ""ttoo

pprrootteecctt  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  ffaammiillyy  lliiffee,,  ttoo  bbee  ddiivveerrtteedd  ffrroomm  rreessiiddeennttiiaall  ccaarree  aanndd  jjuuddiicciiaall  pprroocceeeeddiinnggss,,  aanndd  ttoo  bbee  rreeiinntteeggrraatteedd  iinnttoo  tthhee

ccoommmmuunniittyy""  iiff  ddeetteennttiioonn  wweerree  nneecceessssaarryy..    BByy  hhaavviinngg  ssuucchh  llaanngguuaaggee  iinn  tthhee  hhiigghheesstt  llaaww  ooff  tthhee  llaanndd,,  wwee  wwoouulldd  hhaavvee  aa  mmuucchh  eeaassiieerr  ttiimmee

lloobbbbyyiinngg  ffoorr  mmoorree  cchhiilldd  sseennssiittiivvee  ssoolluuttiioonnss..

PPlleeaassee  nnoottee  aass  wweellll  oouurr  ppooiinntt  iinn  tthhee  ssuubbmmiissssiioonn  tthhaatt  aass  uunneennffrraanncchhiisseedd  aanndd  vvuullnneerraabbllee  mmeemmbbeerrss  ooff  ssoocciieettyy,,  cchhiillddrreenn  sshhoouulldd  hhaavvee

cclleeaarrllyy  ssttaatteedd  rriigghhttss  aanndd  pprrootteeccttiioonnss,,  rraatthheerr  tthhaann  rreellyyiinngg  oonn  aa  nnoonn--rreepprreesseennttaattiivvee  jjuuddiicciiaarryy  tthhaatt  hhaass  ddoonnee  lliittttllee  ttoo  pprrootteecctt  tthheeiirr  iinntteerreessttss  iinn

tthhee  ppaasstt..

FFiinnaallllyy,,  tthhee  DDPP  ssuubbmmiissssiioonn  mmeennttiioonnss  ""uunnffoorreesseeeenn  aanndd  uunnffoorrttuunnaattee  ccoonnsseeqquueenncceess""  wwhhiicchh  mmaayy  ooccccuurr  iiff  iissssuueess  ppeeccuulliiaarr  ttoo  cchhiillddrreenn  aarree

iinncclluuddeedd..    WWee  wwoouulldd  aaddvvooccaattee  tthhaatt  tthhee  ooppppoossiittee  iiss  ttrruuee  aanndd  tthhaatt  tthhee  uunnffoorreesseeeenn  aanndd  uunnffoorrttuunnaattee  ccoonnddiittiioonnss  aarree  mmoorree  lliikkeellyy  ttoo  ooccccuurr  iiff

nnoo  ssppeecciiaall  rreeffeerreennccee  iiss  mmaaddee  oonn  cchhiillddrreenn  aass  gguuiiddaannccee  ffoorr  tthhee  ccoouurrttss..

WWee  ttrruusstt  tthhaatt  yyoouu  wwiillll  ffiinndd  tthhiiss  iinnffoorrmmaattiioonn  uusseeffuull  aanndd  tthhaatt  yyoouu  mmaayy  bbee  ppeerrssuuaaddeedd  ttoo  rreeccoonnssiiddeerr  tthhee  ppoossiittiioonn  ooff  tthhee  DDPP  oonn  tthhee  iissssuuee  ooff

cchhiillddrreenn  iinn  lliigghhtt  ooff  tthhee  aabboovvee..

MMrrss..  SShhiirrlleeyy  MMaabbuusseellaa

EExxeeccuuttiivvee  DDiirreeccttoorr

NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

PPrreettoorriiaa,,  55  MMaayy  11999955

RREE:: SSuubbmmiissssiioonn  ooff  tthhee  VVrryyhheeiiddssffrroonntt  oonn  CChhiillddrreenn''ss  RRiigghhttss  ttoo  tthhee  CCoonnssttiittuuttiioonnaall  AAsssseemmbbllyy



SSuubbmmiissssiioonn  ffrroomm  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee

oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa

DDeeaarr  GGeenneerraall  VViilljjooeenn::

II  aamm  wwrriittiinngg  oonn  bbeehhaallff  ooff  tthhee  NNaattiioonnaall  CChhiillddrreenn''ss  RRiigghhttss  CCoommmmiitttteeee  ttoo  pprroovviiddee  yyoouu    wwiitthh    aann  EExxeeccuuttiivvee  SSuummmmaarryy  ooff  oouurr  ssuubbmmiissssiioonn
oonn  cchhiilldd  rriigghhttss  ttoo  tthhee  CCoonnssttiittuuttiioonnaall  AAsssseemmbbllyy  aanndd  ttoo  ccoommmmeenntt  oonn  tthhee  mmaannyy  ssiimmiillaarriittiieess  aanndd  ffeeww  ddiiffffeerreenncceess  bbeettwweeeenn  tthhee  ssuubbmmiissssiioonn
mmaaddee  bbyy  yyoouurrsseellvveess  aanndd  oouurr  ssuubbmmiissssiioonn..

FFiirrssttllyy,,  wwee  aarree  pplleeaasseedd  ttoo  sseeee  tthhaatt  wwee  aaggrreeee  tthhaatt  tthhee  ccuurrrreenntt  sseeccttiioonn  3300  ooff  tthhee  IInntteerriimm  CCoonnssttiittuuttiioonn  iiss  ooff  vviittaall  iimmppoorrttaannccee  aanndd  tthhaatt  tthhiiss
pprroovviissiioonn  sshhoouulldd  bbee  eexxppaannddeedd  ttoo  pprroovviiddee  mmoorree  ccoommpprreehheennssiivvee  pprrootteeccttiioonn  ffoorr  cchhiilldd  rriigghhttss..

WWee  aarree  aallssoo  pplleeaasseedd  tthhaatt  tthhee  VVrryyhheeiiddssffrroonntt  ssuuppppoorrttss  tthhee  iimmpplleemmeennttaattiioonn  ooff  tthhee  CCoonnvveennttiioonn  oonn  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa..
TThhiiss  CCoonnvveennttiioonn  ffoorrmmss  tthhee  bbaassiiss  ooff  oouurr  cchhiilldd  rriigghhttss  wwoorrkk  aanndd  wwee  aarree  hhaappppyy  ttoo  sseeee  tthhaatt  yyoouurr  ppoolliittiiccaall  ppaarrttyy  iiss  aallssoo  uussiinngg  tthhee  CCoonnvveennttiioonn
ttoo  gguuiiddee  yyoouurr  ppllaattffoorrmm  aanndd  rreeccoommmmeennddaattiioonnss..

WWee  aarree  aallssoo  iinn  aaggrreeeemmeenntt  oonn  tthhee  ffoolllloowwiinngg  ppooiinnttss  rraaiisseedd  iinn  yyoouurr  ssuubbmmiissssiioonn::

TThhee  iimmppoorrttaannccee  ooff  tthhee  ffaammiillyy  uunniitt  aanndd  tthhee  dduuttyy  ooff  tthhee  SSttaattee  ttoo  pprrootteecctt  tthhaatt  uunniitt;;

TThhee  nneeeedd  ttoo  pprrootteecctt  tthhee  cchhiilldd''ss  ccoonnttaacctt  wwiitthh  eexxtteennddeedd  ffaammiillyy  aanndd  ccoommmmuunniittyy;;

TThhee  cchhiilldd''ss  rriigghhtt  ttoo  ffrreeeeddoomm  ooff  tthhoouugghhtt,,  ccoonnsscciieennccee  aanndd  rreelliiggiioonn,,  wwhhiicchh  wwee  iinntteerrpprreett  iinn  tthhee  ccoonntteexxtt  ooff  tthhee  cchhiilldd’’ss  eevvoollvviinngg  ccaappaacciittiieess
aanndd  ffrreeeeddoomm  ttoo  eexxpprreessss  hhiiss  oorr  hheerr  vviieewwss  ffrreeeellyy;;

TThhee  nneeeedd  ttoo  pprrootteecctt  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  ccuullttuurraall  iiddeennttiittyy,,  llaanngguuaaggee  aanndd  vvaalluueess;;

TThhee  nneeeedd  ttoo  pprrootteecctt  tthhee  cchhiilldd  bbeeffoorree  aass  wweellll  aass  aafftteerr  bbiirrtthh,,  wwhhiicchh  wwee  iinntteerrpprreett  aass  mmeeaanniinngg  tthhaatt  tthhee  SSttaattee  hhaass  aa  dduuttyy  ttoo  pprroovviiddee  aaddeeqquuaattee
pprree--nnaattaall  ccaarree  ffoorr  eexxppeeccttaanntt  mmootthheerrss;;

TThhee  nneeeedd  ffoorr  ggrreeaatteerr  pprrootteeccttiioonn  ffoorr  cchhiillddrreenn  iinn  ddeetteennttiioonn,,  eessppeecciiaallllyy  sseeppaarraattiioonn  ffrroomm  aadduullttss  aanndd  tthhee  rriigghhtt  ttoo  aa  ssppeeeeddyy  ttrriiaall,,  ttoo  pprroommoottee
tthhee  cchhiilldd''ss  rreeiinntteeggrraattiioonn  iinnttoo  ssoocciieettyy,,  aanndd  aalltteerrnnaattiivveess  ttoo  iinnssttiittuuttiioonnaall  ccaarree;;

TThhee  nneeeedd  ffoorr  mmiinniimmuumm  aaggee  lleeggiissllaattiioonn  wwhhiicchh  iiss  ssttrriiccttllyy  eennffoorrcceedd  ttoo  pprreevveenntt  eexxppllooiittaattiivvee  cchhiilldd  llaabboouurr..    WWee  ddiidd  nnoott  ggoo  ssoo  ffaarr  aass  ttoo
rreeccoommmmeenndd  aa  ssppeecciiffiicc  aaggee  bbeeccaauussee  cceerrttaaiinn  iinndduussttrriieess,,  ssuucchh  aass  aaddvveerrttiissiinngg  aanndd  ffiillmm,,  wwhheenn  pprrooppeerrllyy  mmoonniittoorreedd,,  ccaann  bbee  bbeenneeffiicciiaall  ttoo
cchhiillddrreenn  iinn  tthhee  ddeevveellooppmmeenntt  ooff  tthheeiirr  ttaalleennttss..    TThhuuss  wwee  wweerree  hheessiittaanntt  ttoo  ggiivvee  aa  ppaarrttiiccuullaarr  aaggee  ssuucchh  aass  1155  wwhhiicchh  iiss  eessttaabblliisshheedd  iinn
lleeggiissllaattiioonn;;  aanndd

TThhee  nneeeedd  ffoorr  hhoorriizzoonnttaall  aapppplliiccaattiioonn  ooff  tthhee  rriigghhttss  ooff  tthhee  cchhiilldd  ssoo  tthhaatt  aallll  aaccttoorrss,,  ppaarreennttss,,  tteeaacchheerrss,,  eettcc,,  aarree  bboouunndd  bbyy  tthhee  CCoonnssttiittuuttiioonn..

WWhhiillee  wwee  aarree  hhaappppyy  ttoo  sseeee  tthhaatt  wwee  aaggrreeee  oonn  tthhee  mmaajjoorriittyy  ooff  cchhiilldd  rriigghhttss  iissssuueess,,  tthheerree  aarree  ttwwoo  iissssuueess  oonn  wwhhiicchh  wwee  ddiissaaggrreeee::  tthhee  iissssuuee  ooff
ssoocciiaall  sseeccuurriittyy  ffoorr  cchhiillddrreenn  aanndd  tthhee  iissssuuee  ooff  wwhheetthheerr  cchhiillddrreenn  ooff  aalliieennss  uunnllaawwffuullllyy  iinn  tthhee  ccoouunnttrryy  sshhoouulldd  bbeenneeffiitt  ffrroomm  tthhee  ccoonnssttiittuuttiioonnaall
pprrootteeccttiioonn..

PPlleeaassee  nnoottee  pp..  55  ooff  oouurr  ssuubbmmiissssiioonn  iinn  wwhhiicchh  wwee  aarrgguuee  ffoorr  tthhee  cchhiilldd''ss  rriigghhtt  ttoo  ssoocciiaall  sseeccuurriittyy  aass  eexxpprreesssseedd  iinn  tthhee  CCoonnvveennttiioonn  oonn  tthhee
RRiigghhttss  ooff  tthhee  CChhiilldd..    AAss  ssuuppppoorrtteerrss  ooff  tthhiiss  CCoonnvveennttiioonn,,  tthhee  VVrryyhheeiiddssffrroonntt  sshhoouulldd  nnoottee  tthhee  dduuttyy  oonn  tthhee  SSttaattee  ttoo  pprroovviiddee  ssoocciiaall  sseeccuurriittyy
ffoorr  cchhiillddrreenn  wwhheenn  nneecceessssaarryy  iinn  AArrttiicclleess  2266  aanndd  2277..

IInn  tthhee  ssaammee  vveeiinn,,  tthhee  AArrttiiccllee  22  ooff  tthhee  CCoonnvveennttiioonn  cclleeaarrllyy  pprroohhiibbiittss  aannyy  kkiinndd  ooff  ddiissccrriimmiinnaattiioonn  aaggaaiinnsstt  cchhiillddrreenn  wwiitthhiinn  tthhee  tteerrrriittoorryy  ooff  aa
SSttaattee  oonn  tthhee  bbaassiiss  ooff  nnaattiioonnaall  oorriiggiinn,,  aass  wweellll  aass  ddiissccrriimmiinnaattiioonn  bbaasseedd  oonn  tthhee  ssttaattuuss  oorr  aaccttiivviittiieess  ooff  tthheeiirr  ppaarreennttss..    AAss  tthhee  cchhiillddrreenn  ooff  iilllleeggaall
aalliieennss  wweerree  bbrroouugghhtt  ttoo  SSoouutthh  AAffrriiccaa  bbyy  tthheeiirr  ppaarreennttss,,  tthheeyy  sshhoouulldd  nnoott  bbee  ddiissccrriimmiinnaatteedd  aaggaaiinnsstt  oonn  tthhee  bbaassiiss  ooff  tthheeiirr  nnaattiioonnaall  oorriiggiinn..

WWee  ttrruusstt  tthhaatt  tthhiiss  iinnffoorrmmaattiioonn  wwiillll  mmeeeett  wwiitthh  yyoouurr  kkiinndd  rreecceeiipptt  aanndd  wwee  llooookk  ffoorrwwaarrdd
ttoo  wwoorrkkiinngg  ttooggeetthheerr  ttoo  pprroommoottee  tthhee  rriigghhttss  ooff  tthhee  cchhiilldd  iinn  SSoouutthh  AAffrriiccaa  iinn  tthhee  ffiinnaall  CCoonnssttiittuuttiioonn..

MMrrss..  SShhiirrlleeyy  MMaabbuusseellaa
EExxeeccuuttiivvee  DDiirreeccttoorr
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oonn  tthhee  CCoonnssttiittuuttiioonnaall  EEnnttrreenncchhmmeenntt  ooff  tthhee  RRiigghhttss  ooff  tthhee  CChhiilldd  iinn  SSoouutthh  AAffrriiccaa
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WILDERNESS LEADERSHIP SCHOOL

PROPOSED INCLUSION IN THE CONSTITUTION OF THE RSA IN
RESPECT OF THE CONSERVATION OF THE ENVIRONMENT

We in the Wilderness Leadership School wish to confirm in writing our support of
the submission of the Game Rangers Association of Africa.  Their letter of 28th
February 1995 to you refers.

ANDREW MUIR

PROPOSED INCLUSIONS IN THE CONSTITUTION OF THE R.S.A. IN
RESPECT OF THE CONSERVATION OF  THE ENVIRONMENT

The Game Rangers Association of Africa wishes so submit the following inclusions
in the Constitution in respect of the  Conservation of the Environment:-

Natural Resources and environment public policy

The natural resources of the Republic including air and water and the healthful,
scenic, historic and aesthetic quality of the environment shall be protected and
conserved insofar as possible and consistent with the health, safety and welfare of
the people, and the law which is inconsistent therewith shall be made by Parliament
or any provincial legislature.

Locus standi of persons in respect of environmental laws.

Any persons, natural or juristic, may institute proceedings in any competent court
for the enforcement of any provision of any law relating to the protection or
conservation of natural resources of the environment.

C. John Forrest



THE GRIQUA NATIONAL CONFERENCE OF SOUTH AFRICA
Plettenberg Bay
27 February 1995

SUGGESTED AMENDMENT TO THE CUT-OFF DATE AS
GIVEN AS 19TH JUNE 1913 IN THE RESTITUTION OF LAND
RIGHTS BILL (B20-94)
Find, attached arguments against the limitation date and proposed new limitations to accommodate
Griqua claims to Restitution of Land Rights.

-----
REJECTION OF THE CUT-OFF DATE AS A CONDITION TO THE
RESTITUTION OF LAND RIGHTS,  AS EMBODIED IN ACT NO. 200 OF
1993

The Griqua National Conference of South Africa wishes to draw the attention of the Government
on the implication of the cut-off date, 19th June 1913 and the impact of the 1913 Native Land Act
on the aborigines in South Africa.

A Nation cannot exist as such without territorial jurisdiction over land.  The citizens of a nation
should have boundaries defining the land it owns.  Ownership of land implies independence:
political, economical and social.

Dispossession was an essential act in the planning of the ultimate domination of the aborigines of
South Africa.  A man who possesses land and domestic animals is capable to subsist.

Discriminatory policies and acts preceded dispossession.  On the 9th July, 1886, Act o. 24 of 1886
was promulgated, whereby a Penal Code for the Transkeian Territories was enacted by the Cape
Parliament.  In Section (1) of this Act the "Transkeian Territories" were stated to be:

(1) The Transkei (Including Gcalekaland); (II) Griqualand East; (III) Tembuland (Including
Emigrant Tembuland and Bomvanaland); (IV) The Port and Territory of St. John's River.
The title of the Act, which was "The Native Territories Penal Code", indicated that it was in
fact intended to administer the area as a separate Native Territory within the Colony.
Envious of the Griqua wealthy farmers, the Colonial Settlers pointed out that a 'state within a
state' policy could not be tolerated in the Southern Free State.  Griquas were needed on
Settler farms as servants and not as citizens.  Ordinance 5 of 1876 stipulated that Natives will
not be permitted to buy land in the O.F.S. The British Sovereignty Constitution of the O.F.S.
in 1848 ruled that Roman Dutch Principals will not be applicable in Native Territories.
'Wetboek, ch.34' indicates that "Natives have not, since 1898, been able to own land in the
Orange Free State." The identification of Native Area and Administration of the aborigines as
Native was in operation before 19th June 1913.  Dispossession was concluded before the
Union of South Africa was formed in 1910,



The Native Land Act of 19th June 1913 did not give Natives land ownership rights they did not
possess according to tribal culture, nor was this act intended to give such rights.  After Union in
1910, a parliamentary select Committee proposed legislation that included limits on African
landownership (that is, land occupation) and on the number of Africans (Natives) allowed to squat
on white-owned land as sharecroppers.  The Native areas had to be overcrowded to create a
surplus of workers.

An Activist, Thomas Zini said, in 1912, at a protest meeting of the Cape Peninsula Natives'
Association, "that if, the mischievous proposition (the 1913 Native Act) became law, thousands of
families would be driven into locations with the sole object of forcing them to work in the mines or
on the farms.' The Native Land Act of 1913 had absolutely nothing to do with empowering Natives
to have land.

The 1913 Natives' Land Act established the principle of territorial segregation; attempted to
suppress squatting and other unauthorised occupation of crown and private lands, and to outlaw
certain forms of tenancy of white owned farms; the law restricted African landownership to the so-
called 'scheduled Areas'.  Recommendation of the South African Native Affairs Commission 'froze'
existing tribal areas, which were for exclusive African occupation, primarily in Zululand, Ciskei and
Transkei, but it also stopped them from occupying land outside these areas.

The ‘Aim’ 'of the 1913 Natives' Land Act involved creating a large shortage of land in the Reserves
in order to force more and more rural Africans into the service of white industry and Agriculture,
Labour secured that there should always be male, single, based in reserves - temporarily in
employed in 'white area'.  Pass laws were to be strictly applied to ensure that 'surplus' or 'idle'
Africans were promptly returned to the reserves.

The 1911 Mines & Works Act forced blacks into the category of cheap labour.

The cut-off date of the 9th June 1913, which limits claims to a certain date has bearing on Zululand,
Ciskei and Transkei, as areas were aborigines still had reserved land.  This cut-off date is thus
prejudicial to those aborigine groups that were removed from their fertile land before 1913.  The
Land Rights Restitution Act, 1994 has the limitation clauses which are intent on entrenching
dispossession of land through settler expansion into the interior of South Africa.  The majority of
the Natives of South Africa will remain landless and the New government will be forced to buy land
from those who did not buy it.

On the 6th August 1813, His Excellency Lieutenant - General Sir John Francis Cradock proclaimed
the "Conversion of Loan Places to Perpetual Quitrent" which determined, in its very first clause,
that:

1 . "Every holder of a loan place, on his making application by memorial to Government for the
purpose, shall have a grant of his place, on perpetual quitrent, to the same extent as he hitherto
legally possessed the same on loan."

2. "The holder by this grant, shall obtain the right to hold the land hereditarily.......



The Griqua people who were unaware of this Act because they had established themselves across
the Orange River before 1813, were tricked into leasing land to settlers according to Griqua law.

The settlers who obtained such loan farms had such land registered by white Administration after
1848.  They paid very little rent in kind or in money form.  The loan farms were convened into
perpetual quitrent farms without the knowledge or approval of the Griqua government or the
Griqua citizens concerned.  The nature of dispossession brought about on the Griqua Nation,
differed historically from the system which was brought to bear on Zululand, Ciskei and Transkei.

Landownership of aborigines of South Africa was identified and recognised historically when the
Dutch East India Company was replaced by British Rule in 1795.  The Cape Colony became a
crown colony in 1806.  It was during the period 1806 to 1834 that Aborigine land and being came
into the ambit of British influence.

The Griqua National Conference of South Africa proposes in view of Griqua history and the nature
of Griqualand dispossession and the arguments given, that the cut-off date shall be :

The year 1806 or the year 1834; and that the Griquas, as an aborigine group be accommodated to
have the right to Restitution of land which historically belongs to them.
-----

The Griqua National Conference of S.A.
Plettenberg Bay

27 February 1995

The Secretariat, Constitutional Assembly

AIM OF THIS SUBMISSION

1 The object of this submission is to draw attention to the social, political and economic
position of the Griqua people and their constitutional aspirations.  The document is divided
into the following sections:

2. A brief history of the Origins and movements of the Griquas in South Africa;

3. The formal recognition of the distinct identity of Griquas;

4. A short review of Griqua submissions to previous South African governments;

5. A summary of the international and national law which presently applies to the Griqua
constitutional and other aspirations;



6. A list of the constitutional and structural aspirations and claims of the Griquas and
suggested mechanisms through which the above aspirations could be met.

A BRIEF HISTORY OF THE GRIQUA PEOPLE OF SOUTH AFRICA

A group of people with a common identity, culture and language essentially known as the Khoi-
Khoi eventually found a temporary resting place in interior of South - Africa, across the Orange
River (the Gariep) during the last decade of the eighteenth century.  These clans got to be known
as the "Griqua", being an abbreviation of the long tribal names by which tribal clans identified
themselves (e.g. Chariguriqua, Grigriqua, Damaquq, Ganaqua, Hessequa, etc.) The languages
spoken by the Griqua and the pastoral Kora-clan had dialectic differences and were still frequently
heard in present day Northern Cape and Orange Free State thirty years ago.

Sometime during the eighteen-twenties Waterboer, as chief, settled in Griqualand West with his
followers, founding Klaarwater (Griquatown) as his capital.  Adam Kok II and his Griqua
followers settled between the Modder and Gariep (Orange) Rivers, with the Caledon as the eastern
boundary.  Kok II founded the town of Philippolis (± 1825), naming it after the late Dr. Phillip of
Cape Town.  During his reign, the Griqua gave up their nomadic habits, divided their country into
farms; had herds of cattle and horses and flocks of sheep, and began to cultivate the soil, enclosed
lands and built houses. (1)

(1) Dower:   Early Annals of Kokstadand Griqualand East

British Colonial Policy recognised Griqua States in so far as the latter could be useful in the
carrying out of imperial policy.  The Griqua Governments were expected to form buffer
states between the North and Cape Colony; arrest wanted criminals in their territories and
supply military recruits on demand.  The English were prepared to supply gunpowder at a
price and have cordial relationship with the aborigines if their demands were met.

From 1840 onwards, the Emigrant Colonists (Boars) who had been trained from childhood
to look on men of colour as only fit to be menials, found it unbearable to see the Griqua as
independent, free, prosperous land owners. (2) The Boers who began crossing the Orange
River envied the excellent pasture lands, the unfailing fountains and agricultural holdings of
the Griquas. The Boars ignored Adam Kok's territorial claims and treated his jurisdiction
with contempt.  Griqua laws which forbade the sale of land to whites were simply ignored
and Griqua Nationals were blatantly encouraged to undermine their own laws and Chief by
leasing or secretly selling their farms to emigrant colonists.

The earlier Khoi-Khoi settlers north of the Modder River, were two Kora clans: The Mamoesa'
swam (pure) Kora under the Chieftainship of Goliat Yzerbek and the Zuurkora, who settled along
the Vaal River under a number of chiefs with Jan Bloem as chief at Pniel.  The Bechuana referred
to the Khoi-Khoi as 'Bakgotu' and the San as 'Baroa'.



The first battle between the Boers led by Jan Mocke and the Griquas, assisted by the British
soldiers, was fought at Swartkoppies (in the present Orange Free State) in April 1845.  One Griqua
and two Boars were killed. 250 Boars retreated to Winburg.  The Griquas won the first round and
the termination of the Griqua Government and land ownership was temporarily averted.

The Imperial Government recognised the emigrant farmers across the Orange River as British
subjects still amenable to British Rule and the Griquas as her allies and hence the inevitable trouble
the Griquas had to contend with.  Treaties were concluded with indigenous chiefs, Waterboer
(Griqua West), Kok (Orange Free State), Faku, Moshoeshoe, etc. and their sovereignty, as British
allies, was guaranteed under the Queen's Authority.  At a Conference* held at Touwfontein (near
Philippolis) in June 1845 with Adam Kok III (of Philippolis), Moshoeshoe of the Basoeto, Moroka
II of the Barolong, Moletsane of Mequitting and other Chiefs, under the guidance of Governor
Maitland, Adam Kok III agreed to have his land divided into alienable and inalienable sections, on
the condition the Boer emigrants relinquish all claims to land south of the Riet River.  The Boers
were to be compensated for any losses.  Rev. Thomas' influence on Adam Kok III to the
undersigning of the agreement between the said chief and Maitland on the l9th February 1846.
The first British resident at Philippolis was F. Rawstorne in August 1845, accompanied by a small
military force.  Land in the alienable section could be leased to foreigners by the Griqua owners for
a period not exceeding 40 years. In the inalienable section, neither lease nor sale was permitted.
The Maitland Treaty recognised Goliat Yzerbek as the chief of the Mission Station at Bethany
(Orange Free State).

(2) W. Dower Early Annals of Kokstad and Griqualand East
(3) & (4) C.P. Le Roux:     Adam Kok en die Griekwas van Philippolis

In 1848 Britain proclaimed her sovereignty over the territory between the Orange and Vaal River
and established a firm government at Bloemfontein.  Another war broke out between the Boers
and the Griquas who were supported by Goliat Yzerbek, Bechuanas and a British regiment.  At the
Battle of Bloomplaats the Griquas gave a good account of themselves.  It was during this war that
the Bethany women and children had to flee to Philippolis for safety, deserted by Wuras, the
German Missionary, who shamelessly fled to Colesberg.  After the Battle of Bloomplaats, which
was fought largely in defence of Griqua rights, Sir Harry Smith unilaterally drew up a treaty which
would cede in perpetuity 42 farms to the government at a perpetual payment secured to the Chief
and to the owners of the farms.  These proposals were distasteful to the Griquas, because 'land',
according to aboriginal culture, belongs to the nation; was allocated free of charge to the owner
for usage and could never be estranged.  Griqua law thus prohibited the sale of land to whites.

When Adam Kok III refused to accept this treaty, “..... The Governor lost temper, and made use of
some strong language, even threatening to bang the chief on the beams of the house if he did not
sign it, under this intimidation, Kok signed the treaty". (5) This treaty created a grievance which is
not acceptable to the Griquas.  The Hertzog Government tried to amend this injustice in 1928 by
unilaterally compensating the Griquas indirectly by buying locations to the value of six thousand
pounds where Griquas could have so called title deeds.  This land was later taken back and this led
to the Griqua chief, Le Fleur I, being sentenced to fourteen years at Robben Island.



(5)   W. Dower:            Early Annals of Kokstad and Griqualand East

In 1854, Sir George Grey handed the present day Orange Free State to the Boer Republic.  Adam
Kok III’s position became uncertain.  Sir George Clerk, in the Queen's name declared in the
Bloemfontein Convention that the treaty obligations existed between Her Majesty and Adam Kok,
whilst almost simultaneously, imperial officers declared the treaties were abrogated.  Many farms
which belonged to the Griquas had been unilaterally leased to Boars.  Sir George tried hard to
negotiate the purchase of these farms with unexpired leases but Adam Kok refused to accept
eleven thousand pounds cash for farms within the inalienable section.  When the leases of the hired
farms expired, the Griqua owners each in turn, claimed their farms, only to discover that the Boer
Republic to have issued Free State titles in favour of the Boer tenants.

In 1854, the Free State boldly published a secret treaty and proceeded to divide Kok's country into
wards, and Field - Cornets over them.  Kok had to fight or "trek".  Kok's supply of gunpowder had
dried up.  Sir George Grey advised the Griqua to become British "Nolens Volens" or stay on and
be swallowed by the Boers.  The Griqua Committee, it is alleged, had given their agent, Henry
Harvey permission to sell the remaining Griqua farms.  According the "Nooitgedacht Notes" dated
August 1870 (Annexure 4), Adam Kok Ill is supposed to have given Henry Harvey absolute power
of attorney to dispose of Griqua farms at Will (15/8/1861) but Annexure 5, on the other hand,
dated 12 June 1860, stipulates that in an agreement between the President of Orange Free State
and Adam Kok Ill, it was decided that no deed of transfer could be granted before the land at
Philippolis had been surveyed. (6) No sale is however - indicated.

(6) Nooitgedacht Notuie, August 1870 (met Kapt.  Waterboer an die Vrystaat)

When Adam Kok III’s "trek" to present Griqualand East began in 1861, the Philippolis
Missionaries sold the Church, Parsonage and School for three thousand pounds, while the landed
property of the Church was sold for four thousand pounds.  Only about five hundred pounds was
paid in cash and deposited in the Bank in Colesberg.  The purchase price was secured by mortgage
bonds and only one thousand three hundred and forty pounds was recovered in 1874, after much
litigation.  When diamonds were discovered eight years later on the banks of the Vaal River, the
Orange Free State claimed that the diamondsiferous lands belonged to them by virtue of sale to
them by Henry Harvey.  Into the deed of sale had been cleverly introduced a very innocent looking:
"likewise that of the late Cornelius Kok".  For the insertion of that clause no authority existed in
the Power of Attorney, yet the Orange Free State persisted in their claim founded on this clause.
(7)

(7) W. Dower:     Early Annals of Kokstad and Griqualand East

In the struggle which ensued for the ownership of the diamond field, Chief Nicolaas Waterboer
petitioned the imperial government for protection against the Free State Claims and the possible
take over of the diamond fields.  Andries Waterboer's petition dated 1 and 7 September 1871
requested an unconditional protection by Britain.  The course of history indicates that there was
misunderstandings between Britain and Waterboer about the conditions of the request as presented
by Arnot (Waterboer's Agent).  Through unforeseen problems the Cape Government was not



prepared to annex Griqualand West.  This would have been contrary to Waterboer's wishes.  The
message sent to the Colonial Office by the diamond diggers read: "Self-Government and not
annexation is our political war-cry.(8)  By proclaim 67 of 1872 Griqualand West became an
independent Crown Colony with Richard Southey as Lieutenant-Governor. (9) It should be noted
that the annexation did not follow conditions set by a treaty agreed upon by independent
negotiators.  The Griekwa Agent, David Arnot, who wrote letters, misled Waterboer and his 'raad'
to believe that conditions set for annexations had been accepted by the imperial government.  The
Land Commission brought about by Proclamation 72 of 1872 did not satisfy the aspirations of the
Griquas.  Land claims were still to be decided.

(8) The Diamond News 4.9.1872
(9)   J. J. Oberholzer   'Anneksasio van Griekwaland-Was'

In 1876, Judge Andries Stockenstrom discovered many irregularities in the manner in which
Andries Waterboer had allocated farms.  His acts contravened Griqua Law as set out in 1838.
How Griquas lost their farms is not clear.  British Officialdom recognised only 156 Griqua title
deeds to farms.  This recognition was interpreted as allocation of farms.  Those Griqua families
who had lost their farms, through one or the other reason, were bundled into labour reservoirs
known as locations.  It is doubtful whether emigrating colonists who had lost life savings and
investments, when their slaves were freed in 1834 could have had money or been able to buy farms
from Griquas.  It was British colonial policy to sell farms in order to enrich British coffers. (10)
Open revolt which followed the findings of Stockenstrom, in which Kora, Batloping and Griquas
took part, resulted in armed clashes.  Griquas were killed like flies.  Griqualand West was
proclaimed part of the Cape Colony on 15 October 1889.  According to the report of the
President's Council (Land Committee) on the 'Needs and Demands of the Griquas' dated 15
October 1982 issued by the Government Printers, Cape Town it is revealed that Nicolaas
Waterboer's estate dated 30th August 1928, gave amongst others, 43 farms towards Griqua
settlements.  A number of Griqua estate documents and accompanying correspondence to the Will
seemed to have disappeared. (Sic!) Waterboer's Will was handed into the Master of the Supreme
Court in Kimberley.

(10)  BOYCE:      NOTES ON “South African Affairs’  Note VIII

According to Charles Warden, three Kora Chiefs fought for water rights on the Vaal River banks
in 1848. (11) The argument was settled by a regiment comprising of 30 or 40 soldiers.  This was
the very ground on which the diamonds were discovered.

(11) G. C. WARDEN:    'The Early Days of the Orange Free State'

The Kora's also had their fair share of the struggle to exist.  Bethany Mission (Orange Free State)
witnessed the struggle for ownership between the Berlin Mission and the Kora Chief, Goliat
Yzerbek, in spite of the Maitland Treaty of 1846 which unconditionally recognised Goliat Yzerbek
as the Chief of Bethany (formerly known as Brandewynfontein).  Yzerbek and his attorney
Tennyson, waited for several years, in vain, to have his claim recognised by the Republic Supreme
Court in Bloemfontein.  This case was abandoned without any hearing,



In 1850 the German Missionaries placed the mission under the protection of the Boer Board
Government.  On 28 April 1914 a German missionary, Klonus, was shot by an inhabitant of
Bethany on the Church premises.(12)  The year 1925 witnessed the uprooting of Yzerbek relatives,
Griquas and prominent Bechuana inhabitants (13) from their ancestral 21,500 acres of land because
they refused to sign a document which would have taken away their birthright to Bethany.  They
were forcibly, with the aid of the police, evicted from Bethany.  The nearest towns were Edenburg,
Bloemfontein and Kimberley.  Those who signed the German document were evicted, as Africans,
to Thaba, Nchu in 1964.  A few Griquas remained at the mission.

(12) LANTERN (Government Publication):   July 1984
(13)  ROSS: Adam Kok's Griquas

From Bethany emerged surnames such as Mothlakwane; Motshabi; Mokae; Phetlu; Boom; Eyzer;
Molema; Lang; Meyer; Mabile; Marais; Buffelboud; Taaibosch; Vries; Buffel; Moffat; Plaaitjie etc.
These people had an impact on the social, educational, business and political life of Bloemfontein,
Kimberley and as far afield as the Republic of Botswana.  Reminiscing, the eighty -six year old
Bishop Modiri Yzer recounts, 'At Batho Location Meyer put up a Motlomafatse (an iron shack) in
which Griqua and Bechuana held church services'.  Ably assisted by Motshabi, as secretary and
men like Tsiane, Yzer, etc. the African Lutheran Church was established.  In the pan -Africanist
spirit this Church united with the Lutheran Bapedi Church (of the Transvaal) to form the Bapedi
Lutheran Church with its first branch in Kimberley. The Bapedi and Pniel communities suffered the
same fate as the Bethany people.

In its final attempt to exterminate the very existence of the Griqua element and to appease itself,
white supremacy extended the pass laws to the Griquas, during the Verwoerdian onslaught of the
fifties.  This intimidation did not have the desired effects. A test case against the extension of the
pass laws to the Griquas was successfully fought by the descendants of 'Boelie' Meyer.

Summarising, to mind comes the statement by H. J. and R. E. Simons.  "The Griquas were
destroyed because the Colonists coveted their land... conversely, the Colonists coveted the land of
the Griqua only because they could not accept that the Griquas were entitled to it as they were.
To understand Griqua history, it is therefore necessary to comprehend, as far as possible, the
development of racial stratification within nineteenth-century South Africa as a whole. (14)

Rose points out: 'Definite legislative and executive decisions were made to limit or remove
opportunities for those in subordinate positions to acquire the attributes of their superiors.  For
instance, when colonial officials were licensing the first mission stations, they were careful to
forbid the teaching of writing to the natives.  They were only to be allowed to read, because they
would have access to the scripture.

The descendants of the Griqua live essentially in the Free State, Northern Cape and the vast Cape
Province.  The Report of the President's Council (Land Commission) on the 'Needs and Demands
of the Griqua' dated 15 October 1982 has a guide on the distribution of the Griquas (with maps).
The Griquas are bound to have an impact on the political life of South Africa in the future.



(14) ROSS:   Adam Kok's Griquas
[Editor’s Note:  Enclosed maps could not be scanned]

 3 THE FORMAL RECOGNITION OF THE DISTINCT IDENTITY OF
GRIQUAS:

3.1 HISTORICAL RECOGNITION

3.1.1 In 1814 the Griquas defied and rejected Colonial request to send conscripts to Cape Town
as this would undermine their independence. (3)

3.1.2 In 1818 Andries Stockenstrom, Landdrost of Graaff-Reinet, suggested that the Griquas
should be given renewed recognition as an independent community.  The fruition of this
intend was fully implemented when, on December 11, 1834, a treaty was signed between
the colony and Andries Waterboer. (1)

3.1.3 In November 1838, Andries Waterboer and Adam Kock III signed a treaty stating that the
Chiefs and inhabitants of Griqua Town and Philippolis will be considered one people, and
also stand in connection with each other, having one interest'.  A treaty between Adam III
and the Colony followed only in 1843. (2)

(1), (2) & (3)  Elphick R. & Giliomee H.     The Shaping of South African Society 1652-1840

3.1.4 In 1876 the Griqualand West land Court had its sitting to consider Griqualand claims
before Judge Stockenstrom on 16 March 1876.

3.1.5 In 1928 the South African Government unilaterally compensated Griqualand losses by
holding three farms in trust for them.

3.2 LEGAL RECOGNITION OF GRIQUAS:

3.2.1. The Population Recognition Act, 1950 (Act 30 of 1950) subjected Griquas to pass Law by
Classifying them Native without indicating ethnicity.

3.2.2. A Test Case against the Government of South Africa is won, (through the Offices of S. &
V. A. Rosendorff, Bloemfontein) and Griquas are now classified as Griquas.

3.2.2. In 1967 Griquas are officially recognised as an Independent ethnic group through
proclamation R.123 of 1967, dated 24th May, amending proclamation 46 of 1959 as
published in the Government Gazette dated 26 May 1967, which defined Coloured
groupings according to Article 5 of the Population Registration Act, 1950, as:

(a) Cape Coloureds
(b) Malays



(c) Griqua Chinese
(d) Indians
(e) Other Asiatics
(f) Other Coloureds (4)

3.2.3. Griquas leaders are accommodated in the Coloured Representative Council from 1969 to
1980 by having three members nominated to a council consisting of sixty members. The
poor representation did not meet the aspirations of the Griquas people nor did the Griquas
recognise accommodation under a Coloured Umbrella. (5)

3.2.4. A fundamental Consideration in the appraisal of a singular factor which led to the non-
recognition of the Griquas as a separate nation was the ability of the English Cape Colonial
Government not to respect or recognise Griqua Law.  Judge M. T. Steyn, et al, (in 1976)
on the "Report of the Committee of Inquiry Into the possible Incorporation of East
Grigualand Into Natal", summarises the position through: Art 18.7 (c) thus "Indicative of
the absence of Governmental concern for the preservation of the Griqua social structure is
the failure to enforce the 1838 Griqua Law forbidding the sale of Griquaheld land to
whites, despite the undertaking contained in pare. 3 of the take - over conditions (by the
Colonial Government) that Griqua Laws would remain in force until amended, which
would not be done without consulting the Griqua people.  There was never any such
consultation and the 1838 Griqualand - Law was apparently simply ignored in subsequent
transactions involving Griqua landed property". (6) The same attitude prevailed in 1876
when Judge Stockenstrom considered Griqualand claims in Griqualand West.  Griquas
were also intimidated in Transorangia.

(4) & (5) STAATSDRUKKERS:   Verslag van die Grondwetkomitee van die Presidentsraadoor die
behoettes an else van die Griekwas

(6) STAATSDRUKKERS:  Judge M.T. Steyn, etal:  “Report of the Committee of Inquiry into the
possible incorporation of East Griqualand in Natal.

3.2.4.2 A calculated final onslaught on the existence of the Griqua people was the Population
Registration Act of 1950 which was intended to enslave Griqua people.  Being scared of
the inhuman pass laws and ruthless manner in which they were enforced, made many
Griquas rather settle for the so-called Coloured Classification. The struggle for self-
determination however prevailed.

3.2.4.3 The Griqua/Kora Language and the African Lutheran Church were unfitting forces in the
O.F. S. and the Griqua Independent Church was the rallying point of the 'Trekking' Griqua
people.

3.2.4.4 The Griqua Nation has a strong settlement of more than 1,500 people at Kranshoek, near
Plettenberg Bay, with paramount chief A. A. S. Le Fleur, recognised as a symbol of unity
by all Griquas. The National Griqua Independent Church has its headquarters at
Kranshoek.  The Griqua people have their own distinctive green, red and white flag and



national anthem; the aloe is their emblem and they name themselves as the Griqua People.
(Die Griekwa Volk).

[Editor’s Note: Extract from The Northern Frontier to 1840 not scannable]

4.1 A SHORT OUTLINE (SURVEY) OF GRIQUA SUBMISSIONS TO
PREVIOUS SOUTH AFRICAN GOVERNMENTS:

4.1.1 Fearing Griqua qualities as underlined by the short time within which the Griqua people
could tame wild country, dig out fountains, irrigate land, accumulate wealth, adept to
civilizing agencies, natural ability to govern and added to that the subsistence skills
inherited from Khoi - Khoi heritage, colonial resources were quickly harnessed to give the
Griqua a telling blow, by taking away the foundation on which their very livelihood was
based, namely their farms.  It was therefore absolutely essential for the Colonists to reduce
the Griqua to that of servants and use the Population Registration Act, 1950, to sweep the
Griquas out of existence.

4.1.2 Griquas never ceased demanding restitution of land right. In 1928 The Hertzog Regime
thought of compensating the number of farms lost in the Southern Free State, Griqualand West
and Griqualand East by giving the Griqua people three trust small farms in the Eastern Province.
These farms were later on, unilaterally incorporated into the Transkei without consulting the
Griqua people. Griqua people were accommodated into labour

4.2 In spite of the historical setbacks experienced by Griqua Nationhood, the Griqua National
Conference of South Africa, approached the Minister of Coloured, Rehoboth and Nama
Affairs, the Hon. H. H. Smit, on 17th February 1977 with the proposal to accommodate
the Griqua people in the governmental structures of the Country.  The Griqua asked for a
Representative Council to manage its own affairs.(1) The Griqua people expressed their
willingness in accepting the principle of self-determination and when the Schlebusch
Commission presented its report on 3rd April 1979, the Griqua National Conference of
South Africa submitted to the government the proposal that: Griqua affairs be administered
by the white parliament, (2) as a preamble to the creation of a council with legislative and
executive powers to manage Griqua affairs in own areas or settlements.  Griqua heritage
did not accept accommodation within a Coloured Representative Council which could
never address, understand nor appreciate its historical losses and aspirations.  The Mentz
Commission (1977 to 1980) proposed the creation of a Griqua Representative Council
consisting of thirteen members. (3)  The 1980 census however, proved the creation of a
Griqua Administration unpractical, then. (4) Numbers were too small (Sic).

4.3 On 17th March 1983 Griqua Representatives gave on oral submission to the Constitutional
Committee on the demands of the Griqua people, repeating the needs for:

a) Direct Griqua representative in the Presidents Council and the New Representative Council
to be created;



b) Representation based on a proportional representative system (which recognised Griqua as
an independent aboriginal group);

c) Direct and proportional representation in provincial and local government, where numbers
justify representation;

d) Griqua settlements to be served by Griqua officials. (5)

(1): STAATSDRUKKER:   Verslag van die Grondwetkomitte van die Presidentsraad oor
behoeftes en eise van die Griekwas

(2)& (3)   STAATSDRUKKER:  Verslag van die Presidentsraad

6. GRIQUA CLAIMS AND ASPIRATIONS

6.1 Land Claims

Attached to this document as Annexure A are details of claims to certain lands in relation
to which the Griqua community still claims ownership or some other real right.

While the Griqua Community realises that it would be unrealistic to expect immediate
transfer of the land or the payment of compensation the right to have our claims heard and
adjudicated upon by the Commission on Restitution of Land contemplated in section 122 of
the Constitution is claimed, regardless of the date fixed in accordance with the provisions
of section 122(2) of the Constitution.

Griqua land claims originate, in most but not in all cases, from administrative and
governmental action taken prior to 1913.  Since the Griqua community was not consulted
or considered when the relevant date was determined it is our submission that our claims
should be heard, and, if necessary, the Constitution should be amended in order to provide
for the adjudication of our claims.  Alternatively it is submitted that the new constitutional
text is so drafted as to not exclude the possibility of the adjudication of our land claims.

At the very least we should have the right to receive from the Government reasons in
writing relating to the nature and substance of our claims as to why such claims cannot be
considered. (This right would seem to be implicit in section 24 of the 1993 Constitution.)

6.2 The right to present our case in person to the Constitutional Assembly

As a minority cultural group which has been severely discriminated against by successive
previous governments, stripped of our dignity, denied our distinct identity and been
wrongfully assimilated politically we claim the right to argue our case before the
Constitutional Assembly in order to persuade members of that body to constitutionally
recognise the distinct identity of the Griqua people and to address related matters.



6.3 The right to recognition at provincial level

The Griqua community claims the right to negotiate with provincial governments with a
view to providing for the establishment of legislative and executive structures and
procedures different from those provided for in the 1993 Constitution which recognise and
accommodate that fact of a distinct Griqua identity, as contemplated in section 160(3)(a) of
the Constitution.

6.4 The right to recognition at local government level

The Griqua community claims the right to negotiate with provincial governments with a
view to establishing a system of local government in provinces which recognizes and
accommodates the distinct nature of Griqua identity as allowed in terms of section 174(2).

6.5 The right to the establishment and maintenance of certain institutions which are
intimately connected with Griqua cultural and social life.

Flowing from the rights which in terms of international law adhere in cultural minorities and
indigenous communities and the provisions of Constitutional Principles XII and XXXIV
the constitutional or statutory recognition of the following specific rights is claimed:

* to call ourselves by our proper name and to express freely our own identity
* to enjoy official recognition and to have access to and be represented in institutions and

forums which can take decisions which affect our rights
* to maintain and revive our traditional way of life in the areas in which we live, which right

should not affect our right to participate on an equal basis in the development of the State;
* to revive and maintain our own language;
* to have access to land and its natural resources; and
* to structure, control and conduct our own educational system within the framework of the

national education system.

It needs to be emphasised that the Griqua community does not claim any form of territorial
or other sovereignty and is committed to forming an integral part of the South African
constitutional dispensation.

5. A SUMMARY OF THE INTERNATIONAL AND NATION
LAW W PRESENTLY APPLIES TO THE GRIQUA
CONSTITUTIONAL AND OTHER ASPIRATIONS

5.1 BACKGROUND



The Constitution of the Republic of South Africa (Act 200 of 1993) provides in section 35(1) that,
when interpreting the provisions of the chapter of fundamental rights, a court shall, where
applicable,

'have regard to public international law applicable to the protection of the tights entrenched in
this Chapter, and may have regard to comparable foreign case law. "

Constitutional Principle II obliges the Constitutional Assembly to, amongst others, provide for the
entrenchment and protection of 'all universally accepted fundamental rights, freedoms and civil
liberties'.

International law related to the circumstances of minority groups within national boundaries is well
developed and extensive and elements thereof may be found in a multitude of charters,
declarations, resolutions and conventions of the United Nations Organisation and in other
international agreements and treaties.  However, in the case of minorities considered to be
'indigenous' such law is still in a developmental stage.

The text documents such as Convention 107 of the International Labour Organisation (ILO) of the
United Nations (UN) concerning the 'Protections and Integration of Indigenous and other Tribal
and Semi-Tribal Populations in Independent Countries', its revised 1988 version and a proposed
Declaration on the Rights of Indigenous Peoples drafted by the Working Group on Indigenous
Populations of the UN Sub-Commission on Prevention of Discrimination and Protection of
Minorities for submission to the Commission on Human Rights of the UN, proved for instructive
reading in this context.  At present the development of this dimension of international public law
appears to be centred around the activities of the ILO and the said Working Group on Indigenous
Populations of the UN Sub-Commission on Prevention of Discrimination and Protection of
Minorities.

While recognising that South African Government is not bound by any of the Conventions or the
draft Declaration relating to the rights of indigenous peoples referred to above (the Conventions
have not been ratified and the Declaration is still in a draft form) it is clear that developments in
this branch of international law may, especially in future, impact on the South African
Constitutional dispensation.

While Chapter 3 of the Constitution at present makes no specific reference to the rights of
'indigenous' communities, the Chapter recognised the right of citizens to:

'Use the language and participate in the cultural life of his or her choice' (Section 31).

In preliminary discussions in the Theme Committees of the Constitutional Assembly the intention
has already been expressed to more comprehensively address the issue of social, economic and
cultural rights in the new Constitution, with specific reference to the international law.

Whilst it therefore must be conceded that the rights of 'indigenous peoples' probably do not yet fall
within the ambit of the term 'universally accepted' as it is used in Constitutional Principal II it is



likely that such rights soon will be universally accepted and that, in any event, developments in
international law in this regard should be borne in mind when drafting a constitution that is
intended to be durable and legitimate.

5.2 The nature of International law relating to ‘indigenous peoples'

5.2.1 The definition of an 'indigenous' community.

Controversy surrounds the ambit of the term 'indigenous' and at present no final definition has been
offered although it is clear from the report of the tenth session of the working group of the Sub-
Commission on Prevention of Discrimination and Protection of Minorities that a wide definition is
intended.  Thornberry [International Law and the Rights of Minorities Clarendon Press, Oxford,
1991] goes a long way to defining the scope of the term as it appears in the ILO conventions and is
approached by the Working Group.  He argues that, ideally, some link should exist between
colonialism and the 'indigenous' group to distinguish them from ordinary 'minority' groups.  He
quotes from the Independent Commission on International Humanitarian Issues, as follows:

‘ .... in general, indigenous refers to peoples affected by the past 500 years of colonialism.'

M. Martinez-Cobo, the Special Rapporteur of the Working Group (whose working definition of
indigenous peoples is accepted as the basis for the 1994 Report and Draft Declaration of the
Working Group) extends the definition even further to include marginal or isolated groups:

'Although they have not suffered conquest or colonisation, isolated and marginal groups existing
in a country should also be regarded as covered by the notion of 'indigenous populations' for the
following reasons: (a) they are descendants of groups which were in the territory of the country at
the time when other groups of different cultures or ethnic origins arrived there; (b) precisely
because of their isolation from other segments of the country's population they have almost
preserved intact the customs and traditions of their ancestors which are similar to those
characterised as indigenous, (c) they are, if only formally, placed under a State structure which
incorporates national social and cultural characteristics alien to its own.'

In 1982 Martinez-Cobo offered the following definition:

‘Indigenous communities, peoples and nations are those which, having a historical continuity
with pre-invasion and pre-colonial societies that developed on their territories, consider
themselves distinct from other sectors of the societies now prevailing in those territories, or parts
of them.  They form at present non-dominant sectors of society and are determined to preserve,
develop and transmit to future generations their ancestral territories, and their ethnic identity, as
the basis of their continued existence as peoples, in accordance with their own cultural patterns,
social institutions and legal systems.'

Thornberry points out that the 'historical continuity' referred to in the definition



‘ ... may consist of any of the following factors,' occupation of ancestral lands, common ancestry
with original occupants of the lands, distinctive cultural forms, language and residence in certain
regions.'

Convention No. 169 of the ILO concerning Indigenous and Tribal Peoples in Independent
Countries applies to

a) Tribal peoples in independent countries whose social, cultural and economic conditions
distinguish them from other section of the national community, and whose status is regulated
wholly or partially by their own customs or traditions or by special laws and regulations;

b) peoples in independent countries who are regarded as indigenous on account of their descent
from the populations which inhabited the country, or a geographical region, to which the
country belongs, at the time of conquest or colonization or the establishment of present state
boundaries and who, irrespective of their legal status, retain some or all of their own social,
economic, cultural and political institutions.

Learner adds that

' Their distinctiveness lies in the requirement of relative economic and social underdevelopment,
the fact that their status must, to some extent at least, be regulated by their own customs and
traditions and the unique relationship of sustained historical continuity with the land that
predates the arrival of the dominant population of the state in question.'

It would appear that there is a strong case to be made out that, given the wide nature of the
prevailing definitions, all those elements of South Africa's rural African communities adhering to
traditional law as well as rural communities of mixed origin and subgroups within such
communities, such as the Griquas, constitute 'indigenous' communities as the term is presently
understood in international law.

5.2.2 The nature of the rights enjoyed by indigenous communities

It needs to be recognised that the rights envisaged for 'indigenous peoples' are extensive and
include the right to self-determination.  [Refer to the list of rights contained in the Draft
Declaration and the ILO Conventions.]  However, it must be pointed out that Griqua structural
and constitutional aspirations do not include the notion of territorial self-determination or
constitutional sovereignty. (See also Constitutional Principal XXXIV).

5.2.3 Conclusions

The fact that the Griqua claims do not extend to the notion of self-determination in its broad sense
and do not involve any form of constitutional sovereignty substantially reduces the 'risk inherent in
recognising the Griquas as an indigenous community.  In this connection Thornberry indicates that,
as early as 1983, while the participating states at the World Conference on Racism and Racial



Discrimination were wary of the accommodation of demands which they felt might lead to
secession and self-determination, they were:

‘.....  prepared to accommodate a variety of demands of the more modest kind, and recognize, as
the basic rights of indigenous groups, the following: to call themselves by their proper name and
to express freely their own identity;  to have official status and representative organisations,' to
maintain a traditional way of life in the areas where they live, which should not affect their right
to participate on an equal basis in the development of the State,' to maintain and use their own
language, 'wherever possible";  to enjoy freedom of religion or belie;  to have access to land and
its natural resources,' and to 'structure, control and conduct their own educational systems'....

In the Section 6 the precise nature of Griqua claims and aspirations are set out for consideration:

6.1 LAND CLAIMS:   ANNEXURE A

6.1.1 INTRODUCTION

Griqualand claims derive or originate from land which was held and occupied historically in states,
boundary defined, by Griquas in Southern Free State; Griqualand West and Griqualand East.

6.1.1. Griqua States owned land which was parcelled out to citizens subject to Griqualand - law.
Land Certificates accompanied recorded requests which explicitly set out conditions of
Griqua ownership:

(i) that the farm issued shall be for generation to generation;
(ii) that the farm shall not be sold to Colonists;
(iii) that the sale of such land to whites (Colonists) shall be null and void.  Unoccupied land

within Griqua territory belonged to Griqua state.  Grants of land to whites or Colonist were
approved by a public meeting.

6.1.2 The British Sovereignty over the O.F.S. in 1848 did not affect Griqua Law or Griqualand
ownership though loan farms were subjected to Colonial Laws without Griquas being
aware of this development.  The Constitution of 1848 stipulated that Roman-Dutch Law
principles would not be applicable in Native territories, thus affecting Griqua territory.  The
British handed conditionally the O.F.S. to the Boers in 1854.  The Griquas were not
subjected, immediately, by the new republic nor did they recognise the new republic.

6.1.3. The immediate and mysterious departure of Adam Kok III, accompanied by a few Griqua
followers to Noman's land in the present Kokstad vicinity in 1861, was preceded by an
agreement between the President of the O.F.S. and Adam Kok III of Philippolis. The
Agreement as contained in Annexure No.2 states:

Instructions for the Combined Land Commission appointed in accordance with the
agreement between the President of the Orange Free State and the Griqua Captain Adam
Kok, on the 12 June 1860.



Art 5:  All inspected land in the territory of Captain A. Kok as well as of the late Cornelius
Kok shall be inspected.
Art 6:  All requests renewed by Captain Adam Kok, where the Old ones shall have been
lost, whether under the signature of himself, or his predecessors, Abraham Kok and
Cornelius Kok, shall retain the same force.

Signed at Philippolis on the 28th January, 1861 M. W. Pretorius, 1861 Adam Kok,
Captain.  Griquas thus owned farms in the O.F.S. Republic.

6.1.4 The 1848 Treaty between Sir Harry Smith and Adam Kok III, which the latter signed under
a threat to his life, resulted in 42 farms being ceded perpetually to the sovereignty
government a perpetual payment secured to the chief and owners of the farms.

The Griqua people expected the restoration of farm ownership in 1888 seeing that it was
the fortieth year after the Smith Treaty.  They looked forward to receiving the three million
acres (1,214574 hectare) ceded to the government.

6.1.5 Article 6.30.3 of the President Council's Report however pointed out that the demands for
the restoration of loan farms could not be enforced through Public International Law
Principles, because the agreements had been between individuals and the British
Sovereignty and that the restoration had not been guaranteed. Historical facts, however,
proves that the agreement had been unnatural and made under threats; the agreement had
been between heads of governments.

6.1.6 It should be pointed out that the Maitland Treaty of 1846, which divided Adam Kok III and
into Alienable and Inalienable sections, had the following provisions:

(i) That land in the Alienable section could be 'leased' to foreigners for a period not
exceeding 40 years;

(ii) That Boer emigrants relinquish all claims to land south of the Riet River.

6.1.7 Article 6.31.2 of the President Council's Report, points out that the Colonial Government
had honoured the undertaking made by the British Government to make payments towards
the perpetual payments (ie. towards the 42 farms referred to in the Smith Treaty).  This
practice thus validates the argument that it was a Treaty binding on the Cape Colonial
Government before 1910 and honoured by the government, is thus, according to Article
112 of the present Constitution (Act 32 of 1961) also binding on the R.S.A. Treaties made
between two nations, do therefore also recognise as in the case of the indigenous Griqua
people, their Griqua Law and Customs.

6.1.8 The Griqua people of South Africa wish to draw the attention to the fact that indenous
people of South Africa have obtain human rights and status as a people only through the
present Constitution of the Republic of South Africa, 1993.  It is doubtful as to whether the
principles of Public International Law could be applicable to a voteless people, though this



concept could not wish away the intentions of the treaties made between indigenous
peoples and the British Colonial rule or the Free State Republic.

6.1.9 The Griqua National Conference of S. A. contends that the 'Precedent', set by the unilateral
Act of restitution by the S. A. government for the 156 farms lost through the Maitland
Treaty, in 1928 in using R6,000 as compensation towards Griqua losses, binds the South
African government towards restitution of land rights.

6.1.10 In addressing the issue of the cut off date as 1913 for the restitution of land rights, the
Griquas wishes to point out that Act 24 of 1886 (by the Cape Parliament) governed the
Transkei as a Native territory. (8) Apartheid was not introduced in 1913 but in 1886.

(8) Judge M. T. Steyn, etal, Report of the Committee of Inquiry in the possible
incorporation of East Griqualand in Natal.

A.1 CLAIMS OF RESTITUTION OF LAND RIGHTS IN THE
SOUTHERN FREE STATE

A.1.1 The Griqua National Conference of Southern Africa under the leadership of his Honour
A.A.S. Le Fleur II, as heir to Adam Kok III, do hereby, in view of the following
arguments:

a)  given in Chapter 6.1 of this submission;

b) Proclamation by President Pretorius dated 24 September 1862 proclaiming Southern
Free State Griqualand as part of O.F.S. Republic;

c) Ordinance 5 of 1876 of the O.F.S. Republic, which prohibited the sale of land to
Natives in the O.F.S. Republic; and the inadequate unilateral (discriminatory)
compensation of R6,000 advanced by the South African Government in 1928 toward
Griqualand losses, involving three million acres (1,214,574 hectare) in the Southern
Free State;

Claim, according to the Fundamental Rights on Equality Clause 8 (i), (ii) & (iii) as
embodied in the Constitution of the Republic of South Africa Bill, 1993, restitution of land
Rights, that:

(i) the three million acres of land be restored to the Griqua people;
(ii) or, that an equitable negotiated compensation be determined to finally settle this

issue.

It should be noted that R5 000,00 of the Compensation money was used to buy the farms
'Eastland', 'Annex' and 'Dawn' (495 hectare in total) but subsequently incorporated through
proclamation R.175 of September 1976 into the Transkei without consulting the Griqua
people.  The shameless compensation disappeared.



A concentration of Griqua and Kora descendants are still found in Colesberg, Trompsburg,
Springfontein, Philippolis, Jacobsdal living under poor conditions.

A.1.2 The Griqua National Conference of South Africa under the leadership of his Honour A. A.
S. Le Fleur II, as heir to Adam Kok III, do hereby, in view of the following arguments:

a) given in Chapter 6.1 of this submission;

b) inadequacy of the unilateral (discriminatory) 1928 compensation of R6,000 by the
Government of South Africa toward Griqualand losses;
apply, according to the Fundamental Rights on Equality Clause 8 (i), (ii) & (iii) as
embodied in the Constitution of the Republic of South Africa Bill, 1993, for
restitution of land rights, that:

(i) Perpetual payments for the 42 farms taken from the Griquas according to the
Smith treaty, be paid to the Griqua National Conference of South Africa in the
interest of the Griqua people;  or

(ii) the 42 farms in the Southern Free State be restored to the Griqua people.
(iii) equitable negotiated settlement on payments be concluded.

A.1.3 SUBMISSION:  APPLICATION FOR THE RESTITUTION OF LAND
RIGHTS TO FARM:  BETHANY, (O.F.S.) (21560 MORGEN)

We, the Griqua National Conference of S.A., under the Chairmanship of his honour A.A.S. Le
Fleur II, as heir to Adam Kok III, chief of Philippolis, do hereby apply for the Restitution of Land
Rights to the Griqua people of Bethany due to the following facts:

a) That the Art 7 of the Maitland Treaty of 1846 recognises Goliat Yzerbek as the sole Chief
of Bethany with the Missionary license holders to the teaching of Scripture and Basic
Schooling as the Berlin Missionary Society.  (1. Document Maitland Treaty of 1846).

b) That part of the inhabitants of Bethany evicted to Thaba 'Nchu in 1964 have occupational
rights to Bethany according to Griqua Nationhood as defined by Adam Kok III, Paramount
Chief of the Griquas:

"The term Griqua shall comprehend and embrace any person who is, by birth or residence,
under authority of Capt.  Adam Kok". (2. Document:  P108 from Cape of Good Hope
Correspondence H.M. High Comm. and the President of the O.F.S. 1871).

c) That the law: Act No. 42 of 1964 which evicted part of the inhabitants of Bethany to have
been racialistic and thus denied the said inhabitants them occupational rights. (3.
Document: Act No 42 of 1964).



d) That the Tswana inhabitants had asserted their occupational rights to Bethany by defending
the Farm Bethany under the leadership of Goliat Yzerbek, Adam Kok III and a British
Force at Boomplaats in 1852 when the Boers threatened the existence of Bethany.

e) That the Community of Brandewynfontein (later known as Bethany) lived under a
government thus the ‘delegation’ which approached Adam Kok II for missionaries to teach
the Brandewynfontein inhabitants (Griquas) about God and to teach them to read (teaching
of writing was prohibited).  (5. Document: P.15:  The Berlin Missionary Society in South
Africa by L.Zoelner & JA Heese)

f) That when the Berlin Missionaries arrived at Brandewynfontein two farm at Slangefontein
were already hired to Martiens Schooman and William Botha, proves that Goliat Yzerbek
and his Councillors were the founders of Bethany.  The Coranna people did not appreciate
the consequence of hiring farms to Colonists, then.  (6. Document:  P.19-20 Original
Declaration by Goliat Yzerbek and Councillors.)

g) That the following acts by the Berlin Mission at Brandewynfontein (Bethany) in attempting
to consolidate Missionary Power at Bethany to have been illegal and fraudulent:
(i) that Wuras, Berlin Missionary at Bethany, had lied to Goliat Yzerbek in Council, in

the year 1858, when he informed the Council that he had bought Bethany from
Adam Kok III.  (7.  Document:  p.17-18 from an Original Documentation by Goliat
Yzerbek)

(ii) that Wuras had used brutal force comprising of 60 (sixty) armed commando
members to remove Capt. Goliat Yzerbek from Bethany.

(iii) That Wuras’ attempt to buy Bethany was directly in opposition to the recognition
of Art.7 of the Maitland Treaty of 1846, which clearly states that the farms of
Bethany are, excepted and, inalienable.  (Document:  Maitland Treaty of 1846)

(iv) That Wuras had unilaterally and fraudulently, without the approval of Goliat
Yzerbek in Council, placed Bethany farms under the protection of the Free State
Government on 22/8/1854, becoming by implication the property of the Orange
Free State when taxes, determined by the O.F.S. Government.  (8. Document V.R.
186 P.20: Bylaag 38, 1854 d.d. 22/8/1854)

h) That the application of Land Allocation to ‘Whites’ as applicable in the Cape of Good
Hope could not be enforceable in the territory of the Griqua Government which had
it’s own allocation laws, and alternatively,
By Art.7 of the Maitland Treaty of 1846 the concept of, excepting and,
inalienability of Bethany the Acts:  Act.No.14 of 1878:  Act No.10 of 1875 and
‘Conversion of Loan Places to perpetual Quitrent 6/8/1813’ cannot be relevant to
Bethany.  (9. Documents on Crown Lands)

BETHANY CLAIM (WITH LECHOANA JUDGEMENT)



1. That the acceptance of Judge De Villiers, J.A. in the case Lechoana v. Cloete and others (5
June, 1925) in the Orange Free State Provincial was false and discriminatory, because:

a) The Berlin Mission Society did not hold unencumbered title to the land Bethany;

b) The Missionaries were entrusted only with the Education and Biblical teaching of the
Griqua and Kora people, the latter having invited the German Missionary to teach
them to read, write and about God.

c) The farm Bethany, which was originally known as Brandewynfontein, was never,
(originally in the year 1834) granted to the German Missionaries by the Griqua
Chieftain Adam Kok;

d) Griqualand law forbade the sale of land to whites;

a) German Missionaries were invited by the Rulers of Brandewynfontein to teach them
and not farm on land.

[Editor’s Note:  Several pages enclosed are illegible and could not be scanned]

A.1.2.1 The Griqua National Conference of South Africa, under the leadership of His Honour
A.A.S. Le Fleur II, as heir to Adam Kok III paramount Chief of Philippolis, do hereby,
in view of the following arguments:

a) That the South Africa Government in 1928 had unilaterally (discriminatorily)
decided to restore to the Griqua people land rights by compensating their land
losses;

` b) that the 1928 unilateral Compensation validates and acknowledges the treaties
concluded with the Grigua people;  apply, according to the Fundamental Rights
on Equality Clause 8 (i), (ii) & (iii) as embodied in the Constitution of the
Republic of South Africa Bill, 1993, for the restitution of land rights, that;

(i) the basis for judgment in the Griqualand West land Court taken before His
Honour Judge Stockenstrom on 16th March 1876 be declared
discriminatory subsequent to the reasons to be given in this submission;

(ii) that the application of land rights to Griqua farms as set out in the schedules
attached, be restored.

The Griqua National Conference of South Africa do hereby reject the disallowed Griqua
claims to land on the 16th March 1876 on the following grounds:

A.1.2.1.1 That Judge Stockenstrom on 16th March 1876 Unilaterally and prejudicially based
his judgment on the rejection of the (Declaration of Lieutenant General Keats)



Bloemhof-Arbitration which declared Waterboer as the paramount Chief of
Griqualand West and thus recognising the treaties made with the British Government.

A.1.2.1.2 That the concept expounded in judgment that Griqua Chiefs had exercised personal
jurisdiction over their followers but not territorial jurisdiction to have been
discriminatory and prejudicial to Griqualand Claims, and thus inconsistent with
Griqualand Laws which were applicable in Griqua Territory and that treaty
agreements with the British Government recognised Griqua Territory with defined
boundaries.

A.1.2.1.3 The approval of Colonists' Claims to unoccupied seasonal grazing lands due to want
of a permanent supply of water and the difficulty of constructing dams rendering
continuous occupation all but impossible, makes a mockery of the disallowance of
Griqua claims to grants because they had not occupied certain farms continuously.
The inability of using the same yardstick in determining principle was discriminatory
to Griqua grants made by Griqua chiefs.

A.1.2.1.4 Griqua ownership of land was based on a grant which specifically stated that the grant
was from generation to generation.  There was thus an invested ownership.  Non-
recognition by the judge of claims based on inheritance is prejudicial and
discriminatory.  Waterboer and his councillors did not cede their count to the British
Government but merely asked the British Government for protection against forces
intend on taking the diamond fields and their country, thus the petition of Waterboer
in 1870 to Hay, Lieutenant General:

The acceptance by the judge that Griqualand West territory was ceded to Britain and
that the Aborigines in this territory had no say to what was happening in their
territory was discriminatory.  Judge Stockenstrom should have been aware of the
contends of the Keats judgment and declaration of Major Warden, that the issuing of
British Certificates to land in Griqualand West had been based on fraudulent
information.

Clause 5 of the letter from Henry Barkly, Governor and High Commissioner, to the
President of the Orange Free State, Barkly points out the extension of British
Sovereignty was not intended on depriving Native residents but to upholding their
hereditary rights.

Clause 9 of the same letter points out that Major Warden appears to have acted in
ignorance of Waterboer's rights, ie. when he issued Certificates for land in Griqualand
West, but afterwards had 'stopped proceedings when better informed.'

1.2.1.5 The Claim that C. Kok owned large tracts of Country in Griqualand West or was
chief over such land, is false.  History proves that Cornelius Kok had been a petty
chief:



In 1838, when the Griqua people decided to divide their kingdom into two distinct
governments with A. Waterboer at Griqua Town and A. Kok at Philippolis, each
government having its own chief, Cornelius Kok was then residing in Campbell as an
unknown chief and neither was his name mentioned.

1.2.1.6 In article 39 of a letter to the O.F.S. President, Hay points out that Harvey, Adam
Kok's agent, states 'that he bought also lands of Cornelius Kok, though he did not
know where they were situated".

“.... this evidence, however, is not material, since it is admitted on all sides that the
purchase by Harvey was cancelled, and that in the subsequent transaction between
himself and the President of the Free State he acted merely in the capacity of an
agent.  The sale by him in this instance was by virtue of a power of attorney, and here
again we have written testimony both of what he was authorized to do, and of what
he did, or professed to do." The assumption by the judge that the Griqua people had
sold their land was prejudicial and discriminatory in deciding Griqua claims.

It should be stressed that in taking positive attitude towards the deeds of Cornelius
Kok or supposed sales of land never did the judge reveal that Cornelius Kok could
not write or read.

1.2.1.7 That short notices were given to many Griquas and thus depriving them the privilege
of giving personal evidence.

1.2.2 The Griqua Conference of South Africa under the leadership of His Honour A.A.S Le
Fleur II, as heir to Adam Kok III, do hereby; in view of the arguments that shall
follow, claim compensation for the farms lost through the judgement of Judge
Stockenstrom on 16 March 1876 granted to British settlers (as indicates in Schedule
No. 22 attached), according to the Fundamental Rights on Equality, Clause 8 (i), (ii)
& (iii) as embodied in the Constitution of the Republic of South Africa Bill, 1993,
Restitution of Land Rights, due to the following reasons:

1.2.2.1 (i)   That the Draft of the Albanian Constitution Act (4 September 1867)
subsection (b) that indicated that leases (of the Albanian farms) are actual
perpetual, without breaking the Griqua law, which forbids the sales of lands;

(ii) Subsection (c) which points out that “The Lordship or Sovereignty of the
Chief Nicolaas Waterboer or his lawful successors over the whole territory
and its inhabitants, shall be recognised and maintained". (1)

(iii) Subsection (q) which indicates that the Chief is to receive, through his
representative, twenty-five percent of all rents and licenses under this act'.



(iv) Griqua Government - Notice dated 4 September, 1867 initiating and
approving the scheme, to establish a buffer between the Free State and
Griqualand West.

[Editor’s Note:  Several more pages of unscannable material]
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1 Introducing Students for Life

What is Students for Life?

Students for Life is a society of university students dedicated to speaking up for the unborn children of

South Africa.  It was founded at the University of Cape Town, where it has the support of many other

campus organisations.  The society also has supporters on a number of other campuses, who assist by

distributing literature.  In the past few years, the society has devoted its efforts to educating university

students, members of the public and political leaders on the abortion issue.

Some of these political leaders asked for a written document detailing all the points we had

made.  This has been written in response to that request.

Aims, Objectives and Statement of Belief

The primary objective of Student for Life is to ensure that the fundamental right to life is protected in the

new Bill of Rights from conception.  We believe that it is the responsibility and right of the new South

African government to ensure that the fundamental human right to life should be upheld in our nation.  This

right extends to all people including those in the womb.  If the government supports and advocates

abortion, then it fails in its responsibility to ensure justice, as it is denying a sector of the population - the

unborn children the basic right to life.  In fact, South Africa will be trading one form of discrimination,

namely racism, for another, which is discrimination against the unborn.  This will be no better than the

previous discriminatory policies of the government of South Africa.

A) The Medical Fact of Life Before Birth

We believe that life begins at conception and that a unique individual, distinct from the mother, with

its own genetic code is formed at this time.  This belief is supported by scientific evidence and can

be verified from any medical text on embryology.  It is also a medical fact that all abortions are

performed on children who have beating hearts and active brainwaves.  The cessation of heartbeat



and brainwaves is medically recognised as evidence of death.  If this is so, then clearly the reverse

must also be true.  A person with active brainwaves and a beating heart, is definitely alive.  We

therefore see abortion as murder, as it is the premeditated taking of an innocent life. (See sections

2,p4 and 3,p8)

B) Moral Responsibility

We believe that human beings are created in the image of God.  For this reason human life is sacred

and no person has the right to decide to take the life of another innocent person.  The Bible

condemns the shedding of innocent blood and promises God's judgement on people or nations

which do so.  Many also scriptures show that God values the life of the unborn child and sees them

as people just like ourselves.  If we as a nation allow abortion on demand, we will not only be

sanctioning murder, but will also bring the wrath and judgement of God upon our nation. (See

section 5,pl8)

C) Socio-Economic Analysis

We believe that abortion is not a solution to any of the economic, social and political problems within

our country.

i) Firstly, an abortion has serious consequences for the mother, child and father.

          These factors need to be closely examined and considered in any decision regarding

          abortion:

· The child suffers a violent and painful death.

· The physical and mental health of the mother is at risk.

· Abortion also affects fathers and siblings. (See section 4,pll)

ii) Secondly, we cannot attack the symptoms and hope that the cause will disappear.  Rather, the root

causes of our various socioeconomic problems need to be addressed.  For each circumstance in which

abortion is considered, a suitable alternative needs to be found in order to assist the mother and child.

State health spending should not go to fund abortions, but rather be used for healing and welfare purposes.

There is also an important role to be played by churches and non-government welfare organisations.



iii) Thirdly, even if it was proved that abortion was able to solve some of the socioeconomic problems

of this generation, it would still not be morally justifiable.  Decisions on this issue should be made on

principle and not on cold socioeconomic cost/benefit analysis. (See Section 6,p20)

D) The Current South African Law

We believe that the present Abortion and Sterilization Act of 1975 is unacceptable and needs to be made

much stricter i.e. a return to the common law situation which existed prior to 1975, where abortion was

available only in cases where the mother's life was in danger.  Detailed reasons for objections to the current

law are given later point in this document.(See section 7,p35)

E) The Debate: Being a Voice for the Voiceless

Finally, we realise that the abortion issue is important and one which will be widely and freely debated in

the future in this country.  Unfortunately, much confusion has resulted from false information supplied to

the media by the pro-abortion movement. (See section 6. l,p20) Amongst many involved in the debate,

there is also a very serious lack of factual knowledge especially about life before birth.

The most directly affected group of South Africans will not be able to voice their opinions on this issue.

We believe that we have a moral and responsibility to speak up on behalf of the multitudes of unborn

children who are not at present able to speak for themselves.  As a voice of the voiceless, we would like to

ensure that the rights and needs of these people are not ignored.

Abortion may appear to be a solution to some of our country's problems.  This is a misinformed belief, as

can be seen from the experience of other nations referred to elsewhere in this document.  Some have been

trying to frame abortion as a "woman's issue".  Abortion affects not only women, but everyone in society.

It is not only a moral issue, it is a life and death issue.  It concerns the life of an unborn child and this most

important fact in the abortion debate cannot simply be ignored.  We can never allow short term

convenience for those who would like to have abortions to override the right to life of the unborn child.

2 When Does Life Begin ?



Pro-abortionists avoid this issue, because they know that they can never succeed if the public is informed

about the facts about life before birth.  Scientifically and medically, this question is answered conclusively

and unanimously.  Let us examine the various alternative ideas. (Refer to section 3,p8 for the facts of life

before birth)

Birth

Some people argue that life begins at birth.  Any woman who has had a child, has felt it kicking in the

womb and knows that this is not true.  This is nevertheless the position of the South African 'Abortion and

Sterilization Act of 1975',  which sets no limit on when abortions may be performed, although late

abortions are, in practice, more difficult to obtain.  The idea is really based on an unscientific notion that

children that cannot be seen (without the help of medical technology) are not alive.  'I think the issue is we

have to start defining when life begins and ends ... we must be able to be concerned with the life which is

born and not one which we have not seen ... I think that is what we must do: save real life which we can

see with our eyes'. In reality, a 'born child' is no different to an unborn child, except for it's place of

residence.

In many countries, such as America, abortions are regularly performed in the late stages of pregnancy.  In

the same hospital, one may find an unborn child being aborted, which is in fact older than a prematurely

born child being given special medical assistance.  A major dilemma faced by abortionists is that children

are often born alive after attempted abortion.  The abortionist then has to decide whether or not the child

then has the right to life.  Some kill the children, while others make every effort to save their lives - most

simply leave them to die by neglect.

’Quickening'

A popular idea a few hundred years ago, was that life begins at a certain moment when the mother is able

to feel the child kicking in the womb. (20 weeks) The child was thought to have come alive at this moment.

In reality, the child has been kicking and swimming about in the womb from a much earlier age(6 weeks)-

(See section 3,p8).  All that has happened, is that the child has grown big and strong enough for the mother

to feel the kicking.  Today, an expectant mother can watch her child moving about in the womb on an



ultrasound scanner.  The idea of quickening is unscientific, but nevertheless it still forms the basis of many

otherwise educated people's belief on the abortion issue.'

Viability

The question of viability is an important one in that certain pro-abortionists have in the past argued that the

unborn child can only be considered alive and human after viability.  Viability is the potential ability of a

baby to live outside the womb.  This idea is also based on the unscientific, but popular idea that a child

becomes human when it is first seen.  According to this logic, since prematurely born children can be seen

and are therefore alive, other unborn children of the same age must also be alive.  Some countries have

based their abortion laws on the concept of viability, thus allowing abortion up to a certain number of

weeks after conception.

One problem with the concept of viability is that nobody can agree when it begins.  As a result of the

advances of medical science over the past few decades, doctors have been able to preserve the lives of

younger and younger prematurely born children.  In the 1960's, a baby could survive outside the womb

after 32 weeks.  In the 1970's, it was considered to be 24-28 weeks.  Today, viability has been reduced to

19-23 weeks.' At present, the main limitation to viability is the development of the child's lungs and thus

the child's ability to breathe.  If medical science continues to progress in this area, viability may be reduced

to 1215 weeks, possibly even earlier.  In the future, it may be possible to maintain new human beings in a

totally artificial environment outside the womb right from the time of conception thus removing the issue

of viability completely.

It is therefore clear that viability cannot be used as a measure of the humanity of the unborn child because

it is constantly changing.  Thus, no clear line can be drawn by viability in deciding when life begins.  Rather

it is a measure of the sophistication of external life support systems, scientific knowledge and the ability of

doctors and nurses.

When does life really begin?

Dr Bernard Nathanson, former director of the world's largest abortion clinic and personally responsible for

75 000 abortions said: 'I am often asked what made me change my mind. How did I change from



prominent abortionist to Pro-life advocate?  In 1973 I became director of obstetrics of a large hospital in

New York city and had to set up a perinatal research unit, just at the start a great new technology which

we now use every day to study the ]fetus in the womb.  A favourite pro-abortion tactic is to insist that the

definition of when life begins is impossible; that the question is a theological or moral or philosophical one,

anything but a scientific one.  Fetology makes it undeniably evident that life begins at conception and

requires all the protection and safeguards that any one of us enjoy... As a scientist I know, not believe,

know that human life begins at conception.

Examine for yourself the evidence in section three,p8, which shows clearly the evidence of human life

whilst the unborn child is still in the womb.  This information on the development of the child can be

verified from any medical text on embryology.'

Do abortionists really believe that the children they kill are not alive?

Abortionists rely on the ignorance of the general public about the facts of life before birth. They know that

the unborn child is alive, but denying this or withholding the facts from those considering abortion is a

useful way of dealing- with women who have sensitive consciences.  Abortionists believe that because the

unborn child is unseen, weak and defenceless, it has less right to life than those individuals who are able to

defend and speak for themselves.  Abortionists tend to use deceptive language to avoid admitting that

killing is taking place.  Aborted children, even in later months are referred to in non-human terms such as

'P.O.C.' (Products of Conception), 'conceptus' or 'abortus'.  They tend to avoid use of the term 'abortion'

and prefer 'T.O.P' (Termination of Pregnancy) or just 'termination'.  In reality, they are just denying what is

obviously true.

'Personhood'

Recognising that they have lost the medical argument of 'when life begins', many abortionists have invented

a new philosophical problem.  They argue that although the child is alive, it is not yet a person, thus

diverting the debate into unscientific speculation amongst themselves of what, in their eyes, constitutes a

'person'.  Even if this view was accepted, we would surely be under an obligation to give the unborn child

the benefit of the doubt in order to avoid possible murder.  One cannot really argue against this idea, since

it has no logical scientific basis to attack.



All that can be done is to draw into focus the results of the idea that certain members of the human race are

less human than others.  If unborn children can be declared inhuman by abortionists, then why not other

people?  In fact, this has happened frequently in human history.  Extreme racism perpetrated by many in

our own country is to a certain extent a product of this philosophy, although it did not result in quite as evil

actions as abortion and the denial of the right to life, which has occurred in other countries.

The American Supreme Court used this argument to uphold Slavery, by arguing that black

people were non-persons(1857)

The Nazis used this argument to justify the killing- of the Jews by arguing that they were

‘sub-human'(1940)

The American Supreme Court used this argument to legalise abortion by arguing that the

unborn are non-persons(1973)

The most serious danger of this argument is that it could be used to question the

‘ personhood' of anyone, including you, the reader!

The idea that the unborn child is part of the mothers body.

This unscientific idea is vigorously promoted by pro-abortionists and forms the basis of many of their

slogans. (See section 6.2,p25 on Women's Rights).  Medical evidence shows clearly that the unborn child is

not at any stage of it's development part of the mother's body.  The child, from fertilization onwards, has a

separate body and its own genetic code.  The mother and child do not even share the same blood and often

have different blood types!' The placenta prevents any mixing of blood, but allows nutrition and oxygen to

pass through it.  If the child's blood is a different type to that of the mother, then any of her blood entering

the child would kill it.  The idea that the child is at some stage part of the mother is simply abortionist

propaganda.



The related argument that the child is dependent on the mother for support.

True, the child is dependent on the mother for support until viability, but since when is our right to life

determined by our dependence on other people?  As infants, we were also dependent on our parents for

our safety and nutrition.  Did this give them the right to kill us?  Of course not!  Likewise, there are many

others in our society who are dependent on other people.  The aged, institutionalised, hospital patients etc.

This is a very weak argument, but brings out the dangerous logic behind the abortionist movement.  If

killing is justified simply because people are dependent on others and unwanted by society, then who

knows who else will be considered unfit to live in future.

The argument that the child is only partially human if it is only partially developed.

 The major weakness in this argument is that development does not stop at birth.  The child does not have

fully developed sex organs until after puberty.  As far as size is concerned, all organs are in place by eight

weeks (See section 3,p8), but do not reach full size until the child reaches his or her late teens.

The argument that abortion is justifiable since many unborn children die naturally due to miscarriage.

It must be pointed out that miscarriage is natural death, while abortion is the deliberate taking of a life.  We

will all die naturally at some stage, but this does not justify murder.  In some areas of the world, there is

very high infant mortality.  Does this give people the right to deliberately kill these children?  No!  Natural

death is very different to deliberate killing, which is murder.

3     The Medical Fact of Human Life Before Birth

Here are some of the earliest events that took place in your life.  Unless otherwise indicated, information

on physical development taken from 'The Developing Human' and information on activity of child in womb

taken from 'The first nine months of life" and 'What the fetus feels"' . Please compare this chart with the

following section 4.1,pll on methods of abortion to see which methods are used for the different ages of the

unborn child. (Medical terms are in italics)



Week I

.     Fertilization and implantation in lining of womb

Week 2

Placenta begins to form

Major organs forming

Week 3

· Beginnings of heart (endocardial heart tubes)

·        Beginnings of brain (neural tube)

.      Blood circulating by end of week (blood supplied from yolk sac - not the mother!)

Week 4

· Heart beating and circulating blood!

· Beginnings of the limbs become recognisable (upper and lower limb buds)

· Beginnings of internal ears visible (otic pits)

0     Beginnings of the eyes visible (lens placodes)

Week 5

· Rapid development of the brain and consequent growth of head

· Beginnings of hands (hand plates) and feet (foot plates)

.           Mouth and nostrils (nasal pit) visible

Week 6

* Baby able to move in response to stimuli-swimming in womb (not at 'quickening'-20

weeks as once thought).

* Brain waves can be recorded- evidence that the child is thinking

* Elbow and wrist identifiable

* Beginnings of fingers visible (digital rays)

* Beginning of external ears

* Eye colour begins to appear

* Upper lips forms

Week 7



· Baby is very sensitive and can feel itself being touched even by a fine hair!  Dispels the myth that unborn children do

not feel pain in an abortion.

· Child begins spontaneous movements

· Eyelids beginning

· Tip of nose distinct

.          Internal organs developing

.      Fingers start to separate

Week 8

· Toes start to separate

· Sex organs visible

·        Tiny body complete and looks similar to a fully developed baby, except for its small size and larger

than normal head.

Week 9

* Child will curl its fingers around an object placed in the palm of its hand.

* Arms and legs moving

* Eyes closing

* Hardening of some bones begin (primary ossification) - this only finishes at about 19 years - not

at birth.

* Urine starts to form

* Fingerprints starting to appear.

* Front of body and limbs highly sensitive to touch

Week 10

· Child swallowing fluid in womb (amnioticfluid)

· Early fingernail development

· Sex distinguishable from genital organs

· Face has a fully human appearance

Week 11

· Child can produce complex facial expressions and even smile

Week 12

* Stroking the lips of the child will cause it to suck



* Child's mouth will open if touched by the thumb

* Baby is extremely active: kicking legs, turning feet, curling and fanning toes, moving thumb and

wrist and opening mouth.  The child is able to squint, frown, make a fist and swallow.

* Child begins to grow very rapidly

Week 14

· Bones harden - can be seen on x-rays of the mother's abdomen

· Child can hear clearly what is happening outside the womb, as well as the sounds of the mother's

heartbeat and eating and drinking. (Hearing is clear, not muffled) After birth, tape recordings of an

adult heartbeat have a calming effect on infants.  A newborn baby is also able to recognise the

familiar voices of it's mother and father.  The child in the womb will respond to sudden noises such

as a door slamming and will move more in response to high frequency sounds.

· Early toenail development

Week 16

* External ears stand out from head

* Hair pattern determined

* Baby is strong enough to grip onto an object placed in its hand and to maintain the grip if the

object is moved away.

Week 18

· Womb of female unborn children formed

Week 20

* Mother starts to feel the baby kicking in her womb -'quickening'

* Strong movements are 'kicks' and lighter repeated ones are 'hiccups'.

* The child sleeps and wakes up usually at the same time as the mother.

* Special hair on head and body (lanugo) visible

Week 22

· Skin wrinkled and red

·        Substantial weight gain



Week 24

· Fingernails present

Week 26

· Eyes partially open

· Eyelashes present

· Lungs developed

Week 28

* Eyes open

* Good head of hair often present

* Skin slightly wrinkled

Week 30

·      Toenails present

.      Testes descending

Week 32

· Fingernails reach fingertips

.          Skin pink and smooth

Week 36

· Body usually plump

· Baby has a firm grasp

· Abortion is still legal virtually on demand in many countries such as the USA at this late stage - at

any time before natural birth.

Week 38

.      Birth

* Most of the child's development takes place in the first eight weeks.  After that, there are few changes

other than growth.

* The child is aware of the emotional state of the mother and moves more when she is under stress- up to

ten times the normal rate.  It's heart rate will rapidly increase if a foreign object such as a needle enters the

womb.



*  If air is injected into the womb during the later stages of pregnancy, the mother will be able to hear the

baby crying."

*  The child is affected by nicotine or alcohol if the mother takes this while pregnant.

* Information on the activity of children in the womb is obtained from ultrasound, foetoscopy and

observations on early miscarriages.  Cruel experiments by scientists on miscarried and aborted children has

also expanded this knowledge.

THE UNBORN CHILD IS VERY MUCH ALIVE!

Let us not forget that this is the same child for which the next section explains the methods of abortion.

The child feels pain just as you would. Please refer back to this chart to understand when each method of

abortion is done.

 4     The Effects of Abortion

4.1 What really happens in an abortion?  Physical effects on the mother and child

Most arguments for legal abortion presuppose it to be beneficial to the mother and humane to the child.

This is not true.  Abortion unnaturally interrupts a pregnancy, destroying both the physical and emotional

bond between mother and child.  This often results in harmful physical and mental complications to the

mother.  The serious dangers of abortion are often obscured amongst media talk of 'safe and legal

abortion', implying that legal abortions are safe.  All abortions, whether legal or illegal, are dangerous, as

this section seeks to explain.

It is proven that the child suffers a violent and painful death." The ultrasound film, "The Silent Scream",

shows the evidence of this violence, as an 11-week old girl thrashes about to resist a suction device.  The

doctor who had performed the abortion couldn't bear to watch the film to the end and thereafter could not

bring himself to perform another abortion - he had performed many thousands before. (See also child

abuse,p29 in section 6.3) Women who have abortions are often not informed of the possible effects on



themselves or given information about the unborn child.  Many would not choose to have abortions if this

information was available to them.  The methods used to abort a child vary according to its size and age.

Methods of Abortion.

a) Menstrual Regulation

This is a euphemistic term for an early surgical abortion in which the child is sucked out

using a plastic tube and a hand syringe.  It is performed when the child is four or five weeks

old (see section 3,p8).  For the child, it is fatal in 99% of cases.

Physical effects on mother

Minimal dilation of the cervix is necessary and therefore it is probably the safest form of abortion for the

mother, but still has serious dangers.  About four percent experience serious complications (which includes

accidental cutting of the uterus or cervix; loss of blood; shock; fever requiring antibiotics; pelvic infection

and remnants of the child left behind in the womb).  It can also cause infertility.  Since pregnancy tests are

not reliable at this stage they are often not done.  As many as one third of the women undergoing this

procedure are not pregnant, thus the surgery is unnecessary.  It was also found that these very early

abortions cause more pain to the woman than those done at seven to nine weeks."

b) Suction Abortion

Before the age of 12 weeks, ie. in the first trimester, the most common method used to abort an infant is by the suction method.  The mouth of the womb

(cervix) is opened by means of a process called 'dilatation'.  A suction curette (hollow tube with a cutting edge) is then inserted into the womb.  This powerful

suction tube is about 24 times stronger than the force of a domestic vacuum cleaner and it literally tears or wrenches the child apart.  It then clears the womb of

the contents.  If the head of the infant is too large for extraction, the abortionist inserts forceps into the womb and crushes the head before it can be removed.

Physical effects on mother

This procedure is by no means safe.  The cervix can be damaged by forcible dilation and the cervix does

not return to normal size, increasing the probability of future miscarriage and premature births." It is also

possible to damage the uterus through perforation (this could occur as the unripe placenta is torn away

from the uterine wall) leading to serious bleeding.



c) Dilation and Curettage Abortion(D&C)

D&C abortions are performed between 7 and 12 weeks of pregnancy.  A loop shaped knife (curette) is

inserted into the womb, once it has been dilated.  This curette is used to dismember the child.  The body

parts are then scraped out of the womb.  The head, being the largest part of the body must sometimes be

crushed before it can be extracted.  A curette is often used after other abortion methods, in order to

remove the placenta.

Physical effects on mother

With this method of abortion, bleeding can be profuse and if anything is left in the womb, it will cause

infection.  It is thus the job of the operating room nurse to reassemble the body parts of the infant, to make

sure that the womb is empty.  Effects mentioned above for suction abortion also apply here.  There is a

danger of damage to the cervix, womb and bowels.  Infections also sometimes result.  Pelvic infections

increase the risk of future tubal pregnancy.

d) The RU486 Pill

This pill, named after the French pharmaceutical company Roussell-Ulaf, causes abortion within twenty-

four hours and has been called 'the people pesticide'.  It is interesting that this company is mainly owned by

Hoechst, the German pharmaceutical company previously called I.G. Farben, which manufactured the

poison used to kill Jews in the Nazi holocaust.  The drug must be taken very early in pregnancy or else it is

not effective (killingeffectiveness for an eight week old child is only 35 %).  Surviving children are likely to

be born handicapped, so are usually surgically aborted.

Physical effects on mother

According to Roussell's medical director, Dr Andre Uliman "RU486 should not be regarded as a 'do it

yourself' substitute for vacuum aspiration because of the very heavy bleeding that can occur".  Professor

Boet Dommisse, president of the SA Society of Obstetricians and Gynaecologists says that the side effects

of the drug are no better or worse than other forms of abortion, which include physical and emotional

pain.'9 Twenty percent of patients bleed for over 12 days.  A post-abortion survey of women showed that

more women reported painful side effects from RU486 than for surgical abortions and only 60% of such



abortions were successful.  There is a serious danger that if allowed into our country at all, this drug could

hit the black market and result in enormous harm to women and their children."

e) Dilation and Evacuation(D&E)

D&E abortions are performed between 12 and 18 weeks of pregnancy (ie. within the second

trimester- see section 3,p8).  During this abortive procedure, the cervix is dilated.  As the  infant is too big

to undergo a suction abortion, a pair of forceps (resembling pliers) is inserted into the womb.  These

forceps clamp onto the limbs and tear them from the child one by one.  The head is crushed and then all of

the body parts are scraped from the womb by means of a curette.  This method has been used to kill infants

up to the age of 6 months.  The film, "The Eclipse of Reason"", shows the destruction of a child of 24

weeks(fetal age) by this method.  It includes footage taken from inside the womb during such an abortion.

Physical effects on mother

Effects of dilation of the cervix are more severe than for early abortions, since the child is larger.  All these

forms of abortion increase the risk of tubal pregnancy and may cause cervical incompetence.  Abortionists

complain that this method is unpleasant for them to perform and therefore prefer to use other more

dangerous methods."

f) Prostaglandin Abortion

Prostaglandin is a hormone which is injected or applied to the uterine muscle to induce premature and

violent labour which usually kills the child.  This method sometimes results in a 'live birth' which is seen as

a 'complication'.  For this reason, prostaglandin is often combined with the saline method of abortion to

ensure that the child dies while still in the womb. (Infanticide is still illegal in South Africa.)

Physical effects on the mother

Nausea, vomiting and diarrhoea occur frequently as well as hypothermia, shivering, cramps and lung

constrictions." These abortions take an average of 19 hours and can be therefore traumatic for the mother.

Almost all experience vomiting and diarrhoea." 'A retrospective study of 319 such mid-trimester

terminations at a Johannesburg hospital revealed that 3 patients require hysterectomy [REMOVAL OF

THE WOMB], I developed a large tear of the posterior cervix and I died suddenly during the procedure'."



g) Saline/Salt Poisoning Abortion

This method is usually used after 16 weeks and makes use of a highly corrosive salt solution (20% salt)

injected into the womb.  Hypertonic urea is sometimes used instead.  This salt (or urea) solution replaces

approximately 200ml of amniotic fluid in which the child lives.  The solution is swallowed by the child,

who is slowly poisoned to death.  It causes profound disturbances of electrolytes and clotting mechanisms.

Bleeding occurs in the tissues and organs of the baby; brain haemorrhages occur and the child's skin is

chemically burned.  The child usually takes an hour or more to die, during which time she experiences the

most excruciating pain.  A few children still survive such abortions, such as Gianna Jensen, who was

aborted at six months.  She has minor brain damage and an abnormal walk, but is otherwise a normal

teenager.  She is a singer and pro-life activist and recently participated in an international conference of

abortion holocaust survivors.

Physical effects on mother

This is a very dangerous form of abortion for the mother.  She is able to feel the child thrashing about in

the womb, which may be extremely traumatic".  The mother will deliver the child 24 - 48 hours later and

she may also experience some pain.  The emotional effect of the mother seeing her dead and chemically

burnt baby can also be very severe.  She must be hospitalised for about four days.  About sixty percent of

women experience some form of physical side effect or complication.  These include: fever(15%);

vomiting(9%); diarrhoea(6%); more severe, major complications are experienced by 5 %21 . This method

of abortion is shown in the film "A Matter of Choice"19.  Most maternal deaths are caused by accidental

injection of the solution into the mother instead of the womb."

h) Hysterotomy/Caesarean Section Abortion

This method is really a Caesarean Section performed with the intention of killing the child.  It is performed

after 24 weeks of pregnancy (ie. the third trimester- see section 3,p8).  An incision is made through the

abdomen into the womb and the baby is removed and usually left to die by neglect.  The baby is sometimes

killed while inside the womb through strangulation in order to reduce legal complications (ie. if a fetus is



killed while inside the womb it is classified as abortion and this is legal, but if an infant is killed outside the

womb, it is seen as murder and is therefore illegal).

Physical effects on mother

This is the most dangerous form of abortion and has the highest maternal death rate".  It often results in

much bleeding and searing of the womb, which affects the mother's future ability to bear children.

i) Dilation and Extraction (D&E)

This new method of abortion has recently been invented to harvest material for fetal experiments and

transplants (Legalised in the United States on June 10, 1993).  The abortionist's aim is to extract the

wanted parts of the baby while it is still alive, since organs quickly deteriorate when deprived of oxygen.

'Over two days, the cervix is dilated.  Then an ultrasound device and forceps are used to reach in and grab

the baby's feet.  The little body is pulled downwards until just the head remains in the cervix.  Next the

abortionist grasps the nape of the neck and cuts open the back of the skull with blunt scissors.  A device

called a cannula is then inserted into the wound and the brain material is sucked out.  If kidneys or other

organs are desired, they are removed while the child is still partially in the vagina... these surgical

procedures are performed on a live baby who has not specifically been anaesthetized'." It is clearly in the

abortionist's interest to perform the procedure as late as possible in pregnancy in order to harvest more

mature fetal tissue.  Abortion in the United States may be performed at any time - even a few hours before

the expected birth of the child.  If such cruelty was inflicted on animals, people in our modern society

would not tolerate it.  The barbaric nature of this method underlines the fact that once a nation has

accepted legal abortion, there is no limit to the evil they can inflict on the innocent.

Furthermore, there has not yet been any documented case of a person cured as a result of  fetal transplant,

but this has not quenched the enthusiasm of those who promote it.

Effects on the mother

Since the D&E method is fairly new, not much has been written about this, but one would expect effects

similar to those for other forms of late abortion.  What is most concerning however, is that fetal harvesting

opens the door for women to be exploited as 'fetus farmers' to supply research and transplants." There are



already reports of women proposing to conceive with the deliberate purpose of aborting to provide tissue

for treating themselves or family members." The whole issue of fetal research and transplantation is again,

full of terrible moral and social implications, but will not be discussed in detail here.

4.2 Psychological Effects of Abortion on the Mother

'The feeling of guilt is almost universal and some patients experience a form of postabortal depression"'

People do not experience guilt and depression as a result of any other form of surgery, such as the removal

of an appendix.  This would tend to suggest that people instinctively know that abortion is not just the

removal of tissue.  In order to overcome this guilt, many abortionists overseas employ counsellors to

persuade pregnant women in distress to have abortions.  In the USA, such counsellors are trained in

professional marketing techniques to sell abortion to their customers."

In England, the state employs post-abortion counsellors to help women to cope with this problem.  There

are three categories of psychological reaction to abortion: The first very common reaction involves guilt,

anxiety, depression, sense of loss, crying, deterioration of self image, regret or remorse.  The second, more

serious reaction affects about one in a thousand aborted women and results in metal illnesses.  The third,

suicide, is rare, but considerably higher than for women who have not had abortions."

In the United States, an organisation, 'Women Exploited by Abortion', was formed to assist other women

recover from abortions and to fight for the reversal of the legalisation of abortion.  It had signed up 10 000

members within six months of founding.  A study conducted by the organisation on its own members

reported the following psychological effects: 'Guilt, suicidal impulses; sense of loss; unfullfillment,

mourning; regret and remorse,. withdrawal; loss of confidence in decision ; lower self esteem;

preoccupation with death; hostility; self destructive behaviour; anger/rage; despair, helplessness; desire to

remember death date, preoccupation with 'would be " due date or birth month; intense interest in babies;

thwarted maternal instincts; hatred for anyone connected with abortion; desire to end relationship with

partner, loss of interest in sex; inability to forgive self, feeling of dehumanisation; nightmares;

seizures/tremors; frustration; feelings of being exploited, child abuse; decreased work capacity; crying;

insomnia; loss of appetite; weight loss; nervousness; frigidity.'



In a detailed study of post-abortion psychological effects in the American Journal of Psychiatry, it was

reported that 'Anxiety, which if present after an abortion is felt very keenly, was reported by 43%...

Depression, one of the emotions likely to be felt with more than moderate strength, was reported by 31.9%

of women surveyed... 18% felt no relief at or just a bit.  There were overwhelmed by negative feelings.

Even those women who were strongly supportive of the right to abort reacted with regret, anger,

embarrassment, fear of disapproval and even shame.

Many, if not the majority of women who have abortions are told that it will be a simple, safe operation to

remove a 'blob of tissue'.  The trauma experienced by such women if they see the human body of their

aborted child can be very serious.

The psychological distress experienced by some aborted women is known as 'Post Abortion Syndrome'

(PAS) and is often suppressed until it manifests many years after the abortion.  Solutions to this condition

are as follows:

a) admit she was party to the killing of her own child;

b) mourn over the loss

c) seek and accept God's forgiveness

d) forgive herself

4.3 Effect on Fathers and Siblings

Many people are under the impression that abortion only affects the unborn child and its mother.  The

result of this is that abortion is often perceived as being a woman's issue only.  The information in this

section was taken from the book cited below on abortion recovery counselling."

Fathers of aborted children

Sociologist Professor Arthur Shostak, who is himself the father of an aborted child, has spent years

studying the impact of abortion on men.  In a survey of 1000 men who had accompanied the mother of

their child to an abortion clinic, he found that: 47 % experienced emotional and mental problems; 39 %



were uncertain and 52 % occasionally thought about the child on the anniversary of the abortion.  Some

felt angry and frustrated, because they had not had any part in the decision making process, while others

felt guilt over having caused the pregnancy and for the emotional and physical damage done to the woman.

He has concluded that for men, abortion causes an often unrecognised trauma, as they tend to grieve in a

hidden and denied fashion.

Their relationship with the mother of the child was also affected.  A study of 400 couples who had gone

through an abortion experience, showed that 70% of these relationships failed within a month of the

abortion.

Brothers and sisters of aborted children

Many children who are siblings of an aborted child experience what is called the 'survivor syndrome'.  They

may feel guilty for having survived and consequently suffer depression.  This may manifest itself as

irritability and lethargy, but is usually interpreted as rudeness and disrespect.  They may feel angry towards

their parents and take it out on their younger  siblings.  Others feel 'haunted' and distrust the future.  Some

experience 'overprotection' by parents who have regretted their decision to abort the previous child.

Others feel they are simply 'substitutes', conceived to replace the aborted child, thus experiencing a lack of

selfworth.

Abortion is therefore not just a women’s issue, but one which has a profound effect on all of society. Men,

women , and children would be affected if abortion were to be legalised in South Africa.

5. The Bible's teaching on the Sanctity of  the Life of the Unborn Child

Censuses show that the vast majority of South Africans claim to be Christians.  This indicates that they

would like the state to make laws and decisions on the basis of Christian principles.  Many people, with

different personal beliefs, are also in favour of these principles.

The Bible teaches that God created all people in his own image.  All human life is sacred:



'So God created man in his own image, in the image of God he created him; male and female he created

them.' Genesis 1:27

This teaching is also the fundamental basis of other Christian values in our society, for example, the equal

dignity of people of different races and of men and women.

We are all valuable - not because other people value us, but because God does and we are created in His

image.  God sees us as intrinsically valuable and therefore we should never see people as being only

relatively valuable.  The Bible speaks about unborn children as being people, just like us, whom God is

concerned about: 'For you created my inmost being, you knit me together in my mothers' womb.  I praise

you because I am fearfully and wonderfully made; your works are wonderful, I know that full well.  My

frame was not hidden from you when I was made in the secret place.  When I way woven together in the

depths of the earth, your eyes saw my unformed body.  All the days ordained for me were written in your

book before one of them came to be.' Psalm 139:13-16

'Before I formed you in the womb I knew you, before you were born I set you apart'   Jer 1:5

David recognised his humanity from the moment of conception: 'Surely I was sinful at birth, sinful from the

time my mother conceived me'  Psalm 5 1:5

'This is what the Lord says - your Redeemer, who formed you in the womb... ' Isaiah 44:24

John the Baptist was spiritually aware while he was still in the womb.  He responded to the presence of

Jesus who was also still in his mothers womb.  'When Elizabeth heard Mary's greeting, the baby leaped in

her womb, and Elizabeth was filled with the Holy Spirit.  In a loud voice she exclaimed : "Blessed are you

among women, and blessed is the child you will bear!  But why am I so favoured, that the mother of my

Lord should come to me?  As soon as the sound of your greeting reached my  ears, the baby in my womb

leaped for joy.  " Luke 1:41-44.



It is significant that Mary, the mother of Jesus, was an unmarried mother.  In today's society, she would

probably have been under pressure to have an abortion.

Should a handicapped, unborn child be aborted ?

'Who gave a man his mouth?  Who makes him deaf or mute?  Who gives him sight or makes him blind?  Is

it not I the Lord?' Exodus 4: 11

'But when you give a banquet invite the poor, the crippled, the lame, the blind, and you will be blessed.'

Luke 14:13-14

No. The Bible does not teach that disabled people have any less rights that 'normal' people rather, it

exhorts us to help them (See also section 7.4,p37).

Should an unborn child, conceived as a result of rape or incest, be killed ?

'Fathers shall not be put to death for their children, nor children put to death for their fathers; each is to die

for his own sin.' Deuteronomy 24:16

No. In this rare case, the father of the unborn child is the rapist.  It is he who deserves punishment - not the

child, who is innocent.  God is sovereign and we see that He values the lives of handicapped children and

those conceived due to rape.  We should likewise value, love and care for them (See also section 7.6,p40).

What does God say about the shedding of innocent blood ?

Whoever sheds the blood of a man, by man will his blood be shed, for in the image of God has God made

man'.  Genesis 9:6

'You shall not murder' Exodus 20:13

Israel, like many countries in the world today which were once based on Judeo-Christian values,

abandoned God's standards and practised child sacrifice.



'They shed innocent blood, the blood of their sons and daughters, whom they sacrificed to the idols of

Canaan, and the land was desecrated by their blood' Psalm 106:38

Unhampered "free choice" and materialism are some of the 'idols" to which the pro-abortion lobby would

like to sacrifice our children.

Can God forgive those who have had abortions ?

'I, even I, am he who blots out your transgressions ... and remembers your sins no more' Isaiah 43:25

'All the prophets testify about him (Jesus) that everyone who believes in him receives forgiveness of sins

through his name' Acts 10:43

'If we confess our sins, he is faithful and just and will forgive us and purify us from all unrighteousness' I

John 1:9

Yes.  God does forgive.

What does the Bible say we should do about this problem?

We should give HELP to pregnant women in need, as well as to single parents.  This could be financial

support; spiritual and emotional support; counselling; opening homes those in need; or adopting or

fostering unwanted children.  Unwanted children and mothers in need are in a similar position to orphans

and widows:

'Religion that God our father accepts as pure and faultless is this: to look after orphans and widows in their

distress' James 1:27

We should EDUCATE society:

'Speak up for those who cannot speak up for themselves' Prov 31:8

We should unite as a voice for the voiceless in our society.  Most people do not even know what an

abortion is.  'They need to be educated with the facts about life before birth and the value that God places

on the life of the unborn child.



6 Arguments Used by the Pro-Abortion Lobby for Liberalization of the Law

6.1 Illegal Abortions

This issue is the main argument which the pro-abortion lobby is using in its campaign to get abortion

legalised on demand.  Before discussing the ethics of the issue, it is necessary to question some of the

claims they are making.

How many illegal abortions are actually taking place in South Africa?

According to Dr Marj Dyer, national president of the Abortion Rights Action Group (ARAG), 'up to 250

000 South African women resort to backstreet abortions yearly".  This figure, fed to the press by Dr Dyer,

is the one which up to now has almost invariably been quoted in the newspapers.  Recently, a new inflated

figure has been invented.  According to a pro-abortion pressure group calling itself the 'National

Progressive Health Care Network', 'Between three hundred and four hundred thousand  South African

women undergo painful, life threatening and illegal abortions each year.”

The figures may differ slightly in number, but both are similar in that they are in the hundreds of thousands.

Let us do some mathematical calculations with these statistics.  The total number of children born each

year in South Africa is 766 500 and on average each woman gives birth to four and a half children.' If the

pro-abortionist figures are true, then there is one abortion for every two children born alive and the average

South African woman has two abortions in her lifetime!  Even if the true figure were ten percent of those

quoted above, it would mean that roughly one in every five South African women has an abortion at some

time in her life.  This is a ridiculous assertion.

Considering the sheer impossibility of such statistics, one wonders how educated, highly trained medical

doctors could be making such statements.  Do they actually believe them or are they making these

statements for some other reason?

Dr Bernard Nathanson, founder/leader of the National Association for the Repeal of the Abortion

Laws(NARAL), who led the pro-abortion movement to victory in the United States has since changed his



position and become pro-life.  Dr Nathanson explains the tactics used by the American pro-abortion lobby:

'It is important to understand the tactics involved because these tactics have been used throughout the

Western world with one permutation or another, in order to change the abortion law... We aroused enough

sympathy to sell our programme of permissive abortion by fabricating the number of illegal abortions done

annually in the US.  The actual figure was less than 100 000 but the figure we gave to the media repeatedly

was I 000 000.  Repeating the big lie often enough convinces the public. The number of women dying from

illegal abortions was around 200-250 annually.  The figure we constantly fed to the media was 10 000.

These false figures took root in the consciousness of Americans, convincing many that we needed to crack

the abortion law.  '45

Conclusion: The pro-abortion lobby is deliberately lying.  They are stating large figures to imply that the

problem of illegal abortions is so big that it is unsolvable and that abortion must be socially acceptable

since so many people are having them.  This is simply not true.

Moral issues

We can now discuss the moral issues involved in the much smaller problem of illegal abortions.  As always,

the abortionist tactic is to divert attention from the death of the child to other problems, in this case,

possible injury to the mother.  While examining these issues, we must not loose sight of the fact that every

abortion results in the death of at least one human being.  In the rare instance that the mother is also killed

by the abortionist, it is a double tragedy.

The main pro-abortion argument

Pro-abortionists allege that 'Safe legal abortions will eliminate the problem of dangerous backstreet

abortions'.  Let us examine this statement in the light of available evidence.

If laws are broken, should they therefore be abolished?

We must question the logic that simply because people are breaking a law, there must be something wrong

with the law.  A large number of rapes, murders, assaults, thefts, burglaries etc take place in South Africa

every day.  Should we for this reason give up hope of enforcing the law?  Should we legalise mugging in



order to eliminate dangerous backstreet mugging?  Many people are injured whilst committing such crimes.

Should the law therefore be changed to make these crimes legal?  Never!  Simply giving up because a

problem becomes too big shows a lack of responsibility and a breakdown of civil order.

Would legalised abortion stop illegal abortions?

It has been found that where abortion has been legalised on demand there has been art initial decrease in

criminal abortions, but that they have not been eliminated.  In some places they have actually increased,

presumably because of greater public acceptance of abortion.  Dr Christopher Tietze, world authority on

abortion statistics, said: 'although one of the main goals of the liberalization of abortion laws in Scandinavia

was to reduce the incidence of illegal abandon, this was not accomplished.  Rather, as we know from a

variety of sources, both criminal and legal abortions  increased.  "

Similar situations have been reported in England, America, East Germany and Hungary.' In Russia, where

abortion on demand is freely available, it was found that 67% of first pregnancies were ended by illegal

abortion.  In rural area, the figure was higher.

Unqualified abortionists who make a lucrative profit from their business would not simply stop if the laws

were liberalised.  Illegal abortions can be done more quickly and with more secrecy' than those in hospitals.

This is often a major concern of the client.  Liberalised abortion laws also change the nation’s moral

attitude toward abortion, thus more people seek them.  Where abortion is legal, illegal abortions are not

considered as serious a crime, thus the illegal abortionist is in less danger of punishment.  In most cases

however, South Africa included, illegal abortions are actually being done by qualified doctors, nurses and

other medically trained people.  Legalisation of abortion simply allows the same people to do more

abortions and make more money.

Conclusion: Legalised abortion does not eliminate 'backstreet abortions'.

Would legalised abortion stop maternal deaths?

Legal abortions do not prevent maternal deaths.  Abortion is serious surgery and involves the removal of

the unripe placenta from the lining of the womb.  This is clear from the seldom publicised fact that women



die as a result of legal abortions in South Africa as well as in other countries around the world.  In a

thorough study which covered 267 hospitals in South Africa and Namibia over the period 1980 to 1982, by

Professor E.G. M Boes of the Medical University of Southern Africa, it was found that six women died

from a total of 1192 legal abortions.  During the same three years only nineteen women died from illegal

abortions."

Although these deaths are a deep personal loss to the family and friends of those killed, we must question

whether they are really what is motivating the abortionist lobby in South Africa.  Surely there are other

causes of death which have a much greater toll on human I ife?  If these people were really concerned

about the loss of life, would it not be better for them to devote their efforts to some more worthy and

productive cause such as fighting tuberculosis which kills seven thousand South Africans annually?"

It is true that backstreet abortions are more dangerous than those done in a hospital, but where abortion is

legalised, the total number of abortions performed rises phenomenally. 'Another myth we fed to the public

through the media was that legalising abortion would only mean that the abortions taking place illegally

would then be done legally.  In fact, of course, abortion is now being used as primary method of birth

control in the US and the annual number of abortions has increased by 1500 % since legislation." Thus the

number of women injured or killed does not decrease and may even increase.

Comparisons with other countries, such as America, show that Professor Boes' statistics are not

unreasonable.  'One must go back to the pre-penicillin era to find a year duping which more than I 000

women died from abortions in the US. There was a precipitous drop in deaths in the late 1940's which was

clearly due to improved medical care.  In 1966, the year before the first state legalised abortion, only 120

women died from abortions.  In 1972, the year before the Supreme Court legalised abortion in all states,

only 39 women died."'

'Prior to the legalisation of abortion in 1973, the number of deaths from illegal abortions was apparently

quite small- at most several hundred deaths a year [for a population many times bigger than South Africa].

But since the legalisation of abortion, many thousands of women have died and many millions of babies

have been killed.  '



Conclusion: Legal abortions are not safe, women die from both legal and illegal abortions.

This cannot be the abortionist lobby's real motive for demanding the legalisation  of abortion on demand.

They are simply using this argument to gain public sympathy.

Are backstreet abortions as dangerous as is claimed by the pro-abortion lobby?

Pro-abortionists create the image of a Backstreet abortionist' as being some sort of butcher.  This may be

true, but it must be pointed out that in most cases, backstreet abortions are performed by qualified people

in the medical profession.  The only difference between these and legal ones, is hat legal ones lake place in

state hospitals and illegal ones take place in private homes and in doctor's consulting rooms.  As examples,

in the 'South' newspaper, 17 October 1991, it was reported that a doctor admitted on SATV to having

performed numerous abortions.  In March 1992, Drs Anthony Isaacs and Philip Nourse of Johannesburg

were re-arrested on allegations of carrying out abortions.  Rapport told a story in 1991 of illegal abortions

easily available from a network of doctors in Johannesburg and Pretoria."

According to Dr Lynn Denny, head of Gynaecology and Obstetrics at Groote Schuur hospital, illegal

abortionists in Cape Town are fairly skilled and are not of the stereotype 'butcher' variety.  She also

mentioned that there would not be sufficient medical doctors in South Africa who would be prepared to

perform abortions to provide abortion on demand if the law was liberalised.  Sixty percent of Gynaecology

and Obstetrics registrars will not perform abortions even for cases permitted under the current law.

Likewise, most pharmacists will not provide the necessary abortive drugs.  She suggested that the task of

abortion should  therefore  be give to paramedics".  This is a ridiculous idea, since that would simply mean

legal abortion would become as dangerous as illegal abortion.  The same illegal abortionists would just be

allowed to perform more abortions and without fear of punishment.

Conclusion.. All abortions are dangerous, illegal ones more so, but the 'butcher' style of abortionist is

becoming a thing of the past as professionals are performing illegal abortions.

Real Solutions to the Problem of Illegal Abortions: Tougher enforcement



There is a need for tougher enforcement of the abortion laws by the police.  According to the Central

Statistical Service, only twenty abortionists were convicted in the period July 1992 to July 1993. If illegal

abortions are taking place at even a fraction of the rate claimed by the abortionist movement, one would

expect a much higher number of convictions.  Abortionists should be extremely easy to apprehend in

comparison to other murderers.  A woman police officer need simply pose as someone seeking an abortion

and telephone suspected abortionists.  It should be no more difficult to arrest an abortionist than to obtain

an abortion.  There is clearly a discrepancy in the amount of effort being used to convict abortionists than

other child-killers such as the famous 'Station Strangler' in Cape Town, on whom a numbers of detectives

worked full time to apprehend.

Human Life Education

Most members of the public have little knowledge about life before birth.  It would be a good idea for this

to be included in the school curriculum, possibly in standard six biology.  It would surely be of relevance

and interest to the average scholar.  Knowledge about the fact that the unborn child is alive and active from

a very early age should prevent the vast majority of women from seeking abortions.  This education could

also take place through the mass media, especially television and would be of interest to most people.

Addressing Social Stigma

It seems that for many abortions, especially those resulting from teenage pregnancy, the cause is not

economic, but rather social stigma.  Often headmasters are harsh with school girls who become pregnant.

It is rather hypocritical, that a society which encourages premarital sex and boldly advertises 'safe sex', also

rejects both an unmarried mother and her child.  Those trying to punish the mother should recognise that

the problem of an unwanted child is more than enough punishment for any teenager who fails pregnant.

Headmasters and parents need to be educated and encouraged to show compassion rather than to ostracise

the child.  From this follows the need for compassionate welfare help.

Welfare Help

The main purpose of homes for unmarried mothers is to enable the mother to be away from home during

late pregnancy to avoid social stigma. (Such homes exist in many South African cities: for example 'St

Annes Home', 'Sisters Incorporated' and 'Nannie Huis' in Cape Town).  'Crisis Pregnancy Centers' and



organisations such as 'Birthright' also help in other ways by giving counselling to those with unwanted

pregnancies and in the case of teenage pregnancies, the parents as well.  There is a need for more

institutions to help in this area.  Adoption also needs be promoted as a loving option rather than abortion.

Childcare centres can also do a lot to help single mothers.

6.2 Women's Rights

Although we believe that every woman should have the right to free choice, this right should never infringe

upon, or take away, the right of another individual to life.  Susan Carpenter McMillan has stated: 'As a

feminist, I believe strongly in a women's right of choice.  But with abortion, we're really talking about the

rights of human beings versus the right of an individual to kill another human being.  We're talking about

someone's right to life versus someone's right to choose death for another person.  We're talking about life

versus a lifestyle.'

Deceit through slogans

Pro-abortionists tend to evade logical debate.  Rather, they rely on repetition of slogans.  Let us look

closely at the claim made by the often repeated abortionist slogan 'Every woman has a right to control her

own body':

EVERY WOMAN. The word 'woman' means a 'female human being'.  Since more than fifty percent of

aborted children are 'female human beings, obviously not 'every woman' has a right to control her own

body.  If the claim 'every woman' is to be valid, then it should include all female human beings - a1l women

- even the 'little women' in the womb whose sex is determined at the moment of conception.  A factor also

often ignored by the feminist lobby is the fact that in many countries and especially in the Third World, a

major cause of abortion is sex selection.  Parents choose to abort female children because they want sons."

This killing is surely more serious than any other form of gender discrimination.

HAS THE RIGHT

Rights, in general, except possibly the right to life, are not absolute.  No man or woman has an absolute

right of control over his or her own body.  For instance, the laws of society do not allow us to inject our



bodies with drugs or sell them in prostitution or to use our bodies to commit acts of criminal violence.

Because all life is interrelated, many individual rights are relative and not absolute.  In the case of abortion,

the fact that the unborn child has the right to life is of paramount importance in evaluating the validity of

other rights.

TO CONTROL: The word 'control' means 'to exercise authority over or to regulate and restrain.' To be in

control is to assume responsibility.  Abortion does not assume responsibility for oneself or for the child.

Thus abortion promoted as a means of being 'in control' is often evidence of a body which has been 'out of

control'.  If one claims to want  control then one must 'curb or restrain' the body before exposing it to the

possibility of pregnancy or take responsibility for the results afterwards.  Deciding whether to engage in

sexual intercourse is a reproductive choice.  The ability to make this choice is a woman's reproductive

right.

HER OWN BODY. Science and medicine show clearly that in a pregnancy there are two individuals each

with a separate body.  Fetological study leaves us in no doubt that by every physical measurement, the

intrauterine being is fully human.  These little human beings are able to cry, urinate, dream, hiccup,

swallow and suck their thumbs.  They have their own heartbeat and bloodstream (often of a different blood

type to the mother).  Brainwaves can be detected and they can feel pain (including the pain inflicted by the

abortionist).  Unborn children are able to hear and when born can recognise familiar voices such as that of

the father.  They have their own genetic code, unique features and identity. (See sections 3,p8

and 4.1,pll for more on this subject.) The body of the unborn child would be rejected as foreign tissue from

the womb were it not for the placenta.

A woman has a right over her own body, however the body of the unborn child is not her body, but that of

another human being who also has a right to control its own body.  This right is the right to life.  Abortion

is clearly the destruction of a separate human body.

Do South African women really want abortion?

Pro-abortionists always claim that they are acting in the interests of women and have their support.  This

has been soundly repudiated by polls, which show that over 70% of South African women are opposed to



permissive abortion.  This statistic was the same for supporters of both the National Party and the African

National Congress. We believe that given proper education about the facts of abortion and life before birth,

such as those given in this document, those supporting permissive abortion would shrink to an insignificant

minority.

The abortionist lobby, trying to style themselves as "champions of women's rights", have often accused the

predominantly male 1975 parliamentary commission (appointed at the time limited abortion was legalised

in South Africa), of not taking into account the interests of women.' The fact that this is a lie, is

demonstrated by the fact that amongst the many submissions given to the commission, no women's

organisation or any other reputable organisations requested permissive abortion laws.  The only group

promoting abortion on demand was the Abortion Reform Action Group(ARAG), which at the time had

only fifteen members!" The leaders of ARAG at that time are the same people who are leading it today.

Despite anything the abortionist lobby would wish us to believe, the overwhelming majority of women

were and still are opposed to permissive abortion laws.

Diverting attention away from the real issue

The outcome of a debate is often determined by the way it is framed.  The abortion on demand movement

is trying very hard to divert attention from the basic issue of whether or not the unborn child deserves the

right to life.  They do this by trivialising the debate and bringing in other peripheral issues such as women’s

rights.  If they succeed in convincing the public that the abortion debate is one which centres around

women's rights rather than children's rights, then they will have already won that debate.  The abortionist

lobby, by doing this, also creates the impression that most women would like to have the opportunity to

murder their children - a grave insult to the compassionate and loving women of our country.  We must

reject completely the idea that abortion can in any way be looked at as an advancement of women's rights.

6.3 Unwanted Children

We must recognise, that 'wantedness', is a term describing one person's subjective feelings about another

person.  Anyone who uses this as a standard to judge the right to life, then implies that the value of human



life is not inherent, but rather dependent on the wants or whims of other people.  Before rejecting unborn

children on these grounds, we must pause to think of the implications of this standard of judgement for our

society in general.  Is it ethically correct to dispose of those we consider to be a burden or inconvenience

to society?

The implications of using 'unwantedness' as a factor in moral decisions

If the pro-life movement loses the battle on the abortion issue, what is to stop the next generation from

applying the same arguments currently being used by the abortionist movement to eliminate other

'unwanted' people?  This is indeed what happened in Nazi Germany, where 300 000 'pure blooded'

Germans were eliminated on grounds of unwantedness, even before Hitler's program of racial mass murder

began." A person's rights should never be dependent on another person's 'wanting' them.

If abortionists succeed in their current agenda, what is to stop the later elimination of other people

regarded by some as 'unwanted' members of our society?  Following Nazi Germany's standards, this could

include the elderly and senile, street children, vagrants, the terminally ill and the mentally insane.  The

category 'unwanted' could in fact extend to anyone who does not have family and friends who care about

them.  The mark of a caring society is that people take the trouble to reach out and help those whom

others have rejected.

Do 'unwanted pregnancies' result in 'unwanted children'?

This is a lie which the pro-abortionist would like us to believe.  There is a great difference between the

attitude a woman has to her 'unwanted' child during the early stages of pregnancy and after birth.  This is

the reason that many who had at one time planned to abort, choose to keep their children rather than give

them up for adoption, even though that involves financial and other hardship.  A child from an unplanned

pregnancy does not necessarily receive less love than one from a planned pregnancy.  'It is clear that

mothers who initially believed their pregnancy to be 'the worst thing that ever happened to them" came to

feel the same degree of affection for their children as the new mothers who were initially ,ecstatic' about

the pregnancy" A number of studies have shown that there is no correlation between 'unwantedness' during

pregnancy and deviant behaviour afterwards.' A child that was 'wanted' when in the womb, could equally

become 'unwanted' by the parents at some later stage.



Pro-abortionists tend to place 'unwanted children' in a derogatory 'Class bracket'.  All the other people that

are 'unwanted' by the relatively successful in society are included in this ,class'.  A little thought on this

subject could yield a different answer.  In the USA, where abortion is legal on demand, one third of all

children conceived are aborted" and in some other countries the rate is much higher - imagine the situation

that one third of the people  you now know had been killed before birth.  Most likely to be included in this

third would be, for example, those who had unmarried mothers; those who were born much later than

other children in their family; those who came at an inconvenient time, before the parents academic studies

had been completed.  Possibly you, the reader, were also unplanned and unwanted at the time when your

mother fell pregnant, although she would be unlikely to tell you that.

A study of American women who had abortions in 1987, showed that at least half had not been using any

form of contraception during the period when they conceived.' Abortion was therefore a substitute tar

contraception.

Street Children

Pro-abortionists argue that abortion on demand will solve the problem of street children.  This seems

unlikely, says street worker Tony Goy of the 'Ark City of Refuge Mission', Cape Town.' He estimates that

of the few hundred street children they have cared for over the past two years, at least 80% left home as a

result of alcohol related problems.  Drunkenness by fathers causes serious child abuse.  Alcoholic mothers

tend to love their children less and therefore give them less attention, so children seek friendship elsewhere.

Alcohol abuse also destroyed parental relationships and caused constant quarrelling, which some children

wanted to escape.  In some cases, parents spent all their money on alcohol, leaving none to buy food and

thus the children left borne as a result of hunger.  For a few of the children, unemployment in the family

meant that they were sent onto the streets to beg.

According to Mr Goy, none of the children he spoke to had left home as a result there being too many

children in the family, since it was always possible to stretch low cost meals, provided there was at least

one wage earner in the family, Unplanned pregnancies had not caused unwanted children, rather lack of

love resulted from the parent's abuse of alcohol or drugs which made them less interested in their children.



In order to solve the problem of street children, alcoholism amongst parents is the main root problem to be

dealt with.  Unemployment is to a lesser degree a cause.  As far as welfare help for children is concerned,

there are many charitable organisations already involved in assisting street children.  The Ark City of

Refuge Mission (which currently operates in Durban and Cape Town), for example has an open door

policy.  This means that they will not turn away any street child who arrives on their doorstep.  They also

regularly send workers onto the streets to persuade children to come to the centre.

This problem of street children should not be seen as too large to remedy.  Mr Goy stressed that the total

number of street children is actually much less than the figures often quoted in the newspapers.  Street

children beg in visible places and so appear to the public to be in larger numbers than they actually are.

Clearly abortion is not in any way going to help solve this problem.  The logic of the abortionists is also

rather poor, since they assume that the killing of a child by abortion is less evil than killing a child who is

on the street.  If human life is sacred, then there is no moral difference.

Will abortion stop child abuse?

This is another lie that pro-abortionists would like us to believe.  Quite the opposite is true, as can be

seen from the experience of countries where abortion is freely available.  The less respect society has for

children in the womb, the less respect they will have for children who have already been born.  'According

to U.S. Department of Health and Human Services figures between 1973, when abortion was legalised

and 1982, child abuse in America increased more tan 500 percent" In Canada, it was found that the

provinces with the highest rates of legal abortion also have the highest rates of child abuse." The same

would be likely to happen in South Africa if abortion was legalised.

Pro-abortionists claim that legal abortion will also reduce infanticide, which is an extreme form of child

abuse. The opposite is true.  Abortion's cheapening of human life and lack of compassion is easily

extended to the newborn child.  Those who commit infanticide reason correctly that there is no real moral

difference between killing a child inside or outside the womb.  The only difference is the more

emotionally distressing evidence of the larger baby left behind (while smaller aborted children can be



easily disposed of).  A particularly disturbing fact, is that since the legalisation of abortion on demand up

to birth in many countries, a number of pro-abortionists have begun to argue in favour of the legalisation

of infanticide!" Already, handicapped newborn children are being denied routine medical assistance in

many American hospitals" and infanticide is commonly being committed in order to kill children born

after failed abortions.  Pro-infanticide arguments are no different from those used in favour of abortion:

'non-personhood', 'choice', 'quality of life' and ‘unwantedness'.  At present, they mainly focus their

arguments on special cases such as handicapped children.  But if they succeed in this, there is no logical

reason to stop them arguing, as with abortion, for infanticide on demand.  What is of particular concern,

is that the reasons used by the American Supreme court to legalise abortion on demand, are also

applicable to infanticide.  For example, they used the excuse that certain ancient cultures tolerated

unrestricted abortion.  The fact is that these same cultures practised infanticide even more commonly than

abortion!' What we are really dealing with is a steady erosion of the respect for human life.  Who knows

where this will lead?

Legalised abortion is likely to increase incidence of infanticide.  Japan and China:, countries which have

had abortion on demand for longer than most other parts of the world, have serious problems with

infanticide.

Abortion, therefore does not stop child abuse, but rather encourages it, and is in itself a terrible form of

child abuse.

The film, 'The Silent Scream' by former abortionist Bernard Nathanson, shows the horror of abortion for

the unborn child.  An early abortion was filmed inside the womb by ultrasound.  At the beginning of the

film, the child could be seen moving around and sucking her thumb with her heart beating at the normal

rate.  When the abortionist's instrument touches the uterine wall, the baby recoiled and her heart rate rose

showing she was aware something was wrong.  When the suction machine was turned on, the child trashed

around, trying to escape with her heart beating much faster than normal.  The child was then torn apart

piece by piece by the suction and finally her head was crushed by the forceps of the abortionist.  When the

abortionist, who had previously performed many thousands of abortions, saw the film, he stopped doing

abortions.  An even more horrific film, 'Eclipse of Reason', shows a late term abortion filmed inside the



womb using a fetoscope.  The most painful form of abortion is the 'saline', where the child is chemically

burned to death over a period of about two hours, experiencing the same kind of pain that we would from

a fire."

Conclusion

In South Africa, there are some unwanted and abandoned children, but that does not give our society the

right to kill the unborn to solve this problem.  Killing an unwanted, unborn child does not make it a 'wanted

child'.  Rather, we should make every child a 'wanted child', by giving them loving and compassionate help.

Alternatives to Abortion

Our responsibility in society is to help unwanted children and women with unwanted pregnancies and not

to reject them.  As a responsible and caring society, we should not see the answer to our problems as the

killing of innocent life, but should rather uphold the respect for and dignity of all human life.  The

government should therefore assist and cooperate with the many organisations such as 'Crisis Pregnancy',

'Birthright' and other community groups, churches and voluntary organisations that have been established

to help women.  Those looking after unwanted children such as the 'Cape Town City Mission' and 'The Ark

Mission' and adoption agencies also need help.

Mr Lorenzo Davids, director of the seven orphanages of the Cape Town City Mission, says that he does

not think that legal abortion would stop child abuse or the problem of abandoned or unwanted children and

opposes the liberalisation of the laws.  He nevertheless points out that those opposed to abortion have a

responsibility to put their beliefs into and to give welfare help to those in need.  At present there is a need

for more facilities to care for orphans and he foresees greater need as a result of more parents dying of

aids. He favours cooperation and partnership between churches, non-government organisations and the

state.  He suggests that churches opposing abortion should also get involved in helping to care for orphans.

'

Therefore, we need to create a situation where a pregnant mother has the opportunity to make positive

choices.  These would be to keep and care for the child or to give it to an organisation which will see that



the child receives a good upbringing through adoption or an orphanage.  We must focus on extending these

solutions rather than embracing destructive, life taking ones.

Rather than using the problem of child abuse as an excuse for abortion, its real root causes should be

addressed.  Organisations which already work in this area should be consulted and supported.

6.4. Aids

Recently, abortionists have suggested hat abortions should be performed on mothers who are HIV

positive.  Many of the arguments relating to fetal handicap also apply to this issue."

The argument that killing unborn children will save the expense of looking after the children

Abortionists argue that this will save the trouble of having to care for the children after their mothers have

died.  They have already decided that abortion is morally acceptable and therefore argue purely on cold

economic grounds.  It is true that bringing up these children will be an economic burden on our society, but

nevertheless - we must ask whether this justifies killing innocent children?  Is that not putting a price on

human life?

The argument  that children of HIV mothers will die anyway

This is not true.  Only 20% of babies born from HIV positive mothers have the virus at birth.  All are born

with HIV antibodies, but for those who are not infected, these antibodies disappear shortly afterwards. The

vast majority (80%) are therefore not affected by the virus.  Even if it was possible to determine before

birth whether the child was infected, that would not justify killing them.  By similar logic, it could be

argued that the thousands of adults infected with the HIV virus should be killed, since they will also die

anyway.  It must be recognised that a very large proportion of health spending is devoted to people who

are terminally ill - should they also be killed?  All of us are going to 'die anyway' one day - it is just a

variable probability of how long that is likely to take.

The argument that HIV infected children  have miserable lives



Those children with the virus usually develop AIDS within six months and die within two years, although

with proper care they can live into their teens.  Contrary to popular belief, children with HIV are not

condemned to a life of misery.  This was found from a Community Health Research project conducted by

students at the University of Cape Town.  As an example, they mention Jason Kadalie, a six year old boy

who has had the HIV virus from birth.  His foster mother, Mrs Kadalie, says he is a bubbly boy who enjoys

life and brings joy to his parents lives.'

Nevertheless, if a person does not have prospects of a high 'quality of life', should that mean that the person

has less right to life?  By similar logic, someone could argue that all people who suffer from chronic

depression should be eliminated!  Since when do we kill the patient to cure the disease?

Alternatives

There are two problems to be dealt with here.  Firstly, to educate the public of the real dangers of aids and

the ways in which it is transmitted to prevent infection.  Secondly, to show compassionate help to children

who are orphaned when their parents die of AIDS.  There are already voluntary organisations working in

this area, for example: 'Cape Town City Mission' and 'Nazareth House' in Cape Town, but the need will

become greater in the future and we must be prepared to make the necessary sacrifices.  Orphanages and

families who adopt AIDS orphans need to be given assistance.  Churches and community organisations will

have to become involved in this area.

6.5 Population Growth

The argument is occasionally advanced that abortion on demand is a solution to the problem of

population growth.  We believe that this, in fact, is a 'red herring' argument and not related to the main

debate.  It is a subtle attempt to trivialise the abortion debate and divert attention from the basic issue of

the right to life, but it must nevertheless be clearly answered.

The degree of the problem of 'overpopulation'



Some deny completely the existence of any problem related to the South African population growth rate.

Others argue that 'overpopulation' is destined to cause mass starvation and poverty.  Looking carefully at

scientific evidence it can be seen that countries with high population growth rates and stagnant economies

do experience large scale poverty.  It would, however, be simplistic to put the blame for poverty on

population growth.  Rather the inverse is true: Poor people choose to have more children because

children offer them security in old age.  Poverty is thus more a cause of population growth than

population growth a cause of poverty.

Barbara Klugman of the Centre for Health Policy at the University of Witwatersrand states: 'Over the

years it has become clear that the number of children is not the direct cause of poverty and that family

planning programmes seldom reduce high fertility.  In South Africa overcrowding in the 'homelands'

results from forced removals filling the land beyond its subsistence carrying capacity.  It is not due to

people having too many children.  In urban areas there are huge informal settlements because of a policy

not to build any housing for black people. Numbers of children are not the cause of the housing shortage.

Poverty in South Africa results directly from apartheid policies.

Where there is poverty there is usually high fertility.  Poor people often have many children for economic

reasons. Children help with farming or domestic tasks and provide security in old age.  There are also

cultural reasons.  Women's identity is usually tied to motherhood...

Influx control and migrant labour policies split families destroying the fabric of social life and

undermining the social values that limited pregnancy outside marriage.  "'

Now to get a picture of the real situation, it is necessary to look at a map of the world.  The population of

the whole continent of Africa in 1991 was 642 million.  Compare this to the relatively small country of

India, only a tenth of the size, which at the same time had a population of 844 million!  Africa, in world

terms, has an extremely low population density."

Is famine caused by overpopulation?



Television reports of starving people in Africa, usually show crowds queuing to receive food.  These

images create the subconscious idea that countries with starving people are overpopulated.  'A little more

than a century ago there was severe famine in Ireland.  Earlier this century there was famine in parts of

the United States.  Today it is unthinkable that there should be famine in North America, Europe or

Japan... Modern famines do not affect the citizens of rich industrial countries. They happen only in poor

countries.  Why?

The most common popular explanation can be summed up in one word: overpopulation. There are too

many mouths in the world to feed. It follows from this that famine can only be eradicated from the world

by removing some of the people.... The explanation is uncomfortable. It is also dishonest and plain wrong.

This argument, which in the past has been used to discourage welfare organisatins from sending food aid to

starving people is also being used by the abortionist lobby in favour of eliminating the little people in the

world.

One thing population theorists of the past failed to predict, is the enormous improvement in food

production from the genetics and improved farming methods. This is one of the main reasons why first

world countries, who experienced famine in the last century, now have no such concern.

Real causes of famine

What can be clearly established as a real cause of famine is civil war and political instability, which was the

true cause of famine in Ethiopia, Angola, Mozambique and elsewhere in many places in the world.  War

inhibits the distribution of food, which is also often confiscated by soldiers.  Farmers also often abandon

their land to escape danger.  The seed reserve meant for use in the next season is often then eaten, which

means inevitable famine.  'Scorched earth' policies and the burning of crops similar to those employed by

the British in the Anglo-Boer War are also often used to starve out rebels and, as a result, the civilian

population also suffers.

Another serious problem which has arisen in Africa, is farmers growing cash crops such as tobacco, for

export rather than food for their own people.  This occurs because the prices offered by importers are



higher than what local people can offer for food.  Governments who need revenue to pay interest on huge

foreign debts need this income from export and thus do not discourage it.

It must also be pointed out that famines have been occurring for thousands of years in areas which were

then relatively uninhabited.  Famines caused by natural drought need not be as acute as those caused by

war.  A change which has taken place in modern times is the ability to transport food from one area to

another and to safely store food for long periods of time.  In a situation of civil peace and good

government, there is no reason for famine to occur.  Countries in Europe and North America have

problems in dealing with enormous food surpluses resulting from agricultural subsidies.  If they ever

experienced crop failure, food would simply be bought from elsewhere.  There is no shortage of food on

the world market for those who have money to pay.  "

Abortion as a method of population control

The most oppressive abortion legislation ever enacted is that of modern day China and is an attempt to

reduce the population of that country.  China's population program includes raiding communes in the

middle of the night, arresting women who are in the later stages of pregnancy and then injecting their

wombs with salt solution so that the unborn child is chemically burned to death.  This policy has intensified

discrimination against women.  For the one child they are allowed, most opt for male children and thus

most abortions are  performed on female children." This imbalance in gender population has resulted in

many other social problems.  So called 'pro-choice' groups in the United States have refused to speak out

against this policy." In fact, some population control enthusiasts, possibly unaware of such steamrolling

over human rights commend China as an example to the rest of the world.  China's population growth rate

has greatly decreased.  But is this due to abortion?  'In China for example, the most rapid decline in fertility

rates took place long before contraception became widely available and the one child family was promoted.

The decline accompanied rapid improvements in literacy and in women's social status.  '

It has been found that in countries such as America, where abortion on demand was legalised, people

became much more casual about sex and took less precautions.  Thus more children were conceived and

these children were usually the ones who were aborted.  Abortion effectively became used in place of

contraception.



Real methods of achieving population stabilization.

Europe on the other hand, without any coercion, achieved a stable population prior to the legalisation of

abortion.  Economic policies which led to rising income levels meant that older people did not need to rely

on children for economic support.  People thus freely chose to have less children.

In the South African context, much has been written on possible solutions to the problem.  Illiteracy and

low social status among women has been cited as a major reason for the failure to plan family size." Lack

of knowledge and cultural opposition to contraceptives is also a problem.  Mr J.D. Rockefeller, a once

zealous population control advocate, admitted after the UN 1974 conference on population that imposition

of family planning on underdeveloped nations has not been successful.  He said that the only methods that

have worked have been to raise the standard of living, to reduce infant and childhood mortality and

opportunities for education.  When this occurs, people voluntarily choose to have smaller families as they

want more for each child and can expect their children to survive to adulthood and to care for them in old

age.  " There are many possible solutions to this problem, but the point that must be stressed, is that

abortion is not a solution.

Much can also be done to improve agricultural production through developing new strains

of crops and educating farmers about improved methods.

The cheapening of the value of human life

If human life has decreased in value so much that killing is legitimised simply to reduce the number of

people in the country, then society is in an extremely bad state.  Even if abortion was a solution to the

problem of a shortage of resources (which it is not) this would still not justify it.  If it is desired to reduce

the population by killing, then why are the unborn chosen to be killed?  Is it not because they are the

weakest most defenceless members of society and are unable to defend themselves?  In a civilized society,

we should surely speak up for those who cannot speak for themselves and give special protection to the

weakest members of our society rather than discriminate against them.

7  The Current Law: Is it Right?



7.1 Introduction

Abortion is presently available in our country for a limited number of reasons.  Many people are under the

mistaken impression that the current law takes into account the right to life of the unborn child.  This is not

true.  This section seeks to explain what is wrong with the current law and the reasoning behind the pro-

life position, which was upheld by law before the legalisation of abortion in 1975'.  The South African

Abortion and Sterilization Act allows abortion in cases where the mother's life or physical health is

threatened by the pregnancy; where the mother's mental health is in danger; where there is a danger that the

child may be physically handicapped; where the child is believed to have been conceived due to rape or

incest; and where the mother, as a result of serious mental handicap, will be unable to bring up the child."

(50% are justified on psychological grounds; 25% on grounds of handicap; 20 % due to danger to the

physical health or life of the mother and 5 % 92 due to rape.)

Whilst we all have a responsibility to help both mothers and children in crisis, this crisis cannot be used to

justify murder.  Understanding that the current law is not accepted is important to the current debate,

because some are trying to argue that complete liberalization of the law can be justified as an extension of

the present law.

7.2 Background: Legal History of Abortion in South Africa

Before legalisation in 1975, abortion was illegal in South Africa for any reason except where it was

considered necessary to prevent the death of the mother." The writings of RomanDutch jurists, which form

the basis of our common law, treated abortion and infanticide as one and the same crime.  The first

recorded trial of an abortionist in South Africa took place in the Transvaal.  'The accused was found guilty

on 18 February, 1895, of the crime of infanticide, by means "of unlawful and forcible abortion of a living

fetus from a woman... in that he, on or about the 8th of November 1894, and at Johannesburg, unlawfully,

wrongfully and forcibly, and with malice aforethought, killed and murdered the living fetus... "'

The 'Native Territories Penal Code', which governed territories which were at the time under British

control, had a similar law:



'Whoever causes the death of any living child, which has not proceeded in a living state from the body of its

mother... shall be punished with imprisonment with or without hard labour for a term which may extend to

seven years or a fine or both: Provided that no one shall be guilty of an offence under this section who by

means employed in good faith for the preservation of the life of the mother of the child, causes the death of

any such child.' If the child died after being born alive (irrespective of whether or not it had ever breathed)

as a result of injuries received in the womb, then the abortionist was considered guilty of murder and was

therefore punished with death.  It is difficult to understand why a harsher

penalty is given simply because death occurred after birth, since the aborted child is the same person,

whether in or outside the womb." British law at the time was similar and listed abortion of a viable fetus as

a capital offence."

Sadly, our modern South African law does not offer the same kind of protection to the unborn child. It

must be emphasised that until recent decades, this was the general situation applicable in most of the world.

Some countries were stricter, with a total prohibition on abortion for any reason.  With time, the crime of

abortion became treated as different to the crime of infanticide.  In 1972, at a time when many countries

overseas were liberalising their abortion laws, a South African gynaecologist performed an abortion for a

girl who had been raped by her brother.  Understandably, the judge failed to punish the abortionist, because

he had been motivated out of compassion for the girl.  Nevertheless, the judge failed to take into account

that an innocent person had been murdered, thus leaving a precedent for future  killings.'

There was then uncertainty in the medical profession as to what cases abortion was to be allowed by the

law.  New medical technology had also made it possible to diagnose handicap while the child was still in

the womb and some were in favour of eugenic abortion.  Our current law, was then debated and passed in

parliament on the recommendations of a commission that had consulted with all interested parties on the

issue.  Not all groups at the time accepted the new law, although all except one, the fifteen member

'ARAG' opposed abortion on demand." The Abortion and Sterilization Act No 2 of 1975 allowed abortion

in cases where the mother's life or health or mental health were endangered; where the mother was severely

mentally retarded; where the pregnancy was believed to be as a result of rape and where the child was

thought to be handicapped." The Act, in practice, has been much more liberally interpreted by abortionists

than the political leaders who wrote it would have hoped.  In particular, the meaning of the term 'mental



health' has been stretched well beyond the intended meaning.  Problems with this Act are dealt with in

succeeding sections.

Under current South African law, the unborn child is entitled to inherit property and no division of the

estate may be made until the child is born; custody of the child may be determined before birth; If the

child's father is killed as a result of someone's negligence while the child is in the womb, then the child,

when born may sue for damages for loss of support; the child is entitled to sue for damages for injuries

inflicted whilst still in the womb, including attempted abortion.  In other words, the unborn child has legal

rights, but not all have had the right to life."'

7.3 The Life and Physical Health of the Mother

We agree that abortion would be justifiable in the extremely rare case when the unborn child threatens the

life of the mother.  In this instance, life is being weighed up against life, which is completely different from

other cases where the life of the child is considered less  important than someone else's emotional or

economic problem or simply because the expected child might inconvenience its mother.  In most cases

where the unborn child threatens the life of the mother (tubal pregnancies and cancer of the womb), the

child has in any case no chance of survival and the surgical removal of such children is not referred to as

'abortion'.  There are therefore no ethical problems in these cases.

According to U. S. Surgeon General C. Everett Koop: 'The fact of the matter is that abortion as a necessity

to save the life of the mother is so rare as to be almost non-existent.  When an obstetrician assumes the

care of a pregnant woman, he assumes care of two patients: the mother-to-be and the unborn child.

Throughout the pregnancy, it is his intent to do the best that he can for both of his patients.  Occasionally,

not the life, but the health of the mother might be threatened with something such as high blood pressure.

Under these circumstances, toward the end of the pregnancy, the obstetrician might... have to bring the

baby earlier to term by Cesarean section or induced labour.  If the day comes when such a procedure is

necessary, it is still the obstetrician's intent to do the best that he can for both his patients. Under these

circumstances, the mother is essentially always saved.  But when one considers that the unborn baby is

taken before due time from the protective environment of the womb, there is obviously a certain mortality



associated with prematurity and immaturity. Nevertheless, the motivation of the obstetrician is always to

save the baby as well as the mother'.  "'

Abortion should remain legal in the rare circumstances where it is necessary to save the life of the mother,

however, the attitude of the doctor should, when possible, be to try to save, the lives of both the mother

and the child.

7.4 Serious Risk that the Child could be Born with a Physical or Mental Deformity

The attitude of killing human beings because of mental or physical defects, deficiencies or inadequacies

devalues the lives of handicapped people and cheapens all human life.  This was the attitude of Nazi

Germany, where the killing was initiated by academics in the medical profession.  'The first gas chamber

was designed by professors of psychiatry from 12 major German universities.  They selected patients and

watched them die. Then they slowly reduced the "price tag " until the mental hospitals were almost empty.

They were joined by some pediatricians, who began by emptying the institutions for handicapped children

in 1939.  By 1945 these doctors had so lowered the price tag that they were killing bed wetters, children

with misshapen ears, and those with learning disabilities.  '

This led Hitler to later develop Nazi death camps for the Jews.  These, like abortion in many countries

today were sanctioned by the state.  The Nazi government applied the same principles to the abortion law

as to its euthanasia program: 'An unborn child that is likely to present hereditary and transmissible defects

may be destroyed'." Reichkommisar Kaltenbrunner directed 'If a racially valuable result is to be expected,

the abortion is to be denied... if not, the abortion is to be granted.'. At the Nuremburg War Crimes

Tribunal, ten Nazi leaders were found guilty of 'encouraging and compelling abortions', which, like the

slaughter of the Jews, was declared a 'crime against humanity       .

Society has a narrow understanding of what constitutes perfection and therefore value.  Many have a

distorted view of handicapped people and assume that they cannot and do not enjoy life, when in fact there



is no reason to believe that their quality of life is any less than that of those of us who are considered

'genetically acceptable'.  Nevertheless, a person's quality of life should never be used as a measure of their

right to life.  Under that kind of logic, it could be argued that the rich have more right to life than the poor

because their 'quality of life' is better.  Such an idea is unthinkable.

A recent medical development relating to the unborn, is fetal medicine.  Some defects can be corrected

while the child is still in the womb through perinatal surgery. By killing the child, the doctor deprives the

child of any treatment which is available and which would give the child a better chance of survival.  The

medical profession should be seeking to save and improve the health and quality of our lives rather than

taking lives.  The doctor also deprives the child of possible future treatments which may become available

to treat genetic disorders.  This is one reason for current public disinterest in genetic screening.

Another important factor is that diagnosis is not always certain.  Under the current South African law,

many healthy children are aborted as a result of incorrect diagnosis.  Living evidence of this are the

perfectly healthy children who are sometimes born after doctors have recommended abortion for deformity.

(One of these children, whose mother fortunately ignored 'medical advice' is now a student at the

University of Cape Town and a member of our society - Students for Life).  The South African 'Abortion

and Sterilization Act',1975 clause 3 states that 'Abortion may be procured ... where there exists a risk that

the child to be born will suffer from a physical or mental defect of such a nature that he will be irreparably

seriously handicapped.' Those who have decided in their own minds that handicapped children have no

right to live, should consider the fact that under our present law, healthy children can also be killed as a

result of inaccurate diagnosis.  The procedure of diagnosis ‘amniocentesis' is also dangerous to the child

and many 'normal' children die as a result of the procedure.

Jean Garton, in 'Who Broke the Baby' pg81-82, writes that '...we cannot dehumanise others, without

becoming less human ourselves.  The affirmation of the humanity of the handicapped or retarded will mean

the affirmation of our own humanity.  We who are "normals " are not greater than those with mental or



motor disabilities.  What is greater is our responsibility to respect and protect those who are differently

gifted.'

As alternatives, she suggests:

· Insurance policies to cover newborns from birth would relieve the economic pressures facing parents

of handicapped children.

· An immunisation program which requires German Measles vaccinations for high school students

would diminish the potential for producing handicapped children, by reducing the risk of exposure

of pregnant women to the disease.

· Provision of tax benefits or subsidies for people adopting handicapped children and the provision of

adequate maternal nutrition which affects the developing child could contribute to a solution to this

problem.

7.5 Serious Threat to the Mental Health of the Woman

Firstly, abortion is not a safe procedure.  It includes risks to the mental and physical health of a woman.

(See section 4.2,p15) In reality, therefore, women who are granted abortions on psychiatric grounds are

the very women whose mental condition is most likely to be aggravated by the abortion.  They are the ones

at the highest risk.  'The more severely ill the psychiatric patient, the worse is her post-abortion psychiatric

state.

In an official statement of the World Health Organisation in 1970, it was stated: 'Serious mental disorders

arise more often in women with previous problems.  Thus, the very  women for whom legal abortion is

considered justified on psychiatric grounds are the ones who have the highest risk of post-abortion

psychiatric disorders.'

Statistics from America, where abortion is available on demand, show that attempted suicide is much more

common amongst women who have had abortions than in the general population.



In the light of these findings, it seems entirely contrary to basic logic to allow abortion on psychiatric

grounds.  Rather, in the woman's own personal interest, every effort should be made to prevent her from

having an abortion.

Although the threat of suicide is often used by women in order to obtain abortions, studies reveal that

suicide is extremely rare during pregnancy. (Between 1938 and 1958, over 13 500 Swedish women were

refused abortions.  Only three committed suicide)

The South African Abortion and Sterilization Act, 1975 clause 3 states: 'Abortion may be procured...

where the continued pregnancy constitutes a serious threat to the mental health of the woman concerned...

' This clause is responsible for half of the legal abortions which take place in South Africa.  Students for

Life is aware of a number of instances when this law has been abused to grant abortion for trivial reasons.

It must also be pointed out that mental health is a relative term and can easily be expanded to

accommodate all kinds of social problems.

Therefore, for medical reasons, it can be argued that firstly, abortion for mental risk is not necessary, as

modern psychiatric therapy has been developed and should be used as an alternative rather than abortion.

Secondly, abortion cannot be seen as a solution because it increases the risk of mental disorder for the

mother.

The current law on this point is illogical, but even if abortion was beneficial to a person with a psychiatric

problem, would this justify killing an innocent child?  If a two or three year old was the cause of

psychological stress to the mother, would this be justification to kill the child?  Why then is this considered

adequate justification for killing the unborn child?  Clearly one cannot logically make exceptions like this.

The mental health of the mother is important, but if weighed up against the value of another person's life,

the value of the life is infinitely more important.

Alternatives

Women with psychological problems may need special help and counselling during pregnancy.  Crisis

pregnancy centres can help in this area, but there is a need for more such caring organisations.



7.6 Rape and Incest

We must strongly reject both of these violent and brutal acts inflicted on the helpless woman concerned.

There is a common perception that abortion is the best solution, if not the only solution, to the problems

that result from a rape and incest induced pregnancy.  The revulsion everyone feels at these terrible crimes

is for some a justification of abortion.  As much as we may sympathise with the victim, we cannot see how

this second act of violence (abortion) can be justified in terms of the first (rape).

Pregnancy resulting from assault rape is rare.  A study by the American Guttmacher Institute found that the

chances of pregnancy resulting from a single act of unprotected intercourse by consenting and fertile adults

was three percent.  Probability of pregnancy in the case of rape is much lower.  A number of factors reduce

this: Possible infertility on the part of the attacker; the use of contraceptives by the victim as well as

infertility due to her monthly cycle.  A major factor which makes the incidence of pregnancy from forcible

rape almost non-existent is that medical research indicates that women subjected to emotional trauma will

not ovulate even where under normal circumstances, they would."'

The argument of sympathy for rape victims is often used in debate to justify the present abortion law,

because everybody is sympathetic to the rape victim.  Indeed, most people, before they have thought about

the arguments carefully, agree with the law in this instance out of sympathy for the victim.  It must be

recognised that the number of abortions granted for reasons of rape account for only a small fraction of

legal abortions done in South Africa.  Therefore, those who agree with the current law in this rare case,

should not then simply accept the Abortion and Sterilization Act as a whole.  It must also be stressed that

no legal proof of rape is required by the Abortion and Sterilization Act of 1975.  Bad laws are made on

exceptional cases.

A woman who has been raped is the victim of a cruel and violent act against her body.  Yet has she the

right to subject the innocent life growing within her to a similar violence?  We should not kill an innocent

life for the crime of its father.  Rather, it is the rapist who should be more severely dealt with.



WEBA (Women Exploited by Abortion) is an organisation of women in the United States who have had

abortions and are now fighting to have the law there repealed.  Leader Nancyjo Mann writes: 'We also

have rape and incest victims among our members... who are now under psychiatric care... because of the

abortion and not the rape"" She explains that the women were able to overcome the rape as it was an

external act of violence over which they had no control.  They could not, however, overcome the abortion

because they instinctively realised they had killed their own baby.  It was an internal act of violence not

only against their own body, but also against the body of another human being.  It was also an act they

could actively control and were responsible for.

Pregnancies which might occur from forcible rape can be prevented if immediate medical care is given.  If

pregnancy does result, these two victims are innocent and they both need support.  Abortion is a

destructive approach to the problem and leaves the woman harmed and in pain.  She needs to be helped

through the pregnancy with love, care and support.  The alternative of adoption rather than abortion

should be given to her and special support if she chooses to keep the child.  Is it not beneficial for all

concerned that rather a positive, life respecting solution be sought?  Even if the mother has to give the

child up for adoption, she knows she has given life, rather than taken a life and this is a positive step which

will assist the mother in her own healing process.

Another problem with allowing abortion for rape, is that it is difficult to prove, especially when a woman is

already pregnant.  It is also common for a woman to claim a rape has taken place, simply to try to obtain

an abortion.  For this reason, the British abortion law, which is extremely permissive, does not allow it on

these grounds.'

Alternative Solutions

The danger of rape is an extremely serious threat to women in our society and solutions towards reducing

it should take a high priority as part of the government's responsibility to ensure safety for all its citizens.

Abortion cannot solve the problem of rape.  More severe penalties for convicted rapists would help to

discourage this crime.  Efforts should also be made to improve general safety in cities especially at night,



through more visible street policing, improved street lighting etc.  Promoting high moral standards in

society should also have a positive effect in combatting sexual crimes such as incest and rape.

Women who are pregnant as a result of rape need special counselling and help - especially with adoption if

they choose not to keep their child.  They also may need economic help during and after the pregnancy.

Organisations offering counselling support such as 'Rape Crisis', 'Lifeline', 'Tele-friend' and 'Crisis

Pregnancy' should be supported and aided so that they can continue and be more effective in the good

work they are doing.

Conclusions

Most people who favour permissive abortion laws do so out of ignorance of the facts concerning the issue.

This ignorance is made more severe by euphemistic language, deceitful slogans and false statistics used by

the abortionist lobby.  Many political leaders in the past had initially favoured abortion and only after it had

been legalised did they discover the true facts of the issue.  By that time, although they fought hard against

it, they were unable to do anything to change what they had allowed. Even for many medical doctors,

knowledge is often confined to the everyday cases they deal with and many are ignorant about the facts of

abortion and life in the womb.

On social issues, many people have swallowed false statistics and ideas fed to the press by the pro-abortion

movement.  On ethical issues, many believe the abortionist position to be kind and compassionate, not

noticing that their arguments rest on the assumption that the rights of the weak and helpless are

unimportant.  Many assume that the lack of public protest against the present law legitimises it.  They

forget that those killed by abortion never have the opportunity to speak for themselves.  Many people are

against abortion, but do not speak out because they do not know the facts needed to do so.

Now, having been informed of the facts, you have a responsibility to take decisions on the principle of what

you know is right and to act on those decisions.  Will you ignore the facts of life before birth, the pain

abortions inflict on unborn children, their mothers and others in society?  Will you ignore the beliefs and



opinions of the South African public, the majority of whom oppose abortion on demand?  South Africa

needs leaders who will take decisions on the basis of what is right, not what happens to be 'politically

correct' at the time.

With this in mind, we suggest the following:

· Mass education on the issue is necessary.  To stop illegal abortions, we must make the ordinary

person aware of the facts of life before birth - then they will not choose to seek abortions.  This

education can take place through churches, newspapers, trade unions, schools, television etc.

· More welfare help for those in need.  Some pro-abortionists, sincerely hoping to help women with

the trauma of unwanted pregnancies, have resorted to the wrong methods of doing this.  We must

suggest alternatives.  All of us need to make some kind of effort in this direction.  Organisations

already working in these areas such as 'Crisis Pregnancy' or 'Birthright' need more help, as do

homes for unmarried mothers.  Organisations helping unwanted children are also important.  In all

of this, there should be cooperation between non-government organisations, churches and the state

institutions.  There also needs to be a change in public attitude, from ignoring problems which do

not affect them personally.  Adoption should be promoted as a loving alternative so that all of our

children are wanted by someone.  This will also enable a mother with an unwanted pregnancy to

have the choice to keep her child or give it to a family who will lovingly care for it.  We also need

to bring about a change in attitudes towards single mothers so that they are not under social

pressure to have abortions.

· As far as social issues are concerned, it has been demonstrated that abortion will not solve these

problems, but that does not mean that they should be ignored.  All the recommendations on

alternatives should be carefully considered and areas in which the state can give assistance should be

given attention.

· Our nation must change its morally unacceptable abortion laws, which have been in place since 1975.

These should be replaced by laws designed to protect the innocent unborn children.  The Bill of

Rights, which at present is not sufficiently explicit on the issue of the right to life, should be altered

to ensure this protection.



We hope that this document has been useful to you in weighing up the different concerns in the current

abortion controversy.  If you have any questions or if you would like us to come and speak and give a slide

presentation, please do not hesitate to contact us: Write to Students for Life, PO Box 34059, Rhodes Gift,

7700.

Appendices

Open Letter from

Dr Bernard Nathanson

Dr.  Nathanson used to be director of the largest abortion clinic in the world, in New York, with 35

doctors working under his supervision.  During his tenure, 60, 000 abortions were performed there - 120

every day of the year including Sundays, except Christmas Day.  He performed another 15, 000 with his

own hands in his private practice.  He now deplores this record and puts the case against abortion.

I regret to say I am personally responsible for 75,000 abortions.  But this legitimises my credentials to

speak to you with some authority on the issue.  I was one of the founders of the National Association for

the Repeal of the Abortion Laws (NARAL) in the US in 1 968.  A truthful poll of opinion then would have

found that Americans were against permissive abortion.  Yet within five years we had convinced the US

Supreme Court to issue the decision which legalised abortion throughout America in 1 973 and produced

virtual abortion on demand up to birth.

How did we do this?  It is important to understand the tactics involved because these tactics have been

used throughout the Western world with one permutation or another, in order to change abortion law.



THE FIRST KEY TACTIC WAS TO CAPTURE THE MEDIA.  We persuaded the media that the cause

of permissive abortion was a liberal, enlightened, sophisticated one.  Knowing that if a true poll was taken,

we would be soundly defeated, we simply fabricated the results of fictional polls.  We announced to the

media that we had taken polls and that 60% of Americans were in favour of permissive abortion.  This is

the tactic of the self-fulfilling lie.  Few people care to be in the minority.

We aroused enough sympathy to sell our programme of permissive abortion by fabricating the number of

illegal abortions done annually in the US.  The actual figure was less than 1 00,000 but the figure we gave

to the media repeatedly was 1,000,000.  Repeating the big lie often enough convinces the public.  The

number of women dying from illegal abortions was around 200-250 annually.  The figure we constantly fed

to the media was 10,000.  These false figures took root in the consciousness of Americans, convincing

many that we needed to crack the abortion law.

Another myth we fed to the public through the media was that legalising abortion would only mean that the

abortions taking place illegally would then be done legally.  In fact, of course, abortion is now being used

as primary method of birth control in the US and the annual number of abortions has increased by 1,500%

since legalisation.

THE SECOND KEY TACTIC WAS TO PLAY THE CATHOLIC CARD.  We systematically vilified the

Catholic Church and its "socially backward ideas" and picked on the Catholic hierarchy as the villain in

opposing abortion.  This theme was played on endlessly.  We fed the media such lies as "We all know that

opposition to abortion comes from the hierarchy and not from most Catholics" and "Polls prove time and

time again that most Catholics want abortion law reform".  And the media drum-fired all this into the

American people, persuading them that anyone opposing permissive abortion must be under the influence

of the Catholic hierarchy and that Catholics in favour of abortion are enlightened and forward-looking.  An

inference of this tactic was that there were no non-Catholic groups opposing abortion.  The fact that other

Christian as well as non-Christian religions were (and still are) monolithically opposed to abortion was

constantly suppressed, along with pro-life atheists' opinions.



THE THIRD KEY TACTIC WAS THE DENIGRATION AND SUPPRESSION OF ALL SCIENTIFIC

EVIDENCE THAT LIFE BEGINS AT CONCEPTION.  I am often asked what made me change my

mind.  How did I change from prominent abortionist to pro-life advocate?  In 1 973 1 became director of

obstetrics of a large hospital in New York city and had to set up a perinatal research unit, just at the start

of a great new technology which we now use every day to study the fetus in the womb.  A favourite pro-

abortion tactic is to insist that the definition of when life begins is impossible; that the question is a

theological or moral or philosophical one, anything but a scientific one.  Fetology makes it undeniably

evident that life begins at conception and requires all the protection and safeguards that any of us enjoy.

Why, you may well ask, do some American doctors who are privy to the findings of fetology discredit

themselves by carrying out abortions?  Simple arithmetic: at $300 a time 1.55 million abortions mean an

industry generating $500,000,000 annually, of which most goes into the pocket of the physician doing the

abortion.

ABORTION IS THE PURPOSEFUL DESTRUCTION OF WHAT IS UNDENIABLY HUMAN LIFE.

It is an impermissible act of deadly violence.  One must concede that unplanned pregnancy is a wrenchingly

difficult dilemma.  But to look for its solution in a deliberate act of destruction is to trash the vast

resourcefulness of human ingenuity and to surrender the public weal to the classic utilitarian answer to

social problems.

As a scientist I know, not believe, know that human life begins at conception.  Although I am not a formal

religionist, I believe with all my heart that there is a divinity of existence which commands us to declare a

final and irreversible halt to this infinitely sad and shameful crime against humanity.

Bernard N. Nathanson M.D.

Letter on Birth Deformity

In 1962, there was a great controversy in England over whether or not abortion



should be permitted to destroy unborn children who had been handicapped by a

drug taken by pregnant women to cure morning sickness.  This drug caused the

children to be born with stunted limbs.  The following letter appeared in the

                     Daily Telegraph

Trowbridge

Kent

December 8, 1 962

Sirs

We were disabled from causes other than Thalidomide, the first of us having two useless arms and

hands; the second, two useless legs; and the third, the use of neither arms nor legs.

We were fortunate ... in having been allowed to live and we want to say with strong conviction

how thankful we are that none took it upon themselves to destroy us as useless cripples.

Here at the Delarue school of spastics, one of the schools of the National Spastic Society, we have

found worthwhile and happy lives and we face our future with confidence.  Despite our disability, life still

has much to offer and we are anxious, if only metaphorically, to reach out to the future.

This, we hope, will give comfort and hope to the parents of Thalidomide babies, and at the same

time serve to condemn those who would contemplate the destruction of even a limbless baby.

Elane Duckett

Glynn Verdon

Caryl Hodges

The Hippocratic Oath

This oath, used by the ancient Greeks, has been used as a standard for medical ethics for thousands of

years until a few decades ago, when abortion began to gain acceptance in the medical profession.



... The regimen  I adopt shall be for the benefit of the patients according to  ability and judgement and not

for their hurt or wrong. I will give no deadly drug to any, though it be asked of me, nor will I counsel such,

and especially I will not aid a woman to procure abortion

GEORGETOWN UNIVERSITY
GRADUATE SCHOOL

The dissertation of  Dianne Nutwell Irving entitled

Philosophical and Scientific Analysis of the Nature of the Early Human Embryo

submitted to the department of Philosophy in partial fulfilment of the requirements for the degree of
Doctor of Philosophy in the Graduate School of Georgetown University has been read and approved by
the Committee.

April 8, 1991

[EDITOR’S NOTE: This dissertation has not been scanned into the database. A copy of the document
may be viewed at the Constitutional Assembly’s Resource Centre, Regis House, Adderley Street, Cape
Town]



26 June 1995

We enclose our submission for the recognition of all Rastafarian rights (including the
legalisation of ganga). We request your urgent attention to this matter.

Jah Guide
Selah

I-man Leo
Ras Khoi
BURNING SPEAR MOVEMENT

I AND I MEMORANDUM FOR NEGOTIATIONS ON BEHALF OF
RASTAFARIAN RIGHTS.

BURNING SPEAR MOVEMENT

1. RASTIFARIAN recognized as a true religious movement according to freedom of
religion and culture as pointed out in the bill of rights
2. HAILE SELASSIE as KING OF KINGS and LORD OF LORDS, biblically and
historically. Founder of the O.A.U. and set up the league of nations on which the bill of rights
of S.A. is written
3. MARCUS GARVEY as prophet of RASTAFARI.  Such as that the honourable State
President MR NELSON MANDELA was inspired by MARCUS GARVEY through the then
A.N.C. youth league as according to the right of freedom of speech opinion and information.
4. REVIEW/AMENDMENT on the drug prohibition act 104/92 so to fit our religious
convictions
5. Community policing to be Implemented so as to comply with the constitution of
government of national unity, represented on community forums based on socio-economical
conditions
6. The right to life so the need for pollution free environment , -trees , fresh air and
natural livity etc.
7. The right to trade and industry within the spheres of I and I our roots and culture and the
free title hold of it.
8. Our sovereighninty recognized therefore the restoration of land for cultivation,
agriculture and animal husbandry.
9. Education for African advancement and the promotion of I and I arts science and
technology on international level.
10. Aid in the reconstruction and development of our movement.
11. The stopping of authotarian rule over our RASTAFARIAN social, cultural, religious
affairs.
12. Our INDIGENOUS rights recognised through membership on traditional leaders forum.
Representation XOI-XOI ethics within RASTIFARIAN religion.

ONE GOD ONE AIM ONE DESTINY



As a law abiding citizen of South Africa, born in Cape Town 11:06:1958, and grew up in the
valley of Constantia, schooled at Battswood in Wynberg only till std 6 because my father who
is of the Shangaan in Mambone Beira Mozambique who's ambition it was to take us his family,
consisting of my father, mother, sister, younger brothers and I man to his hometown, which he
left earlier in his life even before meeting my mother, to escape forced military service or
enslavement by colonialist Portuguese dictators.

Due to the fact that Mozambique and South Africa was at logger head at the time and we are
from South Africa and black.  The authorities (unlawful) refused us permanent residence, so
we had to every 2nd month apply for a re-entry visa for the next two years.  After repeating
this procedure, one morning at 2'o'clock the security police banged on the door demanding all
our documents, ID's and searched the place thoroughly. After leaving about one hour after
leaving came back at seven in the morning, took us with their officers and finaly warning us to.
leave the country immediately or within 24 hours they will escort us to the borders.

It was after this that our/my whole life was totally disturbed tare in South Africa we were
under apartheid pressure, we had no home.  My mother and father were encountering
economical and communicating problems as my mother did not understand politics and. these
are the reasons for their divorce.

At this point I started rebelling against the system, encountering some negative obstacles,
wrong friends, various jobs of which I felt the pay was not worth Some how , the Lord
according to the promise guided I man and through Bob Marley, Peter Tosh and Jimmy Cliff
and Rasta music I was awakened to African consciousness and one love , Black redemption.

Moral and ethical values was prior to education based on ancient Christian values , revived out
of Ethiopia.
At this stage a few of us usually gathered reasoned about Rastafari, Haile Sellasie I King of
Kings and Lord of Lords conquering Lion of the tribe of Judah, who is historically from the
line of King David and fulfilling Prophecy of Jesus Christ.

Despite various trials and tribulation in a brainwashed colonialised society through mockings
and imprisoned of our cultural and mental ideas.  Causing rejection from our families, we
proceeded in gathering information and

musical and cultural activities at festivals and political rallies for recognition.

Since then the Burning Spear Movement was formed as a voice for all Rastas in general and all
affiliated movements.

Marcus Garvey a Pan Africanist and first nationalist leader of Africans world wide from Jamaica
voiced his opinions from a Methodist church platform in 1928, saying look to the Africa where a black
King shall be crowned who will be the saviour for the black people and oppressed people.

Martin Luther King , Mahatma Gandhi and most liberated leaders all strategically following the back to
Africa movement.  The A.N.C. back home was at these times also struggling with the dominant



baasskap control taking place In South Africa and the brain-child of the A.N.C. policy , Anton
Lambede of the Youth League influenced especially the honourable State President Mr. Nelson
Mandela strategically followed the concept as being a tribe of freedom fighters and is quoted in his
honourable's autobiography.

Haile Selassie I founder of the O.A.U. which is to create unity for Africans in liberation from
colonialists and economical co-operation, for development in social health education and various fields
of human development.  Jomo Kenyatta of Kenya neighbour of Ethiopia who was respected the son of
God from the line of King David and who himself through such guidance was a well known and
respected statesman on African affairs for close to 40 years and even then taken up by the then
colonialist apartheid regime of South Africa and of whom the Burning Spear Movement derives its
name.

The United Nations Declaration of Human Rights was formed around Haile.  Selassie I's initiatives and
the Constitution of South Africa which upholds the Bill of Rights for the people are directly a result of
His Imperial Majesty life.

In the name of God the Father, the son and God the Holy Ghost, and on behalf of all my brothers and
sisters, mothers, fathers and children who wish to forward with our life, as indigenous people according
to our cultural and social security.

To develop
- our economical structures
- our education on African concepts
- our arts and crafts
- and various skills as computers, mechanics, builders, musicians, poets, tailors,
dressmakers, nutritionists, herbalists and farmers, environmentalists and African

To obtain land for agriculture and community living of our groups in areas where we are and wish to
live.

To have a centre for our affirmative action and
development, and necessary equipment for such an office.

To be accepted as a true religious tradition and join the traditional leaders forum.

To be recognised as a true religion and Haile Selassie I as Jesus Christ in his second advent as King of
Kings and Lord of Lords conquering Lion of the tribe of Judah.

Mainly an amendment to Act 140/92 on Drugs to suit our religion as Rasta and as part of our culture
as members of the OAU.

1) Who is InI Rasta?
2) RASTA status in South Africa.
3) What is needed for representation.
4) Planning.
5) Program of action.
6) Goal!

1) WHO IS InI Rasta?



InI Africans have been active in the liberation struggle to free Africans of all mental, spiritual and
physical slavery so that we can unite Africa and once again free our land and heal the nations.
InI find ourselves in a southern part of Africa in a place called Cape of Good Hope, named by
foreigners who came to invade and steal more than what we might think we know!  It's origins of
humanity has been dated 2,5 to 3 million years ago which is the beginnings of the early stone age.
The people who lived here were called 'KhoiKhoi' (men of men).  The Khoi people just like all other
indigenous peoples or tribes in Africa have directly been related to the use of dagga as a daily part of
their daily life and grew in abundance throughout the land in lush pastures, it was further said that
'fynbos' (the finest bush) grew in the southern Cape.  InI people can clearly imagine what those first
sailors thought when they saw how green and fresh it was.  The people they socalled discovered, treated
them like kings and others saw what there future has install for us.  Since that first encounters, our
people have been made slaves, for the system, turned into alcoholics, abuse medicinal drugs legally and
the majority of them are addicted to cigarettes and what's worse there's no more lush pastures, in
exchange we find our selfs in a position that the land has become addicted to their chemicals which is
slowly decaying the earth.  Rasta claim their indigenous rights through there levity in African affairs.

Therefore InI Khoi are truly indigenous people of this land, if so why have we been classed as criminals
not because we are criminals but because of a unjustified and unconstitutionally based law which
prohibits InI from using and researching the healing of the nation (Ganja, Cannabis Sativa, Hemp,
Dagga, Marijuana).
Ever since InI come through the fire of Rastafari InI have been peaceful, non violent, non political and
live a vital life in accordance of InI Khoi-Khoi ancestors.

2) Rasta status in South Africa.

InI Brethren and sistren have been doing grassroots works in all sorts of ways of implementing
education and guidance in African affairs.
InI have been implementing Rastafari to Africans through Marcus Garvey, Reggae and Haile Selassie I
and even Nelson Mandela in which to concur the babylon system which keeps us enslaved.
All Rasta people today represent the O.A.U. as Haile Selassie I was founder of it and the reason for it
not working is because the O.A.U. today does not recognized H.I.M.

3) What is needed for representation.

It was suggested that a Rasta delegation must be formed to deal with InI basic principles of Rastafari
and especially for us to deal with the very critical situation of Ganja's indigenous right and power to
heal in Africa.

4) Planning.

Through much trials and tribulations InI stand firm in the guidance of the most high and know he has planned every little
movement which makes us even more confidant in the battle of good over evil.
InI rallied ministers of the Government of National Unity, top law advisory houses, prominent African political parties.
InI research on Ganja in accordance to medical, economical, welfare and structured arguments relating to its innocents, have all
been found in the highest foreign and local research houses where it's fast becoming the norm!  InI are prepared to work with the
Government in helping on awareness campaigns to quicken the process so that Africa can forward.

5) Program of action.



Us Africans have been made criminals ever since the law on Ganja was introduced and since then Africans were marching,
protesting, even got brutalized and turned into slaves and criminals in the cells that they where thrown into. Brethren all over
South Africa through guidance sent submissions to the constitutional assembly and have always been negotiation with
Governments and various houses.

The houses we have rallied are,
- Constitutional Court
- Truth Commission
- Justice Department
- Correctional Services
- Traditional Healers
- Council of Churches
- Health and Welfare
- Arts and Culture
- Science and Technology
- R.D.P.
- Wildlife societies
- Environmental departments
- Media

6) Goal!

Recognition for these things and what the are.
InI have only the healing to offer the nations and seek not exploitation of Jah, Land and Goverment. All Africans should once
again stand firm against and above any foreign intruders coming with intentions to exploit control.

[Editor’s note: Various extracts from books and articles were included in the submission.
These have not been scanned into the database due to poor print quality.  The full submission
may be accessed from the Constitutional Assembly’s Resource Centre at Regis House,
Adderley Street, Cape Town.]



15 April 1995

RE: CAPITAL PUNISHMENT

Despite the fact that such a large proportion of South Africans hold to the Christian Faith, Biblical norms and values in our
society are continually being undermined and ignored.

After the first murder in the Bible, God said that Abel's blood was crying out from the earth, eventually man’s wickedness
resulted in God destroying all mankind except for Noah and his family.  God then made an EVERLASTING COVENANT
with Noah {Genesis 9 v 8} stating that if a man took someone's life then his life was to be taken.  This was not part of the
Mosaic Law, where the Death Penalty was imposed for adultery and other sins. {Genesis 3 v 25) tells us that we are no longer
under the law, that is why Jesus did not condone the stoning of the adulterous woman in {John 8 v 7}.

The Death Penalty for the murderer however still stands and in fact in (Isaiah 24 v 5-6} God's judgement is prophesied against
those nations that have broken the EVERLASTING COVENANT.  I appeal to you to lift the Moratorium on the Death
Penalty and reinstate CAPITAL PUNISHMENT.

I have been told that all eleven Judges in the Constitutional court are Free Masons.  If this statement is true, what has
happened to equal and balanced representation.

PASTOR KW PAYNTER

      (submitted with article from the Sunday Times,  “A country of criminals” 6 November 1994
- also a letter from Pastor KW Paynter giving a list of all the supermarkets, cafe’s and stores which sell or do not sell
pornography, requesting the denomination of the church to whome the letter is sent, to  write to the OK Bazaar and CNA
to stop selling pornography.)



The Order Of The Faith Alliance
18 April 1995

During the General Meeting for 1995 held earlier this month, the executive council of our
organization, has decided to take measures in trying to ease the burden that a large number of our
members bear.  I was elected by this council to bring the following to your attention.  The General
assembly of the Order of the Faith Alliance voted 30 for and 5 against praying for Gay and Lesbian
rights- And it would be appreciated if you would be able to lay the next issues on the table during
the meeting of the Constitutional Assembly.

1) Gay marriages must be legalized.  In the past Gay people were not allowed to have their
“spouses” registered as dependants.  This kept them from many advantages, such as certain
fringe benefits that certain employers have for employees and their dependants.  Many
medical aids won't let gay people register their "spouses” as dependants.  This means that
these families had to pay for two medical schemes.  The list of examples is endless.

2) Gay people and single people must be allowed to adopt children.  There are so many
homeless children that deserves the love and happiness that these people can give.  Due to
previous prejudice, it was up to now not allowed for these people to adopt children.  The
advantages of rectifying this mistake of the past can't be measured in terms of money, but it
will sure help cut on state expenditure if there are less children centres and homes to
maintain.

If there are any uncertainty in regard to the above said issues, you are welcome to contact me at the
address as indicated above.

Be assure of our support and prayers while we all build a wonderful new country.

W. A. THORPE
President



REDEMPTION CENTRE

12 April 1995

We are thankful for the privilege granted to us in that we have been afforded an opportunity to
submit inputs regarding our Constitution.

I list the following points for consideration by your committees:

1. Provincial Boundaries

The Western Cape Boundary should be extended to include Port Nolloth with a line coming
down from the Eastern border of Namibia to meet the present proposed borders of the
Western Cape at a convenient place.

A tenth province should also be created in the Old Cape Province.  This would deal with the
problem of communities in the lower part of the present proposed Northern Cape Province
having to look up to off Kimberly as their capital.  A convenient capital can be found near
the centre of this tenth province This province could encompass the following town areas.

1. Carnavan
2. De Aar
3. Victoria West
4. Colesburg
5.         Prieska

The economic difficulties of this tenth province could be overcome.  It is not impossible.
The richer areas are subsidizing this area, anyway.

2. Traditional Law and Custom



This can be included now but the day must come for all this to be removed if South Africa
is to become a true progressive nation.  Sheer numbers and urbanization will change this
situation.  House of traditional leaders will fall away in years to come.

3. Rights of Victims

A greater emphasis should be put on ensuring the rights of victims to ensure that the law
does not effectively protect criminals at the expense of law abiding citizens.

4. Sexual Preference

This phrase should be removed from the constitution because it gives undue privileges to
homosexuals.  Minority rights are covered in the constitution. The same argument, for
special minority protection, can and has been made by apartheid proponents in the past.

5. Constitutional Court

Where does the voice of the people come in when interpretations of the constitutional court
are in conflict with the view of the majority of the nation.  Surely the people, as a jury, can
have the privilege of exercising their democratic right on matters such as abortion when it is
clear that modern liberal thought on this matter is on going to result in the face of society as
we know it being changed by a minority.

6. Volksstaat

This cannot work.

7. Provinces - own constitution

There must be strong central government.

8. Abortion

A referendum must be held on this.



9. Constituency based.

Yes - representation in National Provincial and local governments must be constituency
based.

Pastor G.J. Ryland
Senior Overseer



MOREGLOED BAPTIST CHURCH

11 MARCH, 1995

In Ezekiel 3:17-19 the Word of God gives us a solemn warning that the Church should be a
Watchman and warn people (and Governments) of coming disasters.  It reads: “Son of man, I have
made you a watchman for the house of Israel; therefore hear a word from My mouth, and give
them warning from Me: When I say to the wicked, 'You shall surely die,' and you give him no
warning, nor speak to warn the wicked from his wicked way, to save his life, that same wicked
[man] shall die in his iniquity; but his blood I will require at your hand.  Yet, if you warn the
wicked, and he does not turn from his wickedness, nor from his wicked way, he shall die in his
iniquity; but you have delivered your soul".

 2 Cor 5: 11 also reminds us "Knowing, therefore, the terror of the Lord, we persuade men; but we
are well known to God, and I also trust are well known in your consciences.  "

We wish to request that the persons involved in the drafting of the final Constitution for our
country will ensure that the following freedoms and rights be enshrined therein: -

THE RIGHT OF CHRISTIANS TO SHARE THEIR FAITH WITH OTHERS

The right of Christians (representing 78% of the people of the Republic of South Africa) to obey
the Great Commission of the Lord Jesus Christ as contained in Matthew 28:19 "Go ye therefore,
and teach all nations, baptising them in the name of the Father, and the Son, and of the Holy Ghost"
- according to their conscience and also their right to apply their faith in all spheres of life.

Ps 24:1 ”The earth [is] the Lord's, and all its fullness, The world and those who dwell therein.”.

Hos 4:6 “My people are destroyed for lack of knowledge.  Because you have rejected knowledge, I
also will reject you from being priest for Me; Because you have forgotten the law of your God, I
also will forget your children.”.

THE RIGHT OF PARENTS TO DISCIPLINE THEIR OWN CHILDREN AND TO HAVE
A SAY IN THEIR EDUCATION.

The right of parents to enjoy and exercise control over their children, to educate them , to have a
say as to which subjects they will study and to discipline them in love as is indicated in the
following passages of scripture:

Psalm 127:3 "Lo children are a heritage of the Lord: and the fruit of the womb is His reward."

Ephesians 6:1-3 "Children, obey your parents in the Lord: for this is right.  Honour thy father and
thy mother which is the first commandment with a promise: that it may be well with thee, and that
thou mayest live long on the earth."



Proverbs 13:24 "He that spareth his rod hateth his son, but he that loveth him chasteneth him
betimes.  "

Proverbs 22:6 "Train up a child in the way that he should go, and when he is old he will not depart
from it."

Isaiah 28:9 "Whom shall he teach knowledge and whom shall he make to understand doctrine, them
that are weaned from the milk and drawn from the breasts" This emphasises the importance of
children being taught the right things at a very young age.

Proverbs 29:15 "The rod and reproof give wisdom, but a child left to himself bringeth his mother to
shame."

Deut 6:6 -7 “And these words which I command you today shall be in your heart.  You shall teach
them diligently to your children, and shall talk of them when you sit in your house, when you walk
by the way, when you lie down, and when you rise up.”

Deut 31.12 "Gather the people together, men and women and little ones, and the stranger who [is]
within your gates, that they may hear and that they may learn to fear the Lord your God and
carefully observe all the words of this law, and [that] their children, who have not known it, may
hear and learn to fear the Lord your God as long as you live in the land which you cross the Jordan
to possess."

Psalm 78:6 -8 “That the generation to come might know [them], The children [who] would be
born, [That] they may arise and declare [them] to their children, That they may set their hope in
God, And not forget the works of God, But keep His commandments, And may not be like their
fathers, A stubborn and rebellious generation, A generation [that] did not set its heart aright, And
whose spirit was not faithful to God.”

THE RIGHT AND DUTY OF PARENTS TO PROTECT THEIR CHILDREN FROM
PORNOGRAPHY, VIOLENCE, BLASPHEMY, IMMORALITY AND NUDITY ON OUR
TV SCREENS AND IN OUR BOOKSHOPS

Pornographic literature is a direct infringement of Womens’ Rights as it debases them as sex
objects.  I respect other people's freedom of expression, as long as it does not violate my own
family's freedoms and rights.

2 Peter 2:8- 1 0 (for that righteous man, dwelling among them, tormented [his] righteous soul from
day to day by seeing and hearing [their] lawless deeds) [then] the Lord knows how to deliver the
godly out of temptations and to reserve the unjust under punishment for the day of judgement, and
especially those who walk according to the flesh in the lust of uncleanness and despise authority. -
This means that what we see and hear might well affect our behaviour.



 Psalm 101:3-4 “I will set nothing wicked before my eyes; I hate the work of those who fall away;
It shall not cling to me.  A perverse heart shall depart from me; I will not know wickedness.”

Phil 4:8 “Finally, brethren, whatever things are true, whatever things [are] noble, whatever things
[are] just, whatever things [are] pure, whatever things [are] lovely, whatever things [are] of good
report, if [there] [is] any virtue and if [there] [is] anything praiseworthy--meditate on these things.”

Job 3 1:1 “I have made a covenant with my eyes; Why then should I look upon a young woman?”

Matt 5:28 "But I say to you that whoever looks at a woman to lust for her has already committed
adultery with her in his heart".

HOMOSEXUALITY

Homosexuality is widely condemned in the scripture because:
a) It destroys the home and family life
b) It greatly increases the risk of disease (e.g. Aids)
c) It incurs the wrath of God because it is contrary to the natural order of things

ordained by God (Jude 7 As Sodom and Gomorrah, and the cities around them in a
sinful manner to these, having given themselves over to sexual immorality and
gone after strange flesh, are set forth as an example, suffering the vengeance of
eternal fire. The strange flesh refers to homosexuality, bestiality etc.)

Rom 1:24-32  “Therefore God also gave them up to uncleanness, in the lusts of their hearts, to
dishonour their bodies among themselves, who exchanged the truth of God for the lie, and
worshipped and served the creature rather than the Creator, who is blessed forever.  Amen.  For
this reason God gave them up to vile passions.  For even their women exchanged the natural use
for what is against nature.  Likewise also the men, leaving the natural use of the woman, burned in
their lust for one another, men with men committing what is shameful, and receiving in themselves
the penalty of their error which was due.  And even as they did not like to retain God in [their]
knowledge, God gave them over to a debased mind, to do those things which are not fitting; being
filled with all unrighteousness, sexual immorality, wickedness, covetousness, maliciousness; full of
envy, murder, strife, deceit, evil-mindedness; [they] [are] whispers, backbiters, haters of God,
violent, proud, boasters, inventors of evil things, disobedient to parents, undiscerning,
untrustworthy, unloving, unforgiving, unmerciful; who, knowing the righteous judgment of God,
that those who practice such things are deserving of death, not only do the same but also approve
of those who practice them”,

Lev 18:22 'You shall not lie with a male as with a woman.  It [is] an abomination,”

I Cor 6:9 -10 “Do you not know that the unrighteous will not inherit the kingdom of God?  Do not
be deceived.  Neither fornicators, nor idolaters, nor adulterers, nor homosexuals, nor sodomites,
nor thieves, nor covetous, nor drunkards, nor revilers, nor extortioners will inherit the kingdom of
God.”



PROSTITUTION

Marriage should remain the norm of the Society and we urge Parliament to discourage and even
outlaw all forms of prostitution because God condemns it in His Word.  Prostitution also increases
the risk of AIDS because we can monitor the prostitutes but not their clients.  We urge Parliament
to protect our citizens and our youth.

I Cor 7:2 “Nevertheless, because of sexual immorality, let each man have his own wife, and let each
woman have her own husband.”

Heb 13:4 “Marriage [is] honorable among all, and the bed undefiled; but fornicators and
adulterers God will judge.”

I Cor 6:9 ”Do you not know that the unrighteous will not inherit the kingdom of God?  Do not be
deceived.  Neither fornicators, nor idolaters, nor adulterers, nor homosexuals, nor sodomites, nor
thieves, nor covetous, nor drunkards, nor revilers, nor extortioners will inherit the kingdom of
God.”

Lev 19:29 'Do not prostitute your daughter, to cause her to be a harlot, lest the land fall into
harlotry, and the land become full of wickedness.  '

Rev 21:8 "But the cowardly, unbelieving, abominable, murderers, sexually immoral, sorcerers,
idolaters, and all liars shall have their part in the lake which burns with fire and  brimstone, which is
the second death." This means that our country should not legalise that which God has condemned,

THE RIGHT TO LIFE

The right of an unborn child to be protected from any harm or threats of harm, especially threats to
end his/her life.  To motivate this request we wish to point out that God places a high premium on a
pregnant woman.

I refer in this regard to Exodus 21:22-23 "If men fight and hurt a woman with child so that she
gives birth prematurely, yet no lasting harm follows, he shall surely be punished accordingly as the
woman's husband imposes on him and he shall pay as the judges determine.  But if any lasting harm
follows then thou shalt give life for life....”

Jer 1:5 "Before I formed you in the womb I knew you; Before you were born I sanctified you; I
ordained you a prophet to the nations".

Exodus 23:7 "Keep yourself far from a false matter; do not kill the innocent and righteous for I will
not justify the wicked.  " This means that we have no right to take the life of an unborn child or to
take the lives of good people.

Prov 31:8-9 “Open your mouth for the speechless, In the cause of all [who] [are] appointed to die.
Open your mouth, judge righteously, And plead the cause of the poor and needy.”



Although the rights of all upright and law abiding people i. e. men woman and children ought to be
enshrined in the constitution, such rights should not be upheld at the cost of those of others.  In
other words, the rights of all people should be balanced and weighed against each other and when
someone wrongs another by an intentional act, the guilty person should be penalised for his/her
action.

In Exodus 21:12 we find the following recorded: - "He who strikes a man so that he dies shall
surely be put to death" This means that the right to life must be a fundamental right and any person
who wilfully terminates the rights of another (by killing them) should lose his/her own life .

Deut 22: 25-29 “But if a man finds a betrothed young woman in the countryside, and the man
forces her and lies with her, then only the man who lay with her shall die.  "But you shall do
nothing to the young woman; [there] [is] in the young woman no sin [deserving] of death, for just
as when a man rises against his neighbour and kills him, even so [is] this matter.  "For he found her
in the countryside, [and] the betrothed young woman cried out, but [there] [was] no one to save
her.  " If a man finds a young woman [who] [is] a virgin, who is not betrothed, and he seizes her
and lies with her, and they are found out, "then the man who lay with her shall give to the young
woman's father fifty [shekels] of silver, and she shall be his wife because he has humbled her; he
shall not be permitted to divorce her all his days.  "

Exodus 21:16 " He who kidnaps a man and sells him or if he is found in his hand shall surely
be put to death" This means that a person who kidnaps another should face the death sentence.

Thus we request that the Death sentence should be obligatory in cases where one has been
convicted of murder, rape, kidnapping and robbery where firearms are used in the perpetration of
the crime - and the trial court has found no extenuating circumstances to be present at the time
when the crime was committed.

It will of course, be argued by those who are opposed to the death sentence being imposed that it
has not been proved that the death sentence is a deterrent in regard to the crimes for which it was
imposed in the past.  We wish, however, to point out that in the Readers Digest of March 1995 in
an article entitled "The Country that works perfectly" - mention is made of the fact that in
Singapore tough punishments are meted out for more serious crimes and we quote further from the
same article on page 45 of the magazine in question... "Travellers to Singapore are warned in bold
red print that trafficking in drugs is punishable by death.  As recently as this past September, a
Dutch man was hanged for attempting to smuggle heroin through Changi Airport.  Since 1975,
Singapore has hanged no fewer than 75 drug traffickers.  "

The same article then continues...... “Undeniably, such deterrents have helped give Singapore
perhaps the safest city streets on earth.  Muggings are unheard of and women can walk alone at any
hour.  Schools are models of order and discipline."

RIGHTS AND RESPONSIBILITIES



A person who has rights under the constitution also has responsibilities.

Thus the constitution should make the payment for services rendered by a municipality, legal
authority or other similar legal person at his/her expressed request, obligatory.  In other words the
constitution should protect an individual who pays his dues regularly from being required to
contribute towards the debts of those who refuse to pay their dues after receiving these services.

Exod 23:3 "You shall not show partiality to a poor man in his dispute.”

Rom 13:6-7 "For because of this you also pay taxes, for they are God's ministers attending
continually to this very thing.  Render therefore to all their due: taxes to whom taxes [are] [due],
customs to whom customs, fear to whom fear, honour to whom honour.”

A person who wilfully infringes the rights of others and who is serving a prison sentence should
forfeit the right to vote and participate in activities pertaining to the normal running of the society.

Matt 21.20 "Render therefore to Caesar the things that are Caesar's, and to God the things that are
God's."

THE RIGHT TO AN INDEPENDENT JUDICIARY

The judicial system must be above party politics and individuals must have access to it.  Such a
system should not be out of reach of the man in the street and readily available to every citizen,
whether he/she be rich or poor.  The judicial system must be based upon righteousness and fairness
according to the Word of God and take care to protect the rights of the homeless, the stranger, the
orphan and the widows.

Proverbs 14:3 4 "Righteousness exalts a nation, but sin is a reproach to any people."

Exodus 23:2 "You shall not follow a crowd to do evil; nor shall you testify in a dispute so as to
turn aside after many to pervert justice.”

Exodus23:3 "You shall not show partiality to a poor man in his dispute." Exodus 22-.22 " You
shall not afflict any widow or fatherless child"

Leviticus 20-22 "And you shall teach them the statutes and the laws, and show them the ways in
which they must walk and the work they must do.  Moreover you shall select from all the people
able men, such as fear God, men of truth, hating covetousness; and place [such] over them [to] [be]
rulers of thousands, rulers of hundreds, rulers of fifties, and rulers of tens." Exodus 23:8 "And you
shall take no bribe, for a bribe blinds the discerning and perverts the words of the righteous."

We would ask for the humane treatment of all prisoners.



We would ask for stricter laws for the granting of bail. (People who commit serious crimes and
murders should not be granted bail).

CONCLUSION

In conclusion we would like to state that God will honour the nation who obeys Him as is shown in
the following scripture:

Deut 28:1-2. ”Now it shall come to pass, if you diligently obey the voice of the Lord your God, to
observe carefully all His commandments which I command you today, that the Lord your God will
set you high above all nations of the earth.  And all these blessings shall come upon you and
overtake you because you obey the voice of the Lord your God.”

MEMBERS, ADHERENTS AND FRIENDS OF MOREGLOED BAPTIST CHURCH

(30 SIGNATURES)



GUBA HOEK SANCO BRANCH

REQUEST OF GUBA HOEK FOR INCORPORATION TO INDWE
DISTRICT

 I have been mandated by the residents of Guba Hoek to write this letter on their
behalf requesting for incorporation of their area to Indwe district.

Due to the following reasons:
(a) We leave our tax at Indwe.
(b) Educationally we depend at Indwe.
(c) On healthy services.
(d) Indwe is the nearest town to us.

Guba Hoek is an area which is on the north west of Guba farms.  It is registered
under Lady Frere district which is too far away from us, even to reach Lady Frere
on foot it can take some hours.

We hope that as soon as you receive this letter you will respond immediately

A. Makatesi
Secretary



Thu, 13 Jul. 1995

The South African Gunowners Association have sent a number of requests asking for an
appearance before Theme Committee 4. The issue of private firearm ownership is one in which we
have had a lot of experience and we would kindly request that this further request is directed to the
Chairperson of the above Committee.

I enclose for your attention a transcript of the last letter faxed to this Committee by the National
Chairman of SAGA, Mr Ian Lehr.

“ ....

Dear Sirs,

I refer to our submissions on the entrenchment of civilian firearm ownership rights and to our
request to appear before your Committee so that various aspects of our submissions can be
canvassed and basic principles established before drafting the actual clause we would like to see in
the Constitution.

What we seek is a Constitutional acknowledgement of the "right of the law-abiding citizen to own
and use firearms for legitimate purposes of sport, recreation and defence of person and property".

we also seek Constitutional limitation of the Government's power to infringe or curtail this right.

I hereby request a hearing and am available at your convenience.

Yours faithfully,

Ian Lehr

CHAIRMAN
SA Gunowners Association

If you would like to contact me, you are welcome to use this INTERNET address and I will
forward your response to Mr Lehr.

Trusting to hear from you soon,

Bob Nixon
Chairman - Transvaal Region
SA Gunowners Association



UNIVERSITY OF DURBAN-WESTVILLE

17 May 1995

APPOINTMENT OF ATTORNEY’S-GENERAL AND OTHER JUDICIAL OFFICIALS

LEGAL EDUCATION/LEGAL PROFESSION

1. Appointment of Attorney-General and other Judicial Officials:

* The time has arrived to restructure and rename the positions of Attorneys-General.  Historically,

these officer have been identified as, often, the willing appliances through which the 'legal'

machinery of the apartheid past functioned.  It would be difficult if not impossible to divorce the

office of Attorney-General from this perception.  The Attorney-General, in exercising the function

of the first Law Officer of the State or Province, must be seen as a respected and impartial officer.

The office needs rehabilitation in order to inculcate respectability in the eyes of the public.

* I would recommend that provision be made within the constitutional framework for the creation

of offices of a provincial and a national Director of Public Prosecutions.  These officers would be

responsible to the Minister of Justice provincially and nationally, in each respective case, with the

added responsibility of lodging annual reports and to appear before the individual parliaments to

answer questions on their reports.  The new title would be more descriptive and appropriate for the

work done by the Attorney-General as they presently exist.  The office would be depoliticised

through the change, in title as well as the responsibility to the Minister of Justice.

However the Constitution would need to enshrine the independence of the office of Director of

manner in which the incumbents function.  The appointment of such officers can be effected

through the Judicial Services Commission or some similar independent, but representative body. *

I would simultaneously advise the establishment of the post of Attorney-General within the

Cabinet of each province and the state.  This would effectively be a political office and would

discharge a role similar to that of the equivalent ministers in the United States, Australia and the



United Kingdom, to name a few examples.  This would also regularise what has hitherto been the

situation in terms of the belief that the office has been politically biased or influenced (prior to the

GNU coming into office).

* There should also be constitutional provisions for the selection of lawyers, academics as well,

for appointment to the staff of the Directorate of Public Prosecutions.  A wealth of talent is

otherwise being ignored.  A considerable degree of impartiality and expertise would be infused

into the Directorate thereby.  Public confidence would also be instilled in the sense that better

qualified and more experienced lawyers would be available to assist with complex cases as in

commercial frauds etc.  Private practitioners should also be briefed to handle matters for the

Directorate.

* Consideration should also be given to the appointment of Justices of the Peace to adjudicate in

minor criminal cases, after appropriate on going training, especially in the more remote areas

where accused would otherwise have to wait for circuit courts, should these exist, or remain in

custody.

* It is also apposite in this context to tackle the question of access to Justice.  Briefly, I would

advocate the appointment of paralegals, who, after appropriate training, should be permitted to

appear in the magistrate's court on behalf of unrepresented persons and be allowed to enter pleas in

mitigation, seek remands, make bail applications, etc.  Not to do so would result in the Bill of

Rights remaining only fine-sounding words on paper.

LEGAL EDUCATION/LEGAL PROFESSION

These matters may be better decided by way of amendments to the relevant statutes or the

introduction of fresh legislation.

* A standard law curriculum should be available at all the universities in South Africa.  There

should be a shorter period of study at the law schools such as, for instance a four year term, during

which there is greater practical exposure.

* The legal profession should no longer be artificially divided into the branches of attorneys and

advocates.  The profession should be fused.  The benefits to the public would be immense, to think

of the possibility of your local lawyer offering a 'one-stop service.'

* The various Bar Councils and Law Societies should be pushed in the direction of allowing the



public some representation on their bodies, to remove some of the mystique surrounding the legal

profession as well as to permit the public some tangible say in disciplinary matters where it seems

that the profession is all of the judge, jury and executioner.

* There is a pressing need for legislative steps to be taken to ensure minimum standards of

accountability in respect of Judicial behaviour.  The experiences of the public at the hands of

insensitive judges and magistrates are legion.  How does one complain about the conduct of a judge

who is boorish, arrogant or plainly hostile to the public?  The relevant judge-president may be

perceived as one of the 'old boy' network.  Public confidence in the judiciary, in my view, can only

be maintained and inculcated through a transparent process whereby judges are made accountable

for their conduct.  I do not here refer to Justifying their Judicial functions and decisions.  There

would usually be other appeal or review machinery that fulfils that task adequately.  What is

required is some form of disciplinary machinery.  The new constitution must cater for this.

I trust that you will accept these submissions in the spirit in which they are offered, that is to give

us all a Constitution that we can be proud of.

R B G CHOUDREE

HEAD: DEPT OF MERCANTILE LAW



MEMORANDUM

To: The General Council of the Bar

From:     Derek Mitchell SC

re: CONSTITUTIONAL ASSEMBLY SUB-THEME COMMITTEE 6.3 -

OMBUDSMAN

1. Pursuant to the request made by the General Council of the Bar to the Cape Bar, I was

asked to make submissions to the above Sub-theme Committee on behalf of the General

Council of the Bar.

2. In this I was assisted by two other members of the Cape Bar, Miss F Gordon-Turner and

Mr W Young.

3. We considered it appropriate to file written submissions dealing with the matters raised in

the questionnaire issued by the Sub-theme Committee and these written submissions were

filed with the Committee prior to our making oral submissions.

4. On 14 March 1995, the three of us appeared before the Sub-theme Committee and  were

afforded a period of one hour to make oral  submissions to the Committee.  We addressed

the Committee for approximately 30 minutes, expanding upon the written submission

made and explaining our point of view as set out therein.

5. For the remainder of the period, we were asked questions by various members of the Sub-

theme Committee relating to our perception of the function of the office of Ombudsman.

These questions dealt with the extent to which the existence of the office and its functions



and powers should be entrenched in the Constitution and the extent to which these matters

should be governed by subordinate legislation.  They further dealt quite extensively with

the question of whether the Ombudsman's sphere of influence should extend to the private

sector as well as the public sector and it was pointed out by certain of the members that, at

the lower end of the administrative scale particularly, there is a blurring between powers

of State and powers of semi-private regional bodies fulfilling administrative functions

similar to State organisations.  One of the members in particular was concerned with the

question of whether the Ombudsman should be empowered to investigate abuses of power

by tribal authorities.  We responded by maintaining the attitude that the Ombudsman

should not, generally speaking, be empowered to investigate matters falling within the

private sector but indicated that we felt that his powers could, if necessary legislatively, be

extended to matters falling within the ambit of tribal authorities which we considered

sufficiently analogous to other institutions of the State.

6. We were afforded a courteous hearing and the members of the Sub-theme Committee

appeared to be interested in the submissions made on behalf of the GCB.

7. I would wish to record my particular thanks to the two junior members of this Bar who

assisted me in preparing the submissions and attending at the hearing before the Sub-

theme Committee.

DEREK MITCHELL SC

CHAMBERS
CAPE TOWN
15th March 1995



EDUCATORS FOR LIFE

29 April 1995

Education and Secularism

This organisation is aware of the great danger which secularism holds for education.  Therefore we
are strongly opposed to any attempts to change our country into a secular state.

From an educational point of view the totality of man has always been reckoned with.  Therefore
sound education will never neglect the religious orientation of man.  Secularism denies this - with
very harmful. consequences.  We believe you are aware of the disaster which followed in U.S.
education after religious principles had been separated from state affairs.  We include a letter
written by a Swiss citizen to the Natal Witness after he had paid a visit to South Africa.

If the road to secularism is chosen in South Africa, talk about democracy will be nothing less than
laughable humbug.  The people who generally hold strong religious convictions will have to groan
under the dictatorship of a secular bureaucracy.  Moreover, our studying youth will have to live
with the unfortunate consequences of our foolish decisions-

Our urgent request is that you do everything within your power to combat secularism entering into
our country.

T Radebe (General Secretary)

Attached: article for Natal Witness 8 September 1993



THE SOUTH AFRICAN AGRICULTURAL UNION

MEMORANDUM SUBMITTED ON BEHALF OF THE AGRICULTURAL
UNION OF SOUTH AFRICA TO THE CONSTITUTIONAL ASSEMBLY OF
SOUTH AFRICA WITH REGARD TO PROPERTY RIGHTS

There is a general trend in the world today towards greater respect for human rights and the

promotion of the effective protection of those rights.  Property rights are part of those rights which

are considered to be fundamental rights which are protected in our Constitution.  The property

clause as embodied in section 28 of our Interim Constitution (act 200 of 1993) was the result of a

negotiated settlement.

Section 28 is part of the fundamental rights in Chapter 3 of our Constitution and provides as

follows:

(1) Every person shall have the right to acquire and hold rights in property and, to the extent 

that the nature of the rights permits, to dispose of such rights.

(2) No deprivation of any rights in property shall be permitted otherwise than in accordance 

with a law.

(3) Where any rights in property are expropriated pursuant to a law referred to in subsection

(2) such expropriation shall be permissible for public purposes only and shall be subject to 

the payment of agreed compensation or, failing agreement, to the payment of such 

compensation and within such period as may be determined by a court of law as just and 

equitable, taking into account all relevant factors, including, in the case of the determination

of compensation, the use to which the property is being put, the history           of its 

acquisition, its market value, the value of the investments in it by those affected and the 

interests of those affected.'



The property rights contained in section 28 form part of the Fundamental

Rights and in terms of section 71 (1) of our Constitution 'a New Constitutional text shall (a)

comply with the Constitutional Principles contained in Schedule 4; and (b) be passed by the

Constitutional Assembly in accordance with this Chapter." The relevant clause (ii) in Schedule 4

provides as follows:

'Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil

liberties, which shall be provided for and protected by entrenched and justiciable

provisions in the Constitution, which shall be drafted after having given due consideration

to inter alia the fundamental rights contained in Chapter 3 of this Constitution."

As Agricultural Union we are satisfied with the general wording of section 28 but we have a

problem with one of the factors which a court should take into account to determine the value of

any property rights.  The factor is underlined in section 28 and roads as follows: 'the history of the

acquisition".  The Chief Justice on behalf of the Judiciary of South Africa criticised this factor as

follows:

a) But how does one calculate, in terms of monetary cornpensation, the history of the

acquisition of the property?  How does one calculate, in terms of money, the interests

of those affected?

b) In any event, what is meant by the history of its acquisition?  Is it intended that one

should have regard to all previous transactions relating to the acquisition of the

property or the history of the legal regimes under which the property was acquired?  If

either of the two was intended, what is the relevance of that history - and how can it

affect the present market value?'

This criticism coming from the Chief Justice after consultation with all the judges of the Supreme

Court should be seriously considered by the Constituent Assembly.  It may have had some



justification in the fight of the provisions in sections 121, 122 and 123 of our Constitution and the

Restitution of Land Rights Act 22 of 1994

(Restitution Act).

Once the process envisaged in the Restitution Act is completed there is no need to take 'the history

of its acquisition' into account in determining the value of any property.  These words should be

deleted in the final Constitution of our Country.  It will only complicate and protract cases

involving the expropriation of property.  It is irrelevant and cannot serve any purpose whatsoever

after completion of the process in terms of the Restitution Act.  It will only create uncertainty by

property owners and turn away investors.

The admitted need to rectify past wrongs and to address the existing imbalances are of paramount

importance but it should be done in a way without jeopardising the protection of private ownership.

It should be remembered that South Africa is only 5% of the whole of Africa (including Egypt) but

provides 35% of all the marketable agricultural products produced in Africa.  Although the direct

contribution of agriculture to the gross domestic product (GDP) was only 4,2% in 1993 it provides

employment to approximately 1,2 million workers (that is 14% of the economical active

population).  Agriculture also provides a livelihood to approximately 6 million people representing

1 6% of the total population of the Republic.

These achievements are the result of a free enterprise system and the fact that property rights are

protected.

Although the Constituent Assembly may be tempted to do away with any protection of property to

enable a future government to deal with its urgent task of social and economic reform, it will be,

however, disastrous to do away with the protection of private property.  It is opposite to refer to



the remarks of eminent persons in the business and legal sector and to other Constitutions to prove

our point.

The honourable Judge Sydney Kentridge said the following in his lecture to the Freedom Charter of

the United Kingdom:

'The clauses about nationalisation should certainly be taken seriously.  A writer who does not

speak for the African National Congress but who, I believe, shares a lot of its thinking, has

recently written in favour of a bill of rights in a democratic (i.e. in his terms a black ruled)

South African state.  But this is what he had to say about the right of property:

“What would be quite inappropriate for a bill of rights (in South Africa) would be a property

clause which had the effect of ensuring that 87% of land and 95% of the productive capacity of

the country continued to remain in the hands of the white minority.  It is one thing to have a

guaranteed right to personal property....... It is quite another to say that one should have a

constitutional right to own a gold mine or a farm of 1 000 000 hectares'.

I suspect that a black government of South Africa is likely to think very much on those lines

although it may be influenced by the examples of Zimbabwe and Mozambique which have shown

that even governments with strong socialist pretensions are compelled in the event to recognise the

value of private enterprise and to seek Western aid and investment.”

Mr Gavin W H Relly, then Chairman of the Anglo American Corporation said the following in his

contribution to the South African Law Commission:

"I do not believe that any Bill of Rights will serve any important long-term purpose unless

adequate guarantees of the right to acquire, own and dispose of property.  While this will

certainly be represented by Marxists as an attempt to perpetuate the status quo, it is nothing of

the kind since it must simultaneously with creating protection for existing property, remove the



onerous restrictions on the right of Black people to own property.  It should be noted that

notwithstanding the traditional socialist arguments to the contrary, the institution of private

property is important for the freedom and prosperity not only of those who own property but

also for those who do not own it.  One of the most serious derogations from the freedom of

Black people in the past has been that they were deprived of any alternative to seeking

accommodation from a public authority with a total monopoly of the provision of housing.  A

propertyless individual faced with a number of landlords competing for his tenancy is freer and

likely to be materially better off than if he is faced by a monopolistic public authority.

Similarly, if he is faced with a number of people competing for his labour he is freer and likely

to be better paid than if he is faced by a single monopolistic employer, Only the institution of

private property can guarantee these rights to thepropertyless individual."

We submitted that section 28 of our Constitution subject to the deletion of the words 'the history of

the acquisition" in subsection 3 is in line with the provisions in section 17 of the Law of the United

Nations:

(1) Everyone has the right to own property alone as well as in association with others.

(2) No one shall be arbitrarily deprived of his property.'

Section 28 is also in line with the Constitution of the United States which provides in Section 21

the following:

1. Everyone has the right to the use and enjoyment of his property.  The law may

subordinate such use and enjoyment to the interest of society.



2 . No one shall be deprived of his property except upon payment of just compensation,

for reasons of public utility or social interest, and in the cases and according to the

forms established by law.

3. Usury and other forms of exploitation of man by man shall be prohibited by law.”

The provisions in section 28 are also in line with the reasoning of the Islamic Council of South

Africa.  In its contribution to Law Commission the following was said:

“Islam recognizes the individual's right to own property alone as well as in association

with others, and accords its full protection.  The legal right of ownership and the moral

obligation of beneficient use and disposal have been co-ordinated and adjusted.  No

arbitrary seizure of property is permissible.  The right to receive adequate compensation

for property acquired by the State or a public authority for a public purpose has always

been given effect to.'

The Chamber of Commerce said the following in its contribution to the Law Commission:

'The recognition of personal property rights is also regarded by philosophers of civilization as an

essential element of personal freedom in general.  The famous anthropologist Malinowski, main-

tained that "the roots of property as a legal principle which determines the physical relationships

between man and his environmental setting, natural and artificial, are the very prerequisites of any

ordered action in the cultural sense" (Malinowski, 1944. p. 132-3 as quoted by Hayek, 1972,

p.140).

The important idea in this connection is not that every single, competent member of society must

own property to support the principle of freedom.  Hayek shows that what is important is that

everyone has a right to own property and that the ownership of property is sufficiently dispersed to

ensure that "the individual is not dependent upon particular persons to trade or to seek

employment.  Freedom requires a competitive situation".

After a thorough study of a number of Constitutions the Law Commission (Project



58) comes to the following conclusion:

"Uit 'n totaal van 129 menseregte-aktes erken slegs 22 nie private eiendom nie.  Selfs in sosialistiese

lande word die reg erken, dog soms beperk.'

The Commission recommended that private property should be protected.

In a number of Constitutions in Africa, Europe and other countries even in Namibia, property rights

are protected and private ownership is guaranteed.

Finally it is submitted that any new enactment in the New Constitution which

substantially amends section 28 of our present Constitution will be in our view indeed nut] and

void and will have no legal effect or force because it would be against the spirit In clause 11 of

the Constitutional Principle in Schedule 4 of our Constitution.

Secondly, it would be a breach of the following undertaking given by President Mandela to the

South African Agricultural Union.

'The general approach of the ANC is that a new South Africa cannot be built without the co-

operation of all the groups.  Farmers must continue serving the community by production of

agricultural products.  There should be no element of insecurity among farmers.  The country

needs the knowledge of whites to build the country.  Expertise should not be withheld for

reasons of insecurity.  Any landowner who bought his land legitimately has a right to

protection.  The constitution provides for that protection and no sensible government can

deprive people of property obtained legally".



It should be remembered that our Country has survived its transition largely because its people

trust President Mandela.

In our view the gist of section 28 of our present Constitution subject to the small proposed

amendment of sub section 3 should be maintained in the New Constitution otherwise this

country will be in turmoil and chaos and will drive away tourists, investors and skilled citizens

and all the dreams of development and prosperity will be turned to dust.

JUDGE M D J STEENKAMP

CHAIRMAN: LAND POLICY COMMMEE OF THE AA

8 March 1995



8 March 1995

THE NORTHERN AMANDEBELE NATIONAL ORGANISATION PROPOSAL TO THEME
COMMITTEE ONE OF THE CONSTITUENT ASSEMBLY RESPONSIBLE FOR INTER ALIA,
OFFICIAL LANGUAGES

We believe that the language problem in South Africa should not be seen in isolation to the socio-political
situation in these country.  Hence the present language policy in our view, still suffers form the hangovers of
the Apartheid policy.  Languages recognised in chapter three of our interim constitution are bedded on the
premise that, only languages which were recognised by the previous government are being given official
status.  While the constitution does recognised that other languages do exist and methods should be found to
uplift them, we believe that there is a language with ranks in the same par to the eleven languages recognised
by the constitution.  There. is a lot of anthropological evidence to support this.  However, we foll that the
question of languages in the constitution should be addressed in a uniform way hence we made the proposal
contained in this document.

NATIONAL LEVEL

It is our view that except in case of English and to a certain extent Afrikaans, no other language in this
country is being spoken in all provinces.  Therefore, one has to ask what criteria was used to give official
recognition to the eleven languages enshrined in the present constitution,

From our point it would appear that the following criteria was used:
1. Number of people using the language (numerative factor);
2. Languages recognised by the previous government through the homeland system and

otherwise, were mainly recognised as official language.

Of the above two points the second One seems not to be met by Northern Ndebele.

The reason is obvious, When the Kwa-Ndebele Independent Act of 1971 was passed the
Northern Ndebeles vehemently objected to it as it fostered to divide the African people and its
aim was to consolidate discrimination and racial oppression.  The Northern Ndebeles has since
resisted that that to,2 point that the National Pal Party suppressed and refused to recognise
Northern Ndebele.  Most Of Most of our ladders detained.  Our Kings and Chiefs disposed,  we
therefor believe that any language policy should make sure that.,  Future Government do not
abuse it to suppress dissent.

It set Properly structured guidelines for language recognition which any group could use
to demand recognition.

We therefor propose that language Policy should be based on the following test:
I IS the language by and large being spoken by a significant number of people in any Part of

the country?
2. IS there any Anthropological evidence that the language indeed exist
3. What role is the recognition of that particular in advancing democracy.



4. The Socio-Linguistic criteria (ic. does the proposed language. have a developed Grammar
of its own?)?

For the proper valuation of the test above we support the present constitution in as far as the
establishing of the Pan South African Board is concerned.
Groups should be allowed to make presentation to the Pan South African Board for any language
proposal.  Using the criteria mooted out above with the help of Linguists the Board should be
given the power to make ruling and recombed recognition to Parliament.  Parliament should
inturn be bound by that ruling.
Secondly, resources should be made available for people who proposes that their language be
recognised in that a linguistic consultant should be made available to assist them in drafting the
application, at the state expense,

We believe that the above policy will make sure that languages such as Northern Ndebele will not
suffer the same fate as it did under the National Party Government.
PROVINCIAL LEVEL

Recognition at provincial level, we believe, is more crucial and important that at
National level in that, it is where delivery of service is mostly happening.

I The importance of language recognition at this level can not be over emphasised.. It Is
Important because recognition will result in:
A). The group speaking the said language will have a right to that demanding it be

taught in schools;
B). It would facilitate the broadcasting of the language in State media
C). A member could demand any official communique be Address in that language.

We propose that since the Pan South African Board has not yet been established language

Policies presently adopted be regarded as intern until the same is established,

We therefor make the, following proposals:

I . Diversity of the people in the province should be investigated, to ensure that all languages are
are catered for,

2. Costs involved in implementary language policy should also be investigated.

Hence, we believe that every Province should adopt a language policy Which will be cost
effective, but at the same time surviving its community efficiently, effective and satisfactorily.

We, the Northem Ndebeles believe, that in a democratic: society like us, it is the Procedure
which is followed to formulate policy which determines whether such policy has been
democratically arrived at or not.  Every facet of our community should feel to be part of the
process.  Hence we put the above suggestion forward.
Language issue is not only a political issue but it is emotional as well.  We, the Northern
Ndebeles know this better.  Our brutalization under the National Party Government has taught



us that unless language recognition and methods of its determination is enshrined in the
constitution, problems would be insurmountable.
PS. We would like to take this opportunity to thank the Constituent Assembly for the good

work dust is being done.  Viva Democracy,

PS. The present constitutional position on language is that IsiNdebeJe is recognised as one of
the official languages.  It is not clear from the ordinary reading which Ndebele is being
talk about.

In South Africa there are, two groups of Ndebele speaking people ic. the Northem Ndebele (of
which we represent) and the Southern Ndebele (of which the previous Ndebele Government was
a party).
It would appear that the IsiNdebele the constitution is talking about is the Southern Ndebele of
which JAMES MAHLANGU (MP) was the Chief Minister, as his former Government was part
of the constitutional Talk which took place.
Our Organisation has made various attempts to he party to the Constitutional Talks at Kempton
Park to no avail that is why we believe that the Constituent Assembly is an important forum for
us to make our proposal.

PS. The Northern Ndebele National Organisation, believes in non-sexism democracy, non
racialism and we subscribe fully to the democratic principles enshrined in the interim
Constitution.

W L MOLOMO
Chairperson



SUBMISSION BY THE CHILD HEALTH UNIT, UNIVERSITY OF CAPE TOWN, TO
THEME COMMITTEE 4 OF THE CONSTITUTIONAL ASSEMBLY

Children's flexible claim on Constitutional rights, in accordance with their
evolved capacities

Recommendation

We recommend that the article of the new Constitution which addresses the rights of children
(currently Section 30 of the Interim Constitution) should clarify the special and complex status of
children, recognising both parents' (and other adults') limited rights to control them and children's
own rights as individuals under the Constitution.  We therefore propose that the section relating to
children should include provisions along the following lines:

“(1) Parents, legal guardians and other persons with lawful charge or care of children shall have the
right to direct children's upbringing in a manner consistent with-

(a) the principles of this Constitution,
(b) the welfare of the child in question and
(c) his or her evolving capacities.

(2) Subsection (1) shall not preclude the right of every child to exercise on his or her own
behalf the rights set out in this Chapter, such exercise being consistent with the child's capacities
and in accordance with the law."

Why the recommended provision is necessary

The fundamental rights and liberties provided in Chapter 3 of the Interim Constitution are secured
either for 'every person' or, in the case of right of entry and political organisation, 'every citizen'.
Both of these terms undoubtedly include children section 6 concerning the franchise expressly
excludes under-18 year-olds, but otherwise there are no provisos to exempt children from
constitutional rights and section 8 specifically protects against unfair discrimination on the ground
of age.



However children are not in reality able to claim a number of the constitutional rights set out in
Chapter 3. For example children are compelled to attend school, which contradicts the right of
'freedom of the person' in section 11, and children do not have a right to 'freely engage in economic
activity' under section 26 in that their rights to work are limited and they cannot enter into many
commercial contracts.  It could also be said that parental care of younger children very frequently
breaches rights to privacy, human dignity, freedom of movement, to choose place of residence and
so forth in order to secure their children's safety, welfare and proper development .

These infringements of children's constitutional rights are for the most part necessary and desirable,
Nonetheless there are some rights in Chapter 3 which children should possess absolutely (for
example the right to life, the right to a non-detrimental environment, the right of access to court
and so forth), and - more complicatedly there are other rights which some but not all children
should be entitled to claim.

For example section 14 of the Interim Constitution provides children with 'the right to freedom of
conscience, religion, thought, belief and opinion'.  South African law firmly protects parents' rights
to bring children up in the parents' own religion and undoubtedly the Constitutional Court would
uphold such a right.  It is also a central doctrinal principle of many religions practised in South
Africa today, Nonetheless most children are sufficiently mature before they reach 18 to make up
their own minds about their religious beliefs - and should have their right to do so protected under
the constitution.

Another example of the evolving rights of children can be found in their rights to control their
medical treatment.  Babies and younger children must rely on their parents to give informed consent
to medical treatment - treatment which, without such consent, would constitute an invasion of their
right to security of the person under section 11. However older children have often acquired the
capacity to make such decisions themselves.  For example it is repugnant to envisage a girl being
forced by her parents against her consent either to have an abortion or to have a baby.  Similar
considerations relate to access to information under section 23 - older children should undoubtedly
be entitled to see or learn of information which relates to themselves, but younger children must
rely on their parents to exercise this right on their behalf.

Complications can also arise where the constitutional rights of children conflict with the duties of
adults looking after them.  For example sections 15,16 and 17 concerning freedoms of expression,
demonstration and association could - and in South Africa's recent past notably did - conflict with
school teachers' duties to educate and maintain good order within schools.  Clearly children's right
to express political opinions or form associations cannot be permitted to disrupt their or others'
education, but on the other hand they should be entitled to express their constitutional rights in a
nondisruptive manner within schools (In the United States the Supreme Court case Tinker v Des



Moines Independent Community School District in 1969, concerning school pupils' rights to wear
black armbands protesting against the Vietnam war, ruled in support of the pupils that:
'Constitutional rights do not stop at the school gates'.  However this support of pupils'
constitutional rights within the United States has since been diminished by other, more
conservative, rulings).

As it stands the Interim Constitution gives no recognition of the ambiguities relating to children.
This is not a matter which can be left to the Constitutional Court to sort out.  Children should have
unambiguous constitutional safeguards - as unenfranchised citizens and among the most vulnerable
members of society they are entitled to rely on the Constitution to protect their rights, not on the
variable views of the judiciary.

Children are dependent on parents and others for their welfare, but they are not the possessions of
their parents; children must go to school but in doing so they must not surrender their rights as
citizens.  They cannot claim all constitutional rights from the moment of birth but they must be able
to claim these rights when they can demonstrate they are sufficiently mature to do so, Having as it
were to 'earn' rights by showing they are competent to exercise them is arguably the price children
pay for the special benefits and protections they are given.

Observations on our recommendation

It would not be feasible for each section within the Constitution to include details as to how
children can claim the particular rights addressed by the section, though - as the National Children's
Rights Committee has argued in its substantial submission - a number of amendments could be
made on behalf of children.

In some cases - for example relating to compulsory schooling or economic activity South African
national law can derogate from the Constitution on the grounds set out in section 33, namely that
the derogation is reasonable, justifiable in an open and democratic society, does not negate the
essential content of the right in question and is necessary.

In most circumstances, however, we argue that a section is needed which establishes the general
principle that children have the right to claim the protection of the Constitution on their own behalf
as well as through the medium of their parents.  The recommended wording proposed at the
beginning of this submission does of course beg questions - principally, who is going to determine



whether the child has the requisite capacities, and how?  These are matters which may have to be
sorted out under Parliamentary legislation or by the courts (Sections 22 and 24 of the Interim
Constitution would presumably entitle children to make an application to court if their
constitutional rights were challenged); but - as with many children's issues - they are most likely to
be settled by the application of common-sense and negotiation.

Without a provision explicitly addressing children's special, flexible status as evolving individuals
with rights of their own we argue that the Constitution would remain flawed and dangerously
ambiguous.  The wording we propose is consistent with the UN Convention on the Rights of the
Child (see particularly Articles 5 and 12) and with the submission by the National Children's Rights
Committee.

Child Health Unit, April 1995



THE EVANGELICAL FELLOWSHIP OF SOUTH AFRICA

10 march 1995

Your office has twice acknowledged the submission made by our organisation on 11th January
1995. For this we are grateful.

The enclosed two-page submission is an amplification of the Original one with additional
paragraphs.  Please ensure that it is taken into account in the final Constitution.

I have just been alerted to the unconfirmed fact that submissions to the constitutional assembly
close today ... and that there are strong pressures to delete the phrase in humble submission to
Almighty God- from the Preamble.  There I earnestly and urgently ask you ....

1. To advise me of the actual deadline for submissions for consideration by the constitutional
Assembly.  We are receiving representations from our members, and this will be on the Agenda of
our Annual Conference next week.  We will want to continue feeding our concerns into the
process.

2. To resist with all the vigour at your command any attempts to water down the wording of
the Preamble.  Our first submission urged this. The second submission, herewith, amplifies this
further. but in view of the lobby seeking to remove these words, we must underline our requirement
that this phrase be retained by the following argument:

a. Reference to our "humble submission to Almighty God- is a necessary constitutional aid to
national humility.  Our research can document that humility in government results in national
prosperity and security; arrogance in government results in instability and eventual national decline.
[I have presented to all certain key leaders in all political parties our Seminar, in which these and
other important keys to national success are documented.  I am willing to share these insights with
you and others in the Constitutional process an well.]

b. To those who oppose such a statement on the grounds that "religion" has no part in a
secular state, we counter that it is impossible to adopt a religiously neutral position.  To include
reference to Almighty God is theistic.  To leave it out is nun-theistic.  Non-theism is just as
“religious” a position an theism. Better side with the majority of South Africans who are theist.

c. Further, the concept of a ‘secular state' is itself a religious concept.  Secularism is a
philosophy which partakes of most of the features of a religion.

d. In a world where moral values are sinking fast, it is essential that religious leaders be clearly
heard in articulating noble and uplifting ideals.  Awe of, fear of, and submission to a Transcendent
Deity has been an element in societies from earliest human history.



e. We could argue for a more overtly Christian expression in the Preamble, but we will not do
so because me believe that the Christian faith cannot he imposed on anyone.  People respond to the
call of Jesus Christ willingly, out of faith and love for the One who died for their sins and rose again
to empower them with His new life.  A nation cannot be “Christianised”.  Further, it would unjust
to favour one religion over another in a multi-cultural/religious nation.  Each person must be equal
as citizens of one nation.

f. But we require the new constitution not be to ambiguous in any way, in declaring in the
Preamble that we are a nation in humble submission to Almighty God.  We will not tolerate any
lesser truth.

Hugh G Wetmore
General Secretary

THE EVANGELICAL SOCIETY OF SOUTH AFRICA PETITIONS THE CONSTITUTIONAL
ASSEMBLY

We require that the following Principles be considered seriously by the Constitutional Assembly,
and given effect in the new Constitution Of the Republic of South Africa:

1. Decentralised Power, As in any democracy it is essential that power be devolved to the
lowest level consistent with efficient government. Build in mechanisms to resist the tendency of
power to creep upwards into highly centralised government.  Constitutional Principle XXI tends to
favour national powers, and should be interpreted with utmost deference to subsections 6-8.
Wherever choices are made between Options, let this be the criterion for your  decision: Which
option will bring power closer  to the People.

2.  Recognition of higher power . The preamble  must retain the important words -in humble
submission to Almighty God-. The constitution retain the ending “Nkosi sikelela iAfrika!” Unless a
government recognizes its derived authority, it becomes arrogant.  Pride brings to ruin any
government - or person.

3.          Religious impartiality. In the interests Of Justice to citizens of  all faiths, and of none, it
in important that the state be officially impartial to all religions. Significant religious grouping
should he Entitled to representation on relevant state and parastatal boards.

4.          Sexual Orientation.  In the short time that the interim Constitution has been in force, we
are alarmed that the term “sexual orientation “ has been interpreted by the Gay community as
endorsement of homosexual practice-. a distinction must he made between "orientation" and
practice-. while we ought to love homosexual-orientated people and assist them in their transition
to heterosexual behaviour or abstinence, we must oppose homosexual behaviour as contrary to the



created order and against the moral teachings of most world religions. No-one judges the alcoholic,
the kleptomaniac,  the  psychopath because of his/her orientation, but society rightly judges the
practice and behaviour - the drunkenness, thieving and violence- as wrong. If you cannot find a way
to make this distinction then omit the   phrase -sexual orientation- This “right” creates more
problems for society than it solves- The present wording is totally unacceptable.

5. Freedom of religion.  The wording of the Fundamental Right to religion, belief and opinion
in Clause 14. (1) is good but could be much better.  The rights to propagate one’s religion, and to
convert or change one's religion, are not specifically safeguarded.  It is important to allow each
religion to be practiced and propagated freely, and not to discriminate against, or show favouritism
to, any religion.  The right to convert from one religion to another should be upheld.  Freedom of
Religion does not mean that any crimes that may be committed in The name of a religion are
exempt from prosecution by the State.  Also, consider the excellent wording of Article 18 the
Universal Declaration of Human Rights (United Nations).

6. Human dignity, freedom and security of person and freedom of expression. Build into
the Fundamental Rights a wording that will not allow the worthy "Freedom of Expression" Right to
militate against the Rights to 'Human Dignity' and the “Freedom and security of Persons”.  To be
specific: Do not allow pornography and violence to have free licence in society, because these insult
the dignity of persons (especially women and children) and are a proven factor in the alarming
increase of rape, wife-abuse, child-abuse and violent crime. [I recently attended an international
Conference on the subject of Pornography, and the evidence is overwhelming.  The link between
pornography and rape, women- and child-abuse is as convincing as the link between cigarette-
smoking and cancer).  The Government must protect the nation against moral pollution with as
much seriousness as it protects against environmental pollution, e.g. in the importation of toxic
waste.  We require that our Rights be entrenched in the Constitution in this regard.

7. The right to work. Amend section 26 for greater clarity: "Every person shall have the right
to work, to freely engage in economic activity and to pursue a legal livelihood anywhere in the
national territory”. Unemployment is the biggest economic problem in South Africa.  Job Creation
is a recognised national priority.  But it must be a legal livelihood - drug-dealing and car-thieving
won't do!

8.  Victim's Rights. We applaud section 25 on the Rights of Detained, arrested and accused
persons', especially in the light of past abuses.  Yet the constitution appears to be silent on the
rights of Victims of crime-.  we require that Victims’ rights be recognised, and that compensation
be awarded, without the need for costly civil litigation, when criminal guilt has been established by
the courts. it is unjust that (for example) the state receive revenue from a fine when the victim is
disabled or impoverished by the guilty person.  Surely the victim has the right to the fine-money
paid, as some form of compensation. [As in the came of the victims of Thor Chemicals mercury
poisoning.] This principle requires a major re-positioning of Criminal Law in South Africa.  A
Commission of enquiry ought to examine the implications, and draft legislation to implement it.  It



is the prior task of the Constitutional Assembly to lay the foundation by including a clause on
Victim's Rights.

9. The separation of powers. We strongly support constitutional principle 6 (Schedule 4) on
this matter.  We support the supremacy of the Constitution over Parliament, and the Constitutional
court having jurisdiction over legislation passed in Parliament.  However, the appointment of the
Judges of this court is open to partisan manipulation.  These men and women hold unusual power
in the land.  They are human and it is unlikely they will suppress their convictions on controversial
moral issues such as abortion, gay rights and the death penalty - even if convincing arguments are
adduced.  A method of appointment must combine the wisdom of nomination by competent
authorities with election by democratic procedures that reflect the choice of the people.

10. The public service must be trimmed.  As much work as possible should be contracted to
private enterprise.  Entrepreneurship should be fostered.  Job creation is essential, but this should
be enabled in private sector, not the public sector.

11. Financial and fiscal commission.  Everything possible must be done to minimise the
temptation and possibility of corruption.  We require strong, stern steps to safeguard the nation
against such scandals.  External auditors should be empowered to do spot checks.  Accountability
is essential. Politicians and civil servants must know that, should an enquiry be instituted into their
affairs and/or conduct, they will be suspended until a court has determined their guilt or innocence.
It is essential that our leaders demonstrate transparent integrity and willing accountability, if they
wish to retain the confidence of the people.

12. What is legal must be morally right. Under the previous apartheid Constitution, there
were provisions which were constitutionally legal, but morally evil.  The new Constitution must
avoid this danger, for it brings the Law into disrepute.  There must be the greatest possible
congruence between what is constitutionally legal and what is morally right.  This principle must
filter everything that in done by the constitutional Assembly.  Where there is doubt, adopt the more
conservative ethical interpretation. Our President is on record as urging the religious leaders to
uphold morality in the nation.  The Evangelical Fellowship of South Africa stand ready to serve and
contribute to this end.



Edward P Cain (D.D.)
President of United Christian Action

3 March 1995

re Theme Committee 4; 4. Right to Life; 4.2 What About CAPITAL PUNISHMENT

I would be most grateful if you would bring the enclosed submission WHY WE SUPPORT
CAPITAL PUNISHMENT to the attention of the members of the Constitutional Assembly.

As you are undoubtedly aware, more than 70 percent of South Africans profess the Christian faith.
The teachings of Christianity are derived directly from the Holy Bible which, as the submission
indicates, clearly advocates the death penalty for murder.  We are therefore sure the democratically
elected members of the Constitutional Assembly will take the views of the Christian majority into
consideration in the writing of the new Constitution.

Of even greater importance is the fact that the Creator God exists.  He has given norms for the
good ordering of society.  To preserve the sanctity of human life, He has ordained the execution of
murderers, He is also the Supreme Judge of the universe, whose blessing rests on those societies
which obey Him and whose judgment falls on those who rebel against Him.

Do assure the members of the Constitutional Assembly of our prayers in their very responsible task.

With sincere Christian greetings.

Edward P Cain (D.D.)
President of United Christian Action

WHY WE SUPPORT CAPITAL
PUNISHMENT

1. INTRODUCTION

United Christian Action, through its member organisations, represents some 4.5 million
Christians.  However, we believe that in our support for the death penalty to be imposed for
premeditated murder, we express the feelings of the vast majority of Christians in South
Africa, regardless of their denomination or their race.  We maintain that capital punishment
is needed to restrain the wickedness that is latent in the human heart.  This in turn will make
a significant impact on the crime rate.



Although God created man in His own image and made him perfect, man rebelled against
God and fell into sin.  As a result, man has a bias toward sin.  Because this sin was allowed
to manifest itself freely, the wickedness of man was so great that "every intent of the
thoughts of his heart was only evil continually " and "the earth was filled with violence "
(Genesis 6 1, I 1 1 For this reason, God's judgment fell on the earth in the form of a great
flood.

After the flood waters subsided, God issued His first commandment for the good ordering
of society.  "Surely for your lifeblood I will demand a reckoning;from the hand of every
beast I will require it and from the hand of every man. From the hand of every man's brother
I will require the life of man.  "Whoever sheds man’s blood, by man his blood shall be shed;
for in the image of God, He made man" (Genesis 9:5-6).

In effect, God is saying that because man is made in His image, human life is precious.  It is
so precious that if a person is killed by an animal or by another person, that animal or
person must forfeit his own life.  To prevent wickedness and violence from again filling the
earth, God has placed on society the responsibility of restraining the evil in the human heart.
One of the means of restraining that sin, probably the most important means, is to execute
those who rob a human of his most precious possession, his life.

We fear that if South Africa abolishes capital punishment for wilful murder, God'sjudgment
will fall on our land in the form of a rise in the murder rate and in all other forms of violent
crime. This will result in human life being greatly cheapened.  But instead of God's
judgment, we need His blessing.  That blessing will only come if we obey the laws He has
given for the good ordering of society so that we, as a nation, can enjoy His blessings of
peace and prosperity.

In this submission, we will examine the State's responsibility to execute murderers from a
Biblical point of view, because it has a deterrent effect, and from the standpoint of the
Constitution.  We will then answer some objections.

2. THE BIBLE PRESCRIBES CAPITAL PUNISHMENT

Because the overwhelming majority of South Africans are Christians and because, in a democracy,
the will of the majority prevails, it is necessary to consider what the Bible says about the death
penalty.

We are aware that there is not unanimity among church leaders on this question.  However, we
maintain that the Bible is consistent in advocating capital punishment for wilful murder in both the



Old and New Testaments.  We therefore believe that those church leaders who oppose the death
penalty do so on philosophical grounds which cut across the clear teaching of the Scriptures.

We will examine some of the Bible passages which deal with capital punishment.

As we have already noted, in its first instruction on the good ordering of society, the Bible
condemns those who murder be put to death by their fellows (Genesis 9:5-6).  The justification
given for the death penalty is that human life is precious because people are made in God's image.

This commandment is amplified in various parts of the Old Testament.  Punishment is specified for
deliberate murder (Leviticus 24:17; Numbers 35:16-21, 30-31; Deuteronomy 17:6; 19:11-13), for
accidental death (Numbers 35:11-15, 22-28; Joshua 20:1-9) and for the killing of a person by a
domestic animal (Exodus 21:28-32).  Murder is also repeatedly condemned in the New Testament
(Matthew 15:19; 19:18; Galatians 5:21; I Timothy 1:9; Revelation 21:8).  However, because the
New Testament is steeped in Old Testament culture, it was not necessary to repeat the penalties for
murder.  But Revelation 13: 10 makes it very clear that 'We who kills with the sword must be killed
with the sword."

By stating that the sword is given to the civil authorities to be "an avenger to execute wrath on him
who practises evil" (Romans 13:4), the New Testament certainly implies capital punishment.  If
corporal punishment were intended, the symbol of the State would be the lash, not the sword.  The
Apostle Paul also recognised the validity of the death penalty for certain crimes (Acts 25: 1 1).

The Bible makes it very clear that murder pollutes the land and that the only way to cleanse the
land is for murderers to be executed.  "So you shall not pollute the land where you are: for blood
defiles the land, and no atonement can be made for the land, for the blood that is shed on it, except
by the blood of him who shed it " (Numbers 35:33).

It is also necessary for criminals to be punished as quickly as possible as a deterrent to crime.
"Because the sentence against an evil work is not evecuted speedily, therefore the heart of the sons
of men is fully set in them to do evil" (Ecclesiastes 8: 1 1).

In his book Biblical Solutions to Contemporary Problems: A Handbook (Wolgemuth and Hyatt,
Publishers, Inc, Brentwood, Tennessee, IJSA, 19881 ]Rus Walton says: "(God's Word sets forth
certain definite rules so that this ultimate exercise of civil power - the death penalty - will not be
abused: (1) capital punishment is to be enforced judiciously, impartially and only after full and
proper (and swift) legal proceedings; (2) testimony is such cases must be corroborated by at least
two witnesses and should a witness give false testimony (perjury), thus to jeopardise the accused
improperly, that witness shall be subject to the penalty attached to the crime under consideration;
and (3) capital punishment is not to be enforced in a spirit of maliciousness or revenge (that is
forbidden - Matthew 5:38-44), but used only as God directed" (pages 40-4 1).

3. CAPITAL PUNISHMENT IS A DETERRENT



In an article published in the Ameiican Economic Review, June 1975, ProfessorIsaacEhrlich, a
University of Chicago sociologist and an opponent of capital punishment, reported that his studies
indicated that if the death penalty were really enforced, eight murders would he prevented for every
execution.  Other researchers contend that his estimate is off by a factor of at least five - that for
each execution at least fifty murders would be deterred.

Professor Stephen K Lawson of the University of North Carolina, Greensboro, published his study
on the effect of executions on the murder rate in the Southern Economic Journal, July 1985.  I-Ie
reported that "every execution of a murderer deters, on the average, eighteen murders that would
have occurred without it."

"Statistics show the number of murders that were committed in spite of capital punishment, but
they cannot show the number of murders that were deterred, and therefore never committed," said
Professor Charles E Rice of the Notre Dame University School of Law in an article "Capital
Punishment: An Examination of its Purpose in Serving Justice" in The New American, June 8,
1987.  "The best evidence that the death penalty has a uniquely deterrent impact with respect to
such crimes (as premeditated and deliberate homicide) is not based on statistics but is rather based
on common sense and experience." Dr Rice concluded: "A more basic justification for the death
penalty is retribution, which is often wrongly equated with vengeance.  To exact retribution is to fit
the punishment to the crime in accord with the requirement of justice."

In an article in National Review, March 14, 1986, Professor Ernest van den Haag said: "Obviously
people fear death more than life imprisonment ... Actual murderers feel that way: 99.9 percent
prefer life imprisonment to death... what is feared most, deters most."

Statistics certainly appear to support the view that the death penalty serves as a deterrent. During
the ten years the death penalty was outlawed in the United States of America, the number of
murders per year almost doubled, according to Rus Walton (Biblical Solutions to Contemporary
Problems.. A Handbook, page 35).  The number of murders rose from 10 000 in 1967 to more than
19 000 in 1977.

A similar pattern occurred in South Africa as can be seen from the following crime statistics for
South Africa (excluding the homelands) published by the SA Institute of Race Relations.

Murder     Rape    Political Murders Executions Death Sentences         Police 1GIled
Comrnuted

1981 7434 15816 96 36 ?
1982 8084 15535 104 26 ?
1983 8573 15342 90 40 ?
1984 9462 15785 149 115 35 20
1985 8959 16085 879 137 35 ?
1986 9665 14975 1298 121 22 27
1987 9800 18145 661 164 14 ?
1988 10631 19638 1149 117 45 ?



1989 11750 20458 1403 - 52 ?
1990 15109 20321 3699 - 107
1991 14693 22765 2706 - 165
1992 20135 24812 3102 - 253
1993 18 939* 25 852* 3706 - 279
1994 17 903* 30 358* 2 352* - 237

Provisional

It will be noted that the highest number of executions, 164, took place in 1981 but a total of 10 461
murders were committed that year.  This means that only one murderer in 63.8 was hanged, hardly
a strong deterrent!  The following year there were 100.7 murders for every execution.  After that
the murder rate really took off, doubling in the bye years from 1988 to 1992!  The above facts
indicate that when there is no death penalty, potential killers lose some of their inhibitions.

There has always been a clear majority of South Africans in favour of capital punishment.
According to the June 1989 Human Sciences Research Council survey, 74 percent of Blacks, 63
percent of Coloureds and Indians and 70 percent of Whites believed crime would increase if the
death sentence was abolished.  Events have proved them right!

In June 1993, Parliament voted by 125 votes to 54 (a 70 percent majority) in favour of restoring
the death penalty.  The then Justice Minister Kobie Coetsee explained that the vote "will not mean
the summary lifting of the moratorium" on capital punishment.  The African National Congress said
any attempt to reintroduce the death penalty would be opposed.

It is clear that the vast majority of people endorse the Bible’s insistence on retaining the death
penalty.  Could it be that the determination of a small intellectual elite to abolish it is another
example of their belief that they have superior wisdom which must be imposed on the passive
majority?

It should be noted that South Africa is in the grip of a major crime wave and has among the highest
murder rates in the world.  In 1992, the murder rate in South Africa was 98 per 100 000 people,
rape was 120 per 100 000 and assault 668 per 100 000.  By comparison, in 1991 the United States,
known to be a violent society, had a murder rate of only 10 per 100 000, rape was 42 per 100 000
and assault 433 per 100 000.

The abolition of the death penalty does not necessarily mean the State stops killing people.
Political opponents simply disappear in prison or in other ways in many countries which do not
have capital punishment.  Because the State has no legal way of disposing of troublesome citizens,
dissidents are deprived of a fair trial.

4. THE CONSTITUTIONAL STIPULATION



Section 9 of our Constitution (1993) states unambiguously that: "Every person shall have the right
to life".

It is our contention that because the Constitution protects life absolutely, the State is obliged to
protect the life of it’s citizens. In order to do this it must, after a fair and impartial trial execute
those who wilfully deprive one of its citizens of his or her life.  By so doing it is offering two-fold
protection to its citizens.  Firstly it prevents the murderer from killing a second time.  Secondly,
capital punishment serves as a warning to other potential killers and in this way protects the right to
life of their likely victims.

5. OBJECTIONS

Some argue that because (God is a God of love, it is not Christian to execute murderers.  It is true
that God is a God of love, but it is equally true that He is a God of justice.  His love was so great
that He sent His Son to this world to save sinners.  His justice was so great that there was no way
He could pardon sinners except by allowing the Lord Jesus Christ to suffer the penalty for their
sins.

It is also not true that a convicted murderer who spends an average of about seven years in prison
has a greater chance of turning to God.  On the contrary, a killer facing imminent execution,
realising the depth of the revulsion felt by society for his crime and knowing that he would soon
stand before God's judgment seat is more likely to seek God's forgiveness. "Depend on it, Sir, when
a man knows he is to be hanged in a fortnight, it concentrates his mind wonderfully," said Samuel
Johnson in 1777.

It is the State's responsibility to ensure that an alleged killer is given as fair a trial as humanly
possible and only executed if his guilt is proved beyond all reasonable doubt.  It is true that, despite
the court's best efforts, an innocent person will be occasionally executed, because humans are
fallible and their knowledge is imperfect.  The court must take consolation in the knowledge that
the accused will stand before God’s judgment seat where perfect justice will be dispensed on the
basis of perfect knowledge.  The few who were executed for murders they did not commit will be
vindicated at that court.

We reject the argument that open and democratic societies are moving increasingly against the
death penalty.  On the contrary, countries which abolished capital punishment in the 1970s are
under increasing pressure, because of the rise in murders and other crimes, to reinstate it.  In 1967
the United States Supreme Court announced it was taking the question of capital punishment under
advisement.  Lower courts put the death penalty on hold, awaiting the high court's decision.  In
1972 the Supreme Court ruled that the death penalty was unconstitutional on the grounds that it
was applied arbitrarily and in a discriminatory manner.  In 1976 the Supreme Court reversed its
decision and, in the Gregg vs Georgia case, ruled that capital punishment was constitutional if
imposed within strict procedural safeguards.  Since then executions have taken place regularly in
the United States and in growing numbers.



6. CONCLUSION

Given the current eirnphasis on democracy in our country and the need for the government to
reflect the will of the majority, we are sure that both the Minister of Justice and the Constitutional
Court will take cognisance of the wishes of the majority of South Africans and refuse to abolish
capital punishment.  Certainly the government would not want to find itself in the position of
American President Bill Clinton who observed after the recent elections in his country that the
people voted against his administration because it was perceived to be a "know-it-all government,
indifferent, even hostile, to the values of most citizens".

Should the government choose to oppose the will of the majority, it could well create great
unhappiness in a large section of the population who would feel their concerns are being ignored.
People could react in two ways.  They could take the law into their own hands and kill those they
suspect of having committed murders.  This is already happening.  Secondly they may decide that
only protest action will ensure that their concerns are addressed. Neither of these reactions would
be beneficial to the country.

Further more, instead of enjoying God's blessing, the failure to execute murderers will bring His
judgment upon our nation.

3 February 1995

March 3, 1995

re Theme Committee 4; 4. Right to Life; 4.2 What About ABORTION

I would be most grateful if you would bring the enclosed submission WHY OPPOSE THE
LEGALISATION OF ABORTION to the attention of the members of the Constitutional
Assembly.

As you are undoubtedly aware, more than 70 percent of South Africans profess the Christian faith.
The teachings of Christianity are derived directly from the Holy Bible which, as the submission
indicates, clearly recognises that the pre-born child is fully human.  We are therefore sure the
democratically elected members of the Constitutional Assembly will take the views of the Christian
majority into consideration in the writing of the new Constitution.

Of even greater importance is the fact that the Creator God exists.  He has given norms for the
good ordering of society.  Because human life is made in God's image, it is precious.  For this
reason He has laid down strict rules for it to be preserved and not to be degraded.  These
safeguards extend to the protection of the child in the womb.  God is also the Supreme Judge of the



universe, whose blessing rests on those societies which obey Him and whose judgment fails on
those who rebel against Him,

Do assure the members of the Constitutional Assembly of our prayers in their very responsible task.

With sincere Christian greetings,

Edward P Cain (D.D)
President of lJnited Christian Action

WHY WE OPPOSE THE LEGALISATION
OF ABORTION

1. INTRODUCTION

United Christian Action, through its member organisations, represents some 4.5 million Christians.
However, we believe that in our opposition to the legalisation of abortion, we express the feelings
of the vast majority of Christians in South Africa, regardless of their denomination or their race.
This is confirmed by the very great demand there has been for the leaflet The Truth about Abortion
which was produced by a number of Christian organisations, including United Christian Action.
Many thousands of these leaflets have been completed and sent to the Minister of Health and the
Select Committee on Abortion and Sterilization.

The first commandment given by the Living and True God for the good ordering of society is found
in Genesis 9:5-6: "Surely for your lifeblood I will demand a reckoning; from the hand of everybeast
Iwill require it and from the handof every man.  From the hand of every man's brother I will require
the life of man. [Whoever sheds man's blood, by man his blood shall be shed; for in the image of
God, He made man."

In effect, God, the Creator, is saying that man is made in His image.  For this reason, human life is
precious.  It is so precious that if a person is killed by an animal or by another person, that animal
or person must forfeit their own lives.  For this reason, we maintain that people's right to life is a
God-given right and is therefore inalienable.  It supersedes any human right given by government in
a constitution or bill ofhuman rights.

Because God is also the Supreme Ruler and Judge of the universe, Hisjudgment falls on any society
which breaks His commandments.  History testifies to this fact.  Whenever a government has
despised the sanctity of human life by defining one group or another of people to be less than fully
human, all human life in that society has been devalued.  Nazi Germany decreed that Jews, Gypsies,
the handicapped and the politically incorrect were less than human and could be killed without



compunction.  The attempt to impose this ideology on the rest of the tvodd led to a devastating war
which cost the lives of many millions and terrible material damage was inflicted on Germany, which
for decades was split into two nations.

Our country has just moved from one dispensation in which human life was devalued because some
people were discriminated against on the grounds of their race.  Let us not make the same mistake
of devaluing human life by discriminating against some people (the pre-born) on the grounds of
their age.

The devaluation of human life through the legalisation of abortion in the United States of America
in 1973 was followed by a great rise in the number of cases of child abuse.  Reported cases of child
abuse rose from 10.1 cases per 1 000 children in 1976 to 34.0 cases per 1 000 children in 1987
while the number of cases of sexual abuse of children rose from 0.86 cases per 10 000 children in
1976 to 20.89 cases per 10 000 children in 1986 according to information supplied by the American
Humane Association, Denver, Colorado.

During this period a general slide in morals took place resulting in a further devaluing of people,
especially of young women who were portrayed as sex objects.  Pregnancies among unwed girls,
aged 15-19 rose from 435 000 in 1973 to 625 000 in 1985 according to data put out by the United
States Department of Health and Human Services.

It is our conviction that should abortion on demand he legalised in South Africa, all human life will
be devalued and the people of our country will suffer in the same way as those in the United States.
The legalised killing of pre-born babies will cheapen the lives of newly born babies leading to their
murder, abuse and neglect.  The human person will also be devalued, especially by making young
women sex objects, resulting in an increase in promiscuity, prostitution and various forms of sexual
perversions.

The legalisation of abortion, that is, the legal declaration that a certain class of people is not fully
human, could also open the way for other classes of people, like the elderly, the infirm, the
handicapped, the non-productive, the minorities, the exploiters, the politically incorrect, to he
declared not fully human.  Should this happen, it would then be possible for them to be killed with
as little compunction as pre-born babies.  In such a society, no human is safe, because one of God's
fundamental laws has been broken.

If South Africa legalises abortion, God'sjudgment in the form of the cheapening of all human life
will fall on our country.  But instead of God's judgment, we need His blessing.  That blessing will
only come if we obey the laws He has given for the good ordering of society so that we, as a
nation, can enjoy His blessings of peace and prosperity.  THE LAWS OF OUR COUNTRY MUST
THEREFORE ENSURE THE PRESERVATION OF HUMAN LIFE FROM CONCEPTION TO
NATURAL DEATH.

2. WHEN DOES HUMAN LIFE BEGIN?



We are most grateful that Section 9 of our Constitution (1993) states unambiguously that: "Every
person shall have the right to life".  In our view, this would make it impossible for Parliament or the
Constitutional Court, to rule in favour of the legalisation of abortion because such a decision would
deprive countless thousands of pre-born persons of their right to life.

We suspect therefore that the pro-abortion lobby will argue hat a pre-born human is not a person It
is our contention that the pre-born human IS a person because human life begins at conception.
We will argue this case on medical grounds. from the Biblical point of view and in terms of South
knican legal practice.

2. A. MEDICAL EVIDENCE THAT LIFE BEGINS AT CONCEPTION

In his text, The Developing Human: Clinically Orientated-Embryology, widely used in core courses
in medical embryology, Professor Keith L Moore, chairman of the Department of Anatomy at the
University of Toronto Faculty of Medicine, asserts:

"Human development is a continuous process that begins when an ovum from a female is fertilized
by a sperm from a male.  Growth and differentiation transform the zygote, a single cell... into a
multicellular adult human being.”

Medical dictionaries and encyclopedias also affirm that the embryo is human.  For example the
Encyclopedia and Dictionary of Medicine, Nursing andallied Health defines the embryo as "the
human young from the time of fertilization of the ovum until the beginning of the third month."

In 1981, the United States Congress conducted hearings to answer the question, "Men does human
life begin".  After hearing a group of internationally known scientists from around the world, a
Senate judiciary subcommittee concluded in its report:

"Physicians, biologists and other scientists agree that conception marks the beginning of the life of a
human being - a being that is alive and is a member of the human species.  There is overwhelming
agreement on this point in countless medical, biological and scientific writings.”

The following is some of the evidence presented to the subcommittee.

Professor Micheline Matthews-Roth, Principal Research Associate, Harvard University Medical
School said: "In biology and in medicine, it is an accepted fact that the life of any individual
organism, reproducing by sexual reproduction, begins at conception."

Dr Watson A Bowes, Jr, of the University of Colorado Medical School said: "The beginning of a
single human life is, from a biological point of view, a simple and straightforward matter - the
beginning is conception.  This straightforward biological fact should not be distorted to serve
sociological, political or economic goals."



Dr McCarthy De Mere, a practising physician as well as a law professor at the University of
Tennessee, said: "The exact moment of the beginning (of) personhood and of the human body is at
the moment of conception."

Professor Hymie Gordon, chairman of the Department of Medical Genetics at the Mayo Clinic,
said: "By all the criteria of modern molecular biology, life is present from the moment of
conception." He added: "...now we can say, unequivocally, that the question of when life begins...
is an established scientific fact... it is an established fact that all life, including human life, begins at
the moment of conception."

Dr Jerome Lejeunc, Professor of Fundamental Genetics at the University of Desearte, Paris, France
and a world famous geneticist, said: "... every individual has a very unique beginning, the moment
of conception."

Dr Alfred Bongiovanni of the University of Pennsylvania Medical School, said: "The standard
medical texts have long taught that human life begins at conception." He added: "I am no more
prepared to say that these early stages represent an incomplete human being than I would be to say
that the child prior to the dramatic effects of puberty ... is not a human being. This is human life at
every stage, albeit incomplete, until late adolescence."

Abortion advocates were invited to produce expert witnesses at the hearing who would specifically
testify that life begins at any point other than conception.  They failed to produce any and only one
scientist disagreed with the majority's conclusion.  He did so on philosophical grounds, not
scientific ones.
Earlier, in October 1971, a group of 220 distinguished physicians, scientists and professors
submitted art amicus curiae brief (that is, advice to a court on some legal matter) to the American
Supreme Court.  The purpose of the brief was "to show how clearly and conclusively modern
science - embryology, fetology, genetics, perinatology, all of biology - establishes the humanity of
the unborn child."

"In its seventh week (the pre-born child) bears the familiar external features and all the internal
organs of the adult," said the brief.  "The brain in configuration is already like the adult brain and
sends out impulses that coordinate the functions of other organs... The heart beats sturdily.  The
stomach produces digestive juices.  The liver manufactures blood cells and the kidneys begin to
function by extracting uric acid from the child's blood... The muscles of the arms and body can
already be set in motion.  After the eighth week... everything is already present that will be found in
the full-term baby."

The brief proved beyond any doubt scientifically that human life begins at conception and that "the
unborn is a person within the meaning of the Fifth and Fourteenth Amendments" of the
Constitution of the United States.



2. B. THE BIBLE CONFIRMS THE MEDICAL EVIDENCE THAT LIFE BEGINS AT
CONCEPTION

The Bible shows that God recognises the existence of identifiable personalities at an early stage of
pregnancy.  It records that John the Baptist reacted to Mary's voice (or the presence of the Lord
Jesus Christ in Mary) by leaping for joy when his mother was six month's pregnant (Luke 1:44).
According to the Amplified Bible, John "will be filled with and controlled by the Holy Spirit, even
in and from his mother's womb" (Luke 1: 15).  If he was filled with the Holy Spirit before birth, the
logical time was when he leapt for joy.

Jeremiah was known to God and called by Him before he was born (Jeremiah 1:5).  The same is
true of Paul ("But when He Who had chosen and set me apart (even) before I was born.......
Galatians 1:15 Amplified Bible).  By saying: "You have covered me in my mother's womb" (Psalm
139:13-16), David identified himself with the unborn child.  He did not say: "You have covered my
embryo" or "the foetus that became me".

Both the original languages used in the Bible, Greek and Hebrew, make no distinction between the
unborn child and children after they are born.  The Greek word brephos denotes an unborn child
(Luke 1:44), a newly born child (Luke 2:16) and even young children (Luke 18:15).  The Greek
word huios (son) is used of a child conceived (Luke 1:31, 36) and of an adult (Luke 3:22).  Thus
neither of these words distinguished between the unborn child and the child after birth.

Similarly, the Hebrew word ben, commonly translated son or child, is used of unborn children
(Genesis 25:22), of Ishmael when he was thirteen (Genesis 1715) and of Noah’s adult sons
(Genesis 9:19).

It should also be noted that the Bible gives legal protection to the unborn child.  "If men strive, and
hurt a woman with child, so that her fruit (yehled) depart (yatsah) from her, and yet no mischief
(ahsohn) follow:  he shall be surely punished, according as the woman's husband will lay upon him;
and he shall pay as the judges determine. And if mischief follow, then thou shall give life for life,
eye for eye, tooth for tooth, hand for hand, foot for foot burning for burning, wound for wound,
stripe for stripe" (Exodus 21:22-25 Authorised Version).

In each of the 89 times theHebrew word yehled is found in the Old Testament, it is translated as a
human being - a child, a boy or a young man.  With the possible exception of Numbers 12:12,
where it may refer to a stillborn child, yatsah is always used for a live birth (Ecelesiastes 5:14, 15;
Jeremiah 20:18; Genesis 25:23-26; 38:28-30).  There are two Hebrew words for miscarriage -
shakol (Exodus 23:26; Hosea9:14) and nephel (Job 3:16; Psalm 58:8; Ecclesiastes 6:3), which
could have been used if a miscarriage was intended in this passage. But the word found here
denotes a live birth.  Ahsohn simply means harm or mischief.

'The meaning of the key section of this passage is clearly reflected in the Revised Authorised (New
King James) Version: "...so thatshegives birth prematurely, yet no lasting harm follows..."



"When properly translated, the meaning of the passage is clear," says John Eidsmoe in his book
God and Caesar.  "If men are involved in a fight and hurt a pregnant woman so that she delivers her
child prematurely, but there is no injury to the mother or child, the husband is to be compensated
only for his time, expenses, inconvenience, etc, and perhaps pain and suffering as well.  But if the
mother or child is injured as a result, or if either dies as a result, the lex talionis, or law of like
punishment, applies: eye for eye, tooth for tooth, life for life."

"The clear meaning of this passage is that the unborn child is a human being whose right to life is
protected just like anyone else's right to life," Dr Eidsmoe concludes.  "The criminal penalty for
causing the death of the unborn child is death!"

2. C. SOUTH AFRICAN LAW HAS UPHELD THE RIGHTS OF THE PRE-BORN AS A
PERSON

That the foetus is a person has never been doubted in South African law, Professor Johan van der
Vyver of the School of Law of the University of the Witwatersrand, told the Medical Chronicle in
an interview published in the September 1994 issue.  The only exception was in a case in which a
woman applied for an abortion and the Christian League of South Africa applied to be declared
curator of the unborn child in order to be able to look after its interests.  The court decided that the
unborn child was not a person entitled to a curator to look after its interests.

"The correctness of this judgment was doubted in another judgment in December last year, and I
think rightly so," said Prof van der Vyver.  "The observations made in the Christian League
casewere in my opinion clearly wrong, because they went against the grain of general legal opinion
in South Africa."

Legislation authorising abortion on demand could well be in conflict with the Interim Constitution,
said the Professor.  There are strong legal arguments to the effect that abortion on demand will be
in conflict with Section 9 of the Interim Constitution which provides for every person to have the
right to life.

"Life is absolutely protected, in the sense that no provision is made for any limitation of that right,"
he said.  "Limitations can be imposed on most of the rights protected in the constitution in terms of
Section 33.  This section lays down certain conditions that ham to be satisfied before a right can be
limited.  That included  as one of the four requirements, that in no circumstances, may the essential
contents of the right be negated.  This places in jeopardy all the rules of law that authorise the
taking of life, because if a life is taken, then the essential content of that right is negated." If a
foetus has a right to life, then killing itwould negate the essential content of that right.

"If our law thus far has maintained that the foetus is a person for certain purposes, including the
right to life, then one would expect that if those who drafted the Interim Constitution had wanted
to change the law, then they svould have done so during the negotiations at Kempton Park," said
Professor van der Vyver.



Professor van der Vyver noted that in judgments in foreign countries, such as the United States, the
United Kingdom and the European Court of Human Rights, it has been held that the foetus is not a
person.  "If (In?) the event of a conflict between South African common law and foreign
jurisdiction, the common law might take precedence over overseas judgments," said Professor van
der Vyver, noting that “the Constitutional Court won't be able to ignore South African common
law."

Commenting on the 1973 decision of the American Supreme Court to legalise abortion, Dr Bernard
D Nathanson, a founder of the National Abortion Rights League, who performed about 5 000
abortions and presided over 60 000 abortions, argues in an article in Human Events, (May 7,1983):
"Some of the key premises (of that decision) are now so outdated, now so anachronistic that the
decision itself has been rendered an anachronism ... ; the times, the new data, the new perceptions
and the new science, cry out for a change in that decision."

Professor van der Vyver noted that, in terms of legislation recently passed in Germany, abortion on
demand is permissible within the first six weeks of pregnancy, subject to the condition that the
mother first undergoes counselling, the purpose of which is to persuade her not to have an
abortion.

3. LEGAL ABORTIONS NOT SAFE

3. A. THE PHYSICAL CONSEQUENCES OF ABORTION

Pro-abortionists argue that backstreet abortions take place when abortion is illegal and that these
are dangerous to the health of the mother.  It is therefore better to legalise abortion to make the
procedure safe, they say.  This is a distortion for ALL ABORTIONS CARRY RISKS, even those
performed legally in specialised clinics.  There is an appreciable risk of physical damage to the
mother and an even higher risk of psychological damage.  Some women even die as a result of legal
abortions.  THESE RISKS ARE IGNORED OR BRUSHED ASIDE BY THE PRO-ABORTION
LOBBY.

Pro-life groups in America accuse the authorities of encouraging abortionists to keep patients in
ignorance about the risks associated with abortion.  They go so far as to claim that the Supreme
Court has given abortionists "super rights" which allow them to use any abortion technique they
desire, no matter how dangerous it may be, and of making abortion clinics immune from any
requirement for minimal standards of counselling.  One of the results has been the under-reporting
of abortion-related deaths and consequently the inability to gather accurate statistics on this
important subject.

Certainly, legal abortion in the United States is a multi-million dollar industry which kills 1.6 million
babies a year.  It therefore has everything to gain and nothing to lose by withholding data
concerning the physical consequences of abortion.  The American Supreme Court has sided with
the abortionists by ruling that they can legally withhold information from patients and even avoid



their direct questions to ensure that they will agree to an abortion if the abortionists believe the
termination of the pregnancy is in the best interests of the patient. "Every type of abortion
procedure carries significant risks," says Dr David Reardon, Ph D, in his book Aborted Women:
Silent No More.  "Overall, the rate of immediate and short term complications is no less than 10
percent... The evidence indicates that the actual morbidity rate is probably much higher."

"The technique of saline abortion was originally developed in the concentration camps of Nazi
Germany," he continues.  "In Japan, where abortion has been legalised since the 1940's, the saline
abortion technique has been outlawed because it is 'extremely dangerous'.  Indeed in the United
States saline abortion is second only to heart transplants as the elective surgery with the highest
fatality rate.  Despite this fact, state laws attempting to prohibit saline abortions because of their
great risks to aborting women have been declared unconstitutional by the courts."

"The most common causes of death from legal abortions include: hemorrhage, infection, blood
clots in the lungs, heart failure and anesthetic complications," according to Dr Reardon.  "These
can occur after any type of abortion procedure and are generally unpredictable... more frequently
the death occurs after the patient leaves the clinic.... Furthermore, it should be noted that abortion
actually increases the chance of maternal death in later pregnancies."

Detailing the physical risks connected with abortion, Dr Everett Koop, a former United States
Surgeon General, said, "The following risks have been identified: tubal infertility, subsequent fetal
malformations, cervical trauma, ectopic pregnancy, PID (Pelvic Inflammatory Disease),
hemorrhaging, infertility, subsequent miscarriages and death."

3. B. THE PSYCHOLOGICAL CONSEQUENCES OF ABORTION

Serious as the physical risks of abortion are, the psychological consequences can be as serious and
affect a far greater percentage of women who undergo abortions.  Even when women appear to
cope with an abortion in the months following it, the real psychological consequences often only
emerge five, ten, fifteen or even twenty or thirty years later.

"Something happens on the deepest levels of a woman's consciousness when she destroys a
pregnancy.  I know that as a psychiatrist," says Julius Fogel, a psychiatrist-obstetrician who has
performed some 20 000 abortions.  "There is no question about the emotional grief and mourning
following an abortion.... Many come in (to the office even years later) - some are just mute, some
hostile.  Some burst out crying.... There is no question in my mind we are disturbing a life
process."

"Anxiety, which ... is felt very keenly, was reported by 43.1 percent (of the women)," says Dr
Reardon, commenting on a survey of 500 women who had abortions.  "Depression.... likely to be
felt with more than a moderate strength, was reported 26.4 percent felt guilt... (and) 18. 1 percent
felt no relief or just a bit. They were overwhelmed by negative feelings.  Even those women who
were strongly supportive of the right to abort reacted to their own abortions with regret anger,



embarassment, fear and even shame.  Every aborted woman without exception , experienced
'feelings of guilt or profound regret...' All the women felt that they had lost an important part of
themselves."

Fear of rejection, low self-esteem, guilt and depression are all ingredients for suicide and the rate
of suicide attempts among aborted women is phenomenally high.  "There has been a dramatic rise
in the suicide rate since the early 1970s when abortion was first legalised," according to Dr
Reardon.  "Between 1978 and 1981 alone, the suicide rate among teenagers (who account for
one-third of all abortions) increased 500 percent"

"Women who report negative after-effects from abortion know exactly what their problem is,”
Psychologist Wanda Frans, Ph D, told a special Congressional hearing on the medical and
psychological impact of abortion in 1989.  "They report horrible nightmares of children calling to
them from trash cans, or body parts and blood.  When they are reminded of the abortion, the
women re-experience it with terrible psychological pain.  They feel worthless and victimized
because they failed at the most natural of human activities - the role of being a mother"

Suppressed feelings of remorse over abortion cause some women to suffer from psychosomatic
illness.  One study found that self-induced diseases among women who have had abortions include
abdominal discomfort, vomiting, pruritis vulvae, dysmenorrhea, frigidity, headaches. insomnia,
fatigue and ulcers.

It must be remembered that the abortionists have a vested interest in hiding the psychological
consequences of abortion and in maintaining the myth that abortion is safe.  IT IS NOT!  EVERY
ABORTION, EVEN LEGAL ONES, CARRIES THE RISK OF DEATH, PHYSICAL DAMAGE
AND A FAR HIGHER RISK OF EMOTIONAL AND PSYCHOLOGICAL DAMAGE.

If abortion is legalised, thousands of South African women will suffer permanent physical injuries
and many will die.  Thousands more will be damaged psychologically!

4. WEAKENING THE HEALTH CARE SYSTEM

As a result of the legacy of apartheid, the health care system for the poorest sections of the
community is not adequate.  A further strain was placed on the system by the government's
announcement of free care for children under six and pregnant women.  UNITED CHRISTIAN
ACTION BELIEVES THAT THE LEGALISATION OF ABORTION WOULD CRIPPLE THE
SYSTEM INTENDED TO CARE FOR THE SICK.

The number of facilities and personnel available to the health care system is strictly limited.
Imposing the burden to perform thousands of legal abortions on them will severely restrict the
services available to the poor.  This would be especially true if the abortions were paid for by the
state.  Doctors would set up abortion clinics in which they could process hundreds of women



quickly with assured payment by the state.  This would be far more profitable than treating the sick,
with a variety of ailments each requiring time-consuming diagnosis, and where payment is
uncertain.  Because the number of doctors available for the poor would not increase, those
performing abortions will effectively reduce the number caring for the sick.

5. CONCLUSION

Traditionally, Christians have opposed abortion and have cared for unwanted babies.  Because
historically Christianity has been a major influence in South Africa and because the overwhelming
majority of her people identify themselves as Christians, a Christian consensus exists in our country.
For this reason, it is our belief that the vast majority oppose the legalisation of abortion, as was
stated at the beginning of this submission.  Given the current emphasis on democracy in our country
and the need of the government to reflect the will of the majority, we are sure that both the
Minister of Health and the Select Committee on Abortion and Sterilization will take cognisance of
the wishes of the majority and oppose the legalisation of abortion.  Certainly the government would
not want to find itself in the position of American President Bill Clinton, who observed after the
recent elections in his country that the people voted against his administration because it was
perceived to be "a know-it-all government, indifferent, even hostile, to the values of most citizens".

Should the government choose to oppose the svdl of the majority, it could well create great
unhappiness in a very large section of the population who would feel their concerns are being
ignored and that only protest action will ensure that their voice is heard.  Such a situation would
not he beneficial for anyone.

Furthermore, instead of enjoying God's blessing, the killing of pre-born children, a clear act of
rebellion against God's revealed will, would bring His judgment upon our nation.

12 January 1995



LOSKOPDAM FARMERS’ ASSOCIATION

Re: SECURITY AND CRIME

1. Herewith we as farmers would like to make an input with regard to crime in general
and security in the rural area.

2. In our opinion the criminal procedure is not as desired.  There is no respect  for
punishment, consequently the law is being disregarded and crimes such as stock theft, car-
theft and murders are committed much more easily.  In any country you will find
people detained during criminal procedure.

3. Furthermore the punishment in relation to crimes is not as desired.  For certain
offences which are less important, for example traffic offences (parking), relatively
heavy punishments are imposed in relation to serious crime.

4. Bail conditions for serious crimes are given too easily.  The criminal continues with
his crime or just disappears.  This results in unnecessary costs and the public loses
faith in the legal system.  This situation has had the result that in the Moutse area
(adjacent) the Captain system is in full operation again (the Kangaroo system).  The
offender is first heard and punished by the people themselves and then handed over
to the SAP, because they say that the legal system does not command the necessary
discipline.

5. We are absolutely in favour of the death penalty, because if a person takes a life he
must be punished fairly for it.  The cost of lifelong imprisonment (murderers) should
rather be given to the R.D.P. The extension of bail conditions, the costs of tracking-
down and hearing costs increase unnecessarily.  The financial burden can be
lightened.

6. The Singapore system is proof of strict punishment process and good civil discipline.

7. We as farmers ask that the legal system be adjusted in such a way that effective
speedy procedures and punishment are applied to guarantee the safety  of all
inhabitants and to promote civil co-operation for the curbing of crime.

8. With gratitude

THE CHAIRMAN



H.B.J. BOTHA



07 August 1995

I am writing because I had understood that there would be an opportunity for input from the public
at the June 10 Public Meeting of Theme Committee One dealing with the location of Parliament.

In fact, the public were only afforded an opportunity of asking questions.  I am, therefore, putting
in writing the substance of the views I would ask the committee to consider.
I write, particular, as the project leader of the UCT research team which canvassed the perceptions
of the Parliamentarians.  Since the findings of this research, and indeed of other research on this
topic have not apparently been fully understood, it seems to me especially important to set the
record straight.  Obviously, I have some (though not very strong) personal preferences in this
matter.

I hope, however, that it is clear from the design of the research that it has been methodologically
impossible for these preferences to affect (even unconsciously) the findings.  The same academic
integrity, incidentally, characterises the IDASA and the Stellenbosch surveys.

I would make five points.

1 . There are three surveys whose results have been made public: the IDASA survey, led by Prof
Wilmot James, the Stellenbosch University survey, led by Prof Hennie Kotze and the UCT
survey for which I was responsible.  The Pretoria delegation refers to its "own research" and
has made mention of the studies undertaken by the HRSC.  These findings, however, have
not been made public and presumably, therefore, do not rebut the findings of the studies
which have been published.

2. The IDASA, Stellenbosch and UCT studies were addressed to different target groups.  The
IDASA study was concerned with the population of South Africa as a whole.  The
Stellenbosch study was concerned with South African leaders in business, the unions, the
professions etc. as well as in government.  The UCT study was concerned only with
parliamentarians.

None of the surveys were concerned with preferences: they were all concerned with
judgements about where parliament ought to be located.  This is particularly important in
the case of parliamentarians who may as individuals have all sorts of personal preferences
but who must make the final decision by exercising their judgement about what is in the best
interests of the country as a whole.

3. It is consequently misleading when the media report the UCT survey as having found that
parliamentarians "want" parliament to remain in Cape Town.  What we were concerned
with was their perceptions concerning the effective working of parliament and government.



Here what we found was, first, that by a majority of 3:1, parliamentarians thought that
parliament and government had worked reasonably efficiently in 1994.  And, secondly, that
such inefficiencies as there were would not be put right by moving parliament away from
Cape Town.

4. The UCT research was not primarily concerned with the location of parliament (nor were
the IDASA and Stellenbosch surveys).  The UCT project was and is concerned very
generally with the working and prospects of South Africa's new democracy.

As such, it is particularly concerned with parliamentarians' perceptions of their own
functions.

In this respect one of our findings was unequivocal and has a particular, though as yet
inadequately appreciated bearing on the location of parliament.

This is that the overwhelming majority of parliamentarians want to represent a constituency
or a community with whom they can have regular and personal contact.

In general, this is a very encouraging development from the point of view of nurturing a
democratic culture, particularly in as far as it fosters an understanding amongst elected
representatives that they bear a responsibility to all their constituents whether they voted for
them or not.

It seems, in consequence, virtually certain that the final constitution will incorporate an
electoral system which combines proportional with constituency representation.

It should be stressed, however, that this development will make nonsense of all the
calculations about how much time will be saved for parliamentarians by locating parliament
in Gauteng.  The relatively large number of MPs who happen to be resident in and around
Gauteng at the moment will be drastically reduced by any system of constituency
representation.

The stark fact is that the overwhelming majority of parliamentarians will have to maintain
dual residences wherever parliament is located and just as they do in democracies throughout
the rest of the world.

5. Taking the IDASA survey together with the Stellenbosch and UCT surveys, it is clear that in
the absence of a specific mandate from the electorate, moving parliament would be
unambiguously anti democratic.  Nor can it be justified on the basis of Pretoria's argument
(which is actually very insulting to parliamentarians) that leaving parliament in Cape Town
means that "effective government will remain but a dream.  " This leaves only the financial
arguments where, on any showing, the project of moving parliament is hugely risky and
where any dispassionate judge is bound to ask: "Who stands to benefit?  Who is presently
paying (very large sums of money) to get parliament moved and why?" This is not, after all, a



project which enjoys majority support in any province in the country, not even in Gauteng
itself.

I would be most grateful if the constitutional committee could take note of these points at the stage
of deliberation and negotiation.

PETER COLLINS
SENIOR LECTURER, POLITICAL STUDIES, UCT

cc Mr H Ebrahim, Executive Director, CA
Ms Margie Keegan
Ms Susan Rabinowitz



ST. KATHARINE’S CHURCH (UITENHAGE)

6 APRIL 1995

PETITION AGAINST SPECIAL RIGHTS FOR
HOMOSEXUALS

AS PROPOSED IN THE INTERIM CONSTITUTION.

I greet you in the Name of our Lord Jesus Christ.

At a recent Diocesan Synod of the Diocese of Port Elizabeth, of the Church of Province of
Southern Africa, it was resolved we petition both yourself and the Hon.  Mr R. Meyer
concerning the above matter.

I enclose a copy of our Synod Resolution.  As recorded in this resolution, we are sending a copy
of this petition to the offices of the A.C.D.P., one of whose M.P.’s will raise this matter in
Parliament in due course, as well as to the editors of local and national newspapers.

We trust that any clauses or wording giving special rights to homosexuals will be deleted from
our  Constitution, and we attach our petition hereto.

We look forward to your reply.

THE REVD.  L.G. WILMOT

RECTOR: ST. KATHARINE'S CHURCH



PROPOSED BY THE REVD. L.G. WILMOT
SECONDED BY THE REVD. R.C.PENRITH

MOTION AGAINST SPECIAL RIGHTS FOR HOMOSEXUALS AS PROPOSED IN
THE INTERIM CONSTITUTION

That this Synod,

Whilst affirming  that the homosexual condition requires sympathy, counselling and prayers for
healing, nevertheless continues to recognise and reaffirm that homosexual behaviour is
described as sinful throughout the Scriptures;

And noting with concern the special rights proposed for homosexuals in the Interim
Constitution, over and above the civil rights now enjoyed by all South Africans;

And furthermore, aware of the grave consequences both for ourselves as the Church, and for our
children, should the proposed special rights be incorporated into our final Constitution;

RESOLVES

that the Constitutional Committee be urged to delete any clauses which give special rights to
homosexuals

REQUESTS

both the Synod of  Bishop and all members of this Synod  to write to , or petition, both
individually and as concerned bodies, the relevant authorities : firstly, the Minister of Provincial
and Constitutional Development, The Hon., Mr Roelf Meyer; secondly, the Chairperson for the
Steering Committee of the said Hon. Minister, (both of whose postal addresses are: P O Box 15,
Cape Town,8000); thirdly to the local M.P.; and fourthly, for publicity purposes, to the editors
of local and national newspapers.



42 SIGNATURES FOR THE PETITION AGAINST SPECIAL RIGHTS FOR
HOMOSEXUALS



ATTENTION: THEME COMMITTEE NUMBER 4

SUBJECT: FUNDAMENTAL RIGHTS, THE RIGHT TO EQUALITY

1. PURPOSE OF SUBMISSION

The Pietermaritzburg Equality Group, acting on behalf of concerned lesbians and gay men in
Pietermaritzburg, makes the following submission to the Constitutional Assembly in order that
section 8(2) of Chapter 3 (Fundamental Rights) of the Interim Constitution be retained, in
particular the explicit reference to sexual orientation.

2. ARGUMENT

2.1. We believe that the essential function of the law is to protect rather than coerce.  At present
laws criminalise gay and lesbian behaviour and adversely affect feelings, behaviour and personal
development.  By retaining the sexual orientation clause, the constitution would protect our
fundamental rights as human beings.

2.2. our legal system has had a history of institutionalised intolerance which has demeaned the
dignity of both the perpretators and the targets.  We do not wish this intolerance to continue in any
form whatsoever.  The struggle for human rights in this country has focussed on race.  Gender and
sexual orientation are an integral part of the wider struggle for the recognition of the full human
rights of every individual.

2.3. South Africa is a multi-cultural country with many different attitudes towards religion and
human sexuality.  To privilege one position (for example, the Christian or the Islamic) at the
expense of other attitudes and traditions will contribute to the intolerance which has been
entrenched in our society for so long.  The interim constitution has won justifiable praise from
many international human rights groups for its tolerant and evenhanded approach to diversity.  Let
this respect for diversity be enshrined in the new constitution, by retaining Section 8(2) as
it now stands.

   2.4. Schedule 4, paragraph 111, of the Constitution Act No. 200 of 1993, states that “The
Constitution shall prohibit  racial, gender and all other forms of discrimination and shall promote
racial and gender equality and national unity".  Chapter 3, section 8(1) ("Every person shall have
the right to equality before the law and to equal protection of the law"), section 10 ("Every person
shall have the right to and respect for and protection of his or her dignity") and section 17 ("Every
person shall have the right to freedom of association") characterise the spirit of tolerance which
shaped the interim constitution.



Omitting the sexual orientation clause from section 8(2) would thus undermine the constitution as
a whole.  It is precisely for the inclusion of this clause that the interim constitution has earned the
praise referred to in 2.3 above.  To omit this from the final constitution would be retrogressive
and would mar the uniqueness of the South African constitution.  It is of crucial importance to
note that certain political parties (the ANC, IFP and DP), in their submissions to CODESA and
the ConstitutionMaking Body, supported the retention of the sexual orientation clause.  Currently,
the same parties have sent supporting submissions to the Constitutional Assembly.  The
uniqueness of the South African interim constitution was thus shaped by the representatives of the
majority of the population.

2.5. The sexual orientation clause must be retained in the new constitution because, along with
race and gender, it highlights one of the areas where there has been and will continue to be unfair
discrimination practised in South Africa.  Failure to mention sexual orientation explicitly or
subsuming it under a general provision (as listed in 2.4. above) will contribute to the
marginalisation (and hence repression) of a significant group of South Africans.  The Immorality
Act and Sexual Offences Act legislated state interference in the private lives of consenting adults.
Retaining the sexual orientation clause would finally acknowledge and protect the right to
privacy,' cruelly eroded during the apartheid era.  If the clause is not retained, there is the fear that
the police could once again renew their persecution of lesbian and gay people.

2.6. Discrimination creates fear, suffering and the disruption of human lives.  Until our society
no longer discriminates on the basis of (inter alia) race, gender and sexual orientation, it is
imperative that protection be built into the final constitution of our country. only then can and will
it be possible for all South Africans to be truly free.

3. SUBMISSION

We submit that Section 8(2) of Chapter 3 of the Interim Constitution be retained in full.  This
section reads: "No person shall be unfairly discriminated against, directly or indirectly, and without
derogating from the generality of this provision, on one or more of the following grounds in
particular: race, gender, sex, ethnic or social origin, colour, sexual orientation, age, disability,
religion, conscience, belief, culture or language".

Pietermaritzburg Equality Group
17 April 1995
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Theme Committee Four
Fundamental Rights

SUBMISSION ON;
1) Social and Economic Rights and
2) The Property Clause

ABOUT  THE NATIONAL LAND COMMITTEE

The  National Land Committee (NLC) is an independent umbrella body within nine affiliate  organisations
working directly  with rural and landless  communities

The NLC aims  to:

* lobby to ensure that a just land reform policy is drafted and implemented;
* assist in building community organisations and networks to push for and

defend land rights; and
* ensure that land rights and development resources are extended to landless and rural communities.

The network is not aligned to any political organisation and affiliates work with communities across the
political spectrum.

1) SOCIAL  AND ECONOMIC RIGHTS

The struggle for democracy in South Africa was not merely for the attainment of political rights alone.  Black
people who rose up against the apartheid regime did so in order to improve their living conditions and not only
for their right to vote and to be able to speak freely.  For them, liberation means an end to their exclusion from
enjoying the basic socio-economic rights that all human beings are entitled to.

It is these most deprived groups in our society who should be given priority in the constitution and by the
theme committee dealing with this critical issue.  These are the people who are in most need of enforceable
social and economic rights.  To deny the acceptance of these rights as full human rights in the final
constitution means that it (the constitution) will fall short of meeting the needs and aspirations of the majority
of South Africans.



If these rights are included and made justiciable, it would serve to deepen the concept of democratic
participation in a country which has recently emerged from a history which completely ignored the democratic
participation of all its people.  This ideal cannot be achieved if people are not able to enforce the rights that
are most important to them,

It is therefore crucial that social and economic rights are included in the final constitution as this is the only
way dispossessed people will be able to participate in and benefit fully from the new South Africa.

Arguments to the contrary can only be motivated by those privileged groups in our society who have benefited
historically from the system of Apartheid; they should begin to accept that the injustices of the past have to be
addressed by the new government as a priority.

Land in rural areas fulfils a number of diverse functions.  It is used for subsistence and it is therefore a
fundamental basic social need. There is also a spiritual relationship with the land because of its close ties with
ancestral and other cultural rituals.  Land is used to generate income through the grazing of stock and planting
of crops, and it thus also serves an economic function.

PROPOSED FORMULATION OF THE RIGHT TO LAND

Every South  African shall have the right to land, which shall include but is not limited to:

a) equitable access to suitable and affordable land to meet his or her basic subsistence requirements;

b) equitable access to resources necessary to develop the land;

c) security of tenure and protection against arbitrary, unreasonable, punitive or unlawful evictions;

d) equal protection and benefit of the law for people who hold informal rights to land;

e) Informal rights to land shall for all purposes be treated as rights in property.

(f) For the purposes of subsections (d) and (c), an informal right to land means an unregistered right to, 
interest in or benefit of land, which is occupied or used otherwise than on a periodically renewable 
basis.

2)   THE PROPERTY CLAUSE (Section 28 of the Interim Constitution)



The National Land Committee (NLC) and all its affiliates call for the removal of the Property Clause from the
final constitution.

This call is also documented in a Charter of demands drawn up at the Community Land Conference convened
by the NLC on the 12 and 13 February 1994, at which 350 rural and landless communities were represented.
(Please find a copy of the attached extract labelled Appendix A)

The history of land dispossession is well documented.  It is a fact that 13 % of the white population owns 87%
of the land.  This bears testimony to the non-recognition of black people's property rights and rights to land by
previous government.

There has always been a bias in favour of the property rights of white people.  Our history shows clearly that
the present distribution of land is based on the painful process of systematic erosion of black people's rights to
land.

Because of the present unequal land distribution and the fact that only a limited amount of land is in the hands
of the state, all impediments hampering the process of effective land distribution need to be done away with.
The Property Clause in the interim constitution is a major impediment.

Although the new government has enacted the Restitution Act as part of its land reform policy, this Act is
narrow and it ignores the pre-1913 claims as well as the dispossessed who do not qualify to claim through this
process.  By entrenching the rights of present land owners in the constitution, the Constitutional Assembly will
be ignoring the history of dispossession of black people's right., to land and subjecting their rights to those of
whites. This is a recipe for massive instability in the countryside which will result in people taking the law into
their own hands and the Constitution loosing legitimacy.  This situation will be disastrous for attracting foreign
investors that are so crucial to economic growth in our country.

SECTION 28

The section guarantees the right to acquire and hold "rights in property".  No deprivation of rights in property
is permitted except in accordance with the law.

Expropriation of rights in property is permissible only for "public purposes".  Just and equitable compensation
must be paid.  The court will determine what "just and equitable" means according to a broad formula which
includes market value but also other relevant factors. e.g. the use to which the property is being put, the
history of its acquisition, the value of the investments in it and the interests of those affected.



The phrase "for public purposes" has been interpreted internationally to mean that expropriation can only take
place when the property is going to be used by the public or for public benefit.  It is unlikely that it would
include the expropriation of one person's property in order to distribute it to another person or a landless
community.  The term "public purpose" is normally to include land- reform.

If the courts follow this approach of restricting expropriation to "Public purpose" it will result in redistribution
of land being limited to state land only and private land being acquired on a "willing seller, willing buyer"
basis.  The Zimbabwean experience of using this method to distribute land failed dismally because the state
had to wait for farmers to sell the land.  We should not make the same mistake.

It would more be appropriate to authorise expropriation when it is in the public interest, and to allow land
reform and the regulation of property to take place,

Compensation for Part of Right in Property

If the state expropriates some part of the property right, it is obliged to pay compensation.  Put differently if
the state prevents the owner from using some part of the property, this may amount to expropriation and the
action may be unconstitutional unless the state pays compensation.  Statutory rent control will thus be
unconstitutional without the payment of compensation.

Budgetary Constraints

Because of limited state resources and the many other critical areas that need to be addressed, the land reform
budget is likely to be very limited.  This should not be allowed to restrict the process of land distribution.  The
obligation to pay compensation at mostly market value will bankrupt the budget before land reform begins.
There needs to be a balance struck between compensating land owners and the interest of landless people and
as a result the amount of resources available to the state.

WHAT OTHER CONSTITUTIONS SAY

Not all constitutions have a property clause.  This proves that stability in term of property ownership can be
dealt with in ways other than by a property clause in the constitution.  It also highlights the point that all
countries have had different histories and therefore different conditions and thus solutions to problems should
therefore be based on their specific conditions.

The Canadian Example



The Canadian Constitution does not include any reference to property rights in its "Charter of Rights and
Freedoms " - The drafters of the Constitution felt that “property” was very complex and would cause a lot of
confusion if it was included in the Bill of Rights.

The Indian Example

The Indian example has much relevance to us in South Africa.  It was written when there was a major change
in government - the new Indian government took power when British colonial power ended. The inequalities
between the rich and poor in relation to land were comparable to those in South Africa.

Unlike the Canadians, they inserted a provision protecting private property in their Constitution and made
expropriation subject to the payment of just compensation. The new Indian government nevertheless believed
that the constitution permitted land reform.  From 1950 to 1973, successive governments annexed land reform
and each time they did, they were successfully challenged by the courts. The basis of the challenges was the
constitutional guarantee of compensation, which the courts interpreted as meaning market value.  When the
government tried to amend the property clause this too was deemed as unconstitutional.

The constitutional struggle over a period of more than twenty years not only stopped land reform; it also
deeply damaged the courts, which were perceived as obstructing social progress.

In 1978, after a new government was elected, one of the priorities, was to abolish the property rights in the
constitution.  Thus effectively realising that property rights should not be entrenched in the constitution.

The Zimbabwean Example

Their government believes that land reform is a pressing social need.  The constitution guarantees market
value compensation and permits the expropriation of only certain land.  The result is a looming constitutional
disaster.

There is a real risk that the constitution may be destroyed in the process.  There can be no doubt that if that
happens, the new order which will emerge will not protect property rights at all.

By looking at the, international experiences, the irony is that those who seek to give existing property rights
excessive protection, actually cause the destruction of property rights and disrespect for the law in the medium
to long term.

ALTERNATIVE WAYS OF SECURING PROPERTY



The NLC and its affiliates are not against securing  rights in property per se.  Our work has historically been
with communities who were facing dispossession or who already lost their rights to land.  Our concern is that
by securing property rights, the Constitution effectively secures the rights of those who presently have them.
At the same time, it limits the ability of the state to do anything about the lack of rights by people who have
never had them before because of Apartheid policies.  Surely this history cannot be forgotten in the
constitution.

CONCLUSION

No society can survive without actively finding solutions to the homelessness and landlessness on the scale
which presently exists in South Africa.  If the constitution entrenches present property rights and as a result
entrenches the inequality by making effective reform impossible, it is overwhelmingly likely that society will
be torn apart and the constitution destroyed.

ORAL SUBMISSION

To elaborate farther on this submission, the National Land Committee requests to be afforded an opportunity
to send a delegation to give an oral submission to the Theme Committee, in line with its calls for public
participation and transparency.  Please let us know the date and time of when the oral submission may be
presented.

BRENDAN PEARCE
DIRECTOR, NATIONAL LAND COMMITTEE

[Community land conference  -12&13 February 1994 - Land Charter unscannable]



University of Zululand
24 April 1995

DO WE STILL NEED TRADITIONAL LEADERS AND TRADITIONAL LAWS?

YOUR QUESTION IN THE WEEKLY MAIL AND GUARDIAN NEWSPAPER OF 21 TO
27 APRIL 1995 REFERS.

I would like to suggest as follows to the Constitutional Assembly:

If people still like or prefer traditional leaders to handle their affairs, it may create serious problems to impose
democratic structures on such communities.

For purposes of development and to service traditional communities, the constitution could provide for the
establishment of District Development Officers (DDO's) . Such officers could perform all duties and functions of a
local authority in a traditional rural community.  These appointed officials could report directly to a neighbouring
town/village, city or borough constituted in terms of the 1993 Constitution Act or in accordance with democratic
principles, until the traditional communities themselves express a desire to have a locally elected representative
council.

It would create problems if public funds were to be used to promote development in a traditional community by
placing such funds at the disposal of leaders not elected by the people, in an open, fair and general election.  The
State would have fulfilled its obligation to develop underdeveloped areas if District Development Officers (DDO's)
were to be appointed and controlled either by local authorities, provincial authorities or central government.

With regard to traditional laws, again, if traditional communities still wish traditional leaders to adjudicate over
cases affecting them, it would create some problems to bring the practice summarily to an end.  The constitution
should prescribe the nature of cases that may be heard by a traditional leader, and people should be free to
appeal against fines and convictions by a tribal court.

Traditional leaders who wish to oppose government policies should be free to do so, on condition
that they (1) register as political parties, in accordance with constitutional guidelines or (2) step down
as traditional leaders. Traditional leaders lead people, and not political parties.  They may not play a
dual role of  unelected leaders and at the same time behave and act like political parties.  The
constitution will need to clarify the political position of traditional leaders, if the country is to get out of
the problems currently faced by people residing in rural traditional communities.

Thank you

C.Y. MKHIZE
ASSISTANT REGISTRAR



From: South Africans for the Abolition of Vivisection, Pretoria and Durban
           The Livestock Welfare Association, Pretoria

13th May 1995

INCLUSION OF ANIMAL PROTECTION CLAUSE IN NEW BILL OF RIGHTS

The above organisations wish to submit for your consideration the attached, as also submitted by
Earthlife Africa, but with the following additions:

SUGGESTED CLAUSE:

29 (1)...
(2) All persons have the corresponding duty to protect the environment and all

living creatures which are an integral part thereof and to treat such creatures
with corresponding compassion and respect.

That animals bred in laboratories shall also be considered to be included in
the “environment”.

That animals, including domestic animals, be considered as individuals and
not as "property".

EARTHLIFE AFRICA - PRETORIA BRANCH

11 May 1995

INCLUSION OF ANIMAL PROTECTION CLAUSE IN NEW BILL OF RIGHTS

The Pretoria Branch of Earthlife Africa, together with the organisations listed at the end of this
clause of this document, submit for your consideration the following animal protection which we
request be included in the Fundamental Rights and Freedoms section of the new Constitution.

This clause could be included as subsection (2) of the environmental protection clause as it stands
at present in the interim constitution, making the existing provision subsection (1). We suggest
that this clause would form a natural part of the Bill of Rights, as it progresses naturally from the
environmental protection provision, recognising the flipside of the rights protected in this
sections, namely the duty of all persons to respect such rights, and going a step further in
including animals under this duty.  It further links conceptually with the following section which
deals with children's' rights.  Just as children lack the necessary capacity to enforce their own
rights and thus require special constitutional protection, so do animals depend on this protection.



The effect of this added provision would be to provide a basis for the judicial review of existing
animal protection legislation and the enactment of new and more effective legislation.  This clause
would oblige the government to seriously reconsider their current approach to animal protection.

Suggested clause:

29 (1)       ......
(2) All persons have the corresponding duty to protect the environment and all living

creatures which are an integral part thereof and to treat such creatures with compassion
and respect.

Motivation:

The inclusion of duties in the bill of rights is not a foreign concept, especially in the African
context which inherently recognises the social duties of the individual.  This is primarily evinced
by the Benjul Charter (African Charter on Human and Peoples' Rights).

Furthermore, the ANC proposal at the Multi-Party Negotiating Process, explicitly provided for the
duty to defend the environment.  The Stockholm Declaration  adopted by the first United Nations
Conference on the Human Environment in 1972 states that people have the solemn responsibility to
protect and improve the environment for present and future generations.  It is therefore suggested
that the extension of this third generation right to include a duty of individuals to respect and
protect it has a sound basis in both international law and in the ethos of the South African people.

The extension of the duty to include the protection of animals can be defended on several grounds.
Firstly, the ethical treatment of all living creatures is basic to the dignity of persons.  Abuse of
animals which in tolerated by the State is conducive to a culture of violence and permeates through
to other areas of social life.  Respect for life and freedom from suffering are values which should be
constitutionally promoted.

Secondly, animals form an important part of our environment. The present environmental
protection clause only protects the right to an environment which is not detrimental to people's
health.  This does not make provision for the protection of the environment against ecological
damage and resulting destruction of animal life.  This added protection would have the further
benefit of conserving the attraction the South African environment holds for eco-tourism, a
potentially major source of income.

Our current animal protection legislation, specifically the Animal Protection Act 71 of 1962 and the
Performing Animal Protection Act 24 of 1936, are dated and inadequate, as is evinced by the
appalling conditions in our abattoirs, factory farms and laboratories. It is thus important to create a
constitutional obligation of the State to enact effective new legislation which will address this
shameful state of affairs.



As South Africa rejoins the international community, it must adhere to international standards in
animal protection legislation.  The international commitment to the protection of animals can be
seen from the various laws enacted in the United Kingdom, Canada and the United States, among
others.  In order to ensure that our country does not lag behind the rest of the democratic world in
this regard, an animal protection clause in our constitution is essential, against which our legislation
can be tested.

Seminar:

We would be prepared to send a delegation to the Constitutional Assembly to present a seminar in
order to discuss this proposal and address any problems or questions which the Theme Committee
four might have in this regard.
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